Notes from Hogg – Edinger said that chapters 1,2,3,4,5,7,8,9 i.e. 1-9 excl 6 are relevant:

Chapter 1 – Sources of constitutional law
P7 – The constitution is not limited to existing documents, i.e. new documents can be added, and in the case of new Brunswick broadcasting the doctrine of parliamentary privilege was held to be part of the constitution even though it is not written in any actual document, this was justified via the preamble….therefore constitution does not only comprised or written instruments. S52(2) of CA 1982 – “including” means not limited to.  

P8 - Would be bold of a court to start adding written instruments to the list of 30 contained in CA1982 as forming the constitution.

P9 – “Entrenched” means cannot be amended by ordinary legislative action, can only change by amending procedure.
P10 – statutes which are not listed as being formally part of the constitution, but which affect citizens and govern major institutions can also be argued to be part of the constitution e.g. supreme court and federal court acts, bill of rights, election legislation etc.

P11 – parliamentary privilege is not only about defamation, also = right to not have parliament broadcast on TV if parliament so chooses…is kinda like a royal prerogative, but it is part of the constitution and not subject to the charter…so in this respect it is different from royal prerogative
P14 – Royal prerogative is the powers and privilege accorded by the common law to the crown.

P21 – The SCC answered non legal questions put to it in the patriation reference, i.e. once said no legal requirement to follow conventions, they went further and discussed conventions, and also in the Quebec veto reference which occurred after CA 1952 enacted and Quebec was trying to say conventional requirement for “substantial support” require their support because they were 25% of the population, SCC could said that could have “substantial support” w/o Quebec….hogg says SCC should not have answered these or any other non-legal questions.  Note that because of patriation ruling the negotiation position of the provinces was strengthened and they bargained for the override clause in the charter and opt out amending formulae clause in CA1982.
P22 – A “usage” is less than a convention, it is merely a governmental practice which can be “disobeyed” with less “consequence” than a convention.  If followed for a long time, a usage may become a convention (also called a custom, conventions from custom are normally unwritten, but conventions can be written down and agreed upon, which makes them conventions from now on, but not passed by a legislature and therefore not legally binding). If a court enforced a convention then it would become law, although this has never occurred.
Chapter 2 – Reception of law into Canada
P32 – Kings prerogative to legislate for a settled colony did not extend beyond the provision of the institutions of gov. Constitutions of NS, NB and PEI consist, not of imperial statutes, but of prerogative instruments – royal proclamations, commissions and instructions to colonial governors.  King however has no general power to legislate, except in the case of conquered colonies and then only until a legislative assembly was implemented (p33) e.g. the royal proclamation of 1763 provided for the government of Quebec after the English defeated the French.(p34)
Chapter 3 – Independence from  the UK
P45 – After CA 1867, Canada was technically still a colony.  GG still appointed by UK – CA1867 is silent on this, since 1930 imperial conference appointment of GG is on advice of parliament.  But slowly moved toward independent status.

P47 – When UK parliament acted wrt commonwealth it was called the “dominium parliament”.  

P47 – Received statutes (settlement conquest or adoption) could be amended by colonial legislature, but under CLVA imperial statutes could not be. CLVA extended powers of colonial legis by saying could only not legis contrary to IS, but could apply to IP to modify IS. S.129 of CA1867 refers to acts of IP, therefore CA1867 preserved the CLVA 1865.
P49 – SOW – no future imperial statute to be applicable unless requested by colony, and this request is to be noted in each future IS.  Dominions at this point “in no way inferior to the UK”.

P50 – SOW repealed CLVA, and dominions could repeal and/or amend IS, but s.7(1) said can’t touch CA1867.  Canadians asked for this because was a fear that either prov or fed gov’s would unilaterally amend CA1867 which is against the federal principle which says that all components of the federal system must agree to modification.
P51 – s.53(1) and item 17 of schedule of CA1982 repealed SOW, but only certain parts: 7(1),4.

P51 – s.52(1) ( Constitution is supreme law in Canada.

P52-3 – s.2 of the Canada Act 1982, of which schedule B was the CA1982, said that no longer under authority of UK

P52 – SOW could not have given Canada the independence which s.2 gave because at that time there was no amending formulae.

P54 – Patriation is “bringing home”, from the work repatriate, but CA1982 never unanimously ratified or accepted by referendum, but all acted as if it was valid, therefore it is.

P55 – Traditional view is that a sovereign parliament cannot limit its own sovereignty – therefore s.2 of the Canada Act is not actually effective, but this is a technical argument, SCC would not accept UK repealing s.2 and our independence means we would reject such a “law”. S.2 is not what makes Canada independent, Canada is independent regardless and s.2 is to this extent irrelevant.  It was by eliminating the need for the U.K. to change any of the laws in Canada that autonomy was achieved i.e. the amending formulae.
Chapter 4 – Amending the constitution
P60 – before CA1982 Canada did have control over amending procedure because IP would only make change on request. In 1895 convention of having potential IS approved by both house of commons and senate before going to IP was established.
P65 – CA1982 did the following: Amending formulae, charter, abor rights, equalization, prov powers over natural resources, s.52 gave constitution supremacy, but failed to better accommodate Quebec in the federal system.

P67 – Meech Lake accord (1987) and Charlotte Town Accord (1992) tried to reconcile with Quebec and the other provinces, first one failed in negotiations and the second failed at a national referendum. Then in 1995 had 49.4 to 50.6 split in quebec.
P69 – Chretien tried to pass a resolution to give Quebec and some other provinces individual veto rights to constitutional changes, but it was rejected by Quebec and others.
P72 – Must constitutional amendments conform to charter? ss.38,41 and 43 amendments do not have to conform to charter, s.44 and s.45 amendments must conform to charter.

P80 – “An Act respecting constitutional amendments” S.C. 1996, c.1 effectively gives Ont, Quebec, BC, Atlantic and prairie veto’s to constitutional amendments.  Is just a statute so could be repealed. Only applies to 7-50 amendments i.e. s.38.  Note that this statute makes constitution even more difficult to amend.

P81 - This and the “distinct society resolution” were to appease Quebec after the close 1995 referendum.
P82 – wrt s.41 – require unaniminity – so all the provinces have a veto.

P90 – Has not been much constitutional change because have been pre-occupied with keeping Quebec happy after the very close 1995 referendum.  A force for constitutional change is “western regionalism” – the federal gov focuses more on central Canada, therefore the western provinces have sought more independence so they can control their natural resource industries while central Canada focuses on manufacturing industries – hence extra provincial control over natural resources in CA1982, this was the only change to the DOP by the CA1982.  Also try to make federal institutions more responsive to regional interests. Another force = aboriginal interests, helped by CA1982 – they aim for self government and land reclamation. Canadian nationalism is another force driving constitutional change, but queen is still the head of state, still a member of the commonwealth.  Civil libertarian force – they got the charter, but to get it passed had to put in the s.33 override clause.  Also a need to repair gaps and represent values of Canadians not originally included. Who has power over unemployment insurance, pensions, retirement age for superior court judges.
P94 – Canadian provinces more powerful relative to central gov than counterparts in USA and Australia – therefore fed gov resists decentralization.  Also disparity between sized of provinces makes it difficult to decide what should be amended i.e. have different interests.
P95 – Interstate fed is the idea of decentralization of power, but intrastate fed says make institutions of fed gov more representative of provinces eg 3E senate (equal, elected, effective) which would defend provincial interests at the federal level.  Also ensure SCC is provincially represented.

P96 – Checkerboard constitution which is created when provinces opt out is undesirable, therefore reluctant to proceed with const change unless unanimous – so overall change is hard and unlikely.

P97 – Failure of Charlottetown accord shows that no amount of public participation guarantees success when amending the constitution, but lack of public participation guarantees failure.
P99 – Hogg says should use process of initiative and referendum, then support and opposition could not be used as a bargaining ploy because it does not persuade voters.

Chapter 5 - Federalism
P102 – Have co-ordinate federalism i.e. neither fed of prov are more powerful, just have different areas of authority / jurisdiction, but fed have “higher” of 2 levels of government because fed jurisdiction extends over all regions. Co-ordinate ( ( equal
P103 – Can define “federal principle” as “the method of dividing powers so that the general and regional governments are each, within a sphere, co-ordinate and independent”
P103 – Only where overlapping of power is incomplete and scope of central control is limited that we have a federal system.

P104 – In a strict confederation the central government runs on power delegated by the individual states and is therefore subordinate to the states, but in the word confederation is used to describe the Canadian situation, even though if anything, the provinces are sub-ordinate to the fed gov.

P105 – UK is a legislative union i.e. over Scotland Wales England and N Ireland. Canada is a federation, unity provides military and economic strength but allows provinces to develop individual cultures.
P106 – provinces not strictly equal because some clauses of constitution apply to specific provinces and terms of entry into federation are different, but all about equal, and all have “veto” regarding constitutional changes requiring unaniminity.

P109 – Use the word parliament to describe fed legislature and the work legislature to describe provincial legislature.  The word Dominion can be used to describe fed executive and fed legislature combined. Edinger supports this use of the word dominion.
P110 – Composition of senate and SCC is based on regional representation principles. 7-50 formulae in effect gives regional veto to const amendments because require 7/10 provinces and 50% support – Results in regional veto similar to that proposed by the Victoria charter formulae which was previously rejected. 

P111 - Regional veto statute,1996, gives quebec, Ontario and B.C. a greater influence over amendments of constitution than the 7-50 formulae. This statute purports to prevent any minister from introducing any resolution authorizing an amendment of the constitution w/o first getting the support of the legislatures of Ont, Q, BC, at least 2 prairie and at least 2 Atlantic provinces.
P112 – Principle of subsidiarity - Decisions affecting individuals should be made by the level of gov closest to the individual affected – therefore CA1867 gives provinces jurisdiction over property, civil rights, courts, police hospitals etc and dominion took economic and defence issues like customs, trade, banking, tax, defence. 

P113 - Corollary of subsidiarity is that matters that cannot be effectively regulated at the provincial level should be the responsibility of the fed gov.
P113 – federalism good for big country with diversity, adapt to different preferences and interests.  Province can be a social laboratory e.g. medicare and no fault auto insurance.  Also a good check against tyranny, but also results in “weak government” and infighting. 

P114 – 121 ( Federal country can vary from being close to union to be almost entirely separate. 
· S.58 CA1867 ( LG appointed by GG (but once appointed is not an agent of the dominion [p119]) 
· s.90 says dominion can veto prov statutes (but this has not been done since 1943 [p118], and courts would not let dominion revoke statute which dealt with jurisdiction of provinces – so this clause is now a bit redundant – but gives an indication of the intended power breakdown in 1867). 
· s.96 - Dominion appoints judges – but the principle of judicial independence is so strong that it would not be suggested that s.96 judges would favour the federal government, and besides, most constitutional case are appealed out of the provincial courts, but then SCC is federally appointed. Maybe the final court to hear fed-prov disputes should have judges elected with provincial input ?
· S.93 dominion determine appeals wrt minority education rights – but never been used and is obsolete.

· s.91(29) and s.92(10)(c) allows local works to be bought under the control of the dominion by declaring them “for the general advantage of Canada” – was used in past wrt railways, but used less lately, was to be abolished by the Charlottetown accord, but that never passed.  
Therefore in Canada the dominion is more powerful than provinces ( subordination of provinces, literal meaning of CA1867 could result in Canada being called quasi-federal, but interpretation of constitution in case law has affirmed co-ordinate status of provinces.
P116 – At start Canadian system was very centralized, almost like central gov controlling colonies, but now is less centralized than the USA or Australia.
P116 – Appeals to PC, until ended in 1949, tended to move power to provincial gov, Lords Haldane and Watson believed in provincial rights – PC called wicked stepfathers of confederation.  Since 1949 has been some recovery of power by dominion, but provinces still more independent than in USA or Australia, even wrt financial arrangements which CA1867 tended to place under federal gov.

P120 – Edinger says constitutional appeals go from provincial inferior court to provincial supreme court, to C.A. to SCC.

P121 – Fair to say that under any definition, Canada is now a federal system.
P121 – Constitution must be in writing, supreme, not unilaterally alterable (then would not have co-ordinate federalism), and rigid i.e. not changeable by ordinary statute.  In unitary system (UK and NZ) constitution is flexible – can be changed by normal statute.
P122 – Because have split of power, must have a dispute resolution mechanism, none stated in CA1867, but courts have taken on this role and Now charter also gives right of judicial review.

P122 - Originally PC and then SCC ruled that if in conflict with BNA act then BNA act prevails – this was because CLVA said that imperial statutes were supreme, but then CA1982 said that the Constitution was supreme i.e. s.52(1).  S.52(1) is the current justification courts have for reviewing statutes in light of the Constitution i.e. before it was the CLVA, but in each case you have to have authority defined somewhere. Edinger was not so sure on this, says the CA1867 was the supreme law because history said that it was the constitution and we all respected it….implies that words in s.52(1) of CA 1982 are redundant……but then she did say that the SOW did supercede and discard of the CLVA, except with respect to the CA1867, because the SOW did not allow that to be changed, but when SOW said this it implied that the CA1867 was valid…so could now say the SOW was the authority.
P125 – In UK and NZ the courts do not have the power to rule on the validity of legislation, unless the procedural aspects have not been satisfied, and this is mainly because don’t need to decide on division of powers because there is no division at all.  If a statute is contrary to the constitution then the constitution has just been modified i.e. this confirms above wrt flexible constitution.

P125 – before CA1982 – restrictions on legislative power was given by s.93, s.96-100, s.125, s.133.
P126 – Main judicial review of legislation is wrt charter (individual – state relationship) or wrt division of powers.

P128 – Charter was a conscious choice to increase the scope of judicial review.  Hogg wonders if this is because public is aware that there is no such thing as “a strict and complete legalism” i.e. defined by the legislature.  However, legislature should only be overridden in clear cut cases, judges are not elected (lack of democratic accountability) and should be wary with their value judgments.

P129 – As an alternative to judicial review, could force governments to negotiate division of powers issues, but this could neglect minority interests which prov government does not care about. Could also make specialized tribunal and not go through regular court system.  Could also divide SCC into divisions, but then fear that constitutional division will become too activist, and has no democratic accountability, and also never easy to neatly put a case in a particular category.
130 – Are words in USA and Australian constitution which imply no succession is possible, but succession is not contrary federalism as a principle, but the secession cannot be unilateral, therefore presumption of succession in event of failure of negotiations, which was the basis of the 1995 Quebec referendum, was not legitimate.
P134 – in reference Re Succession, the SCC said cannot unilaterally succeed, neither under constitution nor under international law, and would need constitutional amendment to do so unilaterally. SCC said would need a “clear” majority on a “clear” question. SCC specified obligation to negotiate, which was a new constitutional value and was backed by the values of democracy and federalism. SCC imposed constitutional requirement to negotiate in good faith.  But if negotiations failed and succeeded and got international recognition, then would be valid even though not constitutional – coined “effectivity”.
P136 – Issues if succeed – share St Lawrence Seaway, land access to east coast provinces, national debt, boundary adjustment, citizenship, mobility, immigration, trade, currency, aboriginal and treaty rights etc

P136 – Question if should use s.38(7-50) or s.41 (unaniminity) procedures to adapt the constitution to allow succession. S.38 because it covers matters not covered elsewhere, but s.41 because it covers issues related to issues of separation and would be anomalous if most radical amendment did not require strictest amending procedure.

P140 – Only after the federal government had expressly or impliedly abandoned its authority over Quebec would the courts pronounce the separatist regime lawful.
P141 – Require co-operation between provinces in day to day matters because courts and formally amending the constitution is too slow to effectively respond to changing times and situations.  Also need joint effort on human rights projects and nationwide plans of health education and welfare etc, and rich areas need to give to poor areas via federal tax….all this amounts to “co-operative federalism” – intergovernmental negotiation. 
P142 – Relationships nurtured at “first ministers conferences” and federal provincial committees and lots of intergovernmental liaison.

P142 – Smiley calls it “executive federalism” because it is the executives which negotiate the policy and do most of the controlling, the legislature can then only approve what is put before it. 

Chapter 7 - Courts

P170 – Substantive crim law and crim law procedure is under fed jurisdiction, but admin of courts including procedure in civil matters is under 92(14) i.e. provincial jurisdiction.
P170 - At the time of confederation, superior courts had unlimited J, county and district courts were limited by territory as well as by subject matter, inferior courts were at the bottom.

P170 - Superior, district, county, inferior courts all under control of provinces by s.92(14).

P170 - District and county courts merged into superior courts in 70’s.

P171 - SCC has plenary J i.e. J over all law, federal, provincial and constitutional.

P172 - Provincial courts have general jurisdiction, don’t need federal courts to decide “federal” questions, but s.101 allows creation of federal court “for the better administration of the laws of Canada”.  The federal courts are exception to the generally unitary character of the court system.
P172 - Province appoints and pays inferior court judges, but from there on up the federal parliament appoints and pays.

P172 - Literally, s.96 is an anomaly in the federal system because seems to give fed’s power over the provinces.  Could be to give judges independence, but provincial appointment could achieve this as well, real reason is that provincial courts are of general jurisdiction, decide federal matters, so federal input is appropriate. 

P173 - s.100 ensures that judges are not influenced by the executive i.e. parliament fixes salaries.

P174 - In re Remuneration of Judges (1997) the argument that an across the board “non-discriminatory” reduction in federal civil service salaries, including inferior court judges, would harm the independence of the judiciary, was accepted by the SCC.

P174 - s.92(14) combined with s.96 – 100 creates the need for compulsory co-operative federalism.

P175 - Salaries are fixed by the Federal Judges Act.

P175 - Fine line between federal and provincial roles w.r.t. courts: L.G. can’t assign superior court judge to C.A., can’t nominate chief justice from C.A. judges, (but can move county court judges around between counties despite s.96.)
P175 - Province can create new divisions of superior courts, but feds must appoint judges to them.

P175 - No Constitutional requirements for inferior court judges w.r.t. qualification etc, provinces decide who and how much they get paid.

P176 - Unlike s.96 etc, s.99 extends to superior courts only and not district or county courts.  The retirement age requirement was only added in 1960.

P196 – Intendance of judiciary is required to ensure that the state is subject to the rule of law. Act of settlement 1701 was first time judges were given tenure during “good behaviour” – response to Stuart Kings dismissing judges. S.99 modeled on AOS 1701.

P177 - s.99 can be read as having 2 meanings: Remove by executive for bad behavior, and remove by joint address for any reason. But single meaning that only for bad behaviour and must be done by joint address is more in line with independence of the judiciary.

P177 – Don’t forget that district and county courts have all been abolished. Also, constitution not very concerned about independence of inferior courts because they are subject to review by superior courts, and inferior courts will be influenced by the traditions of independence

P178 - And then in 1982 the charter stated all courts of criminal jurisdiction are to be independent and impartial – 90% of criminal cases are before inferior courts.

P178 – Re Remuneration (1997) found unwritten constitutional requirement for juridical independence of all courts.

P178 – Valente questioned if 11(d) prohibited provincial courts from hearing criminal matters because of the affiliation of the AG with provincial judges.  Tenure not an issue because statute gave it to 65, but AG appointed judges, had power to designate who senior judges would be, authorize leaves of absence and paid extra judicial work.  Also salaries fixed by regulation not statute and pensions came out of the regular civil service plan, not a special judges plan.  

P179 – SCC said the essential conditions of JI were satisfied: 
· Security of tenure – Said not req to have s.99 “good behaviour” clause, nor joint address, for inferior court judges.

· Financial security – did not require legislature to set salary, just to be set by law i.e. statute or regulation. LeDain, for the court, rejected idea that 11(d) required judicial compensation commission to determine salaries, but in Remuneration reference, Lamer dismissed this as obiter and insisted on commissions as a constitutional requirement from 11(d).  said that if the executive or legislature was to reject the findings of the committee, they would have to justify the decision, possibly in a court of law.
· Institutional independence – did not preclude involvement of AG in the admin of the courts, but does require that courts can determine “assignment of judges, sitting and court lists”.  In RRR struck down as unconstitutional a provision of the Alberta PC judges Act which allowed AG to designate where judge must live – could induce sucking up via decisions.  Also struck down ability of AG to designate the days on which the court could sit.
P180 – In  re remuneration reference (RRR), Lamer never explained how an across the board reduction in salaries, including those of judges could threaten the independence of the judiciary.  The JCC requirement makes reductions unlikely because of all the paperwork.
P181 – Hogg rejects lamer’s view in RRR that judges should not be able to negotiate with gov.  Judges still bound by oath, and benefit of deciding cases “wrongly” is speculative, and judges not unionized such that can negotiate and agreement with gov – judges salaries are not set by agreement. Judges could only make representations to gov.

P181 – In RRR lamer said salaries can’t fall below “an acceptable minimum level” else would be prone to influence from gov or litigants – but Hogg rejects this as implausible.

P182 – R v Lippe part time inferior court judges still practicing as lawyers – test for bias was “would an informed person viewing the matter realistically and practically have a reasonable apprehension of bias.  SCC said OK because oath of office, code of ethics and rules of recusement.
P183 – R v Genereux – Judge advocate who was a legally trained officer of the armed forces ruled in a court martial.  Judge had power to determine questions of law, then had a court martial of 5-7 members of the armed forces acting as a jury. SCC said that did not have security of tenure because judge and the members of the court martial were appointed on a case by case basis. Financial security also in issue, future pay may depend on outcome. No Institutional independence from the appointing officers who also appointed the members of the court martial and the prosecutor ( Unconstitutional.

P184 – R v Bain – Jury held unconstitutional on ground of impartiality because R had ability to “stand by” 48 jury members.  The stand by rule allows crown to say “we are going through the list of jurors and will call you if we don’t fill it up”. R did not have to give reason for “stand by”. Majority of SCC said that this power of R which was greater than power of accused to “pick” jury would create a reasonable apprehension of bias.

P184 – What about inferior courts (including tribunals) w/o criminal J – don’t have s.99 or 11(d) ( In RRR Lamer said preamble CA1867 (similar to the UK) makes Independence of the judiciary an implied constitutional principle. LaForest said that JI in UK comes for AOS1701 and that only applies to superior courts and therefore not really a constitutional requirement, but was in minority.  But was dictum anyway for Lamer because in RRR failed on 11(d), but still a strong statement of law, and all courts now have constitutional protection of independence.
P186 – Administrative tribunals are subject to review by superior courts.  Lamer’s comments in RRR about general requirement for independence did not explicitly refer AT’s but no reason why should not.
P186 – Federal court created under s.101 of CA1867 in 1971, and replaced the exchequer court, but had limited J over revenue and the crown right. PC’s still ruled on most law created by federal gov. Now does copyright, TM, patents admiralty, tax (but now done my tax court of Canada, but this is also a “FC”), citizenship, power to review decisions of fed agencies and officials, aeronautics, interprovincial undertakings and a few others. Now has trial and appeal divisions.
P187 – Federal court takes the Canadian system a step in the direction of a dual system like in the USA – multiple litigation and J disputes.  FC has no inherent J, only statute defined J – My understanding - Could destroy FC w/o amending the C.

P187 – Could give FC power over any of “the laws of Canada”, but this has been accepted as meaning only the federal laws – so when some of J of FC relates to s.92, we have C issues.

P188 – McNamara Construction v The Queen – SCC said even though R involved, could not hear this builders Lien case in FC even though the FC Act included an express grant of J over the case.  Liens were said to be a CL issue and therefore even though dealing with building a prison and the Crown (both fed J), can’t be heard in FC.

P189 – Hogg criticizes this because says that even if there is CL in field which is controlled by fed law, should not prevent the matter from being heard in the FC when key elements are under fed J.  Also CL can be modified by fed law. 

P190 - Says that in other cases the SCC has acknowledged fed CL, so why now should CL take it out of fed J.  Interesting point, in a K dispute, can go in FC if fed R is the D, but not if fed R is the P.

P191 – In cases of mixed J, FC will normally concede J to the PC.  

P191 – In Roberts v Canada, SCC rejected idea of “pendant J”, which says that if have J to hear the case, then can rule on all issues derived from the “common nucleus of operative fact” including “state” issues over which would not have independent J. Used in USA to prevent fragmentation in federal court.  But because of SCC rejection, FC cannot rule on entire case, only “federal issues”.
P191 – s.91(1A) implies that FC can rule on issues of gov debt, like if builder wants to sue when constructing a federal building.

P192 – FC J over suits against the FC used to be exclusive, but is no longer.

P192 – Multi party litigation and increasing number of issues means have to go to multiple courts.

P193 – Ancillary jurisdiction = If have J over one proceeding, then can take J over an associated proceeding over which would not have J.  Whereas Pendant J refers to different issues in one proceeding, ancillary J allows FC to also hear proceeding between 2 private parties, if one of them is also in a dispute with the fed R ( common in building disputes.  Not clear if FCTD, FCCA and SCC accept ancillary J, even when facts with respect to one D are intertwined with facts wrt another D.
P194 – 1990 – FC act amended so that proceedings against the fed R can now be heard in prov court to avoid split proceedings.

P194 – But do we need a FC at all – Canada does not need a dual system, can hear all in PC’s, and superior courts have federally appointed judges. Wasteful J disputes and split proceedings.

P194 – At least SCC must adopt rules like pendent and ancillary J, and define “laws of Canada” by the “rule of legislative competence”, so that FC can operate smoothly, else cost borne by individual litigants.

P195 – Territorial courts are established by fed gov because fed gov has plenary legislative powers over the 2 territories.
P195 – s.96 ( s.100, are confined to provincial courts and do not apply to FC (and maybe SCC) even though is a superior court. Parliament could confer appointing power to body other than GG, could appoint judges which are not members of the bar and could determine salaries administratively.  But have not done this, instead salaries by Judges Act which also sets s.96 salaries and appointment process for FC judges is same as for s.96 judges i.e. appointed by cabinet on recommendation of the Minister of Justice and CJC appointed by PM.  
P196 – However since the FC and SCC are superior courts and therefore one interpretation of s.99 could be that it applies to them.  S.99 is not in direct conflict with s.101 so could read together, but on the other hand s.101 says “notwithstanding anything”, so this could mean that when have a statute creating another court, that statute could define all aspects of that new court, but maybe those words just referred to overruling s.92(14) ??? Edinger said that is NB to understand that 96 – 100 are protection clauses i.e. give protection to the courts wrt tenure and independence etc. i.e. they are not a burden but a benefit.  Edinger said that the word “notwithstanding” should not be taken literally, and that SCC will enjoy 96-100, and even if not directly then would enjoy like protection indirectly/ by implication, because of assumption of judicial independence read into the preamble. 

P197 – No SOP in CA1867.
P197 – A non judicial function of the courts is when hear reference questions – this is true for PC’s and SCC.  This is traditionally, and in USA an Oz a function of the executive.  It was in the Reference Appeal (1912) that the PC said was not contrary to the Canadian C to have reference questions.

P197 – The conferral of judicial powers on non-court bodies is also not prohibited by the C, but cannot confer judicial functions analogous to those performed by a superior, district or county (SDC) court  ( protect s.96 – 100.
P198 – Literal meaning of s.96 – 100 would allow a province to assume control of judicial appointments ( Therefore a gloss has been added to s.96-100. Have said that any tribunal (TB) with a J of a kind that ought properly belong to a superior, district or county court, then must appoint judges per s.96, draw judges from bar ss.97 and 98, and receive salaries that are fixed by s.100.  But is hard to know what is J of SDC courts!

P199 – Adoption reference (1938) ( Power conferred upon the TB must “broadly conform to a type of J exercised by courts of summary conviction rather than the J exercised by courts within the purview of s.96” – Social legislation dispute resolution powers were conferred upon inferior courts – SCC upheld statutes as C.
P199 – Re B.C. Family Relations Act (1982) ( SCC upheld inferior court J over guardianship and custody, since adoption was allowed in the Adoption reference in Ontario.  But said that power to make orders wrt occupancy of the family residence was a s.96 powers because it was akin to injunctive rights. Edinger said that injunctive powers are equitable remedy powers and these were exclusively in J of s.96 courts because inferior courts could only apply legal remedies.
P200 – Re Quebec magistrate court (1965), SCC did allow increase from $200 – $500 as the pecuniary limit for magistrates court, but $500 is still modest and $200 was set in 1869, no shock here.

P200 – In Seminary of Chicoutimi v AG Quebec (1972) – SCC said that was unconstitutional to transfer power to quash municipal by-laws on the grounds of illegality to inferior courts.  But if decrease in value of dollar justified change above, surely change in role of municipalities could justify this one.
P201 – McEvoy v AB NB (1983) SCC said that could not give J over all indictable offences to provincial inferior court such that a unified criminal court was created. Trial of indictable offences was within superior court J in 1867. But now CCC puts many indictable offences in J of inferior courts, these are vulnerable to challenge.
P201 – MacMillan Bloedel v Simpson (1995) ( Fed young offenders act gave youth court exclusive J contempt except contempt in the face of the court. SCC said could not confine J to the youth court, said that there was a core which could not be taken from s.96 courts. 

P202 – Note that all of above are w.r.t. inferior courts, will look at Administrative TB’s (ATB’s) below. 3 step test for ATB’s developed in Residential tenancies case generally not used for inferior courts.  However the 3 step test was used in MacMillan. All members of the court found that the 3 step test indicated that the youth courts J did not offend s.96.  For the minority this was the result of the case.  The majority went on to define a “core” of superior court J, and said that the exclusive J of the youth court w.r.t. contempt out of the face of the court offended the core and was there unconstitutional.
P202 – Since MacMillan have same tests for inferior courts and ATB’s – RTT 3 stage test and then consider core J of s.96 courts.

P202 – My Interpretation – One of the reasons for not wanting to delegate too much is that the s.96 courts have max independence via strictest security of tenure and financial security, so want them deciding important matters rather than having that done by “less independent courts”.  Since the decisions of inferior courts and ATB’s are reviewed by s.96 courts, giving inferior courts more power is not a question of protecting the unitary court system, but a question of ensuring “more independent courts” decide important decisions, as opposed to reviewing them.
P203 – Although s.96 courts can be given any J – just require appropriate statute to give it to them, but MacMillan tells us that there are certain things which cannot be taken away from s.96 courts ( ill-defined core

P203 – Reason for explosion in ATB’s:

1. Specialist body – Pick judges with special knowledge and/or knowledge of judges can be developed with a focus on a smaller subject e.g. liquor licensing, broadcasting, transportation

2. Desire for innovation – develop policies and remedies and can develop scheme of regulation for e.g. foreign investment 

3. Desire for initiative – ATB can commence proceedings e.g. human rights commission, can do investigations and research and can play educative and policy formulating role.
4. Problem of volume – ATB can develop procedures to handle large case load e.g. immigration and income tax objectives.

5. Economy – less formal, speedier, cheaper than ordinary courts
P204 – but s.96 courts have the power to review legislation creating ATB’s with adjudicative functions – constitutional barriers to legislative encroachment on the function of s.96 courts.

P204 – RTT – 3 stage test

Stage 1 ( Historical enquiry, does impugned power conform to power exercised by s.96 at confederation, if yes then go to stage 2, note that must have been exclusive s.96 J at confederation, if concurrent with inferior then don’t go to stage 2 and delegation to ATB is OK.  In Sobey Stores it was said that topic delegated must be narrowly defined.  This will lead to most delegations failing stage 1 and having to be resolved in stages 2 and 3.  Wilson’s ruling in Sobey had intention to protect s.96 J.  Look at s.96 powers at time of confederation in original 4 provinces, and then look to UK if there is a tie – This way, once a single province had litigated on whether a particular power could be delegated, the other 9 would know the rule, would not have to re-litigate in each province to see what the result would be for the s.96 power when that particular province entered confederation.  But this 4 province rule by Wilson in Sobey’s only got a bare majority and it means that either RT or AG Quebec v Grondin (1983) was decided wrongly because on the same topic the outcomes were different and the reason given was that the law in Ontario was different from that of Quebec – Therefore not clear if 4 province rule is the law.   
Stage 2 ( Is it a judicial power, if yes then go to stage 3. In RTT Dickson said is “judicial” if

1. A private dispute between parties

2. Adjudicated “through the application of a recognized body of rules” 

3. Adjudicated “in a manner consistent with fairness and impartiality”

Delegated powers are most often found to be judicial in nature, and therefore normally proceed to stage 3.

Stage 3 ( Whether the power in its institutional setting has changed its character sufficiently to negate the broad conformity with superior district or county court J. in Tomko Laskin said do not consider the “detached jurisdiction of power alone”, but rather “its setting in the institutional arrangements in which it appears”.  If court like power is ancillary to a broader administrative and policy making role, then may be acceptable.  “Institutional setting” has saved many delegations of s.96 powers, but will not do so when adjudicative function is the “sole or central function” of the ATB.

P209 - Each of 3 steps are vague – have encouraged litigation ( Provinces want amendment of s.96, like say that provinces can give ATB any s.92 J, but still require superior court review. 
P212 – The idea of core J of s.96 courts which cannot be taken away from s.96 is a “needless supplement to what is already a complex body of case law”.  Allows concurrent powers and this leads to forum shopping. Also, core is very uncertain.  Hogg said that doctrine of the core is not required to protect the institution of the superior court.
P212 – Judicial review is when not the whole case, but only certain aspects are reviewed by the higher court.
P212 – Privative clauses ( exclude judicial review of a ATB decision in various ways i.e. these clauses specify can’t appeal, short limitation period, ATB has full J etc, but superior courts have given little effect to privative clauses, and have used statutory interpretation and/or constitutional principles to get around them.  

P213 – Can’t have ATB’s ruling on s.91 v s.92 disputes w/o s.96 review else may have powers of provinces extended in violation of the constitution.
Chapter 8 – Supreme Court of Canada

P218 - s.101 made allowance for establishment of the SCC – established in  1875 by ordinary federal parliament statute. Delay was partly because Quebec could not understand why a majority of CL judges should rule on civil law of Q.
Judicial Committee of Privy Council (JCPC) is a committee of privy councilors who are judges, quorum = 3 but normally have 5, merely advice the queen, but in practice give a binding judgement. Up until 1966 PC never gave dissenting opinions i.e. just advising the queen, but concurring opinions are still not given.

P219 - s.129 of CA1867 preserved appeal to JCPC. “Per saltum” appeals allowed provinces to bypass SCC. And could also appeal to PC from SCC.

P219 – In 1887 and amendment to the CCC purported to abolish appeals to the PC for criminal cases only, but in 1926 the PC ruled this statute invalid because it was in conflict with 2 imperial statutes – this was one of factors leading to imperial conference of 1926. 

P220 - After SOW Canada re-enacted the 1887 amendment and it was held to be valid, but this was only wrt criminal cases.
P220 – s.101 clearly prohibits appeals from SCC to PC i.e. “a general court of appeal for Canada”, but not clear on per saltum appeals ( Privy Council Appeals Reference (1947) ( Said that a bill was within federal competence and therefore parliament enacted the bill – 23 Dec 1949.

P221 – Originally 6 judges, 2 from Q, then seventh in 1927 and 2 more in 1949, and now req 3 from Q.
P221 – Pattern of 3 from Ont, 2 from western provinces and 1 from Atlantic provinces. CJC alternates between English and French.

P221 – Quorum = 5 and it is therefore possible to have a majority of judges from Quebec on a sitting, this is normally done on Q provincial law cases. When full court does not sit tendency towards regional or provincial specialization, especially with Q, but is at discretion of CJC. 

P222 – Spoke about JCPC above, and USSC, while not suppressing dissenting or concurring does try to produce an official majority opinion, the SCC makes no such attempts.  SCC has less disciplined collegiality than USSC.
P222 – Judges appointed by Governor in Council (GIC) on advice of federal minister of justice, CJC on recommendation of PM, but PM also likely has role in picking judges. Only rules on appointment is that must be either a superior court judge or a lawyer with 10 years at the bar.  

Note that the GG is an individual person who represents the GIC which is another name for the federal cabinet.  Be careful because I think that above I may have written GG when Hogg wrote GIC, because I only just now learnt the difference.

P222 – No requirement for approval by senate or house of commons or legislative committee. Provinces have no role and are not even consulted – This one sided appointment process raises issues because SCC rules on constitutional disputes between provinces and federal government.
P222 – SCC on top of hierarchy of federal and provincial courts – rules on constitutional, federal and provincial law – is a unifying element of the Canadian judicial system.

P223 – SCC is a federal court because is established by federal statute, but has plenary J just like a provincial court.
P224 – USA does not have general court of appeal over all law. Most issues of state law settled by state courts, but even those decided by USSC are decided in terms of state law and there are some divergent state common law rules – so an identical state by be treated differently by the USSC depending on which state the case comes from.  The ruling in Erie Railroad Co v Tomkins (1938) prevents the USSC from imposing a uniform law, thus a federal court system results.  

P225 – SCC does not defer to the law of the provinces even if it is a question of provincial law – does not tolerate provincial divergences in the common law. Apart from Q, the law is essentially uniform across Canada.

P226 – Would be benefit to cultural individuality to have deference for individual law needs of provinces like done in USA, but not worth the confusion. Provinces can enact statutes if want to be individual.
P226 – While uniform law is at variance with idea of federalism, it does not compromise autonomy.

P227 – Provincial legislation can prevent appeal on a particular type of dispute to a provincial court of appeal, but cannot prevent appeal of that issue to the SCC.

P227 – Before 1975 had a right to appeal if > $10 000, but since then have to apply for leave for all appeals.

P228 – Leave to appeal must be granted by the provincial courts of appeal or the federal court of appeal – this is only given when it is an “obvious” case for appeal or a “special” case ( appeal is rarely granted. Edinger says that this is no longer the case – says that now only up to SCC if will be given leave to appeal to the SCC.
P228 – SCC does not give reasons for denying leave, and does not imply that agree with C.A. Civil liberties, constitutional, federal statute, provincial statute which has counterpart in other provinces, important issues of CL, wills or standard from K are more likely to receive leave than unique statutes or factually dominated cases.

P229 – Quorum of 3 judges to hear applications for leave to appeal – Brief oral argument. Since 1987 decide most applications on written submission alone.
P229 – In criminal cases there is extensive appeal to SCC by right i.e. on any question of law in which C.A. judge dissented.  If no dissent in C.A. then can only appeal on a question of law and must be with leave from the SCC.
P230 – s.53 of the supreme court act says that GIC can refer questions “of law or fact” to the SCC for opinion and that “it is the duty of the court to hear and consider it and to answer each question so referred”.  Rarely used for non-constitutional questions.  Normally refer questions for federal law, but can also refer questions of provincial law. Are provincial statutes which set up similar powers for provinces wrt provincial CA’s
P231 – Referencing is a privilege open only to the federal cabinet i.e. the GIC, but a private person can bring a declaratory action to a C.A. and then can appeal to SCC under normal procedure.
P231 – Provincial courts cannot reference to SCC but can to CA and then appeal to SCC – so in effect have same power as GIC.

P232 – In USA and Oz reference questions are dealt with directly by the executive, specifically the AG.

P233 – s.101 of CA1867 defines the SCC as a “general court of appeal”, so could say that reference questions are unconstitutional because are not disputes and are not on appeal, but in Reference Appeal (1912) the PC upheld the reference statute – This is often taken as authority that no separation of powers doctrine is to be read into the constitution of Canada. In the case of Secession Reference (1998), the SCC held that an appeal court can be given original J w/o compromising its appellant J.
P233 - Answers from reference questions are only advisory, like the opinions of law officers. But no record of parties not following the advice, or of a court changing its mind. 

P233 – Despite the wording of the supreme court act (and similar provincial acts wrt provincial CA’s) imposing a duty to answer, may not answer if question not yet ripe, moot, not a legal question, too vague, incomplete.  But in Patriation reference and Quebec Secession, answered questions w/o legal issue which were political.  

P234 - Hogg says should be more selective and not give such broad vague advice – often need a concrete controversy to give the opinion meaning, and reference questions do not have this.

P235 – In reference question normally have a statement of facts, and possibly affidavits to establish facts.
P236 – SCC should adhere but is not bound by previous decisions, and this is the attitude of final courts in UK, USA and Oz as well. PC decisions have no more/less weight on SCC.
P237 – If courts decision are not appreciated – legislature can react.  But not with constitutional cases – with these have to use difficult amending formulae - Therefore SCC should be more prepared to overrule previous decisions, as changing times require.
P238 – Reform suggestions for SCC focus on provincial input on selection of judges because courts are the umpire of federalism.  Already have regional representation, and also judges supposed to be independent, but does ensure the court is familiar with each major region of the country – distinctive social, legal and economic character. If not a full bench, try and ensure judge from region is involved.  Also that judge will normally write a judgement.
P238 – Complaints that courts existence and j are not guaranteed by the constitution – should be entrenched and beyond regular legislative power. But how much of details should be in the constitutional text because then limit the amount of incremental change in J that the court can undergo.
P239 – Could require that fed government selects judges from list of names submitted by the provinces. Or could have a selection committee with provincial, federal and other representation. Or could require ratification by provincial government or other body.

P240 – Quebec still complains that have too few judges on SCC, 3 classes of cases cause concern – Cases in French, Cases in civil law, Cases of constitutional issues.  First 2 are good points, 3rd one not so much, Quebec has language, culture and communication issues, but what about offshore resources and resource ownership – Q has less concern wrt these than do coastal and/or western provinces. Therefore any argument for more Q judges must be based on first 2 reasons, not the third.  But then which judges to you remove ?...not a good idea to increase the size of the court because fragmentation and delay occurs and also oral arguments and collegiality suffer.
P241 – Have been suggestions regarding structure of the court – say forming a constitutional court with French vs English – but this ignores the multicultural makeup of 1st nations etc. Also we don’t want an activist constitutional court who is out of touch with other legal issues.

Chapter 9 – Responsible Government
P243 – Representative government is one which is elected by the people it governs, but a responsible government is one in which the executive is responsible to the assembly. 

P244 - In the 1830’s the executive were selected from the wealthy elite and did not enforce decisions of legislature and had their own policies. Conflict between executive and legislative assembly.  Armed rebellions in 1837.
P244 – After the rebellion Lord Durham was appointed governor of BNA, suggested that govener of individual colonies act on advice of Colonial office wrt matter of imperial concern, and on advice of executive wrt matters of local concern.

P245 – In 1848 the suggested system was put into place in Nova Scotia, the legislative assembly carried a no confidence vote in the executive, council resigned and the governor appointed the leader of the majority party in the assembly as the premier with the power to name other members of the new executive council. This was done in accordance with the conventions of responsible government (RG).
P245 – Similar changes followed in other provinces. All the uniting provinces in 1867 had responsible government, but BC did not achieve RG until 1872, a year after it joined the union.

P245 – RG is also called parliamentary or cabinet government ( GG and/or LG must act on advice of ministers who are members of the legislative assembly who have the confidence of the elected house of the legislative branch.
P245 – RG is the most important non-federal characteristic of the Canadian constitution, yet almost all rules are mere conventions.

P246 – RG is referred to in preamble CA1867 “similar in principle to that of the United Kingdom”, no other mentions in the constitution and makes no mention of the cabinet or the PM.

P246 – The senate, the upper house of the legislature is appointed by the GG. GG also gives bills royal assent, summons the house of commons into session and dissolve the house. Wrt GG see ss.17,24,38,55,56-68,90.

P246 – LG appointed by GG.  Both GG and LG have important roles in administration/formalities of government.

P248 – s.9 CA1867 – Canada is a monarchy and Queen is the head of state and has power to appoint or dismiss the GG. Since 1930 all GG’s appointed by PM, parliament fixes the salary of the GG.
P248 – The effect of RG is to transfer effective political power to elected officials. Conventions of RG for provinces and federal government are analogous.

P249 – GG appoints PM, but has no choice, must appoint leader of the political party who has the most seats in the house of commons.  PM then tells the GG which ministers to appoint and can dismiss ministers on request of the PM. All ministers must be elected (by a by-election wrt a safe seat in parliament) to the house of commons or appointed to the senate.

P250 –  CA1867 does not mention the cabinet, but only the Queen’s privy council, all members of cabinet are on QPC, but are also other people on the federal QPC, and appointments are for life, and are also honorary appointments.
P250 – Cabinet formulates and carries out all executive policies – GG does not attend these meetings but just signs the orders, the PM presides.

P251 – PM, or premier in the provinces, can (1) appoint/dismiss ministers at pleasure and (2) tell the GG when to dissolve parliament for an election and say when an elected parliament should be summoned.  Get these rights because are the elected leader of the majority party and led the party to victory.  PM calls the meetings of cabinet, settles the agenda and presides over meetings.
P251 – Most ministers head a government department, but some are w/o portfolio. Senior civil servant in each department is the deputy minister of that department. Deputy minister is appointed by order in council on the recommendation of the PM, but will normally survive cabinet changes.
P252 – Acts of department are accounted for by the minister, not the deputy minister.  Minister is “responsible” to explain to parliament the actions of his department and his supposed to resign in the event serious maladministration occurs, but this seldom occurs unless maladministration is severe and in upper departmental management.
P252 – All ministers are collectively responsible for cabinet decisions, and even if disagree within cabinet, cannot express public dissent, else must resign.

P253 – If government is defeated on an issue in the house of commons then cabinet must resign or dissolve the house and call an election – therefore members of house of commons required to vote along party lines, and since are in power because have majority in the house of commons, should be able to resist attack.

P254 – Doctrine of collective responsibility, which is vigorous, undermines the doctrine of individual responsibility because the cabinet is unified and has the support of all the party members in the house of commons – if the cabinet does not want a minister to resign, then the opposition cannot force it.

P254 – note 31 - The individual and collective responsibility of the cabinet only relates to the house of commons.  A defeat in the senate does not entail resignation of the individual or cabinet as the case may be. Gabriel says that seldom have senators appointed to the cabinet because cabinet is supposed to represent will of the people and senators are appointed, not elected.

P253 – Legislation must pass house of commons, senate and the GG – note that the cabinet is not involved, but can still control the legislative process for reasons given below.

P254 – House of commons elected on universal adult suffrage. PM has support of majority of house of commons and can usually influence house of commons because in Canada have strict party discipline.

P255 – Cabinet control is precarious when large minority teams up with another minority – called minority government because a minority can control. In this case PM may appoint some of the minority party cabinet ministers, then have a coalition government. However minor parties is inhibited from voting against the government to force an election, because is expensive and normally the majority party just gets re-elected and the minority party will likely loose seats in the re-election i.e. a no confidence vote where have minor party swinging the result is not a true reflection of no confidence in the government.
P256 – Senate is appointed by the GG i.e. on advice of the cabinet. CA1867 ss.21 provides for fixed number of senators, retire at 75, s.29. Therefore if have a new government for the first time for a long time, senate will be filled with opposition senators, but still they seldom refuse to approve legislation from the house of commons.  
P256 – Senate is subordinate, because appointed, to the elected house of commons.  CA1867 gives senators similar powers to house of commons, except can’t introduce money bills. 

P257 – Supposedly the senate serves as protector of regional interests – equal representation of 4 regions (Ontario, Q, Maritimes, west), because are appointed by federal government, the senate has never been an effective voice for the provinces because more inclined to vote on party lines than represent the interests of the provinces.

P258 – In Canada the senate has not been an obstruction to government policy because they are nominated and have no political mandate.  The Charlottetown accord proposed an elected senate but was rejected.
P259 – In RG there is no separation of powers between the executive and the legislative branches and the cabinet controls the parliament.

P260 – In USA, the president and his cabinet are not members of congress and are never able to exercise control over congress – have more SOP.

P260 – In Canada the legislative agenda is planned by cabinet who also determines the order of business and generally controls the proceedings. Almost all bills which are approved are government bills introduced by one of the ministers. Private bills are generally shuffled aside.
P261 – If cabinet looses confidence (vote of no confidence or defeat of government on an important vote) of House of Commons then must be replaced – collective responsibility of cabinet to do a good job and not lose confidence. Can be caught out by a “snap vote” when some of majority party members are not in house, but then quickly put another vote through to restore confidence.

P261 – In event of loss of confidence, either nominate a new cabinet, or have an entire new election to form a new house of commons.

P262 - If is to be a new election, PM and cabinet still continue to rule for the months until the new election. If same party wins new election, cabinet just continues on.  It is the hope of re-election which makes election not dissolution of the cabinet the more attractive option to government when there is a vote of no confidence.  Most governments in Canada last for more than a 5 year term which the max life span of a house of commons.

P262 – If PM resigns then GG must appoint a new one from parliament.  This is one of the few times when a GG can exercise personal discretion, but if he makes a bad choice there will soon be a vote of no confidence.

P263 – At times when there has been a schism in a political party or a very close election and it is not clear that the cabinet has the support of the house of commons, then the GG is not fully obliged to follow the advice of the cabinet until things clear up.
P264 – When have no confidence then government cannot get legislature through and also can’t get approval for government expenditure – At time like this rely on GG to act impartially and further the interests of the country as a whole.

P264 – Convention that PM (and therefore the cabinet) will resign when his party looses an election, but if not clear if minor parties will support the PM’s party to give a majority in the house of commons, then the PM will wait until a house of commons vote to see if have support.

P264 – Only if PM dies or retires when it is not clear who the second in command in the majority party is, will the GG be required to make a real choice, else just nominate the second in command when the PM retires or dies.
P266 – GG can really only dismiss the PM when has clearly lost the support of the house of commons and refuses to resign – never happened in Canada.

P267 – PM will normally request GG to dissolve parliament and call an election before the 5 year term of the house of commons elapses.

P268 – GG power to elect senators s.24 and judges s.96 is done on advice of cabinet, but should not do so when the cabinet is on the way out because has just lost support of the House of Commons – So GG is not a total puppet.

P269 – GG, as the head of state is NB because ensure governments who have lost support don’t abuse power on their way out. This is not required in a system where a president is directly elected for a fixed term.
P270 – Canada could easily do away will all connections to the queen and become a republic, but whether this should be done depends on tradition, sentiment and ceremony.
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