Article: Legal Systems and Legal Traditions (1-001)
By: A.W.B. Simpson

· Many different systems of legal thought and tradition; not all place same central importance as CL and Civil Law

· Legal Tradition: an aspect of general culture; groups together legal systems that have same basic ideas

· Legal System: body of rules in operation in particular society at given time, including institutions which go with them

· Theory was that settlers took with them as much of common law as was suited to local circumstances

· In ceded or conquered lands where indigenous systems existed, the indigenous law generally remained in force except in so far as CL was deliberately introduced by Crown action or legislation

Historical Origins of Civil Law 

· In early Roman civilization, elaborate and sophisticated body of private law developed (i.e. just dealt w/relationships between people, not w/state)

· Authority was based on religion

· Work of developing body of law undertaken by jurists; kind of like legal consultants

· Most jurist texts were lost, but some extracts survived through Emperor Justinian of Byzantium’s various codifications

· Roman law study became primarily matter or textual interpretation and exposition

· Across Europe these texts became basis for law; became more uniform; process of “reception”

Historical Origins of Common Law

· Origin not based on text, but on action

· Started in England where there was a number of courts administering own customs; much diversity of law

· Courts started to establish formal procedures, standard documents, writs to start actions, keeping files, etc.; essentially started to preserve oral tradition

· Common law jurisdiction expanded to detriment of smaller local courts

· Common law became a sort of national law

· Over time CL became separated from church, and judges moved from ruling on procedures to exercising substantive control over how cases determined

· Courts of equity emerged; Chancellor sought to remedy some imperfections of CL

· Equity doesn’t overrule CL, rather insists that where circumstances of case require it, the application of the law shall be modified to achieve just end

Characteristics of Common Law

· Foundation of law is case, even when statute exists, rather than text/code

· CL has evolved practically, in response to immediate problems rather than theoretically, in academia

· Theoretical poverty and highly disorganized

· Doctrine of precedent ties it together

Article: A Northwest Coast Legal System (1-020)
By: Richard Overstall

· Summary of legal system of Gitxsan

· History contained in oral accounts that have been memorized by Chiefs

· Each house autonomous political unit whose internally negotiated decisions are voiced, but not directed, by its Chief

· Political and economic interaction among Houses occurs through communal economic activities, feasting and intermarriage

· Person can’t marry w/in own Clan

· Power of the House comes from kinship, history, and bond between group and its land

· Once acquired, rights to territory are inalienable unless house suffers depopulation or otherwise becomes so poor it can’t meet its obligations at the feast (then folded into another clan until self-sufficient again)

· Compensation for serious offences that affect whole House may involve land, wealth, name, or crests

· Trespass big no-no.

· Rights to resource-use usually accorded to clan members who want to use them

· House responsible for accident on its territory

· Goal of disputes is to restore harmony in community rather than punish offender

· Settlement negotiated by relatives of parties

· Those considered beyond restoring to community and were banished

· Source of legal system may lie in belief in reincarnation and transformation; reminds people not to just think in moment

· Kinship units taken as legal actors

· Take Restorative Justice approach

· Crime violation of people and relationships

· Justice is a creation of obligations involving victim, offender, family, and community to promote reparation and rehabilitation

· Goal is to create safe, peaceful communities

· Breaking of law sign of disrespect; requires compensation in form of land, songs, wealth, or historically, life

· In 1989 Unlocking Aboriginal Justice program established to help 1st time/young offenders; offender creates plan of action which includes education, reparation, counseling, etc.

· Failure to comply w/UAJ program leads to offender turned back to Western criminal justice system

SOURCES OF PRE-CONFEDERATION BRITISH LAW (2-001)
1. ROYAL PROCLAMATIONS OR ORDERS IN COUNCIL, ISSUED BY THE MONARCH

An example is the Royal Proclamation, 1763, establishing a governor and councils for the colony.

2. IMPERIAL STATUTES PASSED BY BRITISH PARLIAMENT – The “Doctrine of Paramountcy” dictated that these could not be repealed or amended by acts of a colonial government. This doctrine survived until 1931(Statute of Westminster).

3. RECEIVED BRITISH LAW -- The English “provinces” adopted British domestic law. In Quebec, British public law (e.g. criminal, constitutional, administrative) governed, while French private law (contract, tort, property) remained in force (see below for more). The Royal Proclamation made a brief and ill-fated attempt to institute common law at the private level, but the 1774 Quebec Act stepped in and restored pre-conquest French civil law.

4. LOCAL LEGISLATIVE ASSEMBLIES – These could amend received British statutes (provided the amendments weren’t repugnant), and could make laws for local issues like taxation.

5. BRITISH JUDGE-MADE LAW – This continued to apply LONG after Confederation what with the Privy Council remaining the final court of appeal for Canada for a long time (until 1947, as it happens).

Article: The Hidden Constitution: Aboriginal Rights in Canada (2-005)

By: Brian Slattery

· At start, aboriginal groups were trading partners and military allies

· Imperial powers were obliged to maintain diplomatic relations; enter alliances, sign treaties, and exchange gifts

Royal Proclamation of 1763

· British and French fought over North American territories; in end French lost and signed over territories in Canada

· French couldn’t give authority over native groups inhabiting these territories though; and not exactly easily taken

· Royal Proclamation (RP) intended to ensure Aboriginals of native intention to not intrude on their land

· Main terms of RP haven’t generally been repealed in Canada, so it still forms principal basis for Aboriginal land claims in many areas

· Central idea of RP was to ensure Aboriginal lands not taken w/out native consent

· By RP, colonial gov’ts were forbidden to grant unceeded Native lands unless Crown has officially purchased them

· In RP, King acknowledged that natives were entitled to undisturbed possession of lands that hadn’t been ceded or purchased by the Crown

· Technically, the Aboriginal land interests constituted a legal burden on the Crown’s ultimate titled until surrendered

· RP ordered removal of any settlers on lands that hadn’t been ceded to or purchased by Crown

· So basically, RP gave Aboriginals continuing rights to their lands except where these rights had been extinguished by voluntary cession

· Treaties of cession have been signed for large parts of Canada (including Ont and Prairies) but not in all provinces, including B.C.

· There is also doubt whether Canadian legislatures were competent to override the RP prior to 1931 when the Statute of Westminster was enacted

· So today Aboriginal people may hold subsisting Aboriginal rights to large tracts of Canadian land

THE ROYAL PROCLAMATION, 1763 (2-010)

· Established boundaries for four territories (Quebec, East Florida, West Florida, and Grenada) and Governments for them.
· Established Governors’ powers to create councils, and courts of all jurisdictions. 
· Established power of colonies to settle land claims (more with French than Indians), etc., for the better settlement and improvement of the colonies.
· Proclaimed English Law as the supreme (and only) source of law in Canada. Chaos in Quebec 
· Empowered military officers and those involved in the management of Indian affairs to arrest and extradite from one Colony to another.

· Gave power to create legislature
· Gave land to ex-military and navy
· Made laws with respect to Natives: protecting their lands, except from the Crown, and establishing that they were subjects.
· *All lands not under Crown / within colonies reserved to Natives (even some land not claimed but w/in colonies)
· Disallowed local council to give away Native lands not purchased or ceded to Crown
· Subjects forbidden from buying, settling, or taking possession of any lands reserved to Natives w/out special approval
· Anyone on reserved Native land to ‘remove themselves’
· B/C of abuses in how Native land had been ‘purchased’, only Crown could purchase such land in future at public meeting
· Could only trade w/Natives w/proper license
· Note: this source of Aboriginal land less important since Delagamuukw which recognized different source of land title
Royal Proclamation Important b/c:

1. Example of law of the monarch

2. In a sense a 1st constitution for colony of Quebec 
3. Reserving lands to Aboriginal people of Canada; ‘alternative’ source of aboriginal rights in hindsight; considered primary source before Delagamuukw
Article: The Civil Law System of the Province of Quebec (2-014)

By: Jean-Gabriel Castel

· Quebec’s law stated comprehensively in Civil Code and Code of Civil Procedure

· Quebec not wholly governed by Civil law; some areas covered by CL 

How Civil Law Developed in Quebec

· Originally, the Custom of Paris was the only custom officially made applicable to Canada

· In 1770 English governor requested Canadian jurists re-write it to be applicable in Canada

· Other sources of law came to include registered and unregistered ordinances

· Royal Proclamation of 1763 made Canada British colony; mix of French and English laws in Quebec

· Much confusion of which laws in force

· Quebec Act of 1774 passed which re-introduced French law to eliminate all the uncertainty; firmly established dual legal structure of Canada

·  In 1857, amalgamation of laws into 1 single code

· 1866 Civil Code came into force in Lower Canada

· Other sources of law in Quebec are the statutes passed by the federal Parliament or provincial legislature, and decisions of courts where no rules/principles furnished by the codes

· Quebec courts can also consider opinions of speculative writers

· New version of code came into force in 1994

THE QUEBEC CIVIL LAW SYSTEM

· ROMAN LAW, the French CUSTOM OF PARIS (compiled in 1510, reformed 1580, codified 1866), the CODE NAPOLEON, and the CODE CIVILLE have greatly influenced, and continue to influence Quebec Civil Law.

· The Custom of Paris had been the main source of civil law in Quebec.

· The Royal Proclamation, 1763, sought to institute British Common Law in all areas of law in Quebec. 

· Chaos reigned. The litigious nature of the habitant was revealed. The huge difference between British and French property and inheritance law was one of the major reasons for the turmoil.

· The confusion and uncertainty caused by the Royal Proclamation was ended with the introduction of the QUEBEC ACT, 1774.
· This reintroduced French law in Quebec in the private sphere, while retaining English common law, in the criminal, administrative, and constitutional areas.

· THIS ACT IS PROBABLY THE MOST IMPORTANT CANADIAN CONSTITUTIONAL DOCUMENT, AS IT FIRMLY ESTABLISHED THE DUAL LEGAL STRUCTURE OF THE COUNTRY.
· The CONSTITUTIONAL ACT OF 1791 repealed French Law in Upper Canada (now Ontario), and uncertainty in the law in Lower (French) Canada led to a decision to codify the law. 

· In 1866, the BILL RESPECTING THE CIVIL CODE OF LOWER CANADA was passed into law.

· Civil Law in the private sphere persisted through UNION in 1840

· Section 92(13) of the B.N.A. Act empowers provinces and gives Quebec the right to enforce the Civil Law in the … yes, private sphere.

· In 1994, a new revision of he Civil Code was completed and came into law.

· NOTE: Since 1759, Criminal Law has been common law (the law of Canada). Also, some things like bankruptcies and promissory notes are under the jurisdiction of Parliament, and therefore under common law.

THE COLONIAL LAWS VALIDITY ACT, 1865 (2-024)

· The purpose of the Act was to clear up confusion that the Canadian Parliament and Provincial Legislatures had as to authority.

· Section 2 contained the repugnance clause: neither order of Govt. had the power to make a law or statue that would be seen to be repugnant to imperial statutes. If the law or statute were repugnant, it was null, void and inoperative.

· The Act sought to differentiate between IMPERIAL STATUTES applicable to Canada, and other statutes passed by the British Parliament. Legislatures and Canadian Parliament were free to pass other laws independent of the latter type.

· The Act also set up the power of reservation or dismissal, now vested in the Governor General (GG). 
THE MOVE TO CONFEDERATION (2-026)

· Reasons for Confederation

· Economic withdrawal of the British Empire. 
· Confederation had powerful economic incentives: broader tax base for raising capital for infrastructure, removal of customs barriers, western expansion.
· U.S.A. becoming more belligerent (manifest destiny, anyone?) and increasingly perceived as a military threat.
· MAIN REASON: Political deadlock . Then “Union” system not working.
· THE GREAT COALITION was formed in 1864 between the two main parties and a parliamentary system was set up to study Canadian union. Note that the U.S. Civil War was a big influence, in that the “Union” model didn’t seem an ideal one to follow. Canada’s Federalism would be more centralized.
· CHARLOTTETOWN CONFERENCE, 1864

· A politicians’ summit, with delegates from Upper and Lower Canada, NS, PEI, NB.
· Laid out plans for a federal union.
· Maritimers agreed to set aside plans for a Maritime Union, and work at Confederation with Canadas.
· Next conference set for…
· QUEBEC CONFRENCE 1864

· Details of new “Canadian Federation’s” constitution worked out.
· Details of Federalism worked out, with the Federal Govt., given a paramount role (NOTE: this rebuts the idea that Confederation was a “compact between sovereign provinces”).
· Judicial system federally dominated – judges would be appointed, paid, and subject to removal by the Feds.
· 72 resolutions passed at the conference, and then were debated in both houses of the Canadian legislature. All motions were passed by a large majority of all delegates, but the Quebec delegates were less enthusiastic.
· The Canadian Constitution, as the B.N.A. Act, was introduced into the House of Lords in Feb., 1867, had its third reading on Mar.8 and received Royal Assent on Mar. 29. Proclaimed to be in effect July 1.
NOTE:  Confederation was a project of the elites, and didn’t create a political community at the broad, popular level. Although the country was run, more or less, by elected representatives, women, aboriginals, and men without property didn’t have the vote.

THREE THINGS NOT INCLUDED IN THE B.N.A. ACT

1. No mention of democracy. The framers thought it self-evident.

2. No amending formula. It was assumed that England would be handling that end of things.

3. No guarantee of rights, i.e.: no Charter, no nothin’.

CANADA’S STATUS AFTER CONFEDERATION

· Canada was neither sovereign nor independent. Laws seen as unsuitable could be referred to the Queen, who could instruct the GG not to sign a bill and prevent it from becoming law.

· Imperial statutes were still binding.

· The Privy Council remained as the final court of appeal.

· England still ran Canada’s foreign affairs.

THE MOVE TO CONFEDERATION (2-036)

Article by:  Russel, P.H. (Ryan’s Notes)

· Assumed from beginning that we’d have federal system of gov’t; why?  French worried about preserving their territory; Upper Canada thought they were center of universe so unitary gov’t OK b/c thought they’d be at center; so pressure from Upper Canada  to ensure strong federal, weaker provincial powers; so it was partially to appease French then, agreed to give Quebec autonomy over it’s own territory, but they had to agree for Federal gov’t to have more power.

· Disadvantages to Federal system of gov’t?  Can be inefficient; conflict between different gov’ts; some overlap w/administration of gov’t; can be hard to get consensus between fed/provincial levels (i.e. Kyoto); political accountability issues…province blames federal gov’t for problems, fed does same (i.e. healthcare system)…who should voters vote out?  Also some disparity in de facto taxing power of each; provinces responsible for lots of major and expensive gov’t services (i.e. health, education), but federal gov’t has much more taxing power; at beginning only federal gov’t could collect indirect taxes (provinces could only collect direct taxes), province under lots of pressure to not let income taxes get too high compared to other provinces.  Evened out in part by federal gov’t transferring $$ to provinces.  

· Advantages of Federal System: principles of community, if everything at national level and majority rules, then smaller groups don’t get their interests represented; need some power in local communities  

· Remember that federalism isn’t the only way things work; most countries have different system, but we had particular reasons for having it.  

· Process that let to confederation: don’t have to remember all the details, but note:

· It started as 2 separate things; not inevitable that Canada would come together as it did.  Maritime provinces considered doing their own thing, and same w/UC and LC.  Only under pressure from UC/LC who went to Charlottetown conference that everyone started to come together

· Note the elitist nature of the process; 20-30 people working on it, so easier to get agreement, but there was never any public involvement.  Didn’t have the grandiose rhetoric that US had when states formed.  We had to get legislature approval, but even legislatures were fairly elitist b/c so many people couldn’t vote.  

· British colonial office was kind of sick of us at that point; didn’t want to keep governing colonies forever; they encouraged us to engage in self-gov’t

The Statute o f Westminster. 1931
Authorized Canada to legislate freely

It superceded the scope of the Colonial laws Validity Act for Canada - now Canada could legislate contrary to any imperial statute, except the BNA Act

No new imperial statutes were to be proposed and those that had been passed were no longer supreme.

Canada had not decided how to amend the BNA Act internally. So until this decision had been rnade, Britain would retain the power to amend the Act. This was why an amending formula had to be included in the Const. Act, 1982.

Gave Canada extraterritorial powers - this was key to setting up the Supreme Court as the final court of appeal in the country because Can could say the Privy Council in Britain could no longer hear appeals from Canadian Courts. [P.C. didn’t have to be bound by this decision, but chose to do so]

The Statute of Westminster, 1931 was a big step to legislative independence, but this was not achieved until 1982.

STATUTE OF WESTMINSTER, 1931(2-046)

· This was an Act to give effect to certain resolutions passed at the Imperial Conferences held in the years 1926-1930.

· It limited the scope of the Colonial laws Validity Act for Canada - now Canada could legislate contrary to any imperial statute, except the BNA Act

· S. 2(1) Stated that the CLV Act would not apply to any law passed by the Parliament of Dominion from now on.

· S.2 (2) Overturned the “repugnance clause”.

· S.4 - No Act passed by the U.K. Parliament will apply to any Dominion as part of the law in that Dominion unless it says so in writing that the Dominion has requested and agreed to it [insofar as it applied to Canada, s.4 was repealed by the Constitution Act, 1982].

· S.7(1) The B.N.A. Act is not affected by this Act (though all the other Dominions are now grown up). U.K. retains control of the constitution.

· S.7(2) says that s.2(above) does affect Canada.

· S.7(3) says that powers granted to Federal and Provincial Legislatures are to make laws within their areas of competence (i.e. NOT Constitutional Amendments)

· No new imperial statutes were to be proposed and those that had been passed were no longer supreme.

· Canada had not decided how to amend the BNA Act internally. So until this decision had been rnade, Britain would retain the power to amend the Act. This was why an amending formula had to be included in the Const. Act, 1982.

· Gave Canada extraterritorial powers - this was key to setting up the Supreme Court as the final court of appeal in the country because Can could say the Privy Council in Britain could no longer hear appeals from Canadian Courts. [P.C. didn’t have to be bound by this decision, but chose to do so]

· Unanimous Provincial support … accepted in Can and U.K. Parliaments

· S. 2(1) Stated that the Colonial Laws Validity Act would not apply to any law passed by the Parliament of Dominion from now on. Was kind of ambiguous b/c weren’t allowed to pass laws in conflict w/Imperial Statutes.  

· S.2 (2) Overturned the “repugnance clause”. Not bound by Imperial statutes anymore – or by any law of England, i.e. Canadian laws not invalid even if inconsistent with the Brits law … Canada can even repeal any such Acts from Brits.

· S. 3 - Removes doubts about extraterritorial effect of our laws – we have full power to make laws with extraterritorial operation.

· S.4 No Act passed by the U.K. Parliament will apply to any Dominion as part of the law in that Dominion unless it says so in writing that the Dominion has requested and agreed to it [insofar as it applied to Canada, s.4 was repealed by the Constitution Act, 1982].

· S.7(1) The B.N.A. Act is not affected by this Act (though all the other Dominions are now grown up). U.K. retains control of the constitution.  Effectively Canada didn’t want power over BNA act; b/c we couldn’t agree on an amending formula; needed someone to be able to amend it for us until we can figure out formula to amend it on our own.  (Took 50 yrs to figure that out!)

· S.7(2) says that s.2(above) does affect Canada.

· S.7(3) says that powers granted to Federal and Provincial Legislatures are to make laws within their areas of competence (i.e.: NOT Constitutional Amendments)

· s.4- Does not remove power from UK parliament to legislate for Canada, but can now only do so if Canada requests and consents to UK legislating for her.

ATTORNEY-GENERAL FOR ONTARIO v. ATTORNEY-GENERAL FOR CANADA, ATTORNEY-GENERAL FOR QUEBEC INTERVENING  [1947] A.C. 127 (P.C.) – (2-049)
· In 1939, Bill 9, “An Act to Amend the S.C.C.” was introduced. S.54 of the act made the S.C.C. the ultimate and exclusive appellate court for all cases and stated that the S.C.C.’s decisions would be final.
· GG referred this Bill to the S.C.C. who held that it was valid. The provinces appealed to the P.C.. This was delayed by war until 1947, when the PC also held that it was valid.
· Quebec was very against the Bill, as the PC was perceived as being in favour of decentralization.
· Provinces were against the Act because they would lose the authority to decide who would have the final say over disputes arising from areas of law over which they had jurisdiction. 
· There was no problem with making the S.C.C. the final court under s.101 of the B.N.A. Act.
· Abolishing appeals from Provincial CA’s interfered with s.92 of the B.N.A. Act, giving Provinces certain powers and was thus problematic.
· In the PC’s decision, one argument was made about the value of uniformity in having the S.C.C. be the final court of appeal for all cases, not just criminal ones.
· The more relevant argument was that the Statute of Westminster should be interpreted to give the Dominions as much power as possible under s.101.
· Implicitly, the P.C. was endorsing the idea that it was time to recognize Canada as a sovereign nation.
NOTE: The S.C.C. took over as the court of last resort, and the cutoff date for filing writs to the PC was Dec. 23, 1949. The PC, however, still played a significant role, especially in the area of Canadian Federalism.

Issues:
Validity of Canadian Parliament Bill 9  “An Act to Amend the SCC” - request f/advisory opinion

Facts:
s.101 ( gave Cda. power to estab. general C.A. for Canada, but Privy Council still ultimate C.A.


s.129 ( all pre-Confed. laws cont. into new dominion (still paramountcy of imperial statutes)


s. 52  ( Constit. supreme, laws contrary can be struck down. (i.e. BNA Act)  Citizens may challenge constitution.  Here, is Bill 9 ultra vires the Constitution?

Ratio:
Constitution must be flexible and organic enough to adapt to change.  SCC becomes final court of appeal for Canada, with special appeals to her Majesty still allowed.  No PC after 1947.

Com:
Provs. upset w/ Bill 9 ( saw it as loss of impartiality in final C.A. and subseq. imbalance of pwr.


However, control over its own judicial process important to Canada’s sovereignty.

Review of Russel Article (leading to Patriation reference) – (2-057)

Summary:

· During these 50 years, not too much happened; into 1960s, constitution issues became more important; were series of attempts to get agreement on amending formula

· Victoria Conference 1970: deal fell apart afterwards

· Lots of political fighting; Quebec started w/separatist movement

· Emphasis on citizens rights over regional rights; Trudeau puts together ‘peoples’ package of amendments in 1980

· Provinces against it; Quebec threatens to recede unilaterally; Trudeau says tough luck

· Lots of provinces sided w/federal gov’t

· Lots of parliamentary hearings that created momentum for constitutional change

· Counter attack was references by provinces (Que, Man, Newfoundland) that said Fed couldn’t proceed unilaterally; SCC rules in Patriation reference…..

Detail:

· Much of the impetus for the Act came from Trudeau’s vision of Canada, and his view of Quebec’s role. 

· Trudeau had promised Quebeckers that if they voted “no” to the first referendum on secession, there would be a renewal of federalism. 

· “Constitutional Road Show” throughout summer of 1980, meeting with Provincial leaders. Failure.

· Trudeau announces that Feds will go it alone with the “People’s Package”, which would include

· 1.  The Charter, 
· 2. Equalization payments between provinces (already there, but these would be constitutionally embedded) and 

· 3. A regionally based constitutional amending formula.

· AND … “if the provinces can’t agree on this within two years, the Fed’s would take it to the people by referendum!”

· Quebec opposed the Charter on the grounds that it would infringe its right to develop its society in its own way.
· Others not wild about the federal unilateral approach and, 
· Other provinces worried that the Charter would lead to power being taken out of the hands of democratically elected representatives and put in the hands of Judges.
· Special Parliamentary committee struck … and televised!
· NOTE: This was also the first time that LOBBY GROUPS played a significant role in the formation of policy, specifically re: the Charter.  Successful amendments included: 
· Feminist groups championed a clause which guaranteed rights “equally to male and female persons”.
· First Nations groups argued for the recognition of “aboriginal and treaty rights of aboriginal peoples.”
· A provision in the Charter that it be interpreted in a manner respecting/protecting multicultural heritage.

· Entrenchment of bilingualism in NB

· Modification of limits on Charter rights forcing the Govt. to justify encroachments.

· Addition of mental or physical disability to the grounds of unconstitutional grounds of discrimination. 

· Allowed for exclusion of evidence if Charter right breached

· (Some failed attempts to, re: homosexual recognition, unborn children recog., and property rights … damn NDP’ers!)

· Creates a real expectation for participation in Constitutional matters in the future (esp by interest groups).

· Huge ad campaign on both sides (here and in Britain).

· 8 provinces opposed him at first (only Ont. and New Brunswick agreed) … the ‘gang of eight’ led by Joe Clark … but included an unconvincing ally in Quebec.

· 3 provinces brought references … (Manitoba, Newfoundland and Quebec) to Prov. CA’s

· Key Q. ( is there a constitutional requirement for PROVINCIAL CONSENT for a request to the Brit Parl. to change the constitution?

· Manitoba CA ( NO (3 j.’s to 2)

· Quebec CA ( NO (4 j.’s to 1)

· Newfoundland ( YES (3 j.’s to 0)

· ALL THREE TO THE SCC … THE PATRIATION REFERENCE (see below)

Reference re Amendment of the Constitution of Canada -(2-067)
Three Q’s put to Reference:

1. Will it effect provincial powers?

2. Is there a “constitutional” (legal) requirement to get provincial consent?

3. Is there a “conventional” requirement to get provincial consent?

Decision :

· As a matter of black letter law ( NO CONSTITUTIONAL REQUIREMENT of provincial consent.

· BUT … as a matter of constitutional convention (unwritten fundamental rules concerning proper use of legal power that are an essential element of Canadian and Brit constitutional tradition) … there was a REQUIREMENT of a “SUBSTANTIAL DEGREE” of provincial consent.

Issues:
If amended, would balance shift in prov. and fed. powers, rights and privileges?


Does amendment require agreement by all the provinces, legally or conventionally?

facts:
1.  Amending formula:  Even after Statue of Westminster 1931, only UK parl. could amend BNA         Act through joint address by Cdn. HC and Senate to UK gov’t to amend BNA Act.


2.  Quebec opposed patriation for fear of linguistic rights and distinct status.  Lost informal veto after the patriation.  Quebec, though legally bound by amendments, never recognized them.


3.  Amendments:  Own amending formula (possible by fed and prov gov’t w/o recourse to UK), termination of imperial authority to legislate for Canada.


4.  Combines appeals of Quebec, Manitoba and Newfoundland references.

Ratio:
a.  How will this affect provincial rights and powers? ( no spec. answer, though provinces will be limited by supreme law of Charter.  More power to courts, less power to legislatures.  


b.  Is it legal for federal government to proceed unilaterally; is it conventional? ( Legal but not conventional.  Cts. found that although unanimity is not req., substantial support preferred.


c.  What is convention, does it need to be followed? ( generally accepted; not judicial, regulatory or legislative; historical; mutual agreement; political, not legal; not legally enforced but politically sanctioned; ensures “prevailing” constitutional values; never turns into C/L; usually unwritten, though may be written (preambles, polit. statem’ts by gov’t officials, intergov. agreem’ts), more than a custom, less than a law, TEST ( precedents, sense of oblig. to follow, reason for the rule.

Held:
Courts would not enforce convention.  Fed. could legally act unilaterally but unconventionally w/o substantial support of provs.  However, by doing this, they alter meaning of “federalism” in Canada.  The finding on convention legitimated the exclusion of Quebec.

Comments:
· The Quebec Succession and the Patriation ref’s are potentially the most important Constitutional References in Canada.
· Courts are uncomfortable with their role in ref. to politics.  Tension inherent in judicial role is highlighted here.  Here, the governments are forcing Political Issues on the Courts.

· At this stage the Fed Gov’t needed to go to Eng. for all but Legislative matters (eg the amendment of all but the minor legislative matters re the Constitution).

· Really Brits wouldn’t amend without consent of Dominion of Canada ( but at this stage, we weren’t even that clear as to exactly what the Dominion was!

What happened after the Patriation Reference decision?

The Trudeau government decided that it would not be wise to proceed unilaterally – the UK government could have said that there was a constitutional convention for provincial involvement and refuse to pass the amendments.  ( a series of negotiations took place.  9 provinces ended up in agreement with the federal government, but Quebec didn’t agree.  The federal government decided that this constituted substantial provincial agreement.  The amendments were passed by the House of Commons, Senate, and UK Parliament.  Only Alberta passed a resolution endorsing the proposal; Quebec passed a resolution rejecting it.  The other provinces didn’t pass any resolutions at all until a later date.
Note that First Nations groups were not happy about not being included in the process.  In 1983 various alterations were made to address First Nations concerns.
Delgamuukw v BC - (2-088)

Delgamuukw involved a claim by the Gitksan that they own land and have rights to self-government.  SCC held that aboriginal title was recognized in Canadian law, and ordered a new trial. Trial court did not consider facts correctly because they did not account for aboriginal perspective, and not job of SCC to reconsider facts ( new trial.  It is likely that the Gitksan will be able to establish a claim to aboriginal title, though this has not yet been found in law.  

On self-government, the SCC said that they didn’t want to decide the issue – stated that there are potentially rights but the SCC would not rule on it.  Effectively, in Pamajewon the SCC said that there were specific self-government rights but no general self-government rights, while in Delgamuukw the SCC did not want to say any more than that.  

Thus there can be aboriginal title without aboriginal self-government, or self-government that flows from title, or self-government without title.

Delgamuukw – recognizes aboriginal title as a form of aboriginal right

Pamajewon – right must be integral to aboriginal way of life

Delgamuukw refers to group title – property rights can only be exercised with some internal government body to regulate them.  In that case, the self-government would flow from the land.  (A strata council analogy)  The method by which government occurs is not specified in Delgamuukw.

There are often difficulties regarding proof of aboriginal rights generally.  Often proofs are based upon a combination of historical and anthropological evidence and include aboriginal stories – e.g. in Delgamuukw, a story about a giant bear who destroyed a mountain, which was used to illustrate that the Gitksan had been in the area at the time of a huge earthquake that destroyed a mountain 1,000 years ago.

Does the government’s obligation to consult a First Nation re activities derogating from a claim come into being upon the claim or upon the success of the claim?  Probably not until the claim is successful (though this has not yet been proven by the courts).

DELGAMUUKW AND PAMAJAEWON

· F.N.L. can achieve constitutionally recognized and protected status in one of two ways: 1. It can be relevant to the assertion of a right recognized at common law, and 2. It can be recognized independently on the basis that F.N. have an aboriginal right to self government, and that F.N.L. is the chosen means of exercising that right. 

· ABORIGINAL TITLE is sui generis. This is the unifying principle underlying various dimensions of that title. 

· One dimension is INALIENABILITY. It is not the same as Fee Simple.(Delgamwuuk)

· Another dimension is the SOURCE. This was thought to be the Royal Proclamation of 1763, but it is now clear that though the statute was recognizing title, Aboriginal Title itself pre-dated colonization.

· Court’s recognition of Title carries with it implications of the right to self-government, but considered it only with respect to the rights claimed in the case.

NOTE: Claimed rights are only recognized if they involve “a tradition, custom, or practice integral to the distinctive culture of the aboriginal group”

· There weren’t any treaties in B.C., so S. 35 argument had to focus on ‘existing’ Abor rights
· 2 Basis for claim: 1. prior possession to land, and 2. pre-existing systems of Abor law (pre-existing CL) 

· Implication that Abor legal system must still exist

· So we should now say Canadian legal system has common law, civil law, and aboriginal law (law of all the different 1st nations)
· In this case Abor law source of Abor title
· Black says Abor law really would still govern most of lands here
· Different forms Abor rights can take in S. 35
· Rights to fish, hunt, ceremonies, etc.
· SCC had interpreted rights more broadly than ever before
· **Included right to self-gov’t (though they said they didn’t decide this) b/c gave right to control land collectively; implies need for self-gov’t
· Similar to how City of Vancouver manages this territory
· Idea that self-gov’t created not by gov’t now but by same source as Abor title rights
· Separate source of power for 1st Nations

· Fiduciary duty derived from Royal Proclamation and federal responsibility for land reservations etc. from Constitution Act 1867 (S. 24(19)?)

· So now best to say there are 3 sources of law in Canada: CL, Civil Law, and Aboriginal Law

· **Perfect Exam Question**: i.e. describe the sources of law in Canada….

· Note that S. 35 protected the EXISTING rights of Abor people (in 1982) and treaty rights 

· Key question became what existed in 1982

· Some said no rights existed; some said there were rights, but statutes had ‘chipped away’ at them; ‘implied repeal’

· Came up in Sparrow case

· To abrogate abor right, intention to do so had to be explicit; this intent never included b/c legislators wouldn’t have though they needed to

· So gov’t can’t just get rid of Abor rights anymore

· Leading up to Delgamuukw, there was 1st the Calder case

· Nisga saying they had certain Abor rights

· 3 SCC judges said there were Abor rights that still existed; would rule in favour of Nisga

· 3 SCC judges said there were Abor rights originally, but they have been since wiped out by Gov’t

· 7th judge who said errors in pleadings so couldn’t decide

· Imp case b/c before that the gov’t had never recognized there were Abor rights

· Part of what led to s. 35

· Then there was the Garren case
· About some golf courses

· Fed gov’t had given golf course permission for long lease to use as golf course

· Gov’t effectively giving away Musqueam land when gov’t got back little compensation

· Musqueam said their land – not fair.

· SCC says Abor rights recognized in Royal Proclamation 1763; promise to Abor people by Monarch

· Created fiduciary/equitable duty to manage lands of Abor people in manner consistent w/Abor’s interests

· Not so managed here; basically giving them away

· So gov’t to pay damages ($20 million)

· 2 effects: legal effect was to est principle that fed gov’t has fiduciary duty; practical consequence that it gave Musqueam band money to pay bills on Sparrow case

Arguments against the Charter applying to first nations governments:

· F.N. people didn’t participate in drafting

· Charter applies Common Law value system, incompatible with First Nations people.  Rights that are reflective of Western European societies, and specific rights that very much reflect another legal system. (e.g. Jury Trial vs. Sentencing circle)

CHAPTER 3:
Mechanics of Making Legislation:

Public v. private acts of Parliament – private bills (e.g. divorce, corporations) aren’t meant to change laws, just to address a specific situation.  Public bills change laws applicable to the general public

Public bills – brought forward by the government.

Private members’ bills – introduced by someone outside the government caucus – these are very time-consuming and usually die.  There has been an effort to take private members’ bills seriously, but due to time constraints they usually don’t go through.

Steps to be taken before a bill becomes a law (at federal level):

a) bill is drafted

b) bill is introduced – in House of Commons OR Senate (except for money bills, which must be introduced in the House of Commons)

c) first reading – bill is read out

d) second reading – general debate; vote to refer to a committee; referred to the committee

(here, if the bill is voted down at the second reading, it must be reintroduced so the process can begin again)

e) there may be witnesses/hearings at the committee stage, and amendments may occur

f) third reading – another debate and a vote; some opportunity for further amendment.  Most of these amendments are essentially political statements attempting to undermine an aspect of the bill, and are voted down.

g) Bill goes to the Senate where there are three readings and a vote.  The Senate focusses on wording and very small, technical changes.  There is a convention that the Senate does not send the bill back to the House – if it does, it does so only once

h) Once the bill passes through both houses, it must receive royal assent and be proclaimed.  If the bill says nothing about when it comes into effect, it comes into effect upon royal assent.  It the date of effect is indicated on the bill, the date refers to the date of proclamation by the Governor-General in Council.  At the federal level there is a tendency to proclaim the entire Act.  This is not so in B.C., where different sections may be proclaimed at different times.

Debate creates an opportunity for the parties involved to air their feelings on the bill – to publicly profile their opinions – and allows interested people to follow the issue.  The process also allows the governing party to gauge their public image and public response to the bill before it is passed.  The opposition has the opportunity to mount up and focus its arguments, and potentially change the government’s mind (though this doesn’t happen frequently), giving opportunity for law reform.

When a government goes out of power, anything that wasn’t passed must be dropped, and re-introduced by the new government if it wishes to continue.  

In Canada, a bill may be prorogued – held up/stopped and picked up again at the same point by the new government.

Legislative Process and Wider Public Process (lobbying)

It is important for governments to know where there should be public input.  Thus, the public policy process has an impact on the shape of legislation.

Public policy process takes place at two major stages:

a) before legislation becomes a bill

Here, the process is controlled by the government – some governments wish to consult outsiders more than others.  All governments, however, wish to consult for two reasons:  a)  they want to know what the feedback/reaction to the bill will be, especially from the affected communities, and b)  governments want to do a good job – will the bill achieve what the government wants it to achieve?

b) once the bill is in the House of Commons.

Here, more members of the public may be involved.  However, on the whole the same people are involved in both stages.

Law Reform Commission of Canada: Independent Administrative Agencies – (3-008)
- historical background to administrative agencies in Canada

- departments sometimes engage in functions similar to those performed by agencies

- Federal Court Act, 1971: all federal statutory administrative authorities brought under exclusive jurisdiction of federal court

Steps to setting up Admin Agency:
1. Parl. identifies problem

2. selects tool

3. identifies framework, roles, etc.

4. regulates

- no detailed rules exists because all agencies unique

Office of Ombudsman: office provided for by constitution by action of legislature or Parl and headed by independent, high-level public official who responsible to legislature or Parl, who receives complaints from aggrieved persons against govt agencies, officials, and employees or who acts on his own motion, and who has the power to investigate, recommend corrective action, and issue reports

- exist at federal and prov’l level 

“The Importance of Rules” – The Role of Regs – (3-018)
· Usually legislation is a skeleton of principle, that you add a bunch of formal regulations onto

· As a matter of routine, ministers and agencies are given broad powers by legislatures to enact “subordinate” or “delegated” legislation

· But don’t think that subordinate legislation is just made up of trivial matters; this is the “cutting edge” of law and are of most concern to citizens b/c greatest impact on day-to-day life

· Reasons to justify delegated legislation:

· Lack of parliamentary time

· Lack of parliamentary knowledge on technical matters

· The necessity of rapid decisions in cases of emergency

· The need to experiment w/legislation

· The need for flexibility in the application of laws

· Unforeseen contingencies which may arise during the introduction of new and complex pieces of legislation

· There is general agreement about the necessity for delegated legislation, but it’s hard to reconcile with the process of democratic consultation, scrutiny and control

· Complaints are aimed at the volume and character of delegated legislation, rather than against the practice itself

· Fundamental criticisms:

· The parliamentary tendency to enact statutes in skeleton form, leaving the “details” to be filled in by regulation – such regulations being often the very matters that are most important to citizens

· Uncertainty in enabling statutes as to the extent of the area regulations are intended to cover

· Sweeping or subjective terms used in enabling acts which exclude the judicial control of the regulations made under their authority

· Lack of public debate and inadequate consultation of all interested parties before the making of the regulations

· Lack of precision in the form and content of the regulations

· Inadequate publicity given to the regulations after they are made

· Inadequate parliamentary control over the regulations

· And the danger that civil servants may be transformed into our masters.
Despite the fact that the making of regulations is passed on, Parliament, as the delegator, has a continuing responsibility to the public interest.  

“Canadian Attitudes Toward Regulation” (3-020)
· Problems w/delegated legislation:

· Sheer volume has made it unmanageable; makes it hard to figure out what the rules governing an activity really are; gives impression that the cost of complying w/those rules is constantly increasing; gives impression that the rules are no longer suited to achieve original purpose, and feeling that Canadians are caught in tangle of overlapping, duplicative, and inconsistent instructions
· a sense is has become more difficult to ascertain what the legal rules governing a particular activity are

· the cost of complying these rules is increasing

· the rules are sometimes not suited for what they intend to achieve

· different jurisdictions often duplicate rules or the rules overlap

· Loss of political control of the regulatory process; role of primary lawmaking institutions has been undermined, with control passing to hands of bureaucrats and independent regulatory agencies.  Some argue that the way statutes and regulations are drafted provides inadequate guidance to decision-makers, and so it’s tough to predict how bureaucratic discretion will be exercised.  Concern that those who are exercising discretion are either unaware or unresponsive to the public interest, and that the regulators have been “captured” by the interests of those they are supposed to be regulating.

a) role of parliament as the primary law-making institution has been undermined
b) statues and regulations provide inadequate guidance to decision-makers

c) those who are exercising discretion are unaware of or unresponsive to the public interest
Three things are worth noting about the foregoing description of regulation:

1) The technique traditionally used to solve the second problem usually exacerbates the first, and vice versa; this reflects the absence of a decisive societal preference for addressing one aspect of the problem of regulation at the expense of the other

2) Widespread criticism of the efficacy of regulation has not been accompanied by a dramatic drop in the demand for regulation (rather, an increase)

3) The confluence of concerns about over-regulation on the one hand and regulatory capture on the other

There are simultaneous claims from business executives that regulation is strangling economic growth and assertions by consumer advocates that economic regulators are in the thrall of big business

How Regulations are Made (Federally)

· Canadian Privy Council (ex-judges, former PM’s, executive committee…which is Cabinet and it’s them who really do the work) has guidelines on how to make regulations

· Every ministry has to make a plan at beginning of the year that outlines what they plan to regulate that year, which is published in the Canada Gazette (so made public). So public is given notice, and has a chance to comment

· Later, the Ministry has to publish more detail (purpose, how it will be enforced, etc)

· Dept of Justice and treasury board reviews, published to public again in Canada Gazette

· Then regulation passed, register w/Privy Council, made public again

· So 2 chances for comment (on general plan, and specific regulatory plan later); which hopefully helps to deal w/the democracy issue; also get chance to give input

· Not foolproof wrt democracy…Who really reads the Canada Gazette?  Companies, academics, Greenpeace, etc. but not most members of public

· At least it moves in the direction of more democratic 
How Regulations are Made (Provincially) 
· There is no formal process
· Doesn’t mean there is never any consultation, but there just aren’t any formal steps that the ministries have to go through before passing regulations

· Generally they would meet w/industry etc. but they don’t have to

· How much consultation there is probably will depend on how significant the regulation is

· Is the U.S. there is a statutory scheme more elaborate than federal process; have to publish changes, etc.; disadvantage is that if a problem comes to light, it’s more bureaucratic to go through…takes a long time

· In both federal and U.S. systems, there are exceptions.  If you’ve got to move really fast, there are provisions for emergency situations.
· WCB smoking ban thrown out b/c lack of consultation w/ Hospitality industry.

Regulation, esp. in form of delegated legislation, has been subject to intense consideration in Canada, by:

1) Provincial and federal commissions

2) Expert bodies

3) Parliamentary and legislative committees and gov’t task forces

4) Academics

All groups have identified the same difficulties w/ regulation and its reform; this is due to the way in which the “problem” of regulation has been identified:

2) Volume of regulation (as delegated legislation) has become unmanageable, which is a reflection of:

a) a sense is has become more difficult to ascertain what the legal rules governing a particular activity are

b) the cost of complying these rules is increasing

c) the rules are sometimes not suited for what they intend to achieve

d) different jurisdictions often duplicate rules or the rules overlap

3) A loss of political control of the regulatory process has occurred, specifically:

d) role of parliament as the primary law-making institution has been undermined
e) statues and regulations provide inadequate guidance to decision-makers

f) those who are exercising discretion are unaware of or unresponsive to the public interest
Prohibitions (3-022) and Proclamation (3-024)

Question of Prohibitions (1607) - separation between executive and judicial branches ( King has no right to adjudicate cases in his own right. The separation of powers has its roots in the Question of Prohibitions (1607) and the Question of Royal Proclamation. The Question of Prohibitions begins the separation of the judiciary and the executive [the king]. In the Question of Royal Proclamations lays the seeds of the separation of the executive [the king] and legislature [parliament]. There is also some reference in the Question of Royal Proclamations to the rule of law. The chief justice stated that laws can’t create offences retroactively – i.e. no punishment without law. However, it is possible to have retroactive legislation that doesn’t contradict the rule of law as long as it is not punitive. These two questions in some form are part of the constitution of Canada [preamble to the Const. Act 1867 states Canada will have a constitution similar in principle to the UK]

NO CAN AVAILABLE FOR CANADIAN BROADCASTING CORPORATION (3-026)
The Crown

$ Can mean different things - federal or provincial governments, government administration, crown corporations.

$ Under the federal interpretation Act, the crown in the right of Canada is not subject to federal law unless parliament has decided that it should he - this immunity extends to crown agents and corporations. [this is actually a restatement of the common law]

$ Under the BC interpretation Act, the definition of the crown is all encompassing. This section of the act reverses the common law, by making provincial legislation binding on the crown. However, s.. 14(1) hasn’t really been judicially interpreted. But it is unlikely that BC can decide that other crowns are bound by its laws.

RonCarelli v. Duplessis (3-034)
Rule of law issue: Roncarelli had done nothing illegal as far as his liquor license was concerned - he had violated no liquor license regulations. However, Duplessis decided arbitrarily that the license should he withdrawn.

Separation of powers: The premier was assuming judicial power by deciding Roncarelli=s liquor license should be withdrawn.

This case also shows the limits to crown immunity - Duplessis had exceeded his official powers and was therefore liable in so far as he had acted in a personal capacity.

1.  separation of executive/judicial powers a Const. principle

2.  violated Rule of Law (revocation had an ulterior motive)

-Issue: What are the limits are executive discretion?

-despite the apparent breath of the discretion granted by the creating statute for the liquor commission’s permanent denial was beyond it's discretion. Denial of renewal was illegal because it robbed Roncarelli of his livelihood and not in "good faith" based upon the intention of the legislation - "for a proper purpose

-laws must be administered with impartiality and integrity “rule of law is a fundamental postulate of our const. order" 

-intention of the leg. must be interpreted by:

-plain language of the statute

-eliminating criteria that have nothing to do with legislation subject matter (fairness)

-declaration of no future renewal was illegal for reasons above and:

-robbed plaintiff of his right as citizen to apply for license

-beyond powers granted by the statute

-AG': actions toward commission should be limited to advice

-was an intrusion upon the functions of a statutory body which was guaranteed a certain degree of independence from executive. It was a personal act, making him personally liable.

Separation of powers: The premier was assuming judicial power by deciding Roncarelli’s liquor license should be withdrawn.

Regina v Catagas (3-041)

· There was a treaty w/FN that allowed them to hunt

· There was a migratory birds act that said you can’t hunt except in certain defined seasons

· Relying on what he thought was treaty right, and gets arrested under Migratory Birds Act

· Argument is that the ‘deal’ was that the gov’t agreed they wouldn’t prosecute FN people as long as they stayed w/in their treaty rights

· Asking for treaty to partially override a statute…

· Is a treaty just a K?  Can a treaty partially repeal the law (in effect)

· Judge says this is a partial exemption from the law, and in history…this was one of the big fights in England, where monarch would pass decrees saying legislature’s rules don’t apply to certain groups, so principle became established that executive partial repeals of statutes don’t work.

· How does this compare to Re Gray?  Here, nothing in the Migratory Birds Act gave executive gov’t this power to partially repeal (not sanctioned by parliament as it was in Re Gray)

· Prosecutorial discretion…prosecutors / police officers make decisions every day wrt who to charge and not to charge…court says that’s different, they’re deciding on individual circ’s.  Here they’re deciding to never apply the law to a certain group.  

· Note that this is obviously different now w/s.35

Case notes: 

· Question: what is the difference b/w excluding one person (ie running a traffic light and is not charged) and excluding an entire group (FN – hunting)?
· both are, in effect, repealing law. 
1. It’s a violation of equality rights (an argument that you would make today), 
2. Apart from the fact that you are exempting a group (whereas in a traffic light call, this is prosecutorial discretion concerning one person), another principle comes into place: executive is, in effect, being given the power to repeal a law, or to make laws. 
3. Today, argue s. 35 Constitution: treaty rights of FN. 
· Once the treaty is signed, one has a constitutional right to do it; if the MBA violates the Constitution, too bad! 
· of course, this argument did not exist at the time; FN rights were not recognized at the time. TJ said the principle was that you cannot get around the law. 
· If gov’t wanted to protect FN, could have put an exemption clause in the act, OR could (in light of Gray) delegated authority to pass regulations exempting groups (such as FN) from the MBA (or other legislation). In this case, there was no such delegation ( executive, by repealing law w/o authority, was going contrary to RULE OF LAW. 
· R: Executive cannot indirectly repeal laws by saying that they will not enforce them. 

This case raises several issues:

a. equality:  preferential treatment for one group

Council for the accused would use s.35, which defined treaty rights and includes future treaty rights.  s486 says the crown may not suspend laws w/out the consent of parliament .  Therefore there is a constitutional right to hunt.  

The birds act could have had an exemption clause.  

In light of re Gray, they could have said “we delegate the power to pass a regulation allowing one group to be exempt” ; then the leg could have delegated what they wanted.  

b. rule of law:  everything the leg does must be based on some law

The executive branch does not have the authority in law either to suspend the enforceability of legislation or to grant immunity from legislation to particular individuals or groups.  The executive branch lacks both the suspensive and dispensive powers.  Here, Freedman goes to great lengths to distinguish between the disposing power and prosecutorial discretion.  Prosecutorial discretion - decisions made by individual prosecutors in individual situations.  Freedman attempts to do away with disposing power and reinforce prosecutorial discretion.

Re George Gray (3-045)
· Stands for proposition that the Executive does have to trace its authority to do something to some law, but that law may be a very general law (like the WMA) and as long as what they did seems to come w/in their authority, they can act, an dif they exceeded that authority

· CJ says this is ok (esp. given war) … parl can delegate it’s authority and put whatever limits it feels necessary on such delegated power.

· The enactment does NOT delegate the whole legislative authority to the exec – it is appropriately limited to be exercisable only during the WAR and measures passed must be DEEMED NECESSSARY b/c of the war. This is not an attempt a wholesale substitution of the exec for the leg.

· Are there any limits to what the legislature can do re: delegating powers to executive? YES

It must be w/in delegated authority (Rule of Law)

Parliament always must reserve the power to revoke the act 

Hogg says there are no theoretical limits EXECPT delegating the power of taxing b/c of s. 54: money bills have to go to senate on recommendation of the cabinet; ( parliament cannot delegate this power.

· What if parliament delegates something that is unreasonable? ie. imposing the death penalty on all demonstrators. Are there any arguments that would be available now that would not have been available during Gray? YES

Charter of Rights and Freedoms: s. 33: parliament can declare laws are valid, but they cannot delegate this to the executive (and anyway, that delegation only lasts for 5 years)

Conventions = Unwritten principles of constitution: especially the principle of democracy – these principles are recognized now; weren’t at the time of Grey. Just as the unwritten principles say that over and above the Charter there are limits to protecting the judiciary, there are such limits to protecting democracy. If the PM was able to rule the country absolutely, then democracy would be jeopardized. 

Difference in Grey and in giving power to a territorial legislature: territorial legislature is elected, so it’s more a violation of democracy to give the power to the executive than it is to give it to an elected body.

Remuneration issue: same principles re: separation of powers in that argument can be applied in this question (but this would be a hard argument to make)

· While Gray is still good law (nothing overruling it), there are other possible ways of challenging unreasonable delegation of power to the executive

· Short of a complete abdication of parliament’s law-making power, parliament and the provincial legislature can delegate very broad law-making powers to subordinate bodies.  There is no legal prohibition against giving law-making powers to subordinate bodies.  During this time, the country was at war, and it could be argued that the scope should be more narrow.  RE Gray, however, has never been construed in such a narrow manner.  Re gray has had a very wide interpretation.

BC Civil Liberties Association v AG BC (3-054)
This case dealt with abortion.  The Morgentaler case a few weeks before had found that prohibition on abortion was unconstitutional.

F:
Provincial goal: to make abortion an uninsured service.  Use of administrative law principles to rule on access to abortion.  Nice example of a technical argument that avoids Charter and policy debate.  Cabinet was given power to do this, but they made a critical technique mistake

R:
Province exceeded statutory power by ruling that abortions were not medically necessary services, and ( not insurable (and thus achieve their goal by denying medical insurance).  BUT, statute says you can’t pass regulations that determine what is medically necessary or not.  So the regulation was struck down.

Facts: Cabinet took abortions off medical coverage except if the situation is dangerous to the woman's life. Argued that Cabinet failed to recognize that there may be a serious need for an abortion that does not come under the exception. Note: petitioner chose not to rely on Constitutional arguments but restricted arguments to administrative issues of exceeding mandate.

Cabinet can choose which services to fund and which one's not to fund but it cannot define what are to be services; this is the jurisdiction given to Dr.'s/advisory boards under the Medical Services Act.   Furthermore, the invalid portion of the Cabinet's clause cannot be severed without fundamentally changing the regulation therefore entire regulation struck down.

Remember remedies are contingent upon legal rights:

The Medical Services Act prohibited abortion except under certain conditions.  Doctors would only be paid if the abortion was performed in a hospital and if there was a threat to the woman’s life.  On application from the plaintiff, the Chief Justice found that this was not allowed under s. 9(1)(h) of the Medical Services Act – the regulation did not define abortion as an insured service- the government said that abortion was not an insured service because it was not “medically required” under the government’s definition.  This is a problem because it involves the Cabinet making a decision on a medical and moral issue.

This case can be seen to be about:

a) abortion rights:  the CJ wanted the BC Civil Liberties Association to argue this, but the BCCLA wouldn’t because they didn’t want to lose the case.  Note that American courts went with the government’s position.

b) Democracy:  the BC Civil Liberties Association argument was that if Cabinet wants to do this, they should debate it in a public forum (i.e. legislature).  BC Civil Liberties thought they would lose on the textual argument, but the judge actually preferred it.

The executive branch cannot create law via regulations, rules without the statutory authority to do so ( Substantive limitation on the power of the executive branch. There is no freestanding authority. Authority must be given by statute. This is what the BCCL case stands for. Cabinet was not given the authority to create that legislation.

If there are 2 possibilities re: statutory interpretation, one that will violate citizen’s rights and the other not, the former will tried to be taken.
Pharmaceutical Manufacturers Assn of Canada V AGBC (3-058) – No can for this case
Liyanage v The Queen (3-070)
facts:
Number of charges of crimes against State of Ceylon arising from attempted coup.  Seek to quash sentences on grounds that legislation ultra vires the law of Ceylon viz. amendments to Crim. Law tailored to the attempted coup.  Retroactive amendments included:  evidence protections removed; minimum sentences including 10yrs & forfeiture of ppty; mode of trial and procedure (3 judges, no jury); created new offences; no warrants req.; detention w/o hearing up to 60 days.

issue:
Separation of power between legislature and judiciary.

held:
(a)  Legis. here usurping judiciary role in removing court’s discretion eg. min. sentence.  Laws made conviction almost certain, legislation ad hominem, lack of generality.  Courts feared erosion of all power of judiciary.  Concern w/extent of retroactive legislation, ex post facto. 


(b)  Independent Judiciary  ( no explicit statement of separation of powers in Ceylon Constit. ( legis. appears to have broad and sweeping powers to legislate laws ( however should be constrained by judicial role:


( history of practice + silence of Constit. (at least century)


( appointment of judges autonomous from legislative body and indep. from polit. exec.


( removal of judges, guaranteeing security of tenures = measures to ensure the independence


Judiciary req. independence b/c Rule of Law (eg. equal treatment before the law)

· By passing legislation clearly aimed at a particular group of people implicated in a coup, the Ceylonese parliament assumed judicial powers and violated the rule of law. The legislation passed was punitive[creating retroactive offences] and vindictive [signaling our specific individuals for punislunent].

· Privy Council decided there had been a breach of the separation of powers.

· However, the PC also said that there can be criminal laws directed at specific people that don’t infringe upon judicial powers [they don’t curb judicial discretion].

· As well, there can be retroactive laws that are not inconsistent with the rule of law [because they are not punitive]. The key is to look at each case including the purpose of the legislation, the situation to which it was directed, the existence of a common design and the extent to which the legislation affects judicial discretion.

· legislature violated the rule of law by creating a retroactive crime aimed at specific individuals

· legislature infringed on the independence of the judiciary (removed discretion, mandatory punishments)

· history is of sep. of powers so silence on the matter implies a continuation.

· ad hominum nature of legislation (lack of generality) makes it clear that it is aimed at these individuals against the notion of rule of law.

· ex. post facto (retroactive) nature also against rule of law. Also, minimum sentence is particularly restraining must ask “to what extent has legislation removed judicial discretion?". Court ruled that convicted were not getting a "fair deal".

· parliament cannot infringe on the judicial function - cannot enact removal of judicial discretion


( no clear line between parliamentary and judicial functions


( judicial independence implicit in the constitution

Reference re Manitoba Language rights act 1870 (3-083)

$The SCC finds an anchor for the rule of law in the constitution

$ Background - When Manitoba joined confederation, one of the terms of union was that English and French would be the official languages. This was in s.23 of the Manitoba Act which was entrenched in the BNA Act

$ In 1890 Manitoba passed legislation that English would be the only official language. [The Official Language Act, 1890]

$
The Legislation was successfully challenged several times and struck down by courts in Manitoba. In 1985, the SCC again looked at the issue [the SCC had declared the Official Language Act unconstitutional).

$
The SCC held that Manitoba had tried to amend the constitution with an ordinary statute. This was unconstitutional.[Before 1982, Canada didn’t even have an amending formula)

$
As a result of declaring Official Language Act invalid, all laws since 1890 also became invalid because they were not bilingually published.

$
However, SCC found that invalidating all laws was contrary to the rule of law which required the existence of laws.

$
The court found the basis for the principle of the rule of law in the preamble to the Constitution Act, 1982, implicitly in the preamble to the Constitution Act, 1867 and implicitly in the very nature of a constitution. The court could also have considered the Charter S 9 [right not to be arbitrarily detained or imprisoned.]

$
According to the separation of powers, only the legislature makes laws. But this case shows the power of the judiciary at the perimeters of law-making. Here the SCC was developing the principle of the rule of law and using it in a new way - this is a curb on legislative power because legislation can be measured against and struck down for being inconsistent with the rule of law. The rule of law is not a law in the same way as a legislative enactment, but it is a legal principle against which laws are measured. [See notes above in Ref re amendment to the const of Canada)

· SCC had to suspend the declaration of unconstitutionality in order to allow Manitoba time to translate laws - SCC said that based on the rule of law there had to be laws

·     Therefore a moratorium to give them time to translate, citing the Rule of Law to get them there

Harvey v NB AG (3-089)

AG Canada v AG Ontario (3-098)

-federal statutes were passed to implement international employment standards as established at Versailles (League of Nations). 
Canada ratified ILO conventions then Introduced statutes In part.

-controversy re: constitutionality - reference to SCC

-it was argued that employment standards violated the prov. powers over property and civil rights (92(13))

       -SCC split  3/3 -  goes to Privy Council

-federal argues, based on s132 BNA Act, that this matter arises under treaties and thus is federal jurisdiction (as intention of sl32 should be read to dictate)

-in the alternative, fed argues that feds have an implied "treaty power" to implement treaties despite ultra vires. Or, the power to implement these labour standards is found under POG.

PC rejects all of the feds' arguments.

-POGG only to be invoked in cases of dire national emergencies 

-construed 92(13) very broadly (more broad than POGG!)

While feds can make treaties, only legislature can pass laws to implement treaties in Canada. 

Parliamentary powers are subject to limitations of federalism.

Start of spring term
Reference Re Residential Tenancies Act (4-008)

F
Province creates a tribunal to deal w/ tenancy issues (power to give eviction and other mandatory orders)

I
Is this allowed? Argument is: violates s. 96. Counter-argument: it’s not a court. 

H
Provincial government not permitted to delegate this type of power to a provincial tribunal.
R
It is irrelevant what you label the administrative agency; if it performs the functions of a s. 96 court, then it is treated as a s. 96 court and has to meet the requirements set out in ss. 96-100; if it does not, it is unconstitutional 

· In this case, the tribunal did not meet the other conditions of ss. 96-100

· 3-part test to determine whether or not this is met: 

1. Examine whether the particular power being challenged conforms in general to that of a s.96 court at the time of Confederation (Historical part of test) 
· Exclusive power

2. Examine whether the function a judicial function in this particular setting

· In this case, the tribunal had the following judicial powers: 

a. deal w/ disputes b/w parties

b. applies rule/principle

c. make decisions, which must be fair and impartial

· Eg. Leaky Condo tribunal ( purpose was only to advise gov’t as to what to do, not to make decisions ( would pass this stage of the test

· Eg. Public Health facilities in East Vancouver ( issue where you may get a confirmed conclusion, but the tribunal bases decisions on policy, not on a rule of law. ( would fail at this stage of the test

· If it is not a judicial function, then the challenge fails and the agency is allowed to remain; otherwise, on to step 3

3. Take into account the judicial function and all other functions of the agency and determine if the judicial  function is the main/central function of the agency or if it is simply an ancillary function
· Eg. Labour Board ( they have all been upheld via this test; judicial functions but it is not their main function

· In this case, the adjudicative function is the main function of the tribunal ( the tribunal was not allowed

Test: when is/isn’t it legitimate to delegate adjudicative powers?
· 3-part test is set out in Re Residential Tenancies
· However, there are many problems and criticisms w/ the test: 

· Does not give guidance to the courts

· Each level of test has ambiguity

· what counts as a ‘general’ function of s. 96 courts?

· who to look at re: ‘Confederation’ ( 4 original provinces?

· Depending on how the case is argued, tribunal may/not be allowed

· eg. in Residential Tenancies, tribunal not allowed. However, in an Ontario reference, the tribunal was allowed, b/c there was a more narrow argument based on one aspect of the tribunal’s powers, not the tribunal’s powers in general (as in Residential Tenancies)

· Does it fulfill the different purposes of s. 96? (R. Elliot article)

· K. law - admin tribunal to oversee landlord-tenant relations.- estsblished, by Ont. legislature (property/civil rights within provincial jurisdiction)
· Is it within the authority of the legislative assembly to give the tribunal this jurisdiction? Constitutionally, within s96 court jurisdiction (Superior Courts)   
· provides the test to use when someone challneges the jurisdiction of an admin. tribunal/ inferior court > (coupled with the Sobey’s gloss on the test)
· Federal govt also subject to the RE RESIDENTIAL TENANCIES TEST because the SCC will protect the jurisdiction of the s96 courts from both levels of government
· there is a core jurisdiction of superior court powers which cannot be removed by either level of gov’t in the absence of a constitutional amendment

A tribunal was set up and courts were concerned with its constitutional validity - the good motive for setting up the tribunal is irrelevant - note: there is no express requirement of separation of powers in the constitution, it was merely a convention; however, by constitutional interpretation it is now required. Section 92(14) gives province the power to administer justice subject to s.96-l00. Section 96-100 represent important compromises between fathers of confederation (desire for unitary judicial system and national unity), The intended effect of s. 96 - 100 would be undermined if the provinces were allowed to create tribunal with superior court jurisdiction. Thus, s96 - 100 limits provincial competence to make tribunals with certain powers.

Steps:

1. Historical Test: do powers of the body conform to what inferior courts were doing in 1867? If yes, O.K. b/c if did then the provinces is free to allocate to provincial courts and tribunals today. If no, i.e. it was a superior court function in 1867 then, must go on to step 2 & 3.

2. Transformed Test: has the tribunal function been transformed from judicial to another? is it still being exercised as a court? difficult to answer and allows for fair amount of flexibility to province to manipulate the system if they want/need to. To determine if it is a judicial function look at the members of the tribunal - are they adjudicating through the application of known rules in a manner consistent with fairness and impartiality - are they considering private interests at a public expense

are they considering policy issues - who is sitting on the tribunal judges, lawyers, businessmen, scientists or economists)? the more you mimic a court in content or procedure the increased chance of failing this part of the test. Similarly, if you increase the jurisdiction of the tribunal the less likely it will be to pass this test. If yes, O.K..; if no i.e. powers not transformed, go to step 3.

3. Necessarily Incidental: is the judicial power necessarily incidental to the court functioning it will approve of its s.96 powers. Very hard test to apply. Draws a distinction between main function of tribunal and what it may have to do from time to time but which is more convenient for the tribunal to deal with b/c it is an incidental issue from the main issues the tribunal is deal with. It is only invalid if the adjudicative function is the sole central function.

note: the 2nd and 3rd test are added so as not to freeze jurisdiction by 1867 but to allow for growth.  
· Found it did not pass step 1 b/c it was a superior court function in 1867. Passed test 2 b/c there was no inter partes dispute and no longer being handled in a judicial way.

This case is sometimes distinguished.  Courts still refer to this decision, however, and structure their decisions on the three-part test developed here re facing the question of whether there is an inappropriate allocation of power:

1. Historical enquiry:  into power of the courts as laid out in 1867.  Look at all 4 original provinces.  If there is no clear answer re whether the power was held in 1867, look to the UK to clarify the answer.  If the power was held, it is a judicial power according to s. 96.

2. Is this a judicial power?  Is it done in the course of adjudication?  Or is it an aspect of an administrative/public policy role (e.g. making rules of court, setting rates/tolls/fees, etc. – e.g. the CRTC sets fees for licences)?  These decisions are seen to be ones of policy, NOT exercises of judicial power.

3. (in controversial cases, this is the important branch of the test)  Is the power incidental, or a sole purpose?  If the power is within an integrated system of regulations, the fact that bodies have it isn’t important, because it is part of a larger system.  However, if the power stands alone, it becomes more problematic, especially if it takes away from the power of the courts.

· What was wrong with the Residential Tenancies Branch according to this test?  The Branch was acting adjudicatively – evicting tenants, etc.  In 1867, this was a power of the courts.  Key:  these powers had to be assessed in isolation and if so assessed, it can be seen that a power is taken away from a court and is not incidental.

· The Nova Scotia version of this case (1996) is different from the Ontario case:  

· The difference comes down to how you characterize the particular scheme – whether incidental to a larger scheme or separate.  How a scheme is characterized affects the result of the test when it is applied.

In this case, Dickson reviewed the previous cases and noted that s. 96 can not be construed as a bar to a province seeking to invest a tribunal with "ancillary judicial powers".  He es​tablished three issues to be determined in section 96 cases;

1)
was the function a superior court duty in 1867, if not, that is the end of the matter.

2)
if yes, consider the function in its new setting and determine if the function is still judicial, (i.e. being exercised in a judicial manner), in this setting, if it is not, the matter ends.

3)
if yes, is that judicial power merely incidental to the achievement of a broader policy context, or is it the main function of the tribunal.  If it is merely ancillary the matter ends, if it the central role of the tribunal, it is operating like a s. 96 court and must be struck down.

This test has since been applied in Texaco, Mississaugua, Massey Ferguson, Family Relations Act Reference, Quebec Residential Tennancies Reference, Udeco, and Human Rights Commission Refer​ence.

Residential Tenancies Act (1979) in Ontario created a tribunal which was empowered to (a) evict and (b) make orders re compliance to the Act.  A-G, ppty management assoc., tenants assoc. and community-based legal service clinics opposed this.  Court asked to coment on validity of 2 conferred powers, not to make coment on wisdom of legislation.

Tribunals - administer and enforce compliance of whole statute eg. securities commish, labour relat.  Functions (a) hear disputes (b) grant permits (c) make regulations (d) negotiate (e) advise gov.

Courts - don’t like trib. b/c they detract from cts. powers, have read s.96-100 as limit on prov. leg. to confer such power on trib.  Unconsitutional if leg. confers superior ct. judicial powers on tribunals.

Courts v. Tribunals - T staffed by non-lawyers, C staffed by lawyers pd. by fed. gov.  Inappropriate for legislature to gut supreme court power.  However, regulatory role of gov. expanded since 1867.  Courts have recog. competing interests that gov. has in carrying out policy and regulatory schemes with admin. tribunals rather than courts.  

ratio:
3-step Test

1.  historical inquiry 


( Is power one that broadly conforms to power exercies by superior cts at time of Confed. 1867?


( here [YES]

2.  exercise of judicial power


( whether commission is exercising private dispute between parties (applying recognized body of


  rules, fairness / imparitality, court-like procedure, balancing of competing individual interests)?


( on the other hand, admin./policy role is to balance interests within community as whole.


( here [YES]

3.  institutional setting


( how do ajudicative powers relate to the administrative function as a whole?  


( Which is more dominant?  If jud. powers subsidiary ( constit. valid.  If jud. power core fcn. of tribunal ( unconstitutional


( here [YES]

com:
Alternative to above test:


( budget of commission - how much $ or time given to admin. fcn., how much to ajudicative?


( take into account changing role of gov. rather than historical inqu.


( analagous powers, look more broadly when characterizing powers


( which regions to take into consideration in historical analysis
Sobey’s Stores v Yeoman’s (4-027)

- SCC elaborates on 3 stages of residential tenancy test – only details of first stage given in our case book
- wrongful dismissal case

- D complained to Labour Stds Board and LSB ordered reinstatement

- P challenges authority of LSB

- LSB held to perform transformed judicial function because of public policy considerations influencing decisions; goal is to maintain labour peace

- first time test applied to a LSB 
- Wilson (majority) - characterization of matter important to argument and decision of court

- could be described as labour relations, master/servant contracts, wrongful dismissal, etc.

- the characterization will affect outcome of 3 stages of RTT
Test 1: Historical Test (What was done in 1867)

- threshold test: whether s. 96 violated at all: requires narrow approach to characterization

- search for “broad conformity” w/powers of s. 96 court at Confederation

- s. 96 violated if tribunal given power that was exclusive jurisdiction of s. 96 court at Confederation; if fully shared or mostly inferior courts’ jurisdiction, then tribunal valid

- evaluation of s.96 functions not restricted to own province, besides some provinces did not exist in 1867 ( look at original 4 provinces and if it is a tie, look at U.K. in 1867

LaForest (minority): think should look at other provinces as well

- question to ask - if shared involvement in jurisdiction, ask whether work of inferior courts was “broadly co-extensive” w/superior courts; only if this standard is met will shared jurisdiction be valid, and the legis is found to be entirely acceptable based on just the first stage of the RTT.
Case shows difficulty of applying historical test

stages 2 and 3 allow courts to be more responsive to changing social conditions

stage 2: majority says tribunal not transformed judicial function, minority felt LSB transformed judicial function into labour relations function

stage 3: judicial function incidental to function as a whole

Issue: Can the leg of NS empower the LST to include orders enforcing employment contracts 
Held: no; but made some quaifications to stage one of the RTT :

Stage 1:

a) Narrow Characterization ofPowers/Jurisdiction should be used. The more narrow the less likely one could say that it was performed by inferior courts as well in 1867 and not only superior courts - thus, the more likely it will fail this stage. If took broad approach it would be possible to find some inferior court considering the issue and would therefore be able to pass almost any legislation as acceptable in the first stage of the RTT, but this interpretation would infringe upon the jurisdiction s.96 courts more easily. Court justifies taking the narrow approach by looking to the purpose of stage one - the purpose was to afford s,96 courts protection from provincial encroachment.

Labour relations were not talked about in 1867 but did talk about other related matters. Thus, there was a choice of how to approach this problem - dismissal, labour relations, master-servant, contract, employer-employee. Each side chooses its own approach thus, the court will be faced with 2 descriptions of the subject matter, narrow one from attacking party and broad one from defending party - each party must persuade court that their option is the right approach.

b) Shared jurisdiction: if the power was shared between the superior & inferior courts in 1867 then the power may be allowed to the province - test: practical involvement of the inferior court must have been broadly co-extensive with the work of the superior court. i)was the juristriction of the inferior court geogaphically restricted? ii) was it liniited to a few specific situations? iii) was it restricted by pecuniary limits?

c) Consistency Demands National Historical Analysis: the test of historical jurisdiction should be expanded to include examination of the general historical conditions of all 4 confederating provinces. if a tie, look to what was going on in Eng. Ask was it a general shared agreement in the jurisdiction - thus, not just a question of whether some inferior court in a province somewhere exercised this power.

Held: legislation failed stage one, failed stage 2 but was saved by stage 3.

The Province is free to set up tribunals and give them any function they want (e.g. legal or executory); it is only when the tribunal exercises a judicial function that they are subjected to s.96-100. S.96-100 were not initially intended to restrict or stifle the provincial creation of tribunals. Rather, the purpose was to ensure a quality control to ensure S.C. judges would meet certain standards and create an arbitrary division in the provincial-federal powers. Evidence of this lack of intention was that the administative explosion could not have been contemplated in 1867 nor could have the need to control judges. The R.R.R.T.A. and Sobey's created the precedent test for interpretation of s.96 powers but it created problems:

( the provinces powers are stifled b/c limited in creation of tribunals and tribunals are efficient etc..

( leaves little room for provincial innovation

However, the test does give legislatures a guide about how to make tribunals that will survive challenge.

Elements of issue (keep in mind that Canada has a changing constitution):

1. technicality of the appointing power of G.G

2. separation of powers & the need for independent decision maker - tribunals must achieve a level of independence to satisfy the courts

3.courts concern that the unitary court system of 1867 Act be maintained

Constitution should be amended to allow provinces can assume powers to create tribunals with some s.96 powers b/c of their benefits. Could do this only by constitutional amendment - e.g. add a clause & have GG appoint (or Cabinet to be more realistic); and if unitary sys is so important then should expand the jurisdiction of the provincial leg to create courts/tribunals but have the GG appoint. This would mean the same standards would follow throughout the whole system - otherwise the tribunals may not be independent or impartial and the system may not allow for all the checks and balances until appeal level. Further problems are created by tribunals functioning close to a judicial function but with no appeal to the normal system. Or even if appeal is allowed will leave be granted for appeal? Is it fair to make someone appeal to get the advantages of the checks and balances of the normal court system?

**************************EXAM QUESTION********************

Q: If you were free to amend the Constitution Act, 1867, what changes would you make to 

ss. 96 - 100 and why?

1.  Historical Test, 1867

whether the function is similar to what s96 courts (Superior, District, County) did in 1867, and was within the exclusive jurisdiction of the s.96 courts
(a) identify the subject-matter jurisdiction (distinguish between this and the remedies and powers- only the subject matter jursidicition is relevant)

(Sobey’s gloss: is it “broadly conformable” with the powers of s96 courts in 1867--analogous, not precisely the same jurisdiction + use 4 original provs at Confederation, UK to break tie
“characterization for s96 purposes must be narrow and consider the nature of the dispute” 

if in 1867, this is something the inferior courts did, jurisdiction can be granted to anyone,

2.  Transformation Test

-if the matter has been transformed, no longer a judicial matter/function, it is permissible to grant to a tribunal

*  an inferior court can never pass this test because it is still a court, so how could there have been transformation
Judicial function = dispute between individuals/bodies, where the court applies body of law to resolve this dispute

*  generally, court only concerned with the rights of the parties within the dispute in question

How do you transform?

-direct the tribunal to consider policies relating to the public at large, beyond the private dispute in question

Example > Environmental law, could direct the tribunal to overrule tort/property law, where public/policy interest overrides these rights

policy matters a s96 court wouldn’t consider become determinative, overruling the legal issues
-expert tribunals, knowledge of non-law areas

3.  Judicial function necessarily incidental or merely auxillary

A secondary, non-central role > not precisely defined

example > a municipal board where judicial type powers are not often used

Generally:
-Note you must also build a structure for the admin tribunal to retain impartiality & due process

- test used to evaluate the reallocation of s96 court powers

Note whether the subject matter is shared (s96 courts still have concurrent jurisdiction) or transferred

RTT applies to any tribual set up by a province (inferior court or admin. tribunal)
*MacMillan Bloedel adds ‘core jurisdiction test’

Examine the 4 original provinces (Ont, Que, NB, NS)

if a tie, look at England to break the tie (reason-england the jurisdiction from which our practices were drawn. problem - they have a diff. structure)

Uniform test > regardless of which province’s legislation is being challenged
 is it the matter “broadly conformable” with the powers of s96 courts in 1867--analogous, not precisely the same jurisdiction ? if yes, fails test

Test requires a strict, narrow approach to characterization to prevent large accretions of power . . . [without justification under 2 + 3] characterization should highlight the type of dispute rather than the remedy sought

MacMillan Bloedel v Simpson (4-027)
Federal Legislation - Young Offenders Act - provision anyone under 19 charged with criminal contempt must be tried in Young Offenders Court (Prov. Court)

1. Federal govt also subject to the RE RESIDENTIAL TENANCIES TEST 
-SCC will protect the jurisdiction of the s96 courts from both levels of government

2.  core jurisdiction test

crim. contempt passed the Re Residential Test, but . . . 
there is a core jurisdiction of superior court powers which cannot be removed

 by either level of gov’t in the absence of a constitutional amendment

Look at special nature of the matter and its place in the overall function of the s96 courts

Young Offenders Act transfers EXCLUSIVE jurisdiction 

Failure of core jurisdiction test

Other core jurisdiction:  



contempt



supervisory function (Crevier)



their inherent jurisdiction to preserve their functions  

Ask: Is this the core, or essence of what superior courts do?  if shared, may be permissible to delegate exclusively 
good ex. of 3-stage test - fails #1 because power to punish youths for contempt an axclusively, or almost exclusive s96 function in 1867; fails #2 because an inferior court, cannot pass this test (still a court > not transformed), passes #3 because power to punish youths for contempt merely ancillary to larger role of providing special expertise, procedural protection, and rehab. to youths)
THE EXPRESS OBJECTIVE OF THE S96 TEST IS TO PRESERVE THE UNITARY COURT STRUCTURE AND THE JURISDICTION OF THE S96 COURTS

s101 gave Parl. the legislative jurisdiction to set up the SCC, and crts. of general jurisdiction for the better administration of the laws of Canada (Federal laws > Fed. Court, Tax Court)

s96 courts have jurisdiction of all laws

Can you give exclusive jurisdiction to a federal court for federal laws? - No - though it appears to be justified in the Constitution by s101 - express objective of the s96 test is to preserve the unitary court structure

Court Analysis: Majority looks at this in two parts:  [Note: Dissent (McLachlin)]

1. Since youth court is not a superior court, must apply test

· perfunctory application of RT test

· Contempt was an original power of s.96 courts
· Contempt is a judicial function

· Contempt is an ancillary function to it’s primary function [to try youths]( OK to give powers to youth court. 

· This shows how malleable the RT test has become

One could have argued that the function of the youth court is to try youths for offences, so this is not like a Labour board (that do other things besides adjudicative functions); a youth court is only judicial. How is this a different non-judicial function? 

The court’s argument is hard to swallow; the test can be manipulated easily. 

A better argument could have been: 

· It is a federal law that confers the power to youth courts (like McEvoy); a lot of commentators argue that federal delegation of powers is fine and is not subject to the RT test, only provincial delegation/laws of powers; 

· RT test only applies when you transfer power from a court to a tribunal, not when powers are transferred b/w 2 levels of courts.

2. Even if pass RT test, nevertheless…

· Contempt is a special power and while RT allows you to give that power to youth courts as well as superior courts, the power cannot be given exclusively (ie. the power must remain in both courts). 

· RT tells you when you can give a power to another court/tribunal, but not whether you are even allowed to give exclusive power if it is a core function of the court. 

· What is a core function of the court? Contempt….yes, but what else…... No one knows.

Primary function:  to try youth for criminal offences;  to try “youth” does not conflict w/s96.  We can argue that youth court is different from labour boards, where the adjudicative part is integrated w/many other things, while adjudications are the central factor in youth court. 

Even if they pass the residential test, contempt is a very special power; power cannot be taken away from superior courts.  The charge must be done in youth court, not in superior court, so Lamer says the test says when you can give the power to an agency; but the test doesn’t say when something can be taken away.  Contempt = core function (we don’t know what else would be a core function).  

Test applies regardless of to whom the power is transferred (ie lower court or to administrative tribunal), but the test is also very malleable.  Also, charter argument:  people have a right to a fair and impartial tribunal (w/security of tenure) but an administrative agency may not have this…but they are faster and more efficient.  S11d, underlying principles in reference re remuneration of judges.  

SUMMARY

· ss. 96-100 place some limitations on delegation of powers by courts. 

· RT test applies whether it is to a [non-superior] court or a tribunal, or whether the delegation of power is made by provincial or federal legislation. 

· RT test is subject to manipulation, and results depend on policy decisions (of courts).

· judgments reflect different views of purposes of ss. 96-100

· some: preserve federal gov’t power to appoint judges

· some: rights of citizens and have right to trial before an independent tribunal 

· Main Question: is a balance struck, b/w principles of maintaining an impartial decision maker and b/w allowing flexibility that administrative agencies need?

· Note: while ss. 96-100 can be looked at as protecting citizen’s rights, it is not the only constitutional protection of that interest (also s. 11(d) Charter, unwritten principles in Judges case)) ( they work together to protect independence and impartiality of judiciary

Valente v The Queen (4-054)

Impartial is about the mind of the judge, independent is about the relationship of the court with the other branches of government i.e. to the executive branch of government – 4-058



( What else in addition to security of tenure is req. for judicial independence?


( Protections for non-s.99 courts.

facts:

Crown dissatisfied with dangerous driving sentence given to Valente and appeals on basis of s.83 HighwayTraffic Act.  Valente argues unconstitutionality in that provincial court (criminal div.) is not an independent tribunal under s.22(d) of the Charter ( PCA gives too much discretion to exec., especially the power given to the A-G to make decisions which affect judges’ private interests i.e. financial compenstion, salaries and pensions, duration of appointments., special leave (Public Serv. Act 1980, Public Service Superannuaction Act 1980)

issue:
Is provincial court an independent tribunal with sufficient guarantees for independent judiary?

held:
Allows appeal.  Prov. ct. is an independent tribunal.

reasoning:

Everyone has right to independent (judge’s subjective state of mind) and impartial (institutional relationship of judge) judiciary.  

What is an independent tribunal?
1. objective guarantees of independence (no backlash)

2.  institutional/structural independence (free from all external sources e.g. corporate int., policy power and senior judicial power)

3.  perceptual independence (others have confidence in judiciary)

What is necessary to guarantee independence?

1. Security of Tenure

a.  Grounds for removal limited clearly to cause related to ability to function in judicial capacity

b.  an independent review that gives judge chance to be heard

c.  response:  B.C. Prov. Ct. Act meets these:  s.10 , 14 & 17 ( re good behavior and fitness also 
 
    exec. bound by results of tribunal, no real discretion.

2.  Financial Security

a.  salary and pension would be fixed by law, not subject to arbit. interference by exec.

b.  criticism:  some benefits det. by regular civil serivce, legislature not involved in fixing salaries, 
 
     salaries not paid out of consolidated rvenue fund of province, each yr. diff not fixed.

c.  response:  SCC rejects arguments.  Regulations published, legal instruments though not statute, 
 
    no practical way exec. can interfere w/ judicial salary.

3.  Institutional / Administrative Independence

Jud. should control organizational/admin. Infrastructure which has traditionally meant control over 

(a) assignm’t of judges to sit on cases 
(b) sitting times 
(c) court lists (order)

critic:  Also should have control over (a) budgeting (b) hiring (c) det. priorities for expenditure

response: SCC rejects these.  Traditional ones sufficient, directly bear on jud. fcn.  

Le Dain talks about judicial independence as an evolving principle - the minimum level of independence can change over time. In particular, on p.166 he talks about the Charter as propelling debate on judicial independence. The Charter has given the courts more power and responsibilities and has focused attention on the need for independence. What was sufficient in the past to guarantee independence may not be in the future - also talks about traditions and how they are a dubious means of guaranteeing independence.

Judge refines to take an appeal b/c wants the same protection of s.96 courts for inferior courts. Argues that the Provincial Court Act gives too much discretion to the executive branch and renders the inferior courts partial and dependent contrary to s.11 of Charter.

e.g. A.G. decides whether the judges should continue to sit on bench - must sit on bench for 10 yrs before can collect pension thus, possible threat/fear that if judges don't act as A.G. wants then, A.G. will dismiss them.   Also salaries are determined by executive branch w/o scrutiny of the legislative branch. Executive can make ergs to inspect judges books and destroy them. Judges are referred to as civil servants and given same sick leave treatment.   A.G. can make judge get medical or take leave of absence. To remove judge does not require a vote in legislature as with supreme court judges. Also concerned with administrative independence - control over scheduling cases and rooms.

Held: the court is not rendered partial or dependent and still meet s.11(d) Charter. It is enough that some members are independent so that the independence of the 'whole' is not affected. Relies on tradition of executive self-restraint (not to arbitrarily decrease salaries or dismiss). Not rendered civil servants by virtue of being treated similarly in financial benefits. Although admin of courts is important and courts don't have complete control this does not affect judicial independence.

Valente tried to argue that s.96-100 should apply to inferior courts but failed

Judges could be reappointed after retirement on an at-pleasure basis.  This goes against independence because the government could remove judges at any time.

Conclusions:

· it isn’t good enough to have a practice of independence – there must be a statutory guarantee for the perception of independence
· not every judge in Canada need have the same formula for independence, but there are baseline standards

· while the courts are interested in the public perception of independence, they don’t all have the same guarantees.

· In Valente, the courts took a strong line on security of tenure.

· One flaw in security of tenure:  if you accept a term of years with the possibility of reappointment, there is a possibility of governmental influence during the period between appointments.

1. Security of renumeration

Valente didn’t say much about this, except that it doesn’t really matter whether the salary is fixed by the Cabinet or by the executive.  The formula in s. 96 need not be followed slavishly (see the PEI Reference).

2. Administrative independence

In Valente, this means a degree of administrative control: the government can’t control which judges sit on which cases, when they sit, etc.  This is elaborated in the PEI Reference.

Reference Re Remuneration (4-073)
Michael Notes:
Reasons for having judicial independence is because it serves societal goals 4-074:

· Maintenance of public confidence in justice system

· Maintenance of rule of law

· All public power must find its ultimate source in a legal rule
Principle of federalism requires independent arbiter to settle disputes between fed and prov gov’s ( independence of judiciary is a federal principle requirement. 4-080

Also need JI for adjudication of charter, because those are rights against the state.
Refers to NB broadcasting case which refers to unwritten rules, says that since evolved from UK const, which is entirely unwritten, we will have some unwritten ideas, but that legal certainty requires “supremacy of definitive written constitution” and that important to articulate what unwritten norms are ( preamble.
“preamble invites the use of… principles to fill gaps in the express terms”

Principle of federalism requires independent arbiter to settle disputes between fed and prov gov’s ( independence of judiciary is a federal principle requirement. 4-080
Also need JI for adjudication of charter, because those are rights against the state.
Notes from CAN’s
· Note this is really a combination of cases, including: Reference re Remuneration of Judges of the Prov Court of PEI; Reference re Independence and Impartiality of Judges of the Prov Court of PEI; R. v. Campbell; R. v. Ekmecic; R. v. Wickman; and Manitoba Provincial Judges Assn. v. Manitoba Minister of Justice.

· These cases raise the common issue of whether legislation/regulations that reduced the salaries of provincial court judges violated the right in s. 11(d) of the Charter for an accused to get a “fair and public hearing before an independent and impartial tribunal”.  

· The Alberta case also raised the issue of whether the disciplinary process, grounds for removal of provincial court judges, and the AG’s power to designate the judges’ place of residence and the court’s sitting days violated s. 11(d)

· The statute at issue in Manitoba case established a reduced work week for court staff, which effectively shut down the court houses on certain days.  There was also a question of whether the gov’t had exerted improper pressure on the judges to not raise this constitutional challenge

· PEI case also raised issue of whether the location of the court’s offices in the same building as gov’t / Crown Attorney’s offices infringed administrative independence

· Lamer C.J. delivered judgment for everyone except La Forest

Lamer C.J. – 

· Single issue is whether, and how the guarantee of judicial independence in s.11(d) of Charter restricts the manner in which provincial gov’ts / legislatures can reduce the salaries of judges

· Task of court is to explain the proper constitutional relationship between judges / executives

· Purpose of the guarantee of financial security for judges (found in s.11(d) of Charter and in preamble, and s.100 of CA 1867) isn’t to benefit judges, but it’s an aspect of judicial independence, which is important to achieve broader social goals; including public confidence in the impartiality of the system, and maintenance of the rule of law in that the exercise of all public power must have a legal source.

· Judicial independence is an unwritten constitutional principle, in the sense that it’s exterior to the actual CA’s (though it’s recognized by the preamble to the CA 1867)

· SCC accepts that the constitution embraces unwritten norms, though there’s a preference for the written documents (b/c of need for legal certainty and legitimacy of constitutional judicial review)

· Preambles can help construe the express provisions of the CA, and provide organizing principles to fill in the gaps in the constitutional scheme

· The organizing principles of the CA 1867 as expressed in the preamble include: the division of powers, the legal system will be similar to UK.  

· Examples of where some of the fundamental rules of constitutional law were applied even though they weren’t found in the express terms of the CA 1867 include: obligation of courts of 1 province to recognize judgments from other provinces, doctrine of paramountcy, application of rule of law in Ref. re: Manitoba Language Rights, principle of democratically elected legislative bodies and existence of legislative privileges.

· The CA 1867 preamble’s recognition of the democratic nature of governance has been used by courts to fashion an implied bill of rights, absent any express indication to this effect in the express terms of the CA; this has been done out of a recognition that political institutions are fundamental to the basic structure of the Constitution, and so gov’t can’t undermine the mechanisms of political accountability which give those institutions definition, direction, and legitimacy

· The same approach applies to the protection of judicial independence

· Historical origins of protection of judicial independence found in the Act of Settlement of 1701 which was the historical ‘inspiration’ for the judicature provisions of the CA 1867.

· The express provisions of the Constitution should be understood as elaborations of the underlying, unwritten, and organizing principles found in the preamble of the CA 1867

· S.11(d) far from indicating that judicial independence is constitutionally enshrined for provincial courts only when they exercise jurisdiction over offences, is proof of the existence of a general principle of judicial independence that applies to all courts no matter what kind of cases they hear

· The jurisdiction of the provinces over “courts” under CA 1867 contains within it an implied limitation that the independence of those courts can’t be undermined

· So basically, judicial independence is an unwritten norm, recognized and affirmed by the preamble to the CA 1867; however parties in these cases framed their arguments around s.11(d) so the appeals will be resolved by reference to that provision

S. 11(d) of the Charter

· Important case is Valente, where SCC laid down interpretive framework for s.11(d)’s guarantee of judicial independence and impartiality

· Impartiality: a state of mind or attitude of the tribunal in relation to the issues and the parties in a particular case; absence of bias, actual or perceived.

· Independence: focuses on the status of the court; defined in terms of the relationship of the court/tribunal to others, particularly the executive branch of gov’t and other bodies that can exercise pressure on the judiciary through power conferred on them by the state.

· Independence premised on the existence of a set of objective conditions / guarantees, whose absence would lead to a finding that the court wasn’t independent

· Part of the test of independence is that the court has to be reasonably perceived as independent (‘justice must not only be done, but there has to be public confidence in the system’)

· The objective guarantees are those necessary to ensure a reasonable perception of independence

· 3 core characteristics of judicial independence include: 

1) Security of Tenure (can only be removed for cause related to the capacity to perform judicial functions, and after a judicial inquiry where judge given full opportunity to be heard).  Not an issue by the time the case reaches the SCC.  

2) Financial Security (the right to salary of judge established at law, and Executive can’t interfere w/that right in a manner which could affect the independence of the judge).  Gov’t can reduce judge’s salaries, but can only do so though impartial commission, and might have to justify decision in court (which is a dilemma b/c every judge would have a personal interest in that case).  Note it’s a bit of a stretch to imply an ‘independent compensation commission’ into s.11(d)!  Gov’t can’t go below a basic minimum, and there can’t be salary negotiations (though fudge it a bit b/c CJ’s can discuss needs of the system, etc.). WRT negotiations, it’s a question of perception (i.e. we’ll give you an extra 1% if you go easy on us in court in this way…).  

3) Administrative Independence (control over the administrative decisions that bear directly / immediately on the exercise of the judicial function; i.e. assignment of judges, allocation of court rooms, direction of admin staff, etc.).  How do BC courthouse closures fit in with this…Black says good question…basically this case saying gov’t can’t close courthouses on Fridays, but they can close them completely...and really, should judges be able to decide when/where courthouses will be?  The BC decision might be subject to challenge, but there has to be some compromise…] 

· Did the court strike the right balance on Financial Security?  WRT across the board salary reductions, would it really affect perception of independence if judges subject to same salary cuts as all the other civil servants?  Black thinks this might be going a bit far.  

· These core characteristics should be contrasted with the 2 dimensions of judicial independence: 

1. The individual independence of the judge 

2. The institutional / collective independence of the court as an institutional entity

· You have to have independence in both dimensions to have a truly independent tribunal

· Note that court distinguishes impartiality and independence…they are quite different

· Why we need Judicial Independence: 

· Necessary for public confidence in system (don’t want judges perceived as gov’t lackies)

· Often the gov’t is involved in cases before the courts (i.e. being sued by citizens, suing citizens themselves, suits between the fed/prov gov’ts, or references ( judges can’t favour sides, and often have to act as umpires between levels of gov’t

· Judges have to uphold the Rule of law: executive branch of gov’t always has to act w/in its legislative powers; if judges are just a branch of executive gov’t, the more likely gov’t is to say that everything judges do is w/in power of gov’t.  Also, if you’re going to follow precedent, you want to be sure the cases are decided for the right reasons.

· Underlying reason is that there is a need for separation of powers between gov’t and judges

· In US, the separation of powers is more distinct; i.e. can’t put ‘references’ to the courts, judges can’t head up commissions, etc. ( separation of powers hasn’t been as emphasized in Canada

Institutional Independence

· There are other sources of judicial independence which are constitutional in nature that were described in Beauregard
· Federalism requires an impartial arbiter to settle jurisdictional disputes between the fed/prov levels of gov’t

· Independence also required in adjudication of the Charter, which protects rights against the state

· Beauregard also identified preamble and judicature provisions of the CA 1867 as sources; all of these taken together make it clear that institutional independence of the judiciary is definitional to the Cdn understanding of constitutionalism

· Independence of judiciary also reflect deeper commitment to the separation of powers between the legislative, executive, and judicial branches of gov’t. Important to prevent abuse of executive power and legislative intrusions.

· While provincial courts are creatures of statute, and their existence isn’t required by the Constitution, they do still play a critical role in enforcing the provisions of the Constitution, and so they must be granted some institutional independence

Collective or Institutional Financial Security

· Financial security for the courts as an institution has 3 components that all flow from the constitutional imperative that the relationship between the judiciary and gov’t be depoliticized

1. As a general constitutional principle, the salaries of prov court judges can be reduced, increased, or frozen as an overall economic measure which affects the salaries of all or some persons who are remunerated from public funds, OR as part of a measure which is directed at prov court judges as a class.  However any changes to judge’s salaries has to be determined by through special process (i.e. by a commission of sorts) that’s independent, effective, and objective, to avoid the possibility / appearance of political interference through economic manipulation.  Gov’t wouldn’t have to follow the commission’s recommendations, but would have to justify why it didn’t.  

2. Under no circumstances is it permissible for the judiciary (collectively and as individuals) to engage in pay negotiations w/gov’t.  This would be totally contrary to concept of judicial independence.

3. Any reductions to judicial salaries can’t take them below a minimum level which is required for the office of a judge.  Public confidence depends upon judges not being paid so little they appear to be susceptible to political economic pressures.

The Link Between Institutional Financial Security and Separation of Powers

· The components of institutional financial security inhere the fundamental Constitutional principle of the separation of powers

· Part of separation of powers notion is that the 3 branches should only interact in particular ways

· For example, in a system of responsible gov’t, once legislatures have made political decisions and created laws, it’s the constitutional duty of the executive to implement those choices (hierarchical interaction)

· The relationship between the judiciary and the other 2 branches has to be depoliticized; they can’t exert political pressure on each other ( this is largely governed by convention
· Judicial salary decisions are inherently political.  However judges aren’t civil servants (who are members of the Executive gov’t)…judges are on their own, and have constitutional protection for their financial security.

Application of Legal Principles

· Salary reduction by the PEI statute was unconstitutional b/c it was made by the legislature w/out recourse to an independent, objective, and effective process for determining judicial remuneration.  

· It violated s.11(d) and can’t be saved by s.1

· Note that if there had been an independent commission, the gov’t could have decided to not follow their recommendations.  

· Benefits that are conferred at discretion of gov’t (i.e. sabbatical leaves) DON’T undermine judicial independence

· Locating the courts in the same building as gov’t offices doesn’t infringe judicial independence either b/c the offices are still physically separate

· Also not a violation for judges to not administer their own budget; not w/in scope of administrative independence b/c it doesn’t bear directly and immediately on the exercise of the judicial function

· Not a violation for gov’t to decide place of residence for judges; helped by fact that a sitting judge whose told to move can say no.
· In Manitoba, judicial independence infringed by the salary reduction w/out consideration of the independent process they already had set up, and the salary negotiations that took place w/the judges.

· In Manitoba, the administrative independence of judiciary was infringed by the gov’t closing the courts on certain days…control over sittings of the court falls w/in the administrative independence of the judiciary.

Summary of Judgement

1. Gov’ts can reduce / increase / freeze salaries of prov court judges.

2. Provinces under a constitutional obligation to establish bodies that are independent, effective, and objective, which have to review any proposed changes in judicial remuneration, otherwise the change is unconstitutional.

3. To ensure judicial salaries don’t fall too low b/c of gov’t inaction (i.e. “we just won’t review wages anymore”…while inflation rises), the commission must report on adequacy of judicial wages every few years.

4. The recommendations of the commission are non-binding, but gov’t would have to justify it’s decision to not follow the recommendations.

5. Judges can’t negotiate for their salaries, but they can express concerns.  

La Forest – (dissenting in part)

· Disagreed that s.11(d) required provinces to establish compensation commissions

· Disagreed with analysis of preamble of CA 1867 b/c this wasn’t argued by the parties

· Power of legislature shouldn’t be limited without express Constitutional authority

· Thinks that the preamble of the CA 1867 can’t be used to justify implicit protection for judicial independence

· Any further protection for judicial independence (outside s.11(d) and ss. 96-100 CA 1867) has to be through usual mechanisms of constitutional interpretation, not recourse to the preamble

Black says this was based on s.11(d), but unwritten principles still played a role. Principle came from the preamble in the Constitution, which said our constitution similar in principle to UK, which included Act of Settlement 1701, which gave security of tenure to judges…could only be removed on address of both houses of Parliament (similar to provisions in our Constitution).  

There is no written constitution in England, it’s all unwritten principles, and here the preamble is used as a bridge

ALTERNATIVE SUMMARY:

· Judges argue that their wages should either never be reduced or at the least that it be done in a “special way” with independent commissions outside government to ensure there is no economic manipulation of the judiciary.

· Government argues that they should not be immune to the same economic pressures that all other civil servants face

o
Note: These bodies already existed in many jurisdictions

o
These “commissions” often sided with the Judges and the Legislatures then simply didn’t follow their recommendations

o
Judges were getting extremely irate at the Governments lack of sympathy

· The situation  was at a complete deadlock when this reference went forward, task of court was to explain the proper relationship b/w provincial court judges and provincial executives.
Issues:


· Whether legislation or regulations that reduced the salaries of civil servants (provincial court judges) violated the right in section 11(d) of the Canadian Charter of Rights and Freedoms of persons charged w/ an offence to a “fair and public hearing before an independent and impartial tribunal?”


· In Alberta, raised the issue whether the power of the AG to designate the judge’s place of residence and the court’s sitting days violated section 11(d)?

· In Manitoba, the statute in issue established a public sector reduced work week which effectively shut down courts on certain days.  The question arises as to whether the government exerted improper pressure on the judges not to raise this constitutional challenge?

· Also raised in the PEI case, whether the location of the Provincial Court’s offices in the same building as government departments, including the Crown Attorneys’ offices, infringed administrative independence?

· Whether it’s constitutional for members of judiciary to negotiate salary w/ government?

Held:
For the Provincial Judges 


Lamer on behalf of the court says:

· Salary reduction imposed by s. 3(3) of the Provincial Court Act was unconstitutional since it was made by the legislature w/o recourse to an independent, objective and effective process for determining judicial remuneration (no such body exists in PEI)

· Location of Provincial Court offices in the same building as certain executive departments doesn’t infringe the administrative independence of the Provincial Court b/c, despite the proximity, the court’s offices are separate and apart from the other offices in the building.

· The fact that Provincial Court judges don’t administer their own budget doesn’t undermine the administrative independence of the judiciary

· In Alberta, S.13(1)(a) of Provincial Court Judges Act, which confers the power to designate place of residence of judge and S.13(1)(b) to designate the day(s) on which Court shall hold sittings…are unconstitutional b/c they confer powers on AG which infringe administrative independence of Provincial Court

· Manitoba government violated judicial independence of the Provincial Court by attempting to engage in salary negotiations with the Provincial Judges Assc.

· Manitoba government infringed administrative independence of the Provincial Court by closing it on a number of days.

Discussion:
· Valente – unanimous judgment which covered the interpretive framework for s.11(d)’s guarantee of judicial independence and impartiality

· 3 core characteristics/requirements of judicial independence:  

· security of tenure- 

· financial security- (see principles below)

· administrative independence- eg. Offices in same bldg.  

· Lamer states a number of principles

1) Governments can reduce, increase or freeze salaries of provincial court judges

2) Provinces are under constitutional obligation to establish bodies which are independent, effective and objective to review proposed reductions or increases or freeze to judicial remuneration

3) To protect judicial salary, government must convene if a fixed period of time has elapsed in order to consider the adequacy of judges’ salaries in light of cost of living and other relevant factors.  There is a minimum/floor salary.

4) The recommendations of the independent body are non-binding.  However, if legislature chooses to depart from them, it must justify its decision according to a simple standard of rationality

5) Under no circumstances is it permissible for the judiciary to engage in negotiations over remuneration w/ the executive or representatives of the legislature.

Reasoning of the court is


Judicial Independence is important and is infringed upon if the public confidence is eroded by perceptions of government economic influence on the judiciary


Judicial Independence is necessary to maintain the rule of law so that judges will act in the best interests of the Law not the Government

Constitutional basis for Judicial Independence

o
Sec. 11 (d) of the Charter refers to an “..Independent and impartial tribunal”

o
Sec 96-100 of the Constitution sets out powers to appoint, qualifications etc.

o
Sec. 99 (1) guarantees the security of tenor of judges by a vote of Parliament/Senate and NOT the cabinet

o
Section 99 goes on to state that the Judge must exercise “bad behavior” 

o
Section 100 states that remuneration must be voted on by Parliament

· S.11(d) – “everyone charged w/ an offence…” – what about small claims or family court, etc?  Is there no charter protection for judges dealing in areas other than criminal?  Safeguards?  Lamer gets around this reasoning by referring to the unwritten principles in constitution, which imply that all judges, regardless of the type of cases they hear should be protected?  

· Did the court read too far into S.11(d)?  

· Distinguish independence and impartiality:

· Independence – others can’t tell judges what to do (eg. Independence from other branches of government) Consider:

· Separation of powers b/w legislative, executive, and judicial branch as intended by the Act of Settlement is considered a fundamental principle.  Why?

· Rule of law:  we should be governed by rules of law, not people.  If judges are not independent, may not apply rules of law impartially.  Also, judges determine whether decisions by government officials are “authorized” by statute as the rule states. If they are not independent from the government, may not be impartial in such decisions.

· Administrative decisions (by govt agencies) may go through appeal or judicial review.  They are both similar but “technically” different.

· Courts are the arbitrators of the Charter, therefore, must be independent of the government in regards to such claims against it.  Court should be free to rule that there has been a violation of the charter.

· US has more airtight separate of powers than Canada.  However, US has elected judges, therefore, not as independent.  

· Should courts have a higher degree of independence?  

· Possibly, b/c their decisions will serve as precedent for future cases

· Impartiality – judges should have an open mind and not be predisposed by prior experience 

· Unwritten constitution:  there’s a right to judicial independence (apart from s.11d) applicable to all courts, 

· How far can courts read into constitution?  (extreme views held by Lamer who suggests looking at values underlying the constitution as well as written rules….and Skuleah who would argue strictly for what is stated in the constitution, otherwise amend it)

· Robin would argue to look at underlying values and interpret the words from them, rather than looking at values as being as much a part of constitution as the written rules and applied in the same manner.

· Is there any reason to argue why courts should receive higher independence than other tribunals/commissions? Yes, b/c: 

1) The courts are making binding law

2) Criminal matters are of higher severity than matters of other tribunals ( a greater degree of independence is required

3) Separation of powers has been considered a fundamental part of system – Lamer relies on this argument in his discussion of the unwritten principles of legal system 

4) Rule of law; we should be governed by laws, not people; if judges are not independent from gov’t, they will not be impartial. Another rule of law argument is that every decision made must be justified by a rule of law, and it is the judges that maintain the gov’t does this; so if the judges are not independent, the rule of law may be jeopardized

5) Federal and provincial disputes; separation of powers

6) Maintenance of public confidence in impartiality of the judiciary, which is essential to the effectiveness of the court system

7) Courts are arbiters of Constitution and Charter ( need independence re: rights of individuals against the gov’t

· Note: Historically, neither the USA nor the Canadian system follows through completely; in USA – separation of powers is strict, and courts can only apply law; judges cannot act outside judicial role – BUT – they have elected judges ( the idea of impartiality and independence is jeopardized.

What are the Requirements of Independence?

3 general principles (para. 115):

1) Security of Tenure

· No problem in this case; superior court judges have security of tenure to age 70 (?), under Provincial Court Act

· Question re: supernumary judges

2) Financial Security

· Constitutional req’t: salary reduction must be reviewed by an independent commission. Although commission’s recommendations are not binding, if the gov’t does not follow the recommendations, they must justify it on a standard of rationality

· No salary negotiations allowed b/w judges and gov’t; must be done by Commission

· Salaries cannot go below a basic minimum, and it must be reviewed every 3-5 yrs

· Question arises whether the court read too much into s. 11(d)? It’s framed w/in needs of the system, but ‘coincidentally’ benefits the judges themselves

3) Administrative Independence

· SCC stated judges must have a strong degree of control over how courts operate

· Compromise: court house not required to be in separate buildings as long as it was clear that the two bodies were separate and a significant degree of administrative independence existed

SCC stated there is an unwritten right to judicial independence, as per the fact that our constitution is similar in principle to that of Britain.

s. 11(d) is merely elaboration of principle of judicial independence; courts look at the values reflected in those words and interpret them broadly. ie. Act of Settlement guaranteed financial security for higher judges in England (not for regular judges) - Lamer broadens this principle in his interpretation of 11(d), but this may be problematic

Gratton V Canada (4-089)

facts:
I.
CJ  Ont submits report to Cdn.Jud. Council that they believed P. to be “incapacitated” or disabled from the due execution of the office of judge by reason of age or infirmity within the meaning of S.65( 1a) of the Judges Act.

2.
Judicial Conduct committee establishes panel to consider this allegation which finds that Gratton may have become incapacitated or disabled from the due execution of the office of judge pursuant to S. 65(2) - allows the committee to recommend to the minister that the J. be removed for various reasons i.e. (here) of (a) infirmity and (c) having failed in the due execution of the office.

3.
An inquiry committee was set up to determine the above,

4.
Gratton challenges the constitutional validity of the proceedings on the following grounds:

- s.99 of Constitution Act provides bare outline of removal process with “good behaviour” clause.

- s.63-65 of Judges Act estab. process for dealing w/complaints against superior court judges and potentially disciplining or removing them.  However no precise grounds for removal set out.

- Judges Act creates Judicial Council can rec. removal if believes that a judge has become incapacitated or disabled from holding office.  S.65(2) on grounds (a) age or infirmity (b) misconduct (c) failed in due execution of office (d) placed in position incompat. w/execution of office.


- Judges Act expands grounds for removal beyond s.99 of Constitution Act 

issue:
1.  Whether inquiry is consitutional?  Can only parl. remove a judge by joint resolution?


2.  Does s.99 allow removal only for breach  i.e. age or infirmity is NOT a breach of “good behaviour” 

held:
No other reason can be used to remove a Judge under s.99. but breach of good behaviour 
Non-behaviour due to permanent disability is breach of good behaviour as well (objective test)


Judges Act is not removing Parl. control over the ultimate decision.  It is not unconstitutional.

ratio:
Importance of Security of Tenure

1.  to retain public confidence ( impartiality


2.  not to serve personal interests of judges, but to serve public interest


3.  not an absolute principle, has limits


4.  in Canada judges need more rigorous security, since they play role in restraining other branches of gov’t

Accountabilitv
$ The legal acumen of judges can be evaluated by higher courts, but how should judging skills be reviewed? To whom should judges be held accountable without infringing judicial independence?

$ The Provincial Court Act does provide for the A.G. to order a public inquiry into the fitness of a judge

- provincial court judges.

$ s 99 of the Constitution Act 1867 does not apply to provincial court judges - it could be argued that the grounds for removal laid out in the S. 17 of the Provincial Court Act are too broad and infringe judicial independence. [Note in Valente, LA Dain said prov. court judges didn’t get ss. 96, 99 and 100 protection in all respects as it was not necessary for judicial independence - he said there were many ways of ensuring judicial independence]

$ There could also be a separation of powers problem with the Act - under s.15 the tribunal may be composed of the judicial council which contains up to five members appointed by cabinet. - the constitutionality of the procedure laid out in the Provincial Court Act is suspect.

Good Behavior

- permanent disability if proven could give rise to a breach of good behavior if it amounts to "non-behavior' in relation to S. 99(1).

- this is important for continued public confidence in the administration of justice.

- should be based on clear med. evidence before both houses make a move on the matter. - interpretation of good behavior and that non-behavior is something contrary to that is consistent with the Judges Act, S. 69(1) wherein council may recommend the removal of a judge for any of the reasons as outlined in S. 69(2)(a-d)

By requiring infirmity to be permanent, the SCC is ensuring not to open floodgates on the issue of non-behavior.

If this interpretation had not been made judges would be on bench until the voluntarily decided to leave (absent bad behaviour)

Arguments Against Validity of legislation
( decreases impartiality, allows public scrutiny into private life that could otherwise be avoided

( unconstitutional because applies to superior courts and not inferior courts - inferior courts should have the same protection as the superior courts

( s.17 scope is too broad and doesn't conform to s.99

( s.19 gives only a limited procedural protection (one appeal and then your out)

( argue that the application of s.99 is a convention - to argue this must show that all parties thought there was a convention and must abide by it.

Moreau Berube v New Brunswick Judicial Council (4-100)
F
Panel of 3 council judges recommended removal of J after statements she made in court in a sentence hearing – panel says statements create a reasonable apprehension of bias and loss of public trust … she was reinstated by the full council and the panel appealed. 

During sentencing she says (orally w/o prep’d notes) … highlights  - you welfare people, you steal from us every chance they get … pitiful sight … Acadians are mostly a bunch of criminals (more dishonest than honest people live there) … I’m surrounded by crooks … they don’t give a damn … all their $$ is spent on Coke … ¾ of my paycheck is taken away to support you people  … “they don’t care, they just party all day and all night, that’s what they do”

A day later, the J sorta apologizes … says she misspoke … “Sorry Acadians, I didn’t mean it.”

I
Is this so bad she should be removed?

H
Yes – Decision of panel is binding.

R
Tension between J accountability and J independence … need accountability for confidence in system 

… but don’t want it to inhibit or have a chilling effect on j’s … j’s s/d do/say as please and let appeal courts reverse if need be … but some accountability is required for some cases, just needs to be imposed carefully.


Role of the Council – investigate, reprimand, and potentially remove j’s where conduct threatens 


judicial integrity … while respecting j independence and freedom from external pressure and 
influence of any kind … a delicate and constant balance is necessary.


Most complaints can be dealt with on appeal of the specific hearing … beyond this j’s should not 


have to rule in fear that they may have to answer for their chosen words or ideas they express .. 


never expected to testify as to why they decided as they did or used the words that they did.


Question is whether comments made in this case evidenced bias or created an apprehension of bias 


such that she could no longer expect to enjoy the public trust in fair/independent judiciary
Commentary and apology are part of public record … an OBJECTIVE TEST is used to ascertain 
the degree of reasonable apprehension that might exist in an ordinary reasonable person 
Bell Canada v Canadian Telephone Employees association (4-106)

2003 case – No Can available
Canadian Union of Public Employees v Ontario Minister of Labour (4-119)
2003 case – No Can available
Minister of Justice v Borowski (5-003)

Ways To Get Standing

1. taxpayers can always challenge spending at municipal level

2. ordinarily, one cannot bring action in public nuisance unless indiv specifically affected

3. at courts’ discretion

Notice
Notice is the main method by which real litigants in a constitutional reference are gained.  Notice is required by statute, and the Attorneys General of the provinces and Canada must be given notice when a constitutional challenge is being made in each case.

Issue of STANDING on Q of whether human rights declared in the Bill of Rights protects the feotus.

Granted standing; was not directly affected but had genuine interest (easy to est'b) and there was no other reasonable methods to challenge the provision.

To attain standing 1) the issue must be valid, 2) the person must show he is directly affected or that he has a genuine interest as a citizen in the validity of the leg3)there is no other reasonable and effective manner to bring the issue before court.

Borowski was granted standing on the issue of hospital abortions.  He found them repugnant, but neither this nor the fact that he was a taxpayer was sufficient to allow him standing. However, he was granted standing because in the eyes of the majority, as expressed by Martland, the issue was that there were no other persons affected by the statute that could effectively bring litigation, the statute thereby being insulated from review.  Laskin, in dissent, stated that the obsession of an individual was not sufficient to grant him standing.

 “to establish status as a P in a suit seeking a declaration that legislation is invalid, if there is a serious issue as to its invalidity, a person need only to show that he is affected by it directly or that he has a genuine interest as a citizen in the validity of the legislation and that there is no other reasonable and effective manner in which the issue may be brought before the Court”

- Thorson case (discussed in Borowski)


-Thorson was taxpayer who objected to Official Languages Act

- Act was directory statute - did not regulate people


- Thorson applied for standing to challenge Act


- granted because:

1. constitution issues always justiciable issues

2. legislation directory so no one can ever challenge w/o permission

3. citizens have right to ensure govt enacting legislation w/in constitution - valid challenge

- McNeill case (discussed in Borowski): 


- McNeill wanted to see movie; N.S. had regulatory act that controlled theatre owners


- Likelihood of challenge unlikely, although could be done by theatre owners who were more affected because their business could suffer

- McNeill granted standing 

Conditions to be Granted Standing:

1. serious challenge to validity

not frivolous - some hope of winning

2. directly affected or genuine interest

- unclear if have to have done anything before to show genuine interest
- Borowski had demonstrated genuine interest by his actions

3. no other reasonable and effective manner in which this matter can be brought before the court


- what is the likelihood of another party breaching and challenging? mother unlikely to challenge, fetus could not, father challenge would be too late - therefore not likely

Q: Who is the best person to get standing?

look at the nature of the legislation:  is the legislation likely to be challenged in any other way? if no > grant standing
(a) exculpatory (exempts someone-moderate likelihood of standing)

(b) regulatory (controls activity; penalty for breach) -unlikely to grant standing with this legislation because likely someone would challenge if penalized
(c) directory (directives - no penalty; ex. Official Languages Act) most likely to be granted standing-only way to challenge is to grant standing

2 main grounds of challenge:


1. Charter rights


2. division of powers

- Borowski stage 2: allowed for genuine interest OR directly affected

- SCC more comfortable w/actual P w/concrete facts

Imperial Tobacco v AG Canada (5-010)

Canadian Cancer Society sought intervener status - refused 
Issue: Notion of interest in public or constitutional law

CRITERIA OF WHICH THE  INTERVENOR MUST SATISFY– Beyond the requirements for being granted standing (5-018):


1. a particular interest in the litigation


2. this interest may not be effectively litigated by the parties to the case


3. that the contribution will be necessary and useful for the court to resolve the case.
Elements of which the court must be satisfied before accepting intervention (5-018):
1. Proposed intervention will not waste judicial resources
2. That the issue will be contested in an adversarial manner.

3. Parties to the case will not suffer as a result of the intervention wrt length of the trial, balance of power

Discretionary power of court seeks to (Kinda similar to those above):

A. not waste of dissipate judicial resources

B. ensure adversarial debate btw principal parties to question in litigation

C. protect proper role of courts and their constitutional relationship w/other branches of gov’t (separation of powers)

- not mini-legislature

D. parties to case do not suffer any prejudice because of intervention

In this case, court not happy w/applicant


- felt self-righteous attitude


- Cdn Cancer Society points likely covered by others already intervening

The court also makes a distinction between an intervention for the purpose of supporting a law and an intervention for attacking legislation - the Attorney-General is at least prima facie the protector of the public interest

Extra requirement if intervening to assist the AG – Will the intervener add value when consider wealth of resources available to the AG

· It is a question of substantive law to define what constitutes ‘sufficient interest’
· Court does not want to waste judicial resources, does not wan to broaden the legal question before it, does not want to address question in a vacuum but wants to ensure adversarial debate, protect the proper role of the courts and their constitutional relationship with other branches of gov't, ensure that parties will not suffer any prejudice by virtue of the intervention (lengthened trial, balance of forces, costs); courts also want to retain independence of public opinion, political considerations and effects of popularity of decision and not become mini-legislatures themselves (separation of powers issue).

· Onside: can the Can Council of Churches get standing against immigration legislation? no b/c the immigrant could do it (reasonable alternative), associations can bank them if they want to help.    Crts would prefer refugees to challenge b/c can deal with fact pattern not a general one.  Refugee is a nominal defendant that can be slotted in.

Parliamentary Supremacy – Covered in 16/3/04 class – my class notes are a bit thin

- legal principle defines who makes rules

- describes ordinary process of making law


- majority in House of Commons and Senate


- royal assent

- bestow plenary jurisdiction on Parliament i.e. no restriction on the subject matter on which parliament can legislate
- English model:


- no subject beyond Parl’s jurisdiction


- Parl established own processes and rules


- no checks and balances


- Parl today can’t bind subsequent Parls



- cannot immunize subject matter from future legislation


- BUT: contradiction because if Parl supreme, then can bind future, then in Canada Parl not supreme

- in Canada, qualifications on Parl Supremacy:

1. not completely sovereign in subject matter


- divided legislative branch thus divided subject matter

2. judicial review - capable of declaring Parl exceeded jurisdiction

- generally, classical Parl supremacy prevails

Present State of Parliamentary Supremacy in Canada

- “manner and form” qualifications – can only legislate on subject matter if you follow the manner and form set out for changing that subject matter.
- set out in Trethowan and Bribery Commissioners cases

The Construction of statutes – Dreidger (6-001) – Only skimmed in class
- statutory interpretation not science

- rules and principles for statutory interpretation

- designed to work through Parl supremacy

Enactment and Commencement

- times of enactment and commencement are not necessarily the same: statute may be operative as of day of its enactment or, if it so provides, as of an earlier or later day

- unless otherwise stated, date of assent is date of commencement

- comes into force at the arrival of the day of commencement in each time zone

Duration
- where no time limit, deemed to continue in force until repealed

Effect of Repeal

- repeal of statute not affect any right, privilege, obligation or liability acquired or incurred under the enactment

Implied Repeal

- where 2 Acts inconsistent or repugnant, later will be read as having impliedly repealed the earlier


- overlapping is not sufficient; there must be inconsistency

- doctrine of implied repeal does not apply to conflicting provisions in same statute

- principle that special provisions prevail over general does apply w/in statute

Legislature cannot, according to our constitution, bind itself as to the form of subsequent legislation, and it is impossible for Parl to enact that in a subsequent statute dealing w/the same subject-matter there can be no implied repeal

Overlapping

- if repugnancy btw provisions w/in statute, they must be reconciled by: modifying grammatical and ordinary sense, reducing scope or ambit of general words, choosing btw alternative meanings, ignoring words or introducing words of reconciliation

Conclusiveness

- statute cannot be challenged on grounds that prescribed parliamentary procedure not followed in passing of bill upon which statute founded

- courts can strike down legislation on grounds that outside legislative competence of enacting jurisdiction

Legislation By Reference

- where provisions of one statute incorporated in another by reference and earlier statute afterwards repealed, provisions so incorporating continue in force so far as they form part of the second enactment

ALTERNATIVE SUMMARY OF DREIGER

Enactment and Commencement

- statute passed when it receives favorable vote of the House or Houses of Legislature

- Enactment:  when statute receives assent of L-G (provin.) and G-G (fed.) then it has been enacted

- Commencement:  when statute actually comes into force, binding on citizens

( if legis. silent re date of commencement, then it is the date of royal assent (i.e. same as enactment date)

( can be delayed for some period after enactm’t:  (a) to achieve political goals (b) to allow admin. machinery to be put into place (c) to ready citizens for its effects

Duration
( statute can be made effective retroactively (well at least in KVP Co. Ltd v McKie they passed a statute saying that a previous injunction restraining the company from polluting the river was invalid. 

( power left in Cabinet to proclaim certain legis. in force over certain time

( s.32(2) makes s. 15 equality rights provisions not in force until 3 yrs after Charter comes into effect

( where no time limit, statute in force ‘til repealed

Effect of Repeal

- at C/L, where statute repealed it is deemed never to have existed, except as to transactions past and closed

- above rule eroded by state.  Interpretation Act s. 36 provides for continuance of life of stat. for certain purposes

Canons of Construction

- used by judges in court to resolve ambiguous stats or inconsistencies bet/stats or bet/2 provisions bet/stats

- all the canons refer back to principle of parliamentary supremacy, presented as tools f/determ. intent of legislature

- Criticism:  they give a false sense of security:


(a) “more approp. to describe results than they are to bring them about” 


(b) maxims are presumptive only, can always be rebutted (by pointing out true intent of parl.)


(c) one can cite another canon of construction when rebutting a canon of construction


(d) the canons themselves are indeterminate and need to be interpreted


(e) definition of “absurdity” can be interp. narrowly (illogical) or broadly (unjust/unreasonable)

(i) Golden Rule of Statutory Interpretation:  presump. that legis. not intended to produce absurd results ( i.e. if one interp. leads to absurd conseq., the ct. should prefer anther interpretation

(ii)  Expressio Unius est exclusio alterius ( to express one thing is to exclude another;  i.e. if partic. thing not mentioned in stat., the presump. is that legis. delib. intended to exclude it 



eg.  
1.  City ppty is exempt from tax.



       
2.  No parks, bldgs or roads owned by city shall be subject to tax.



      
-- overlapping but not inconsistent, but what about parking lots?




-- apply expressio unius:  list of spec. items mentioned presumed to be exhaustive/exclus.

(iii) Principle of Implied Repeal ( where two statutes inconsistent, latter presumed to have implicitly repealed the former (idea of legislative intent) -- leges posteriores priores contrarias abrogant

(iv)  Special Provisions Prevail over General ( if stat. sets out general rule for larger class and specif. rule for subclass, the more specific provision should be read as an exception to the general -- generalia specialibus non deorgant
(v)  Abundance of Caution ( where two prov. Can stand together, parl. only listed specif. items in s.2 out of an abundance of caution, they did not intend to limit the generality of s. 1; describes seemingly unneccessary duplication -- abundans cautela non nocet

Rebutting Canons of Construction

( rebuttal possible where Parl. intent shown not to be presumed rule

( rebuttal by ref. to another presumed rule

( eg. implied repeal not absolute or nec. where 2 statutes can be interp. to be consistent

Notion of Legislative Intent

- Dreidger: to find the true intent of legis. an insane task:  a fiction to pretend we can actually determine this

- Finding evidence of legislative intent:


(a) statement of purpose in legislation itself (preamble etc.)


(b) transcripts of legislative debates “hansard”


(c) mischief evidence (LRC reports, interest grp reports etc.)


(d) legislative history


(e) context of whole statue

- Additional resources and limitations:


( parl. cannot address/anticipate all future ambiguities when they are drafting


( judges want to adhere to and attrib. decisions to “parl.supremacy”


( b/c indeterminacy of stat. lang. and parl. intent, judges draw on other indicators to guide interpret’n


( neither evid. nor rules of construc. will by themselves determine interp.

( *Philipps:  judges should be more open to diff. views of justice when normative interp. is req.  i.e. especially post-Charter; judges do not simply mechanically apply law to fact patterns, there is a creative, interpretive element


(f) common sense in a diverse and changing society


(g) communal norms about “fair play” and common sense


(h) logic, what is just

(i) impact of Charter -- made cts overcome inhibition re talking about ideals of justice, more power, forced judges to talk explicitly about community norms/values wh/are behind statute in order for Charter to have meaning

AG New South Wales v Trethowan (1932 PC) (6-014)
- NSW legislature - trying to abolish Upper House and s. 7A of Constitution

- Bill #1: abolishes statute 7A – which required a referendum to modify the constitution
- Bill #2: abolishes Upper House 
s. 7A said that to repeal or amend provisions of Constitution could not be presented for Royal Assent until approved by electors

However the bill’s 1 and 2 above were voted on and passed by simple majority but had not yet received royal assent when this action started.
- Plaintiff members of Upper House seeking relief of putting in referendum to electorate

- want injunction to prohibit Bill from proceeding to royal assent

- rule at this time: courts no right to interfere w/Parl procedure, but any modification of the constitution must be in compliance with procedures set out in the constitution i.e. right procedures must be followed to remove Upper House and repeal 7A

- Colonial Laws Validity Act

- applicable in Canada and Australia

s. 5 ... provided that such laws shall have been passed in such manner and form as may from time to time be required by any Act of Parl, letters patent, Order In Council, or colonial law, for the time being in force in the said colony.

- Privy Counsel says s. 7A is a manner and form requirement for how the constitution can be changed:


- can change constitution provided that met procedure imposed on yourself (set out in 7A)


- if want to change procedure, must comply w/procedure


- therefore, Bills invalid even if received royal assent because do not comply w/procedure

- thus while parliament can’t prevent future legislatures from legislating wrt a certain subject matter, it can impose procedural requirements for how certain subject matter can be legislated on – in this case the ability to remove the legislative council.
Note that they got around the can’t look behind legis procedure argument by saying that did not have royal assent and therefore was not really legislation yet.

This was just really delay tactics by the members of the legislative council who were going to loose their jobs – if go to referendum, public will vote to get rid of legislative council because it sucks money.
Quick Summary
s5 Colonial Laws Validity Act provided that the legislature shall have full power to legislate provided done in the manner and form of any statute in force -- previous legislature had created an Upper House which could only be abolished if a referendum had been successful - Bill purported to abolish Upper House by ordinary majority; no referendum --stopped by injunction

1.  The PC had the option, in interpreting the Colonial Laws Validity Act, they could have regarded the procedural clause as inconsistent with the doctrine of Parl. Supremacy

2.  instead, they said ‘manner & form’ restrictions were valid for procedure
Bribery Commissioners v Ranasingh (6-022)
Facts: Ranasingh sentenced to term in jail for bribery but appeals saying that the appointment of persons to the tribunal was unlawful; the Bribery Act is contrary to s.55 of the constitution because of a defect ( An Act contrary to the constitution must bear a certificate of Speaker but there was no certificate and thus, the essential part of the process necessary for amendment was absent
Issue: When a sovereign parliament enacts a Bill is it invalid for failing to not follow maner and form qualifications on amendment?

Held: For Ranasingh - Bribery Act did not follow manner and form requirements set out in constitution; the constitution can be amended but must follow the amending procedures set out by the instrument. Parliament can impose procedure/manner & form qualifications on subject matter that is hard for subsequent parliaments to follow and this does not threaten parliamentary sovereignty because the procedure is follow 'able (i.e. not impossible). 
If procedural requirements are so onerous as to make it virtually impossible to follow, then you are not affecting manner and form but are attempting to take away PS with respect to that subject matter and will be invalid. 
This case is important: 
1) attempts to reconcile PS and “manner and form” procedural constraints ?
2) court has duty to ensure that such procedural requirements are not infringed (at least in so far as constitution issues are concerned).

Parl is still sovereign... can still deal w/subject matter but must follow certain procedures

Parl’s right to deal w/subject matter must be retained, therefore manner and form requirements can be hard but not too hard.

A legislature has no power to ignore the conditions of law-making that are imposed by the instrument which itself regulates its power to make law.  
This restriction exists independently of the question whether the legislature is sovereign

- if procedure so onerous that virtually impossible to deal w/subject matter, then not just manner and form restriction


- thus void because attempt to interfere w/Parl supremacy


- all subject matter must be w/in possibility of Parl

- court has duty to ensure that procedural requirements not infringed


- i.e. if infringe Constitution, court vigilant to see that procedure adhered to


- court has obligation to make sure manner and form requirements adhered to

Where a legislative power is given subject to certain manner and form, that power does not exist unless and until the manner and form is complied with.
Extended the modified doctrine of Parl. Supremacy -- possible for a court, even after royal assent had been given, to invalidate legislation which violated the manner & form requirement

Applies to indirect amendments as well i.e. here the parliament was not intentionally trying to amend the constitution, were just trying to set up a ATB.
Reference Re Canada Assistance Plan (6-031)
Facts: Can Ass Plan authorizes feds to enter agreements with the prov govt to pay them contributions towards their expenditures on social ass and welfare; feds planned to limit as to stronger provinces; provinces argue that the plan has a necessary requirement that leg cannot be altered unless consent of the affected province is obtained.

Issue: Did parliament intend to bind itself by implied manner and form qualifications on an ordinary st?

Held: Any manner and form requirement in an ordinary statute must be stated clearly according to s.42(1) of the Interpretation Act - thus, can entrench ordinary statute if language is clear, enough.  But Edinger then said that this is still a grey area, haven’t had a case of a ordinary statute trying to be entrenched, this one was not entrenched. Until one is successfully entrenched we will not know what the situation is.

Constitution docs can be protected by manner and form qualifications(entrenchment) [there is little jurisprudence on m & f qualifications Bill of Rights]

Where statute has no constitutional nature it will be unlikely that there was intention of the leg body to bind itself wrt the future.

Tis plan has no constitutional nature and does not purport to impose any manner and form requirement; intervener said it was reasonable for provinces to expect to be addressed on issues affecting it but SCC looked to evidence in statute to see if parliament intended to bind itself ( SCC found no such evidence express or implied.

Bill of Rights is the closest ordinary St to becoming entrenched that we have.

· Act says that AGREEMENTS can only be changed w/consent, not that the ACT can’t be changed w/out consent.

· SCC says they can repeal the statutory provision that requires provincial consent, then federal gov’t can do it w/out provincial consent.

· The ACT has no constitutional nature and is open to amendment w/o consent.

s.42 of the Interpretation act says: every act shall be so construed as to reserve to Parliament the power of repealing or amending it, and of revoking, restricting or modifying any power, privilege or advantage thereby vested in or granted to any person.  We should try to construe a statute in a way that lets a future government have freedom in interpreting it. [but the interpretation act is lower in authority than the constitution].  

Court will not find an ordinary statute to be entrenched by manner & form procedure unless specifically entrenched. Inference--an ordinary statute can be entrenched (as well As Const.)

Summary of the Law 

1. A Legislative body CANNOT control future legislative powers in matters of “substance”

2. Matters of Manner and Form

a. Must be “Constitutional in Nature” (ie BC Constitution Act)

b. Must express a clear intention to constrain (Unambiguous)

c. Must be explained in terms of promoting Constitutional Values
- for ordinary statutes rare but possible if wording strong enough and clear enough to persuade of its intention and to overcome Interpretation Act

- federal statutes ordinarily must be interpreted to accord w/doctrine of Parl supremacy


Manner and Form requirements must be:


(1) Clearly expressed


(2) Pref. of a constitutional nature


(3) Procedure, not substance


(4) No abuse
Constitutional statutes are those which deal with fundamental rights and values and are relevant to all legislation – i.e. Bill of Rights or a province’s constituent statute

So long as a section deals only with the manner in which legislation may be amended or enacted and does not restrict the subject matter or content of the legislation it will not be struck down

Constitutional amendment approval act (6-035)
Legislature of BC resolves to get all constitutional amendments approved by the province by referendum before introducing a motion into the LA authorizing an amendment of the constitution.  This is not required by the Constitution, but the province can impose requirements on themselves if they wish.  This appears to be an ordinary statute so could just repeal it if they wanted.
Reference Re Sucession of Quebec (6-036)
Preliminary Objections

It is unconstitutional for the S.C.C. to have the case referred to it.

The questions were inappropriate for the Govt. to refer to the S.C.C., under the S.C.A.

The questions are political, and not matters of law, and therefore not in the S.C.C.’s arena.

These objections were quickly dispensed with.
Three questions were posed to the Court by the Governor in Council, by way of Order in Council P.C. 1996-1497, dated September 30, 1996.

1. Under the Constitution of Canada, can the National Assembly, legislature or Government of Quebec effect the secession of Quebec from Canada unilaterally? - NO
2. Does international law give the National Assembly, legislature, or government of Quebec the right to effect the secession of Quebec from Canada unilaterally? In this regard, is there a right to self-determination under international law that would give the National Assembly, legislature, or government of Quebec the right to effect the secession of Quebec from Canada unilaterally? - NO
3. In the event of a conflict between domestic and international law on the right of the National Assembly, legislature, or government of Quebec to effect the secession of Quebec from Canada unilaterally, which would take precedence in Canada? – It does not matter
If Quebeckers were to provide a clear answer to a clear question, e.g.: “Do you want to secede from Canada?” then the PROVINCES and the FEDERAL GOVT. have an obligation to sit down in good faith and negotiate a mutually agreeable decision.

· The Court’s analysis of the secession reference is predicated on what it sees as relevant values. These are:

1. FEDERALISM: “The process by which diversity is reconciled with unity.”
A: Political power is shared by the Provinces and the Federal Govt.

B: This facilitates democratic participation by distributing power to the level of govt.  thought to be best suited to carry out the obligations of the power in question.

C: Recognizes the diversity of its component parts.

D: Facilitates the pursuit of collective goals by cultural and linguistic minorities forming the majority within a particular province. 

NOTE: Federalism was not included in the original list of values because it was thought that it was felt that Community, Democracy, and Functional Efficiency were better ways at getting at the Federalism principle.

2. DEMOCRACY: “Because democracy is a fundamental value, a clear expression of the desire of the people of Quebec to secede would have to be given weight, even though a referendum itself would have no legal weight.” 
 A: The basic constitutional structure includes certain democratic bodies, such as freely elected provincial and federal legislative bodies.

B. Majority rule: However, we value a system committed to the marketplace of ideas, of discussion, and of addressing those dissenting voices in the laws by which all in the community must live.

C: Elliot notes—how does one get a CLEAR MAJORITY? Court is rather silent on this point.

NOTE: There may be different and equally legitimate majorities in the different provinces and territories at the federal level.

3.   CONSTITUTIONALISM: “The Constitution is deliberately put above the govt.’s right to act, in order to preserve the source [i.e. legitimacy] of the govt.’s authority.”



A: The rule of law provides that the law is supreme over the acts of both the govt. and private persons.


B: Laws must reflect the “more general principle of normative order.”


C: The exercise of all public power must find its ultimate source in a legal rule.


D: Helps minorities resist assimilation through maintenance of important institutions and rights.



E: This, for example, guards against brute majority rule by referenda. By requiring broad support (enhanced majority) to effect Constitutional change, it ensures minority interests must be addressed before changes that would affect them may be enacted.

NOTE:  Because of Constitutionality, a province cannot simply claim DEMOCRACY as a justification for unilateral separation because this is not within the scope of those actions permitted within the Constitution.

4.   RESPECT FOR MINORITY RIGHTS: 

A: Protecting minority rights has been a goal since Confederation (depending on recognition).

B: Elliot: Negotiations would have to be respectful of minority rights, especially those of Aboriginal communities. 

Commentary

· There was not a restatement of the questions with the answers following.

· This may well be because the S.C.C. obviously answered questions not asked in the Reference. 

· S.C.C. lays out a bunch of Constitutional obligations and then says that IT will NOT be the one to decide whether or not there is a “clear majority”, or whether conditions are met, nor whether or not negotiations are being done in good faith.

· The S.C.C. is stepping back, because of the ammo it would have given BOUCHARD and the other secessionists.

· There is a real consciousness here that the S.C.C. knows it is not just a court of law in some abstract sense but an institution with real-life effects. 

· DEFINITVE NOTE: The secession of Quebec cannot be accomplished by the National Assembly, the legislature, or the government of Quebec unilaterally, that is to say, without principled negotiations, and be considered a lawful act.
2 Does international law give the National Assembly, legislature, or government of Quebec the right to effect the secession of Quebec from Canada unilaterally? In this regard, is there a right to self-determination under international law that would give the National Assembly, legislature, or government of Quebec the right to effect the secession of Quebec from Canada unilaterally? - NO
· The people of Quebec do not constitute a colonized or oppressed people in a manner that brings them within the scope of “self-determination” as it is recognized in International Law.

· Even if you could show that Francophones within Quebec constitute a ‘people,’ it has not been shown that Quebeckers as a whole constitute a ‘people.’ 
· A “de facto” unilateral declaration of secession, even if accompanied by international recognition, is not in and of itself lawful.

· The principle of “effectiveness”, that is, of maintaining control over a certain area for a specific period of time, would only render lawful the practical consequences of an illegal act.

Remedies?

· SCC says If 1 party doesn’t’ abide by rules set out, SCC wouldn’t have position to interfere, would be an issue for political actors to sort out.

· So no real remedy if parties don’t follow

· However SCC may still step in if breach happened; they just don’t want to say they would at this point.

· Court bases reasoning on fundamental values and how they interact

· Common for court to use values to interpret constitution, but here there was nothing in the constitution to interpret!

· So court treated values as binding legal principles; basically implied the values into the constitution; very controversial

· Conclusion sensible, but required ‘bending’ of legal rules

· Usually values used to help interpret written rules; here no rules existed so could said values binding themselves

· Can court make it up as they go?

Subsequent Developments

· Brilliant political compromise
· Both Quebec and federal gov’t claimed victory
· 1 effect was to disarm issue for a while
· 2nd was it equalized power of each party
· Helped legitimize SCC in Quebec
· Federal Response: passed ‘Clarity Bill’: basically fed gov’ts interpretation of SCC decision; included what would not be a ‘clear’ question, an dif there was a clear question Parliament would decide if a clear majority.  Not exactly the good faith negotiations specified.
· Quebec Response: passed Bill 99 Quebec Act; said federal gov’t has no right to rule on clarity of question or majority needed.  Not exactly good faith response either.
Sullivan Article (7-001)
· Stat. Interp. isn’t just “discovery” of “meaning” … b/c it involves more than just discovering static meanings (i.e., stat. interp. is context and based in the here and now) and the “meanings” involve more than just the text etc (also includes application to the facts/circ’s at hand).

· What is relevant to the task of stat. interp. will always depend on the CONTEXT and on the interpreter’s understanding of the facts/circ’s and the “art” of stat. interp. in general.

· “Rules” (at best these are just guidelines):

· some based in Const. (i.e., how to interp. dual language legislation)

· some ‘rules’ provided w/i spec. leg itself

· also the Interpretation Act itself

· Legislature is content to focus big picture (policy, resource allocation, formulation of rules and reg. schemes) and leave “interp.” to J’s

1. Rules of Approach

	A
	ordinary meaning rule (Scalia)
	use ord meaning of language used;  

advantage:  certainty, less jud discretion, mechanical, 

	B
	original meaning
	use the meaning that leg had @ time it was 1st enacted;  when they wrote that particular subsection, what did they think that word meant?

	C
	contextual analysis
	read the leg in the context, including the rest of the Act, the legal context generally, and the external context in which the Act must operate.  An interp that is consistent w/ the context is preferred over one that is not.  

	D
	Purposive analysis
	The purpose of the leg, incl both the purpose of the act as a whole & of the particular provision

	E
	Consequential analysis / absurdity rule
	The consequences of adopting an interp;  beneficial consequences are presumed to be intended rather than irrational or unjust 

	F
	Exclusionary rule
	Do not look at extrinsic materials;  there are now more exceptions than rules here;  now interpreters look at historical evolution and pre-enactment history, opinions of legal scholars

	G
	Shared meaning rule
	For bilingual leg;  look at both versions and assign the same meaning to both

	H
	Plausible meaning rule
	Ordinary meaning may be rejected in favour of an interp that better fits the context, or promotes the purpose, or avoids absurd consequences;  whatever meaning that is adopted must be plausible


2. Rules Based on Drafting Conventions

· noticeable and predictable style help us interpret

· eg use of words like “shall” … means binding obligation;  

3. Rules that Introduce Values into Interp.

· what is right, true, appropriate is often just assumed (i.e., remedial impact intended)

· some introduced more explicitly; i.e. compliance with constitution, international law, the charter … no violation of AB rights

· interp. in favour of individuals and their private freedoms

4. Rules that Permit J’s to Change or Ignore the Text

· to fix obvious drafting errors; avoid absurd (clearly unintended consequences; 

· more controversially (IMO) … j’s will ignore leg if they feel it violates an important value or principle (i.e., will not enforce retroactivity, extra-jurisdictional leg.)

5. Rules for Resolving Conflict

· to deal with leg. overlap … it’s ok if no conflict (unless explicit repeal)

· “Paramountcy rules” = Leg > common law;  Fed > Prov., Human Rights leg > ordinary leg;  statutes (usually) > regulations … and the lesser law is ousted.

· Rules aren’t binding – just aids to construction, presumptions or pointers

· may even point in different directions 

· What is the “mind of the Leg” wrt “Legislative Intent”

· no such thing … to much behind the scenes and procedural mumbo-jumbo to presume that the legislature is ever really of one mind

· those who pass laws probably never even considered the application in the circumstances that have brought the leg interp. case to court

· Parliamentary Sovereignty 

· s.91 and s.92 … creates pressure for deference from the bench to the leg. 

· Rule of Law

· no interference with freedom, security, or property (not in charter mind you?)

· law is binding on subjects, must be set out in advance of enforcement w/ clarity

· law must be applied fairly and equally 

· protection in this respect is afforded by the courts

· Separation of Law and Politics

· Roles:  Leg = policy makers, Exec = policy implementers, courts = interp. and ensure legality. 

· political decisions supposed to only be made by elected officials

· j’s don’t have resources or jurisdiction to make policy

· j’s skills and professionalism allow resolution of disputes on basis of law alone.

· The Judicial Task

· Traditional View:  discover and give effect to intention of leg.

· but this presumes the leg has/had a relevant intention! (esp. re facts)

· Modern View: give effect to intent of leg, in so far as the intention is discoverable from language of the text and, where it isn’t … j’s apply the rules and where the rules don’t help ( the J becomes more active and impute meaning/purpose of the leg, but only when ambiguity and interdeteminacy requires it (an exception rather than typical).

· POST MODERN view: not only about leg. intent, but ID outcome which is most appropriate in circ’s … begins to infringe on law-making role

· not necessarily inconsistent with parliamentary sovereignty b/c it simply allows the judiciary to complete the legislative process started by legislature.

· but drawback is undermining effect on rule of law (too much weight to j’s personal preference) … but maybe still more realistic of what is actually practiced.

· Common Sense

· any fact, assumption, evaluation, connection or conclusion taken as obviously true, without the need for further proof.

· saves time and expense  … commonly used

· trouble: not always good for everyone. 

Legislative History 
In rough order of controversy … beginning with the least controversial.

1. If an act has been amended, compare amendments … help tell you what the intent was

2. Look at amendments as it went through the leg as a bill … helps tell us how the language evolved.

3. Look at reports leading up to the passing of legislation … what was it intended to address.

4. (more controversial) … reports of the proceedings of legislative proceedings (the ‘Hansards’)

5. (even more) Briefs to legislative committees

Different ways to use Leg. History

· background and context (i.e., Leg re homeland security … learning about terrorist threats).

· specifically … what does THIS word mean … might find the answer in leg. history.

The RULE (to be taken with a grain of salt)

· None of this is EVER admissible; or

· Amendments to statutes, and maybe to bills, and maybe royal commission reports, MAY be ok, but never use HANSARDS.

· BUT … remember the Mossop case … Lamer looks at what else was going on in the leg (he says, while that Bill was up, another MP was actively seeking to add sexual orientation in another act and it was voted down, so how could the gov’t have intended to add it elsewhere).

· also see p. 141 … Dube … she actually quotes legislative minutes. 

· POINT … the exceptions have nearly swallowed up the rule.

· Although … such historical evidence may not always carry that much weight … often it’s just one persons quote from an entire legislature.

· But note … even if it’s admitted but “not given weight” … it has still been read.

Advantages and Disadvantages of using Legislative History: 

- Ad – it’s easy to get and compile nowadays 

- Ad – how can more info be a bad thing … the more the better.

- Dis – much that’s said in leg is garbage


- Dis – additional burden in research costs (huge time commitment and cost, with very little benefit).

The term “discover” implies that interpreters are archeologists rather than artists; goal to locate rather than to create meanings.  This is not so in practice.  What is deemed relevant depends on the interpreter’s understanding of stat interp rules.  

· It is impossible to fully insulate a text from its context; it is impossible to clearly distinguish among drafter, text and interpreter.  

Rules that introduce values into interpretation:  

· Can be formal and explicit eg “presumptions of leg intent”;  b/c leg is presumed to honour values, interpreters  must at least take them into acct and should be slow to attribute a meaning to leg that would be inconsistent w/ the values.  

· Doctrine of strict and liberal construction – leg that interferes w/ individual rights and freedoms is strictly interpreted in favour of individual and their private freedoms and rights;  conversely, leg that confers benefits on subjects or advances social welfare is interpreted liberally and generously so as to advance the benevolent purpose of the leg.  

Rules that permit judges to change or ignore the text

· Judges may reformulate provisions that contain obvious drafting errors so as to eliminate the error and express the intended meaning.  

· Judges can adopt a strained or implausible interpretation to avoid absurd consequences 

· Judges may decline to apply leg

Rules for resolving conflict

· Overlap is permitted in the absence of conflict

· Paramountcy rules establish hierarchies among different types of law based on their source, subject matter, or other criteria:  leg is paramount over cl;  fed leg is p over prov leg;  human rights leg is p over ordinary leg;  statutes are usually p over regulations.  

· Where one law is paramount over another, the paramount law applies to the exclusion of the other

Other points

· Interpreting rules are not binding

· Rule of stat interp do not dictate outcomes in stat interp cases; the decision requires a legal justification.

· Stat interp provides a vocabulary and legally acceptable reasons for preferring one solution over the other.  

· Many issues come to ct b/c the leg has failed to anticipate and provide for them.  

· Rule of the law:  consists of principles designed to constrain the exercise of govt power, to ensure that power is exercised in a fair way.  

a) no person can interfere w/the freedom, security, or property of another person accept in accordance w/ the law. 

b) A law that is binding must be set out in advance and w/sufficient clarity so people can know what is expected of them

c) Laws must be applied fairly and consistently;  “principle of formal equality” (different from substantial eq b/c f.e. assumes that the external context in which the law operates is the same for everyone.

· Judges:  lack institutional resources, are appointed.  They should assess and weigh the relevant considerations and choose which outcome is best.  

· Leg:  controls own agenda, more resources, can raise or lower taxes, fund/cut programs, delegate to anyone.  
· The facts drive how we see issues.

Judges may: reformulate provisions containing drafting errors, adopt a strained or implausible interpretation to avoid absurd consequences, and decline to apply leg when it would violate an important value or principle.

Rules of statutory interpretation do not dictate outcomes in statutory interpretation cases.

second and third readings and committee stage debates are reliable statements, but until recently those debates weren’t recorded.  Furthermore, whose comments are important?  Whose comments reflect the government’s intention?  Does the government’ intention matter as opposed to the intention of the legislature as a whole?  Often a complete bill is a compromise between competing intentions.  Thus, people often view extrinsic evidence skeptically.  Cracks are appearing in this rule, though, e.g. 1982 Constitutional debates have been used by the SCC.

“Shall” – implies an obligation, v. “may” – implies discretion.  This convention places a strong onus on the person trying to disprove these meanings.

Redundancy rule – the legislation does not have any redundant provisions.

Changing the Text

Certain conventions are held sufficiently strongly that we need strong text to make us believe the convention has been changed.

e.g. – if we want a law to apply in an extraterritorial context, we must prove it to the courts – say it explicitly.

e.g. – retroactive laws – there is normally a presumption that someone cannot be penalized for something that was lawful at the time they did it.

Statutuary Interpretation in General:

1.  Const Interpretation (‘living tree’) is different from other methods of stat. interpretation;

Penal/Revenue statutes are interpreted narrowly

Remedial Statutes (ie Family Law stats.) interpreted with broad purposive approach

2. Presumption against retrospectivity (though if something unConst., it is immediatly void; Reference RE Manitoba Lang. Rights)

3. General Principles:

-Legislative Intent suppose to govern, which is ideally derived from the ‘plain meaning’ of the words of the statute itself


1. interpretation act (in statute; gnereal Act)


2. dictionary - ordianry meaning


3. legislative intent


4. legislative history

-French version, other jursidictions, academic writing, etc

The judicial branch has the opportunity to modify the framework through statutory interpretation of the Constitution

Interpretation act (7-038)

BC act, there is also a federal one.
Edwards v AG Canada (7-042)
Whether women are ‘persons’ for the purpose of being called to the Senate 

Key case on stat.(Const.) interpretation:  the PC considered 

(I) the external evidence such as previous legislation and decided cases


-looked at CL; other legislation in Canada 


-state of law at the time the BNA was passed
external evidence from extraneous circumstances e.g. previous leg. and cases, Roman Empire, common law of Eng. - women were on exceptions allowed to fill office. Looks at Eng law at time BNA Act was passed - then, 'persons' only referred to men.

(ii) the internal evidence  derived from the Act itself

other sections of the BNA; context of the BNA as a whole

· internal evid from the Act itself- must keep in mind the continuing process of evolution, living tree with capabilities of growth within its natural limits; desire to give large and liberal interpretation, see if term reoccurs and in what context and meaning; if it consistently means only one thing then it would be good internal validity of evidence that the word only meant one thing, 
· word 'persons' is used to refer to both sexes and sometimes 'men 'is used only.

· not a question about rights of women but about eligibility to fill office

· note: this case could be used to further women's' rights - narrow cases can be used to support broader concepts.

· look at other section in the Const., Interpretation Act--nothing there indicates persons to be restricted to males; other sections use persons as male or female

Constitution a ‘living tree, capable of growth and expansion within its natural limits’ . . . ‘like all written constitutions it has been subject to development through usage and convention.
Therefore, they gave it a large and liberal interpretation (v strict construction); nothing to exclude females so they are included in the word persons;

note: courts are not bound by historical intention (purposive approach) - original intent is only relevant but not binding.

'living tree' approach is to keep constitution in step with soc/eco changes and new circumstances -you can argue to ask court to take this approach or not; crt may play it safe and take traditional approach the constitution can also be used as an interpretative instrument itself.

Note:  The constitution embodies fundamental values of the nation thus, it is possible to invoke the constitution in a non-constitutional case involving a st or private law.

 “The BNA Act planted in Canada a living tree capable of growth and expansion w/in its natural limits.  The object of the Act was to grant a Constitution to Canada.  Like all written constitutions it has been subject to development through usage and convention”

- authorizes courts to take purposive approach to Constitutional interpretation


- prob: difficult to know what interpretation to take

- “living tree” approach


- take account of social, economic, etc. circumstances


- once decide use this approach, must formulate interpretation

Options for Judges:

- always can follow precedent

- can change precedent

- can use Constitution as interpretive tool itself (p.512)


- possible to invoke Constitution in non-Constitutional cases



- e.g. to interpret statute




- can invoke values embodied in Constitution to ask court to adopt certain interpretation of statute

- Constitution is statement of public policy and can be used as principle of interpretation

· Note that the courts will go further in interpreting the constitution to keep it up with the times than they will with ordinary statutes b/c easier for lawmakers to change statutes.

· Courts generally accept consideration of purpose of section; mostly accept looking at purpose of act, but wrt taking into account changing social norms it’s much more controversial (which is what L’heureux-Dube was trying to do).  

Does Edwards strengthen case for judicial review as a way of resolving Constit.  disagreements?
Judicial Review Perspectives are:


(a) Trust the courts



( they are insulated from social pressures



( they are impartial


(b) Trust the text



( reflection of legislative decision-making



( constrains judicial discretion



( tells judges what constitutional norms are

Response:   Trust the Courts? 


( cts are not completely socially isolated


( if left to SCC, women not persons

  ( giving lots more power and discretion under const. encourages cts. to be leaders instead of followers of social values -- SCC here knew it was not the highest ct and that the dec’n could go to PC

What is positivist explanation of Edwards?  


   What is Interpretationist?  What is the more accurate description?

Positivist
- meaning is inherent in words of law

Interpretationist
- discov. meaning thru search for legis. value and intention through means such as cannons of construction

- no essential inherent meaning in words, but depends on individual subjectivities



- interpretations based on culturally loaded assumptions

- as customs and culture change, so do norms that inform interpretation of meaning

( the PC seems to use this approach, it is more accurate

Noah (7-056)
“Includes” does not restrict (7-060)
 Can consider mischief the statute was intending to address.
Mossop (7-066)
· Mossop worked for federal gov’t (unionized); he was gay; partner’s parent died, he wanted bereavement leave, but under collective agreement couldn’t get it unless partner was opposite sex.

· Mossop filed complaint that wording of CA violates Canadian Human Rights Act on grounds of family status.

· Human rights commission said it should apply to same sex couples as well, but Fed CA overturned the HR Tribunal.

· Here we are interpreting collective agreement and statute … What we’re interested in wrt this case is the different approaches to statutory interpretation.

· 3 different judgments, each applying valid, but different interpretation approaches to figuring out what  ‘family status’ means:

· 1st approach: LaForest. (would dismiss the appeal)

· Ordinary Meaning: ‘dictionary definition’ approach.  Said this was the common sense approach.  What comes to mind first when you say the word ‘family’? Same sex couples don’t, so not family.

· 2nd Approach: Lamer: (would dismiss the appeal)

· Original Meaning/Intent: consider what legislature meant when they passed the statute.  Since legislatures didn’t specifically include same sex couples, they aren’t included.  
But they didn’t say man / woman either !!!  

· Someone suggested same sex couples be included, but it was voted down, so not for the courts to include sexual orientation in family status.  Look at what they really meant at the time; this can make a big difference esp for older cases, where words may very well have had a different meaning than what’s considered reasonable today, so this can lead to a different outcome from the ordinary meaning approach.

· 3rd Approach: L’heureux-Dube: (would allow the appeal)

· Purposive Approach: purpose of Act is to protect individual rights, and Charter values should be taken into account in interpretation, so family status should include same sex couples.  

· A variation of this approach is to consider what the purpose of the particular section was in which the words appear.  Here considers the entire Act, and says it dictates a broad interpretation of ‘family’.  

· Dube even considers purpose of legal system as a whole, and interprets the section in light of it (the Living Tree approach).  More likely to be applied to constitution than to regular statutes.  Human rights legislation considered ‘quasi constitutional’, so can understand why she tried to use it here.  

· Looking to apply the most broad approach, by looking to the UNDERLYING VALUES. 

· Dube also questions (and alternately applies) the approach of Lamer and LaForest … 

· i. (ordinary meaning) … “status” not necessarily used as legal term … i.e., not necessary Family a legal definition … the broader application of family situation should be applied and could encompass same sex ‘families’ 

· ii. (leg. intent) … family status not defined (it could have been, but wasn’t … i.e., didn’t say ‘man and woman’) … term left open … consistent with the ‘living tree’ doctrine.

is a good case b/c 3 judges use 3 different ways to reach their conclusion.

- What is meant by ordinary meaning? 

- What is the original meaning? 

- Is the meaning of the people who enacted, meaning of the words at the time relevant?

- Purposive approach - generally reserved for constitutional interpretation but applied here b/c of the quasi-constitutional nature.--> give large purposive and liberal interpretation.
- Purposive to ordinary statute isn’t a reference to purposes of the entire legal system.

· Can look at wording before amendment and after amendment to see if what the change was b/c assumption is that a change occurred for a reason. How does it affect the scope of the changed words?

· evidence … other judgements … like the Secession Reference for info on values.

· public opinion .. .what was the context of the time, what was the purpose of the legislation (this might also apply to original intent).

· sociological or cultural evidence (discrimination issues, wealth and wellness stat’s … education stat’s) 

Interpretation Act


- a really helpful source whenever you encounter difficult or confusing leg.


- always look for an interpretation section within the Act with which your dealing

Some of the things the Interpretation Act does:

Sets out rules for reading an act such as what the commencement is in relation to a time of day, what to do in the event that a date is a holiday, definitions, calculation of time.

Bellinger (7-074)
SOP – Legislature must decide on transsexual issues.
Egale (7-081)
Same sex marriage.
