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	1215
	Magna Carta
	
	
	

	1763
	Royal Proclamation – Colonies allowed to pass laws so long as they were not repugnant to the laws of England. Doctrine of Paramountcy ( Imperial statutes could not be repealed or amended by colonial parliaments.
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	1774
	Quebec Act (Imperial statute) restores pre conquest French civil law in the private sphere in Quebec after the Proclamation of 1763 imposed British Private Law on Quebec. English common law retained in the criminal, administrative and constitutional areas ( Established the dual legal structure of the country.
	
	
	

	1849
	Vancouver’s island established as a separate colony
	
	
	

	1858
	Nov 19 – Royal Proclamation by the Governor that BC adopts English Civil and Criminal law.  (In this year the name changed from New Caledonia to BC)
	
	
	

	1865
	Colonial Laws Validity Act – Doctrine of Paramountcy ( Imperial paramount statutes, Cannot pass laws contrary to these, but could pass law contrary to regular English Statutes.  Was implemented to stop courts striking down colonial laws as being repugnant to English Law, now only consider if repugnant to Imperial paramount statutes.
	10
	2024
	

	1866
	Vancouver Island and British Columbia united by imperial statute and run by a Appointed Governor and Council
	
	2004
	

	1867
	Confederation ( British North American Act (Constitution Act)– Expressly applicable to Canada under CLVA – New Sovereign state, in effect July 1st
But Canada was neither Sovereign or Independent, Queen could instruct the GG to not sign any Bill. Imperial statutes still binding. England still ran foreign affairs. PC = Final court of appeal. Doctrine of Paramountcy still in force.
	11-17
	
	

	1867
	English Law Ordinance (Now the Law and Equity Act) establishes Nov 19 1858 as official reception date for English law into BC, subject to any specific legislation of either colony (Vancouver island or British Columbia) in force in 1867. Was 1791 for Ont.
	
	
	

	1870
	First BC Elected Legislative Assembly
	
	
	

	1871
	BC joins Confederation
	
	
	

	1873
	Courts of CL and equity merged
	
	
	

	1876
	SCC created, per saltum appeals to PC still permitted b/c key clause not proclaimed
	
	
	

	1931
	Statute of Westminster = An Imperial paramount statute i.e. passed specifically for the colonies, Can now pass law contrary to all English Statutes, but Imperial 

Statutes still apply unless specifically legislated against by the FP. Still can’t contradict CA1867 i.e. imperial statutes still to be used to modify Constitution, but apart from this could legislate freely and against any other Imperial Statutes. Could pass laws extraterritorially ( could abandon appeals to PC.
	19
	2046
	

	1939
	Supreme Court Act, did not come into force and constitutionality questioned
	
	
	

	1947
	GG asked SCC for opinion on Bill 9 re appeals to PC, Says OK, provinces appealed to PC who also said OK (p2-049)– So no more appeals to PC.
	23
	2049
	

	1949
	End appeals to the Privy Council, before this provinces could go “per saltum” to the PC
	
	
	

	1982
	Patriation reference ( CA 1982
	25
	2067
	


3 stage test to determine if English statute is applicable:
1. Before Nov 19 1858? If not then N/A unless is an imperial statute.
2. Is the statute applicable – Look at text and decide if relevant to BC – Local conditions and social fabric

3. Has it been superceded, revoked, modified by a later English statute, or a provincial or federal Canadian statute.
Fraudulent Conveyance Act, for example – still applies in BC
Issues

Abuse of (executive) power?

Constitutional rights – e.g. Freedom of speech.
Democracy ( s.3-5 of Charter, BC Civil liberties ( see Delegation of powers and SOP (exec v legis).
Division of powers

Due Process – Elliot article 2-095 

Federal principle

Functional Efficiency v Due Process

Judicial Independence
Liberty (p2 CANS), equality (s.15) – See R v Catagas, community and protection of minorities

Parliamentary Privilege – Hogg notes @ p7 that PP declared part of the C in New Brunswick Broadcasting. 
Parliamentary Supremacy
Royal Prerogative
Rule of Law

Separation of Powers
Statutory Interpretation – Label this issue!
General points:

· Is the R a concept or a person p38 of CN
· Prosecutorial discretion – p41 of CN wrt Catagas.
· Every act of governmental authority must have a strict legal pedigree – 3-066 (Pharmaceutical)
· UK doesn’t have higher C law – Don’t have division of powers, but they don’t even test regular law against principles of fundamental justice – Liyanage – p47 of CN, but nor does Canada, we find our POFJ in the C.
· Tobacco health care act – p49 of CN
· Only certain parts of the SOW are repealed by #17 on the modernization schedule.

· Reasons for ATB’s p65 of CN, p203Hogg. Reasons for delegation of legis power, and reg’s – p36 of CAN.
· See p1 of CANS for functions performed by government and the law generally, p3 if get question on legal systems.

· s.91 of CA1867 is the catch all for new areas of law – see start of s.91, also refers to POGG power. Unlike with USA, in Canada the federal government has the residual power, but JCPC and SCC gave PG more powers.
· Reasons for keeping senate alive – p11 of CANS.

· Always look at CA sections in file to see if I have made any relevant hand written notes.
· Shortcomings of the legislative branch: Slow, bills by non-ruling party persons are not given much attention, members not qualified to make personal informed decisions on highly technical legislation.

· In Secession ref ( Constitutionalism is above gov right to act – b/c must always have a legal source 6-047.
Anomalies in CA:

SCC referred to in part 5 – but nowhere else and SC Act not part of the Constitution.

s.132 CA 1867 is dead – UK does not sign treaties for Canada any more – AG Canada v AG Ont (Labour) p52CN.
Conventions, resolutions and proclamations
· A convention is a generally accepted regulatory or legislative procedural practice. A Convention is a rule which is regarded as obligatory by the officials to whom it applies. Conventions reflect prevailing constitutional values and are usually unwritten.  Even if practiced for many years, conventions do not become common law and are NOT legally enforceable.   In Reference Re: Amendment of the Constitution (Patriation) the SCC ruled held that the convention of acquiring provincial support for Constitutional changes was not LEGALLY required. (see p 2082-4)

· It is a convention that the Prime Minister selects his cabinet from Parliament, but this is not legally required.

· Even the fundamental requirement that the Government must resign if the opposition obtains a majority at the polls is not explicitly stated in the Constitution, and is a convention (Pat Ref - 2-082).

· It is a convention that the Senate will not send a Bill back to the House of Commons more than once.

· To be a convention the practice must have occurred at least once, must have been a benefit in its occurrence and there must have been a reason for its occurrence (2-085).

· Resolutions ( See p 28 of CN

· Proclamations – Normally no legal effect, but RP 1763 did – See 37 of CN, and Pharmaceutical @ 3-066
Crown immunity

· Interpretation act (p3-028) R.S.C. s.16 “No provision…affects….Her Majesty…unless it is expressly stated…..”  From this it is argued that the crown is not bound by any statute unless expressly or by necessary implication the crown is brought within the statute.

· s.2 of the criminal code includes “Her Majesty” indicating that crown members can be prosecuted under the criminal code.

· In C.B.C v The Queen the court held that the Crown is not immune from prosecution under the criminal code when acting outside its scope of duty. A crown agent is only considered to be an agent when it is executing the powers entrusted to it by legislation. (National Harbours Board p3-030)

· There is no authorization given by statute for agents of Her Majesty to break the law. When an agent exercises its powers in a manner inconsistent with the purposes of the Act, it steps outside its agency role e.g. CBC and Roncarelli.

· In the CBC case it was said that it was inconceivable that parliament would intend one class of broadcasters to be subject to general laws and another class not.  Similarly it is unlikely that the statute ……..intended to give the crown special license to break the law in this case…., because if it had intended so, Parliament would have been explicit.

· Contrary to the immunity of crown agents UNO under the federal Interpretation Act, the BC Interpretation Act (3-033 and 7-038) states that the crown IS bound by all statutes UNO.  BC is the only province to have passed such bold legislation. Other provinces have chosen to leave open the option of arguing crown privilege when accused of rights violations.

· During the Watergate dispute, Nixon’s lawyers unsuccessfully tried to argue the “divine right of kings”.

· In the case of Roncarelli v Duplessis, the AG of Quebec unsuccessfully argued that he had special statute given power which placed him above the ROL and enabled him as a crown agent to make executive decisions on his own whim. Roncarelli was held to not be protected by art.88 C.C.P. because he had not been acting in the scope of his duty, and was effectively acting in a private capacity.

· Canadian Union of Public Employees – Said that minister of labour cannot appoint at his discretion, but must pick, possibly past judges, but ones with appropriate background and experience. Minister’s actions will be tested against standard of procedural fairness. Where minister is given discretion, review court must give deference to his decision.  In this case statute indicated that “patently unreasonable” was the appropriate standard – Decision was so in this case because it excluded key criteria (4-136). (Was a dissent though).

Division of powers – Federal vs provincial

· BC Civil liberties v AG BC – The PG exceeded their jurisdiction when they passed legislation which stated that abortions were not medically required. The SCC said that the legislature was encroaching on the field of criminal law which as indicated by s.91(27) of CA1867 is the jurisdiction of the FP 

· AG Canada v AG Ontario (Labour Conventions) – The FP attempted to adopt a treaty regarding labour issues which falls under civil rights.  The provincial government is not obliged to enact treaty provisions as law just because the federal executive signed the treaty (s.132).  Therefore, if the treaty pertains to issues under PG jurisdiction, then the executive must ensure the PG supports the treaty before signing.  The “Abduction of children treaty” pertains to issues under provincial jurisdiction according to s.92, but this treaty was signed by the federal executive and adopted by the PG’s, so the process can work!  Treaty making is FG business, but not all international agreements are treaties, and the PG can enter into general “international agreements”.

· In Reference Re Manitoba Language Rights Act 1870 the Manitoba PG passed The Official Language Act 1890. However the provisions of this act were contrary to s.23 of the Manitoba Act which was entrenched in the CA1867.  The PG did not have the authority to contradict the constitution and the Language Act 1890 was ruled unconstitutional on a number of occasions.s.52(1) of the CA1982 states that the Constitution is the supreme law of Canada and any law inconsistent with it is invalid.

Delegation of powers

· Pharmaceutical Manufacturers v BCAG – The FP can exercise royal prerogative by awarding a grant (funding) to an executive body and then empower that body to exercise discretion as to how those public funds are used. Thus the reference based pricing program implemented by BC was held to be constitutional and not ultra vires the authority of the Legislature. If the body is not created by statute, then they will be a normal legal “person”.
· Limitations on royal prerogative given on 3-068, Pharmaceutical case.
· From Re George Erwin Gray it is clear that the FP can delegate powers to the Executive during a state of emergency.  Almost any extent of power can be delegated, in this case the power to overrule statutes was found to be validly delegated.  However the delegated power can be revoked at any time.  It is central to our democracy that our elected representatives, the legislators are always the ones in control. Furthermore legislations can only delegate the power they have i.e. the FP cannot delegate power on issues in s.92 of CA1867. In this case Anglin J noted that to question the authority of the FP to delegate would be to question the legislative powers of the FP.  Henry VIII clauses allow the subordinate body to revoke the entire statute.

· Legislature delegates for reasons given on page 36 of CANS, criticisms also noted

· Some powers cannot be delegated according to the Constitution e.g. s.54 of CA1867 requires that Money Votes must be recommended to the House of Commons by the GG. So the power to legislate/regulate in relation to expenditure of tax dollars could not be delegated to the executive. Charter s.33 power could not be delegated.
· BC Civil Liberties Association v AGBC ( Can only pass regulations within the limits of the controlling statute. In this case the regulations were struck because the BC PG did not have the authority to declare that treatments were/were not medically necessary. Must have statutory (legal) authority!
Federal principle – p103 of Hogg for definition:
· 5 keys of a federal system – See p15-16 of class notes, but there is no single model of a federal constitution.

· In AG Canada v AG Ontario (Labour Conventions) the PC ruled that s.132 of CA1867 was not compatible with the federal principle because it suggested that the FG had power to sign treaties relating to matters under PG jurisdiction – so they insisted on prior PG approval for s.92 treaties.

· Judiciable constitutional principles defined in the Constitution are key to the federal principle.  Mere conventions would not allow the federal units to defend their autonomy.

· At the time of confederation many politicians wanted a Unitary State, as a result the confederation started out being quite centralized, but is now reasonably decentralised.

· The argument of the provinces in the Reference Re Amendment of the Constitution of Canada was based on the federal principle.  The provinces said that if an amendment affects provincial powers, unilateralism is not allowed. The federal principle is the reason for the convention of acquiring the consent of the provinces regarding constitutional amendments. The federal principle is the unwritten postulate which led the SCC to conclude that it would be unconstitutional (although not illegal) to violate the convention of provincial consent when adopting power altering constitutional amendments.
· The federal principle is alluded to in the preamble to the CA1867 when it states that the provinces “desire to be federally united” i.e. under the federal system members join voluntarily and create a federal government in which they are all represented.  The FG administers the affairs in which the members have a common interest while each province retains its independence and autonomy.  The federal principle cannot be reconciled with a unilateral modification of member powers – Hence requirement for negotiation in Ref Re Secession. 
· In Re George Edwin Gray, Idington J. (dissenting) implied that a wholesale surrender of the will of the people to any autocratic power is contrary to the federal principle (3-048).

· The federal principle is why the POGG (established by s.91) argument for giving the FG power to enforce treaties on s.92 issues failed in the case of AG Canada v AG Ontario (Labour Conventions) i.e. the division of powers requires that the provinces have exclusive jurisdiction over s.92 issues – OK if all prov agree –p53CN.

· FP requires that all regions, or could argue provinces, require representation in the SCC. What does a judge from Manitoba know about BC! FP also requires involvement of all units in C modifications.
· Federal principle requires JI i.e. independent arbiter (RRR - 4080).
· Federal system must have a rigid (difficult to amend) constitution setting out the judiciable principles. 

· If a general federalism, democracy, constitutionalism question, then don’t forget about Secession ref! 

· DOP may be a COA wrt FP, else argue FP itself as an alternative, and always refer to preamble.

· Uniform law is at variance with the idea of federalism, Hogg p226

Functional Efficiency – (2-092 Elliot article):

Is not expressly or implicitly recognized in the Constitution, but refers to the notion that whatever means are chosen to further public policy, they should be cheap, efficient, and effective. This value has come to be seen as important, especially in recent years. Hard to argue with, on the face of it, but it does have relevance and raise potential conflicts. 

Relevance:

Functional Efficiency is used as justification for creating administrative tribunals such as the Labour Relations Board, Human Rights Commission, W.C.B., C.R.T.C., etc. Current attempts to reduce overlap between federal and provincial programs in areas of shared jurisdiction. There are court reforms (for example: Alternative Dispute Resolution) now underway in many jurisdictions, the basis for which is Functional Efficiency.

In determining what order of government should be responsible for what, there are 2 arguments. Those in favor of strong central government emphasize the benefits flowing from economies of scale. Proponents of decentralization warn of the “pathology of size” – that overly centralized governments are out of touch and no longer responsive to their regional components.  But there are some functional efficiencies in way duties are divided between federal/provincial level; i.e. makes sense for federal gov’t to control trade.

Conflicts:

DEMOCRACY: Administrative Tribunals are not elected bodies and yet they have judicial powers. The process of democratic debate is inherently inefficient, yet it is crucial. 

THE RULE OF LAW: Administrative tribunals are not bound by the same strict rules as are courts, and yet exercise judicial powers in certain cases. 

DUE PROCESS: Takes time/$ - Must be able to justify having referendums on every issue.

Judicial independence – 11d of Charter:

· ROL and SOP require JI. Democracy is not reflected in judicial branch in Canada. Unlike USA and Oz our C has no statement that can’t delegate away from judicial branch. 11d calls for I&I = 2 separate issues. The institution must be independent and the members of the bench must be impartial.  Not only must justice be done, but justice must be seen to be done – Public confidence. 11(d) of charter requires I&I.
· Reasons to not have elections for judges – p63 of CN. Continuum from exec appointment (( elections

· 3 core concepts from Valente: Security of tenure, financial security, administrative independence.

· Gratton – Judges can be removed if don’t perform duties, non behaviour is bad behaviour. S.99 to protect citizens and tax dollars, not the judges.

· Bell Canada (4109) – “Legal tests for independence and impartiality appeal to the perceptions of the reasonable well-informed member of the public” i.e. this test applies to ATB’s as well. Impartiality refers to state of mind (Also CUPE 4-138) or attitude of the tribunal. Independence connotes status or relationship to others, particularly the executive. 
· Procedural protections required depend on the functions of the ATB, look at all of the functions as defined by enabling statute and decide what is appropriate. Impartiality – “would a well informed person, viewing the matter realistically and practically, have a reasonable apprehension of bias in a substantial number of cases?” (Bell, Valente, but originally from Committee for Justice and Liberty v National Energy Board (1978, SCC), CUPE (4-138))

· Bell (4-113) – Because ATB is subject to the judicial review by s.96 courts, does not have to replicate all the features of a court and therefore the unwritten principle if JI is not fully applicable to ATB’s.
· Bell – Not all predispositions amount to bias. Predispositions which reflect the law to not undermine impartiality.

· Canadian Union of Public Employees – The more specialized the ATB, the more deference the review court will have for their decisions.  But given the immense range of ATB’s, test must be flexible and always look at enabling legislation. This case shows balance between JI and accountability. 

· Canadian Union of Public Employees – was a reasonable apprehension of bias because provincial gov had interest in outcome of hospital disputes. “Courts mandate on judicial review is to keep the statutory decision maker within the boundaries the legislature intended.”

· Premise of having s.96 judges federally appointed has lost its validity as provinces have accountable governments now – p61CN.

· If give s.96 power to a court with judge not appointed by GG, then violating s.96. Here FG controlling powers of PG.
Courts

· Canada has a federal court qualification on a unitary court system ( s.101 has been read down.

· J of FC on p63 of CN and Hogg186.
· S.96 – 100 are applicable to SCC, FC and Tax C b/c ordinary (fed) court statutes refer to them.

· Unitary is better ( No need to choose at trial stage, no forum shopping, no pendant J issues.
Residential tenancies 3 stage test:
TB = tribunal.
1 - Historical step
Does impugned power conform to power exercised exclusively by s.96 at confederation (1867)? If yes then go to stage 2
If inferior court J at confederation was concurrent and “broadly co-extensive” with s.96 J then delegation to tribunal (TB) is OK and don’t go to stage 2.   In Sobey, Wilson said that inferior court J should not be frozen at the time of confederation. However she said that the topic delegated must be narrowly defined else almost any delegation would be acceptable. This narrow characterization suits the party who is attacking the delegation of J. As often the case with C law, characterization is critical. The more narrowly defined the topic, the more likely it is to fall exclusively within s.96 J. SKETCH.  Wilson’s ruling in Sobey had intention to protect s.96 J – This is the purpose of the whole test RTT!  Look at s.96 powers at time of confederation in original 4 provinces (Ont, Que, NB, NS), and then look to UK if there is a tie. Using these as the “historical reference J’s” saves re-litigation in each province on a particular issue.  But this 4 province rule by Wilson in Sobey’s only got a bare majority, and there has since been conflicting case law. Therefore not clear if 4 province rule is the law.  Are looking for broadly co-extensive J for a declaration of shared J.  Therefore if the inferior courts were subject to severe pecuniary and/or geographical restrictions, the J will likely not be broadly co-extensive and the analysis must proceed to stage 2.

For the case at hand….
2 - Institutional setting step

Is it a judicial power. In RTT Dickson said is “judicial” if

1. A private dispute between parties, a les interpartes.
2. Adjudicated “through the application of a recognized body of rules” 

3. Adjudicated “in a manner consistent with fairness and impartiality”

Most delegations are found to be judicial in nature.  In this case… 

Inferior courts will never pass this stage i.e. are still a court.

If is a judicial power then go to stage 3.
3 – Necessarily incidental step 

Ask whether the power in its institutional setting has changed its character sufficiently to negate the broad conformity with s.96 J.  In Tomko Laskin said do not consider the “detached jurisdiction of power alone”, but rather “its setting in the institutional arrangements in which it appears”.  If court like power is ancillary to a broader administrative and policy making role, then may be acceptable.  Delegation will not be acceptable if the adjudicative function is the “sole or central function” of the ATB. It is not clear from the cases if it is the absolute judicial role of the TB

See p 68-69CN for how to help delegation succeed – make it not be a lis interpartes. 

Core Jurisdiction:
In MacMillan Lamer defined a core of “inherent jurisdiction” which can’t be exclusively delegated unless authorized by C amendment.  This core is vague and there has not been much case law to help define it.  The MacMillan case only tells us that ex facia contempt is within the core. Core unlikely to be critical…
Note that MacMillan tells us that the courts will protect the s.96 J from the federal parliament as well.
Independence and impartiality (Def’s on p54CAN) – (But still require accountability!)
JI affirmed by Act of Settlement 1701 incorporated into s.96-100.

Inferior courts have less protection than s.96 – s.100 gives the superior courts. But provincial courts much more varied in nature so should allow them more flexibility. But JI extends to all courts (RRR – 4077)
All courts deserve judicial independence – Is a general C principle (Ref Re Remuneration) ( Constitutionally necessary to de-politicize the relationship between the Judiciary and the Executive – Can’t have negotiations.
In RRR Lamer created C req for JCC’s for PCJ’s (PEI only has 4 judges!) 
JCC to be “independent, objective, effective”

Bottom p81CN – BC JCC recommendations to ensure SOP.

	Issue
	Inferior courts
	s.96 courts

	Security of tenure
See p60CAN
	Requires that only be removed for cause (RRR).

After 65 @ pleasure of executive (Valente)
	Requires that only be removed for cause (RRR).

s.99(2) gives tenure until 75.

	Financial security
	Salary must be established by law, not discretion.

Salaries from annual appropriation (Valente) and decided by executive.
Require JCC, not below min, no negotiations. (RRR – See 4-081 and p55CAN)
	Salary must be established by law, not discretion.

Salaries from consolidated revenue fund and fixed by legislature.

s.96 – 100 = Ultimate independence.

	Administrative independence
	Control over the administrative decisions that bear directly and immediately on the exercise of judicial function – Assignment of judges, sittings of court and court lists – Valente 4069 (p52CAN) & RRR 4-080
	

	Performance review
	Provincial statute creates Judicial Council to review Moreau Berube. (Process is reviewable by s.96 courts – give deference).

4-007( Provincial court Act s.22(b) says that judicial council will conduct inquiries.
	Judges Act (R.S.C.) (4-090) creates Judicial Council which reviews complaints (Gratton) (Process is reviewable by s.96 courts – give deference).
s.99(1) – hold office during good behaviour. Permanent incapacity leading to non behaviour is not good behaviour (Gratton)

	Appointment
	Provincial court Act (4-006) – Judicial Council.
	s.96 –  On advice of judicial council

Federal courts under 4-002 process.

	Removal
	No address to any legislature required.
	On address of both houses – s.99.

	Bias
	RAOB - Would a reasonable person, viewing the matter practically, apprehend bias? Moreau Berube.
	RAOB - Would a reasonable person, viewing the matter practically, apprehend bias? Wewaykum.




Regional representation in SCC (p85 of CN) – public confidence, appreciation of local circumstances, federal principle. But what does a judge from Manitoba know about BC!
Ways to impute bias – p88 CN.
Valente said that inferior courts don’t get the same level of protection that s.96 – 100 gives. Valente framed his cause of action as a violation of 11d of the Charter.
Everything is contextual and is NOT an all or nothing approach to discipline. 
Valente 4-060 tests for impart. AND indepen. are of “reasonable” perception. Same for ATB – See 4-138 CUPE.

CUPE test for impartiality was that would need RAOB is a “substantial number of cases”
Administrative tribunals:
Can have ROL issues when policy and adjudicative functions overlap (Bell).
The more adjudicative the body, the more the need for I&I. ATB don’t get full level of 3 factors in table above as courts get (Bell - 4-113) and see p59CAN wrt RRR. Test for bias is same RP test – p4-109, and 4-138 in CUPE.
Executive appointment discretion must be reasonably exercised (CUPE).
Subject to FC and then SCC review – Degree of deference depends on degree of technicality of topic (4-132).
Parliamentary supremacy (p64CAN) and amending of constitutions (M&F summary p69CAN):
· Provincial constitutions consist of CA 1867 and 1982 and s.92 in particular, but otherwise their constitutions are not entrenched and can be modified by regular statute – same as UK and NZ.

· For definitions of words like “citizen”, no glossary in CA’s, could look in federal interpretation act for guidance, but is not strictly applicable because CA’s are not federal statutes.  For provincial definitions look in provincial interpretation acts.

· CA’s state min req’s, so if province wants to legislate that required to have elections more frequently, then that is OK. In similar way the regional veto statute was passed to make C amendments more difficult.
· “Manner and form” – comes from s.5 of CLVA – Trethowan – can change C so long as follow M&F req ( Gave injunction b/c Bill had not been given royal assent.
· Self referring entrenching provision is required to protect entrenched statutes e.g. s.41(e).

· PS requires that there be no subject matter beyond the scope of the parliament, so M&F req’s can be hard (Ranasingh 2/3 incl not present), but must be workable – So parliament not really supreme if can’t bind future parliaments. And PS limited to s.91 or s.92.   s.2 of Canada act against PS of UK parliament.
· Regional veto statute (fed) and C question Act (RSBC – 5-000) are increased M&F. 

· Ranasingh – Courts have a duty to ensure that C is followed – Can look behind the statute in these cases.

· Ranasingh is stronger than Trethowan because in Ranasingh the statute was already enacted. (p103CN).
· Ranasingh had no external authority for the manner and form requirements to be respected – Constitution by definition is supreme. Not the statute in Ranasingh was well intended, just not C.
· Rre Canada Assistance Plan – M&F req must overcome s.42(1) of Fed interpretation act – Is a presumption against entrenchment. 
· 3 questions if want to know if an entrenched statute be changed? 
1. Does the entrenching clause cover the relevant clause? Is the new clause / statute what the old one wanted to prevent?

2. Is the entrenching clause self referring? 
3. Is the entrenching provision too onerous and therefore unconstitutional?

· “Independence once given cannot be taken away”
· We have a divisible constitution – not all parts equally protected – have 5 different amending formulas.

· Federal system must have a rigid (difficult to amend) constitution setting out the judiciable principles, so the fact that the amending formulas are hard to amend is not necessarily a bad thing. 

· If going to change the way laws are made or C is amended, must still fulfill C requirements which you have not amended – e.g. LG to give royal assent – p43 of CN.
· Secession of Quebec – Issue of national importance, Hogg p136 gives issues – So s.43 and 45 out – s.44 clearly N/A. Choice between s.41 and s.38. I would say unanimity required – peg = s.41(b) because will make the # of members in house of commons will be less than # of senators in Senate in 1867. Alternatively fed prin, and supreme court act which says Q must have 3 judges, makes regional representation in SCC a const req – so changing s.41(d). If referendum require clear Q and clear majority. But even if say can use the 7-50 formulae, this in conjunction with the regional veto statute almost has the affect of unanimity. p136 Hogg.
· S.38(3) anticipates the end of co-ordinate federalism ( will lead to checkerboard constitution.
· Only s.38 is the only amending formulae which as a time frame i.e. >1 but <3 years.

· Can’t use 1 part of the C to amend another part – 7-084 Egale

Preamble

· The words “Constitution similar in principle to that of the UK” has been said to imply the ROL as a constitutional principle – (Elliot 2-092) In the Manitoba Language rights reference it was noted that the principle of the ROL is incorporated as a constitutional principle by the preamble to CA1982.  

· The provinces tried to use the words of the preamble of the CA1867 “desire to be federally united” to imply a legal requirement for the consent of the provinces in the patriation reference. However the SCC held that the preamble had no enacting force and did not create a legal requirement for provincial consent.

· The federal principle is found in the preamble to the CA1867 when it states that the provinces “desire to be federally united” i.e. under the federal system members join voluntarily and create a federal government in which they are all represented.  

· In Harvey v NB AG it was found that the preamble to CA1867 affirms a parliamentary system of government and thus incorporates the right of parliament and the legislatures to regulate their own affairs(3-092) and therefore parliamentary privilege. It was also noted in Harvey that the notion of the separation of powers is incorporated by the preamble to CA1867 when it refers to the British Parliamentary Democracy, since separation of powers is a fundamental tenant of the British Constitution. 

· The words “similar in principle to that of the UK” in the preamble to the CA1867 imply that the Executive will be drawn from the Legislature, but this is just a convention. 

· The unitary court system is similar to the UK so that is what we have despite s.101 suggesting that a federal court system was anticipated.

· In the Remuneration Reference (used 11(d) for cause of action) Lamer said that the preamble was the “grand entrance hall to the castle of the constitution” and interpreted the preamble to partly embody principles, including JI (4074) which justified the creation of a C requirement for JCC’s. Preamble used to “fill in the gaps”. All public power must find its ultimate source in a legal rule – 4-074 RRR.
Royal Prerogative – Extent of powers of the Executive!
· Prerogatives of the Governor General: Appointment of the Prime Minister, Dismissal of the Prime Minister, Dissolution of Parliament, appointment of judges and senators, assents to legislation,  
· Royal prerogative of King James was limited in the question of royal proclamations. 

· Royal prerogative did allow R to set up the reference based pricing scheme in the Pharmaceuticals case i.e. the Legislature had approved the funding and the R could exercise discretion on how to spend the money.

· The cabinet makes decisions based on prerogative of legislative powers.  Prerogative powers are the residual powers of the Crown, now limited to pardons and the appointment of judges, the placing of ambassadors, etc.

· The power to enter into treaties is thus an executive prerogative.  A treaty is binding on Canada internationally when signed by the Governor General.  However, this does not change Canadian laws internally.  Section 132 of the constitution gave the power to implement treaties to the federal government.

· Historical common law prerogatives the executive can exercise: power to pardon, crown takes title to any unnamed properties, immunity from procedure / tort liabilities / legislation. Some of these have been removed / modified by parliament e.g. can sue gov in tort, but have shorter limitation periods.

Rule of law – (From Magna Carta – 3-068):
· Amorphous principle which has been taken to mean that there must be a basis in law for any action on the part of the state or its officials which limits individual liberty, and that the law must be applied equally and impartially. In the Reference Re Manitoba Language Rights Act 1870, it was held that the ROL is supreme over officials of Government as well as private individuals, and that the ROL requires the existence of positive laws which facilitate normative order.
· The ROL is incorporated into the Constitution by the preamble to the Charter, and operates on all levels from the avoidance of anarchy to the creation of law of specific content, including the protection of rights of the individual (See continuum on p35 of CN). The ROL is also alluded to in the preamble of the CA1867 with the reference to a “constitution similar in principle to that of the UK”.
· 52(1) of CA1982 entrenches the principle of constitutionalism and indicates a commitment to the rule of law.

· In the Question of Royal Proclamation the chief justice stated that there can be no punishment w/o law i.e. punitive legislation cannot be retroactive. Non punitive legislation can be retroactive w/o violating the ROL.

· Roncarelli – Against the rule of law to allow one group immunity. Existence of law = Opposite of unqualified discretion. ROL is a value on which you can base your statutory interpretation, but official cause of action is that executive was acting outside of the scope of statute. It is against the ROL to have members of the executive exercising power with ulterior motives.  The action by Du Plessis was a “gross abuse of legal power expressly intended to punish [Roncarelli] for an act wholly irrelevant to the statue” (3-038)
· Regina v Catagas – The executive violated the ROL & equality by announcing that certain groups would be exempt from the M Birds Act i.e. the rule of law requires that laws be applied according to the statute as approved by the legislature. Every thing the executive does must be based on legitimate authority i.e. like was in “Gray”.
· CBC – Would not give one broadcaster special privileges, that would be contrary to s.15 of the charter and against the ROL.  It could be argued that s.16 of the Interpretation Act (3-028) is against the rule of law because it indicates that the law will not be applied equally to all groups, but such legislation may be held to be justified under s1 of the charter ( Depends on how strict your test is for the rule of law, avoidance of anarchy, or absolute equality. s.14(2) of BC interpretation act is fair to the public – see p39 of CN – good ROL.
· George Erwin Gray - Not against the rule of law to give the Executive significant power in state of emergency eg war – what is lawful is context dependant. Court may be called on to decide, in terms of Emergency Act, if the crisis is over and therefore the emergency powers must be revoked.
· In the Manitoba Language rights reference the ROL requiring the “absence of anarchy” was used to justify giving the legislature time to translate and enact Manitoba laws from 1890 to 1985 into French.  The ROL required the court to insist on all the translations being done i.e. to emphasize respect for the ROL it must be shown that it is not acceptable for the legislation to ignore the law as defined by the Constitution.
· The ROL requires that appropriate amending procedures be followed.  Therefore in the Manitoba Language rights reference, it was against the ROL when the Manitoba PG passed provincial legislation which attempted to modify the CA1867 instead of having the amendment enacted by the English Parliament. The ROL is the fundamental constitutional principle which made the Language Act 1890 unconstitutional.
· In the Manitoba Language rights reference it was shown that the ROL is a legal principle against which laws can be measured.
· When we interfere with someone’s actions, the ROL says that we must be able to show some authority for it. The legislation in Liyanage violated the rule of law because it defined crimes which applied retroactively (ex post facto), destroyed procedural safeguards and was aimed at securing convictions of particular individuals. Canada does not explicitly prohibit Bills of attainment like USA does, but the Constitution generally and particularly 11(i) of the Charter indicates that Legislation such as that in Liyanage would be against the ROL in Canada.  Non punitive retroactive legislation will not necessarily violate the ROL e.g. Waste Management Act.
· The FP did pass legislature aimed at the FLQ terrorist organization. The constitutionality of this legislation was questioned because it was directed at a specific group, but eventually conventional legislation was used to convict the suspects. (October crisis – kidnapped 2 officials, wanted Quebec separation, Trudeau invoked War Measures Act to deal with the crisis.)

· The ROL requires that legislatures can only apply the power which they have (BC Civil Liberties Association).

· The ROL also requires that the body delegating the power must always reserve the right to revoke the power (Re George Erwin Gray). All public power must find its ultimate source in a legal rule (RRR - 4074)
· The ROL requires that legislation be objectively and independently assessed.  Therefore in Canada high level judges are guaranteed security of tenure to ensure they are not pressured into appeasing politicians or interest groups.

· Having the courts rule on alleged wrongs of the court also raises questions on rule of law i.e. who is watching the watch dog?
· Can have ROL issues when policy and adjudicative functions overlap (Bell).

Separation of powers generally (p33 of CN)
· Not stated explicitly in CA, but inferred from preamble in Harvey v NBAG (p6) because has always existed.

· Are physical and functional overlaps eg Executive members typically drawn from Legislature (Convention). 

· Administrative bodies do all 3 tasks i.e. making implementing and ruling on regulations – Legis can’t cover all the details.
· Less concerned with physical separation than with functional separation.

· Apart from distinct cores, there is overlap of the power between the 3 functions of government, constitutional case law is all about determining what overlap is permissible i.e. where to draw the line.

· Nowhere is the separation of powers explicitly stated in the Const. This is because at the time the constitution was formed (1867) the separation existed and was taken for granted. The American and Australian Constitutions have explicit statements.  In Canada the SOP is implied from the principles of the constitution.

· Much of the information in the judicial independence section relates to SOP!!!

Separation of powers – Executive vs Judicial

· Question of prohibition – Executive wanted to pass legal judgment, Judiciary declared that King James was wise, but not wise in the law and has no right to adjudicate cases in his own right. 

· Independence of the judiciary is indicated in 11d d of the charter i.e. “independent and impartial tribunal”

· Although s.16 of the interpretation act (RSC) indicates that the Crown is not bound by statutes, in the case of CBC v The Queen it was held that the Crown is not immune from prosecution under the criminal code when acting outside its scope of duty. A crown agent is only considered to be an agent when it is executing the powers entrusted to it by legislation. (National Harbours Board p3-030)

· See 3-068 for limitation of power of the executive generally – Pharmaceutical case.

· Roncarelli v Duplessis – The AG was accused of assuming judicial power by deciding that Roncarelli’s liquor license should be withdrawn.

· In the Doucet Boudreau case the trial court judgment was appealed up the SCC because it was argued that the trial judge had encroached on the domain of the executive by specifying a French School implementation program monitoring scheme.  The monitoring scheme required the submission of progress and compliance reports to the court. The court said (5 vs 4) that the requirements were not an infringement on the role of the executive by the judiciary (s.24.1 of charter), but there was a strong dissent. Having the courts rule on alleged wrongs of the court also raises questions on rule of law i.e. who is watching the watch dog?

Separation of powers – Executive vs Legislature

· Proclamation – King can’t change or proclaim laws without approval/advice from Parliament.  The executive can only enact regulations within the scope of the power given to them by the Legislature.
· In Regina v Catagas the court denounced a crown “policy of dispensation in favour of Indians”(3-042). The Executive can’t announce that one group will be immune from a particular statute. The crown could however apply prosecutorial discretion to achieve the same goal, although to comply with the law this should be done on a case by case basis and be decided on issues of evidence, not on a policy decision by the crown that the law is wrong.  The executive can only modify legislation where it has been delegated the power to do so by the Legislature, and cannot unilaterally repeal laws by saying that it will not enforce them. In this case there was no delegated power to exempt certain groups. The executive branch lacks both suspensive and dispensive powers and it is not the role of the crown to make value judgments for society, that is the duty of the Legislature.
· Roncarelli v Duplessis – Executive can’t operate outside of scope of power given by legislature ( Limits to crown immunity are ruled on by the judiciary.
· In Re George Erwin Gray it was held that an Order in Council overruling the Military Service Act was permitted by the War Measures Act.  Thus it was held that the Legislature can give extreme power to Executive i.e. even power to overrule statutes.  However that power can be taken back by the Legislature at any time.  Furthermore a Legislature can’t give away power that it does not have.
· In AG Canada v AG Ontario (Labour Conventions) it was held that although the executive is responsible for signing treaties, the executive must ensure that they have the support of the appropriate legislative body (FP or PG as appropriate) before signing because the Executive does not have the authority to declare the treaty provisions as law. Treaties are not “self executing” – they must be enacted by the appropriate legislature. s.132 of CA1867 was held to not give the federal executive power to unilaterally adopt treaties and impose them as law, especially when the contents of the treaties relate to issues under provincial jurisdiction i.e. s.92 of CA1867. s132 covers treaties between the British Empire and foreign countries and is outdated and ineffectual regarding treaties which Canada has signed as an independent body. It was further held that the POGG power given to the FP under s91 did not allow the FG to enact treaties when the subject matter of the treaty was clearly in the domain of the PG as defined by the enumerated categories of s.92.
· In the BC Civil Liberties case the Judiciary ruled that the Executive had illegally exercised Legislative power. In this case it was confirmed that the executive cannot make laws via regulations w/o the delegated Authority to do so, and where authority is given the regulations must be made within the scope of the granted authority.  The BC PG was not authorized to declare abortion a non medically required service when the SCC had just passed a ruling to the effect that abortion was legal (3-055). Executive accused of trying to make abortions legal.
· See 3-068 for limitation of power of the executive.
· Admin bodies are created from statute which legis approves, and then they make laws – delegated powers

Separation of powers – Judicial vs Legislature
· The reference to the UK constitution in the preamble to the CA1867, and the historical independence of the legislative and judicial branches in Canada indicate that the separation of power between the legislature and the judiciary is a fundamental part of the Canadian Constitution.

· There is not a separation to the extent that the sole function of the L is to make law, but the J also makes law i.e. CL and interpretation of statutes.

· In the case of Roncarelli v Duplessis the judiciary created law regarding statutes by ruling on statutory interpretation.  This demonstrated the overlap of the functions of legislature and the judiciary in making law
· In Liyanage the legislature infringed on the rights and discretion of the judiciary by passing legislation which encroached on the independent guilt determination and sentencing roles of the judiciary.  The fact that there was existing legislation in place under which the offenders could have been tried, and that the offending legislation was only temporarily in force, further indicated that the legislature was aimed at securing a conviction and encroached on the domain of the judiciary.  Since the Sri Lanka constitution was silent on the vesting of Judicial power, it was assumed that judicial power remained where it had lain for more than a century, in the hands of the Judicature ( Silence and practice established SOP. The same assumption would apply in Canada.
· The FP did pass legislature aimed at the FLQ terrorist organization, but this legislation was held to be unconstitutional.  The Tobacco legislation aimed at recovering health care costs, is currently being evaluated by the courts.  One of the grounds on which this legislation is being attacked is that it is encroaching on the jurisdiction of the courts because it aims to find a particular group liable.
· In the Manitoba Language rights reference the ability of the judiciary to curb the power of legislature was demonstrated, well sorta, the legis had ignored the judiciary for a number of years by this time.  As noted on p2-082 of Ref Re Amendment to the Const of Canada “when a federal or provincial statute is found by the courts to be in excess of the legislative competence of the Legislature which has enacted it, it is declared null and void and the courts refuse to give effect to it”
· CBC v The Queen – Example of power of Judiciary to make law by interpreting the statute.

· In RRR – SCC “legislates” by creating C requirement for JCC’s ( This is a big step up from creating CL rules because no ordinary statute can modify this requirement. Since the charter the courts have gone to new extremes and have read in passages. Who watches the watchdog? Preamble is not a license to freely extrapolate.
· Reference questions should be clear legal questions – Else violate SOP ( Guess and Check, normally OK 2nd time around so not that inefficient (p83 of CN).

Standing, reference questions, interveners – Bringing an action to court:

· The crown can charge a person or organization for breaching a statute or regulation

· The GG can refer a question to the SCC for opinion as was done in AG Ontario v AG Canada regarding bill 9 passed in 1939 which declared the SCC as the final court of appeal for Canada. Provinces appealed to PC.

· The LG of a province can refer a question to the provincial court. This occurred in the Patriation reference i.e. questions were put by Quebec, Manitoba and Newfoundland governments to their respective courts of appeal, asking if there was a constitutional requirement for the consent of the provinces when the FP makes a request to the UK parliament for a change to the Constitution. These decisions can then be appealed to the SCC.

· If the court should find a question misleading it may interpret the question (as in Ref Re legislative authority of parliament to alter or replace the senate 1979) or qualify the question and the answer (as in Re Water Powers reference 1929) [bottom 2-080] Hogg p197,230-235 
· In the case of BC Civil Liberties Association an interest group petitioned the court asking for a ruling on the Constitutionality of the Medial Services Act RSBC 1979. 

· In the case of Pharmaceutical Manufacturers Assn of Canada v AG BC, a question was put to the court by Petition. The petition was challenged by the AG BC but was upheld by the BCCA on the basis of “public interest standing”. In this case the Petitioners were not being charged under the statute and therefore had to ask for special permission to have the case heard ( Standing.
· Courts tend to modify, amend or “interpret” reference questions – e.g. Remuneration Reference & also 2-080 
· 3 methods to bring an action to court – Ref, Appeal by person charged, declatory action (standing).

· Ref Q’s are required in federal system for constitutional review (But in Oz and USA AG answers them).

· Should only do references on clear legal questions – else violate separation of powers like was done in remuneration reference. Hogg p197,230-235 
· Might use reference method if can’t define a cause of action – Like for regional representation of SCC judges – but if clearly a convention then the SCC will just refer to RR amend CofC and say not legally binding.

· 3 types of legislation when considering standing (which is at the discretion of the court!)

1. Exculpatory – exempts from liability – not likely to be challenged by person charged.

2. Regulatory (Borowski) – Could be challenged by person charged if easily breached, so standing unlikely.

3. Declatory or Directory – Not likely to be challenged by person charged, most likely to get standing.
Must ask which category your legislation belongs to!

· Borwoski - 3 req for standing ( Serious issue as to validity of legis, citizen (5-009 = ?) must be affected and have a genuine interest in legislation (not frivolous or vexatious), no other reasonable and effective manner.

· Also - Must be justiciable, alternative methods tried e.g. protest, letter to AG. In Edwards case the executive was persuaded to put a reference question.
· Merely being a tax payer will not ensure standing – You must be closely and directly affected, unless one of the other factors is very strong, like Borowski b/c there was no one else to bring the action – fetes, pregnant mom.

· Extra 3 req’s for intervener (Imp Tobac 5-018) – Particular interest, such interest cannot be reasonably represented by parties to the case, contribution necessary and useful.  3 considerations = Don’t waste resources, ensure adversarial, don’t prejudice original parties. Note ( don’t want side issues, self righteousness, mini legis. Extra consideration if AG is a party – AG has lots of resources, what will you add?
· Better to decide issue in context of facts (Ref Re Secession of Q) – counts against standing and reference questions.

· Borowski given costs, interveners in Trethowan not given costs. But use costs as deterrence to floodgates.
· Interveners must add value w/o expanding issues, don’t want waste, repetition, side issues

Statutes

· Statutes can apply retroactively e.g. waste management act which forces you to clean up for old waste. ROL concern only applies to criminal statutes.

· Bell(4-116) – Commissions guidelines, like all subordinate legislation is subject to a presumption against retroactivity. Regulations are law.

· Canadian Union of Public Employees – statute must be read as a whole – minister of labour does not have untrammeled discretion – must appoint suitably qualified judges ( Examine the legislative scheme. Referred to Roncarreli which said that “there is always a perspective within which a statute is intended to operate”.

· Canadian Union of Public Employees quoting Driedger “The words of an Act are to be read in their entire context and in their grammatical and ordinary sense harmoniously with the scheme of the Act”, and Ocean Port Hotel case “not open to a court to apply a CL rule in the face of clear statutory direction.”

· Driedger's “Construction of Statutes, 2nd ed. (1983): “Today there is only one principle or approach, namely, the words of an Act are to be read in their entire context and in their grammatical and ordinary sense harmoniously with the scheme of the Act, the object of the Act, and the intention of Parliament”. R v Bell Express View.
· Must ask if the statute is enacted and in proclaimed i.e. given royal assent, and even then check when the different sections come into force. Maybe a trigger like “Enforcement of Canadian Judgements Act” which never had trigger event occur – p35 of CN. If silent then it likely comes into effect on royal assent. Repealed?
Statutory interpretation – Rules are in no particular order – not really such a thing for SI:
· Try and read together in harmony – applying stricter satisfies both.

· Classify statutes as general or specific. For example in Pharmaceutical Assn of Canada v AGBC it was noted that where provincial and federal statutes give rules on the same topic, the stricter rule should be applied which would lead to compliance under both statutes.(3-064)

· More recent dominates to extent of inconsistency
· Legislation trumps CL.

· Federal trumps provincial = doctrine of paramountcy 

· General rule of statutory interpretation, try and apply so as not to violate citizens rights.

· In Pharmaceutical Assn of Canada v AGBC it was confirmed that the “covering the field” argument is generally not favoured and where possible statutes are read in harmony. 

· In Roncarelli – Rand J chose to use ROL as a judiciable principle – Did not have to, could have just applied statutory interpretation – p42 of CN.

· Driving is a double aspect matter – lots of dueling but applicable statutes.

· “Includes” does not restrict – Noah. Strict construction rule – what not explicitly prohibited by statute is still allowed – give a narrow interpretation sometimes to reflect social values. But in Mossop a narrow interpretation by the majority resulted in denial of social modifications. (“shall”, “may”)
· Many rules and difficult to predict which one any particular judge will apply.
· Legitimate to consider mischief the statute was intending to address - Noah

· Hansards, briefs to legis committee can only be used to determine mischief, not actual intent. Prev. enactments can be used to determine mischief as well, and be an indicator, although not definitive of LI (p74CAN). 

· Can look at French version = Shared meaning rule.
· Parliament may have intended undefined terms to be interpreted according to social norms at the time of the dispute, else they would have defined the terms – L’Heureux-Dube in Mossop

· If is quasi constitutional, then should apply large purposive and liberal interpretation – L’Heureux-Dube in Mossop, because must allow for social change. Purposive ( see 3-093, Par priv v s.3 of charter in Harvey.
· C statutes should be broadly and purposively interpreted because hard to legis to amend, but this is also reason to be especially careful with your interpretation - RRR
· p38 CN and 3028 and 3033 of materials refer to the provincial interpretation act 
· Statutes are always speaking. Look at interpretation section within the act!
· Living tree purposive approach from Edwards case v Idea of original intent. Applied by L’H-D in Mossop. Or can say that OI was to let the TB decide. Else they would have defined all terms.
· External v Internal approach in Edwards – p76CAN.

· Called a “liberal purposive approach” if not a C statute, as opposed to living tree.

· Not the role of TB to legislate; need debate in a public forum – Bellinger, SI influenced by courts view on SOP!
· In Egale, BCCA and OntCA took liberal purposive approach – But OntCA had less respect for SOP and did not suspend judgment. At trial said that was for legis to decide.
· Mention corporate intent as distinct from and much more relevant than individual intent, which is irrelevant.

· Constitutional SI is about reconciling values.  Facts drive how we see the issues.
· textualism: a judge is to look to the plain meaning of the word, and can use a dictionary or other such grammatical aids

· intentionalism: a judge may consider the legislative history of the legislation and the political context in which the legislation was passed, as well as his own understanding of the text, in order to give effect to the legislature’s intentions in passing the legislation.

· purposivism: uses the above techniques in addition to judicial judgment as to the purposes of the legislation.

· In Pepper v. Hart, the House of Lords allowed Hansard to be used to interpret legislation.
· Special over general DOES apply within same statute, implied repeal does not apply within a statute.

· If refer to earlier, and then earlier repealed, referred to provisions still applicable.

· Normally don’t look behind legislative record – Ranasingh/Treth = exception b/c constitution.
· Rules are only presumptions, can rebut one another. Absurdity can be narrow (illogical) or broad (unjust).

· Expressio unius est exclusio alterius ( if not mentioned, intended to exclude. (p66 of CAN)

· Bias - Favour A if ambiguous, and citizen if rights infringed, favour social benefit for social welfare legis.

· Human rights and const legis takes precedent over ordinary legis. Statutes trump subordinate regs.

· Redundancy rule = No redundant clauses.

· See CUPE 4-132 and 4-127 for standard of review SI.

· Egale – Must give large and liberal interp b/c magnitude of the subject dealt with in so few words.
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