Question One 2001 - Air of Reality:


The AOR is an initial evidential burden on the A, requiring there to be some level of evidence relating to a particular defence the A wishes to raise.  Mistake of fact also requires an AOR to be created by the A even though it is not technically a “true” defence because it relates to the elements of the offence. If no evidence is raised, the defence will not have an “AOR”, and the defence cannot go to the TOF. The decision on whether the AOR has been met is made by the trier of law. 


Heureux-Dube J in Park said that the proper question for the TJ is whether the evidence put forward is such that, if believed, it would allow a reasonable jury properly charged to acquit. It is not a scientific test  and requires judgement to be excercised by the TJ. 


The AOR is an appropriate requirement, because, as stated by Heureux-Dube, “courts must filter out irrelevant or specious defences, since their primary effect would not be to advance the quest for truth in the trial, but rather to confuse the TOF and divert their attention from factual determinations that are pertinent to the issues of innocence or guilt.” The AOR ensures that only those defences which have merit will be considered by the TOF.  This helps maintain the integrity of the judicial system. 


In theory, an AOR requirement does not violate Charter rights, because the strength of the AOR is tailored to the particular defence it is being used for. Defences can require either a reasonable doubt or a legal burden of proof. For example, self defence or mistake of fact only need reasonable doubt, while automatism and general intent intoxication need a balance of probabilities. The particular AOR used in any defence will always be decided according to the level of doubt required for the defence to succeed. Therefore, the AOR threshold will be less difficult to meet for self defence than for automatism. Since the burdens required for defences have all withstood charter analysis, the AOR withstands charter analysis. 


The AOR indirectly works towards the fulfilling charter rights of accused by reducing the length of trials. Section 11(b) of the charter gives the right to be tried within a reasonable time, and the AOR helps this by increasing the efficiency of the judicial system.


However, there are problems in practice because of the difficulty TJ’s can have in determining if the AOR threshold has been met. The two areas which expierence difficulty are mistaken belief in consent in sexual assaults and psychological blow automatism. 


In the mistaken belief in consent situations, the problem is determining if the mistake was actually an honest belief in consent at the time of the assault. Since the nature of the offence is such that there are often no witnesses other than the complainant and the accused, the defence of belief in consent is often raised because it will be one person’s word against another’s. If the accused cannot present evidence on consent, there is a temptation to simply argue mistake regarding consent. The amount of evidence required to establish AOR has not been clearly defined. In Parks, Heureux-Dube J, relying on the earlier judgment in Osolin, ruled that more then a bare assertion of belief in consent will be required for the AOR to be met. But the AOR can be met in those situations where the accused’s detailed testimony, the testimony of the complainant, or the external evidence show some indication that the trier of fact could find the accused had a belief in consent. S.265 was passed by parliament to try and clear up the AOR test, but had little impact on the law and is seldom used.


In “psychological blow” automatism, the accused has a heavy evidentiary burden to meet the AOR threshold. The AOR concept was created in relation to defences when the accused only had to raise a reasonable doubt, but in psychological blow automatism, it is used where the accused has to prove automatism on a balance of probabilities. 


This difference in standard of proof caused confusion which was then dealt with in Stone. In Stone, Bastarache J  listed the requirements needed for the more strenuous AOR pertaining the psychological blow automatism. These include an assertion of involuntariness by the A, expert evidence to support the assertion, other corroborating evidence such as severity of triggering stimulus, bystander evidence, medical history, and whether the A had a motive. All of these factors are considered when determining if the AOR threshold has been met.


The TJ must decide whether to leave mental disorder automatism or non-mental disorder automatism with the jury. Stone indicates that MD A will be the starting point and evidence will be required to move to non MD A.


A codification of the AOR test would formally ensure that defences are only put to the jury for consideration when there is a reasonable possibility of acquittal.  The codification would have to identify the differing thresholds for the AOR test as determined by the final standard of proof for the defence. Codification will ensure uniform and universal application. The AOR concept is consistent with the Charter and does not need the extra section 1 protection given to legislation.


The specifics of the AOR in these circumstances do not need to be codified, if the section dealing with the codification clearly indicates that the common law rules dealing with treatment of the AOR in specific situations are to be followed.

Question two 2001 - s.19 – Is it constitutional?
The rule under s.19 and its rationale:

S.19 indicates that ignorance of the law is no excuse.  This is a policy decision and says that ignorance and misunderstanding of a statute or of a judge’s ruling is not a defence. Knowledge of the law is seldom an element of the offence, and this is the technical reason why mistake of law is not an excuse.  Mistake of fact can be a defence. It is often not clear whether a mistake is one of law or fact, for example compare Prue and Baril to McDougall. The purpose of s.19 is to prevent accuseds using ignorance of the law as an excuse, and to encourage knowledge of the law.

Exceptions

When knowledge of the law is part of the MR of the offence:

In Docherty the accused who was intoxicated and in the drivers seat of a car was acquitted from a charge of violating his probation order. In that case knowledge that one was violating the law was an element of the offence. Since the accused believed that the car could not be started, he believed he was not violating the law. S.282(1) defines “abduction in contravention of custody order” and is an offence which requires knowledge of the law. It is rare for knowledge of the law to be part of the MR of the offence and the few exceptions which do exist are not contrary to the purpose of the rule because they will not encourage overall ignorance of the law.

Officially induced error:

From Cancoil (removal of protective guard approved by inspector) we know that under officially induced error mistake of law can be an excuse, but only where the error is reasonable.  Reasonableness will depend on efforts made to ascertain the proper law, the position of the advising official, clarity, definitiveness and reasonableness of the advice given etc. This exception does not encourage ignorance of the law and is therefore not contrary to the purpose of the s.19 rule.
Argument supporting the rule:

Gives incentive to know the law; we don’t want to encourage ignorance of the law (Pontes).

Ignorance of the law is blameworthy in itself.

Administrative efficiency: It would place a huge burden on the Crown to require proof that the accused knows the law in each case (Pontes). It is also very difficult to prove that an accused knew the law because it is a subjective state which occurred in the past and there is seldom much evidence to establish such state of mind.  Accordingly, s.19 eases the burden on the Crown.  

Many guilty parties would escape conviction if MOL was an excuse.

Consistency in the law is desirable. Consistency cannot be achieved if different defences are available depending on the personal knowledge of the accused.

Sympathy for well meaning accuseds can be accounted for in sentencing (Pontes)

Arguments against the rule:
Results in the punishment of those who honestly thought they were within the law i.e. punishing an innocent mind. This is most common with regulatory offences (Pontes), but since these are not of high stigma it does not cause too much concern.

Perceived unjust convictions could lead to cynicism and disrespect for the law.

Ignorance of the law will be more common amongst less educated people.  Therefore the rule reinforces existing inequalities.

It is difficult to know the law when it keeps changing – especially with regulations e.g. Molis and drug regulations. In Molis an investigation of the law did not constitute a due diligence defence. (9-048)

Problems with application of the rule:

The application of the rule itself is not too problematic because it makes the administration of the law easier i.e. trials quicker and easier because the Crown does not need to prove that accused had knowledge of the law. However triers of fact may have sympathy for accuseds who are morally innocent and may look for other justifications to not convict. This may have the effect of introducing anomalous results and therefore uncertainty into the law.

The application of the exceptions can create problems/delays. For the officially induced error exception, evidence must be led to determine if the advice and reliance thereon by the A was reasonable. For the exception where knowledge of the law is required as part of the MR, the Crown has the difficult task of proving that the accused did have knowledge of the law.

Consideration of Pontes:
Pontes was found driving while prohibited from doing so. The majority held it to be an absolute liability offence, the minority said it was strict liability. Apart from the references to Pontes made above, it should be noted that the majority and the minority agreed that mistake of law is no excuse. The minority deemed there to be a due diligence defence (DDD) which did not relate to mistake of law. The majority said that the only DDD related to mistake of law, and that since mistake of law is not an excuse there was no DDD, and it was therefore an AL offence.
Constitutional issues surrounding the rule:

The constitutional issues relate more to true crimes than to regulatory offences which don’t carry criminal records. s.19 is in the criminal code so it is directly applicable to true crimes. Generally, it is a principle of fundamental justice that only those with guilty minds bear the stigma of a criminal record (Vallaincourt), Although it is noted in Vallaincourt that that there are lots of crimes in code with objective MR requirements. Strictly speaking each of these will violate the charter, but most would be upheld under s.1
s.1 analysis:

Burden is on the Crown to prove that the Infringement of Charter rights is “reasonable and demonstrably justified” on a balance of probabilities (Oakes at 3-047). To do this the Oakes test requires the following 2 criteria to be met:

1. Ends analysis: The objective must be of sufficient importance to warrant overriding a constitutionally protected right.

The objective of the legislation is to ensure uniformity in the law, ease the burden or proof on the Crown and encourage knowledge of the law. These considerations are of sufficient importance – this stage is passed.

2. Means analysis: The means must pass the proportionality test which has 3 parts:

Rational connection(RC): 
Laba ( Require a RC between the between the presumption and the objective of the legislation.  

The aims of the legislature described above will be met by the presumption – this stage is passed.

Minimum impairment: From Downey (and Whyte) we know that the means do not have to be the “least intrusive” possible means, so long as there is no alternative means which the Crown could have chosen and which would have been less intrusive and which would have achieved the objective effectively. 

There is no reasonable alternative way which as effectively achieve the aims of the rule. Requiring the Crown to prove knowledge of the law is almost an evidentiary impossibility and would cripple the justice system.
Proportionality between importance of objective and limitation of right.

Given the harm which will come from the disincentive to know the law, the difficulty of securing convictions for the Crown, and anomalies that would arise, I think that there is proportionality between the objective and the limitation of the right.

Therefore this violation of s.7 is deemed to be upheld under s.1 of the Charter 

Question Three 2001 - Changes made by the charter:

Two areas of substantive law that he Charter has an impact are the defence of not criminally responsible by reason of mental disorder (NCRMD), and the requirements for mens rea.

NCRMD:
Note that issues of mental disorder relate to the state of mind of the A at the time of the offence, not at the time of trail. Two major changes were made to the law regarding NCRMD during the Charter analysis in the Swain case. Firstly, it was held that R cannot raise the issue of sanity unless:

1. It has first been raised by the accused, 
2. The accused has raised issues of capacity, 
3. All the elements of the crime have been proven, and the A has been found guilty i.e. the R can raise it before sentencing. 
This changes the old common law rule that the defence of Not Guilty by Reason of Insanity (NGRI) could be raised by the crown at any time. The old rule was found to be in violation of section 7 of the Charter, because it violated fundamental justice by not allowing the accused control of his own defence. This change benefits  accuseds because under the old rule the crown’s claim of NGRI could prejudice the defences raised by the accused if they were inconsistent with lack of sanity claimed by the R. For example the A may say he had an alibi, and the R would respond by saying that he was delusional and no such alibi existed.  Furthermore issues of insanity raised by the R may prejudice a jury against an accused because of the cultural stigma which persists regarding mental illness.

The second change made to NCRMD in the Swain case was that hospitalization is no longer mandatory for a person found NCRMD. Previously, under the NGRI provisions the TJ had no discretion and hospitalization of an indeterminate length was automatic for anyone found NGRI. There were 3 problems associated with this system:
1. Interderminacy – the A could spend more time in confinement than the maximum prison term which would have been served if he had been found guilty.

2. Decision regarding release of people classified as NGRI were very political.

3. The state of the A at trial was not considered, so any improvement since the time the offence was committed were irrelevant.
Now there is a system where once a person is found NCRMD, a hearing decides whether or not the person is currently a danger. Options of detention, conditional discharge or absolute discharge are available under s.672.54. Even if the A is detained, the new system is less arbitrary about when they will released than the old one was.  Under the old system the A was detained at the pleasure of the LG. This positive change and advances in psychiatric science mean that people can often be treated as outpatients. Swain eliminated the unjust threat of indefinite hospitalization associated with a declaration of NGRI. The depth and quality of intervener arguments in Swain contributed to this positive change in the law. 

Mens rea requirements:
The charter made important changes in the law regarding MR requirements, particularly for murder. The early post-charter case Ref Re BC Motor Vehicle Act made mens rea a constitutional requirement for criminal offences. Prior to the charter, the requirement for subjective MR was only a common law principle which could be overruled by Parliament. The requirement for mens rea led the Supreme Court of Canada, in the series of cases starting with Vaillancourt , to describe the particular mens rea requirements for crimes described as “high stigma”. High stigma crimes include murder, attempted murder and theft. 


Before the charter cases, the Criminal code had many murder provisions which allowed a conviction with either objective foreseeability of death, or no foreseeability of death at all. In Vallaincourt the then section 213(d) [now s.230(d)] was deemed to violate the Charter because it allowed a conviction with no foreseeability of death. The case of Sit then struck sections (b) and (c) of what is now s.230. In Martineau  s.230(a), which allows a conviction with only objective foreseeability of death, was found to violate the Charter and not be upheld under s.1. 


These changes have resulted in Canada having one of the narrowest definitions of murder in the world. This change induced by the charter is difficult to classify as beneficial or harmful. The likelihood of a murder conviction is now more remote.  Although since only objective foreseeability of BH is required for unlawful act manslaughter (Creighton) and objective foreseeability of death is required for manslaughter under criminal negligence, the accused will generally not escape punishment entirely if death has resulted from the actions of the A. However, the punishment for manslaughter is less severe and more discretionary than for murder. Many Canadians feel that our laws are swaying too much in the favour of criminals, and reading the cases I got the sense the Lamer in particular influences the law in the favour of criminals. The classification of murder is one of the areas where the law has been changed most drastically, and the intention demonstrated by Parliament in regards to what Canadians view as murder has been overturned by unelected judges. 

Conclusion:

The changes made to our criminal law by the charter have been sweeping.  Under the charter, judges have imposed their personal morals on the law.  Some of these changes have resulted in a more coherent body of law, but the rule of law and separation of powers require that the judiciary exercise discretion and deference for the legislature. Many of the changes have been beneficial, and have helped to protect some of the more vulnerable people in society, such as the mentally ill, while other changes have been less easy to identify as positive or negative, because of their mixed effect.

Charter – How did it change the law – Michael notes:

Before charter the presumption of innocence was just a concept not in statute.  Parliamentary supremacy allowed parliament to overrule the Bill of R (Does refer to the presumption of innocence, but is not part of the C) and override the presumption of innocence.  The charter, and the POI in 11d, is part of the C and s.52(1) of CA1982 makes the C supreme law.  Therefore the charter trumps all other statutes. 

Charter codified rights of A, A needs to be protected because of resources of R.

Allowed A to challenge presumptions, including those which place an evidentiary or legal burden on the A.

Allowed legislation to be challenged – Oakes test, presumption that intended to traffic was unconstitutional.

S.33 left option for legislature to overrule charter, not been used, and would require an s.1 analysis to justify it else would be against the rule of law.

B4 charter only legal presumptions were challenged, afterwards evidentury P’s started getting challenged.

Comparing Appleby to Whyte demonstrates the change the charter brought, presumption upheld before Charter, was struck down under the charter.

Under the charter the courts can determine the appropriateness of the procedural (p56CN), due process and substantive parts of the law.  Parliaments ability to make law has been inhibited accordingly.

In Creighton the SCC toned down the amount of interference the courts were imposing on the legislation.

The charter has been used more widely than it was perhaps intended.  In Daviault Cory used it to evaluate the CL rule which he had just made up, but s.1 analyses were originally only used to evaluate legislation.

In Swain the s.1 was used to evaluate CL rules relating to when and by whom issues of MD can be brought up.  In such an s.1 analysis there will be no question of deference to parliament in stage 2 of the Oakes test, so the rule will be evaluated against a strict standard of minimum impairment.

Question One 2002 - s.33.1 – Is it constitutional?
“Section” or “the section” or “it” = s.33.1

Nature of the legislative provision:

The section was passed in reaction to the SCC extending the intoxication defence to General intent (GI) crimes in Daviault. It states that the intoxication defence is not available to accuseds whose behaviour is a marked departure from the standard of care described in s.33.1(2).  When committing excluded offences, an accused cannot claim lacked the GI or voluntariness because of self induced intoxication.  It is considered a departure from the reasonable standard of care to get voluntarily intoxicated and then interfere or threaten to interfere with the bodily integrity of another person.
s.33.1(3) notes that the section applies to all offences which have involve an interference or the threat of interference with the bodily integrity of another person.

s.33.1 is applies similar words and ideas as used in criminal negligence.

Arguments supporting the section:
The intention of the legislation is to prevent intoxication being used for crimes against a person and to prevent the possibility that a murder accused uses the Leary defence to get to manslaughter, and then Daviault defence to get an acquittal.

The level of intent required for GI crimes is low and it is seldom that even in cases of extreme drunkenness that the accused will lack the minimal degree of consciousness required to form GI.  

There are only a few GI offences with mandatory minimum sentences, therefore intoxication could be taken into account in sentencing. 

Many GI offences to not have lesser included offences, so allowing an intoxication defence may result in an absolute acquittal for an accused who commited violent acts and caused long term psychological harm to the victim, this is unacceptable.

Sopinka dissenting in Daviault said that society is entitled to punish those who get irresponsibly drunk and then commit offences. Sopinka says that for GI the principles of fundamental justice are satisfied upon proof that the A become intoxicated voluntarily – hence the intoxication defence is not needed for GI crimes and therefore s.33.1 would not offend the principles of fundamental justice. 
Making the intoxication defence more accessible will result in a flood of false defences, s.33 shuts the door to that possibility.

Arguments against the section:

It is possible that although completing the AR of, say an assault, the accused did not have the intent as a result of his intoxication. It is not constitutional to convict an A who does not have the intent to commit the offence and therefore an intoxication defence should be available.

Daviault requires the accused to be intoxicated to the point of insanity / automatism, this will be very rare, but when it occurs, the accused should be allowed to use the intoxication defence.   The Daviault burden of proof on the accused on the balance of probabilities is a high burden and it will be rare for an A to satisfy this burden. The burden of proof (expert evidence probably required) and the extreme level of intoxication required will prevent a flood of intoxication defences to GI crimes.
Some GI offences like sexual assault have high stigmas attached and therefore an A should have the benefit of an intoxication defence.

The presumption of innocence (11(d) of Charter) requires that the Crown bear the burden of establishing all of the elements of the crime including voluntariness – s.33.1 allows voluntariness to be assumed even though the A may have been drunk to the point of automatism.  
Conclusions on the s.7 argument:

If the accused was very intoxicated, the TOF may have a reasonable doubt that he formed the GI.  Denying the intoxication defence in this case violates s.7 of the charter because it results in a conviction despite there being a RD on an essential element.  Furthermore, if extremely intoxicated, the acts of the accused may be involuntary. It would infringe s.7 if an A was convicted for involuntary acts (King, Ruzic). Therefore s.33.1 violates s.7 of the Charter.

s.1 analysis:

Burden is on the Crown to prove that the Infringement of Charter rights is “reasonable and demonstrably justified” on a balance of probabilities (Oakes at 3-047). To do this the Oakes test requires the following 2 criteria to be met:

1. Ends analysis: The objective must be of sufficient importance to warrant overriding a constitutionally protected right.
The objective of the legislation is to prevent acquittals when the accused was sober enough to form the GI, but able to convince the TOF that he was too drunk to do so.  Aims to prevent fake defences for crimes against a person. Also aims to prevent a flood of intoxication defenses which will be an administrative burden on the court system.  This is a consideration of sufficient importance – this stage is passed.
2. Means analysis: The means must pass the proportionality test which has 3 parts:

Rational connection(RC): Unlike in Oakes and Whyte, in this case there is no basic fact to be proved by the Crown.  If is a crime included by s.33.1, then the restriction automatically comes into effect. 

Laba ( Require a RC between the between the restriction and the objective of the legislation.  

The connection is rational because if you disallow the defence, there will be no fake intoxication defences and the cases will be quicker.
Minimum impairment: From Downey (and Whyte) we know that the means do not have to be the “least intrusive” possible means, so long as there is no alternative means which the Crown could have chosen and which would have been less intrusive and which would have achieved the objective effectively. 

s.33.1 passes this stage because although lesser measures would impair the rights of the A less, they would not achieve the goals as effectively.  Furthermore as noted in Chaulk by Lamer C.J.C., the court should not second guess policy choices of parliament and that it is hard to know which method would violate the rights the least while still achieving the objective. 
Proportionality between importance of objective and limitation of right.
Most crimes against the person are committed by drunk accuseds. This makes it especially important that intoxication not be used as an escape from criminal liability for GI crimes which by their nature require a very low level of intent. Furthermore, the administrative efficiency achieved by the rule, the need to prevent a flood of fake defences also count towards proportionality. Accordingly I find the limitation of the right to be proportional to the importance of the objective.
Therefore I find s.33.1 to be a violation of s.7, but upheld under s.1.
Question Two – 2002:
The nature of the objective test in criminal law has plagued the Supreme Court of Canada from Tutton to Creighton and most recently in Hibbert.  In your view, are the judgments in Creighton and Hibbert consistent or inconsistent?  Your answer should:

i) briefly set out the finding on the nature of the objective test in each of Creighton and Hibbert (hint:  stick to the issue about which you are being asked);

ii) describe the reasoning of then Chief Justice Lamer in Hibbert that differentiated the two cases; and

iii) give your opinion as to whether this distinction is a sound one.  Do you see problems with its application or with the Court’s application of the test in different contexts?  You should refer to specific defences or offences containing and objective test and deal with the applicability of such tests.

In Creighton, the accused was charged with manslaughter and convicted at trial.  The SCC said that for cases of criminal negligence the test to be applied is that the negligence must constitute a marked departure from the standard of the reasonable person.  In determining the reasonable person for the objective foreseeability component, the Court held that the personal characteristics of the accused should not be taken into consideration when determining if he acted reasonably. The question is how would a RP have behaved in those particular circumstances.
In Hibbert, the accused was charged with attempted murder as a party and convicted of the included lesser offence of aggravated assault.  The accused pled the defence of duress, and the Court held that in applying the test, the personal characteristics of the accused should be taken into consideration in determining whether the accused acted reasonably i.e. use a modified objective standard which takes into account the “particular circumstances and human frailties” (para. 60) of the A.
Although they are both objective tests, the Creighton test is more strictly objective whereas the Hibbert test is more accurately described as a modified objective test.

Justice Lamer differentiated Hibbert from Creighton by holding that the Creighton standard is not applicable when the issue is the standard of reasonableness for an excuse based defence as opposed to determining liability under an offence that is defined in terms of a mental state of negligence.  Lamer’s reasoning is that the difference between objective fault offences and excuses based defences is that defences rely on “normative involuntariness”, whereas offences are voluntarily performed.  In other words when considering the elements of the offence we must bear in mind that the A chose to be in that situation, but when considering a defence it is likely that the A did not enter the situation voluntarily, but was forced into it, therefore the stricter objective standard for offences is justified.  This makes sense for defences like self defence, duress and provocation.
However the tests are not consistent, and whether the distinction can be justified is a matter of the rationality behind the reasons for distinguishing between offences and defences.

Justice Lamer distinguishes the two cases on the basis of voluntariness.  In the case of negligence based offences, the act is voluntary, in excuse based defences the act is not voluntary therefore the higher standard is justified for offences.  However, that distinction seems questionable.  If we analyse the two situations in terms of intent, in the case of negligence based fault offences, the accused is acting without intending or foreseeing that his voluntary act was dangerous, whereas in defences the accused is acting with the intent of producing the consequences of his actions.  So why should the person who intended his actions be given the benefit of taking his personal characteristics into consideration, while the person who didn’t have the intent to cause harm is judged by a harsher objective test?  Both cases involve the accused making judgments based on their perceptions in a particular situation.  To consider personal characteristics in one case and not the other is not a distinction which makes sense to me.

Another problem with the decision in Hibbert is that it wasn’t clear on which personal characteristics should be taken into consideration when applying the modified objective test.  “Huamn frailties” is quite an open ended expression. If the test gives the reasonable person all the personal characteristics of that accused which would affect the way a person would perceive events, this would allow the subjective perceptions of the accused into the test, effectively negating the objective inquiry.  The application of the test since Hibbert has been confusing at best and seems to apply only to excuse based defences and not where the defence negates an element of the actus reus or mens rea. In Stone, Bastarache J, discussing non MD A, referred to the Australian objective test from Falconer and did not discusss the earlier test from Hibbert.  This demonstrates the lack of consistency in this area of the law.
In Lavallee, the accused pled self defence, and the Court suggested that the actual perceptions of the accused should be considered in determining the reasonableness of her belief that she had to kill her common law husband.  In Petel, another case of self defence, the Court also held that “the jury must seek to determine how the accused perceived the relevant facts and whether that perception was reasonable”.  Both cases stick to the principle of the modified objective test, but seem to be blurring the line with subjectivity.

Therefore, as a result of the Creighton and Hibbert cases, in administering the objective standard for negligence based offences the court will not take into consideration the characteristics of the accused.  However, for excuse based defences, certain characteristics will be taken into consideration.  The result of the different approaches in applying the objective standard and different definitions of the reasonable person results in inconsistency in the law.  Parliament should step in, define the standards for each situation and eliminate the uncertainty and confusion. 

Question Three 2002:
3.
The mental disorder provisions of the Criminal Code are currently undergoing a ten-year review by the Human Rights and Justice Committee of the Federal Parliament.  One of the issues under consideration is whether the defence of non-mental disorder automatism should be codified.  How could the law be changed to better ensure the appropriateness of this defence?

Write a draft submission to the Committee on the above mentioned issue.  Your answer should include

i) a brief review of the present state of the law regarding automatism after Rabey, Parks and Stone (this should focus on what the law is today, not on the facts of these three cases);

ii) your opinion on whether the law relating to non-mental disorder automatism needs revision;

iii) your view as to whether the defence should be added to the Criminal Code or left to the judiciary to develop on a case-by-case basis.

The defence of non insane automatism is a common law defence that results in an acquittal of the accused.  The issue in these defences is whether the dissociative state was caused by a “disease of the mind” (in which case the accused would be found not guilty by reason of insanity or more recently not criminally responsible due to mental disorder) or caused by a factor that was not a disease of the mind that would fall into the concept of non-insane automatism.  The law regarding the defence can be summarized in the three cases of Rabey, Parks and Stone.

In Rabey, the court held that insane automatism is an impaired state of consciousness that is caused by a disease of the mind.  The Court further held that disturbances of consciousness due to certain specific external factors such as the stresses and disappointments of life do not fall within the concept of non-insane automatism.

In Parks, the court held that non insane automatism involved an impaired state of consciousness caused by something other than a mental disorder or due to some internal psychological weakness of the accused.  The court found that sleep-walking was an example of an internal weakness that would fall into the category of non insane automatism

In Stone, the court established a two part test for TJ’s in deciding between insane and non insane automatism.  First, there is an evidentiary basis for putting any defence of automatism to the jury (this includes expert evidence and other corroborating behavioural evidence). Second, if there is a basis for automatism, then it is up to the judge to decide what type of automatism to put to the jury.  The initial assumption is that the automatism is MD A and evidence will be required to move to non MD   The judge is to consider such factors as whether the cause of the automatism was external or internal, whether the accused is a continuing danger, and other policy factors.  The court further held that actions caused by an external psychological factor would only be considered automatism if it would result in a normal person reacting in that extreme manner.

The result of Stone was that the court significantly restricted the defence of non-MD automatism.  It is unclear whether this was necessary since there is little evidence to suggest the defence was being abused after Parks.  Nevertheless, most automatism claims after Stone are channelled through the mental disorder defence of s. 16 in the criminal code.

The problem with the ruling in Stone is not only that it makes the defence of non insane automatism less accessible, but that the court does so by reversing the burden of proof.  To rebut the presumption that the automatism is insane and to benefit from a defence of non insane automatism, the accused must satisfy a high evidential burden before the TJ and must also meet a legal burden by persuading the jury on the balance of probabilities.  The court recognised that the reverse legal burden on the accused created in Stone violated the presumption of innocence protected in the Charter, but justified its own Charter violation under section 1.  In effect the Court used the Charter to legislate ordinary law making the defence practically inaccessible.

Parliament should codify the defence of non insane automatism to make the legislative policy intention clear on the matter.  Parliament would need to indicate when the defence would apply (it would need to decide whether the restrictions in Stone were warranted), and it would need to clearly define the boundaries of non insane automatism as it has with insane automatism.

Codification of non insane automatism may not make any practical difference in the application of the defence, given that the defence is only invoked in a very small number of cases, however it could serve to revive it as alternative defence in certain circumstances.  Codification could also provide clarity and stability in an otherwise uncertain application of the defense.

Note:  argument anti codification may be that since the reforms in 1992 the results of a finding of mental disorder automatism under s. 16 the review board, by s. 672.54, has wide discretion in deciding what disposition may be made to the accused, including absolute discharge, conditional discharge or detention in hospital.  Result is it is better for the accused and for society that most cases be channelled through s. 16.

s.17 – Is it constitutional?
Depending on the question, you may want to leave out the stuff about the immediacy and presence requirements.

Nature of the legislative provision:

s.17 defines the defence of duress. S.17 lists 22 excluded offences to which the defence defined by s.17 does not apply.   s.8(3) does not avail the common law defence of duress to offenders of the excluded offences. Under the excluded offences there is no defence of duress.

How have the limitations of the s.17 defence been whittled away:

In Paquette s.17 was held to not apply to parties.  In Ruzic the immediacy and presence requirements were held to violate s.7 of the charter because they allow individuals who acted involuntarily to be declared criminally liable. This violation was found to be not upheld under s.1.  Accordingly the SCC directed the immediacy and presence requirements to be read out of s.17. 

The resulting s.17 defence can therefore be summarized as follows:

1. Under compulsion by threat of death or bodily harm

2. A must subjectively believe that the threats will be carried out

3. Not a party to a conspiracy/association whereby the person is subject to compulsion.

There is no requirement for A believing there to be no safe avenue of escape / legal alternative, this philosophical requirement would previously have been satisfied by the immediacy and presence requirements. The modified s.17 test is more lenient than the CL one, which is probably why the SCC applied the CL one in Ruzic.  The wording of s.17 does not require the threat to be to the A i.e. the threat can be to a 3rd party, so long as the threat is expressed to the A.

Arguments supporting the section:

The immediacy and presence requirements were designed to only provide the defence to A’s who had no legal alternative to committing the crime.  Parliament reasoned that if the threatener was not present and directing immediate threats, then the A would be able to escape the situation and go to the police. Deference must be given to Parliament means of ensuring the A had no legal alternative.

Justice requires that there be a proportionality between the harm avoided and the harm caused. Parliament felt that for the excluded offences the resulting harm is sufficiently large that any harm avoided would not be worthwhile. This is not an oversight, parliaments intention has been clearly indicated. Deference must be given to the legislature.  

Arguments against the section:

In Perka it was held that morally involuntary behaviour should not attract criminal liability.  In Ruzic it was held that a person acts in a morally involuntary fashion when, faced with a perilous circumstance, they are deprived of realistic choice whether to break the law.  Duress is an excuse based defence which is invoked after the AR and MR have been proved BARD, and it withholds criminal attribution because of the circumstances surrounding the commission of the offence. In Hibbert it was held that the defence of duress rests on the notion of moral involuntariness.  

In Ruzic the SCC held that duress does not mean that the A is innocent or morally blameless, they are blameworthy because they had the AR and MR, but their actions are to be excused.

The judgments in Stone and Rabey affirmed the need for voluntariness in a finding of criminal liability.

When ones will is overborne one is not acting in a voluntary fashion.  The law assumes that criminal offenders are autonomous, rational, freely choosing agents – Criminal liability depends on the capacity to choose and therefore morally involuntary actions should not attract criminal liability. 
In Langolis it was held that the common law defence of duress does not require the threatener to be present or the threats to be immediate and this suggests that the defence may be applicable even when these requirements are not met.

Conclusions on the s.7 argument:

Outright denial of the duress defence creates the possibility of conviction of an A who was acting involuntarily.  In Ruzic it was held that it is a principle of fundamental justice that only morally voluntary conduct can attract criminal liability.  Therefore denying the defense of duress violates s.7 of the charter.

s.1 analysis:

Burden is on the Crown to prove that the Infringement of Charter rights is “reasonable and demonstrably justified” on a balance of probabilities (Oakes at 3-047). To do this the Oakes test requires the following 2 criteria to be met:

1. Ends analysis: The objective must be of sufficient importance to warrant overriding a constitutionally protected right.

The objective of the legislation is to prevent acquittals when the A had a legitimate alternative and to prevent A’s inflicting greater to harm to others so as to avoid harm to themselves. This is a consideration of sufficient importance – this stage is passed.

2. Means analysis: The means must pass the proportionality test which has 3 parts:

Rational connection(RC): Unlike in Oakes and Whyte, in this case there is no basic fact to be proved by the Crown.  If is a crime is a listed excluded offence, then the duress defence is excluded. 

Laba ( Require a RC between the between the requirements and the objective of the legislation.  

With regards the immediacy and presense requirements, the connection is rational, because if the threat of that type, it is likely that the A does not have a legal alternative or a safe avenue of escape.

With regards the excluded offences, the connection is rational because the A will not be able to use the defence with the harm caused is large.

Minimum impairment: From Downey (and Whyte) we know that the means do not have to be the “least intrusive” possible means, so long as there is no alternative means which the Crown could have chosen and which would have been less intrusive and which would have achieved the objective effectively. 

s.17 fails this stage because I think that more carefully thought out legislation could as effectively address the intention of the legislation without the negative effects of the current s.17.  A “clarified” common law defence would be appropriate – see below.
Proportionality: Between importance of objective and limitation of right.

Given the failure of the minimal impairment stage, this stage is not relevant.  Nevertheless, the injustice of convicting a person for morally involuntary acts is grave, and I think it outweighs the risk of acquittal of a guilty A because he may be able to trick the TOF into believing that he had no choice.

Therefore s.17 violates s.7 and is not upheld under s.1.

Drafting a new duress defence section:
The defence must be such that only morally involuntary acts, in which the harm avoided is greater than the harm caused, and for which there was no legal alternative or safe avenue of escape, are protected.
1. A must believe that there is no legal alternative and have had no safe avenue of escape. This element should have a personalized “Hibbert” objective test i.e. consider a RP with the history, experience, knowledge and frailties of the A, in the given situation. For example the history of a battered woman who is coerced into committing a crime may have a feeling of no alternative or safe avenue of escape when other people without her past may be able to walk away from the abuser. Immediacy and presence are not required e.g. abusive husband may not be there when she hands in a fraudulent social security claim, but may beat her when she gets home if she does not hand it in.

2. A must be driven to act solely by serious threats of DOGBH.  If the harm avoided is not of this type, the proportionality requirement will not be satisfied. Committing crimes to protect property are not acceptable.

3. The threats must be operating in the mind of the A when the offence is committed. Without this requirement the behaviour would not be morally involuntary.
4. Threats of future harm, and threats to third parties should not preclude the defence, but the threats must be received by the A. Furthermore a close temporal link between the threat and the harm is required – else it is likely that the A has a legal alternative and/or a safe avenue of escape.  If the threats are to a third party, the third party must be closely related to the A, otherwise it is unlikely that A is acting out of concern for the threatened party.
5. A must subjectively believe that the threats will be carried out.  If this is not the case, the A may be driven by other motives in which case the acts will not be morally involuntary.
6. The seriousness of the threats must be such that a RP in the situation would have acted the same way. This is required to meet the proportionality requirement. This should be evaluated using a strict objective test, because an A may give to much weight to the harm avoided because it is close to their heart.

s.273.2(b) – Is it constitutional?

Nature of the legislative provision:

s.273.2(b) requires that an A took reasonable steps to ascertain the consent of the victim when engaging in sexual activity including, if the A is claiming consent, that involving the use of “weapons” and bodily harm. 
Objections to the section:

It could be argued that the section creates an objective standard by which to judge an accused's conduct. Such an objective standard is contrary to the principles of fundamental justice in s. 7.  

Also possible breach of s. 11(c) by placing an onus on the accused to testify in order to demonstrate that he took reasonable steps. 

Arguments supporting the section:

The crimes to which this section relates are not high stigma crimes, they can be prosecuted by summary conviction, there is no minimum penalty, the maximum penalty is only ten years.  
There is an objective component to the mental element of the offence, but the test is personalized according to the subjective awareness of the accused at the time. The accused is not under an obligation to determine all the relevant circumstances, the issue is what he actually knew, not what he ought to have known. 

The provision does not require that a mistaken belief in consent must be reasonable. Where a person takes reasonable steps, but makes an unreasonable mistake about consent, would be entitled to acquittal.

If a person, acting honestly and without wilful blindness, perceives ambiguous signals, it is his duty is to obtain clarification.  
It is wrong to punish a person who is "morally innocent" (Ref Re s.94(2) MVA) but if have sexual contact with a person who has not consented you are not morally innocent if you have not taken reasonable steps to ascertain consent. 

With regards 11(c), there is no testimonial compulsion nor is any onus shifted to the accused. 

May be a tactical or evidential burden on A to adduce some evidence capable of raising a reasonable doubt, but this does not involve any constitutional infringement. 
If there is no such section in the code then situations like those in Sansregret arise in which the technicalities of willful blindness and recklessness obscure justice.
Arguments against the section:

A conviction of sexual assault carries a stigma and Vallaincourt said that any crimes with a high stigma attached should have a subjective standard. 
Conclusions on the s.7 argument:

From Vallaincourt, as a general rule it is a principle of fundamental justice that a subjective MR with respect to the prohibited act exist in order to avoid punishing the morally innocent. There is an objective component to the assessment of whether or not the accused took reasonable steps and therefore I would say that there is a violation of s.7 
s.1 analysis:

Burden is on the Crown to prove that the infringement of Charter rights is “reasonable and demonstrably justified” on a balance of probabilities (Oakes at 3-047). To do this the Oakes test requires the following 2 criteria to be met:

1. Ends analysis: The objective must be of sufficient importance to warrant overriding a constitutionally protected right.

The objective of the legislation is to prevent acquittals by the A claiming MOF regarding consent. Given the  incidence of sexual violence and abuse in Canadian society – this stage is passed.

2. Means analysis: The means must pass the proportionality test which has 3 parts:

Rational connection(RC): Unlike in Oakes and Whyte, in this case there is no basic fact to be proved by the Crown.  

Laba ( Require a RC between the between the restriction and the objective of the legislation.  

The connection is rational because if you require the A to have taken reasonable steps, it will not be possible for the A to merely assert that he thought she was consenting. 

Minimum impairment: From Downey (and Whyte) we know that the means do not have to be the “least intrusive” possible means, so long as there is no alternative means which the Crown could have chosen and which would have been less intrusive and which would have achieved the objective effectively. 

For the reasons given above s.273.2(b) is not a sever limitation on the A’s rights because the test is still largely subjective.  There is no obvious measure parliament could have taken which would have achieved the goal as effectively and with less impairment.
Proportionality: Between importance of objective and limitation of right.

Given the prevalence of sexual assault against women and children, this is a consideration of major importance and as described above the rights are only slightly impaired. From Vallaincourt, the general rule for subjective MR is only a general rule, and there are many crimes in the CCC which only require objective forseeability of the results.
Therefore I find s.273.2(b) to be a violation of s.7 but to be upheld under s.1.

AL, SL and true crimes – balancing – See red dots p51 – 52
In non MD A, psychological blow test uses objective RP standard

Causation - Legal v Factual

COULD JUST COPY OUT P42.2 OF CN – So I don’t think this will be an essay.

Causation is only an issue if have a consequence element

Causation is all or nothing in crim law – did or did not cause it – BARD.  But can have more than one person who caused the result., no apportionment of harm.

s.224 – 226 and 228.  s.227 rule of year and a day for causing death revoked because of improvements in medical technology and slow killing diseases like cancer.

Describe act or omission and how the consequences must lead from the act or omission – idea of a chain. 

But for test would lead to too much liability – example p40 notes of mild assault and then car crash on way to hospital – not murder, but would be under factual causation.

So legal causation includes factual causation, but has limiting steps – see “standard working page”

Then discuss intervening causes which can break the chain – Smithers, Blaue, Jordan, Smith, Harbottle, Cribben, Nette.

Defence of diminished responsibility:

D of DR is when factors which may have led to the A not having full MR are taken into account.

Said to not exist in Canada
Does exist for murder – provocation

Does sorta exist for other crimes – see Negation of MR comments in standard wording after the provocation defence.

May exist in practice when the R goes for a lesser included offence because not sure will be able to prove full MR of greater offence.

Is taken account of in sentencing (Pontes).

General notes:

· Theft, murder (Martineau), attempted murder (Logan) are all special stigma, and are also all SI and therefore all have intox defence. Sexual assault (Daviault) and manslaughter (Creighton – objective test of MR) are not special stigma. This is NB for when doing block 6 of the elements i.e. is subjective or objective required !!!

· If the acts are totally blatant, then even specific intent can be inferred from the AR, don’t need evidence of A telling his friend the night before what he planned to do.

· If doing robbery s.343(c) and says assault, then R would decide which assault to try and prove – 265(1) (a) – (c)…so in exam, say which one you think the R would pick and proceed on that assumption. 

· General v Specific intent – See 6-043.

· Reckless subjective v reckless objective – see 7-029 in Tutton case.
· In manslaughter, whether you need objective forseeability of death or subjective forseeability of death depends on whether or not you are already committing a crime.  If is unlawful act manslaughter, like Creighton, the objective forseeability may be required, but if is CN manslaughter, then an argument can be made for subjective forseeability in order to be constitutional.

· S.686(1)(b)(iii) is the section which says that although you disagree with the lower court you do not think that an injustice has resulted.

· Must deal with all defences, at least say why they are not applicable.

· Argue both sides, then give decision, especially wrt defences.

· Be keen to say that you need more evidence.

· Knowing is the same as intending – chant this until you will definitely remember it and apply it if you see the word “intending”.

· Another chant – the law does not distinguish between parties and principles – so if one party knew, then they would have intent if the other party intended.

· NEVER – use the word capacity wrt intoxication, unless copying out one of the standard sentences.

· If do any part of the AR then are a principle, don’t have to do all of them.

· Setting fire is dumb, could obviously hurt a person, so s.33 will not be allowed.
· Mistake of fact v Mistake of law – chapter 9 questions.
· Honest v Reasonable belief – chapter 9 questions. 

· Objective tests do not violate s.7.

· S.23.(1) is not for people who warn that the police are coming, use 21(1) for this, s.23.(1) is used if you hide the A after the crime is finished.

· Don’t say you are charging under s.21, say you are charging with the full offence.

· Motive can be used to establish intention.

· MD and automatism essays questions with minor notes attached – See chap 12 questions for review.

Legislature – leave it to them:

McIntyre dissent in Morgentaler – said that the majority were assuming a right to an abortion and then saying the delay in getting one violated s.7 and was not justified under s.1, but that there was no right to an abortion and that it must be up to the legis to define such a right, not up to the court to infer. (p8CN)

Charter does give the court the power to look at the intent of the legislature – SOP issue.

In Chaulk (12-021) Lamer tones down the Oakes test and says that it is not the role of the court to second guess the wisdom of policy choices made by parliament.

Objective test

Creighton

Apply this objective test when considering the elements of the offence

Don’t consider personal characteristics/idiosyncrasies – consider a RP in the circumstances.

One exception – if the A is not able to appreciate the risk. (p61CN)

Hibbert 

Apply this objective test when consider defences.

Do take into account the personal characteristics of the A

Penal neg v Criminal neg:

Penal negligence (PN) is a general test applied when an objective standard is used for MR. PN is the lowest standard of fault for true crimes. The R must prove BRD that the behaviour of the A was a “marked departure” (Hundal) from that of a reasonable person in the circumstances.

Criminal negligence (CN) is defined in s.219 of the code and relates only consequence crimes affecting the lives and safety of other persons.  S.219 is a definition section, and is used only when other sections of the code refer to it directly e.g. s.220, s.221 and s.222.  The test for CN is also a marked departure (Creighton) from the behaviour of a RP in the circumstances, but s.219 requires the A to have shown a wanton and reckless disregard for the lives and safety of other persons. 

Pontes – Dissent v Majority

(Note – See p51 of Cans for reasons for and against AL)

AL = Absolute liability, SL = Strict liability
Cory delivered the majority judgment (4 concurring) and Gonthier delivered the dissenting judgment (3 concurring).

The Court says there are 2 ways to determine if an offence is absolute liability:

1) Use Salt St. Marie test: consider the overall regulatory pattern, the subject-matter of the legislation, the importance of the penalty and the precision of the language used.  

2) Consider if a defence of due diligence is available.  If it’s absolute liability, it won’t have one, a strict liability offence must have one.  
The majority and the dissent agreed on the above methods, but came to different results.
Cory considered the words in s.92 “automatically and without notice” to establish an AL offence.  Gonthier on the other hand said that the words “automatically and without notice” simply highlighted the fact that the 12-month statutory prohibition is to take effect immediately and by operation of law without notice and that these words do not render the offence one of AL.  

Cory considered the words of s.94(2) (which were struck down in Reference Re Section 64(2) Motor Vehicle Act) to merely qualify and explain that section 94(1) defined an absolute liability offence.  Cory felt that the remaining words still created an absolute liability offence, especially when read in conjunction with s.92.  Gonthier said that the language of the statute is not sufficiently clear to establish the offence as one of AL. Furthermore, Gonthier said that the legislature struck 94(2) because of the courts ruling in the motor vehicle reference, and that the legislature would also have repealed 94(1) if they considered it to create an AL offence because it still contains the option of  a prison sentence.

Cory used s.4.1 and s.72(1) of the Offence Act to establish that an accused could not be imprisoned for driving while suspended, nor for not paying a fine relating to a conviction under ss.92 and 94, and on this basis the AL offence he deemed to be created by ss.92 and 94 did not violate s.7 of the Charter.  Since Gonthier found the offence created by ss.92 and 94 to be SL with a due diligence defence (DDD), it was not necessary to rely on s.4.1 and s.72(1) of the Offence Act to render the offence constitutional under s.7 of the Charter.
The majority and the dissent agreed that mistake of law is an excuse.  Case law and s.19 of the criminal code were referred to. It was noted that ignorance of the law may only excuse if the knowledge that one’s actions are contrary to law is itself part of the mens rea of the offence, such as in R v. Docherty.

Cory said that since mistake of law is no excuse, a due diligence investigation by the accused to determine if he was suspended would be no excuse, and therefore there could be no DDD. In order to be a SL offence, a DDD must be available. Given the perceived lack of DDD Cory held that the offence must be one of AL.  Cory used two examples to explain why the defence of due diligence is not available to an accused charged under ss.92 and 94.  The examples demonstrated that an accused would be guilty even if he honestly believed that he was permitted to drive.  But the problem with the Cory judgement is that it assumes that mistake of law (inexcusable) was the only type of mistake that could be made.  

In Gonthier’s view the impugned provisions do allow for a DDD related to mistake of fact. Accordingly Gonthier held it to be a SL offence. Gonthier said that under a charge of ss.92 and 94 an accused could prove “a reasonable mistake of fact as to the existence of his conviction, or that he exercised due diligence to ascertain whether he had been convicted of one of the underlying offences”.  These available DDD’s make the offence under ss.92 and 94 constitutional under s.7 of the Charter regardless of the possibility of imprisonment.
Thus a DD attempt to determine the existence of the prohibition is irrelevant, but if the A made a reasonable MOF regarding whether or not he had been convicted, then that would excuse him. The DDD relates to the fact of the underlying conviction, not the law regarding the imposition of a prohibition once the A was aware of the conviction. 


I agree with the dissenting judgment of Gonthier.  If the wording of s.94 clearly created an AL offence as suggested by Cory, then parliament would not have ever drafted s.94(2).  Furthermore after the motor vehicle reference, if s.94 was supposed to be an AL offence then parliament would have removed the prison sentences.  It seems like elaborate reasoning to use the Offence Act to read out the prison sentence and therefore make s.94 constitutional as an AL offence. I understand that the Offence Act makes up for “errors” in other statutes and prevents the need to amend the wording of all statutes affected by a ruling like the motor vehicle reference, but since the legislature was amending the motor vehicle act when they removed s.94(2), it would have been just as easy to remove the prison sentences from s.94(1) if they wanted s.94 to still be an AL offence.  I agree with Gonthier that the words of s.92 do not create an AL offence and that the wording of s.94 is not explicit enough to create an AL offence.  I think the words of s.94 must define either an AL or SL offence on their own;  Does Cory intend the type of offence to vary depending on which other clauses it is read in conjunction with, say sections 90 or 91?
Presumptions:

Presumptions are often statutory exceptions to the presumption of innocence in 11d. 

Most of MR supported by presumption because presume you intend the natural consequences of your acts.

Presumption of sanity

Presumptions help R, e.g. presumption of sanity – 16(2), which violated 11d, but OK under s.1 because it is easier for A to disprove than for R to prove. To rebut the presumption of sanity, the party claiming MD must prove the A was suffering from a MD on the balance of probabilities.  Therefore the s.16(2) presumption is unconstitutional on 2 grounds; First it presumes an essential element for guilt i.e. sanity, and second it allows a conviction despite the existence of a RD with respect to sanity.  These presumptions are used to ease the evidentiary burden on the R. If our state of knowledge and technology was such that there was a “litmus test” for sanity, then the presumptions would not be justified.  It is the factual difficulty of proving insanity which makes them justified.  To prove sanity would require the co-operation of the A, and if the burden was on the R, there would be no way of assuring this co-operation (Chaulk).  Further difficulty arises from the fact that the R has to prove sanity at the time of the offence, not at the time of the trial (Chaulk).
Oakes test – See 12-019 onwards in chaulk for full Oakes test on this – upheld under s.1. Note Wilson dissented, said Bal of Prop was not least restrictive – 12-028.
Presumption of MD A

In Stone, the SCC said that it will be only in rare cases that A is not caused by MD. It was said that the starting point should be that A was caused by MD, and that evidence will be required to move to non MD A. This CL presumption seems contrary to the presumption of sanity in s.16, and again counts against the A because while non-MD A results in an acquittal, s.672.54 defines different sentencing options for MD A.

For the case of non MD A, Stone said that the burden rests on A to prove automatism on a BOP. More and more these presumptions and burdens of proof on the A cut into the presumption of innocence set out in s.11(d).

Mandatory rebuttable presumptions require the TOF to make a certain ruling once a basic fact has been proven unless the counter evidence offered by the A rebuts the presumption.

Explain evidentiary P and legal P – standard wording page. Could argue evidentiary presumptions are the standard situation which is why a defence is allowed, but under an EP if the A leads no evidence a conviction will result. Most evidentiary presumptions are upheld under s.1 so not much of an issue anyway.

Other comments on presumptions

Comparing Appleby to Whyte demonstrates the change the charter brought, requirement to evaluate presumptions under the charter.

In Downey the presumption that a person living with a prostitute was living off the avails of prostitution was upheld under s.1.

The common sense presumption that you intended the natural and probable consequences of your actions does not apply for SI offences if the A was drunk.  In such a case the R must prove BRD that the A formed the intent to commit the offence. 

s.348(2)(a) – presume that intended to commit an indictable offence

Principles of FJ 
The “POFJ” are often referred to but are less often well defined.  This is because there are many ideas that could be said to be POFJ, and it is not clear where to draw the line between actual POFJ and other lesser principles or ideals.  Accordingly, apart from some commonly accepted core concepts, the definition of “POFJ” influenced by personal opinion. 


The POFJ are not protected rights in and of themselves, but fundamental rights flow from, or are limited by, the POFJ. The POFJ are referred to in clause s.7 of the charter. Ref Re s.92 Motor Vehicle Act (RR MVA) noted that in s.7 the POFJ act as a qualifier of the rights not to be deprived i.e. life, liberty, and security of person.    The PFOJ protects and sets the parameters for those rights. The s.7 rights are qualified and state can deprive you of them, but only in accordance with the POFJ. 
In RR MVA the court held that it violates the POFJ to have possibility of prison for an AL offence. This reflects the notion that imprisonment represents a serious curtailment of the basic rights and fundamental justice requires that such restrictions only be imposed on people who have a guilty mind, or at least don’t have a due diligence defence. 

In Vallaincourt it was said that as a general rule it is a POFJ that a subjective MR with respect to the prohibited act exist in order to avoid punishing the morally innocent. However there are a number of offences for which have objective MR, or for which only causation and the absence of a due diligence defence need to be established in i.e. SL offences like those discussed in RR MVA. Thus we see that the idea of the POFJ is amorphous, and exceptions are made to the rules as the law developes.

s.2 of the charter sets out fundamental freedoms: 

a) conscience and religion

b) thought, belief, opinion, expression, incl. freedom of press & other media

c) peaceful assembly

d) association

The POFJ should aim to protect these fundamental freedoms.
s.1 of the charter defines that these and other rights and freedoms should only be deprived as reasonably justified in a free and democratic society.  How we define POFJ depends on what aspects of society we value and aim to protect, in this case freedom and democracy. S.1 indicates that “reasonableness” is a POFJ.  Examples of other more tangible POFJ can be found in the case law we have studied. I will discuss them in three categories: substantive law, procedural law, and constitutional law:
Substantive law:

Vallaincourt noted that at least objective forseeability of death is required to allow a conviction for murder, else the POFJ would be violated because murder is a high stigma crime. Accordingly s.230(d) was struck. Martineau went further and held that subjective forseeability of death is required for a murder conviction and accordingly s.230(a) was struck. This is an example of the POFJ getting stricter over time.
In Logan (regarding special stigma crimes) the court held that where the charter requires a subjective standard be applied to the principle to a crime, the POFJ require that the party to a crime be judged according to the same standard.
In Latimer the court held that it would violate the fundamental principles of criminal law to use a subjective test for the defence of necessity. The self-interested element to the defence makes using a subjective standard in appropriate.
In Creighton McLachlin said that symmetry between MR and AR is not a POFJ (p61CN)
In Daviault it was held that it would infringe s.7 if an A was convicted for involuntary acts. It is a POFJ that only voluntary acts attract criminal liability (King).  This is why voluntariness is made part of the AR i.e. not all crimes have MR and if voluntariness was part of the MR, then for those crimes the voluntarinessrequirement would be missing.

Ruzic took the idea of voluntariness further, and after referring to Perka and Hibbert, said it is a POFJ that only morally voluntary conduct can attract criminal liability (12-184).

S.718(1) of  the CCC says that it is a “Fundamental Principle” that a sentence must be proportionate to the gravity of the offence and degree of responsibility of the offender.  Any other type of sentence would violate the rule of law and would be contrary to the POFJ.

Procedural law:

From Morgantaler we know that the POFJ relate not only to substantive law, but also procedural law.  In that case the SCC held that the procedures through which a woman whom the legislators intended to be allowed to have an abortion had to go, where too slow and complicated, and that the availability of the approval committees was not uniform across the country etc. Accordingly the procedural aspects of the law were found to be contrary to the POFJ and the result was determined without reference to substantive law.  Morgantaler tells us that it is a POFJ that all Canadians have equal access to, and protection of, the law.
In Swain it was said that the POFJ contemplate an accusatorial and adversarial system of criminal justice which is founded on respect for the autonomy and dignity of the person. Swain argued that ability of the R to raise evidence of insanity over and above the wishes of the A interfered with the right to control ones own defense. The Court agreed that it is a POFJ that an A have the right to control his own defense and that the existing common law rule had to be changed.

Constitutional law:

The independence of the judiciary is also a POFJ. The rule of law would be violated if judges were tempted to appease politicians or were liable to bribes from the public.
The SOP is also a POFJ.  Judges are not elected to make laws, that is the job of the elected officials of the legislature. The SOP has become an issue with the liberal interpretations being made under the charter, a part of the constitution which is designed to protect the POFJ. While some measure of statutory interpretation is obviously required, having judges impose personal morals on the law is contrary to the POFJ.
Conclusion:
The POFJ relate to all aspects of the law and serve to protect, but also limit, the rights which we as a society value.  These rights are defined, or at least alluded to, in the constitution and particular the charter.  The POFJ change over time because society changed over time. Ultimately the POFJ represent society’s current notions of “right” and “fair”.
Note from evidence materials – abuse of process is a principle of fundamental justice – the crown must disclose relevant material and if they don’t it may be an abuse of process which is contrary to the principles of fundamental justice  - R v O’Connor – it is a POFJ that the accused have access to all information that the crown has – Stinchcombe.
Punishment -  intention or consequences:

The original basic rule is that criminal law punishes intended harm, not actual consequential harm (p4CN), however this rule is broken so often that it is no longer really a rule.

Don’t need MR for all consequences so long as there is MR regarding circumstances e.g. Assault (DeSousa), and all the offences listed at bottom 4-008 including manslaughter, impaired driving offences and sexual assault offences. It was said in DeSousa that to require fault in regard to each consequences of an action in order to establish liability for causing that consequence would substantially restructure current notions of criminal responsibility. This indicates that criminal liability, and punishment is not directly proportional to intention or fault.

Objective tests – criminal negligence, driving offences (p59 CN)

Creighton – require objective forseeability of bodily harm.

718 of code gives purpose of sentencing – harm caused v harm intended to cause is balanced in sentencing.

We punish attempted crimes even though there are no consequences, but this is because people who commit attempts are morally blameworthy i.e. they had the requisite intent. However punishments are less [s.463] (See p76C of CN) for attempt crimes which indicates that to a certain extent we do punish harm caused.

Buzzanga and Durocher – a case where harm not intended and law was interpreted to prevent guilt given that it was clearly not intended. To prove willfulness/intention the R must prove BRD that the A desired the consequences or was substantially certain that the consequences would occur (Buzzanga).

Although it is a result of the CCC codes being in a mess, the result of the defence of the person sections is that a person who provked an assault gets a more favourable defence if DOGBH results than if DOGBH does not result.  If DOGBH results, then McIntosh says that an A who provoked the attack is entitled to use s.34(2). However if DOGBH does not result then an A who provoked the attack must use s.35 which has a requirement to retreat. In this case intention of the A is not relevant, but we are more likely to punish someone when harm did not result than when it did. This is an anomaly, but remains unfixed, and therefore defines how the law punishes.

In Tutton the parents had what they thought were good intentions, but because an objective standard is used for CN – their intentions to do good are irrelevant. Motive, good or bad, is not an element of offences (Lewis), and may only be taken into account in sentencing.

Women:
Lavallee case – SD tailored for men in a bar fight – need to account for the fact that most violence is against woman.
Charter analysis.
Generally, it is a principle of fundamental justice that only those with guilty minds bear the stigma of a criminal record (Vallaincourt), Although it is noted in Vallaincourt that that there are lots of crimes in code with objective MR requirements. Strictly speaking each of these will violate the charter, but most would be upheld under s.1
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