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LAW 205 - CRIMINAL LAW & PROCEDURE – MICHAEL CAN
CHAPTER I: Aims, Scope and Sources of the Criminal Law
Canadian Constitution 1867: 


-highest source of law in Canada


-divides powers between the feds and prov’s (s.91)

Federal Powers:

-s.91(7) gives feds jurisdiction over criminal legislation - ie. feds define “crimes”


-s.91(27) feds make rules for criminal law procedure


-s.91(28) feds have jurisdiction over penitentiaries (for sentences above 2 years)

Provincial Powers:


-s.92 gives prov’s jurisdiction over prisons


-s.92(6) property and civil rights in province


-s.92(14) provinces administer courts that enforce federal laws


-s.93(15) provinces can impose fines & penalties for violations of provincial statute

The Canadian Charter of Rights and Freedoms

-previous to CRF (1982), Parl. could determine that anything was criminal; no limits on criminal procedure either

-now CRF gives every individual certain guaranteed rights; courts determine which laws are in violation of CRF; s.52 (1) CRF invalidates any legislation which is in violation of Constitution, which includes the CRF

GUARANTEE OF RIGHTS & FREEDOMS
-s.1: rights and freedoms guaranteed subject to “reasonable limits” which are “demonstrably justified in a free and democratic society”

FUNDAMENTAL FREEDOMS
-s.2: fundamental freedoms 

a) conscience and religion

b) thought, belief, opinion, expression, incl. freedom of press & other media

c) peaceful assembly

d) association


LEGAL RIGHTS
-s. 7: life, liberty, security of person; cannot be deprived except in accordance with principles of fundamental justice

-s.8: secure against unreasonable search & seizure

-s.9: not to be arbitrarily detained or imprisoned

-s.10: upon arrest or detention


a)  to be informed properly of reasons for arrest

b) to retain & instruct counsel without delay, be informed of this right

c) have validity of detention be determined by habeas corpus and be released if detention is unlawful


-s.11: anyone charged with an offence has the right

a)  to be informed w/o unreasonable delay of the specific offence

b)  to be tried within a reasonable time

c)  not to be compelled to testify at own trial

d)  to presumed innocent until proven guilty in fair & public trial by independent & impartial tribunal

e)  not to be denied reasonable bail w/o just cause

f)  except in case of military crime, to the benefit of trial by jury where max. punishment is for 5 years or more

g)  not to be found guilty on account of any act or omission, unless at time it was committed it was an offence under Cdn or intl law or was criminal according to general principles of law recognized by intl. community

h)  if acquitted, not to be tried again; if found guilty, not to be retried or punished again

i)  if found guilty, and punishment for specific offence has varied between time of commission and time of sentencing, to benefit of lesser punishment


-s.12: not to be subjected to cruel or unusual punishments
-s.13: a witness who testifies has the right not to have incriminating evidence so given to be  used to incriminate them at another trial, except for charge of perjury of for giving contradictory evidence

-s.14: a party or witness in any trial who does not understand or speak language or who is deaf is entitled to interpreter
EQUALITY RIGHTS

-s.15(1): every individual is equal before & under the law and has right to equal protection and benefit of the law without discrimination based on race, national or ethnic origin, colour, religion, sex, age or mental or physical disability.

ENFORCEMENT

-s.24(1): anyone who has rights as defined in CRF infringed or denied may apply to court to obtain remedy which court considers appropriate and justified

-s.24(2): where in proceeding conducted under s.24(1) the court concludes that evidence was  obtained in a manner which infringed rights & freedoms protected by Charter, the evidence will be excluded if it is established that its admission would bring the administration of justice into disrepute

APPLICATION OF THE CHARTER

-s.32 (1): This Charter applies:

a)  to Parl. & gov. of Canada in respect to all matters within Canada

b)  to the legislature & gov. of each prov.

-s.32(2): notwithstanding subsection (1), section 15 does not have effect until three years after this section comes into force

GENERAL

-s.52(1): Constitution of Canada is supreme law of Canada, any law which is inconsistent with Charter is of no force or effect

-s.52(2): the Constitution of Canada includes

a)  the Canada Act 1982, including this act,

b)  the Acts and orders referred to in the schedule, and,

c)  any amendment to any act or order referred to in a) or b) 

-s.52(3): amendments to Constitution of Canada shall only be made in accordance with authority contained in the Constitution of Canada

The Criminal Code of Canada


-s.8(3): comon law defences developed prior to the crime can be utilized by the accused

-s.9: for a crime to be committed, the act under discussion must be codified



-intent is to make law consistent and known



-one exception: judges are left to develop “contempt of court” crimes



-an act must have been a crime at the time committed - no retroactive crimes!

CRIME

-an act committed against the State

-the victim is not a party to the proceedings

-the State inflicts the penalties, following public procedure

-only recently have victims had a role in trial beyond testifying as witnesses

TORT
-two non-state actors settling dispute in court - a private procedure

-Charter only applies to state action; not relevant to Tort Law

PROVINCIAL STATUTES

-cannot enact crimes (Constitution Act)

-can enact penalties for violations of provincial statutes (max. penalty two years)
R.  v. Morgentaler (1988) S.C.C. (1-009)

History: ( acquitted at trial. R appealed to O.C.A. because defense counsel told jury to disobey the law; R successful, acquittal overturned, s.251 not contravention of CRF, new trial ordered. At OCA, ( counsel told jury that it could ignore the law in reaching verdict, for purpose of sending message to Parl – Was reprimanded for this by the Dickson when passing judgment for the SCC. New trial cut short by ( appeal on several issue to SCC.
F: (’s set up clinic to perform abortions on women who had not obtained a certificate from a therapeutic abortion committee of an accredited or approved hospital as mandated by s.251(4) of CCC. ( charged with conspiring to obtain abortion. SCC asked to evaluate constitutionality, then if s.251 struck down, the charges would not apply.
I: Whether the abortion provisions of CCC (esp. s.251) infringe “the right to life, liberty and security of the person and the right not to be deprived thereof except in accordance with the principles of fundamental justice” as formulated in s.7 of CRF.
H: Appeal allowed; acquittal restored. S. 251 was invalidated (remains in CCC, must be repealed by Parl.)
Ratio: S. 251 CCC was an infringement of s.7 rights guaranteed by CRF, and did not satisfy the criteria of the “Oakes Test” with regard to allowances under s.1.
Reasoning: ( argued that s.251 violated s.7 of CRF - pursued a broad definition of “security of the person”. R argued that definition should be more restrictive.

Majority, Dickson CJC: s. 251 violates the psychological security of women ( removal of d-making power, delays in obtaining abortions, increased risk); careful in their ruling not to assert that there is a right to abortion (merely preventing criminalization). S.251 could not be saved under s.1 CRF: s.251 limited where procedures could occur, enabled prov. hindrance; therefore, defence to s.251 was not uniformly available. Parl.’s objective was to balance rights of woman with legitimate interest in fetal life. S.251 found to fail “Oakes Test”:  s.251 not rationally connected to objective.

Dissent: Cdns. elect Parl. to create laws; SCC was substituting their own values for those of politicians; there is nothing in Cdn law to suggest that there is a right to abortion; availability of abortion as allowed under s.251 was sufficient; the State often places limits on psychological integrity and priorities and aspirations of individuals.
Comments: Prior to trial one judge died - Catholic Quebecois; replaced by Catholic judge from Ontario.

SCC was unanimous in condemning defence counsel instructions to jury were dangerous and inappropriate.

Issues to consider:

-s.7 CRF (life, liberty & security of person): broad & vague; how should judges give this section meaning?

-what should be the role of unelected judges?

-what is the appropriate scope of the criminal law? Does Parl. have any business prosecuting abortion, pot use, prostitution ect.?

-who is better placed to assess the values held by Canadians - judges or Parl.?
CHAPTER II: Sentencing
-There is a lack of judicial/academic/statutory guidelines - great deal of discretion is left in the hands of judges

-sentencing is present in two cases:

i)  in 90-95% of the cases the ( pleads guilty; trial immediately proceeds to sentencing phase; the 

judge is not bound by any plea bargain deals which the R may have made (although usually do follow recommendations of the crown)

ii)  “not guilty plea” - there has been a full trial, judge has heard witnesses, usually more familiar with details of case

-sentencing is a judicial function - jury only gets a role in 2nd degree murder trials
PRINCIPLES OF SENTENCING

S.  7.18 of CCC: Purposes of Sentencing
i)  to denounce unlawful conduct;

ii)  deterrence;
iii)  to separate offenders from society;
iv)  assist in rehabilitating offenders;
v)  provide reparations to the victims;
vi)  promote a sense of responsibility in offenders & acknowledgement of the harm.
S.718(1) of CCC: Fundamental Principle: a sentence must be proportionate to the gravity of the offence and degree of responsibility of the offender

S.718(2) of CCC: Other Sentencing Principles

a)  a sentence should be reduced or increased to account for any relevant aggravating or mitigating circumstances relating to the offence or offender:

i)  evidence that offence motivated by bias, prejudice or hate based on race, national or ethnic origin, lang., colour, religion, sex, age, mental or physical disability, sexual orientation, or any similar factor, or,

ii)  evidence that offender, in committing offence, abused the offender’s spouse or child,
iii)  evidence that offender, in committing offence, abused a position of trust or authority in relation to the victim, or
iv)  evidence that offence was committed for the benefit of, at the direction of or in assoc. with a criminal org.
b)  a sentence should be similar to sentences imposed on similar offenders for similar offences committed in similar circumstances;

c)  where consecutive sentences are imposed, the combined sentences should not be unduly long or harsh;
d)  an offender should not be deprived of liberty, if less restrictive sanctions may be appropriate in the circumstances; and
e)  all available sanctions other than imprisonment that are reasonable in the circumstances should be considered for all offenders, with particular attention to the circumstances for aboriginal offenders.
S.  743.6(1) of CCC: Power of Court to Delay Parole

-new section gives judges some power to set a period of parole ineligibility; consider the following factors:


-nature of the crime (brutal? violent? firearms?)


-nature of relationship between offender and victim – fiduciary ?

-amount of actual harm to victim


-criminal record


-involvement of alcohol & drugs (may be aggravating or mitigating)


-presence or absence of mental illness

-reputation of accused in community (job? family to care for?); danger of class bias?
Appeals to Sentences

-appellate courts do not like to hear sentencing appeals; SCC says that trial judge is best equipped to set an appropriate sentence, esp. if the accused had a full trial

-trial sentence must be “clearly unreasonable” before an appellate court will reopen case

Victims Impact Statements

-the weight which is accorded to victims impact statements varies widely according to judge

-plays a role in:


s.732: Intermittent Sentence


s.737: Victim Fine Surcharge


s.738: Restitution

S.730 of CCC: Absolute and Conditional Discharges
-ineligible if min. sentence is 14 years or more

-must be an individual not a corporation

-must be in “best interests of accused” and “not against public interest”

-no criminal record: conviction is entered and recorded, but no legal record

-in conditional discharges, discharge is delayed until there is compliance with certain provisions of probation

S.731 of CCC: Suspended Sentences with Probation

​-results in a criminal conviction

-placed on probation; no further sentencing if conditions met

-sentence can be imposed later if there is violation of parole

-max. of three years
S.732 of CCC: Intermittent Sentences

-sentences of 90 days or less may be served intermittently (eg. on weekends)

Fines

-if there is no min. sentence, fines may be imposed in lieu of jail term

-non-payment of fine may then result in imprisonment; also may lose access to passport or driver’s license

-no max. fine for indictable offences

-s.736: “fine-option program” - ability to work off fine

Imprisonment

-for summary conviction offences, max. sentence is 6 months unless otherwise specified

-indictable offences may be  2, 5, 10, 14 years or life
S.742 of CCC: Conditional Sentences

-courts have struggled to give this sentence a different meaning than probation

-for sentences which would usually include prison, but where offenders are considered safe enough to serve their sentence in the community

-criteria:


-no min. sentence


-sentence which court would have imposed must be less than two years


-offender must not be a danger to the community or property


-candidate must be appropriate for such a sentence

R.  v. Hinch and Salanski (1968) B.C.C.A. (2-003)

F: (’s gained contracts in return for kickbacks to Mead. (’s conspired with Mead (committed suicide prior to trial) to commit indictable offence (to obtain money from BC Hydro under false pretenses). (’s pled guilty to charge of obtaining money under false pretenses (were businessmen, no prior record, good standing in community):  max sentence was 10 years. Appeal by R from sentence imposed at trial level - 1 month prison, $2000  ((’s provided for full restitution of $21,000 stolen). R based appeal on following:

i)  That due regard was not given to the seriousness of the offence,

ii)  That the sentence was inadequate having regard to the amounts received and period of time that (’s were involved in conspiracy.
I: Whether an appellant court should interfere with the sentence imposed at trial level because the R disagrees with it.
H: Appeal by R dismissed.
Ratio: Court will only interfere with trial judge’s sentence only if there has been a reversible error in law or an inordinately low sentence.

Reasoning:  Norris JA

Purposes of sentencing: 1) public safety, 2) deterrence, 3) punishment, 4) reformation and rehabilitation. Court dismissed retribution as legitimate goal of sentencing.

Factors to be considered in review of sentencing: 1) degree of premeditation, 2) circumstances around commission of offence, 3) gravity of crime, 4) attitude of the offender after the crime, 5) previous criminal record, 6) age, mode of life, character and personality of offender, 7) recommendations of trial judge, probation officer ect. 

Majority held that here was no reversible error in trial judge’s application of law. Sentence was not inordinately low; trial judge on much better position to judge adequacy of sentence. Court considered previously unblemished record, married status, family status, already facing civil suit, victims of “most unprecedented skill in deception and daring”, (’s did not initiate offence, (’s did not profit, already served sentence, damaged reputations in small community.
Comments:  Dissent by Robertson J.A.: (’s were acting on own free will, pending civil suit is not relevant to criminal sentencing (“The fact that one who has stolen money is required to pay it back cannot be considered a hardship that should reduce his punishment”);they did  profit from crime; trial judge overlooked principle of deterrence (light sentence could invite others to risk committing the crime); involved a lot of money ($22,000); argued that 18 months would be shortest sentence to be an effective deterrent. Retribution has since been identified by the courts as a goal of sentencing. He argued that fine of $2,000 was an invitation to other men with good reputations, low resistance to temptation and a desire to make large gains to run the risk of being found out in a scheme to defraud those with whom they do business.

· This case occurred before bill C-14 which brought sentencing provisions into the Code

· Grant liked this case b/c it shows how focusing on different sentencing provisions can lead to different outcomes (ie. majority focused on rehabilitation and the dissent focused on deterrence) and outlines the sentencing considerations prior to bill C-14

· Each individual should be punished for what they deserve, not what the majority would deserve.
· CA also believed it would be unfair to rearrest and imprison then and that it wasn’t a serious enough miscarriage of justice to warrant doing so.

· Shows that CA are reluctant to tamper with the trial court’s sentencing unless sentence is clearly unfair. As long as the sentence falls within reasonable limits and it not clearly wrong, CA generally won’t interfere.  Also show that social repercussions are taken into account when sentencing.

Smith v. The Queen (1987) S.C.C. (2-013)

F:  ( pled guilty to importing a narcotic contrary to s.5(1) of Narcotic Control Act, sentenced to 8 years at trial level. S.5(2) of NCA imposes minimum 7 year sentence; trial judge ruled that this was unconstitutional (still gave ( 8 years - tried to import $150,000 of drugs into Cda). At BCCA, ( appealed sentence, R cross-appealed constitutionality of trial judge’s ruling; R won on both issues (NCA found not to violate CRF). ( appeals again to SCC, says that mandatory minimum violates s.12 CRF (not be subjected to cruel & unusual punishments).
I: Whether the mandatory minimum sentence of 7 years prescribed by s.5(2) of NCA infringes upon rights protected in CRF, esp. s.12.
H: Court rules that mandatory 7 year sentence was unconstitutional - cruel and unusual punishment within s.12 of CRF;s. 5(2) struck from NCA. 8 year sentence upheld.
Ratio: S.5(2) of NCA is unconstitutional because it casts a wide net and does not distinguish between amounts of drugs or previous record of offender. Grossly disproportionate terms of imprisonment according to s.12 CRF test.
Reasoning: Lamer J. ( must prove that there had been a violation of CRF; then proceed to s.1 analysis, where burden of proof falls upon R to uphold legislation. Mandatory minimum sentence is “cruel and unusual” (eg. 1st time offender with one joint would be sentenced to 7 years).  Impugned legislation could not be saved under s.1 CRF; legislation fails “Oakes Test” on issue of minimally restrictive intrusion on rights - applies equally to offenders with one joint and offenders who are big importers; better if legislation distinguished between amount or type of drugs, or previous record.
Comments: Only case where SCC threw out statutory limit on sentencing.  Minimum mandatory sentences themselves were not found to be unconstitutional: s.5(2) was however, when examined in light of wide net cast by 5(1). Likely result in acquittals in order to prevent sentencing light offenders to 7 years; also, give R an unfair advantage in plea bargaining, because ( more likely to plead guilty to lesser offence.

Previous to CRF, only the Bill of Rights dealt with “cruel and unusual punishment” issue; only legislation, not constitutional document; conservative SCC did not give it much weight; SCC ruled that punishment had to be both cruel and unusual to be unfit. Change in 1980’s with introduction if CRF; broader approach to cruel and unusual punishment issue.

R v. Gladue (1999) S.C.C. (2-015)

· 1996 amendments to CC that set out sentencing principles more clearly than ever before
· R. v. Gladue first time “special regard to Abor circ’s” had been tested

· Gladue was 19 at time of case; she had 2 kids & was pregnant

· At party her sister leaves w/boyfriend; Acc (drunk) says “I’m going to get him…”

· Stabs him

· TJ found Abor provision didn’t apply b/c she didn’t live on reserve

· Ultimately appeal courts didn’t change sentence

· This case imposed on judges statutory duty to make certain inquiries

· Questions that should be asked to apply (based on article coming out; not statutory)?

· Is offender an Abor person?

· If so, judges must consider:

· Has offender been affected by: substance abuse, poverty, racism, family/community breakdown, unemployment, dislocation from Abor community, loneliness, residential school education?

· Judges can take judicial notice of systemic and background factors that affect Abor people, but ultimate job is to look at case of offender

· There has to be consistency between offenders

· Provision meant to be remedial, not just instructive

· For more violent crimes, idea that sentence will be similar between Abor and non-Abor people

· There has to been consideration of what community can achieve if other means of punishment/rehabilitation are going to be attempted

· Courts trying to give life to rehabilitative measures; i.e. 1 case Abor had to go live in wood for a while  each year

· Trying to include cultural link

· Have to look at community resources; there have to be ways for person to continue ‘healing plan’ if they are trying to use other measures; i.e. can’t create new alternative that really leaves person hanging
Note on Dangerous Offenders and Long-Term Offenders

i)  Dangerous Offenders

-under Part XXIV of CCC:indeterminate sentences for most serious repeat offenders

-R can apply to have ( designated as dangerous offender after being convicted of a “serious personal injury offence: as define in s.752

-hearing is held to determine if ( meets criteria in s.753 (relate to likelihood ( will commit another violent/sexual crime in future)

-judge can senetence ( to indeterminate sentence in federal penitentiary

-through recent amendements, judge no longer has discretion re: imposing indeterminate sentence; must be imposed under Bill C-55 amendments

-(’s case reviewed by parole board after 7 years, every 2 years after; parole difficult to obtain

-only most serious cases, usually repeat sex offenders; fewer than 200 in Cdn prisons

-post-Bill C-55 amendments have not been challenged constitutionally yet

ii)  Long-Term Offenders

-introduced under Bill C-55, created to deal with pedophiles at high risk of re-offending on release, but do not meet dangerous offender criteria

-provides an extended period of community supervision after release

-two routes:

a)  if ( does not meet dangerous offender designation during a hearing, court may treat application as one to find ( a long-term offender

b)  S.753(1) provides for application for long-offender status
-three threshold requirements for both routes:

1)  sentence must be two years or more

2)  substantial risk  to re-offend
3)  must be reasonable chance for offender to control that risk
-provisions apply exclusively to sex crimes; must be a pattern of repetitive behaviour

-once designated as long-term offender, will be sentenced for substantive offence (minimum 2 years) and a period of supervision for up to ten years under Corrections and Conditional Release Act
-Bill C-55 gives Parole Board authority to impose any conditions upon offender that it considers reasonable and necessary

-unlike probation, offender does not know until expiry of sentence just what conditions will be imposed

-no avenue of appeal; max penalty of ten years for breach of conditions
R v. Proulx (2000) S.C.C. (2-029)

Conditional Sentences

· In 2000 case Supreme Court of Canada used Proulx case to outline how new conditional sentence provisions of CC (S. 742.1) should be interpreted and applied

· New provisions passed in recognition that too many people going to jail

· Parliaments 2 principal objectives in enacting new legislation:

A) To reduce the use of prison as a sanction

B) To expand the use of restorative justice principles in sentencing

Comparing Conditional Sentences with Probation

· Suspended sentence w/ probation is primarily a rehabilitative sentencing tool

· Conditional sentence intended to have punitive and rehabilitative objectives

· Conditional sentences have more compulsory conditions; judge can order attendance in treatment program (rather than needing offender's consent), and can impose optional conditions as necessary for securing good conduct and preventing repetition of same/other offences (whereas for probation, can impose other conditions as necessary to protect society or to facilitate reintegration into community)

· Breach of probation potentially more severe than breach of conditional sentence 

· Breach probation = new offence w/max 2 yrs in jail sentence

· Breach of condition ≠ new offence, max punishment is incarceration for remainder of original sentence

· So not readily apparent that conditional sentence will really be worse than probation despite intention that it should be

· Conditional sentences should generally include punitive conditions, such as house arrest or curfews; there must be a reason for failing to impose punitive conditions

· If judge believes punitive conditions unnecessary, then probation may be more appropriate sentence

· Breaches of conditional sentence proved on balance of probabilities; breaches of probation must be proved BARD

Conditional Sentences and Incarceration

· Conditional sentence not subject to reduction through parole; no need for offender to be 'reintegrated into society'

· Conditional sentence generally more lenient sentence than jail term of equivalent duration; must be for incarceration to be punishment for breach of conditional sentence

How to Apply S. 742.1 - Conditional Sentencing Provisions

Provision lists 4 criteria court must consider before deciding to impose conditional sentence:

1. Offender must be convicted of an offence that isn't punishable by a minimum term of imprisonment

2. The court must impose a term of imprisonment of less than 2 years

· Judge doesn't actually have to decide less than 2 years, then consider conditional sentence; not a literal 2-step approach

· Judge must make a preliminary determination of the appropriate range of available sentences, but doesn't have to impose a jail term of fixed duration; just has to exclude probationary measures and a penitentiary term as appropriate

· Once preliminary determination made, judge must determine whether a conditional sentence would be consistent with fundamental purpose and principles of sentencing; principles should be considered comprehensively rather than individually

· If conditional sentence appropriate, then judge determines duration and venue of sentence, and conditions to be imposed

3. The safety of the community wouldn’t be endangered by the offender serving the sentence in the community

· Judge must be satisfied that the safety of the community can be preserved as a prerequisite; if not satisfied, then conditional sentence should never be imposed; must meet the no-danger threshold or else nothing further to consider - jail term more appropriate.

· To assess danger to community, judge should consider: 1) risk of the offender re-offending; and 2) the gravity of the damage that could ensue in the event of re-offence

· Wrt risk of re-offence, consider supervision realistically available in community, degree of participation of accused in offence, lifestyle/occupation, etc, criminal record, family situation, conduct since offence, etc.

· Risk of economic harm to community valid consideration (i.e. risk to property and financial resources)

4. A conditional sentence would be consistent with the fundamental purpose and principles of sentencing set out in ss. 718 to 718.2

· Sentencing principles will help to shape the duration of sentence and nature of conditions to be imposed

· A reversible error for a judge to not consider a conditional sentence when accused meets eligibility requirements

a) Denunciation: jail usually has more denunciation, but conditional sentence can still denounce; can make CS longer and conditions more onerous (even though literal interpretation suggests CS should be same duration, SCC says it can be longer); conditions should have punitive aspect; stigma of house arrest

b) Deterrence: CS can provide if sufficiently punitive and public aware; i.e. offender may have to speak publicly of crime, or community service orders

c) Separation: n/a; offender can't be danger to community for CS to be imposed

d) Restorative Objectives: CS better suited to achieve rehabilitation, reparations, and promotion of sense of responsibility; judge can impose mandatory treatment orders, house arrest to prevent criminal association, pro-social behavior w/ employment or education; restitution orders can help to compensate victim; community service to help community

If offender meets 4 criteria, judge must consider CS or else it’s a reversible error of law.

In determining whether restorative objectives can be satisfied, judge should consider:

· Offenders prospects of rehabilitation

· The availability of community service and treatment programs

· Whether offender has proposed a rehab plan

· Whether offender has acknowledged wrongdoing and expressed remorse

· Victim's wishes from victim impact statement

· Among others...

There are some mandatory conditions of CS, and judge has discretion over imposing more

Principles that should guide judge in exercising discretion:

· Conditions must ensure safety of community

· Conditions must be tailored to fit the circumstances of the offender and the offence

· Punitive conditions should be the norm, not the exception

· Conditions must be realistically enforceable

No party is under a burden of proof to establish that a CS is either appropriate or inappropriate in the circumstances

· Judge should consider all relevant evidence, no matter by whom it is adduced

· However, it's in offender's best interests to establish elements militating in favour of a CS

SCC stresses that appellate courts should not second-guess sentencing judges unless sentence imposed is demonstrably unfit

CHAPTER III: Proving the Crime
Commencement of Criminal Proceedings

1)  COMPLAINT

-citizen complaint to police, or police officer witnesses a suspected offence

-if police believe that there is enough evidence they will make report to Crown Counsel

-in large cities, process of “charge approval”: all charges must be approved by senior Crown Counsel before proceeding, rather than having decision made by police officer

2.)  SWEARING OUT THE INFORMATION
-no criminal charge can commence w/o approval of JP (all court judges are ex-officio JP’s, JP’s need not be judges)

-complainant (usually police) will prepare an Information 

-officer appears before JP swears that they witnessed offence or have reason to believe that it occurred

-JP may then issue process - formal beginning of criminal process

3.)  ISSUING PROCESS

-only a JP can compel an accused to attend court to answer charge; 4 different methods

i)  Confirming an Appearance Notice: CCC requires that police not arrest a person unless there is good reason; where no reason, officer serves Appearance Notice; basically a pre-charge summons; must be approved by JP (eg. shoplifter - no problem to ID suspect)

ii)  Confirming a Promise to Appear: if suspect has been arrested, jailer must decide if continued detention is justified; if not, CCC demands that suspect be released; if suspect is released, jailers gives them Promise to Appear; operates same as above, must be approved by JP (eg. Impaired Driving)

iii)  Issuing a Summons: JP can authorize issuance of Summons under CCC s.509(2)

iv)  Issuing a Warrant to Arrest: order directed to police to arrest the accused and bring him to court to answer charges; may be local, province-wide, Canada-wide; suspect may make bail application to be released pending trial

Classification of Offences

1)  DIFFERENT BURDENS OF PROOF

A)  True Crimes

-Crown must prove BARD all elements of mens rea (mental aspect) and all elements of the actus reus (physical aspect) of crime

B)  Strict Liability Offences

- Crown must prove actus reus BARD

-accused will be convicted unless they can prove on balance of probabilities that they exercised due diligence in

i)  finding out facts that they should have known

ii)  taking reasonable steps to comply with the law

C)  Absolute Liability Offences
-Crown must prove actus reus BARD

-accused will then be convicted, regardless of whether or not they exercised due diligence

2.)  DIFFERENT TYPES OF TRIAL

-statute will always specify what type each offence is

A)  Summary Conviction Offences (trial in Prov. Court)

-generally less serious

-max. penalty is $2000 fine and/or 6 months

-all offences created by prov. Legislation will be summary conviction offences
-some offences created by federal statute also fall in this category

B)  Indictable Offences (method of trial will depend on statutory provision)

-generally serious offences

- these crimes can only be created by federal Parl.

-found in CCC and other federal statutes

C)  Hybrid Offences

-Crown has option of treating offence as indictable offence or summary conviction offence

D)  Contraventions

-portions of Contraventions Act proclaimed in 1996

-s.2: “an offence that is created by enactment and is designated as a contravention by regulation of the Governor in Council”

-charges will be commenced by a ticket

-draws distinction between regulatory type offences and crimes

-conviction does not create a criminal record

-penalties are lighter; imprisonment for failure to pay fine only advisable of judge determines that offender is able but unwilling to pay fine

Three Different Types of Trial in Indictable Offences

a)  Absolute Jurisdiction of Prov. Court Judge (CCC s.553)


-trial will be held in prov,court


-eg. theft under $5000 (except theft of cattle), driving while disqualified

b)  Absolute Jurisdiction of Superior Court (CCC s.469)
-Each province/terriroty will have a superior court, called a variety of things in each province, but all form the same function
-most s.469 cases tried by Superior Court judge and jury; accused may be tried by judge only if both R and ( agree

-usually have preliminary inquiry first - determine if there is enough evidence for Superior Court Trial

-preliminary held before Prov. Court judge; if not enough evidence there is no committal; if there is, accused is committed to trial before Superior Court

c)  All Other Offences


-in CCC offences which are not covered by s.553 or s.469, accused can choose method of trial

i)  trial in prov, court (no preliminary)

ii)  trial by Superior Court Judge (after Prov. Court preliminary)
iii)  trial by Superior Court Judge & Jury (after Prov. Court preliminary)
Note on Charging Documents

-all summary conviction offences are prosecuted on basis of Information

-most indictable offences start out based on an Information; if offence to be tried in Prov. Court, the Information remains the only charging document

-if accused chooses Superior Court Trial and is committed to trial after preliminary, the Information is replaced by an Indictment.
Sequence of Events at Trial:

A) ARRAIGNMENT - Charge is Formally Read Out

B) APPEARANCE - Enter of Plea

1.)  “guilty” - straight to sentencing phase

2.)  “not guilty” - enter trial phase

3.)  “not criminally responsible, due to mental disorder” - enter trial phase

C) PRELIMINARY HEARING

-for more serious offences; to determine if there is enough evidence to require the accused to stand trial (only for indictable offences to be tried in superior court)

D) CROWN CASE

1.)  R opens and states intention

2.)  Evidentiary Burden

a)  R must present enough evidence so that, if believed by jury, would be sufficient to convict (see Mezzo, Boissonneault)

b)  whether there is enough evidence on an element is a question of fact

c)  whether there is any evidence on an element is a question of law

3.)  Legal Burden on the Crown (Reasonable Doubt)

a)  whether R proved its case BARD - question for trier of fact

b)  case must be proved on the admitted evidence only

4.)  R witnesses & evidence presented; ( cross-exam; witnesses may be re-examined by R.

E) THREE OPTIONS FOR DEFENCE (either 1, 2 or 3)

1.) No-evidence motion.

a) motion for dismissal by ( is allowed at this point if R has not presented any evidence on one or more of the elements of the crime

b)  this is a question of law which can be appealed by either side

c)  involves the judge directing the jury to enter a verdict of acquittal; removes the case from the jury’s hands; is quite rarely allowed

2.) Defence Case

a)  if “no-evidence motion” is dismissed, then the ( may elect to present evidence and may testify on their own behalf

b)  criminal record does not come into play unless the ( elects to testify at trial (used to establish the credibility of the witness)

c)  accused cannot be forced to testify under any circumstances (s. 11c of CRF)

d)  if ( does enter evidence, witnesses are examined and cross-examined

3.)  Defence Case Closed

a) if ( calls no witnesses or presents no evidence, then ( goes last in closing arguments 

(and vice-versa)

F.) CLOSING ARGUMENTS

G.) REASONABLE DOUBT MOTION - Judge Only!


-after defence has closed case

i)  defence submission

ii)  crown submission

iii)  judge’s ruling - guilty or not guilty

H. ) CHARGE TO JURY

1)  summarizes the two cases to the jury

2)  states the relevant law to jury

3)  explains the available verdicts and what is required for each one

4)  explains Beyond A Reasonable Doubt (BARD) concept

5) Jury leaves and counsels tells judge if his charge was OK and he may give further instruction at this point

I.) APPEALS

a)  s.686 - appeal may be denied even where judge erred in law if the correction of the error would not, with a reasonable degree of certainty, change the verdict

b)  a mistake on the burden of proof (BOP) question will almost always be heard

The Adversarial System:

-in theory, a process involving two competent opposing counsel try to effectively present their case before an independent judge which will eventually reveal the truth

-R and ( select which evidence they will present; judges are passive (ie. they play no role in investigating the facts)

-burden of proof  (BOP) is central to the criminal trial

The Nature of Evidence:

-usually the oral testimony of witnesses; “...an historical recall of that part of the event to which witnesses may be found and presented in an intensely adversary system where the object is the quantum of proof. Truth may be only incidental.” (Haines J., in R. v. Lalonde, 1972)

-a fact is relevant (ie. has evidentiary value) if proof of the fact makes the proposition more likely than it would if the fact did not exist

-material v. relevant evidence: it is relevant with respect to the matter in issue; eg. proof of identity is always relevant in a criminal trial; but if the identity of the accused is not in issue, such evidence would not be material

-the findings by the “trier of fact” (the judge or the jury), applying the required standard of proof to the evidence presented at trial, are the facts, and form the basis for the application of the law in determining guilt or innocence

Evidential Burden Distinguished from Burden of Proof

-evidential burden is the obligation imposed on a party to introduce adequate evidence to get the issue before the jury

The Crown’s Evidential Burden

-R must introduce some evidence on all aspects of the offence; eg. on murder charge, R must eventually prove that:

i)  the accused;

ii)  caused the;

iii)  death of the;

iv)  human victim;

v)  with the required mental state (usually the intent to kill)

-if R fails to introduce at least some evidence on any of these elements, it has failed to satisfy its evidentiary burden; jury could be instructed to acquit (( can ask for “no evidence motion”)

-test of whether the R’s evidence has satisfied the evidentiary burden: Is there admissible evidence (on each element of the offence) upon which a reasonable jury, properly instructed could convict?

-question of evidential burden is a question of law to be decided by the judge; a decision on this issue is appealable by either side
The Accused’s Evidential Burden

-statute law frequently imposes a BOP on the accused to prove some defence or disprove some element of the offence

-in cases involving “reverse onus provisions”, the accused bears the ultimate BOP, but also the initial evidential burden - “statutory presumption”

-if ( desires a favorable ruling on issue, ( must adduce some evidence (unless already adduced by R’s evidence)

-if no such evidence is adduced, the trier of fact must find against the (
-defences such as drunkeness, self-defence, provocation, duress produce an evidential burden on (
-once evidential burden on ( is satisfied, the R must disprove the defence BARD

Mezzo v. The Queen (1986), S.C.C. (3-007)

F: Complainant was sexually assaulted. Had problems giving a positive identification of (. ( counsel argued that there was a lack of evidence; trial judge directed a verdict of acquittal. R appealed to Manit. C.A.; new trial ordered, says that directed verdict was wrong. ( appeals to SCC.
I: Whether a judge should direct a verdict of acquittal based on his/her judgement of the quality of the evidence presented in court.
H: Appeal dismissed. C.A. holding for new trial upheld.
Ratio: Trial judge is not entitled to direct a verdict of acquittal and thus withdraw the case from a jury where there is admissible evidence on every element of the crime which could, if believed, result in a conviction. 

Reasoning: McIntyre J.  Judges should not consider the quality of the evidence, but whether or not there is any evidence is a question of law for judges to consider. Otherwise, judges would be calling entire jury system. All questions of law are the province of the judge, all questions of fact are the province of the jury. Jury should be left to consider the merits of the complainants’s identification. Only if there has been NO evidence adduced by R on every element of the alleged offence may the judge withdraw the case from the jury.

Comments: Lamer J. Dissent - where there is a sufficient question regarding the quality of the evidence the judge should  take the case from the jury.

R.  v. Boissonneault (1986), O.C.A.  (3-013)

F: ( convicted of possession for the purposes of trafficking. A trial, ( moved for “no evidence motion” at conclusion of R’s case. Trial judge reserved judegment on motion until ( decided whether or not to call evidence. ( decided to NOT call evidence, and was convicted. ( appealed conviction on grounds that trial judge erred in law.
I: Whether a judge may postpone ruling on a “no-evidence motion” until after it is known whether the A will call evidence
H: OCA allowed appeal.
Ratio: A trial judge is obliged to rule at once on a motion to acquit at the end of R’s case on the ground that no prima facie case has been established. The ( has a right to know what case it will need to meet.

Reasoning: Martin JA. The trial judge is not entitled to postpone the decision pending (’s election to adduce evidence. The ( should know which case it must meet before presenting own case.

Regina v. Lifchus (1997), S.C.C.  (3-019)

F: Appeal by R, after Manit. CA allowed (’s appeal from conviction for fraud. ( argued that trial judge erred in not instructing jury properly on meaning of BARD
I: Whether the expression “beyond a reasonable doubt” should be explained to the jury, and in what manner.
H: Appeal dismissed. C.A. order for new trial upheld.
Ratio: Instructing a jury that proof beyond a reasonable doubt is not met if the jurors can only conclude that the accused is probably or likely guilty is a useful way to explain the standard. Accuseds who are “probably guilty” should be acquitted. A reasonable doubt is a doubt based on reason and common sense logically derived from the evidence or absence of evidence, and does not involve proof to absolute certainty.
Reasoning: Cory J. “Reasonable doubt” should not be described as an ordinary expression which has no special meaning in the criminal law context. It is wrong to say that BARD is a common-sense term. Rather, it should be explicitly defined to the jury in the context of the law. The R’s BOP is more than the balance of probabilities found in civil cases - not good enough for criminal cases. Instructing a jury that proof beyond a reasonable doubt is not met if the jurors can only conclude that the accused is probably or likely guilty is a useful way to explain the standard. Accuseds who are “probably guilty” should be acquitted. See suggested charge page 3-029-3-030.

R.  v. H. (C.W.) (1992) B.C.C.A. (3-027)

F: ( appealing conviction by jury on an indictment containing  counts of sexual assault and committing an act of gross indecency. Questions as to credibility of both ( and complainant’s witnesses. ( argued that trial judge erred in three ways:

i)  he misdirected jury on concept of reasonable doubt as it applies to issue of credibility;

ii)  erred in failing to direct jury to ignore comments by R which suggested they should draw adverse inference from ( failure to call better character evidence;

iii)  insufficient direction to jury on purpose and relevance of character evidence.

I: Whether, in cases where the issue of credibility is paramount to the establishment of guilt or innocence, disbelief in the evidence of the accused is sufficient for conviction BARD?
H: Appeal allowed. New trial ordered.

Ratio: The trier of fact may disbelieve the accused and yet still have a reasonable doubt as to his or her guilt. In cases where credibility is central (esp. sexual assault), the jury must be satisfied BARD of (’s guilt in order to convict. In order to acquit, the jury does not necessarily need to believe (. It is not a choice between believing ( or (, but in order to convict the jury must believe that ( is guilty BARD.
Reasons: Wood JA. Court does not agree with ( that trial judge’s instructions presented stark choice between evidence of accused and evidence of complainant; but, trial judge did not instruct jury that rule of BARD applied to issue of credibility, or that even if they did not believe the ( at all they must still be satisfied of guilt BARD; jury may not have understood that they must not decide issue of BARD simply by choosing between evidence of the two sides, or that they could still have reasonable doubt without believing (’s evidence.

Comments: in R. v. W.(D.) Cory J. suggested instructions for jury on question of credibility:

i)  if you believe evidence of accused you must acquit;

ii)  if you do no believe accused, but still have reasonable doubt, you must acquit;

iii)  even if you have doubt in evidence of accused, must be convinced BARD of accused’s guilt.

-Wood J.A. would add fourth point: “If, after a careful consideration of all the evidence, you are unable to decide whom to believe, you must acquit”.

R. v. Morin (1989) S.C.C. (3-029)

History: ( acquitted of 1st degree murder at trial; R successfully appealed for new trial at O.C.A. ( appeals to SCC.

F: ( argued that charge to jury, when read as a whole, did not instruct jury to subject individual pieces of evidence to the criminal standard, but rather had the effect of instructing them to examine evidence as a whole. SCC agrees with OCA and rules that trial judge’s charge to jury would have resulted in their giving ( benefit of doubt on each piece of evidence, therefore isolating vital evidence adduced by R (much of R’s evidence might have been strengthened if examined in relation to each other); by the time the jury examined all of R’s case there may not have been much evidence left.

I: Is it a correct instruction to the jury that they apply the criminal standard of burden of proof BARD in two stages of trial - the fact-finding and verdict stages?

H: Appeal dismissed. New trial ordered.

Ratio:  The reasonable doubt standard is applied to the evidence as a whole, not to individual pieces of evidence. Two-stage application of criminal standard is wrong in principle and practice - the function of standard of proof is not the weighing of individual items of evidence but determination of the ultimate issues. Each juror must have a reasonable doubt as to guilt but they can reach that conclusion in different ways.

Reasons: LaForest J. Law is clear that jury members can arrive at verdict by different routes & do not need to rely on the same facts - since same fact may give rise to different inferences towards guilt or innocence, the jury might discard these facts on the basis that there is doubt as to what they prove. The chain of facts is only as strong as the weakest link - therefore if facts essential to a finding of guilt are in doubt this will produce a reasonable doubt in mind of jury during verdict stage. Therefore, trial judge’s charge to jury was wrong, and  would have affected outcome of trial (appellant courts do not easily overturn guilty verdicts by jury, unless judge makes a gross mistake which would affect outcome).

Comments: Morin later found to be not guilty through DNA evidence.

PRESUMPTIONS:

-prior to CRF, parl. was supreme and could enact legislation with statutory exemptions to presumption of innocence (POI) at will; post-CRF this was no longer possible, but some presumptions remain (below)

-most statutory exemptions operated like s.348(2) (see R.. v. Schuldt) - “ if R proves fact A, fact B is presumed”; most related to mens rea (mental state)

-usually things which would be difficult for R to prove, but within ( ability to prove

1) Presumptions Without Basic Facts: a conclusion which is to be drawn until the contrary is proved.

2) Presumptions With Basic Facts: a conclusion to be drawn upon proof of the basic fact.

a) Permissive Presumption: optional as to whether the inference of the presumed fact is drawn following proof of the basic fact


b) Mandatory Presumption: the inference must be made. Either legal or evidentiary presumptions.

-“basic fact presumptions”: they vary by the amount of burden placed on (
i)  evidentiary: ( only  needs to raise some evidence to cast doubt on presumption

ii)  legal: ( must prove or disprove something on the balance of probabilities (not BARD!)

-Rebuttable Presumption: (Black’s: “A presumption that can be overturned upon the showing of sufficient proof. Once evidence tending to rebut the presumption if introduced, the force of the presumption is entirely dissipated and the party with the burden of proof must come forward with evidence to avoid a directed verdict”). The evidence must be capable of raising a doubt; if the trier of fact disbelieves the evidence it does not rebut the presumption. All of these presumptions violate s.11(d) CRF but maybe permitted under s.1.

-Irrebuttable or Conclusive Presumption: (Black’s: “A conclusive presumption is one in which proof of basic fact renders the existence of the presumed fact conclusive and irrebuttable. Such is created when a jury is charged that it must infer the presumed fact if certain predicate facts are established. Few in number and often statutory, the majority view is that a conclusive presumption is in reality a substantive rule of law, not a rule of evidence”. Eg. presumption that children aged 12 and younger are incapable of forming criminal intent). These automatically apply and cannot be countered.

R.  v. Appleby (1972) S.C.C. (3-033)

F: ( convicted of having care and control of motor vehicle while impaired; s.224 (1)(a) creates a statutory presumption on accused when proved that he occupied driver’ seat; ( claimed he was just trying to radio for a wrecker; raised a doubt in BCCA judges’ minds.

I: Whether the BCCA erred in holding that the degree of standard of proof required to rebut the statutory presumption created by s.224(1)(a) of the CCC (care and control of motor vehicle) is proof by balance of probabilities or proof raising a reasonable doubt?

H: Appeal allowed, conviction restored.

Ratio: The presumed fact must be disproved on the balance of probabilities rather than by the mere raising of a reasonable doubt.

R: Ritchie J. SCC held that s.224 imposed a burden of proof on respondent by a balance of probabilities, and it is not enough for the accused to merely raise a reasonable doubt; if accused cannot satisfy the court in this regard he is presumed guilty of offence under s.222. Use of the term “establishes” in the CCC is equivalent to proof on the balance of probabilities.

Comments: s.224 of older version of CCC. COMPARE THIS CASE WITH POST-CRF CASE OAKES.
R.  v. Proudlock (1978) S.C.C. (3-033)

F: ( charged with B&E with intent to commit an indictable offence; no dispute that ( broke into premises, but he stated that he did not know why he did it and that he had no intention to steal; trial judge held that he did not believe ( but that his testimony rebutted presumption of intent to commit indictable offence therein, acquitted. Appeal by R to BCCA was dismissed; R further appealed to SCC.

I: Whether evidence raised to rebut an evidentiary presumption must be believeable.

H: Appeal allowed, ( convicted.

Ratio: As long as there is some doubt an evidentiary presumption will be rebutted; the evidence does not necessarily need to be believed by the trier of fact, but it cannot be disbelieved.

Reasoning: Pigeon J. ie. the evidence raised to rebut these presumptions must be capable of creating a reasonable doubt; an explanation which is not believed is NOT “evidence to the contrary”. (can retain right to remain silent, but when faced with a presumption he is the only person able to provide evidence to the contrary - therefore, faced with conviction or offering up an explanation.

Comments: Identical charge and presumption to R v. Schuldt. Pigeon J. set forth 3 standards of evidence in criminal law:

i)  Proof Beyond a Reasonable Doubt - standard to be met by R against (
ii)  Proof on Balance of Probabilities - burden of proof on ( when he must meet a presumption requiring him to establish or prove an excuse (ie. legal presumptions)

iii)  Evidence raising a reasonable doubt (ie. evidentiary presumptions)

R.  v. Oakes (1986) S.C.C. (3-063)

F: (charged with unlawful possession of narcotic for purpose of trafficking under s.8 of Narcotic Control Act; s.8 contains presumption that person found to be in unlawful possession of narcotic will be convicted of trafficking unless they can prove otherwise on balance of probabilities; ( challenged constitutionality of s.8 NCA, argued that it violated s.11(d)CRF. Trial judge agreed that s.8 violated presumption of innocence under s. 11(d) CRF; accused convicted of simple possession only. Ontario CA dismissed R’s appeal; R appealed to SCC.

I: Are presumptions which require ( to disprove on a balance of probabilities the existence of a presumed fact violations of the right to be presumed innocent under CRF? Was presumption of s.8 of NCA inconsistent with s.11(d) CRF? 

i)  Did s.8 violate s.11(d)?

ii)  If it was a violation, was it within the provisions allowed for limits on rights in s.1 CRF?

H: Appeal by R dismissed, acquittal on trafficking charge upheld.

Ratio: Because s.8 contains a reverse onus provision that places against the accused the mandatory presumption of law that he intended to traffic, it is inconsistent with s.11(d) of CRF, which requires that ( be proven guilty BARD. If the accused can be convicted through a legal presumption even when the trier of fact has a reasonable doubt about guilt there is a violation of the presumption of innocence. Any violations of rights protected by CRF must be rationally connected to the stated objective and be capable of passing “Oakes Test”, in order to be saved under s.1 of Charter.

Reasoning:  Dickson CJC. 

Presumption of Innocence has three components:

i)  an individual must be proven guilty beyond a reasonable doubt

ii)  it is the R which must bear burden of proof
iii)  criminal procedures must be carried out in accordance with lawful procedures and principles of fairness
NCA s.8 found to violate CRF s.11(d). Any infringement of right to presumption of innocence are permissible only when “They are reasonably and demonstrably justified in a free and democratic society” (see CRF s.1). Party seeking to infringe on rights in CRF must prove that limit is “reasonable and demonstrably justified”; to establish that a limit is reasonably and demonstrably justified in a democratic society, two central criteria must be satisfied:

i)  ENDS ANALYSIS: objective must be of sufficient importance to warrant overriding a constitutionally protected right;

ii)  MEANS ANAYSIS: means must be justified through “proportionality test”:

a)  rational connection test: measures must be carefully designed to achieve objective (applying external test from Laba);

b)  minimum impairment test: measures should impair rights as little as possible;

c)  proportionality test: must be proportionality between measures responsible for limiting right and objective identified as being of sufficient importance; even where issue is of great importance, severity of measures may mean that it is not justified

-R failed on part a) of proportionality test i.e. the rational connection part; onus was/is on R to prove that limit is justified:

The presumption of NCA s.8 was not rationally connected to objective of curbing drug trade: could give rise to trafficking convictions where people only have small amount of drugs; a conviction could occur even if the trier of fact has a reasonable doubt but is not persuaded on a balance of probabilities
Comments: 1st high profile CRF case in Cdn criminal law - the court sets a very stringent test for the State to lawfully impinge on CRF rights. Afterwards, any legal presumption that required ( to prove or disprove any essential element of crime would be held to violate CRF s.11(d), and would be subject to CRF s.1.  This case struck down NCA s.11(d), which had been relied upon by R in thousands of cases. NCA replaced by Controlled Drugs and Substances Act.
· Legal burden signaled by word “establish”

· Test for Violation of S. 11(d) Presumption of Innocence (still test today):

· Violated if accused bears burden of disproving on balance of probabilities an essential element of offence, it would be possible for conviction to occur despite existence of reasonable doubt

>  two general categories of presumptions:


(i) basic fact: basic facts proved then presumption follows


(ii) w/o basic fact: conclusion to be drawn unless contrary proved

>  two classifications of presumptions w/w basic facts:


(i) permissive: optional presumption to be presumed from basic fact


(ii) mandatory: presumed fact must be assumed if basic fact is proved

>  two other classifications of presumption:


(i) rebuttable: may be rebutted


(ii) irrebuttable: may not be rebutted

>  3 types of rebuttal:


(i) evidence to question truth of presumed fact (presumed fact presumption)


(ii) raise a reasonable doubt (evidentiary presumption) (“evidence to the contrary”)



(iii) proof on the balance of prob’s (legal presumptions) (“establish” or “prove”)

· The fact that a reasonable doubt can exist and still convict violates the 1st criteria for a presumption of innocence that the accused must be found guilty beyond a reasonable doubt
· any legal burden on accused will violate s11(d)( however, if the violation is justified by s1 of the Charter (i.e. it is in accordance with fundamental justice), then the legal burden will hold

R.  v. Whyte (1988) S.C.C. (3-053)

F: ( found in car parked alongside roadside; he was in driver’s seat; keys were in ignition, but engine turned off. ( charged with impaired care and control of motor vehicle under s.237(1)(a) CCC; s.237 (now 253) legislated a presumption against ( to the effect that he shall be deemed to have had care and control if found in the driver’s seat unless able to establish that did not enter or mount vehicle for purpose of setting it in motion. ( was convicted at trial because judge rejected argument that s.237 violated presumption of innocence guaranteed by s.11(d) CRF. ( lost on appeal at BCCA.

I: Whether the statutory presumption against ( in s.237 CCC infringes the rights of the accused under the CRF s. 11(d) (right of accused to be presumed innocent).
H: Appeal dismissed – presumption is not unconstitutional.
Ratio: Under s.1 of Charter, rights and freedoms protected by the CRF can be overridden by statutory presumptions, where the objective of protecting the public is sufficiently important and the means used is proportional to the objective. R’s intrusion on CRF need not be most limited method, but reasonably limited and realistically enforceable.
Reasons: Dickson CJC.
a)  While statutory presumptions were not found to violate rights of accused in R. v. Appleby, the CRF is a constitutional document fundamentally different from a mere statute like the Bill of Rights - the purpose of the Charter is to entrench certain basic rights and freedoms and protective from legislative encroachments. A provision that permits or requires a conviction in spite of a reasonable doubt as to the existence of one or more of the elements of the offence violates the presumption of innocence. If the ( is unable to meet the rebut the presumption on the balance of probabilities the trier of fact is required by law to convict, even though not convinced of guilt beyond a reasonable doubt (eg. Appleby - trier of fact stated that he convicted ( despite the existence of a reasonable doubt as to the care and control element). Proof of occupancy of driver’s seat does not lead to definite conclusion re: care and control. R tried to distinguish between essential and complementary elements of the offence in effort to portray s.237 as consistent with Charter. (an intention to set the vehicle in motion is not an element of the offence; it is a fact collateral to substantive offence) - this argument rejected by court. Possibility that D can be convicted despite a reasonable doubt as to guilt - Therefore, s.237 is a violation of s.11(d) of CRF. The Oakes test is not limited to the essential elements of the crime - pro - (.

b)  R argued that even if s.237 was a violation of CRF, it is salvaged by s.1 of CRF (reasonable and justified limits). Court applied “Oakes Test”: i) an important objective; and, ii) proportionality of measures (a. rational connection between means and ends, b. impair rights as little as possible, c. proportionality between effects of impugned measures and attainment of objective). Court ruled that there was a major social problem (drinking and driving), is a rational connection between basic fact (occupancy of driver’s seat) and presumed fact (care and control), in cases involving alcohol R.’s burden to prove intent is minimal (Parl. seeking to avoid defenses against intent based on drunkenness), there is proportionality between effects of violated right and attainment of objective. Therefore, violation of CRF by CCCs.327 IS justified by s.1 CRF - pro R.

Note on the Application of the Presumption of Innocence to Issues Other than Elements of Offences

Dickson CJC in R. v. Whyte:

“The exact characterization of a factor as an essential element, a collateral factor, and excuse, or a defence should not affect the analysis of the presumption of innocence. It is the final effect of a provision on the verdict that is decisive. If an accused is required to prove some fact on the balance of probabilities to avoid conviction, the provision violates the presumption of innocence because it permits a conviction in spite of a reasonable doubt in the mind of the trier of fact as the guilt of the accused”.

-recent SCC decisions have also adopted this statement of law:

R.  v. Keegstra (1990) (SCC): accused charged with wilfully promoting hatred contrary to s.319(2) of CCC; subsection 319(3)(a) provides that no one will be convicted “if he establishes that the statements were true”; followed Whyte, held that reverse onus violates s.11(d) but is justified under s.1 - the presumption of innocence issue does not depend on whether s.319(3)(a) requires ( to disprove an element of the offence or prove a defence.

R.  v. Chaulk (1990) (SCC): Lamer CJC held that insanity provision of s. 16 CCC (“mental disorder”) operates as an exemption from criminal liability due to incapacity for criminal intent; rejected R argument that because provision does not negate an element of the offence nor raise a common law defence, the presumption of innocence doe not apply to s.16. Lamer CJC held that presumption of innocence of s.11(d) CRF was violated by s.16 (ie. however the insanity defence is characterized, sanity is essential to guilt); s.16 requires ( to disprove sanity (or disprove insanity) on a balance of probabilities; therefore, violates presumption of innocence because it permits convictions in spite of a reasonable doubt in mind of trier of fact; but, he held that this violation was justified under s.1 CRF.

Note on the Constitutionality of the Defence of Due Diligence

A defence of due diligence (ie. absence of negligence) is often available to one charged with regulatory offences; in these cases, the burden of proving due diligence on balance of probabilities is ordinarily placed on (; constitutionality of such a reverse onus was upheld by SCC in R. v. Wholesale Travel Group, Inc (1991).

R.  v. Downey (1992) S.C.C. (3-057)

F: ( charged with living on the avails of prostitution, which is a crime under (then) s. 195 CCC [now 212 (3)]. Under s.195(2): “evidence that a person lives with or is habitually in the company of prostitutes...is, in the absence of evidence to the contrary, proof that the person lives on the avails of prostitution”.  Convicted at trial, appeal dismissed by Alta. C.A.
Issue: Whether an evidential burden (only required to lead evidence which will raise reasonable doubt, not required to prove on the bal of prob) on the accused contravenes the right to be presumed innocent set forth in s.11(d) CRF, and if so, whether it can be justified pursuant to s.1 of the CRF.

Holding: Appeal dismissed, conviction upheld.

Ratio: Mandatory evidentiary presumptions always violate s.11(d) of CRF, but may be upheld under s.1 if able to pass the “Oakes Test”.
Reasons: Cory J. Presumption of s.195 infringes upon s.11(d) of CRF since it can result in the conviction of an accused despite the existence of a reasonable doubt i.e. s.195 requires conviction if no evidence led. Nevertheless, violation falls within the reasonable limit provision of s.1 CRF. Parliament sought to enable pimps to be prosecuted without necessity of having evidence from prostitutes. Social problem is great enough that s.11(d) can be overidden. While innocent people will be inculpated, they will only have to raise evidence that they are not in a pimp-prositute relationship to displace the presumption. The issue re: minimal intrusion by R, is not that the least intrusive alternative must be taken, but rather whether an alternative which could achieve the objective as effectively could have been reasonably chosen - would have been unenforceable to depend on evidence from prostitutes. Otherwise, CRFcould deprive a vulnerable segment of society of a measure of protection. Therefore, the minor infringement of rights is proportional to the important legislative objective.

Comments: Dissent by McLachlin J. & Iacobucci J., argued that s. 212(3) was not a reasonable limit under s.1 CRF because it fails rational connection test (unfairly brings the innocent into the criminal process; effect is to force prostitutes to live and work alone, thereby exacerbate their exploitation). Dissent by La Forest J., argued that presumption did pass rational connection test, but simply cast too wide a net.

Grant: if there is no evidence against the rebuttal, it is still possible to have a reasonable doubt but have to convict the accused; therefore violation of CRF.

R. v. Laba (1994) S.C.C. (3-067)

-deals with selling of precious metals

-case applies an external test of rational connection which asks the question “Is the presumption rationally connected to the objective?”, rather than “Is the presumption rationally connected to the basic fact” as the part of the proportionality test concerned with rational connection i.e. do not need rational connection between basic fact and presumed fact, just need rational connection between presumption and intention of legislation.
-Ruled that evidentiary burden w.r.t. proving ore not stolen did pass s.1 analysis.
Summary of the Law re: presumptions 
i)  The presumption of innocence is infringed whenever the accused is liable to be convicted despite the existence of a reasonable doubt.

ii)  If by the provisions of a statutory presumption an accused must prove or disprove on a balance of probabilities either an element of an offence or an excuse, then it violates s.11(d) CRF - such a provision could permit a conviction in spite of a reasonable doubt.

iii)  Even if there is a rational connection between the basic fact and the presumed fact, this would be insufficient to make valid a presumption requiring the accused to disprove an element of the offence.

iv)  A permissive assumption from which a trier of fact may but not must draw an inference of guilt will not infringe s.11(d).

v)  A provision that might have been intended to play a minor role in providing relief from conviction will none the less contravene the Charter if the provision (such as the truth of a statement) must be established by the accused.

vi)  Statutory presumptions which infringe s.11(d) may still be justified pursuant to s.1 CRF.

CHAPTER FOUR: The Elements of an Offence
The Charge and the Elements of the Offence

-issues at trial and related procedures are determined by charge in the information or indictment - can be no trial without one of these formal charges

-task of R at trial is to prove the charge(s) contained in the counts (the part of the document stating the offence(s))

-accused can only be convicted of offence(s) charged in the indictment or information


except: i) charges reduced to “attempts” (not adding any new elements to charge)

ii) an included offence; eg. murder charge reduced to manslaughter - all same elements are                                  present except intention

The Legal Elements of the Offence

-ACTUS REUS: refers to the prohibited act, omission or state of affairs


eg. murder - killing of human being


eg. theft - taking of another’s property w/o consent

-MENS REA: required mental element of fault


eg. murder - intent to kill


eg. theft - intent to deprive fraudulently

-to secure a conviction, R must prove the actus reus, the mens rea and facts alleged in the charge

-crimes involve some prohibited act or omission and some guilty intention - they must occur at the same time

-all crimes require actus reus, but not all require mens rea
NOTE: the actus reus also has a mental element, regarding voluntariness - ie. the act or omission must be a willed act of (’s conscious mind

Actus Reus Analysis

-mens rea on its own is never enough for conviction; if criminal intent alone were enough the criminal law would be intolerably broad intrusive


eg. conspiracy - requires an agreement


eg. attempt - requires some steps toward completion of crime

-three elements of actus reus:

a)  Conduct - voluntary act or omission

b)  Relevant Circumstances

c)  Consequence or Result

-actus reus usually defined in the statutory provision

A)  CONDUCT

-act or omission must be voluntary
-principle of volition is a fundamental common law principle that does not appear in statutes

-actus reus volition means “an act or omission directed by the conscious mind of the accused”

B)  RELEVANT CIRCUMSTANCES

-everything in the environment which makes the act criminal

-eg. actus reus of s.151 offence of sexual interference requires, in addition to touching, the circumstances that the touching be of any part of the body of a person under the age of 14

-may be the positive elements stated or implied in the statute or negative elements stated or implied (of absence of justification or excuse)


eg. absence of consent

C)  CONSEQUENCES

-many crimes prohibit conduct in the relevant circumstances regardless of the consequences

-however, where the CCC definition of the crime includes a consequence, that consequence is part of the actus reus and must be proved by R

-ie. R must prove that the consequence actually occurred and that the conduct of ( actually caused the harm

-causation will be an issue in these cases: it must be proved that ( caused the prohibited result by means of the prohibited conduct in the relevant circumstances

EXAMPLE


-s.229 Murder:



-Conduct: any act that causes death of human being



-Circumstances: victim is a human being



-Consequence: death ensued



-( must intend to cause death or harm likely to cause death

Mens Rea Analysis

-relates to the Circumstances and Consequences
-required element of “true crimes”, unless excluded expressly or by  necessary implication in the statute

-refers to the fault that must accompany the actus reus
-SCC has stated that mens rea  for true crimes requires personal fault, an aware state of mind; test is subjective (ie. concerned with (’s actual mental state); the minority objective approach to mens rea is concerned with what ( as a reasonable person ought to have had in mind (under this view, negligence judged objectively may be basis for imposing criminal liability)

-general rule: when statute is silent on mens rea required for true crime, the requirement, subject to contextual limitations, will be satisfied by  proof of intent, knowledge or recklessness

-view that where mens rea is required, it is required for all elements of the actus reus, was rejected by SCC in De Sousa

-where mens rea is required and it is not otherwise specified in the statute or authoritative case law, it will be satisfied by the following mental states corresponding to the following elements of the actus reus:


Conduct - no mens rea need be attached to conduct, but any act or omission must be voluntary

Circumstances - ( has mens rea if he knew of the existence of the circumstance, was wilfully blind as to existence or was reckless as to its existence

Consequences - ( has mens rea if he intended the consequence to occur, was substantially certain it would occur, was wilfully blind as to certainty of occurrence, or was reckless as to its occurrence

-not all consequences require mens rea; eg. aggravating factor in assault causing bodily harm needs no mens rea
FOUR BASIC FORMS OF MENS REA:

A)  Intent

-one intends a consequence when one foresees the consequence an desires to bring it about; one acts for the purpose of bringing about consequence

-is extended to those who may not desire consequence but foresees the consequence as substantially certain
-aguable that wilfull blindness is equivalent to intent

B)  Knowledge

-bears ordinary meaning in this context, relates to circumstances

-wilfull blindness is accepted to be equivalent to knowledge

C)  Recklessness

-( is reckless when he subjectively foresees (to a degree less than substantial certainty and without wilfull blindness) that a consequence may result or that a circumstance may exist but proceeds to take the risk in spite of such foresight

D)  Wilfull Blindness

-( is suspicious but avoid making enquiries - treated the same as actually having knowledge

Summary of Fault Continuum in Criminal Law


a)   Intention - highest mens rea related to consequences; knowledge of substantial certainty

b)  Knowledge - highest mens rea related to circumstances; includes wilfull blindness

c)  Recklessness - unclear if it includes concept of criminal negligence as defined in s.219

d)  Objective Negligence - unclear whether it contains concept of criminal negligence in s.219

e)  Strict Liability - burden of proof shifts to ( to prove absence of objective negligence

f)  Absolute Liability - R is not required to prove any form of subj. or obj. fault; there is no defence of absence of subj. or obj. fault

R.  v. De Sousa (1992) S.C.C. (4-007)

F: During a fight, ( threw a bottle, which shattered, and glass fragment struck a bystander. ( charged with unlawfully causing bodily harm contrary to s.269 of CCC. Trial judge held that the underlying offence in s.269 could refer to any fed. or prov. statute, including an absolute liability offence; quashed indictment on basis that s.269  violated principles of fundamental justice guaranteed by s.7 of CRF. R appealed to OCA was allowed, matter remitted for trial.

I: Whether the criminal law demands that there be intention in relation to the consequences of an otherwise blameworthy act.
H: Appeal was dismissed.

Ratio: Criminal guilt does not always require foresight of the consequences of an unlawful act. As long as the accused had mens rea at some point in a series of events (actus reus), that is sufficient.

Reasoning: There is no requirement that ( foresee all the consequences that comprise part of the actus reus of the offence. Provided that there is a sufficiently blameworthy element in the actus reus to which a culpable mental state is attached, there is no additional requirement that any other element of the actus reus be linked to this mental state. A person is not morally innocent simply because that person fails to foresee the particular consequence of the unlawful act. Many CCC offences call for a more serious charge if certain consequences follow; acceptable to distinguish between criminal responsibility for equally reprehensible acts on the basis of the harm that is actually caused - punishing those who cause injury through avoidable unlawful action.  It is not a violation of CRF to not require mens rea for all elements of the crime - as long as the ( has mens rea at some point in a series of events, that is sufficient for the court.

· it is acceptable to distinguish btw. criminal responsibility for equally reprehensible acts on the basis of the harm that is actually raised

· DeSousa illustrates principle that there is no constitutional requirement that every element of the offence has a mens rea component There is no requirement of an additonal m.r. for the consequences - the only constitutional requirement is that some moral blameworthiness is attached to some part of the actus reus.

Concurrence of Mens Rea and Actus Reus

-mens rea and actus reus must overlap at some point in time

-eg. if you form intention to kill enemy tomorrow, but accidentally kill him in an auto accident today, you would not be guilty of murder; at time of the commission of actus reus (causing the death of a human being) you lacked the mens rea (intent to kill) - see Fagan
-minor variations between (’s plan and its execution will not prevent finding of guilt

-courts have been willing to apply the principle flexibly so as to impose liability where, in spite of a temporal gap between intent and actus reus, all occurred as part of a “single transaction”

CHAPTER FIVE: The Required Act or Omission - Actus Reus

R.  v. Terrence (1983) S.C.C. (5-003)

F: ( went joyriding with car-thieving buddy. ( charged with an indictable offence contrary to 313(a) of CCC - deemed to be in “possession” as defined in s.3(4)(b) (“where one of two or more persons, with the knowledge and consent of the rest, has anything in his custody or possession, it shall be deemed to be in the custody and possession of each and all of them” - constructive possession). ( claimed that he did not know that car was stolen; trial judge didn’t believe him – convicted of possession. ( appealed to OCA, argued i) that possession under s.3(4)(b) involves essential element of control, and ii) that it was never proved that he knew car was stolen. OCA allowed appeal. R then appealed to SCC.

I: Whether “knowledge” and “consent” in the constructive possession clause of s. 3(4)(b) of CCC can exist without some measure of control on the part of the person(s) deemed to be in possession.

H: Appeal dismissed – Ont CA ruling of acquittal upheld
Ratio: There must be some measure of control on the part of the person alleged to be in joint possession in order for that person to be found to have “consented”.

Reasoning: Ritchie J. Simply being in a stolen car is not sufficient to prove that ( was in possession - must prove a measure of control in order to obtain a conviction for having possession of stolen property. “knowledge and consent cannot exist without co-existence of some measure of control over the subject matter.  If there is power to consent there is equally the power to refuse and vice versa”
Comments: All irrebuttable presumptions will violate s.11(d) of CRF, but may be saved under s.1 CRF.

ACTS OF OMISSION

-general rule: crimes are not committed through omission - s.11(g) CRF

-some exceptions:

1)  where ( has legal duty to act; failure to perform duty may constitute an offence; s.219(1)(b) 

describes “criminal negligence” through omission; if there is a legal duty elsewhere in CCC, then a failure to act may result in a charge under this section

2)  where the crime in question specifically defines a crime through omission (specific wording in 


CCC); eg.s.242 failure to get medical assistance during childbirth.

-the courts will occasionally create a common law duty to act (thereby creating an omission crime), esp. where ( has created a situation of danger
Fagan v. Commissioner of Metropolitan Police (1968) C.A. (5-007)

F: ( parked car on cop’s foot; tells cop “F-U, you can wait!”; car engine stops running; ( finally moves car. ( convicted of assaulting police officer in execution of his duty. ( appealed unsuccessfully, because it was proven that he knowingly, provocatively and unnecessarily had allowed vehicle to remain on cop’s foot after he was told to move it.

I: Can a failure to act be construed as a positive act necessary for actus reus  of crime, and is it necessary for mens rea to be present at all stages of a series of continuing events.
H: Appeal dismissed.
Ratio: Omissions which are part of a series of actions (defining the actus reus) become acts in offences which cannot normally be committed by omission alone.
Reasoning: Assault cannot be committed by omission. Court held that for an assault to be committed it is necessary that both the actus reus and mens rea be present at the same time, but that it is not necessary that mens rea be present at inception of actus reus, since it can be superimposed on an existing act. While (’s action initially may have been unintentional, there came a time when, knowing the wheel was on the officer’s foot, the accused remained seated, switched of the ignition and indicated that he was not going to move the car. Staying on the cop’s foot was part of the act of driving onto his foot. Such conduct did not constitute mere omission and was sufficient to constitute continuing actus reus of assault.  There must be overlap of the MR and the AR which is why the majority had to have the opinion that the passively sitting on the foot was part of the AR i.e. an omission was AR.
Comments: Bridge J. Dissent: agreed with argument of (, separated act of driving onto foot from staying there - no coincidence between actus reus and mens rea - and therefore suggested aquittal
· at some point, actus reus and mens rea must coincide

· it is not necessary that mens rea should continue throughout the commission of the actus reus
· the inception of mens rea cannot covert an act which has been completed without mens rea in to an assault.

· In this case, R effectively turned an act of omission into an act of commission with the “continuous act” theory, so that they could establish the commensurate actus reus and mens rea.

· "knowingly, provocatively and unnecessarily" allowed the wheel to remain on the officer's foot.

Moore v. The Queen (1978) S.C.C. (5-011)

F: ( observed by cop riding his bike through red light; refused to identify himself to cop; charged with unlawfully and wilfully obstructing a Peace Officer (not charged with failing to stop at light); by not identifying himself. ( was acquitted by trial judge: s.2 of Motor-Vehicle Act does not include bicycles. BCCA also held that ( not covered by the statute, but overturned acquittal, based on (’s “duty” to identify himself to a peace officer in execution of duty (making an arrest for the purpose of identifying suspect under s.450(2)).

I: Whether the failure to identify oneself to a peace officer making an arrest constitutes a crime.
H: Appeal dismissed – conviction of the C of A upheld (5 v 2)
Ratio: Majority - public have a “reciprocal duty” to identify themselves to an arresting peace officer - highly criticized judgment, no way it would stand up to CRF.
Reasoning:  Spence J. Court found that cop did have a right to arrest (, in order to identify him, according to s.450(2)(d) (i) of CCC; majority said that ( therefore had a “reciprocal duty to identify himself, as it would only be a minor infringement of rights. Emphasized that ( had been actually observed committing the offence.

Comments: Dickson J (Dissenting). Much better statement of the law. Court cannot convict for an omission unless there is a duty to act defined in statute or clearly evolved at common-law.  In this case no statutory duty and no duty at common law. To find a duty here would endanger both the presumption of innocence and the right  to not engage in self-incrimination.

· Dissenting: Is a person who commits a petty traffic offense exposing himself to a criminal charge of “obstructing” and a maximum penalty of two years’ imprisonment.

· can’t be guilty of doing nothing unless there is a legal duty to act.

· Citizen has a right to be uncooperative provided the course of justice is not altered by giving false info.

· Two reasons refusal doesn’t constitute obstruction: 

1. all statutes making it so would be unnecessary.

2. an accused person can’t be interrogated or force to answer questions under a legal penalty for refusal, unless an exception is found in a statute.

· An officer can arrest a person for the purpose of establishing his/her identity.  Refusal to identify oneself, however, does not necessarily constitute obstructing a peace officer.

· If this case was to be tried today or again, the dissent view would almost certainly prevail
Law Reform Commission of Canada Report 31 (1986)

Recodifying Criminal Law
Criminal liability can be imposed in three different ways:

i)  not acting may itself form part of a wider whole consisting of acting; eg. failure to keep a proper look-out on the road which is part of dangerous driving offence

ii)  not acting may be specifically prohibited as a crime; eg. not stopping at scene of accident

iii)  where a crime consists expressly or impliedly in causing a result such as death, damage, danger, that result can be caused by an omission provided that there is a legal duty to act - “commission by omission”

R.  v. King (1962) S.C.C. (5-017)

F: ( went to dentist’s office and injected with sodium pentothal, after vocal admonition and signing form with warning re: effects of anesthetic. ( did not remember warnings. Subsequently passed out and caused motor vehicle accident. ( convicted at trial of driving a motor vehicle while his ability to do so was impaired by a drug contrary to s.223 of CCC. ( relied on defence that  he was unaware of  fact that he was impaired when he got into car. Judge argued that nothing in s.223 about voluntariness - strict liability crime (only need proof of actus reus). Majority of OCA disagreed and overturned conviction - said there was no actus reus as the act was involuntary..

I: Whether, when seeking a conviction under s.223, R must prove volition in both the act of driving and to the state of being impaired.

H: Appeal dismissed. Acquittal upheld.

Ratio: In cases involving involuntary intoxication there is no actus reus.
Reasoning: Ritchie J. Court argues that there is no express language in statute which discloses an intention on the part of Parl. to rule out mens rea (see note below) as an essential element of crime; no sign that Parl. meant to imply this meaning, either. Offence under s.223 cannot be committed without any volition - actus reus must be the result of a willing mind able to make choices (can be no volition where intoxication is involuntary – perhaps where A did not know of the effects). Usually intoxication is assumed to be voluntary unless ( raises evidence to the contrary.

Comments:  Note!- at time of judgement (1978) there was a great deal of uncertainty regarding difference between volition and mens rea - be wary of court’s usage of these terms in this case!

· the actus reus requires a voluntary act or omission by the conscious mind;  there is a practical rebuttable presumption of fact that A did his act voluntarily, but if any evidence is raised by R or A that indicates the issue of voluntariness, then it must be proved beyond a reasonable doubt by R

· One can escape liability if he becomes impaired as the result of taking a drug on medical advice without knowing its effect, cannot escape liability if he became aware of his impaired state
Kilbride v. Lake (1962) N.Z.S.C. (5-025)

F: ( parked car, on which there was displayed a current warrant of fitness, for a short period on a public street. Upon his return, warrant was missing and a traffic offence notice was affixed to windscreen. ( convicted at trial of operating a motor vehicle without displaying a current warrant of fitness. R based case on claim that it was a case of actus reus (part of (’s conduct was the omission). ( appealed to Supreme Court.

I: Whether omissions must also be voluntary in order to be criminal.
H: Conviction overturned.
Ratio: Where a crime can be committed through omission, that omission must be directed by (’s mind. Like commissions, omissions must be voluntary.
Reasoning: Woodhouse J. Court argued that to be convicted of offence, ( must be shown to be responsible for actus reus of offence. Here actus reus was in no way the result of (’s conduct, whether intentional or accidental. Omission to carry warrant was not within (’s conduct, knowledge or control. Therefore, chain of causation was broken.

· It had either fallen off or was taken while he was in the store.

· It is a cardinal principle that apart from the mental element of the offence, a person cannot be made criminally responsible for an act or omission unless it was done or omitted in circumstances where there was some other course open to him.

NOTE: Volition, Automatism, Mental disorder and Intoxication – (5-027)

general rule: can be no criminal liability in the absence of a voluntary act or omission.  There is an exception:


In certain circumstances, at least where the offence may be committed by negligence, liability may be imposed by reason of any event that occurs when the accused is unconscious, if the accused was at fault in becoming unconscious or if the accused was at fault in not guarding against the consequences of the unconsciousness. For example, if a person knows that he or she is susceptible to an illness which causes in consciousness but nevertheless engages in an activity, such as operating a car, which requires conscious control for the public safety, the person may be held criminally liable for an accident which occurs as a result of unconsciousness (R v. Shaw (1938 Ont CA).  In such cases, although there is no voluntary control at the time of the accident, the required volition can be found at an earlier point in time when the person undertook to drive which conscious of the disability.  The same approach can be used to deal with impaired driving cases.

VOLUNTARINESS 

-part of actus reus: separate and different from mens rea
-volition: asks whether the act or omission was directed by the accused’s conscious mind

-mens rea: asks intention, why accused did act or omission; refers to knowing the circumstances in which one is acting and intending the consequences

-can be no criminal liability in the absence of a voluntary act or omission

-in certain circumstances, at least where offence may be committed by negligence, liability may be imposed when ( is unconscious, if ( was at fault in becoming unconscious, or if ( was at fault in not guarding against the consequences of unconsciousness

-eg. a person who knows they are susceptible to an illness which causes unconsciousness, but operates a car; could be found criminally liable for accident which occurs due to unconsciousness. Although there is no voluntary control at time of accident, required volition can be found at earlier point when ( undertook to drive while conscious of disability

-where one is rendered unconscious due to “mental disorder” within the meaning of CCC s.16 defence of mental disorder, the appropriate defence is not lack of volition, but mental disorder, which does not entitle the accused to an unconditional acquittal (just not criminally responsible) and may result in incarceration in a mental facility

-where accused is rendered unconscious by reason of something other then mental disorder or voluntary intoxication, they will be entitled to unconditional acquittal - “non-insane automatism” (subject to negligent disregard of susceptibility to unconsciousness)

-involuntariness is rarely used as a defence! where there is any doubt, however, the R must prove BARD

-while burden of proof re: voluntariness falls on R, it is usually assumed that act was voluntary

Voluntary intoxication

-until recently, when a person was incapable of volition due to voluntray consumption of booze or drugs, ( could escape liability only in those cases where defence of drunkeness or intoxication was available - ie. in crimes of specific intent

-in R. v. Daviault (1994) (SCC), the court held that this old common law rule violated CRF, where a person is so intoxicated as to be in a state “akin to insanity or automatism”, then defence of voluntary intoxication must be available - medical evidence must be presented and ( will have burden of proof on balance of probabilities

-Parliament subsequently ammended s. 33(1) CCC to restrict effect of Daviault, where one is rendered incapable of voluntary control due to voluntary consumption of alcohol or drugs, accused may escape criminal liability only in situations where defence of drunkeness or intoxication is available; this defence not available in crimes against the person

CAUSATION

-relates to the link between (’s conduct and the consequence element of actus reus

-asks the question “Did (’s act or omission cause the legally relevant circumstance?”

-causation is absolute, cannot impose partial liability as in torts; it is, however, possible to have more than one person causing separate criminal acts

-BOP with regard to causation falls on R; usually not an issue once the actus reus has been proven

-becomes an issue when the ( may not have meant to cause the harm

-most causation rules are judge-made

Factual Causation (Physical Causation)
-concerned with determining what the cause of death was

-“but for the acts of the ( would the consequence still have occurred?”

-this question is less useful where multiple causes of death are possibly present; eg. victim in desert, (1 posions water, (2 steals water.....who is responsible for murder?

Legal Causation (Remoteness)

-“was the (’s conduct a significant enough contribution for it to be just to hold him criminally responsible for the consequences?”

-no clear test by SCC yet......UK courts apply “substantial cause” test

R.  v. Smithers (1978) S.C.C. (5-029)

F: Ice Hockey game – racial and abusive exchange of profanities. The ( told the victim that he intended to continue the fight, but victim appeared apprehensive and did not accept challenge. While leaving grounds  ( ran towards the deceased, punched him in the head twice and then kicked him in the stomach (while being restrained) while V bend over. The deceased died minutes later from aspiration of vomit owing to a malfunction of the epiglottis, which was probably caused by the kick but could have been caused by panic. The ( was convicted of manslaughter and unsuccessfully appealed to the Ont. C.A. The ( appealed to SCC.

I: Did the (’s kick cause the death of the victim by apsiration (factual causation)?
H: Appeal dismissed; conviction of manslaughter upheld.
Ratio: “You take your victim as you find them”. An act which contributes to the cause of death, outside the de minimus range will be sufficient to satisfy the causation criterion. Causation is a question of fact for the jury to decide.   Kick was an unlawful act (conduct requirement of the actus reus for manslaughter), R merely needed to show that unlawful act caused death directly or indirectly. Causation is question of fact. 

Reasoning: Dickson J. ruled that the trial judge properly charged jury on the cause of death and clearly indicated that ☼ was required to prove BARD that the kick caused the death. The jury was not limited to the evidence of medical experts in considering the issue of causation. There was a substantial body of evidence before the jury indicating that the kick was at least a contributing cause of death, outside the de minimis range. Causation is a question of fact for the jury, not experts, to determine on all the evidence before them, both lay and expert. It is immaterial that the death was, in part, caused by a malfunctioning epiglottis to which malfunction the accused may or may not have contributed. The ☼ was not required to prove that the kick caused both the vomiting and the aggravated condition of aspiration. Once evidence was led concerning the relationship between the kick and the vomiting, the contributing condition of a malfunctioning epiglottis would not prevent conviction for manslaughter. The fact that death was unpexpected and that the physical reactions of the victim were unforseen does not relieve the accused. It is a well-recognized principle that one who assaults another must take his victim as he finds them.
Smithers Test:
If the accused’s actions contribute to the injury or death, beyond the de minimus (more than a trivial cause) limit, and are still operative, the accused will be criminally responsible for the harm. This remains true even if the accused’s actions were only one of several contributing factors, or if the accused’s act alone would not have caused the harm but only contributed in some way.  Been used for all homicide offences, but Harbottle test increased the extent of causation for first degree murder. 
Smith Test:
If, at the time of death, the original wound is still an operating cause and a substantial cause, then death can properly be said to be the result of the wound, albeit that some other cause of death is also operating. Only if the second cause is so overwhelming as to make the original wound merely part of the history can it be said that the death does not flow from the wound.

R.  v. Blaue (1975) C.A. (5-037)

F: ( stabbed victim; she died later after refusing blood transfusion on the grounds of her religion (Jehovah’s Witness).; likely to have lived if she had accepted treatment. ( argued that refusal of medical treatment, rather then stab wound was cause of her death. Convicted of manslaughter.
I:  Did the intervening events overcome the (’s contributory acts?
H: Appeal dismissed; conviction of upheld.
Ratio: Chain of causation is not broken where the original wound is the operating cause of death. The ( must take their victims as the find them, including their religious beliefs.
Reasoning: Lawton L.J. Court applied the Smith test - only if the second cause is so overwhelming as to make the original wound merely part of the history can it be said that death does not flow from the wound. “Take your victim as you find them” - includes the whole of the victim: physical, mental, moral.

Notes:

Diminished responsibility not applicable in Canadia.  (?)
Inventive argument of requireing V to mitigate damages does not apply.
Harbottle v. The Queen (1993) S.C.C. (5-041)

F: ( held victim down while psycho buddy strangled her with bra. Charged under s.214(5) 1st degree murder – which is a sentencing provision (once the ( is found guilty of murder it is a question of whether he will be ineligible for parole).
I: Does the ( have to be the one who actually caused death in order to guilty of 1st degree murder?
H: Appeal dismissed, conviction of 1st degree murder (which is a form of aggravated murder and not an entirely different crime) stands
Ratio: The ( may be guilty of 1st degree murder without being the legal cause of death if he or she plays an essential, substantial and integral part  of the murder.
Reasoning: Cory J. Court decides to apply a rigorous test (much stricter than test in R. v. Smithers) - the substantial causation test requires that the ( play a very active role - usually a physical role - in the killing; under s.214(5) the actions of the ( must form an essential, substantial amd integral part of the killing of the victim. Still found that (’s was a substantial role; she might have fought them off without his role in holding her down - able to be a substantial cause of death even if not the legal cause. Must be a substantial and integral cause of the death. This requires that the accused play a very active role – usually a physical role in the killing.

Notes:

Questions of causation rarely arise in murder cases, so judge won’t have to explain theory of causation i.e. smithers test vs. harbottle test etc.  Cause is normally important for manslaughter cases.  If intention is established but cause not shown then a crime of attempted murder may be appropriate.

All murders which are not first degree and second degree by default.
Harbottle Test:

In murder cases, the accused’s actions must form an essential, substantial and integral part of the killing of the victim in order for a conviction of 1st degree murder (question which the jury decides; strict test has been applied due to the ineligibility for parole which accompanies 1st degree murder convictions).
R.  v. Cribben (1994) Ont. C.A. (5-041)

F: ( and buddy beat the crap out of victim and left him to drown in his own blood. ( convicted of manslaughter. Argued on appeal that judge erred with respect to party liability and instructions on law of causation & challenges the constitutionality of causation test for manslaughter established in R. v. Smithers.
I: Whether the strict Harbottle test should be applied to manslaughter cases.
H: Appeal dismissed.
Ratio: When two actors are working together there is no need to establish which actually caused death in order to convict. They would have to be truly operating independently of each other for an intervening cause to arise. The Harbottle test is only applicable to possible 1st degree murder convictions.
Reasoning: Arbour J.A. Trial judge was not required to instruct jury that they could only convict if they found that (’s assault substantially contributed to victim’s death - the test set out in Harbottle only refers to charges of murder (to determine if conviction should be 1st or 2nd degree), and is not intended to stand as a general rule for all causation cases. The acts of the co-( did not act as a supervening cause such as to insulate the ( from legal consequences.

Nette v. The Queen (2001) 158 C.C.C. (3d) SCC (5-043)

F: Appeal from 2nd degree murder.  Mrs Loski, 95, lived alone, robbed and hogtied with electrical wire, garmand tied around neck and chin, did not obstruct nose or mouth. Cause of death = asphxyiatoin due to upper airway obstruction, died after 24 – 48 hours. Chared with 1st degree, jury found A guilty of 2nd degree. Ont court of Appeal dismissed appeal.  A wanted Harbottle test of “substantive cause” to apply to 2nd degree. ☼ and the intevener (AG of Ont) said that “beyond de minimus” (more than a trivial cause) applied.  

I: What causation is appropriate to the crime of 2nd degree murder ?  How should standard of causation be applied to the jury ?

H: Appeal dismissed – Conviction of 2nd deg upheld.
Ratio: Test of beyond de minimus” (more than a trivial cause) is the only test for all homicide offences including 2nd degree.  The terminology of “substantial cause” is to be considered to increase the degree of participation in the killing to 1st deg. 
Reasoning: Must first find that the accused is guilty of murder before moving onto sentencing at which point it is considered if the A’s participation was so direct and substantial that a conviction of 1st deg is appropriate. Accused must play a very active role, normally a physical role in the killing and his actions must form an essential, substantial and integral part of the killing for 1st deg. 1st deg is distinguished from 2nd degree by participation, not cause, cause is an absolute test i.e. are you guilty of murder is answered by “Did you contribute (directly or indirectly) to the cause of death, and then of what type of murder you are guilty depends on your participation.  Significant contributing cause should be used (in preference to “not insignificant” or not a trivial cause”) for second degree murder and manslaughter.  “Substantial cause” should be used for 1st deg.  But how it is decided IF your actions caused the death the test is the same for all homicide i.e. No excuse that V was old and therefore died when others may have survived – take victim as you find them and since there were no intervening acts which may have broken chain of causation, acts of A are taken as cause.  Trial judge did not err when telling the jurors that the test for 2nd deg and manslaughter is “more than a trivial cause”.  Arbour J. tone suggest that 1st deg may have been appropriate, but that no less than 2nd deg would have been acceptable. 
Notes: Nette confines Harbottle to 1st degree murder and prefers significant cause, though taking the position that significant cause and not insignificant cause mean the same thing.

CHAPTER SIX: MENS REA - General Principles
MENS REA ELEMENT OF THE CRIME (Grant)
-relates to the “moral blameworthiness” of the (
-the mental state which must accompany the act or omission

-general rule: the courts do not punish people where there is no provable mens rea
-did ( intend the conduct. knowing the circumstances and intending the consequences?

-since the 1950’s crimes have been held to subjective std. of fault - inquiry focuses on what is actually occurring in (’s mind

-some crimes have objective std. - ie. what a reasonable person would have known given the circumstances (imposes a societal std.)

-in Canada, unless otherwise noted, the std. is subjective (ie. ( must have actually known)

-most crimes in CCC do not describe the required mens rea - has largely been developed by judges

CONDUCT

-must be intentional; as soon as voluntariness is proved, this usually sufficient

CIRCUMSTANCES

-for subj. fault std., R must prove BARD that ( either knew circumstances, was willfully blind, or was reckless

-e.g. sexual assault: R must prove that ( knew that there was no consent (knowledge), chose to ignore issue of consent (willfully blind), or dismissed issue of consent even though it crossed his mind (reckless)

CONSEQUENCES

-some crimes require that ( intended consequences or was reckless

-other crimes do not require consequence (eg. charge of “assault” still stands even if there is no “bodily harm” - mens rea is not needed for “bodily harm” part); does the consequence only aggravate the crime, or is it central to the crime’s definition?

-some crimes  do  require mens rea for consequences due to the stigma (eg. murder, attempted murder, crimes vs. humanity)

SUBJECTIVE MENS REA

Grant:

-if there is a reason that mere recklessness would not be sufficient for a conviction (eg. statute requires knowledge) you can consider willful blindness; only use willful blindness when recklessness will not satisfy the mens rea requirement of the crime
i)  intention or knowledge
-knowledge speaks to circumstances, intention speaks to consequences

-if you are aware that something is substantially certain, that is sufficient for knowledge; therefore, to intend something, desire is not necessary, just substantial certainty

ii)  recklessness
-unaware of consequences or circumstances, but are subjectively aware of “an unreasonable risk”

-differs from negligence (don’t know the risk, but any reasonable person in same situation would)

iii)  willful blindness

-developed by the courts

-where ( deliberately shuts eyes to truth because they do not want to know - legally equivalent to knowledge

-if the CCC does not state “intention” or “knowledge”, either of three levels of mens rea will be sufficient

-if CCC does state that “intention” or “knowledge” is needed, only those categories of mens rea and “willful blindness” will be sufficient

Mens Rea -General Principles (Mosoff)

1)  mens rea: what society feels makes an offence “morally blameworthy”; that which makes the offender deserving of punishment; R must prove this mental element.

2)  standard (subjective or objective): The subjective standard focuses on what the particular ( was actually thinking at the time of the crime; difficult test to meet, never able to prove this element 100%. The objective standard imposes a normative standard of unreasonableness (“Would a reasonable person in this context have known...”). When using the subjective standard you must look at the surrounding events in order to infer what the person knew, felt, wanted etc.; seeking to discern what the person was actually thinking, rather than what he should have been thinking.

3)  basic rule: the basic rule in criminal law is that the subjective standard of mens rea will be employed, unless explicitly stated.

4.)  statute interpretation: examine the wording of the statute, there may be terms which go directly to the standard of mens rea  required; “willfully”, “knowingly”, “fraudulently” etc.; may reveal the intents of the legislators; most crimes do not reveal the intentions, left to judges interpretation; usually “recklessness” is enough; where definition includes “willful” or :knowledge”, recklessness is not sufficient.

5.)  forms of mens rea: 

Subjective Standard

i) Intention, Purpose, Willfulness or Knowledge: ( must have acted purposively or knowingly; knowledge of substantial certainty is treated as intention.

· Used relatively infrequently

· Also, usually required in intent crimes

· If a person foresees that a consequence is certain or substantially certain, no matter what the motivation for the act, then he intends the consequences - Buzzanga
· Willfully requires a very high standard - In this case the A'd did not know his act was a breach of the probation order, so his conduct was not willful Docherty
· Knowledge is slightly lower than Willful (Ex, Murder, S.229(c)) 

· Even knowledge that harm is likely to result in death  S.229(a)(ii)

· Martineau this passes S.7 of the CCRF

· Beaver - A person must know that a substance is a drug to be charged w/ possession

ii) Recklessness: ( considers that there is a risk of consequence but performs act regardless.

· Requires only subjective awareness of risk of the prohibited act, as opposed to knowledge of the likelihood of the prohibited act.

· If no specific standard is expressed, is usually the default for Subjective MR crimes

· It is unlike negligence in that there is no RP standard invoked

iii) Willful Blindness: ( has suspicions about consequences or circumstances and ( deliberately avoids finding truth; where the statute requires intention or knowledge, willful blindness is sufficient but recklessness is not.

· "Willful blindness arises when a person who has become aware of the need for some further inquiry declines to make the inquiry because he does not wish to know the truth" Sansregret - self-deception to the point of willful blindness

· Subjective MR can be transferred:

· Codified in S.229(b)

· Droste - the intent to kill was transferred to some collateral victims

· Kundeus - Intent to sell one drug was transferred to the drug actually sold

              Objective Standard

· There is some debate about how personalized the Obj standard ought to be.  Lamer favors lots of personalization, which is rejected by a majority of the SCC.   Only those characteristics that create an incapacity to appreciate risk or quality of conduct will be admitted (McLachlin) ex Illiteracy when the crime involves reading
iv) Criminal Negligence: conduct which shows marked departure from the standard of a reasonable person.  Hundal & Tutton

v) Negligence: usually not sufficient for criminal liability; the reasonable person would have known but the accused did not.
6.)  motive: differs from intention; why a person commits a crime is not the same as mens rea; motive is actually legally irrelevant (sometimes important  for sentencing (Buzzanga) or evidence of intention, especially in intent crimes). 

· The area of self-defense is an exception to this rule (In Hibbert the A'd had gull MR for his acts, but his motive was self-preservation in the face of threats, so the defense of Duress was invoked).  

· "The mental element of a crime ordinarily involves no reference to motive - Lewis
7.)  specific intent offences: some offences determined in terms of a further level of intent; are defined in terms of purpose for committing crime; purpose forms part of the mens rea of the offence; are offences which have ulterior purpose.

Beaver v. The Queen (1957) SCC (6-001)

F: ( sold a package of morphine to undercover police officer, was tried on charges of possession of a drug and selling a drug contrary to the federal Opium and Narcotic Drug Act. At trial, ( claimed to have believed that the package he sold contained milk sugar, and that he represented the substance as heroine in order to defraud the purchaser. Trial judge instructed jury that if they found that the package contained the drug the ( was guilty as charged, regardless of his contention that he lacked knowledge of package’s contents. (’s appeal to O.C.A. was dismissed on basis that mens rea was not an element of the offences charged. ( further appealed to SCC.

I: Whether knowledge of the nature of a substance is an essential element of the crime of possession (true crime)?
H: Appeal allowed on conviction for possession; new trial ordered. Appeal from conviction for sale of drug dismissed.

Ratio: Knowledge of the nature of a substance is an essential element of a possession charge. An honest but mistaken belief is a defense to possession. It does not matter if the honest belief is reasonable or not.
Reasoning: Cartwright J. Court held that mens rea is an essential ingredient of the offence of possession. The essential question is whether the belief entertained by the accused is an honest one. The essence of the crime is the possession of the forbidden substance, and there is in law no possession without knowledge of the character of the forbidden substance. The (’s conviction of a charge of selling a drug was proper since, whether or not the ( was aware that he was selling a drug, the fact that he represented that he was selling a drug brought him within the statutory definition of the offence.
Notes: The essential question is whether the belief entertained by the accused is an honest one, and it is up to the court based on the evidence to decide whether there are reasonable grounds for such a belief to exist.

In law, there is no possession without knowledge of the object that is possessed.


To constitute possession, there is

1. a manual handling of a thing

2. knowledge of what the thing is simultaneously

3. some act of control

It is within the power of Parliament to enact legislation that makes knowledge an objective rather than a subjective test.  Such an intention of Parliament should be deemed to exist only if Parliament expressly states so in the statue. Beaver does not imply that an honest mistake would exonerate for all crimes. All true crimes require subjective mens rea, while public welfare offences or petty police offences, violation of liquor laws, sale of impure foods etc. may not need active MR.
R.  v. City of Sault Ste. Marie (1978) SCC (6-003)

F: The ( contracted with private company for the removal of the city’s garbage and as a result of the manner in which the company disposed of the garbage, nearby bodies of water were polluted. ( was acquitted at trial. Series of appeals by R brought case to SCC.

I: What level of mens rea is required in strict liability crimes?
H: Appeal dismissed.

Ratio:  “public welfare” (strict liability) offences do not require mens rea component.
Reasoning: Dickson J. The Court held that offence under which ( was convicted was a public welfare offence, not a criminal offence in the true sense. Prima facie, public welfare offences do not require the prosecution to prove the existence of mens rea. The doing of the prohibited act prima facie imports the offence, leaving it to ( to avoid liability by proving that he took all reasonable care. The defense is available if ( reasonably believed in a mistaken set of facts which, if true, would render an act or omission innocent or if the accused took all reasonable steps to avoid the particular event. These offences are offences of strict liability. Public welfare offences require proof of mens rea only if such words as “willfully”, “with intent”, “knowingly” or “intentionally” are contained in the statutory provision creating the offence. Offences of absolute liability, where it is not open to ( to use defense that he was free of fault, are those which legislature has made clear that guilt would  follow proof merely of the proscribed act. The offence under which ( was charged is a strict liability offence. Because ( did not lead evidence relevant to a due diligence defense and trial judge failed to address the availability of the defense, the ( was entitled to new trial.

Comments: Mosoff - “most important non-CCRF criminal case of last 20 years”. Balancing interests - rights of ( v. need for high standard of safety in society; statute was intended to impel corporations and governments to be especially diligent.
Notes: Absolute liability has no defense, strict liability has defense of due diligence or mistake of fact.

R1: Provinces can only create offences with absolute or strict liability since they cannot create true crimes. 

R2: There is a presumption of strict liability unless there are words to the contrary:

· Step 1: Is the offence a true crime? are there words imputing MR?

· Step 2: Is there anything imputing absolute liability?  if no, then assume strict liability.

Lewis v. The Queen (1979) SCC (6-011)

F: At (’s murder trial, ☼ theory was that co-( hired the ( to put a bomb in a kettle and mail it to the victims, who were daughter and son-in-law of co-(. The ( admitted mailing the package but claimed to have been duped by co-(. The ( was convicted at trial. Appeal to BCCA was dismissed. ( appealed to SCC on basis that trial judge erred in failing to direct jury on issue of motive.

I: Whether the underlying reason for the commission of an offence is relevant to proof of the crime (is it a part of the mens rea).
H: Appeal dismissed, conviction upheld
Ratio:  While motive is always relevant as evidence as a fact, it is not relevant to the necessary mens rea of the offence. Intent and motive are distinct.
Reasoning: Dickson J. Court held that evidence of motive is always relevant and admissible but that motive is legally irrelevant to criminal irresponsibility. Motive does not form part of the definition of a crime, it is not subject to proof beyond a reasonable doubt by the ☼. Motive is merely circumstantial evidence and may or may not be important depending on the facts in a particular case. A trial judge’s duty to refer to motive in the charge to the jury is within the judge’s general duty to outline the theories of the defense and the prosecution and to give the jury matters of evidence essential in arriving at a just conclusion. Although on the facts of this case it was open to the trial judge to charge the jury on (’s absence of motive, he did not err in failing to do so. Crown called no witnesses to establish motive and A did not instruct judge to instruct jury on motive. Judge can use discretion, if motive was not key part of case, may be well justified to not mention it when charging the jury.
Notes: Motive is a matter of fact for the judge and jury at trial, therefore appeal court unlikely to reverse decision unless substantial wrong or miscarriage of justice. Motive is relevant as evidence and evidence of motive is admissible. Motive is irrelevant to intent, if intention can be proven, compassion killing by mother is as illegal as murder for robbery.
R.  v. Buzzanga and Durocher (1979) Ont. C.A. (6-013)

F: During a controversy over building a French-language high school, the (’s (French-Cdn sympathizers) circulated a pamphlet that contained anti-French Cdn. statements. The (’s stated that their purpose was to expose prejudice, create a controversy and thereby compel government action. At trial on a charge of willfully promoting hatred against an identifiable group (s. 281.2.2) by communicating the statements contained in the pamphlet, the (’s were convicted.

I: Whether evidence of recklessness is sufficient for proof of offences which requires intention?
H: Appeal allowed; new trial ordered.

Ratio: When the offence requires intention or willfulness, the ( must be proved to desire to bring about the consequence or know that the consequences are likely to result - recklessness is insufficient. But the appeal judgement noted that the meaning of the word willful depends on the context – and in this particular context it did not include reckless – if it had they would have been guilty.  Trial judge took view that willfull meant “not by accident” which is why he found them guilty, A.C. said that willful required intent and of the many definitions of intent, they took one which happened to be in favor of the accused.
Reasoning: Martin JA The Court held that, in the context of the charge against the (’s, the word “willful” involved the intention of promoting hatred and did not include recklessness. The ( could be said to willfully promote hatred if (i) their conscious purpose in distributing the pamphlet was to promote hatred against the French-Cdn community, or (ii) they foresaw that the promotion of hatred against that group was reasonably certain to result from the distribution of the pamphlet but distributed it as a means of achieving their purpose (having the high school built). The trial judge erred in holding that “willfully” meant only “intentional as opposed to accidental”. It was misdirection for the trial judge to fail to give appropriate consideration to the (’s evidence of their admitted intention to create controversy.

Comments: 
· Keegstra later challenged this section as violation of CCRF; SCC agreed but saved it under s.1 CCRF (need to protect minority groups).
· If they had intended to create hate for French people such that they would need a school as a shelter, then they would have been guilty.

· "Recklessness" is a state of mind in which one foresees that his/her conduct may cause the prohibited result but, nevertheless, takes the risk.

· "Intention" is the 
· desire to bring about certain consequences, or 

· when one foresees that the consequence is certain or substantially certain to result from his/her conduct (moral certainty).

· Note this foreseeability is not objective – ask what A foresaw, not what a reasonable person would have forseen.
R.  v. Blondin (1971) B.C.C.A. (6-025)

F: ( imported hash in a scuba diving tank. When tank was opened, ( stated “I guess  I am in for it”. Later, the ( asked arresting  officer what the tank contained. Still later, when asked by police officer whether he knew that the tank contained narcotics, the ( replied that he knew that the tank contained something illegal. At trial on charge of importing narcotics contrary to Narcotic Control Act, the judge directed the jury that, in order to convict the (, they had to find that ( knew that he was importing cannabis resin  into Canada. ( was acquitted. R appeal to BCCA.

I: What is the level of mens rea required for the offence of importing a narcotic? 
H: Appeal allowed; new trial ordered.

Ratio: The mens rea requirement for this offence can be interpreted in its broadest sense; ie. recklessness and willful blindness are sufficient for proof of the offence.
Reasoning:  Robertson JA The Court held that judge erred in instructing the jury that it was necessary that ( knew that substance in tank was a cannabis resin, should have instructed that he only needed to have known it was a drug. It would have been sufficient to find, in relation to a narcotic, mens rea in its widest sense. Although knowledge that the substance is a narcotic is an essential element of the offence of importing, existence of that knowledge may be inferred by the jury. The jury should have been instructed that they might convict the ( if they found that he brought the substance into Canada illegally and either had been reckless about what it was or had willfully shut his eyes to what it was. They could then draw the inference that the ( suspected that the substance might be a narcotic.
· For the offence of possession, knowledge requires only knowledge that the thing is a narcotic, and not what exactly the substance is.


The mens rea would exist if:


1. D knew it was a narcotic, or

2. D was either reckless about what it was or wilfully blind to see what it was.

· If D only knew the substance was illegal but not a narcotic, then D is not guilty under narcotic act but would have to look at customs act
R.  v. Currie (1975) O.C.A. (6-031)

F: ( charged with unlawfully and knowingly forged a cheque. Claimed that he was asked to cash cheque for unknown man. Found guilty of willful blindness by trial judge. ( appealed to OCA.

I: Whether the standard for willful blindness is objective or subjective?
H: Appeal allowed; conviction quashed.
Ratio: The standard for the doctrine of willful blindness is subjective i.e. do not ask what was reasonable to suspect, but ask if accused did actually suspect and then turn blind eye.
Reasoning: Martin JA Court held that trial judge erred in application of doctrine of willful blindness. The fact that a person ought to have known that certain facts existed does not constitute knowledge for the purposes of criminal liability, and does not on its own form a basis for the application of the willful blindness doctrine. To be guilty the ( would have had to have actually been suspicious of cheque.

· The fact that any reasonable person would have been suspicious is not sufficient for a fmding of wilful blindness

· Can order an acquittal rather than a new trial if there is a finding of fact which allows acquittal. However, can't order a conviction if there is evidence, must order a new trial.

· (Prior to Proudlock: would have had to consider evidence of accused, not dismiss out of hand.)  T/J misdirected himself: wilful blindness is a very high subjective test and test  

· Wilful Blindness = knowledge--to be convicted, the Crown must  prove the accused deliberately refrained from making further  inquiries by closing his mind to the event.

Sansregret v. The Queen (1985) SCC (6-033)

F: The (, who formerly lived with (, broke into (’s apartment and threatened her with violence. To calm the (, the ( pretended that there was a chance of reconciliation and, with the intention of preventing further violence, the ( had sex with (. Although the ( reported the incident to the police, no charges were laid because of the parole conditions of the accused. One month later the ( again broke in, terrorized the ( with a knife, struck the (, and tied her hands. Again, to calm the (, the ( pretended that there was a chance of reconciliation and had sex with (. At trial, on a charge of rape, the judge found that the (’s consent to sex was given for the purpose of protecting herself from violence or death, but that the ( had an honest belief in the (’s consent. The ( was therefore acquitted. The crown appealed to Man. C.A., which was allowed, and a conviction was entered. ( appealed to SCC.

I:  Whether the defense of “mistake of fact” can applied in this case?
H: Appeal dismissed; conviction upheld.

Ratio: The defense of “mistake of fact” cannot operate where willful blindness has been proved.
Reasoning: McIntyre J. The Court ruled that the mens rea for rape involves knowledge that the woman is not consenting.  If you are recklessness as to whether she is consenting or not, but genuinely believe she was consenting, then the defence of mistake applies. An honest belief on the part of the (, even if unreasonably held, that woman was consenting freely and voluntarily (and not because of duress) would negate the mens rea. There was an abundance of evidence upon which the trial judge could have made a finding of recklessness. Once the trial judge found that the ( was willfully blind to the consequences of his acts, she erred in acquitting the ( on the basis of “mistake of fact”. Evidence that ( knew about (’s complaint to police; should have been aware that her consent could not be genuine. 

Comments: Willful blindness must be distinguished from recklessness. Where willful blindness is shown, the law presumes knowledge on the part of the ( that the consent had been induced by threats. Recklessness involves knowledge of a danger or risk and persistence in a course of conduct which creates a risk that the prohibited result will occur. Willful blindness arises where a person, who has become aware of the need for some inquiry, declines to make the inquiry because he does not wish to know the truth. The culpability in recklessness relates to the consciousness of the risk and proceeding in the face of it; in willful blindness the culpability relates to the (’s fault in failing to inquire when he knows there is reason for inquiry.

· Under Pappajohn, belief in consent need only be honest; no requirement for it to be reasonable.
· S.C.C. reversed the trial judge's finding of fact and found that A knew of C's rape complaint on 23 Sept.
· Recklessness is different from (Civil) Negligence:


1. Negligence is tested by the objective standard of the reasonable person.  A departure from this standard by an act or omission imports liability


2. Recklessness is subjective; it is being aware that there is danger that one's conduct could bring about the result prohibited by the law, but nevertheless persists despite the risk.

· Wilful blindness is also distinct from recklessness.


1. Recklessness is conscious taking of risk and involves knowledge of danger or risk


2. wilful blindness is where a person who has become aware of the need for some inquiry but declines to make the inquiry because he/she prefers not to know the truth.  Under wilful blindness, he/she is deemed to have knowledge.

· Wilful blindness requires the accused to suspect the fact and realize the probability but not inquire.  Any wider definition makes wilful blindness equivalent to negligence.

· A defence of mistake of fact can override recklessness, but not wilful blindness.

· Court also quotes Glanville Williams, who states that the scope of wilful blindness is very limited.  "A court can properly find wilful blindness only where it can almost be said that the defendant actually knew.  He suspected the fact; he realised its probability; but he refrained from obtaining final confirmation because he wanted in the event to be able to deny knowledge."

· Because S.C.C. found A aware of C's first complaint, A was aware of the likelihood of the complainant's reaction to his threats.  Such conduct therefore constituted wilful blindness.

Reasoning: McIntyre J. The Court ruled that the mens rea for rape involves knowledge that the woman is not consenting, recklessness as to whether she is consenting or not, or knowledge that consent was given because of threats or fear of bodily harm or recklessness as to its nature. An honest belief on the part of the (, even if unreasonably held, that woman was consenting freely and voluntarily (and not because of duress) would negate the mens rea - see Papajohn. There was an abundance of evidence upon which the trial judge could have made a finding of recklessness. Once the trial judge found that the ( was willfully blind to the consequences of his acts, she erred in acquitting the ( on the basis of “mistake of fact”. This finding is not consistent with an “honest belief” - willful blindness requires actual suspicion (awareness of a need for inquiry). Evidence that ( knew about (’s complaint to police; should have been aware that her consent could not be genuine. 

Comments: Example of appellate court bending principles of willful blindness in order to get around unsatisfactory findings of trial court. Willful blindness must be distinguished from recklessness. Where willful blindness is shown, the law presumes knowledge on the part of the ( that the consent had been induced by threats. Recklessness involves knowledge of a danger or risk and persistence in a course of conduct which creates a risk that the prohibited result will occur. Willful blindness arises where a person, who has become aware of the need for some inquiry, declines to make the inquiry because he does not wish to know the truth - the defense of mistake will not be available to the ( in these circumstances.  The culpability in recklessness relates to the consciousness of the risk and proceeding in the face of it; in willful blindness the culpability relates to the (’s fault in failing to inquire when he knows there is reason for inquiry.

N.B.  The laws around consent to sex were later changed - reasonable steps must  now be taken in all circumstances to inquire about genuine nature of consent - ( no longer able to rely on honest belief in consent unless he has undertaken reasonable steps to ascertain whether the consent was freely given. SEE s. 273(1) CCC - “consent” means voluntary agreement of complainant - there can be no consent where agreement is by another person, victim is not capable of giving consent etc.
CHAPTER SEVEN: Departures from the Subjective Mens Rea  Principle
1.) ABSOLUTE AND STRICT LIABILITY
FULL MENS REA CRIMES

-R must prove some positive state of mind such as intent, knowledge or recklessness, either by inference from the nature of the act committed or by added evidence (Dickson J. in Sault Ste. Marie)
STRICT LIABILITY CRIMES


-R has onus to prove actus reus only!


-doing of prohibited act prima facie imports the offence

-( can use defense of “due diligence” (proven on balance of probabilities); involves consideration of what reasonable person in these circumstances would have done

-defense available if ( reasonably believed in mistaken set of facts, which (if true) would render act or omission innocent, or if ( took all reasonable steps to avoid particular event

-includes public welfare offences - no presumption of full mens rea (Often negligence instead of fault element) Sault Ste. Marie
Black’s: “Liability w/o fault. Unlawful acts whose elements do not contain need for criminal intent or mens rea. Usually acts that endanger the public welfare, such as illegal dumping of toxic wastes”.

ABSOLUTE LIABILITY


-not open for ( to exculpate themselves by showing absence of fault - Sault Ste Marie


-there is a presumption against “absolute liability” in the CCRF


-Prov. offences will be strict liability, unless there is specific wording in statute (

-Absolute liability offenses offend the principles of fundamental justice, and usually will not 

survive S.7 unless they cannot lead to incarceration - BC M.V.A. Ref & Wholesale Travel

-There is no real defense available, though automatism might work since it goes to AR not MR

Black’s: “Responsibility w/o fault or negligence. Rylands v. Fletcher.”

DISTINGUISHING THESE CATEGORIES OF OFFENCE

1.) Is it a “true crime”? Are there words of intent in statute?

-CCC offences are presumed to be “true crimes” (unless wording indicates that full mens rea  not required)

-Prov. offences can require full mens rea if words in statute indicate (“knowingly”, “willfully”, “intentionally”)

2.)  Is there something in the statute indicating that the offence is “absolute liability”?


-if not, probably strict liability offence


-becoming rare

R.  v. City of Sault Ste. Marie (1978) SCC (7-001)

F: City (() contracted with private company for removal of city garbage; result of company’s methods, nearby bodies of water were polluted. ( was acquitted of discharging, causing to be discharged, or permitting to be discharged, contrary to Ontario Water Resources Act. 

History: City was aquitted in provincial court, crown appealed for a trial de novo ( ( was convicted, so then ∆ appealed to Divisional court – conviction quashed  - crown appealed to Ont CA which ordered a re-trial  because not enough evidence at trial to indicate whether city had “actual knowledge” of the infractions.  SCC, on appeal from the crown, agreed that not enough evidence was led at trial, and said that no evidence was led for a defense of due diligence, so retrial ordered.
I: Whether public welfare offences require a full mens rea standard?
H: Appeal and cross-appeal dismissed; new trial ordered.
Ratio: Public welfare offences are usually “strict liability”, so that R does not have to prove full mens rea; ( is able to avoid liability through successful defense of due diligence.
Reasoning: Dickson J. Court ruled that the offence was a public welfare offence, and not a criminal offence in the true sense. Prima facie, public welfare offences do not require the prosecution to prove the existence of mens rea - the doing of the prohibited act  prima facie imports the offence, leaving it open for the ( to avoid liability by proving that he took all reasonable care. The defense is available if the ( reasonably believed in a mistaken set of facts, which (if true) would render an act or omission innocent or if the ( took all reasonable steps to avoid the particular event. Since ( did not lead evidence relevant to defense of due diligence, and trial judge failed to address the availability of such a defense, the ( was entitled to new trial.

These offences may be called offences of strict liability - public welfare offences only require proof of mens rea if such words as “willfully”, “with intent”, “knowingly”, or “intentionally” are contained in the statutory provision creating the offence. Offences of absolute liability, where the ( can NOT exculpate himself by showing that he was free of fault, are those in respect of which the legislature has made clear that guilt would follow proof merely of the proscribed act. The overall regulatory pattern of the legislature, the subject matter of the legislature, the importance of the penalty and the precision of the language used will be primary considerations in determining whether offence is absolute liability.

Comments: This case was pre-CCRF. Absolute liability offences are heavily scrutinized now - invalid with offences which carry mandatory minimum prison sentences.
· The company was convicted under s.32(1) of the Ontario Water Resources Act R.S.O. 1970, c.332.  The s.32(1) of the Ontario Water Resources Act states "that every municipality or person that discharges, or deposits, or causes, or permits the discharge or deposit of any material... in any place that may impair the quality of water," is punishable on a first conviction by a maximum fine of $5,000 and on each subsequent conviction by a maximum fine $10,000, and/or maximum one year imprisonment.

R.  v. Chapin (1979) SCC (7-009)

F: The ( hunter testified that she failed to notice a deposit of bait in the middle of the road she walked along to reach the duck blind from which she hunted. It was a windy day with much debris in the air. The conservation officer only noticed bait when he was right on top of it. ( had been talking to friend and had no reason to look carefully at ground. 

History: ( was acquitted at trial of having hunted within one quarter-mile of any place where bait has been deposited (intentionally or otherwise), contrary to Migratory Bird Regulations, on basis that she had established a defense of reasonable mistake of fact. Justice of the peace dismissed the charge (deemed offence strict liability) Crown appealed, Provincial court ruled absolute liability, A appealed, C of A said was a full mens rea offence, R appeal to SCC
I: Whether the offence belonged to the absolute or strict liability category?
H: R appeal dismissed; ( original acquittal upheld.
Ratio: The offence was one of strict liability, able to be rebutted by proof of due diligence.
Reasoning: Dickson J. Court had to determine the category of the offence and the required mens rea  standard. Court ruled that the Regulations created a strict liability offence, which does not require mens rea but which allows the ( to advance the defense that she has taken all the care that a reasonable person would be expected to take in all the circumstances. Although Ont. CA erred in holding that the offence required proof of mens rea, (No words like “intentionally” or “willfully” in the regulations) it would be unreasonable to convict the ( in light of the evidence - the ( absolved herself of guilt by describing her due diligence (ie. absence of negligence).

Comments:  “Classic” example of strict liability offence.

· strict liability offence because:

1. not a true crime , absence of MR words (such as wilfully, or with intent), summary conviction

2. not an absoulte liability offence > nothing express in the statute connoting absolute liability; the fines, etc. are still high > therefore should be strict liability

· Rejected Crown's argument difficulty of enforcement should permit A/L to exist.  Impossible for hunters to check all areas.

· Always start with the presumption that the offence is one of strict liability--per Dickson, J. in Sault Ste. Marie that all public welfare offences are prima facie strict liability.

· In order to import the offence into the absolute liability category, the Crown must show that the availability of a defence of reasonable care would considerably weaken enforcement of the legislation.

· If ( could go to jail, then the courts are very reluctant to find absolute liability.

· It is obviously not a true crime if it is a provincial statute.

R. v. Cancoil Thermal Corporation and Parkinson (1986) Ont CA (7-015)

F: A gov't inspector told plant mgr that it was O.K. to run a piece of machinery w/out the safety guard.  An accident occurred and accused was charged w/ violation of a regulation.

Violation of Occupational Health & Safety Act > due diligence specifically provided for in other provisions of the offence > therefore the legislature intended this to be a strict liability offence, but:


1.  though intended as an absolute liability, the penalty is imprisonment which violates the Charter [Reference Motor Vehicles Act]; therefore the offence is deemed to be one of strict liability with the corresponding D. of due diligence.

ISSUE

Can the defence of officially induced error be raised?

HOLDING

Yes.  Appeal allowed.  New trial.

REASONS

· Defence of officially induced error exists where the accused, having adverted to the possibility of illegality, is led to believe, by the erroneous advice of an official, that he is not acting illegally

· In order to raise the defence, accused must show that he relied on the erroneous legal opinion of the official and that this reliance was reasonable

· Reasonableness is determine by looking at several factors:

· Efforts made to ascertain proper law

· Position of official 

· Clarity and reasonableness of advice

· Whether the defence should succeed is a question for the trier of fact

Issue: What do you do when a provision looks like a.l. but does not explicitly say so?

Held: You have 2 choices:

1. say it is a.l. - this option must be taken if it clearly intended to be strict liability.

2. say it is s.l. and read in d.d. - can only do this where the provision is written ambiguously.

Ratio

(1) An offence can be interpreted as a strict liability offence, even if there is some evidence of a contrary intention by Parliament, if interpreting the offence as an absolute liability offence will result in a violation of s.7 of the Charter.

(2) An absolute liability offence violates 57 of the Charter whenever the offence has the possibility of imposing a prison sentence.

(3) Absolute liability offenses do not preclude defences such as necessity, duress and coercion, involuntariness
 (4) Evidence that Parliament intended it to be absolute liability can be found by the absence of the defence of due diligence in other sections in the same Act.

· Not all sections of the same Act require the same degree of mens rea.

· That foot pedal was a guard was a finding of fact, C.A. disagreed on bases of definitions (“guard”) they could intervene.  

· There is no authority to extend the defence of officially induced error to Code offences.

R.  v. Tutton (1989) SCC (7-023)

F: The ( parents believed in faith healing. Child was diabetic who needed regular doses of insulin. Mother ( dreamt that child had been miraculously healed and withdrew insulin treatments. Child died three days later. The (’s were charged with manslaughter through criminal negligence causing death by failing to provide the necessaries of life.  The judge charged the jury that in considering the included offence of failing to provide necessaries the proof of lawful excuse was on the accused on a balance of probabilities. (’s were convicted of manslaughter.

History: The (’s successfully appealed to Ont. CA; court found that trial judge’s charge re: burden of proof of lawful excuse was confusing; court also found that that where  the offence of criminal negligence causing death is based on an omission a subjective test should be applied. R appealed to SCC.
I: Whether an honest belief on the part of the (’s would serve as a defense to criminal negligence? Or, is the test for criminal negligence a subjective or objective test?
H: Appeal dismissed; new trial directed.
Ratio: The test for criminal negligence is an objective one - proof of conduct which reveals a marked and significant departure from the standard which could be expected of a reasonable person. An honest but unreasonable belief would be negligently held.
>  The two counts on the Indictment made for a difficult charge to the jury.  The charge of manslaughter with the onus of proof beyond a reasonable doubt resting on the Crown, and the charge of a duty to provide necessaries also with the onus on Crown to prove beyond a reasonable doubt, following which A were required to prove a lawful excuse on the balance of probabilities..

>  The jury may have formed the impression that both with respect to the underlying question concerning the provision of necessaries and the actual offence charged of manslaughter, there was a burden on A to show on a balance of probabilities that they had a lawful excuse.

>  The statutory duty to provide the necessaries of life applied to all parents.  The fact that it is not a lawful excuse for a parent who, knowing that a child is in need of medical attention, refuses to obtain such assistance because to do so would be contrary to a tenet of his/her own particular faith does not offend the guarantee of freedom of conscience and religion under Charter s.2(a).

>  key point: this case is intended to show how R framed the charge of manslaughter out of an actus reus of omission:

>  manslaughter arises from two principal sources:


(i) unlawful act which causes death


(ii) criminal negligence which cause death

>  s. 202 (now s. 219) says “everyone is criminally negligent who in omitting to do anything that is his duty to do, shows wanton or reckless disregard for the lives or safety of other persons” and further, “for the purposes of this section, “duty” means a duty imposed in law”

>  s. 197(1) (now s. 215) says, “everyone has a legal duty to look after the necessaries of life of their children until they are 16 years old”

>  thus the s. 197 imposes a legal duty to act, s. 202 makes it a criminal negligence to omit to perform a legal duty and that criminal negligence gives rise to manslaughter

>  case shows how R creates an actus reus out of omission to act

>  s.197(1) creates a legal duty to provide necessaries but s. 197(2) makes it a crime in itself not to provide necessaries and this becomes the source of the confused jury charge

· Court split 3-3 on objective/subjective test—

· The accused appealed on the basis that the jury might have been confined by the trial judge's charge. believing that the accused was required to provide a lawful excuse as to the charge of manslaughter. 

· If a charge includes an included offence which puts a burden on the accused to provide a lawful excuse, the trial judge should instruct the jury in such a way as to have the jury decide upon whether or not the accused is guilty of the included offence first, and then have them decide upon whether or not the Crown has satisfied their burden with respect to the more serious offence.

· Court also discusses possibility of allowances for the personal circumstances of the (, to determine whether an honest belief would be reasonable - here, the (’s had talked with doctors, attended diabetes classes, and had had previous experience with treating the illness. Lamer J. argued that he upheld an objective test for criminal negligence, but seeks a generous allowance for the personal circumstances of the ( (likely to differ little from a subjective test in results).
2.) CRIMINAL NEGLIGENCE: S.219 - SUBJECTIVE OR OBJECTIVE?
Criminal Code of Canada (1999) ss.219-221 (7-037)

CRIMINAL NEGLIGENCE

S.219 
(1) Everyone is criminally negligent who

(a)  in doing anything, or

(b)  in omitting to do anything that it his duty to do,
shows wanton or reckless disregard for the lives or safety of other persons.

(2)  For the purposes of this section, “duty” means a duty imposed by law.

CAUSING DEATH BY CRIMINAL NEGLIGENCE

S.220
Everyone who by criminal negligence causes death to another person is guilty of an indictable offence an is liable for imprisonment for life. An Objective Standard - Tutton
CAUSING BODILY HARM BY CRIMINAL NEGLIGENCE

S.221 Everyone who by criminal negligence causes bodily harm to another person is guilty of an indictable offence and liable to imprisonment for a term not exceeding ten years.

-“simple negligence” has an objective standard; what the ( ought to have thought

-“criminal negligence”; person did not think; mens rea usually has a component of moral culpability; should the ( be held criminally responsible for not thinking

-here, mens rea = departure from objective standard

-to determine whether the departure from the norm was reasonable or not, the finder of fact must consider all the circumstances of the individual (including experience and knowledge)

-in tort, liability is established where there is a departure from the standard of a “reasonable person”; higher standard of deviation is required in criminal negligence

-burden of proof falls on the R

-CCC sections which contain “simple negligence” probably violate CCRF
3.) OTHER OBJECTIVE STANDARDS OF FAULT
-“penal negligence”


-concept has arisen in post-CCRF era 


-basically the same as criminal negligence, where the term does not appear in the statute


-by slim majority, SCC has said that (’s personal characteristics are not relevant

-but consideration of a “marked departure” should include consideration of the circumstances of the ( at time of act
CHAPTER EIGHT: Mens Rea and the Charter

Reference Re: Section 94(2) of the Motor Vehicle Act (8-001)

F: Section 94(2) of the Motor Vehicle Act created an absolute liability offence of driving while under suspension in which guilt is established by proof of driving, whether or not the ( was aware of the suspension. The offence carried a minimum (mandatory) punishment of seven days’ imprisonment. In a constitutional reference, the BCCA held that the legislation violated the principles of fundamental justice protected under s.7 CCRF. The R appealed to SCC.
I: Whether an absolute liability offence coupled with a mandatory minimum sentence violated s.7 CCRF?
H: Appeal dismissed; BCCA ruling affirmed.
Ratio: Absolute liability coupled with mandatory imprisonment violates s.7 CCRF, because the former violates the principles of fundamental justice (i.e. no opportunity for defence) and the latter violates s.7 of CCRF (i.e. imprisonment deprives liberty) - these offences may only be saved under s.1 CCRF.
Reasoning: Lamer J. The Court held that absolute liability always offends the principles of fundamental justice, irrespective of the nature of the offence, although it will not necessarily offend s7.  It does offend s.7 CCRF if anyone is deprived of life, liberty. security of the person, irrespective of the requirement of public interest.; absolute liability offences always carry the risk of punishing the morally innocent, and in combination with mandatory imprisonment violate s.7 CCRF. However, this is a qualified  right, which can be violated in accordance with the principles of fundamental justice. In these cases, it may only be saved for reasons of public interest under s.1 CCRF. The R failed to demonstrate that given the desirability of ridding the roads of dangerous/bad drivers, the risk of imprisonment of a few innocent persons is a reasonable limit in a free and democratic society - much better justification than “administrative expediency” is required, especially where penal sanctions are involved. The court determined that some level of mens rea is a constitutional requirement for offences which may deprive individuals of their personal liberty and security.

Note:  A “landmark case”, displaying an activist SCC on Charter issues - court willing to examine and reject Parliament’s legislation if not in line with CCRF. Also, this case saw the expansion of the scope of judicial review of legislation to substantive issues - s.1 CCRF only to be invoked by R with care.
· Charter rights pertain to both procedural and substantive areas of law.

· All absolute liability offences that may impose a sentence of imprisonment are unconstitutional.

· One fundamental principal of justice is that the morally innocent (i.e. without mens rea) should not be punished.  Absolute liability offences violates this principle.  

1.
shows how provincial legilation can be struck down  w/o hesitation

2.
rid of the substantive/procedural dichotomy
3.
gave narrow room to s.l. in reference to 5.7.

4.
shows how courts are reluctant to use s.1 to uphold 5.7 violations in criminal law.

· when this case was decided the Oakes test did not yet exist;

· The principles of fundamental justice are not a protected interest but rather a qualifier of the right not to be deprived of life, liberty, and security of person.  The purpose of the principles of fundamental justice is to protect those rights. It sets the parameters of those rights.   The state can deprieve you of those rights within the principles of fundemental justice; ie. s. 7 rights are qualified rights.

· A law enacting an absolute liability offence will violate L7 of the Charter only if and to the extent that it has the potential of depriving of life, liberty, or security of person.

· ss.8 to 14 are illustrative of the meaning of "principles of fundamental justice"; they represent recognized principles. This is not an exhaustive list. [Grant thinks that s8-14 are more than mere examples].

· Public interest is determined by asking if there is a justification under s.l of a limitation of the rights protected in s.7 – public interest not considered when dealing whether violation of rights is in accordance with fundamental justice.
· A reference occurs when a provincial or federal government puts an offence or issue to the Court of Appeal for a decision on that issue. Infrequently, the matter will be referred directly to the Supreme Court.

· SCC also says that Charter phrases must be given a broader view and interpretation than the Bill of Rights because the Charter is part of the Constitution, and wording of charter is such that it is clear that is was the specific intention of parliament to have the courts evaluate the legislature
· first case to really look at the substance of the legislation (even in Morgentaler, looked mostly at procedure).

Note on High Stigma Crime

-primarily in reference to s.230 CCC (formerly s.213): “murder in commission of offences” - first section to be challenged after MVA Reference
-prior to Vaillancourt there were a series of “murder offences” with declining mens rea requirements but the same penalties

-old s.213 CCC:

-killing someone in commission of another offence is murder, whether or not the person knows death is likely

i)  if he means to cause harm

ii)  to facilitate the offence
iii)  to facilitate flight
-no intent vis-a-vis death was required: if the ( intended to commit the underlying offence and had the intent to use a weapon or have it on their person, and subsequently causes the death of another, they will be guilty of murder (even of the death was not intended)

-ie. there was no mens rea requirement for the consequences of actus reus - problematic!!

-for the present, the only “high stigma crimes” are murder and crimes against humanity - These ( require Objective Foresight
The words “ought to know” in 229(c) are also perhaps unconstitutional.
R.  v. Vaillancourt (1987) SCC (8-023)
F:
D participated in a robbery with an accomplice who had a gun that D thought was unloaded.  The accomplice shot and killed someone, and was charged with today's s. 230(d) for a felony murder.  


s. 230(d) stated that during the commission of a felony, if the accused used or had a weapon and a death ensued, the accused is culpable of murder.  There is no requirement of mens rea for the element of death.

-( was party to offence of homicide; charged under s.21 CCC, as a cohort 

-Lamer J. held as per MVA Reference, that where mandatory imprisonment is involved there must be some proof of mens rea that speaks to the consequences of offence

-in addition, the special stigma attached to some crimes requires mens rea - at least objective foreseeability of death must be proven in this case- the MR for consequences need not be as high as for other elements (Circumstances and Conduct) but there must be some

-while there is a rational connection between the measures and the legislative objective (deterrence of use of weapons during commission of crimes) the section fails under the minimal impairment test, as per Oakes
-not correct to convict people on charge of murder when they lacked foreseeability of death

-other sections of CCC deal with weapons, or Parliament could impose maximum manslaughter sentences where a weapon is employed

I:
What is the mens rea requirement for a conviction in murder to lie?

R:
There is a principle of fundamental justice that requires proof of at least objective foresight of death for a murder conviction to lie.  Otherwise, the principle of presumption of innocence and principle of fundamental justice are infringed.

· s. 230(d) was struck down because it infringes s. 11(d): under 230(d) a person can be convicted of murder "despite the jury having a reasonable doubt as to whether the accused ought to have known that death was likely to ensue"

· Legislature may substitute proof of an element with a different element if proof b.a.r.d. of the substituted element must reasonably satisfy the trier of fact b.a.r.d. of the existence of the essential element.

· For s. 230(d), Parliament substituted the requirement of objective foreseeability of death with the mens rea to commit the felony.  This substitution was unconstitutional.

· [Lamer, J.]: Murder requires at least subjective foresight.

· Obiter statement by Lamer, J. in Vaillancourt was supported by only four of eight justices and is not binding.

R.  v. Martineau (1990) SCC (8-035)

F: The 15 year old ( (pellet gun) and a co-( (rifle). The ( testified that he knew that they were going to commit a crime, but thought that it would be a B&E. After robbing a trailer, the (’s companion shot and killed the two occupants. At trial on two counts of 2nd degree murder, the jury was instructed that the ( could be convicted as a result of the combined operations of ss. 21 & 213(a) or (b) of the CCC. After the trial, s.213(d) of CCC was declared by SCC to be unconstitutional in the case of Vallaincourt. The ( followed the lead and appealed to Alta. C.A., where the court declared that 213(d) was indeed unconstitutional, allowed the appeal and ordered a  new trial. The R appealed to SCC.
I: Whether a conviction for murder can be sustained without proof of subjective foreseeability of death on the part of the (? Although s213 does not even require objective forseeability, so this would be a more basic issue.
H: Appeal by R dismissed; Alta. C.A. ruling affirmed.
Ratio: There must be proof of subjective foreseeability of death by the ( in order to sustain a conviction in high stigma crimes, such as murder during the commission of predicate offence. Lamer CJC chose to go this far because wanted to put matter to rest, although he could have just said, as Sopinka did, that S213 was unconstitutional because it did not even require objective forseeability and therefore violated 7 and 11d of charter.
Reasoning: Lamer J. The court held that s.213 CCC, which expressly removes from R the burden of proving beyond a reasonable doubt that the ( had the subjective foresight of death, violates the principle that punishment must be proportionate to the moral blame worthiness of the (.  Said that it is wrong that that those causing harm intentionally get the same punishment as those causing harm unintentionally. It is essential, to satisfy the principles of fundamental justice, that the stigma and punishment attaching to a murder conviction be reserved for those who either intend to cause death or who intend to cause bodily harm that they know will likely cause death. It is a principle of fundamental justice that a conviction for murder cannot rest on anything less than proof BARD of subjective foresight of death (L’Heureux-Dube dissented on this point and would have upheld the conviction). Since s.213 expressly eliminates the requirement of proof of subjective foresight, it violates ss.7 & 11(d) of CCRF. The object of the section (to deter causing bodily harm and the use of weapons during offences) is important enough to justify violation of CCRF rights, but it does not pass the minimal impairment test, as there are other methods available (eg. charge the (’s with manslaughter and/or impose heavy penalty for bodily harm,where the more flexible penalty can be adjusted to fit the moral blameworthiness of the offender).
Note that 686(1)(b)(iii) allows the court which is hearing the appeal to say “there was an error, but enforcing the conviction despite the error will not result in a miscarriage of justice”, and on this basis they could have maintained the conviction in the trial court, but in this case it was decided that there was insufficient evidence on the trial court record to decide if there was ever subjective foresight of death, therefore ordered a new trial.
R v. Logan et al. (1990) SCC (8-043)

F: During the robbery of a convenience store the clerk was shot and severely injured. Neither of the (’s did the shooting. One ( admitted that he was a robber but stated that he did not intend to shoot and that there had been no prior discussion concerning the use of guns. The other ( boasted of being involved in planning the robberies. At trial on charges of attempted murder, the trial judge instructed the jury that to find the ( guilty of attempted murder, the R was required to prove that the ( knew, or ought to have known, that someone would probably shoot with the intention to kill. The (’s appeal to the Ont. CA was allowed, the convictions for attempted murder were overturned, and convictions for robbery were substituted. The R appealed to SCC.
I: Whether the party to a crime should be judged according to an objective crime, while the principle is held to a subjective standard due to the special stigma attached to the offence?
H: Appeal by R dismissed; dismissal of attempted murder charges upheld.
Ratio: Where CCRF requires a subjective standard be applied to the principle to a crime, the principles of fundamental justice require that the party to a crime be judged according to the same standard.
Reasoning: Lamer CJC, The court held that the principles of fundamental justice do not require that the guilt of principle offenders and parties must always be the same. Within many offences there are varying degrees of guilt and it remains the function of the sentencing process to adjust the punishment for each individual offender accordingly. There are few offences with respect to the operation of the objective component of s.21(2) will restrict the rights of a ( under s.7 CCRF. If the offence is one of the few for which s.7 requires a minimum degree of mens rea, Parliament may not provide for the conviction of a party to that offence on the basis of a degree of mens rea below the constitutionally required minimum. The mens rea for attempted murder cannot, without violating s.7, require of the ( less of a mental element than that required of a murderer under s.212(a)(i) - ie. subjective foresight of the consequences, as per Martineau. Any conviction for attempted murder, either by the principle or a party, will carry enough stigma to trigger the constitutional requirement. To the extent that s.21(2) would allow for the conviction of a party on the basis of objective foresight, it violates s.7 CCRF i.e. the words “ought to have known” appear in s21(2), so if person who did the act intended to kill is found guilty because had subjective foresight, should the accomplice be equally guilty because he “ought to have known” ( No, would be unconstitutional, it is necessary that accomplice also have subjective foresight of death if the crime is attempted murder.

While s.21(2) can be justified with respect to most offences by its important legislative purpose, where the offence carries a constitutional requirement of subjective intent, the stigma  renders the infringement of rights too serious and outweighs the legislative objective - ie. fails to pass s.1 CCRF. The words “ought to have known” are inoperative when considering under s.21(2) whether a person is a party to any offence where it is a constitutional requirement for a conviction that foresight of the consequences be subjective (eg. attempted murder). Once these words are deleted, the remaining section requires that the party to the common venture know that it is probable that an accomplice would do something with the intent to kill in carrying out the purpose.
R.  v. DeSousa (1992) SCC (8-063) 
F: During a bar fight the ( threw a bottle, which shattered, and a glass fragment struck a bystander. The ( was charged with unlawfully causing bodily harm contrary to s.269 of CCC. Trial judge held that underlying offence in s.269 could refer to any federal or provincial statute, including an absolute liability offence, and quashed the indictment on the basis that s.269 violated the principles of fundamental justice guaranteed under s.7 of CCRF. The R appealed to Ont. CA, which was allowed i.e. said s269 was not unconstitutional, and matter was remitted for trial. The D appealed to SCC.
I: Whether a person should be held liable for a more serious unintended consequences in the commission of non-“special stigma crimes”, where they lack the requisite mental element for the more serious offence?
H: Appeal by ( dismissed; Ont. CA ruling affirmed ( Must have a trial.
Ratio: There is no additional constitutional mens rea requirement for unintended consequences when the person is involved in an otherwise blameworthy activity.
Reasoning: Sopinka J. The court held that “unlawfully” refers only to provincial or federal offences and does not include offences of absolute liability. Whether the underlying act is criminal or non-criminal, it must be unlawful AND likely to subject another person to danger of harm or injury AND the harm must be more than trivial or transitory. Interpreted in this manner, s.269 meets the requirements of fundamental justice. There is no requirement that an accused foresee all the consequences that comprise the actus reus of the offence - this does not violate the principle that morally innocent people should escape punishment. A person is not morally innocent simply because that person fails to foresee the particular consequence of an unlawful act. If the same act with same mental state results in different consequences, the person for whom the consequences were worse will incur greater punishment.
R.  v. Hundal (1993) SCC (8-055) 
F: The (, while driving a dump truck, entered an intersection against a red light and collided with a vehicle, killing the driver. Trial judge rejected the (’s contention that he entered the intersection on amber light in the belief that it was dangerous to try to stop  his truck; convicted him of dangerous driving causing death. The BCCA dismissed appeal by (.
I: Whether the offence of dangerous driving has an objective or subjective standard test with regard to the (’s standard of care.
H:  Appeal by ( dismissed; conviction upheld.
Ratio: The mens rea  for dangerous driving should be assessed objectively but in the context of all the events surrounding the incident i.e. modified objective test
Reasoning:  Court held that in the absence of proof of some element of fault s.7 of CCRF prohibits the  imposition of a term of imprisonment. Depending on the provisions of the particular section and the context in which the section appears, the constitutional requirement of mens rea may be satisfied by either a subjective or objective test i.e. “in appropriate context, negligence can be an acceptable basis of liability which meets the fault requirement of s7 of the charter”. The mens rea for dangerous driving should be assessed objectively but in the context of all the events  surrounding the incident. Personal factors are generally irrelevant because the driver has been deemed competent when issuing licenses, therefore personal anomalies have already been deemed insignificant. The trier of fact may convict if satisfied beyond a reasonable doubt that, viewed objectively, the ( was driving in a manner that was dangerous to the public. In making such an assessment the trier of fact should be satisfied that the (’s conduct amounted to a marked departure from the standard of care that a reasonable person would observe in the (’s situation. The trial judge properly applied the modified objective test and concluded that the (’s manner of driving represented a gross departure from the standard of a reasonably prudent driver.
· Constitutional because of the licensing requirement > undertaken to meet min. standards; automatic nature of driving (intention could not, practically, be an issue) and seriousness of the problem of deaths on the road

The nature of driving offenses suggest an objective test because:

(i) the activity of driving is licensed in accordance with minimum standards of physical and mental well-being coupled with the basic knowledge of the standard of care required;

(ii) the nature of driving as an automatic activity with it being almost impossible to determine a particular state of mind of a driver at a given moment;

(iii) The wording "manner of driving" suggests a standard of reasonable conduct; and

(iv) the number of deaths suggesting a need to control drivers.

· The test to be applied is a “modified" objective test, taking into consideration the sudden and unexpected onset of disease and similar human frailties as well as the objective demonstration of dangerous driving, If convict despite unexpected onset of human frailties, the trier of fact must be satisfied that a reasonable person in similar circumstances ought to have been aware of the risk and of the danger involved in the conduct manifested by the accused.

R v. Creighton (1993) SCC (8-061) 

F: The ( injected the deceased with cocaine, and she died as a result of cardiac arrest and asphyxiation. The ( was charged with manslaughter, and was convicted at trial on the basis either of the unlawful act of trafficking in narcotics by injection or manslaughter through criminal negligence. The (’s argument in the Ont. CA that the mens rea of “unlawful act” in manslaughter s222(5)(a) may lead to conviction and prison even though there was never intent to cause death and that this would violates s.7 of CCRF, and that therefore the clause should be struck out.  Appeal was dismissed. The ( further appealed to SCC.
I: What is the level of mens rea required for manslaughter?
H: Appeal by ( dismissed; trial conviction for manslaughter upheld.
Ratio: Death need not be objectively foreseeable in order to sustain a conviction of manslaughter; only bodily harm which is neither trivial nor transitory need be objectively foreseeable.
Reasoning of McLachlin – Concurring but differing on key points with Lamer CJC: The test for the mens rea of unlawful act manslaughter is, in addition to the mens rea  of the underlying offence, objective foreseeability of the risk of bodily harm, which is neither trivial or transitory, in the context of the dangerous act. Foreseeability of the risk of death is not required. The fact that the mens rea of manslaughter requires foreseeable risk of harm rather than foreseeable risk of death does not violate the principles of fundamental justice. The (’s personal factors are not relevant, except on the question of whether the ( possessed the necessary capacity to appreciate the risk. The trial judge found properly that the ( committed the unlawful act of trafficking in cocaine and also found that that the ( was guilty of criminal negligence on the correct standard of the reasonable person. In all the circumstances the reasonable person would have foreseen the risk of bodily harm. A person administering a dangerous drug to another has a duty to inform himself as to the precise risk that the injection entails and to refrain from administering it unless reasonably satisfied that there is no risk of harm. With regard for “symmetry” between MR and AR, said that it was a goal but not a fixed absolute rule which must always be applied.  Noted that same act i.e. same MR has varying punishment depending on consequences, therefore MR and AR not always symmetrical, also punish attempt crimes ( further lack of symmetry.
Reasoning of Lamer CJC, concurring in result: Disagreed with McLachlin over the need for objective foreseeability of death - argued that manslaughter is a serious offence, in which there should at least be objective foreseeability of death in order to sustain a conviction. There is a need for symmetry between the actus reus and mens rea and on this bases the MR should include forseeability of death.  Also disagreed with McLachlin on the terms of the objective test – Lamer said that it is necessary to look at the human frailties of the accused, or at least those frailties which are beyond the control of the accused. What is interesting here is that Lamer is arguing for ignoring personal characteristics, but in this case he uses personal characteristics to find the accused “more guilty” i.e. because knew about drugs.  But normally taking into account personal characteristics will find the accused less guilty.
Ratio’s are based on McLachlin because she had , La Forest, L'Heureux-Dube, Gonthier and Cory JJ. Concurring i.e. 5 in total against 3 = Lamer and 3 others:

· The test for unlawful act manslaughter in s. 222(5)(a) is objective foreseeability of the risk of bodily harm.

· There is no principle of fundamental justice that requires the element of fault be the same for offences with the same consequences.  

· All that is required is an element of mental fault be present and that it is proportionate to the seriousness and consequences of the offence.

· The reasonable person in an objective test should not include personal factors except where there is incapacity to appreciate the risk.

· The question is therefore what the reasonably prudent person would have done in all of the circumstances.  

· The accused should not be held to a higher standard of care by reason of the fact that he/she was better informed or qualified than a person of reasonable prudence.

R v Creighton:  elements required for unlawful act manslaughter under s 222(5)(a): 
(1) that the unlawful act caused the death of the victim; 

(2) that the accused has satisfied the fault requirement of that unlawful act (which cannot be one of absolute liability); 
(3) that the unlawful act is objectively dangerous, and 

(4) that the unlawful act was one in which the reasonable person would have foreseen the risk of  bodily harm

R. v. Wholesale Travel Group Inc. (1991) SCC (8-081)

F: At the ( corporation’s trial on several counts of false or misleading advertising in contravention of s.36(1)(a) of the federal Competition Act, the trial judge held that ss.36 and 37(3) which create a due diligence defense, were of no force and effect since they violate ss.7 and 11(d) of CCRF. Appeal by R from a dismissal of charges was allowed and the matter was remitted for trial. The (’s appeal to the Ont. CA was dismissed and the order remitting the matter for trial was upheld. The ( subsequently appealed to SCC.
I: Whether shifting the burden onto the ( to prove a defense of due diligence on a balance of probabilities is a violation of the presumption of innocence, and, if so, whether it is justified under section 1 CCRF?
H: Appeal by ( dismissed.
Ratio: Shifting the burden to the (, charged with a regulatory offence, to prove on a balance of probabilities that he acted with due diligence is a reasonable limit on the guarantee to the presumption of innocence. Even where imprisonment is available as a penalty for breach of a regulatory statute, negligence is a sufficient level of fault to comport with constitutional standards, provided that the ( is able to defend the charge by proof of due diligence.
Reasoning: The Court held that the statutory proviso, allowing for a due diligence offence if the ( retracts a false representation forthwith after publication, creates an absolute liability offence and is of no force and effect. The placement of the onus of proof of the defense of due diligence on the ( on a balance of probabilities infringes the presumption of innocence but constitutes a reasonable limit owing to the distinction between criminal and regulatory offences. The requirement of proof of prompt retraction, which places a burden on the (, violates the presumption of innocence but constitutes a reasonable limit.
Comments: Strict liability concept is still “alive and well”, upheld by SCC.
Note – See summary in materials on page 8-081
CHAPTER NINE: MISTAKE

1.) MISTAKE OF FACT
· If a Subjective awareness of a prohibited circumstance is required, the A'd need only believe honestly, not necessarily reasonably that those circumstances exist

· If the fault element requires that only that a RP would have recognized the prohibited circumstances (Objective foresight MR) or risk, then a defense must be based on a honest AND reasonable belief

· In Beaver - a mistake of fact negated the required MR- He thought drugs were baking soda and therefore was not guilty of possession
Pappajohn v. The Queen (1980) SCC (9-001)

F: After lunching together and drinking a large amount of alcohol, the ( and the complainant went to the home of (. The complainant testified that the ( removed her clothes and repeatedly raped her. The ( testified that the complainant and he engaged in consensual sex until he introduced bondage, at which time all sexual conduct ceased. The ( had made statements to the police to the complainant did “not violently” object when they first went to bed and did not “resist very much”. The trial judge refused to instruct the jury that the ( was entitled to an acquittal on charge of rape if he honestly believed that the complainant had consented, whether or not she, in fact, did consent  i.e. the judge did not instruct the jury on the mistake in fact defence.  In considering the sole issue of whether the complainant consented, the jury returned a verdict of guilty. Appeal by ( to BCCA was dismissed.
I: Whether the court is obligated to consider the defense of mistake of fact in the absence of evidence which would make it believable?
H: Appeal by ( dismissed; conviction upheld.
Ratio: The defense of mistake of fact must be honestly believed, and there must be some evidence to reasonably support it. In sexual assault cases, an honestly held belief in consent will negate the requisite mens rea.
Reasoning: MacIntyre J. The Court held that an honest but mistaken, and not necessarily reasonable, belief that the victim is consenting to intercourse is a defense to rape. In order for a trial judge to put this defense to the jury, there must be some evidence that conveys a sense of reality about the defense. The (’s defense was actual consent, not a mistaken belief in consent, but the trial judge is still obliged to put the defense of mistake of fact to the jury if there is evidence suggesting that the defence will be applicable.  In this case the trial judge felt that there was not sufficient evidence to put a mistake of fact defence to the jury and the appeal court and the SCC agreed.

· mistake of fact should only be put to the jury if there is an ‘air of reality’ 

· (there must be some evidence/circumstances beyond the mere assertion of belief in consent by the accused)

· does not matter if the belief is unreasonable, only that there is an honest belief in consent

· after Pappajohn s.265(4) enacted =judge must be satisfied sufficient evidence exists that, if believed, would allow a jury to aquit

· jury must consider the reasonableness of the claim in determining whether it was an honestly held belief

· the trial judge must put before the jury any defences which may be open to the accused upon the evidence whether raised by the accused's counsel or not.

· In the case of rape, where the evidence is such that the complainant denies consent and the accused asserts consent. there is no room for the defence of mistake of fact in terms of consent unless it is supported by sources other than the appellant in order to give it any air of reality. In other words, there must be evidence explaining a basis for the mistaken belief.

· Mistake of fact is more accurately seen as a negation of guilt,' intention than as the affirmation of a positive defence which entitles the accused to an acquittal.

· The defence of mistaken belief cannot be restricted to those situations in which the belief has been induced by information received from a third party. Whether the mistake is rooted in an accused's mistaken perception, or is based upon objective, but incorrect, facts confided to him by another, should be of no consequence.

· McIntyre agrees with all the principles outlined by Dickson, difference in opinion is in regards to the facts of the case and whether the is evidence of mistake of fact. Therefore, Dickson's analysis is viewed as the law in general although it is a dissenting opinion.

· s.265(4) did no more than too merely codify  the rule established in Pappajohn

· From pappajohn a mistake of fact is subjective

R.  v. Park (1994) SCC (9-015)

F: The ( was charged with sexual assault. The ( claimed that the complainant had consented, and in the alternative, that he had an honest belief that she had consented, which would negate the mens rea. At trial, the judge refused to put the defense of mistake of fact to the jury, on the basis that there was “no air of reality” to the defense. The Alta. C.A. overturned this ruling. The R appealed to SCC.
I: When the defense of mistake of fact should be withheld from a jury?
H: Appeal allowed; trial conviction restored.
Ratio: The defense of mistake of fact should not be put before the trier of fact when it is not possible to believe that the A had a mistaken belief in light of the totality of the evidence not in dispute.
Reasoning: The Court held that a trial judge need only put a defense to the jury where there is an evidentiary basis to support it - judge must decide whether there is an “air of reality”. In sexual assault cases, the biggest issue is whether ( can assert that he thought she was consenting and whether this defense should be put to the jury. It must be more than a mere assertion - the totality of the (’s evidence must be reasonably and realistically capable of supporting the defense - will differ from case to case. Usually an issue where the stories are diametrically opposed. The real issue is whether it is realistically probable that a reasonable jury could splice together the evidence and settle on a reasonably coherent story. More easily phrased in negative terms: defense of mistake of fact will not be put to jury where the totality of the evidence of ( is incapable of being believed on its own, or where the totality of the evidence is not clearly and logically consistent with the other evidence which is not in dispute.
· Corroboration not necessary to establish defence of mistake of fact.  -- “air of reality test”:  look to uncontested evidence as objective determiner, then if accused assertion is inconsistent = no air of reality

· If diametrically opposed stories doesn’t preclude use of defence -- truth may lie in middle ground

· No need to plea separately:  mistake of fact implicit in defence that woman consented

C:
L’Heureux Dube ( What’s at stake

( refers to Cory’s observation in Osolin that crime of sexual assault diff. from all other manners of assault in that it is gender-based in vast majority of cases

( reason to believe that existing role of consent in mens rea of offence raises some concerns re:  current C/L approach may perpetuate social stereotypes that have historically victimized women and undermined their equal right to bodily integrity and human dignity

( mens rea can also be conceived where ( reckless as to whether woman said “yes” -- no just “no”

( justification for looking at it this way (p.204) = clear communication gap bet/how many women experience consent and how many men perceive consent

( in order to give full and meaningful effect to women’s right to control own bodies, must recog. that awareness of, or recklessness or wilful blindness to, an absence of communicated consent is sufficient to found mens rea of the offence of sexual assault:  whether woman said yes.

The issue of whether consent was given goes to both the actus reus and the mens rea of the offence.  

no need for the judge to charge the jury if:

a)the totality of the evidence for the accused is incapable of amounting to the defence being sought; or

b)the totality of the evidence for the accused is clearly, logically inconsistent with the totality of the evidence which is not materially in dispute. 

· S.273.2 now says that mistake of fact as to consent does not work if it arose from the A'ds "self-induced intoxication"; "recklessness or willful blindness" or "If the A'd did not take reasonable steps, in the circumstances known to the A'd at the time, to ascertain that the complainant was consenting"

2.) MISTAKE OF LAW
-mistake of law usually becomes an issue through the evidence of the (
-burden remains on R to prove elements of offence

Section 19 of CCC:

“Ignorance of the law by a person who commits an offence is not an excuse for committing that offence.”

-mistake of law is no defense

-usually difficult to separate mistake of fact from mistake of law

-mistake of fact goes to mens rea
-if knowledge of the law is an essential element of the offence, R must prove that ( had knowledge of the law
Regina v. Prue; Regina v. Baril (1979) SCC (9-035)

F: The (’s driver’s licenses were suspended automatically following their convictions for CCC offences. The (’s were never notified of the suspensions and were unaware of them when stopped by police; charged with driving while disqualified. ( ‘s were convicted at trial. Their appeals were allowed and their convictions quashed on basis that mens rea was an essential ingredient of the offence charged and that their lack of knowledge was defense. R appeal to BCCA was dismissed. R further appeal to SCC was also dismissed.
I: Whether mens rea is required for Criminal Code convictions arising from violation of provincial statutes?
H: Appeal by R dismissed; (’s acquittals upheld.
Ratio: Criminal offences, including those dependent on violation of provincial statutes, must meet the necessary level of mens rea (This was really more a mistake of fact)
Reasoning: Laskin CJC. The Court held that in the absence of clear indication to the contrary the inclusion of an offence in the CCC imports a requirement of mens rea. Parliament created criminal offence by reason of violation of provincial statutes - must be an element of mens rea which is appropriate to a criminal offence. R must prove knowledge or recklessness; suspension is the legally relevant circumstance. The CCC is a code of outright prohibitions, distinguishable from regulatory offences created by other kinds of federal legislation. Court concerned that provincial schemes re: suspension of licenses varies (not always an automatic suspension in some provinces) - therefore, the criminal provision would not operate uniformly across Canada.  The ('s did not claim ignorance of the law per se, they claimed that b/c statutes varied across provinces, they were unaware they were violating a provincial statute that brought into operation the CCC provision.
Regina v. MacDougall (1982) SCC (9-035)

F: After (’s conviction on a CCC driving offence (failure to remain at scene of accident), the registrar of Motor Vehicles sent him an order of revocation of license. On appealing his conviction the ( was sent a notice of reinstatement, pending outcome of appeal, as per provincial statute. His appeal failed, resulting in an immediate revocation of his license. After (’s lawyer told him that his appeal was dismissed, the ( was charged with driving a motor vehicle while his license was cancelled, contrary to s.258(2) of Nova Scotia Motor Vehicle Act. The ( had not received another order of license revocation.

History: At trial, ( stated that he believed he could drive until he was notified of revocation, and was acquitted. The R appealed to NS County Court and NSCA; both dismissed. Based finding on fact that the (’s previous experiences would give him a legitimate belief that he would get further notice if his license was again revoked - notion of “officially induced error”.  R appealed to SCC.
I:  Whether the notion of “officially induced error” will serve as a defense to mistake of law.
H: Appeal allowed; new trial ordered.
Ratio: Possible that evidence of “officially induced error” would be a legitimate defense to a mistake of law.
Reasoning: Ritchie J. The Court held that s.258, concerning the public welfare, was a strict liability offence. Therefore, a reasonable belief by the ( in a mistaken set of facts, which (if true) would render his impugned act an innocent one would provide a defense. However, the (’s belief that he was entitled to drive was a mistake of law and was incapable of supporting a defense to the crime charged - ( really saying that he was ignorant of the law. If a mistake of law arises because of, and is therefore induced by, “officially induced error” a defense might be available. However, there is no evidence that the ( was misled by an error on the part of registrar.

Comment: Contrast the holding of the court in this case with the results in Prue & Baril - court found similar error to be a mistake of law. That case involved a “true crime” requiring proof of mens rea for the legally relevant circumstances. This case involved a strict liability crime and proof of mens rea not required ( guilty
Pontes (1995 - S.C.C.)  (9-037)
Appeal by Crown from CA

F: D was charged with driving a motor vehicle after his licence was suspended (s.92 of the Motor Vehicle Act).

I: Is the offence one of absolute liability or strict liability?  Is the defence of due diligence available?

H: Appeal dismissed.  Absolute liability.

R: The majority found that this offence is one of absolute liability since the defence of due diligence is not available.  Nevertheless, this offence does not contravene the Charter because no person is liable to imprisonment and the non-payment of a fine will not result in imprisonment. (The dissent said the section created a strict liability offence because the accused could demonstrate that he/she reasonably believed that he/she had not been convicted of one of the underlying offences which gives rise to the prohibition or that he/she had exercised due diligence in seeking to acquire knowledge of the underlying conviction.)

-same issue as the MacDougall; Prue and Baril; and Motor Vehicle Ref cases  

F:
After SCC struck down the absolute liability s. 95 in MVA.  However, the offence is still there along w/ the mandatory prison sentences.  This implies that it was meant to be a strict liability offence.  So, here, the court must characterize the offence (( is facing prison under the charge).


Relevant provisions:  s.4.1 of the offence act.  Says you can’t go to jail for an absolute liability offence.


Also, the Charter says you can’t go to jail for absolute liability. 


So what now?

When read with s92 it is clearly absolute liability, but it has a prison term attached to it.  However, B.C. has s.4.1 preventing jail.  Conclude it must be absolute liability, and we don’t have to strike it down b/c of s.4.1 in B.C. (the prison term attached to it cannot apply.)

Dissent:
B.C. kept the mandatory imprisonment, therefore it must be a strict liability offence.  What defence is open to the accused?  The only defence open is that ( didn’t know they were convicted of an offence, not that they did not know that the conviction resulted in a suspension, because that would be a mistake in law which is not a defence.  

Michael Notes on this case

The cans available on this case were not very good….look at class notes and maybe read highlighting:

Quotes from the dissent, which was the judgment which made more sense to me!

9-054 – If no mens rea is specified it must be inferred from the actus reus….mens rea consists in negligence in relation to any of the elements of the actus reus, but not in relation to the existence of this statutory prohibition or its interpretation, since that would be ignorance or mistake of law.

9-057 – Being duly diligent in an attempt to ascertain the law is not a valid excuse….ignorance of the law may only excuse if the knowledge that one’s actions are contrary to law is itself part of the mens rea of the offence, such as in R v. Docherty

9-063 – Defence of due diligence refers to “due diligence in relation to the fulfillment of a duty imposed by law” and not in relation to the ascertainment of the existence of a prohibition or its interpretation ( Ignorance of the law is no excuse.
Court in Pontes summarized the 3 types of offences of Sault St. Marie as: 

1) True crimes: require proof of either intent to commit the prohibited act, knowledge, or a reckless disregard for the consequences of committing that act. (Intent, knowledge, or recklessness must be proved by R EITHER as an inference from the nature of the act committed, or by additional evidence).  R has to prove A committed prohibited act intentionally or recklessly, with knowledge of the facts constituting the offence or w/willful blindness toward them.  Negligence not enough – a person who fails to make inquiries a RP would have, or who fails to know facts he should have known is still innocent.    

2) Absolute Liability: performance of the act alone was sufficient to establish culpability.  This will only be offences where legislature has made clear that they’re absolute liability.  Consider the overall regulatory pattern adopted by the Legislature, the subject-matter of the legislation, the importance of the penalty, and the precision of the language to categorize.  R only has to prove actus reas. A can be morally innocent, and it doesn’t matter.  

3) Strict Liability: R just proves actus reas.  A can then escape liability be demonstrating he exercised due diligence by taking all reasonable steps to avoid the commission of the prohibited act, OR that he reasonably believed in a mistaken set of fact which, if true, would render the act/omission innocent. Consider what a RP would have done in the circumstances.  Important to note that R doesn’t have to prove mens rea, onus on D to raise defence; court says this is OK b/c it would be virtually impossible for Crown to prove mens rea for these kind of offences (probably challengeable).  Public welfare offences prima facie fall into this category, unless they specifically use words like “wilfully, w/intent, knowingly, intentionally, etc”.  
Court goes through arguments for absolute liability:

· Based on expediency foundation, people more likely to follow the law / public safety standards if they know that ignorance / mistake won’t excuse them. 

· Also argument of administrative efficiency; mental culpability is hard to prove and there’s so many petty offence that come before the courts everyday; proof of fault a great burden on Crown.  

· If Crown had to prove mens rea for all these offences most violators would escape, and it would impede adequate enforcement of regulatory statutes.  

· Absolute liability’s the most effective and efficient way to ensure compliance w/minor regulatory legislation and the social ends to be achieved are of such importance as to override the unfortunate by-product of punishing the morally innocent.  

· Also, sentences are usually pretty minor, and don’t carry same stigma as criminal offences. 

· Note: for offences where fine is maybe like $25, then OK, maybe absolute liability is suitable…

Court goes through arguments against absolute liability:

· It violates principle of fundamental penal liability…rests upon assumptions that haven’t been, and can’t be established (no evidence that absolute liability results in people taking a higher standard of care)

· If person did exercise due diligence / reasonable care, will conviction have deterrent effect upon him / others? 

· The injustice of a conviction could lead to a cynicism and disrespect for the law

· The no-stigma argument doesn’t fly…A’d suffers loss of time, legal costs, exposure to the criminal justice system, and the possibility of conviction

· Who cares about administrative efficiency

· If evidence of due diligence is permissible in sentencing, why don’t we allow it when determining guilt?

Court says there are 2 ways to determine if an offence is absolute liability:

1) Use Salt St. Marie test: consider the overall regulatory pattern, the subject-matter of the legislation, the importance of the penalty and the precision of the language used.  

2) Consider if a defence of due diligence is available.  If it’s absolute liability, it won’t have one, a strict liability offence must have one.  (what is the due diligence defence( in this case it is “I didn’t know my licence was suspended ( but that’s a mistake of law, and cannot be a defence! ) 
This approach has been criticized as inconsistent w/Sault St. Marie which said you classify it, then determine if there’s a defence of due diligence based on the classification.  Here saying you look at whether there’s a defence of due diligence, then you classify it.  

[the dissent is more consistent w/Sault St. Marie….if we need to use this, might be better to go w/Sault St. Marie, and this is a strong dissent, and acknowledge that this one is a bit quirky….]

Maj says the decisions of Prue/Barril and MacDougal can’t be reconciled.  In Prue/Barril the court implied that an offence that’s automatic and w/out notice = absolute liability offence, but ignorance of the licence suspension (an offence under the CC) in that case was a mistake of fact.  In MacDougal, a mistake re the provisions of a provincial statute = mistake of law.  

Maj says that MacDougal probably right that not knowing about the suspension is a mistake of law b/c it’s how the law operates, BUT it said this was a strict liability offence, which doesn’t work anymore b/c the Charter has since been passed.  

Conclusion of the majority is that this is an absolute liability offence, but it’s constitutional b/c the BC Offence Act says so jail sanction can attached to absolute liability offences (i.e. the current jail sentence just gets ignored).  

R.  v. Docherty (1989) SCC (9-061)

F: While bound by a probation order to keep the peace and be of good behavior, the ( was convicted for being in care & control of motor vehicle while intoxicated. At trial, on charge of willfully failing to comply with probation order, the ( testified that he did not believe that he was breaking the law because the car could not be started. Trail judge acquitted. R appeal to Newfland C.A. was dismissed. 

I: Whether the accused can be convicted of an offence when he has an honest belief that he is not doing a criminal act?

H: Appeal dismissed; acquittal affirmed.

Ratio: An honest belief that one is not committing a crime negates the mens rea of offences which require the R to prove intent to commit the offence. ie an intent crime requires some intention to break the law and therefore requires knowledge of the law.
Reasoning: Wilson J. The Court held that the offence of willfully refusing or failing to comply with a probation order carries a high level of mens rea - connotation of word “willfully”. On the facts of this case, the R would be required to prove that the ( intended to commit a criminal offence when he sat behind the wheel of the car while impaired. An honest belief that he was not committing an offence negates the requisite mens rea. S.19 of the CCC is not applicable in this case. Would be illogical to convict if that person did not realize he was violating his probation order - people will not be deterred if they are unaware that they are engaged in wrongful acts - the whole purpose of this offence is to deter people from violating their probation orders. If the ( did not willfully break the law, he could not have committed the offence.

R.  v. Cancoil (1986) (9-063)

Case from chapter 4 in which fingers lost because protective guard removed.

The defence of officially induced error exists where the accused, having adverted to the possibility of illegality, is led to believe, by the erroneous advice of an official, that he is not acting illegally.

Officially induced error may overlap with due diligence, but it is a separate defence.
If the officially induced error defence is acceptable, it has the effect of making a mistake of law acceptable.

R. v. Molis (1981) SCC (9-057) – not part of readings for this year
F: The ( and co-( (Middleton) were convicted of trafficking in MDMA, contrary to s.42(1) of Food & Drugs Act. MDMA was made illegal after the (’s were already legally manufacturing it. The (’s argued that there was difference between ignorance of law and mistake in interpretation of law; said that s.19 of CCC, while a bar to defense of mistake of law, would not prevent defense based on ignorance of law if the ( has exercised due diligence in ascertainment of law’s existence. Trial judge held that those who engage in activities which require special knowledge are under an obligation to acquire that knowledge - ruled that due diligence evidence was inadmissible. Ont. CA held that the (’s did not meet standard of diligence set out in s.613(1)(b)(iii) of CCC.
I: Whether ignorance of the law is a legitimate defense if the ( used due diligence to determine if the law existed?
H: Appeal dismissed; convictions upheld.
Ratio: The defense of due diligence is not available as a defense to ignorance of the existence of an offence; due diligence is only applicable to the elements of the offence.
Reasoning: Lamer J, Defense of due diligence is available to the (’s in relation to fulfillment of a duty imposed by law, not in relation to the ascertainment of the existence of a prohibition or its interpretation. Defense of due diligence must be raised as to the elements of the offence, not the existence of the offence. Court did not allow distinction attempted by ( between mistake and ignorance of law - both are excluded as legitimate defense by s.19. Through Statutory Instruments Act, Parliament has made a distinction for offences created by regulations which are less “discoverable” or “available” (eg. not published in Canada Gazette) - no help to (’s as their conviction arose from activities after publication of regulation.
CHAPTER TEN: Parties to a Crime

1.) Aiding and Abetting
“PRINCIPAL”

Black’s: “One who is present at and participates in the crime charged or who procures an innocent agent to commit the crime. A chief actor or perpetrator, or an aider or abettor actually or constructively present at the commission of the crime, as distinguished from an ‘accessory’.”

“PARTY”

-person who is involved in some way but is not the actual perpetrator

S.21(1) - There is little distinction between the party or the principal

· Aiding – Give aid
· Abetting  - Encourage or assist
· Dunlop - being at a rape and merely failing to prevent it is not a/a

· But - Prior Knowledge, Preventing Escape or preventing another from assisting may rise to the level of a/a

· There must be an intent to assist the principal, though the a/a need not know all the details of the crime

S.21(2) - A common intent for one crime leads to common intent for crimes that flow from it, though there is some need for foreseeability - Simpson

· MR Requirement - 
1) Common Purpose
2) Subjective knowledge or objective foresight of the consequences


"Knew or ought to have known" - with some exceptions

· In Logan it was held that objective foresight does not work in "special stigma" crimes

S.23 - Accessory After the Fact


AR - requires actual help to principal


MR- 1)Subjective Knowledge that person has been a party to an offense


        2)Assisting for the purpose of escape

· Kulbacki - A passenger's failure to protest the illegal driving of a minor was taken as a/a, though the ( did own the car.
Thatcher v. The Queen (1987) SCC (10-001)

F: The ( was charged with the 1st degree murder of his ex-wife. R had two alternative theories: that ( himself had killed victim, or that he had hired someone else to do killing. The ( presented evidence of an alibi for the time of the killing. The trial judge told the jury that it could convict ( either on the basis of committing the killing himself or on the basis that he aided and abetted someone else to do the killing. The ( was convicted at trial, and appeal to Sask. C.A. was dismissed. The ( appealed to SCC on question of whether the trial judge should have told the jury that it had to unanimous re: the basis of (’s involvement in the crime; ie. that it was not sufficient that some members of the jury would hold to one theory and other members hold to the other.
I: Whether the trial judge should have instructed the jury that it had to be unanimous as to the basis if (’s involvement in the crime?
H: Appeal dismissed; trial conviction upheld.

Ratio: S.21 CCC precludes a requirement of jury unanimity as to the particular nature of the (’s participation in the offence, whether he personally committed the offence or aided or abetted someone else to commit the offence.
· Reasoning: Dickson CJC (Beetz, Estey, Wilson & LeDain JJ. concurring). Referring to s.21 CCC, the Court ruled that this provision is designed to make the difference between aiding & abetting and personally committing an offence legally relevant. It provides that either mode of committing an offence is equally culpable, and that whether a person personally commits or only aids &abets, he is guilty of that offence (in contrast with the CCC provisions relating to accessories after the fact and conspirators). The policy for not requiring unanimity is to ensure is to prevent a co-accused from escaping conviction by imbuing jury with doubt as to which of the co-(’s physically performed the criminal act, even though they did not have a doubt that any co-( either committed the crime or else aided & abetted. 

· It was already established (R. v. Harder) that it was unnecessary for the R to specify in an indictment that a ( was being charged as a party rather than as a principal. Parliament intended that s.21 abolish the old common-law rule which says principals and accessories are to be treated differently. 

· S.21 alleviates the necessity for R to choose between two different forms of participation in a crime - both forms are not only equally culpable, but are treated as one single mode of incurring criminal liability. Otherwise, Thatcher might be acquitted on each count notwithstanding that each and every juror was certain beyond a reasonable doubt that he killed his wife or aided & abetted her killing. 

· The ( argued that each ingredient of the offence must be proven to jury before he can be found guilty; however, here the ( was charged that he “did unlawfully cause the death of JoAnn Kay Wilson and did thereby commit first degree murder” - the indictment was carefully worded, and there is no injustice in his conviction irrespective of whether the jurors shared the same view as to the most likely manner in which he committed crime. 

· While the ( argued that the two theories were factually inconsistent, this was only true of identification and alibi evidence - the overwhelming  mass of evidence was consistent with either  theory (esp. tracing murder weapon to (, and his statements re: intention before and after crime). 

· The submissions of the appellant ignored the very reason that Parliament abolished the old common law distinctions between principles and aiders & abettors, which permitted guilty persons to go free.

· Minority: Lamer J. Argued that there may be cases where R puts forward two factually inconsistent theories and where the evidence supporting one theory exculpates the ( under the theory. In such cases, the trial judge should instruct the jury that they must be unanimous as the theory they adopt. LaForest J. also indicated that there may be cases where the trial judge will need to caution the jury about the use of inconsistent evidence.
Regina v. F.W. Woolworth Co. Ltd. (1974) Ont. C.A. (10-011)

F: Healey and his employee (McPhee) were granted permission by the ( to sell pens in their store, and the ( provided space and facilities for their use. The salesmen were found to be making misleading misrepresentations to the public concerning the price at which the pens were ordinarily sold, a violation of s.33 of the Combines Investigation Act. The ( was convicted at trial of aiding and abetting.
I: Whether an alleged aider may be convicted of aiding & abetting where he does not have actual knowledge of the illegal conduct or the intention to commit it?
H: Appeal by ( allowed; trial verdict set aside, acquittal entered.
Ratio: In order to be convicted of aiding and abetting, the ( must be aware that he is actually aiding a criminal act, even with respect to strict liability offences.
Reasoning: Kelly JA. Even with respect to offences of strict liability the alleged aider must know that he is aiding (although it is not necessary to prove that he is aware that conduct he is aiding is an offence, it is necessary  that the ( be proven to have known the circumstances necessary to constitute the offence he is accused of aiding). The Court held that the arrangement between Woolworth and the actual offender  was for the purpose of merchandising in the normal conduct of which there would be no infraction of s.33; the infraction committed through the statements of Healey & McPhee were outside the purpose of the agreement. There was no evidence that Woolworth’s purpose in providing space and facilities was for purpose of aiding and abetting; Woolworth’s never had actual knowledge of illegal conduct or of the intention to commit it.
Dunlop & Sylvester v. The Queen (1979) SCC (10-017)

F: The (’s, motorcycle gang members, were charged with rape as a result of a gang rape of the complainant at a dump site. The complainant testified that the (’s were among those who raped her. The (’s testified that they arrived at the dump site to deliver beer for a party, noticed other gang members having sexual intercourse with a woman, and that they left shortly thereafter without themselves raping the complainant. The trial judge charged the jury that the (’s could be found guilty if they had raped the complainant or if they were parties to the offence. In response to a question raised by the jury, the trial judge stated that if the (’s knew that the rape was being committed and intentionally omitted to do something, for the purpose of aiding in the commission of the offence, which, if done, would have hindered or prevented the offence, they were parties to the offence. The (’s were convicted and appealed unsuccessfully to the Man. C.A. The (’s further appealed to SCC.
I: Whether the mere presence of the (’s at the scene of the crime qualified them to be charged as aiders and abettors under s.21(1) CCC.
H: Appeals by (’s were allowed; acquittals were entered because the ( had been twice charged on this offence i.e. did not want to go to trial for a third time.
Ratio: Even where the ( is present at the scene of the criminal act and does nothing to prevent it, he will not be regarded as an aider and abettor without evidence that he had prior knowledge of the crime or attended for the purpose of encouraging the principal. Passive acquiescence is insufficient.
Reasoning: Dickson J. (Laskin CJC, Spence & Estey JJ.) The Court held that mere presence at the scene of a crime is not sufficient to ground culpability as an aider and abettor. Something more is needed: encouragement of the principal offender; an act which facilitates the commission of the offence (such as keeping watch or enticing the victim away), or an act which tends to prevent or hinder interference with accomplishment of the criminal act (such as preventing the intended victim from escaping or being ready to assist the prime culprit. Presence at the commission of an offence can be evidence of aiding and abetting if accompanied by other factors, such as prior knowledge of the principal offender’s intention to commit the offence or attendance for the purpose of encouragement. In this case, however, there was no evidence upon which a jury could conclude beyond a reasonable doubt that the ( had assumed a role which would qualify them as aiders and abettors under s. 21(1) CCC.

Dissent: Martland J. Felt that the trial judge did  properly instruct the jury re: aiding & abetting. He felt that the totality of the evidence was of a nature which would permit the jury to draw an inference that the ( were more than merely present at the crime and had done nothing about it; the jury could have concluded beyond a reasonable doubt that the (’s fell within the aider and abettor definition of the CCC.  

Basically Martland and the two judges who supported him, said there was evidence which could lead to a conclusion that the A’s aided and abetted, and therefore the question was correctly left to the jury.

CHAPTER 11: Incomplete Crimes (Attempts)

S.24 - Prohibits Attempts - Any act that goes one step beyond mere preparation is the AR for an attempt crime. - Deutsch

S.24(1) - A person may be guilty even though it was actually impossible under the circumstances to commit the offense

S.463 - Sets out the punishment for attempt crimes- which are usually a max. of 1/2 sentence of the completed crime.

· MR is very important, since there isn't much else - In Sorrell & Bondett AR was sufficient, but there was a lack of MR (question of Fact)

· Intent must be for the specific completed offense, especially for the High-Stigma crimes like MURDER (S.7 CCRF very strictly applied) 

· In Ancio (pre-CCRF) the required MR for attempted murder was held to be the intent to kill, SEE P 11-001, because this can for the Ancio case is a bit thin.
Regina v. Sorrell & Bondett (1978) O.C.A. (11-003)

F: The (’s, wearing balaclavas over their heads, knocked at the door of a takeout food store after closing time. An employee noticed that one of the (’s had a gun. The manager told the ( that the store was closed and returned to his work. The (’s then left the premises. Police arrested the (’s a short distance from the store; charged with attempted robbery. Two balaclavas were found on the street and one ( had a loaded revolver in his possession. In acquitting the ( the trial judge noted that the (, “they… had not yet crossed the line between preparation and attempt”. The R appealed to the Ont. CA
I: Where is the legal line between mere preparation and criminal attempt?
H: Appeal by R dismissed; trial acquittal affirmed.
Ratio: Where the (’s intention is proved, acts which on the face are equivocal may none the less be sufficiently proximate to constitute an attempt. 
Where there is no such extrinsic evidence as to the (’s intent i.e. intent can’t be proved w/o referring to the actus reus, then acts which on the face are equivocal will be insufficient to show the acts were done with intent to commit the crime charged - a question of fact!
Reasoning: By virtue of s.24(2) CCC the existence of an element of the crime, in this case “intent”, is a question of fact, but whether the steps taken are sufficient to satisfy the element i.e. that the steps are more than preparation, is a question of law. 
Had the trial judge been satisfied that the ( intended to rob the store then the question of fact would have been decided and it would be been left to a question of law i.e. had the acts of the ( gone beyond mere preparation were they sufficiently proximate to constitute an attempt. 
The reasons for judgement, however, were open to the interpretation that the trial judge was not satisfied that the actions of the ( established the requisite proof of intent. Without first making a finding as to the intent with which the acts were done, the trial judge could not logically or appropriately determine whether the acts of the ( went beyond mere preparation. In the absence of extrinsic evidence of intention to rob i.e. such as statements or admissions, then acts which on their face are equivocal, may be insufficient to establish the offence of attempt.
Note that the crown’s right of appel under s.605(1)(a) is such that only questions of law can be questioned, not questions of fact.  It is reasonable to conclude from the trial judgement that the trial judge found as fact that the A never had the intent, and therefore his judgement can’t be questioned.

Deutsch v. R. (1986) SCC (11-009)

F: The ( advertised in the newspaper for a secretary/sales assistant. He advised applicants that the job entailed having sexual intercourse with potential clients if necessary to conclude business contracts. The ( also told applicants that large sums of money could be earned on the job. Each applicant terminated the interview before being offered a job by the (. At trial on the charge of attempting to procure persons to have illicit sexual intercourse, the ( was acquitted. On R appeal from acquittal, the appeal was allowed and a new trial was ordered. The ( further appealed to SCC.
I: Whether the acts or statements of the appellant could, as a matter of law, constitute the actus reus of an attempt to procure a person to have illicit sexual intercourse with another person; ie. whether these acts were mere preparation or whether any of them were a step in the commission of the offence?
H: Appeal by ( dismissed; order for new trial affirmed.
Ratio: While relative proximity may give an act which might otherwise appear to be mere preparation the quality of an attempt, an act which on its face is an act of commission, does not lose its quality as the actus reus of attempt because further acts were required or because a significant period of time may have to elapse before completion of the offence.

Reasoning: Le Dain J. (Beetz, McIntyre & Wilson JJ. concurring) The Court held that the (’s acts and statements could constitute the actus reus of attempting to procure a person to have illicit sexual intercourse. There is no satisfactory general criterion formulated for distinguishing between preparation and attempt and the matter must be left to common sense when assessing the facts of a particular case. The distinction between preparation and attempt is essentially qualitative, involving the relationship between the nature and quality of the act in question and the nature of the complete offence. Consideration must be given to the relative proximity of the act to what would have been the completed offence in terms of time, location and acts under the control of the ( remaining to be accomplished. Where the ( had the requisite intent to induce the job applicants to obtain employment that would necessitate sexual intercourse with prospective clients, then the holding out of large financial rewards at the job interview could constitute the actus reus of an attempt to procure. There would be little else the ( would have to do to complete the offence other than to make a formal offer of employment. Neither the contingent nature of the sexual intercourse nor the potentially long time before such intercourse might occur would affect the nature of the holding out of financial reward as a step in the commission of the offence.
United States of America and Minister of Justice v. Dynar (1997) SCC (11-019)

F: The fugitive (, Dynar, agreed to launder money for an American police informant, believing that it was drug money, when in fact it was government money. The US sought his extradition to stand trial on attempting to launder drug money and conspiracy to launder money. The extradition judge ordered the extradition and the Minister of Justice ordered his surrender for prosecution in the US. The Ont. CA allowed the (’s appeal on the basis that his acts would not constitute an offence under Canadian law because to constitute money laundering in Canada, the money must be the actual proceeds of crime and the ( must have knowledge of the fact. R appealed to SCC.
I: Whether impossibility constitutes a valid defense to a charge of conspiracy or attempt?
H: Appeal by R allowed; extradition order to US upheld.
Ratio: Proof of the belief on the part of the ( that he was engaged in the commission of an actual criminal offence, along with some actions which amount to more than mere preparation, will be sufficient to constitute the mens rea of an attempt crime, even though the attempt was impossible.
Reasoning: Cory & Iacobucci JJ. (Lamer CJC, La Forest, L’Heureux-Dube & Gonthier JJ. concurring) The Court held that the (’s conduct would have amounted to a criminal attempt and criminal conspiracy under Canadian law. S.24(1) CCC defines an attempt, “whether or not it was possible under the circumstances to commit the offence”. The crime of attempt consists of an intent to commit the completed offence, together with some act more than merely preparatory taken in furtherance of the attempt. 

The ( argued that Parliament intended to only criminalize attempts which were factually impossible (eg. pickpocket who puts hand in victim’s pocket with intention to remove wallet, only to find pocket empty) rather than legally impossible (an attempt that must fail, because even if completed, no crime would have been committed, like taking an umbrella which you think belongs to someone else but is in fact yours). However, the Court held that the only relevant distinction for purposes of s.24(1) is between the factually impossible and imaginary crimes i.e. things which are not actually illegal. Intention has to do with how one sees the world and not necessarily with the reality of the world - the truth of the (’s belief is not part of the mens rea. Because attempt crimes is in its very nature an incomplete offence, the actus reus of the completed offence will always be deficient. Only attempts to commit “imaginary crimes” falls outside provisions of s.24(1). Here the ( attempted to commit crimes known to law and was thwarted only by chance. The ( also argued that he lacked the mens rea: ie. that he only intended to make some $$, and did not care if it was from the proceeds of crime or not - but, from point of criminal law, motive is irrelevant to mens rea; what truly matters is belief on part of (. Attempt crimes are designed to deter future attempts; next time there can be no guarantee that the (’s attempt will fail again.

Minority:  Major J. (McLachlin & Sopinka JJ. concurring) Argued that the facts of this case did not constitute an attempt. The underlying offence of money laundering could not have been completed because the money was not the proceeds of crime and therefore could be no attempt. However, since the facts did support a charge of conspiracy to commit money laundering, the minority concurred with the majority in allowing the US appeal and upholding of the extradition order.
CHAPTER 12 - Defences: 

R. v. Chaulk & Morrissette (1991) SCC (12-011)

F: Two (’s, aged 15 and 16, entered a home, plundered it for valuables and then stabbed and bludgeoned the sole occupant to death. Surrendered to police one week later and made full confessions. Charged with 1st degree murder; raised insanity defense at trial. Experts testified that (’s suffered from paranoid psychosis that made them believe that they had the power to rule the world and that the killing was a necessary means to that end. They were aware of laws of Canada but believed themselves to be above the ordinary law and that they had a right to kill their victim because he was “a loser”. Convicted of 1st degree murder and appeal to Man. CA was dismissed. Appeal to SCC.
I: Whether (a) the presumption of sanity in s.16 CCC violates the presumption of innocence in s.11(d) CCRF; (b) whether this violation passes a s.1 CCRF analysis; and, what is the correct interpretation of the word “wrong” in s.16 CCC (strictly “legally wrong” or “legally or morally wrong”)?
H: Appeal by (’s allowed; new trial ordered.
Ratio: The presumption of sanity does violate s.11(d) CCRF, but is justifiable under s.1 analysis. The defense of insanity is now available where ( is incapable of knowing that an act was legally and/or morally wrong.
Reasoning: Lamer CJC (Dickson CJC, La Forest, Cory JJ) Court held that s.16(4)CCC, which states that everyone is presumed sane “until the contrary is proved”, places a persuasive burden on a ( who seeks to rely on defense of insanity. The provision was held to violate the presumption of innocence in s.11(d) CCRF. It is not necessarily true that the insanity plea is raised only after the mens rea has been proved by R. 
Sanity is essential for guilt.

s.16(4) allows a factor which is essential for guilt to be presumed rather than proven by R beyond a reasonable doubt. It also requires a ( to disprove sanity on a balance of probabilities, and therefore violates presumption of innocence because it permits a conviction in spite of a reasonable doubt in mind of trier of fact as to guilt.

· The word appreciate in s.16(1) refers to the A being able to appreciate the physical consequences of his act, not the legal consequences (12-015) ( denial of MR relating to AR circumstances or consequences.

· “incapable of appreciating the nature and quality of the act or omission” = 1st branch – negatives MR or denies voluntary aspect of AR

· “[incapable] of knowing it was wrong = 2nd branch – after AR and MR have been proved, if proved that the accused was incapable of distinguishing between right and wrong, and that this was a result of a mental condition, then will be excused despite having AR and MR. (excuse defence)

· Both branches based on denial of capacity to form criminal intent.
Section 1 Analysis: 

OBJECTIVE:

 S.16(1) was enacted by Parliament so that no person shall be convicted of CCC offence if they are insane (avoid punishing and stigmatizing the “sick” as opposed to the “bad”). S.16(4) enacted so that ( who alleges insanity must prove insanity on balance of probabilities. This presumption (that an essential element of the crime exists i.e. sanity) violates the basic principle in Oakes that the state bears the burden of proving guilt beyond a reasonable doubt. Reversal of burden of proof (ie. that ( must prove his insanity on BOP) means that ( could be found guilty despite a reasonable doubt in mind of trier of fact about (’s insanity, and this violates the presumption of innocence. 
But, Parliament’s specific intent in enacting 16(4) CCC was to avoid placing an impossibly onerous burden of disproving insanity on R - purely evidentiary section whose objective is to relieve the prosecution of proving a (’s sanity in order to secure a conviction. In order for crown to prove sanity, would need co-operation of the accused which would be impossible to get, and also would have to prove sanity, not at time of trial, but at time of crime ( “IMPOSSIBLE”

The objective of not wanting to place an impossible burden on the crown was found to be sufficiently important to warrant  limiting constitutionally protected rights (passes 1st part of Oakes test).

PROPORTIONALITY:

a)  Rational Connection: Placing a burden upon the ( who raises s.16 CCC to prove his insanity on a balance of probabilities furthers the objective of not placing a virtually impossible burden on R - the presumption of sanity and the reverse onus are rationally connected to the important objective.
[note that unlike Oakes and Whyte, there is no proven basic fact, just a presumed fact…nothing has to be proved by the crown for the presumption to come into effect]
b)  As Little As Possible: Court cited recent judgments which rule that Parliament is not required to adopt the absolutely least intrusive means of attaining objective; s.16(4) CCC impairs s.11(d) CCRF rights as little as possible because any less intrusive means would not achieve the important objective; lowering the burden on the ( to a merely evidentiary burden (i.e. requiring only raising of a reasonable doubt) would defeat the purpose underlying the presumption of sanity. Therefore, s.16(4) violates 11(d) as little as possible in achieving objective.
c)  Proportionality Between Effects and Objective: S.16(4) CCC represents three important goals – (1)avoiding an impossible burden on R, (2)convicting the guilty, and (3) acquitting those who lack capacity for criminal intent. 
While effect of provision on 11(d) is clearly detrimental, the need to avoid  an unworkable burden on R and the fact that it limits CCRF rights as little as possible, means that there is proportionality between the effects of the means and the ends.
Therefore, s.16(4) CCC is a reasonable limit on the presumption which can be upheld under s.1 CCRF.

Meaning of the word “wrong”

The inquiry cannot terminate with the discovery that ( that the ( knew that the act was contrary to formal law. Court reversed previous ruling in Schwartz. (1977) SCC [ see 12-023 for how an overruling of a previous SCC decision must be justified], where “wrong” was held to mean “legally wrong” and that if an accused knew it was legally wrong then the defense would not be available. The definition in Schwartz  was held to have the effect of expanding the scope of criminal responsibility unacceptably to include persons who, due to insanity, were incapable of knowing that an act was wrong according to normal and reasonable standards even though they were aware that the act was formally a crime.  Under Schwartz a ( who knows that murder is wrong, but kills due to honest belief in a divine order, would not be excused. 
Here the court overruled Schwartz and said that wrong must be given a broader meaning, knowing it is legally wrong is not all that is required, accused must, in addition to having a legal understanding that the act is wrong, the ( must understand that it is wrong in a contextual sense i.e. the A must have gone through a moral reasoning process and have known that was legally and morally wrong, but have proceeded regardless.  In the case where A knew it was illegal, but honestly thought it was justified in this case (to save the world), then the defense should apply. 
Dismissed floodgates argument: 
(2) the incapacity to make moral judgements must be causally linked to disease of mind, 
(3) “morally wrong” is judged by awareness of ( that society regards the act as wrong - “ordinary moral standards of reasonable members of society”, cannot use his own morals to justify crime if he knows that society would not approve.
Dissent:

Wilson J. Argued that violation of s.11(d) could not be saved by s.1 CCRF; R failed to establish that there would be problem with increased insanity claims if burden on ( was merely evidentiary, esp. in light of evidence from US where there was no evidence of false defenses. Also, the persuasive burden on ( was not the least restrictive means to accomplish the objective i.e. evidentiary burden could be used.
McLachlin J. (L’Heureux-Dube and Gonthier JJ. concurring) held that burden on ( did not violate s.11(d) CCRF; presumption of sanity is consistent with presumption of innocence and does not relieve R from proving guilt beyond a reasonable doubt - defense goes to capacity not to the elements of the offence.

McLachlin J. (L’Heureux-Dube and Sopinka JJ. concurring) dissented on meaning of “wrong”; if the ( knew that he ought not to do the act, then it is appropriate to hold them criminally responsible. 

R. v. Swain (1991) SCC (12-029)

F: The ( was charged with assault and aggravated assault following an attack upon his wife and children. The wife testified at trial that ( talked about spirits and swung at air during the episode. The ( was arrested and treated at a mental health center. The condition of the ( improved dramatically and he was released pending trial. At trial, ( objected attempt by R to adduce evidence as to his insanity at time of incident; the trial judge allowed the evidence, and ( was found not guilty by reason of insanity; verdict meant that ( was ordered to be kept in strict custody. One year after trial the ( was discharged absolutely and appealed insanity finding to Ont. CA. His appeal was dismissed, and further appeal was made to SCC.
I: Whether it violates the Charter for R to raise evidence of insanity over and above the wishes of the (, and if so is this justified by s.1.

Whether the statutory power to detain a person found not guilty by reason of insanity violates s.7 and 9 of the charter, is this justified by s.1

H: Judicial stay of proceedings ordered, as it would be unfair due to the previous trial and detention of (., and it would be inappropriate to enter an acquittal.
Ratio: The existing common law rule which allows R to raise evidence of insanity over and above the wishes of ( does violate a principle of fundamental justice, and fails the “as little as possible” provision of the proportionality branch of the Oakes test. Post-Swain, the R may only adduce evidence of insanity after the ( has otherwise been found guilty of the offence, or where the (’s own evidence casts doubt upon his capacity to form the necessary criminal intent.
Reasoning:  Lamer CJC (Wilson, Gonthier, La Forest JJ. concurring; L’Heureux-Dube J. dissenting).

Charter Rights Issue:
The principles of fundamental justice contemplate an accusatorial and adversarial system of criminal justice which is founded on respect for the autonomy and dignity of the person. The Court held that it is a principle of fundamental justice that a ( have the right to control his own defense; Swain argued that ability of R to raise evidence of insanity over and above the wishes of ( interfered with the right to control own defense. The R argued that the right of ( to control own defense is safeguarded by exercise of judicial discretion over introduction of insanity evidence; yet the SCC was unable to see how judicial discretion to refuse to allow R to raise insanity unless there is “convincing evidence” that the ( committed the alleged act will prevent influencing the jury. 
(A) However, merely by the fact that the R is able to raise a defense which ( does not wish to raise and trigger a special verdict which the ( does not wish to trigger, means that ( has lost a degree of control. 
(B) Also, the ability of R to raise insanity permits the prosecution to place a ( in a position where inconsistent defenses must be advanced, thereby undermining the (’s credibility, due to the stigma attached to mental illness. 
(C) However, if the ( raises evidence which puts his mental capacity for criminal intent in question, the R will be able to raise its own evidence of insanity - does not raise the problem of R being able to place ( in a position where inconsistent defenses must be advanced - right to control own defense is not an absolute  right - ie. if a ( chooses to conduct his defense in such a way that his mental capacity for criminal intent is placed in doubt, the R will be entitled to “complete the picture”. 
Therefore, existing common law rule which allows R to raise evidence of insanity over and above the wishes of ( (i.e. in this case ∆ would not have led any insanity evidence and therefore R will not be able to use that as giving permission to lead their own defence ) does violate a principle of fundamental justice.

Section 1 Analysis:

RULE: Crown is able to raise evidence of insanity over and above the A’s wishes.
OBJECTIVE: The goals of 
(i) preventing the conviction of those who lack the capacity to form criminal intent due to mental disorder (aim to prevent unfair treatment and maintain integrity of law )

(ii) protection of the public from presently dangerous persons requiring hospitalization
are of sufficient to warrant overriding CCRF right.

PROPORTIONALITY:

a)  rational connection - allowing R to adduce evidence of insanity is a logical means for achieving both of the objectives.

b)  “as little as possible” - Court held that consideration of judicial deference had no place respecting common law violations, and therefore only the “least intrusive” alternative would do. The court held that it is possible to fashion a new common law rule which attains the original objectives but does not violate s.7 CCRF - therefore the current common law rule does not meet this part of the Oakes test. To prevent the harm sought to be avoided by the first objective, the R could drop the charges if they though A was insane, but this would not satisfy the second objective, but there are various mental health acts under which the crown could deal with people it thought were insane.  But can’t have outcome of criminal law matter influenced by provincial legislation, therefore think of a new rule. 

Suggested that R should be able to independently raise issue of insanity only after trier of fact had concluded that ( was guilty of offence, but prior to conviction being entered. The new rule would give the ( the option of waiting until the R has discharged its burden of proof to raise the issue of insanity, without removing the existing right of ( to raise evidence of his mental condition during course of trial. The R could raise evidence of insanity only after trier of fact had concluded that ( was otherwise guilty - therefore, no interference with defense, as R may only adduce insanity after defense is concluded - or, if the (’s own evidence put their capacity at issue. This rule would not raise the problem of R being able to place ( in a position where inconsistent defenses must be advanced.  This new rule achieves the dual objectives.
Automatic Detention Issue:
The court also held that the automatic, indeterminate hospitalization of people found not guilty by reason of insanity, without a hearing as to their present dangerousness, was a violation of ss.7&9 of CCRF and not justified under s.1 - failed on minimal impairment of rights, due to the delay between a finding of insanity  and review of (’s need to remain in strict custody. Following Swain, Parliament passed new mental disorder provisions in CCC, which provide a hearing prior to disposition regarding (’s dangerousness and need for hospitalization; the new provisions provide for absolute or conditional discharges where detention is unnecessary.

Comments: Swain  led to end of Lt. Governor’s warrant system, which was replaced by a statutory review board. Under S.672.5 the judge has the authority to hold a disposition hearing and order an absolute discharge, a conditional discharge or indeterminate detention.
· Note that, in litigation in which the charter is applicable, the charter does apply to common law rules, and in so far as these common law rules conflict with the charter, they are of no force or effect. (12-034)

· If an accused is deemed fit to stand trial, then it is assumed they have the ability to conduct their own defence, and allowing crown to adduce evidence for insanity defence violates principles of fundamental justice. (12-035)

· Insanity defence =  exemption to cirm liab which is based on an incapacity for criminal intent.

· Lamer says is clearly a violation of right of A to control his own defence, if the R allowed to present insanity defence, but appellant said that even mentioning insanity violates the right of the A because it undermines credibility and therefore other defenses are prejudiced and jury may be influenced

· The right to control own defence is qualified: “If an accused chooses to conduct his or her own defence in such a way that the A’s mental capacity for criminal intent is put into question , then the crown will be entitled to “complete the picture” by raising its own evidence of insanity and the trial judge will be entitled to charge the jury” with the insanity defence.

· This case (swain) and chaulk both stand for the proposition that in the second step of the second stage of the Oakes test, the “little as possible” stage, the absolutely least intrusive means need not be chosen, but the means chosen must come within a range of means which impair charter rights as little as is reasonably possible.

· 12-044 if the evidence of insanity is not sufficient to create a full insanity defense, A can still lead it to try and negate regular MR.

R. v. Cooper (1980) SCC (12-047)

Facts: D, a mental patient, was charged with murder of woman who was also patient at same psychiatric hospital – the two got drunk and during an unsuccessful attempt at sex, the D strangled the woman – at trial, D did not argue insanity, only lack of intent – judge charged jury on insanity anyways – D was convicted of non-capital murder

Issue: Was there evidence from which a properly charged jury could conclude on BOP that D had disease of mind? What are the correct definitions of “disease of mind” and “incapable of appreciating nature and quality of act”?

Held: Yes, there was evidence, but judge erred on several grounds – new trial ordered

Reasons:

· disease of mind: legal term – up to judge to determine what mental conditions are included and whether there is evidence

-doesn’t have to be narrow interpretation

-in legal sense, disease of mind embraces any illness, disorder, abnormal condition which impairs human mind and functioning 

-once there is evidence to indicate that D suffers from disease of mind, it is up to jury to decide if D had disease at time of incident

-medical witnesses are not entitled to say whether or not there was disease of mind, as this is question of law to be decided by the jury.
*in this case, the real question was not whether D suffered from disease of mind but whether he appreciated nature and quality of acts at the time they were done

· appreciate: emotional and intellectual awareness are criteria

-involves estimation and understanding of consequences

-D could have known he was choking victim but not that it would lead to her death i.e. can know w/o appreciating, and statute says that if disease means you can’t appreciate, then you are not guilty.
*test: was D, by reason of disease of mind, deprived of the mental capacity to forsee and measure the consequences of the act at the time of the act? (measure and forsee consequences)

· requirement is an ability to perceive consequences, impact and results of the physical act

choking > death; was the accused aware choking could lead to death?
Disease of the mind = a legal term (not medical); 

-whether the condition is a disease of the mind is a question of law for the judge; 

-whether the accused actually had the condition at the time of the act is a question of fact for the jury

“disease of the mind embraces any illness, disorder or abnormal condition which impairs the human mind and its functioning, excluding however self-induced states caused by alcohol or drugs, as well as transitory mental states such as hysteria or concussion. . . .  the disease must be of such intensity as to render the accused incapable of appreciating the nature and quality of the violent act or knowing it was wrong”

> incapable of appreciating the factors involved in the act, 
> incapable of forseeing the consequences of the act (ie knowing choking would lead to death)
The legally relevant time is the time when the act was commited

The requirement that the accused be able to perceive the consequences of a physical act is a restatement, specific to the defense of insanity, of the principle of MR

R. v. Abbey (1982) SCC (12-055)
Facts: D was charged with importing cocaine and possession for purpose of trafficking – was found not guilty on account of insanity – Crown appealed, CA dismissed appeal.
Issue: Did the trial judge err in holding that person who doesn’t appreciate personal penal consequences of act is insane? Did he err in how he directed himself regarding heresay?

Held: Yes, yes

Reasons:

· trial judge confused “not being able to appreciate the physical consequences, impact and results of act” with “not being able to appreciate the penal consequences of an act”
· requirement of perception of consequences is simply a restatement, specific to defence of insanity, of the principle of mens rea i.e. intention as to the consequences of an act is a requisite element in the commission of an offence

· nature and quality of act refer to the physical character of act

· not understanding the penal consequences of act does not go to the mens rea of the offence, therefore the fact that the A was deluded wrt penal consequences is not relevant to the MR, and is therefore not a defence.

· He admitted he was going to traffic, and both doctors said he knew what he was doing
· heresay: trial judge took heresay evidence of Dr. to be factual, SCC acknowledged that this was incorrect procedure.
· opinion evidence: expert opinion, especially in the case of psychiatrists, will be based on facts which are presented to them. 2nd hand facts (e.g. mother tells story of crazy son) can be used as basis for opinion, but the opinion can only be as reliable as the facts on which it is founded – may testify as to what gave rise to the opinion (like what D told him).  TOF can choose to reject the entire opinion.
-this is not heresay – Dr. is merely giving the evidence to establish reason for opinion but testimony is not evidence of factual basis

· trial judge erred in law in treating as factual the heresay evidence upon which the opinions of Dr. were based, the evidence on which the expert opinion is based must be clearly stated.
SCC held that an inability to understand the penal consequences of an act does not render an accused incapable of understanding the physical consequences of the act.  He understood the physical consequences of the AR, which is enough in this case.

The first arm of the test, a ‘delusion that renders the accused incapable of appreciating the nature or consequences of his act’ negates the MR for an element of the AR; a delusion rendering the accused incapable of understanding the penal consequences (as here) is immaterial [so long as they were able to understand the act was legally/morally wrong-2nd arm of the test] 

Psychiatrists found the accused to be suffering from disease of the mind, therefore the issue before the court was whether this had prevented him from understanding that his act was wrong.  The court held that for the first arm of s.16(2), (appreciation that the act was wrong) a delusion as to appreciation negatives the mens rea
However, a delusion that renders the accused incapable of appreciating that the penal consequences attaching to the commission of a crime apply to him does not go to the mens rea of the offence, does not render him incapable of appreciating the nature and quality of his act and therefore does not bring in the first arm of s.16(2).  Dickson upholds the narrow definition of “appreciates”.

Regina v. Rabey (1977) O.C.A. (12-063)

F: The ( university student, who was emotionally attached to the complainant, discovered a letter written by the complainant. The letter stated her sexual interest in another person, indicating that the ( “bugged” her and implied that the ( was “nothing”. Later, encountering the complainant, the ( struck her with a rock and attempted to choke her. At trial, on a charge of causing bodily harm with an intent to wound, the ( testified that he was carrying a rock specimen that he intended to study (was a geology student), had encountered the complainant by chance, asked her what she thought of him and was told that she felt he was a friend. The ( stated that he did not remember striking the complainant with the rock nor attempting to choke her. There was evidence that the ( was pale, sweating. glassy-eyed and had a frightened expression immediately after the incident. To support a defense of non-insane automatism, a psychiatrist testified that at the time of the offence the ( was in a dissociative state triggered by his conversation with the complainant and caused by the psychological blow of discovering her true feelings towards him. The ( was acquitted at trial. The R appealed.
I: Whether the dissociative state of automatism described by the ( was a “disease of the mind”, calling for a verdict of not guilty by reason of insanity, rather than an absolute acquittal?
H: Appeal by R allowed 3-0; new trial ordered.
Ratio: Transient disturbances of consciousness due to certain specific external factors, such as the ordinary stresses and disappointments of life, do not fall within the concept of “non-insane automatism”. They are classified as “disease of the mind”.  
Reasoning: Martin JA. “Disease of the mind” is a legal, rather than a medical term, with both a medical and legal or policy competent - the legal component relates to scope of exemption from criminal liability and protection of the public, while the medical component consists of expert opinion as to how the condition is viewed medically. Since the medical component reflects the state of medical knowledge at a given time, the concept of “disease of mind” is capable of evolution.
It is for the judge to determine what mental conditions are included within the ambit of the term; expert medical testimony is highly relevant, but if the question were to be resolved by these opinions then the scope of insanity defense under S.16 CCC would vary according to choice of experts called to testify. Ruled that “transient disturbances of consciousness due to certain specific external factors do not fall within the concept of disease of the mind”. The Court held that the ordinary stresses and disappointments of life  do not constitute an external cause explaining the malfunctioning of the mind - the emotional stress of ( cannot be considered an external factor causing automatism, as the dissociative state had its source in his psychological or emotional makeup. 
This overruled the TJ who said that the cause of the dissociative state was external.

Therefore, the dissociative state of the ( constituted a “disease of the mind”, and a new trial would be justified. 
With regards the first charge at trial, the Ont. CA agreed with the trial judge that the R did not establish that the ( had possession of the rock for the purpose of committing the offence of wounding.
Note that 12-079, “the evidence of the accused standing alone, that he had no memory of the event is not sufficient to create a foundation for the defence of non-insane automatism”

I am confused about the comments on 12-079 compared with those at top 12-080, if the jury is not convinced on BOP that defence of insanity is applicable, can the state of mind still be argued by the defence to raise a reasonable doubt.

Rabey v. The Queen (1980) SCC (…NOT IN CASEBOOK…)

F: See Ont. CA case, above.
I: Whether the defense of non-insane automatism can be supported by the precipitating factors described by the ( in this case?
H: Appeal by ( dismissed 4-3; new trial ordered.
Ratio: Affirmation of ratio decidendi in Ont. CA case above: emotional basis for claims of non-insane automatism must go beyond the “normal” stress and disappointments of life; ie. they must be of a greater intensity to sustain the defense.
Reasoning: Ritchie J. (Martland, Pigeon, Beetz JJ. concurring). The majority held that the Ont. CA had properly found that the accused was not entitled to an acquittal on the basis of non-insane automatism. Following  Bratty v. A-G Northern Ireland, the question of whether or not such a state amounts to a disease of the mind is a question of law, but the question of whether or not the facts disclose the existence of such a disease is a question of fact.

Dissent: Dickson J. (Estey & McIntyre JJ. concurring). The dissent held that there was no evidence to support the Ont. CA’s finding that the (’s dissociative state was attributable to his own psychological or emotional makeup; the D had failed to demonstrate the existence of a mental disease at the time of the offence. Although there must be a shock to precipitate the state of automatism, an emotional blow can be regarded as an external cause of automatism in some cases. The Ont. CA ruling sets up an objective standard for psychological causes of automatism but leaves intact a subjective standard for other causes, such as physical blows or drugs. The fact that other people would not have reacted in the same way as the ( does not change the fact that the external blow caused the loss of consciousness. In principle, the defense of automatism should be available whenever there is evidence of unconsciousness throughout the commission of a crime that cannot be attributed to fault or negligence. Such evidence should be supported by expert medical opinion that the ( did not feign memory loss and that there is no underlying pathological condition which points to a disease requiring detention or treatment.
R v. Parks (1992) SCC (12-081)

F: While sleepwalking, the ( drove to home of his wife’s parents and there he stabbed and beat them both. The (’s mother-in-law died from her wounds. Expert evidence at trial revealed that somnambulism is a condition that severely limits or obliterates the sleepwalker’s ability to control even complex behavior voluntarily. The trial judge directed the jury that the ( was entitled to an acquittal on the basis of non-insane automatism if he was in a state of somnambulism at the time of the killing. The ( was acquitted of the murder of his mother-in-law and, subsequently, was acquitted of the attempted murder of his father-in-law. The R appealed to the Ont. CA, but  the appeal was dismissed. R further appealed to SCC.
I: Whether the condition of somnambulism should be classified as non-insane automatism, resulting in an absolute acquittal, rather than being classified as a “disease of the mind”, giving rise to the verdict of “not guilty by reason of insanity”?
H: Ont. CA acquittal upheld; appeal by R dismissed.
Ratio: Sleepwalking is not a “disease of the mind” in the legal sense, and thereby entitles the ( to an acquittal on the basis of non-insane automatism.
Reasoning: Lamer CJC. Following HL in Bratty v. A-G Northern Ireland, SCC previously ruled in dictum within Rabey that sleepwalking was not a “disease of the mind” in the legal sense. Based on expert evidence that somnambulism is not a neurological, psychiatric or other illness, but rather a sleep disorder, the Court found that the trial judge correctly left the defense of automatism to the jury. “Disease of the mind” is a legal concept that carries a substantial policy and there were no compelling policy factors to prevent a finding that the accused’s condition was one of non-insane automatism at the time of the killing.

Concurring Minority: (all of SCC except Lamer CJC) 
There were two distinct approaches to the policy component of the “disease of the mind” inquiry: the “continuing danger” theory and the “internal cause” theory. The former holds that any condition likely to present a recurring danger to the public should be treated as insanity. The latter suggests that a condition stemming from the psychological or emotional makeup of the (, rather than some external factor, should lead to a finding of insanity.
It appeared that the “internal cause” approach was ascendant in Canada and UK (see Rabey). 
Here, neither of the two leading policy approaches produces an obvious approach:
· the “internal cause” theory fails because certain factors pertaining to somnambulism may be characterized as internal or external sources of automatistic behavior. 
· the “continuing danger” approach fails because it would be unreasonable to hold that a serious disorder did not constitute a “disease of the mind” simply because it was unlikely to recur. Note that medical opinion is that sleepwalking violence is unlikely to occur, so if did use this basis, sleepwalking would not be a disease of the mind.

Therefore must consider other policy considerations:

Citing dissent by Dickson J. in Rabey, the minority here argues that the recognition of somnambulism as a form of non-insane automatism will not open the floodgates to false claims (defense extends back at least a century, yet few cases available; difficult to feign sleepwalking). 
Says no compelling policy factors which preclude a finding of non-insane automatism.

Here neither the evidence nor the policy considerations are enough, when argued by the R, to prove that somnambulism stems from a disease of the mind. 
Says some people will not like the A not being held accountable, those same people may not like defence of insane automatism, but justice precludes finding guilty if did not act voluntarily with requisite intent.

The minority also discounted the effectiveness of an order to keep the peace as essentially unworkable (complainant no longer exists to inform court of breaches by (, and his family would not lodge a complaint anyway; unreasonable to require ( to bear costs of a lifelong surety, so having a surety as a watchdog will not work).

R v. Stone (1999) SCC (12-093)

F
 Psychological blow situation.  Something’s really upsetting, creates psychological blow that induces a dissociative state, in which A commits criminal offence.

A driving w/wife, they’re fighting, she’s yelling at him; he says next thing he remembers is a whooshing sound, and waking up with wife stabbed 47 times beside him.  He hides body, goes to Mexico, and later comes back and turns himself in.  

Court finds there was an evidentiary basis to defence of automatism (i.e. an air of reality to it), so next question is what should go to jury (mental disorder (insane automatism) or non-insane automatism).

R
What produced dissociative state (DS) was the wife yelling at him, but this was held in Rabey to just be everyday stress, which means that the DS was induced by an internal cause, so A suffering from a disease of the mind (DOM), so judge only puts mental disorder to the jury, and does not put non-insane automatism.
Jury convicts for manslaughter.  So either rejected mental disorder defence, or found it wasn’t proved, or they had a reasonable doubt that he was provoked (provocation is a defence to murder which reduces it to manslaughter, where the A was so provoked that even a RP would lose self control).

Issue on appeal was whether the TJ should have put non-insane automatism to the jury (SCC says no and dismisses appeal)

Reasoning

SCC says that a single general test is needed for all the different types of automatism:

SCC adopts 2 part test from La Forest in Parks, and says that the judge has to 1) decide if there’s an evidentiary basis for the defence of automatism, and 2) determine if the condition alleged is a mental disorder automatism or non mental disorder automatism.  

Step 1: the law presumes that people act voluntarily, and the A must raise evidence to show otherwise.  i.e. A has the burden of an evidentiary presumption (raise a RD) to rebut the presumption of voluntariness. SCC trying to rationalize the various forms of automatism and that the A has to prove it on a BOP.  This is the burden in the mental disorder defence, which is also the burden in extreme intoxication.  So SCC develops test that is applicable to all these possibilities.  Clearly motivated by concern that people will fake a claim and that floodgates will open.  So make it harder to do with the new burden.  SCC says this does violate s.11(d) of Charter, but it’s a reasonable limit under s.1 as per Chaulk and Morrisette (Mosoff says this is wrong….you have to do s.1 analysis on a case-by-case basis).  SCC says that A having to prove automatism on BOP is reasonable, automatism is rare, easily feigned and all knowledge of it rests with the A, therefore can’t expect R to prove voluntariness BARD.
Says evidentiary requirements to raise a RD wrt voluntariness are: 

1) There has to be an assertion of involuntariness (almost means that the A has to testify, which is a problem; SCC doesn’t say A has to testify, but don’t know how else this could work). 

2) There has to be psychiatric evidence (though not enough on own); 

3) For psychiatric blow, need evidence of a trigger / shock; (in no mental disorder claimed, shock has to be VERY shocking; one that would lead to a RP to dissociate)

4) There has to be corroborating evidence (which could be documented medical history of DS’s…though this would lead you to think it was mental disorder…) or corroborating evidence of a bystander (i.e. that A was glassy-eyed, distant, etc.) Must be weary of evidence from witnesses because symptoms of automatism and rage are similar. 

5) The act of violence must be random; it shouldn’t be someone who the A has a motive to hurt; if that’s the case, then the claim is suspect; “if the person is both the trigger and the victim, the state of the claim will be suspect” (this requirement is problematic; usually it’s only those 2 people present, and almost always the victim is the trigger, so if that creates suspicion, it rules out a lot of cases.  If it is impossible to explain the motivation for the crime w/o reference to the automatism, this will strengthen the claim of the A, but if had good motive, then argument of automatism will look suspect.
All these have to be present in step 1 to decide question of law to send the defence to the jury.  It is required that the TJ believe that the evidence is such that a jury, properly instructed could find that the A acted involuntarily on a balance of probabilities.

If the TJ is not convinced, he will not charge the jury on voluntariness and the presumption of voluntariness will stand.  The A can still however argue an independent mental disorder defence under s.16.
Note that the fact that TJ charges on involuntariness suggests he thinks it is reasonable, but jury may not understand this implication.

Step 1 is called “an evidentiary burden”, but is technically a legal burden because it requires D to produce evidence to convince TOF on a BOP.

Step 2: what kind of automatism goes to the jury (i.e. sane or insane); i.e. is this just mental disorder / DOM?  This is important because determined if get NCRMD or absolute acquittal.

SCC says it’s only in rare cases that automatism is not a mental disorder.  Since TJ already implied that could be involuntary i.e. in step 1 ( starting point is really that automatism is a DOM, and then judge considers if there’s evidence that takes this fact situation out of the DOM channel.  
Reviews 2 theories for classification as a DOM, noted that in Parks the 2 main approaches were both found to be lacking, therefore develop new approach taking these two theories (which incorporate policy factors), and other policy, into account.

Internal cause theory:

Look at nature of trigger in case, and decide if a RP would have reacted in that way, if not, then must be internal to the A, and therefore a DOM.  Has to be a very severe shock if going to believe RP would have gone into automatism, therefore has to be severe shock if going to believe non-mental disorder automatism.  This approach will be most useful for psychological shock cases. Is an OBJECTIVE TEST of a similarly situated RP – contextual objective test.

Continuing Danger theory:
Says that any condition which is likely to present a recurring danger to the public should be treated as a disease of the mind, but a finding of no continuing danger does not preclude a finding of disease of the mind. 2 factors to assess danger = psychiatric history and likelihood of repeat trigger.
The two theories, internal cause and continuing danger should be considered as part of a single holistic approach. Note that the evidence of history in step 1 which would have led to belief in automatism will now count against A because more chance of recurring if have a history.  But even if no history, may be a risk of recurrence. 

Other policy
If not clear if cause was internal or external, and no clear indication of continuing danger, then can consider other policy concerns, not a closed category.

If find no DOM, then TOF only charged with non-mental disorder automatism, if believe on BOP that was involuntary, then acquittal.

If DOM, then only mental disorder automatism left to the jury, proceed like any other s.16 case, did A suffer from mental disorder at the time, if not must have been voluntary and therefore could be convicted if all other AR and all MR present.

Held:
Trial judge made mistakes because he did not have all these rules to follow, but there was no miscarriage of justice and the result would not have been different because his conclusion of possible automatism was in favor of A and his charge of mental disorder automatism was coincidentally correct.

Dissent
Said that burden of BOP was too much for the A, should only be required to raise an evidentiary burden.
The effect of this case is to significantly limit an already small # of cases that raise concept of automatism.

Rules governing automatism:

1) Automatism refers to impaired consciousness that denies A voluntary control over his actions.

2) Automatism is normally though of as a denial / negation of actus reas

3) There are 2 forms of Automatism: 1) mental disorder automatism and 2) sane automatism (non-mental disorder automatism)

4) After Stone, the vast majority of these cases will be channeled into the mental disorder defence of s.16

5) There’s a 2 part test (evidentiary foundation (legal burden) that requires a number of factors) and step 2 to determine if it’s a mental disorder / DOM, and starting point is that it’s likely a DOM unless there’s evidence to take it out of that condition.

6) Burden of proof for all automatism is the BOP ( legal burden.
7) Sleepwalking is one of those unusual conditions that could be a DOM OR could be an external cause supporting sane automatism depending on facts of the case and the psychiatric evidence.

8) Psychological blow automatism has to be the result of a significant shock, that’s not just part of the everyday strains / disappointments of life.

Really demonstrates court’s worry about defence of automatism, and the rules here end up leading to most of these defences going into mental disorder channel

SCC says focus of attn should shift from unconsciousness, to impaired consciousness.  So automatism now involves impaired consciousness. What this means is a bit unclear still, but might mean that person doesn’t have to be totally out of it to claim automatism. 

Lack of voluntariness is the key, not lack of consciousness.

· Involuntariness goes beyond a lack of mens rea.

· If there was no act on the accused’s part (i.e. epileptic episode) then there is no actus reus.

· Strict liability means liability without mens rea, but still require voluntariness i.e. is part of AR.

· The reason for requiring an act is that an act involves a choice

· Choice must be made with the consequences in mind.  Or at least the potential consequences in mind.

Henri Daviault v. R. (1994) SCC (12-115)

F: The ( arrived at home of complainant with bottle of brandy. The complainant fell asleep in her wheelchair; when she awoke the ( threw her onto her bed and sexually assaulted her; she later discovered empty brandy bottle. The ( was a chronic alcoholic, who testified that he had 7 or 8 beers prior to arrival at complainant’s home, but had no recollection of events between then and his awakening in her bed. He denied sexually assaulting complainant. Expert witness testified that blood-alcohol ratio of ( would kill or induce coma in most people. The ( was charged with one count of sexual assault. Trial judge found as fact that ( had committed offence as described by complainant. But, he acquitted because he had a reasonable doubt whether the (, due to extreme intoxication, had possessed the minimal intent needed to commit sexual assault.
I: Whether a state of intoxication which is so extreme that a ( is in a condition akin to automatism or insanity constitutes a basis for a defense to a crime which requires only general intent?
H: Asshole is innocent

Ratio: Extreme drunkenness inducing a state akin to insanity or automatism is a defense to a general intent offence such as sexual assault; however, the burden is on the ( to prove the defense on a balance of probabilities and the (’s testimony would have to be supported by expert evidence.
Reasoning: Cory J. (L’Heureux-Dube, McLachlin & Iacobucci JJ. concurring) The blameworthiness of the ( of becoming so intoxicated is not sufficient to justify culpability in a general intent offence. While upholding the general - specific intent dichotomy, the majority carved out an exception to the rule that intoxication is no defense to crimes of general intent. Citing minority judgement of Wilson J. in Bernard, argued that extreme drunkenness could negate the minimal intent needed to constitute the mens rea or the voluntariness of the actus reus. To deny such a defense to a ( would violate ss.7 & 11(d) CCRF, by allowing a conviction where a reasonable doubt still exists on one of these essential elements. 
Responding to the criticism that the defense would favor people who get extremely drunk, by arguing even the worst drunks can usually still form the minimal intent needed to commit general intent offences – it was said that this defense would only be available in the most extreme cases, where the ( is so drunk as to be in a dissociative state. The majority leaves the door open for Parliament to create an offence covering crimes committed while impaired.
· The defense will only be available on very rare occasions i.e. when the state of drunkenness is “akin to automatism or insanity”…therefore will not open floodgates.
· Up to the accused to prove the defence on a balance of probabilities and expert evidence would undoubtedly be required to prove the accused was “probably” in such a state (12-122 – evidentiary and legal burden on accused is justified under s.1 of charter.

· Primary explanation was given with reference to the accused not having the MR, but if the mental element is to relate to the AR the result will be the same, because if in a state of automatism or insanity the accused will not be acting voluntarily – voluntary act of becoming drunk cannot be substituted for the voluntary act required for the AR – this would violate s.7 and not be justified under s.1.
· Leary rule: When accused is too drunk to form the required intent, the self-induced intoxication is substituted for the mental element – rejected as unconstitutional (12-119).  No causal link between drinking and violence.

Dissent: Sopinka J. (Gonthier & Major JJ. concurring) The dissent rules that there should no exceptions to rule in Bernard, as there are good policy reasons. Society is entitled to punish those who are irresponsible enough to get very drunk and commit offences. The principles of fundamental justice are satisfied with the proof that ( became voluntarily intoxicated. Sexual assault is such a heinous crime that those who commit the offence while drunk deserve criminal liability. There are no fixed sentences for conviction of sexual assault, and proof of intoxication can be taken into account during the sentencing phase.

· 12-123 ( From leary we know that intoxication can be a defence for specific intent crimes
· 12-127 – General intent offences as a rule are those which require the minimal intent to do the act which constitutes the actus reus – usually inferred from the act because people intend the natural and probably consequences of their acts.
Criminal Code of Canada R.S.C. 1985, c.46 – (12-129)
33.1 Self-Induced Intoxication

(1)  It is not a defense to an offence described in subsection (3) that the accused, by reason of self-induced intoxication, lacked the general intent or the voluntariness required to commit the offence, where the accused departed markedly from the standard of care as described in subsection (2).

(2)  For the purposes of this section, a person departs markedly from the standard of reasonable care generally recognized in Canadian society and is thereby criminally at fault where the person, while in a state of self-induced intoxication that renders the person unaware of, or incapable of consciously controlling their behavior, voluntarily or involuntarily interferes or threatens to interfere with the bodily integrity of another person.

(3)  This section applies in respect of an offence under this Act or any other Act of Parliament that includes as an element an assault or any other interference by a person with the bodily integrity of another person.
N.B. This section was enacted in specific response to the creation of an intoxication defense to crime of general intent in Daviault, and has not been ruled upon by SCC.
R.  v. Penno (1990) SCC (12-131)

F: The ( was tried on 4 charges, including having care and control of a motor vehicle while impaired in contravention of s.234 CCC. A police officer testified that he saw the ( in the driver’s seat of a stolen car, putting the car into reverse. The (, who had been drinking heavily, testified that drunkenness prevented his having any memory of the events related to the offences charged. The ( was acquitted at trial. The judge was of the opinion that the (’s degree of intoxication  prevented him from forming the required mental element in respect of the offences charged. The R’s appeal of the (’s acquittal on the s.234 charge was allowed by the Ont. CA, which set aside the acquittal and entered a verdict of guilty. The appellate court held  that the offence was one of general intent, and that not only can voluntary intoxication not form a defense to such an offence, it can form part of the mens rea. The ( appealed to SCC.
I: Whether the defense of intoxication is available for (’s charged with impaired care and control of a motor vehicle?
H: Appeal by ( dismissed; conviction upheld.
Ratio: Section 7 CCRF does not require that the intoxication defense be available for all offences, and therefore it is open to Parliament to create an offence such as impaired care and control, where intoxication is no defense, and the only mental element is voluntary intoxication.
Reasoning: McLachlin J. (Sopinka & Gonthier JJ. concurring) The Court held that intoxication is not a defense to an offence under s.243(1) since impairment is an essential element of the offence. This statutory exclusion of the defense of drunkenness does not constitute an infringement of ss.7 & 11(d) CCRF. The R must prove that the ( was intoxicated in order to satisfy the elements of the offence; it would be illogical for ( to rely on this as a defense which the R would then have to turn around and attempt to negate. Therefore, Parliament must have intended that intoxication not be a defense to this offence; intoxication is a part of the actus reus which R must prove. The court was divided as to the relevance of the issue of general intent.

Wilson J. (L’Heureux-Dube J. concurring) The defense of intoxication is not available to ( under s.234(1) as it is a crime of general intent; it is a crime where intoxication is an essential element of actus reus. Even if unconstitutional, could be upheld as reasonable limit under s.1 CCRF.

Lamer CJC concurring.  Here the ( was not so intoxicated as to constitute automatism or insanity. Removal of defense of intoxication would violate ss. 7 & 11(d) CCRF, by requiring a conviction where there is a reasonable doubt re: volition and actus reus. However, in the context of drinking & driving offences, the section could be upheld as a reasonable limit under s.1 CCRF.

LaForest J. concurring. Since Parliament has made intoxication an element of the offence it would be inconsistent to allow it as a defense as well. Seldom that ( will be so drunk as to be unable to form minimal mental element for s.234(1) CCC.
R.  v. Robinson (1996) SCC (12-133)

F: The victim was stabbed to death. The ( claimed to police that it was an act of self-defense. The trial judge told the jury that the intoxication in this case was “significant” and there was evidence that the ( consumed large amounts of alcohol prior to alleged killing. The ( was convicted of 2nd degree murder. He appealed his conviction to BCCA on basis that trial judge misdirected jury on the manner in which they could use the evidence of intoxication as it related to the requisite intent for murder. The BCCA allowed the appeal, and the R appealed to SCC.
I: Whether the trial judge should instruct the jury that they must determine only if the R has proved that the ( had the capacity to form necessary intent in light of evidence of intoxication, as opposed to whether the ( in fact possessed the minimal intent to satisfy the mens rea requirement of the offence?
H: Appeal by R dismissed; C.A. acquittal upheld.
Ratio: The presumption that a person intends the natural consequences of their act refers only to a common-sense and logical inference that the jury can but is not compelled to make. Where there is some evidence of intoxication, the trial judge must link the instructions on intoxication with the instruction on the common-sense inference so that the jury is specifically instructed that evidence of intoxication can rebut the inference.
Reasoning: Lamer CJC (LaForest, Sopinka, Gonthier, Cory, McLachlin, Iacobucci & Major JJ. concurring) The Court considered the rules on instructing juries re: intoxication from Beard, which states that intoxication is not a relevant factor for triers of fact to consider except in those cases where the alcohol or drugs has removed the accused’s capacity to form requisite intent.
Proposition 3 in Beard implies that must look for evidence of incapacity to rebut the presumption of capacity.  I think the result of the beard rules is that intox can only be used to discuss a separate question of did the accused have the capacity to form the intent.  Then proceed with decision as to whether accused actually had the intent, but now do not consider effect of intoxication……but should look at the actual rules to determine this !

My idea of the approach suggested: don’t consider capacity and intent separately, simply include the intox evidence in the assessment of whether the accused had the intent.

Court held that beard rules should be overruled and used the following five factors as justification

(i) former CJ’s have questioned whether real focus should move from “capacity” to whether, in light of intoxication evidence, the R has established the requisite intent beyond a reasonable doubt ( must not focus on a separate question of capacity and to form intent considering only intox, and then if decide that was sober enough just assume the intent was there, but rather if crown has proved intent overall taking intox evidence into account i.e. focus on intent, not yes/no question re intoxication.

(ii) developments in Cdn appellate courts which suggest an assessment in each case whether the charge to jury makes it clear that real issue is one of actual intention on part of ( 
(iii) developments in UK, N.Z. & Aust. which have moved away from “capacity” towards whether R has proved beyond a reasonable doubt that ( actually had required intent 
(iv) academic commentary which has favored the “actual intent” approach; and, 
(v) the Beard rules violate ss. 7 & 11(d) CCRF because they create “constructive liability” overruled in Vaillancourt, since R may not have to prove anything more than fact that ( had capacity to form intent, rather than whether they actually had formed the intent (cannot be saved under s.1 CCRF since it does not pass the “as little as possible” test - all (’s who had capacity to form intent will be unable to rely on defense of intoxication despite fact that there may be reasonable doubt in mind of trier of fact as to whether the ( actually intended to kill or cause bodily harm with subjective foresight of death). 
Court suggests that before trial judge is required to charge jury re: intoxication, they must be satisfied that effects of intoxication might have impaired (’s foresight of consequences sufficient to raise a reasonable doubt; if the judge is satisfied that this condition has been met, they must make it clear to jury that issue is whether R has proved beyond reasonable doubt that ( had requisite intent. 
In case at hand, the trial judge incorrectly instructed the jury on relationship between intoxication and intent; he never told them that even if they were satisfied that ( had capacity to form intent, they should then consider whether or not he in fact had the intent in light of all the evidence including drunkeness.
· Where guilt requires accused to subjectively forsee consequences….all evidence including intoxication evidence may raise a reasonable doubt as to whether consequences were forseen, even though intoxication alone would not have been enough to preclude the possibility of the accused forseeing the consequences (12-161), but it will rarely occur that intox short of incapacity will raise a doubt.
· (12-141) – Accused may want to raise separate questions of capacity and not leave intox to be considered only wrt intent, but then it should be made clear to the jury that if capacity is found, they still need to consider intox wrt intent. – See summary on p 12-141

· expert witness may need to be carefully guided so that does not give evidence pointed towards capacity, but rather evidence which can be used in assessment of intent (12-161).

· Focus on whether the accused actually had the intent; however, if capacity is raised as an issue (ie by experts), 2-step question (whether accused had capacity, whether they in fact had the intent)

R: According to the Beard rules, the defence of intoxication is only relevant if the intoxication goes to the capacity of the accused to form the necessary mens rea for this offence.  MacAskill also put "capacity" as the threshold for the intoxication defence.  This perspective has now been questioned and the focus is now, in light of the intoxication evidence, has the Crown established the requisite intent b.a.r.d.  The Beard rules put an accused in jeopardy of being convicted despite a reasonable doubt as to intent so violates the Charter and are not saved under s. 1.  However, it is not likely that intoxication short of incapacity will in most cases rarely raise a reasonable doubt in the minds of the jury.  

A "rolled up charge" - the accused can argue several defences and the jury must look at the cumulative effect of the defences.

It is not a presumption at law that the accused intended the natural consequences of the action, but the inference is open to the court (Woolmington).  

There was a common law rule that the defence of intoxication goes only to the capacity to form intent; this rule violates both ss. 7 and 11(d) of the Charter because if the jury is satisfied that A’s voluntary intoxication did not render him incapable of forming the intent, then they would be compelled to convict despite the fact that a reasonable doubt exists as to whether A possessed the required intent. 

Further the common law rule is not saved under s. 1; while protection of the public from intoxicated offenders is of sufficient importance and there is a rational connection between the “capacity” restriction of the defence and the common law rule and its objective, the rule fails the minimum impairment test because it casts the criminal net too wide.

The charge for an intoxication defence to a specific intent crime should focus on “actual intent” rather than the capacity to form the intent (Lamer suggests that some cases may require a two step charge for the defence of intoxication). 1. Did A have the capacity to form the intent considering his intoxicated state?

2. Did A have the actual intent considering his intoxicated state?

Perka, Nelson, Hines & Johnson (1984) SCC (12-147)

F: The ( drug smugglers were on the high seas en route to Alaska with a cargo of 33.5 tons of cannabis. Their ship encountered a series of problems, the weather worsened and the captain decided to seek refuge on Vancouver Island to make repairs. Fearing the vessel would capsize after it ran aground, the captain ordered the crew to off-load the cargo. At their trial on charges of importing and possession of narcotics for the purpose of trafficking, the judge charged the jury on the defense of necessity and the accused were acquitted. The R appealed to BCCA, which ordered a new trial. The (’s appealed to SCC.
I: Whether the defense of necessity operates to excuse acts which are illegal but are “normatively involuntary”?
H: Appeal by ( dismissed; order for new trial upheld.
Ratio: The defense of necessity operates to excuse acts which are “normatively involuntary”. Where the ( adduces sufficient evidence to raise the issue, the onus lies upon the R to prove beyond a reasonable doubt that the acts were not truly involuntary.
Reasoning: Dickson J. (Ritchie, Chouinard & Lamer JJ.) 
Justification = challenge wrongfulness of an action which technically constitutes a crime e.g. rushing victim to hospital in a car ( action we don’t want to discourage.  Necessity viewed as justification is open to criticism because involves weighing of values to determine which is the lesser wrong.

Excuse = concedes the wrongfulness, but asserts that circumstances under which it was done are such that it ought not to be attributed to the actor e.g. sleepwalker, mistake of fact ( action unjust to punish. Necessity viewed as excuse works well because in some cases self-preservation or altruism impel disobedience.

· Decisions are only voluntary when there is realistic choice, involuntary behavior cannot be deterred, therefore allow excuse.

· Was there a legal way out ? or was compliance “demonstrably impossible”. For necessity to be excused, there must be no legal way out AND the harm avoided must be greater than the harm inflicted.

· The Court held that the defense of necessity operates as an excuse rather than a justification; ie. it concedes the wrongfulness of the action but asserts that the circumstances under which it was done are such that it ought not to be attributed to the actor.

· A humane criminal law cannot hold people to the strict obedience of laws in emergency situations where normal human instincts, such as self-preservation or altruism, impel disobedience. 
· The defense must be strictly controlled and limited by the underlying rationale that it is inappropriate to punish acts that are “normatively involuntary”; would be unjust to punish violations of law in circumstances in which the ( had no other viable or reasonable choice. 
· There are several tests for determining whether the wrongful act is the only truly realistic reaction open to the actor. 
· The situation must be urgent and the peril imminent.
· Compliance with the law must be demonstrably impossible. 
· The harm inflicted must be less than the harm sought to be avoided.
· The fact that an accused is engaging in illegal conduct when the necessitous circumstances arise does not of itself prevent the accused from relying on the defense of necessity. The question is not if what was done was wrongful, it is always wrongful in the case of defence, but if it was not voluntary then cant be found guilty.

· If what was being done before was criminal in and of itself, then can punish, but if the illegal act was only the result of an emergency, then not punishable….here floating in international waters was not blameworthy in and of itself.

· The relationship of fault to the availability of necessity as a defense is based on the question of whether the actions sought to be excused were truly involuntary; would not apply where the necessitous situation was foreseeable to a reasonable observer. If you got yourself into emergency by negligence, then can use necessity defence, but if got into situation intentionally so could claim necessity, then can’t use defence.

· The wrongfulness of the act is never in doubt, but necessity excuses the conduct rather than justify it. 
· Where the ( places before the court sufficient evidence to raise an issue that the situation created by external forces was so emergent that failure to act could endanger life or health and, on any reasonable view of the facts, compliance with the law was impossible, the R must prove BARD that the (’s act was voluntary i.e. all D has to do is put voluntariness in question, and then R has to prove BARD

· The trial judge’s error in failing to charge the jury as to whether the accused could have responded to the peril at sea in a manner that did not involve illegality….justified a new trial, i.e. jury would not have asked themselves… “was there an alternative” because if there was, it was not involuntary.
SUMMARY:

1)  Defense of necessity should be conceptualized as an excuse (rather than  a justification).

2)  Common law defense operates by virtue of s.7(3) CCC.

3)  Necessity as an excuse implies no vindication of the deeds of the actor

4)  The criterion is the moral involuntariness of the wrongful action.

5)  Involuntariness is measured on society’s expectation of appropriate and normal resistance to pressure.

6)  Negligence or involvement in criminal activity does not disentitle ( to defense of necessity.

7)  Actions/circumstances which indicate that the act was not truly involuntary do disentitle.

8)  The existence of a reasonable legal alternative disentitles; an involuntary act must be “inevitable, unavoidable, and afford no reasonable opportunity for an alternative legal course of action”.

9)  The defense only lies in circumstances of imminent  risk.

10)  Where the ( places before the court sufficient evidence to raise the issue, the onus lies upon the R to meet it beyond a reasonable doubt

Necessity

· An old CL defense that is now formally recognized.  It is designed to excuse law-breaking action if the action prevents a greater harm or evil.

· Restricted to "circumstances of imminent risk where the action taken was to avoid a direct and immediate peril" - Perka
· This is an excuse defense, not a justification.

· If the crisis was foreseeable, then there can be no defense of necessity.

R. v Latimer (2001) SCC (12-157)
F
L convicted twice of 2nd degree murder in Sask for murder of his daughter Tracy.  Story was that Tracy born w/cerebral palsy, and had multiple disabilities (quad, bedridden, seizures every day, and in constant pain).  Has undergone surgery in past, and was facing another surgery for her hip.


L puts her in his truck one day, and hooks up hose to the exhaust and into vehicle, so that she died.  Afterwards, he brings her back inside and he tells police she died of natural causes.  Later he confesses.  On these facts, most agree he should be guilty of first degree murder, though only convicted of second degree.  Convicted of 2nd degree murder, he appeals.  CA divided on whether the mandatory 10 year sentence in this case was constitutional, but dismiss appeal.

I
Should the defence of necessity be available?

Neither TJ would put this defence to the jury, and SCC later agrees.  SCC so rarely talks about defence of necessity (b/c it’s so rare that this defence has an air of reality and gets this far).


Court goes back to Perka and says there are 3 elements to this defence

1) Must have imminent peril or danger (harm must be on the verge of transpiring, and if it was foreseeable or avoidable, then the defence will not be availale)

2) A must have had no reasonable legal alternative (no legal way out – a realistic appreciation of the alternatives open to the person)

3) There has to be some proportionality between the harm inflicted, and the harm avoided (hardest to assess, but in some cases it will be easy to assess and then should be done first and eliminate the defence on these grounds)

Court considers whether you assess these by objective or subjective standard.  
Court says that the first 2 are assessed according to a modified objective test…the question is whether the person believed that he was in imminent peril w/no reasonable legal alternative, and that involves an objective evaluation taking into account the situation and characteristics of the particular A.  Question is did the A honestly believe, on reasonable grounds that he faced a situation of imminent period that left no reasonable legal alternative open.  Must be a reasonable basis for the A’s belief and action.  

Third part is different.  The proportionality (extent of harm done) must be measured on an objective standard.  Harm to be avoided is harm to the self…so there’s a self-interested element to it which makes using a subjective standard in appropriate...would violate the fundamental principles of criminal law 

The evaluation of the seriousness of the harm must be objective.  A subjective evaluation of the competing harms would look to the matter from position of A person who seeks to avoid harm to himself usually…..should be matter of community standards, infused w/constitutional standards (so there has to be a consideration of equality issues)
Consider the defence of necessity in this case:

Because this is an appeal, not asking if the A should in fact be excused, but just if the defence of necessity should have been put to the jury ?

Was there an air reality for this defence…judge has to be satisfied that there’s sufficient evidence on EACH of those elements for the defence to go to the jury.  

SCC says that there was no air of reality to any of the aspect to the defence of necessity in this case.  

Question of imminent peril...ongoing pain / upcoming surgery not situation of imminent peril…not reasonable for L to believe otherwise.  

Question of reasonable legal alternative…had alternative to just struggle on, by helping to minimize her pain.  
Question of proportionality –  Difficult wrt homicide to imagine a situation where could have necessity. Not available to homicide in UK, American jurisdictions are divided…would have to be a harm that was seriously comparable to death which was to be avoided.

If even one of the 3 elements lacks an air of reality, then the defence of necessity should not be put to the jury. 
COMMON LAW DEFENSE OF DURESS:

i)  Explicit or implicit threats of death of serious injury.

ii)  Threats must be immediate, with no obvious safe avenue of escape.
iii)  Person subjected to threats is expected to show reasonable courage.
iv)  Whether the ( had availed himself of an opportunity to escape.
Hibbert v. The Queen (1995) SCC (12-167)

F: The ( was charged with attempted murder and convicted of the lesser included offence of aggravated assault. Bailey, a drug dealer, shot another dealer in the lobby of the victim’s apartment building. The accused, Hibbert, was present. He said that he took Bailey to the victim’s apartment building because Bailey had threatened him and he feared that Bailey would kill him if he did not co-operate. He also testified that he had no opportunity to run away or to warn the victim without being shot by Bailey. The ( was convicted at trial, and he appealed on the ground that the trial judge erred in instructing the jury that the defense of duress operated by “negating common intention”, and that the determination of the existence of the “safe avenue of escape” was to be done by reference to the accused’s subjective belief.
I: Whether (’s are foreclosed from recourse to the defense of duress if they failed to avail themselves of “a safe avenue of escape” from the situation of coercion when such a safe avenue was available; and, whether the existence of a such a “safe avenue” is to be determined on an objective basis, or from the subjective viewpoint of the accused?
H: Appeal by ( allowed because charge by trial judge may have affected the result; new trial ordered.
Ratio: ( cannot rely on the common law defense of duress if he had an opportunity to safely extricate himself from the situation of duress; the question of whether a safe avenue of escape existed is to be determined according to an objective standard; however, when considering the perceptions of a “reasonable person”, the personal circumstances and abilities of the ( should be taken into account.
Reasoning: (Lamer CJC) A person who commits the actus reus of an offence due to duress will not necessarily lack the mens rea; this will depend on the how the mental element of the offence in question is stated.
As a practical matter, situations where duress will operate to “negate” mens rea will be exceptional, as the types of mental states that are capable of being “negated” by duress are not often found in the definitions of criminal offences.
In general a person who performs an action in response to a threat will know what he is doing, and will be aware of the probable consequences of his actions - whether or not he desires the occurrence of these consequences will depend on the circumstances. 
A person who commits an offence under duress may be able to invoke an excuse-based defense (either CCC s.17 or the common law defense of duress, depending on whether the ( is charged as a principal or as a party respectively). This is so regardless of whether or not the offence at issue is one where the presence of coercion also has a bearing on the existence of mens rea. 
The mental states specified in s.21(1)(b) and (2) are not susceptible to being “negated” by duress; therefore, it is not open to (’s charged under these sections to argue that they lacked mens rea, but they may seek to have their conduct excused through the operation of the common law defense of duress.

Duress, self defence and necessity were considered to be three similar defences, with duress and necessity being the most similar.  Therefore, to ensure consistency in the law, duress should be developed along the same lines as necessity was in Perka i.e. must show it was involuntary, with a total lack of choice being classified as involuntary. 
The existence of a safe avenue of escape is to be determined with reference to whether an action is “normatively involuntary” on an objective basis, which takes into account the particular circumstances and human frailties of the accused. 
The standard from Creighton is not applicable when what is at issue is the standard of reasonableness to be used in establishing the availability of an excuse-based defense, as opposed to the determination of liability under an offence that is defined in terms of a mental state of negligence. Offences defined in terms of negligence typically impose criminal liability on a ( for the consequences that flowed from his inherently hazardous activities that he voluntarily chose to engage in - principle of “objective foreseeability of harm”. By contrast, excuse-based defenses, such as duress, are predicated on the view that he had no realistic alternative course of action available, and the reason for his having to act is because he is in a situation he did not voluntarily get into - principle of “normative involuntariness”.  See paragraph 61 p 12-175 for difference between objective standard (With one exception: incapacity to appreciate the nature of the risk which the activity in question entails) used w.r.t. unlawful act manslaughter in Creighton, and the objective standard taking into account the situation of the accused here in the defences.

The (’s perceptions of the surrounding facts can be highly relevant to the determination of whether his conduct was reasonable under the circumstances and whether his conduct is excusable.
Duress (Hibbert) and necessity (Perka) are excuse defences

Hibbert set out the conceptual basis for duress – made 2 contributions: 1) what is says about safe avenue of escape, and 2) incorporation of personal characteristics into objective standards.
R v. Ruzic (2001) SCC (12-177)

F
Woman has 2kg’s of drugs strapped to her body, imports into country, gets caught.  She confesses, and says that the life of her mother had been threatened if she didn’t bring the drugs in.  She gave detailed evidence of the abuse/threats she’d experienced and pointed out that the police system in Belgrade had collapsed such that the police could not be relied on.
I
Can she rely on s.17? (she is clearly a PRINCIPLE to the crime, if she was a party she would not be covered under s.17 and could rely on the common law defence of duress)

R
Threats not immediate (went to future harm) and he wasn’t there at time of offence, and threats weren’t to her (but to her mom), although this last point is not a problem under s.17.  
D 
challenges constitutionality of s.17, and TJ finds it’s unconstitutional, and he charged the jury on the CL defence.  

The important part of this case is that the principle of normative involuntariness is essentially given constitutional status, which we didn’t have before.  It’s contrary to principles of fundamental justice to convict a person of an offence if their actions were morally involuntary.

Court says moral involuntariness isn’t the same as moral non-blameworthiness.  It’s not that someone who acts morally involuntarily isn’t blameworthy, it’s just that we don’t punish them. By definition if you have completed the AR with the requisite MR, then you are blameworthy, but should not necessarily be punished. 

This is a Charter case, but it’s not a new thing…not a new value in criminal law, b/c court says before the Charter, it was a basic concern that criminal responsibility only be ascribed to people and acts that are the product of a conscious mind and an autonomous will – link is to voluntariness.  

Absolve the A of personal accountability by focusing on the circumstances of the act and the A’s personal capacity to avoid it.  

Moral innocence isn’t the same as moral involuntariness.  

s.17 violates Charter b/c it allows people who acted involuntarily to be declared criminally liable.  

Wrt CL, court noticed that the CL defence didn’t have the requirements of immediacy and presence, and therefore the CL defence is more consistent w/the Charter values than the s.17 defence.

The biggest limit on CL defence is the requirement for safe avenue of escape…

Court describes 2 scenarios in which immediacy and presence miss the boat in common duress situations:

1) women who are battered unless they commit crimes; person so traumatized by her previous experience and projected future experience that she commits the offence.

2) police protection is simply unavailable, b/c of the nature of the threat, like this case in which the Belgrade police were ineffective.
S.17 violates charter wrt immediacy / presence…not a limit reasonably upheld under s.1, but not much guidance given wrt when someone gets benefit of CL defence.

( court didn’t say that principles can go to CL defence if they can’t avail self of s.17…didn’t strike s.17 down….didn’t create unified defence, etc.  All they said was that this didn’t work for her, and suddenly they used the CL defence.  The trial judge had struck down s.17, which would have made more sense.  Really hard to tell what s.17 means anymore.  Really the list of excluded offences and the requirement for serious bodily injury, but it’s hard to see how it will work…  ON EXAM, just say it’s a big mess!

See notes about burden of proof w.r.t. defences ( WRT necessity and duress, the A must raise enough evidence to give the defence an air of reality, but then the R must prove the defense is n/a BARD.
R.  v. Lavallee (1990) SCC (12-193)

F: At the (’s trial on a charge of murdering her common law husband, the ( did not testify, but her statement to the police was admitted into evidence. The ( admitted shooting the deceased in the back of the head because he had threatened to kill her when their visitors left and, remembering all the earlier times that the deceased had beaten her, she was afraid. A psychiatrist testified on the battered wife syndrome, offering the opinion that the accused felt she would die unless she defended herself with violence. The accused was acquitted at trial, but the R launched a successful appeal to the Man. C.A. A then appealed to the SCC
I: How is the requirement for imminent danger to be applied in the case of battered woman – Should expert testimony be admitted.
H: Appeal by ( allowed; acquittal restored.
Ratio: In self-defense cases which involve battered wives, the question the jury must ask itself is whether, given the history, circumstances and perception of the (, her belief that she could not preserve herself from being killed by the deceased later that night except by killing the spouse first was reasonable.
Reasoning: Wilson J. (Dickson CJC & Lamer J. concurring). The Court held that the psychiatrist’s evidence was relevant and admissible. The law of self-defense allows that an accused who intentionally causes death or grievous bodily harm in repelling an assault is justified if she does so “under reasonable apprehension of death or grievous bodily harm”. Where evidence exists that a ( is in a battering relationship, expert testimony can assist the jury in determining whether the accused had a “reasonable” apprehension of death when she acted by explaining the heightened sensitivity of a battered woman to her partner’s acts. The issue is not what an outsider would have reasonably perceived but what the ( reasonably perceived, given her situation and her experience.
Experts say that woman in battered relationship have an ability to predict when the assault will occur, when an outsider may not be quite so sure, expert evidence is needed to explain this such that the TOF can fully appreciate the position of the woman and can therefore decide what a RP in the position of the battered woman would have done.
R.  v. Petel (1994) SCC (12-207)

F: The ( was charged with the second degree murder of a companion of her daughter’s boyfriend. The deceased and the boyfriend were drug traffickers who frequently operates out of the (’s home. On many occasions the boyfriend had threatened the (, her daughter and her granddaughter. One day the boyfriend arrived at the (’s home, told her to hide the revolver he was carrying, forced her to weigh some cocaine, and threatened to kill the (, her daughter and her granddaughter. When the (’s daughter arrived home in company with the deceased, the ( consumed a small quantity of drugs, took the revolver, fired first at the boyfriend and then at the deceased as he lunged towards her. At trial, in response to the jury’s question as to the definition of self-defense, the trial judge stated that the act or threat constituting the assault must have occurred on the evening of the shooting but that earlier acts or threats were relevant to assess that assault. The ( was convicted but successfully appealed to the Q.C.A., which ordered a new trial. The R appealed to SCC.
I: Whether the trial judge erred in his answer to the jury’s question in differentiating the threats made on the evening of the incident from the previous threats and in relating the latter only to whether there had been an assault?
H: Appeal by R dismissed; order for new trial upheld.
Ratio: Imminence is only one of the factors the jury should weigh in determining whether the ( had a reasonable apprehension of danger and a reasonable belief that she could not extricate herself otherwise than by killing the attacker.
Reasoning: Lamer CJC (Sopinka, Cory, McLachlin & Iacobucci JJ. concurring). The Court held that where the victim has died there are three elements to self-defense: (1) an unlawful assault; (2) a reasonable apprehension of a risk of death of grievous bodily harm; and (3) a reasonable belief that it is not possible to preserve oneself from harm except by killing the adversary. The jury must determine how the ( perceived the relevant facts and whether that perception was reasonable. An honest but reasonable mistake as to the existence of an assault is adequate - objective determination. The jury must ask itself not, Was the ( unlawfully assaulted? but rather, Did the accused reasonably believe, in the circumstances, that she was being unlawfully assaulted? There is no formal requirement that the danger be imminent. Imminence is only one of the factors the jury should weigh in determining whether the ( had a reasonable apprehension of danger and a reasonable belief that she could not extricate herself otherwise than by killing the attacker.
R.  v. McIntosh (1995) SCC (12-209)

F: The ( disc jockey had given some sound equipment to the deceased to repair; over the next eight months he tried to get the equipment returned without success. On that day of the killing, the (, armed with a knife, order the deceased to return the equipment. A struggle ensued, and the deceased picked up a dolly and came at the (; the ( stabbed him. The trial judge instructed the jury that s.34(2) would not apply if they found that the ( had provoked the fight; in his view only s.35 was available to an initial aggressor. The jury returned a verdict of guilty of manslaughter. The ( appealed on the ground that the trial judge erred in telling the jury that s.34(2) did not apply to the initial aggressor. The C.A. agreed and ordered a new trial. The R appealed to SCC, arguing that the trial judge correctly instructed the jury that s.34(2) is not available to persons who provoke the attack.
I: Whether a person who provokes another person to assault him can rely on the defense of self-defense, notwithstanding the fact that he failed to retreat from the assault he provoked? – is s.34(2) available to agressors ?
H: Appeal by R dismissed; trial conviction set aside and new trial ordered – Trial judge erred because he should not have told the jury that s.34(2) did not apply to aggressors.
Rato: Where there is ambiguity, the statute should be applied in such a manner as to favor the person against whom it is sought to be enforced. An absurd result which follows from the application of this interpretive rule should not lead the Court to narrow a statutory defense; Parliament can amend legislation in order to improve the judicial application of its enactments.
Reasoning: Lamer CJC (Sopinka, Cory, Iacobucci & Major JJ.). If the ( could avail himself of s.34(2) he would be entitled to rely on self-defense, notwithstanding the fact that he provoked the fight and did not retreat. Both ss.34(2) and 35 appeared to be available to initial aggressors. The Court ruled that where real ambiguities are found in statutory authorities, or doubts of substance arise, in the construction and application of a statute affecting the liberty of a (, then that statute should be applied in such a manner as to favor the person against whom it is sought to be enforced. 
On its face s.34(2) does apply to aggressors

An absurd result which follows from the application of this interpretive rule should not lead the Court to narrow a statutory defense; Parliament has every right to legislate illogically, and if Parliament is not satisfied with the judicial application of its illogical enactments, then Parliament may amend them accordingly.
Dissent: Said that history and intention of parliament suggest that s.34(2) does not apply to aggressors. The anomaly that aggressors who commit mild acts have access only to s.35 but aggressors who kill have access to s.35 and s.24(2) leads to the result that the more severe aggressor has more protection – this anomalous result leads the minority to conclude that s.34(2) does not apply to aggressors and that parliament just left out some words.
R v. Pawliuk / R v. Brown (2001) SCC (12-219)

Facts: Two pimps in victoria get into a street fight, Pawliuk goes home, Brown gives him a gun and encourages Pawliuk to kill the other pimp, they return downtown, Pawliuk gets a fright when the gang run at them, shoots Preyser and then claims self defence.

Held: Jury ( 2nd deg for both of them.

C.A. Appeal dismissed

Issues: did the TJ err in not leaving s.34(1) to the jury – No he charged them with s.34(2) and charging with s.34(1) as well would not really have helped the A and would have unnecessarily have complicated the charge to the jury.

Did the TJ err in not putting the defense of accident to the jury ( No, he explained this OK
Reasoning:
Although appellant did not argue accident, from pappajohn we know that TJ is obliged to charge the jury with all defences which have an air of reality even if A did not argue them.  For the defence of accident to work the crown must prove BARD that was intentional and gun did not go off accidentally.

Give guidelines on charging the jury with self defence p12-224

12-225 – in order for a charge to the jury to be an error of law, it must be so confusing so as to divert the jury from the real basis upon which the claim to self defence was advanced – test is a stringent one and will not be easily met.

· From R v Baxter (12-226) we know that s.34(1) applies when the A did not intend to cause death or grievous bodily harm (DOGBH).

· From R v Brisson (12-227) we know that s.34(1) affords justification in circumstances where the force used was not intended to cause death of grievous harm and is not excessive.

· From R v Baxter (12-226) we know that s.34(2) applies when the A did intend to cause death or grievous bodily harm (DOGBH). Then Pintar said that it also applies if A did not intend DOGBH.

· From R v Brisson (12-227) we know that s.34(2) affords justification where there was an intention to cause death but under circumstances where objectively it was reasonable that the person accused believed he was going to b killed and subjectively he did so believe.

Ryan J.A. then said in this case, following Pintar, that if the A did not intend to cause DOGBH, then s.34(1) AND (2) can be applied, and that the distinction between the sections is that in (2) the A must have an apprehension of DOGBH to himself, while in (1) this apprehension does not exist. Therefore A can use s.34(2) whether or not he intends to cause DOGBH.
R. v. Daniels (1983) NWTR 193 – 12-231

Northwest Territories Court of Appeal, Laycraft, Lieberman and Harradence JJ. A. August 29, 1983

F:
For two to three years, D's husband had been having an affair with a Schaefer.  The affair was known to D and to their community.  D's husband had even lived with Schaefer for periods of time.  On previous occasions, when D found them together, D's husband would beat her.  


Prior to the incident, D's husband did not return home for 2 days.  D took a knife from her kitchen to protect herself before going out to look for her husband.  She went to Schaefer's house, where she found her in her bedroom but not her husband.  D asked her about his husband's whereabouts, to which Schaefer replied, "Fuck you!"  D then stabbed Schaefer.  D later said she was mad, blanked out, and did not remember how many times or where D stabbed/hit Schaefer.


In charging the jury, the judge held that in the first phase of the defence i.e. whether a RP would be provoked, the jury is not to consider D's husband's history of infidelity, but only what happened at Schaefer's home.


D appeals conviction of 2nd degree murder.

I:
Can incidents prior to the triggering event be taken into account in the defence of provocation?

H:
In favor of D; new trial ordered.

R:
Incidents prior to the triggering event be taken into account in the defence of provocation.  


The ordinary person should be subject to the same external pressures of insult as was the accused.  


The requirement for suddenness of insult and reaction does not preclude a consideration of past events.  The finally triggering event must be sudden, but the incident itself may be colored by other incidents preceding it.  

· Test is that of the ordinary person (objective) subject to the same external pressures (subjective context: ie. test is that of a reas. person, subject to this same past history of abuse & insults). So can consider past events, yet the final incident must be in the heat of passion  

· The defences raised at trial were lack of intent through drunkenness and provocation. 

· It is a question of law if there is any evidence produced on which a jury could decide that the accused acted in the heat of passion, if not, don’t put the defence of provocation to the jury.
· The character, background, temperament, idiosyncrasies, mentality or drunkenness are excluded from the first test specified by s.215 since to do otherwise would denude the test of objectivity. 
Although the personal attributes of the accused are excluded from the objective test, the external events which triggered the accused to the violent reaction are not.

· The requirement for suddenness of insult and reaction does not preclude a consideration of past events. The incident which finally triggers the reaction must be sudden and the reaction must be sudden but the incident itself may well be coloured and given meaning only by a consideration of events which preceded it

· R:  The provocation must be sudden, but you must put it in context.  You cannot simply look at the words "fuck off" and ask if the ordinary person would lose control.  Must look at the words in the context of the circumstances, the external events which pressure D and give context to the nature and depth of the insult.  Do not consider personal circumstances, but acknowledge the cumulative provocation, with the sudden provocation being the final straw.  Test: the reaction of the ordinary person looking for her husband after the long series of assaults and indignities of this case, who then hears the fatal words from one of the persons responsible.

· The test has 2 parts: 

obj. ( was the wrongful act or insult of such a nature that the ordinary person would be deprived of self control; 

subj. ( a) whether the accused acted on this provocation b) in the sudden and before there was time for passion to cool. You have to pass the 1st stage of the test before you can get to the 2nd.

· The first test uses the reasonable person standard, the second includes consideration of the mental, emotional state, and physical characteristics of the accused incl. intoxication

· The trial J limited the circumstances considered in the obj. test to the events that happened in the mistress’s house immediately prior to the attack. However the C.A. said that test should not be limited as such because although you must exclude personal attributes of the accused in the obj. test, external events which triggered the accused to the violent reaction should be considered. The test lacks validity if the reaction of the hypothetical reasonable person isn’t measured with reference to all of the events that put pressure on the accused – they disclose the nature, depth, and quality of the insult

R. v. Hill (1986), 25 c.c.c. (3d) 322 (c.c.c.) p12-239

F:
D, a 16-year-old male, killed a person after homosexual advances by the victim.  D raised the defence of provocation.  At trial, the judge charged the jury as follows:


"First... [to determine whether the act or words] would deprive the ordinary person of self control... you are not to consider the particular mental make-up of the accused."


"Second, [you will decide] whether the accused [actually lost self-control]...  You will take into account the mental, emotional, the physical characteristics and the age of the accused."


Hence, the judge expressly stressed the subjective characteristics only in the 2nd part (i.e. the subjective test) and not the 1st part (i.e. the objective test).

I:
1. Can personal characteristics be incorporated in the reasonable person for provocation?


2. If so, does the judge have to expressly bring the jury's attention to these factors?

H:

C.A. (Appeal allowed – Should refer to age and sex of accused.

SCC ( In favor of Crown; conviction entered.

R:
[Dickson, C.J.C., 4 others concurring]: 

· The reasonable person in provocation can include any general characteristics relevant to the provocation in question.  Sex irrelevant if a racial slur and race irrelevant if an insult about physical disability, but if the provocation is a racial slur, the racial background of the accused would be relevant.  Features such as age, sex or race do not detract from a person's characterization as ordinary, and therefore do not need to be mentioned. 

· Said that it is not necessary for the TJ to point out the obvious because the jury will infer this onto the A e.g. age and sex.
· Age is a relevant factor where the accused is young, but 16 is clearly not considered young – expected to act like an adult at this stage.

· In the objective stage of the defence, the collective good sense of the jury would introduce any general characteristics relevant to the provocation.  There is no mandatory requirement for the judge to explicitly charge the jury regarding these matters ( does not address what if the jury does not understand or misunderstands what relevant/irrelevant characteristics are e.g. people think men lose control easier 

· However, there are cases where failure to do so would result in unfair and reversible error.  In this case, by stressing the age and sex of the accused in the second phase of the test and not the first one, the judge gives the jury the impression that age and sex should not be considered in the first phase.  This is therefore unfair and conviction should be quashed.

· Hill clearly says that certain characteristics of the accused - age and sex - may be ascribed to the ordinary person, while the accused's condition - drunkenness or mental illness - or idiosyncratic characteristics must not be.  

· The ordinary or reasonable person has a normal temperament and level of self control, and is thus not exceptionally excitable, pugnacious nor is he in a state of drunkenness.

R:  Dickson set out a 3 step approach to the issue of provocation: 

1) Would the ordinary person be deprived of self control (objective test), 

2) Did D act in response to the provocation ( in this stage can take the psychological temperament and drunkenness into account. McIntyre – Although in stage one we have a standard for all society that must behave reasonably, once it is said that the RP would have been provoked, then can look at characteristics of A and decide if he was actually provoked.
3) Was D's response sudden and before there was time for passion to cool?  (subjective tests).  

The objective test does depend to a certain extent on context, but the TJ does not have to charge the jury on the appropriate characteristics for the reasonable person.  The jury should ascribe any general characteristics relevant to the provocation in question (race, sex, age) based on common sense. 

· The trial J didn’t make explicit that the reasonable person was to be of the same age and sex however this is irrelevant because juries are not stupid – they know there is no such thing as an ageless, sexless, raceless “reasonable person” and will take that into consideration even if the J doesn’t expressly mention it

· The obj. test is included to prevent people from relying on the exceptional excitability, pugnacity, ill temper or drunkenness; you can take characteristics that are not peculiar or idiosyncratic to the accused into consideration (sometimes they’ll be irrelevant i.e. race in a disability slur)

· Jury charges should be kept as simple as possible therefore when obvious, the J shouldn’t complicate matters by explaining every last detail

Wilson (dissent)  It is essential to highlight the relevant factors for the jury.  The test is of an ordinary person similarly situated and similarly insulted (context). 


Certain attributes of the accused and his/her circumstances must be taken into account, be they features of the accused's life, elements of his/her culture or physical features to which the particular insult was addressed.  


Age is relevant to the accused mental state.

Sex is relevant not because different sexes should have different standards of self-control, but only to support that the attack is a homosexual one.


General characteristics, however, go to place the wrongful act or insult in its proper context with a view to assessing its gravity.


It does not go to alter the level of self-control of the ordinary person.


In this case, both sex and age were relevant factors, and hence the judge should have instructed the jury explicitly to consider these matters.  Because of the failure to do so, the conviction should be quashed.

In Creighton, however, the use of personal characteristics was ruled out in the objective test (reasonable foresight of risk of bodily harm).  Taking Hill in conjunction with Creighton, Wilson's model appears to be the consistent one.

Regardless, the importation of personal characteristics signal a deconstruction of the objective test (akin to R. v. Lavalee).

Lamer (dissent)  The TJ specifically took these characteristics away from the jury and that should not have occurred, therefore a new trial should be granted.

Thibert (1996) - S.C.C. p12-247

F:
( shot and killed a man who had an affair with his wife.  History: ( met privately w/ his wife on several occasions to try to get back together.  On one such occasion, ( brought a gun with him — first claiming he would kill the boyfriend, but while driving there, changed his mind, and claimed he was going to get his wife back by threatening suicide, etc.  Upon confrontation, ( shot the boyfriend.  The provocation defence was put to the jury at trial, but A was found guilty of second degree murder.
At the time of the incident, the deceased had his hands on the wife's shoulder and said "You want to shoot me? Go ahead big fellow, shoot me." D said the deceased was advancing towards him and he shot and killed him.  Also had his arms around the wife while he was taunting the A.
I:
Should provocation have gone before the jury?  B/c if so, it the fact that the charge was inadequate is relevant, if should not have gone to jury, the fact that the charge was inadequate is irrelevant. Note that TJ did not point out the A does not have to establish the defence, but that the R must disprove it BARD.
H:
Yes, provocation should have gone to jury, therefore bad charge is a problem ( New trial ordered.

R:
3 to 2 decision (only five judges sat on this case).  Had the accused pointed to some evidence on BOTH the objective & subjective test, then it should be put forward to the jury.


While the purpose of the objective test should be used to encourage a certain level of reasonableness in society, it should be used in conjunction w/ all the pressures on the accused (history, etc.).  For suddeness requirement, you can look at the past.  So, certain elements of the accused go towards influencing the objective test.


The subjective test says: was the ( actually provoked by the attack?  For this, it must be that ( didn’t intend to kill the victim, but formed the intent in sudden response to the provocation.  Here the victim’s taunting could amount to the provocation.

Negating provocation re. contrary to legal rights i.e. see words of 232(3).  To rule out the provoking incident b/c it’s a legal right has to be an AFFIRMATIVE right in law. Insulting someone is not punishable under the law, but you do not have an affirmative legal right to insult someone.  In this case the acts of the deceased could reasonably be construed as insulting.
This case sets a very dangerous precedent.  Accused had been mulling over killing ( for several days, and you can’t tell people w/ loaded weapons …

For a defence of provocation to be accepted, the insult or act must be one which could, in light of the past history of the relationship between the accused and the deceased, deprive an ordinary person, of the same age, sex, and sharing with the accused such other factors as would give the act or insult in question a special significance, of the power of self-control. (modified objective test) 

· Provocation should be left to the jury when there is evidence going to both the obj. and subj. parts
· Note that provocation reduces murder to manslaughter, and can still have life imprisonment for manslaughter.
· Cts. have widened the obj. approach to include that background relationship between the accused and the deceased – R. v. Daniels
· Reformulation of the objective test: “the wrongful act of insult must be one which could, in light of the past history of the relationship between the accused and the deceased, deprive an ordinary person of the same age, sex, and sharing with the accused such other factors as would give the act or insult in question a special significance, of the power of self-control.” (par. 19)

· Previous murderous thoughts don’t preclude the defence if they weren’t in the accused’s mind immediately before the event

· In this case the fact that the accused hadn’t slept for more than a day, that the deceased held his wife possessively, and that the deceased taunted him are all evidence of the obj. test; they are relevant to the subj. part, too, along with the fact that he was stressed out, suicidal, and distraught

· Rejection alone isn’t enough to ground a provocation defence but here there were other factors. The fact that he couldn’t talk to his wife alone was the last straw.

· The ct. also considered if the deceased’s actions were a legally sanctioned right (which would deny provocation) and found that they weren’t.

· To leave the defense of provocation with the jury, the TJ must be satisfied that (12-250)

1. Some evidence of act or insult that could cause RP to loose control

2. Some evidence that A was actually deprived of self control by that act or insult.

· RP must be taken to be the same age, sex and must share with the A such other factors as would give the act or insult in question a special significance – 12-251

· From R v Tripodi we know that “sudden provocation” means that the insult must strike upon a mind unprepared for it, make an unexpected impact that surprises the A and sets the passions aflame.(12-253).  From Thibert we know that the background and history of the relationship between the deceased and the A can be taken into account.

· Glanville Williams says that even if long history of insults can still have provocation defence – 12-253

· The defence of provocation does no more than recognize human frailties.

· In both the objective and subjective tests it is necessary to consider the past history of the relationship between the A and the deceased.

· The events in this case unfolded quickly – this is a req for the provocation defence, can’t think about it and then go back and murder the guy – 12-255

· Dissent:
the taunts weren’t an “insult” under s. 232

The relationship between the deceased and the wife ≠ sufficient to cause the accused to lose self control

The accused had no right to speak to the wife alone in the 1st place if she didn’t want to therefore not being able to isn’t enough to ground the defence

Subj. element not met either – no suddenness, no reason for the A to be surprised by seeing the deceased touching his wife. 

No evidence on either part of the test therefore no provocation defence

R. v. Nealy  (1986 - Ont CA) 12-261

Appeal by D from conviction.

F:  D was charged with murder as a result of the stabbing of the deceased in the midst of a fight between the two men.  (Fight started when the deceased insulted D's girlfriend)  Evidence was introduced about consumption of drugs and alcohol, defences of intoxication, provocation and self defence were left to the jury.  The TJ charged the jury about all of these defences and about the fault requirement for murder.  TJ did not charge the jury as to the cumulative effect of the evidence of alcohol, and provocation and self defence in terms of them having an affect on the ability of the A to form the intent to murder.

I:  Did the TJ err in compartmentalizing the consideration of the defences?

H:  For D.  New trial ordered.

R:  Even if a defence does not raise a reasonable doubt, the cumulative effect and surrounding circumstances must be considered in determining whether D had the requisite intent.  It will be preferable in most cases for the jury to be charged to that effect, though it is not always necessary.

Quoted Campbell ( even if provocation is not a defence, you can look at evidence of provocation for all crimes (especially SI crimes including murder) to determine if ( had the requisite intent.
“All the circumstances surrounding the act of killing must be taken into account in determining whether or not the accused had the intent required for the commission of murder.” (12-263)
R.  v. Langolis (1993) Que. C.A. (11-009)

F: The (, a penitentiary employee, received anonymous telephone calls telling him that unless he wanted to jeopardize the safety of his wife and children he should not contact the police. The ( was given an address and told to bring items that he would receive to the penitentiary. The ( twice acceded to the request and, in doing so, smuggled drugs into the penitentiary. At his trial on charges of conspiracy, trafficking and possession of narcotics for the purpose of trafficking, and illegally selling drugs contrary to the Food and Drugs Act, the trial judge  held that, because s.17 CCC deprived the ( of the defense of compulsion by threats, s.17 was unconstitutional. The R appealed the (’s acquittal to Que. C.A.
I: Whether s.17 CCC violates the principles of fundamental justice due to the restrictive requirements which are placed on (’s who actually commit an offence to make out a defense of duress?
H: Trial acquittal upheld; s.17 invalidated.
Ratio: The requirements imposed upon a ( who actually commits one of the listed offences in s.17 to successfully make out a defense of compulsion by threats are so restrictive (esp. “immediate” death or bodily harm, by a person “present when the offence is committed” that there is a very real risk of conviction of a person who is morally blameless. Therefore, the section violates the guarantee of fundamental justice under s. 7 CCRF, and the ( may rely on the common law defense of duress.
Reasoning: The Court held that by denying the defense of compulsion to persons who commit any of the excluded offences as a result of credible threats of immediate death made by a person present when the offence is committed, s.17 requires the conviction of persons who commit those offences in a morally blameless and normatively involuntary manner. Such limits imposed by s.17 on a (’s right not to be punished for morally blameless behavior are not demonstrably justified in a free & democratic society within the meaning of s.1 CCRF. Therefore, s.17 is inoperative and the ( is entitled to rely on the common-law defense of duress. There is no requirement at common-law that the threat must be made by a person who is present when the offence is committed. The threat must be immediate and imminent and the person threatened must resort to the protection of the law if possible. The trial judge found an air of reality to the (’s defense and his charge to the jury did not reflect reversible error.
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