STANDARD WORDING:  
This can not be said strongly enough…..look very carefully at the code section number description in the question, is it .1 or (1) or .1(1) etc !!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!

Indictable / Summary conviction (6 months and/or $2000 U.N.O.) / Hybrid
Indictable = 553 for least serious, 469 for most serious, else electable – p10CN.
U.N.O. the burden of proof is on the Crown.

TOF = Trier of fact, TJ = Trial judge, 
R = Crown (Regina)

A = Accused
BRD = Beyond a reasonable doubt.

DOGBH = Death or grievous bodily harm.

BOP = burden of proof

OABOP = On a balance of probabilities.
	
	AR
	MR

	Conduct
	Voluntary act (or omission) by conscious mind (King)
(Perhaps the act or omission must show wanton or reckless disregard – e.g. s.219)
If is an underlying offence – write it out in here and put the details in circumstances e.g. assault with a weapon goes in here, “person” and “with a weapon” go in circum.
	Act or omission must be intentional

(Don’t list reckless here)
Conduct is a marked departure from that of a RP (If a negligence crime).
Don’t assume nothing in here, especially if more than just “act or omission” in the AR conduct block!

	Circum.

	“unlawfully” / “without lawful excuse” / “no justification or excuse” goes here (Decide who BOP is on and consider 11d.)
Person is a human being ?
No consent.
If an omission – must be a duty under circumstance.
	Fraudulently would be MR, but could be conduct or circumstance, I would say circumstance because is kinda like unlawfully!
There is no MR for unlawfully – MOL not a MR element or excuse!
But the A would have to accurately understand the facts which result in him not having a lawful excuse. R not really required to prove w/o lawful excuse, but will just say there was none and see if A reacts.
A must know about the facts which create the duty, although doesn’t have to know about the duty itself.

	Conseq.
	Death ? – must be caused by the conduct?
If you see the word causes in the offence, then that points to a consequence.
	Be weary of this block
For manslaughter = obj fors of BH (Creighton), but see dec exam memo.
Intent / reckless (?-Look at section) wrt conseq (injury / disturbance)
1 - something in the CCC indicating MR ? (obj or subj ?)

2 – special stigma crime requiring subj MR

3 – possible that no MR consequence i.e. where the consequence is an aggravating factor but not the essence of the crime e.g. 1 assault causing bodily harm, no MR for bodily harm only for the assault e.g. 2 arson endangering life

If not clear if conseq. have to result, say they do – in favour of A

If ? if willful wrt conduct relates to conseq ( yes b/c  in favour of A


Specific intent ? ( often indicated by the words “with intent to”
· Once you are done, look forward and back in the code to check for other relevant sections!!!

· From Mezzo we know that the R must present evidence on every element. 
· From De Sousa we know that MR is not required for all consequences.  So long as there was MR w.r.t. the circumstances, then the A can be found guilty for the full offence.
· Whenever A is required to prove an element essential to guilt, 11d will be violated (Whyte). 

· Motive may contribute to belief in guilt BRD, but is not an element which the R has to prove
AR 
Conduct:

If it is an omission, you must say what the omission is under conduct, don’t leave it to a later stage. And this omission must be the thing that caused the consequences.  The same is true for acts of course.
Circumstances:

Weapon is …..(s.2).
Consequences – Issue of CAUSATION:

Don’t talk about the chain being broken until you have established the chain.  A arguing broken chain is not a defence, it is the R being unable to prove causation.  A only has to raise a RD that one of the intervening events broke the chain.

My big mistake on the Dec exam was not deciding what the actual act or omission was, and then not identifying the chain which led to the consequences, and then not discussing how the chain may have been broken.
· Knowledge = Intention, so if co-perp had intention, and A had knowledge, A had intention. 

· Duress does not negate intent (Hibbert)
1st degree murder:
R must prove BRD that the conduct (or omission where there is a duty to act) of the A was a “substantial and integral cause” of the death (Harbottle). Apply this test to upgrade to first degree murder only after have used the Nette test to establish guilt regarding murder ( Now look at other points from general crimes below.
General crimes (Including manslaughter):

· Bodily harm means hurt or injury to a person that interferes with the health or comfort of the person and is more than merely transient or trifling in nature (s.2).

· R must prove BRD that the consequences occurred and that the acts (or omission where there is a duty to act) of the A were a significant (beyond de minimis) contributing cause of the consequences (Smithers). Nette changed this to “significant cause”, but the standard is the same.
· The conduct of the A can meet the causation threshold even if it is not the only contributing cause (Smithers).
· Establish the chain: In this case the act (omission) of ……led to ……consequence.  Hence there is a chain of causation and it can be said that the act was a significant cause of the consequence. 

· Now consider if the chain was broken: Unless the subsequent cause is so completely overwhelming so as to make the original cause merely part of the history, the original cause will be found to have caused the harm (Blaue, Smith, Jordan). In this case…..was still the operating cause….???
· The A must take his victim as he finds him (thin skull - Smithers) and personal characteristics of the victim which result in harm will not break the chain of causation (Blaue (and s.224 iff death results)). 
· s.225 iff death results ( Improper medical treatment administered in good faith will not break the chain of causation.
· The AR and the MR must overlap. However from Fagan and Mali (p36CN), Hooper (p37CN) the AR can be viewed as a chain of events and if there was MR at some point in the chain will be sufficient for guilt.
MR:
Subjective MR – When code is silent

MR requirement is not explicit from the wording in the code. Assume a true crime and that subjective MR is required (Beaver, Sault Ste Marie).   The R must prove (BRD) knowledge, willfull blindness or recklessness.
Recklessness is easiest to prove, so try that first: 

Subjective MR – willfulness / intention
· To prove willfulness/intention the R must prove BRD that the A desired the consequences or was substantially certain that the consequences would occur (Buzzanga). (Unless there is a code clause which changes the meaning of willfully for the particular crime under consideration, like for mischief – s.429).
· Criminal guilt does not require foresight of the consequences of an unlawful act (DeSousa).
Subjective MR – Knowledge 

· To prove knowledge the R must prove BRD that the A had knowledge of …… 
· It will be acceptable to prove willfull blindness(WB), but proving recklessness will not be sufficient (Buzzanga).

· To prove willful blindness the R must prove (BRD) that the A had his suspicion aroused (subjective) but then deliberately omitted to make further enquiries because he wished to remain ignorant (Currie).  This will then constitute knowledge.
· An honest although unreasonable mistake will negate subjective MR (Beaver). 
Subjective MR – Reckless

· To prove recklessness the R must prove BRD that the A knew the circumstances may have existed i.e. that there was a risk, but assumed the risk nonetheless (Buzzanga).  Risk taken must be one which was objectively unreasonable to take, and the A must have subjectively known about the risk. (For a defence you can only refer to the A honestly not knowing about the risk, you can’t say he thought it was reasonable.)
Legal presumption - Burden of proof on A

· The word “establish” (or “prove”) indicates that the A has a legal burden (Appleby, Whyte).  
· After R has proven the basic fact, the presumption will stand unless the A leads evidence which disproves the basic fact on a BOP.
· Legal presumptions violate 11d of the charter because they allow a conviction despite a reasonable doubt (Oakes), but may be justified under s.1 of the Charter.
· If the presumption is displaced then the crown would have to prove MR another way.
· Whenever A is required to prove an element essential to guilt, 11d will be violated (Whyte).

Evidentiary presumption – Burden of proof on A

· The words “in absence of evidence to the contrary” indicate an evidentiary burden on the A (Proudlock, Downey).
· After the R has proven the basic fact, the presumption will stand unless the A leads evidence which raises a reasonable doubt regarding the truth of the basic fact.  The evidence led to rebut the presumption does not have to be believed by the TOF, but it can’t be disbelieved (Proudlock).
· If the presumption is displaced then the R would have to prove MR another way.

· Even if the evidentiary presumption stands, the TOF must still believe BARD that the accused is guilty.

· Evidentiary presumptions violate 11d of the charter (Downey), but may be justified under s.1 of the Charter.

· Whenever A is required to prove an element essential to guilt, 11d will be violated (Whyte). 
Oakes test: (p34.2CN)
s.11(d) – Presumption of innocence:
From Oakes, Vallaincourt ( If it is possible for the A to be convicted despite there being a reasonable doubt as to an essential element of the offence, the presumption of innocence (s.11d) is violated. 
From Whyte, whenever A is required to prove an element essential to guilt, 11d will be violated.

s.7 – fundamental justice - Voluntary:

s.7 is violated if A can be convicted for involuntary acts (Daviault). 
Moral blameworthiness is a principal of fundamental justice; criminal liability should only be borne by those who committed voluntary (physically and mentally) acts with a conscious mind (Ruzic).

Violations of s.7 are not easily saved by s.1 (Ruzic).
As a general rule it is a principle of fundamental justice that a subjective MR with respect to the prohibited act exist in order to avoid punishing the morally innocent (Vallaincourt).  (But if approve the legislation  - However there are a number of CCC offences for which have objective MR or for which only causation and a lack of due diligence need to be established (8-027))
s.1:

Burden is on the R to prove (on Bal of Prob) that the charter violation is “reasonable and demonstrably justified” (Oakes at 3-047). To do this the Oakes test requires the following 2 criteria to be met:

1. Ends analysis: The objective must be of sufficient importance to warrant overriding a constitutionally protected right.
2. Means analysis: The means must pass the proportionality test which has 3 parts:

Rational connection(RC): From Laba we know that there does not have to be a RC between the basic fact and the presumed fact. Only require a RC between the between the presumption and the objective of the legislation.
Minimum impairment: The means do not have to be the “least intrusive” possible means, so long as there is no alternative means which the crown could have chosen and which would have been less intrusive and which would have achieved the objective effectively (Downey, Whyte). In Chaulk Lamer C.J.C. further toned down this stage of the test saying that the court should not second guess policy choices of parliament and that it is hard to know which method would violate the rights the least while still achieving the objective (12-021). 
Proprotionality: Between importance of objective and limitation of right

Penal negligence

The test for penal negligence is used when an objective MR is required for a conviction. The R must prove BARD that the behaviour of the A showed a marked divergence from that of a reasonable person in the circumstances (Hundal). Penal negligence is a constitutional standard and is the lowest standard that is permissible for the fault requirement of a true
crime.
AR = marked departure from the behaviour of a RP in the circumstances
MR = Objective forseeability of ??? (for unlawful act manslaughter it would be bodily harm – Creighton)

Criminal negligence

Under CN the R must prove BRD that the behaviour of the A showed a marked departure from that of a RP in the circumstances (Creighton). s.219 also requires the A to have shown a wanton and reckless disregard for the lives and safety of other persons. Criminal negligence is used only with those few sections of the Code that deal with crim neg. Crim neg causing death, causing bodily harm and manslaughter by crim neg.
Provincial statute

	
	AR
	MR

	Conduct
	Act or omission must be voluntary
	No subjective MR (assuming SL or AL)

Defence of Due Diligence if SL

	Circumstance
	
	

	Consequence
	
	


Strict liability means there is no mens rea at all - the accused can be acquitted if he/she proves on a balance of prob that he/she was duly diligent wrt facts. If there is no meaningful due diligence defence (e.g. if any due dil. defence would relate to mistake of law) one must consider whether the offence is in fact strict liability (Pontes) So before you begin, decide what the due diligence defence would be and if you can’t think of one, it is probably SL.

Classify the offence: Sault Ste Marie (SSM) says that if are no words to clearly indicate a subjective MR or absolute liability, then it should be assumed to be a strict liability offence. Since it is in a provincial statute it will not be a true crime. SSM says that to determine the MR requirement should look at the overall scheme of the legislation and the penalties attached to determine if the offence is AL or SL.  From Reference Re: s.94(2) of the Motor Vehicle Act, an absolute liability offence which MAY impose a prison sentence is unconstitutional. In this case….(high fines, jail?)
Absolute liability and strict liability:

· From Reference Re 92(2) MVA and Vallaincourt (9-046) we know that if an accused is at risk of imprisonment, then the offence cannot be one of AL, it can however be SL with a DD defence.

· From Sault Ste Marie we know that an offence can only be classified as SL if the defences of DD and reasonable MOF are available.

· In strict liability offences, once the AR is proved, it is presumed that the A is guilty, and there is an onus on the accused to prove “due diligence”, which if believed on the BOP, will be a valid defence. Due diligence goes to the facts, ignorance of the law is no excuse (s.19, Pontes). 
· From Wholesale Travel Group, requiring the A to rebut a presumption of guilt by proving due diligence does violate 11.d of the charter, but is justified under s.1 even where imprisonment is available as a punishment. 

· Regulatory negligence does not require the marked departure from the reasonable person standard as required for penal negligence, any departure from the reasonable standard will attract liability.
· Pontes (9-046) defines two methods for determining whether an offence is one of AL:

2. Overall regulatory pattern adopted by the legislature, the subject matter, the importance of the penalty and the precision of the language used.
3. The availability of the DDD: If DDD available, the offence is one of SL. (Chicken and egg – see p50 CAN)
From Pontes and Sault Ste Marie (9-054) the MR for a SL offence can consist of negligence in relation to any of the elements of the AR.
CCC offences will, unless clearly indicated otherwise, have a subjective mens rea requirement (Pure and Baril).
Parties:
Must decide if are being charged as a party – if so, then must refer to s.21or the other appropriate section and use different elements i.e not those of the original offence – Parties always have the intox defence from Leary! 
· If do any of the elements of the AR then are a principle, but don’t have to do all of them to be a principle.
· A party can be convicted despite the principle not being charged with or convicted of the same crime (Vallaincourt, s.23.1)
· Under s.21.(1)(b)The party does not need to have actually helped. Recall will and james – putting on mask, taking club.
· Jury does not have to agree on whether A was the principal, or aided or abetted, unaniminity of result is sufficient (Thatcher).

· 21(1) is a SI crime (Fraser). Even if the principal committed a GI crime i.e. person who aids or abets does so with the intent that the principal commits the crime.   
· R must prove subjective MR by the party BRD even if no MR is required by the principle (AL/SL offence) (Woolworth). [exception of manslaughter, Manslaughter is a tricky one because is normally an accident and cannot aid or abet someone to commit an accident, so is not SI for aiding and abetting manslaughter, but for the purposes of this course, we say that all aiding and abetting, including for manslaughter, is a SI crime].  
· To aid (or abet) one must have knowledge of the circumstances of the offence (Fraser).

· For parties to special stigma crime, the R must prove (BRD) a subjective level of fault ( read out the words “ought to have known” of s.21(2) (Logan). 
· For parties to attempt special stigma crime (including attempted murder), the R must prove (BRD) a subjective level of fault ( read out the words “ought to have known” of s.21(2) (Logan).
· “Abet” means “encourages, supports, upholds”, and encouragement of the principal offender is sufficient ground for culpability (Dunlop).
· Must be evidence of aiding or abetting for s.21 to be put to the jury (Dunlop).

· Observing a crime without attempting to prevent it is not illegal (Dunlop, Smith & Hogan). But encouragement of the principle offender is sufficient ground for culpability (Dunlop).
· Mere presence at the scene of a crime does not invoke s.21, the A must have encouraged the principal, or done an act to facilitate the commission or prevent interference with the crime (Dunlop).
· The decision in Hibbert specifically says that duress cannot negate the MR for offences under 21(1)(b) or 21(2), aiding or common intention offences.  But duress could still be used as an excuse defence.
· 21(1)(b) and (c) have purely SUBJECTIVE TESTS regardless of the underlying offence. 21(2) has a subjective test in the common intention and an objective test in the “ought to have known” part. 
· A co perpetrator simply means that two people are working together as principals, that you cannot separate one as a principal and one as a party. A principal/party relationship exists where there is the primary actor doing the elements of the offence and someone else lending assistance or encouragement.
Attempts:
· From s.24(1) – attempts are always an included offence.

· AR = steps “beyond mere preparation”.  Whether the steps would be beyond mere preparation is a ?OL, whether the steps were actually physically taken is a question for the TOF (Deutsch). In this case the acts were….
· MR = s.24(1) ( all attempt crimes are specific intent, recklessness is not enough. The R must prove that the A intended or was substantially certain that the consequence of the completed offence would result. From Sorrell and s.24(2) we know that the intent (MR) is a ?OF.  The MR must exist, or at least overlap (Fagan), with the acts beyond mere preparation.
· For parties to attempt special stigma crime (including attempted murder), the R must prove (BRD) a subjective level of fault ( read out the words “ought to have known” of s.21(2) (Logan).
· For attempted murder, MR of subjective specific intent to kill is required, recklessness is not enough (Ancio). (See s.239 for punishment)
· The intent (?OF) required for MR may be inferred from the AR if the AR is sufficiently unequivocal (Sorrell) - e.g. A shoots but just misses.
· Where the A’s intention is otherwise proved, equivocal actions may establish the AR, but where the A’s intention is not otherwise proved, then equivocal acts will not establish the AR (Sorrell and Deutsch).  

· Is a thin line between mere preparation and actual commencement of steps to commit the crime (Sorrell).
· “The distinction between preparation and attempt is essentially a qualitative one” (Deutsch).
· One can be convicted for the attempt of an impossible crime, but not an imaginary one (Dynar and s.24(1)).
· Grant said this wrt chap 11 questions: The clearer the evidence of the AR, the more that demonstrates what the intent of the A was. Similarly clear evidence of intent may shade how we see the AR actions.
Defences – Note that for all defences, start by noting the relevant stuff in the table.

· Question of law whether the defence should be left to the jury (AOR). Whether the defence should succeed is a question of fact (Latimer, and others).

· Unless noted otherwise, for all defences, the A is required to give the defence an air of reality. Although from Pawliuk and Pappajohn we know that, with the exception of MD, the TJ is obliged to charge the jury with all defences which have an AOR regardless of whether the defense was raised by the accused.

· The existence of an AOR  is a question of law for the TJ, and will not exist unless there is some evidence on each of the elements of the defence (Daniels).

Mistake of fact – “No MR” defence = Defence before the elements of the crime have been proved:
In table below giving an air or reality is not really a BOP, A must just do this to get it before the jury – Must however raise a RD if want to get acquitted.

	
	MOF - consent
	MOF – subjective MR
	MOF – objective MR
	MOF – strict liability

	CL or Stat?
	s.273.2
	CL – s.8.(3)
	CL – s.8.(3)
	CL – s.8.(3)

	BOP
	A to give AOR to get to jury (ppjohn)

R to disprove BRD
	A to give AOR and raise RD that honestly believed mistake

(Beaver, ppjohn)
	A to give AOR and raise RD that honestly and reasonably believed mistake
	A to give AOR and prove on BOP that honestly and reasonably believed mistake

b/c higher legal burden on A,  will take more to meet the evidentiary AOR  threshold

	All offences?
	 Agg Sex Ass / Sex Ass with a weapon
	Assault and regular sexual assault.
	
	

	Acquittal?
	Acquittal
	Acquittal
	Acquittal
	Acquittal


Mistake:

· A is required to give the mistake defense an AOR to get it to the jury (Pappajohn).
· From Beaver (affirmed in Pappajohn) we know that the mistake need be honest, but not necessarily reasonable. However  Dickson said in Pappajohn (9-010) that if a MOF is not reasonable it has less chance of being believed to be honest. 
· Regardless of whether a subjective or objective test is used, for true crimes an A need only raise a reasonable doubt based on a mistake of fact.
· Since MOF deals with the proof of the elements of the offence, the strict objective test from Creighton is applied. 
Mistake regarding consent :

· Mistake regarding consent is only an issue if the jury finds lack of consent.

· Consent relates to the time of the activity and is an ongoing issue.

· After Pappajohn s.265(4) was enacted and says that to create an AOR, the TJ must be satisfied that sufficient evidence exists that, if believed, would allow a jury to acquit.
· From Park and Pappajohn we know that to give an AOR to the MOF defence, testimony of the A will normally be necessary, but a mere assertion of mistake will not normally be enough, need supporting evidence/circumstance, although not necessarily a supporting witness, but at least a reason for mistake.

· From Park, there will be no AOR if either the totality of the evidence for the A is incapable of establish mistake or if the totality of the evidence for the A is clearly, logically inconsistent with the totality of evidence which is not materially in dispute.

· A defence of consent is consistent with a MOF defence (Pappajohn, Park).
· From Pappajohn and Park we know that where the stories of the ∏ and the ∆ are diametrically opposed, the MOF defence will not have an AOR and will therefore not be put to the jury. It then becomes a question of consent and a question of whose evidence is believed.

· Regardless of whether a subjective or objective test is used, for true crimes an A need only raise a reasonable doubt based on a mistake of fact.
· Since MOF deals with the proof of the elements of the offence, the strict objective test from Creighton is applied. 

· If charged with s.271 – s.273, then s.273.2 applies ( reasonable steps. The R must prove BRD that the A did not take reasonable steps.
OR

· An honest but reasonable mistake by the A regarding consent will allow an acquittal.  The R must prove BRD that the A was not honestly mistaken. 
DEFENCES WHICH CAN DETRACT FROM MR:
Intoxication 

· Involuntary intoxication is always a defence and negates AR voluntariness (King). A to AOR, R to prove A was acting voluntarily BRD.
· From Penno we know that if intoxication is an element of the crime then intoxication is not a defence.

Intoxication – Specific intent – Leary defence:

	
	Intoxication

	CL or Stat?
	CL – s.8.(3) 
Leary

	BOP
	A to give AOR

R to disprove BARD

	All offences?
	SI

	Acquittal?
	Less included GI or acquittal


· If intoxication is voluntary, the substance causing the intoxication is irrelevant.

· Intoxication can negate MR for SI crimes, but a high level of intoxication is required (Leary).

· Don’t consider capacity to form intent separately from question of whether A actually had intent. A single question is asked: “Did the A have the requisite intent?” (Robinson).

· Only where expert testimony has focused on the capacity to form intent should the question be asked in 2 stages – Did the A have the capacity to form the intent, Did the A form the intent? (Robinson).

· For SI crimes, if there is no lesser included offence the A will get absolute acquittal. (e.g. shooting but aim 180 deg in wrong direction.)

Intoxication – General intent:

	
	Intoxication

	CL or Stat?
	CL – s.8.(3) Daviault

	BOP
	A to prove on BOP
Because of the higher legal burden on the A, it will take more to meet the evidentiary AOR  threshold 

	All offences?
	GI except s.33.1(1)

	Acquittal?
	Acquittal


· In Daviault, the part of the Leary rule which says that the intoxication defence does not apply to GI (and that the intent to get drunk can be substituted for the intent to commit the offence) was held unconstitutional because it may allow a conviction despite the TOF having a reasonable doubt as to the intent required for the MR.

· From s33.1(1) we know that intoxication is not a defence for GI offences in which the A interferes (or threatens to do so) with the bodily integrity of another person. Such offences are by definition a marked departure from the behavior of a RP.    …..is a crime interfering / threatening to interefere with the bodily integrity of ….. and therefore s.33(1) does not apply and … will have no intoxication defence.  However the constitutionality of s.33.1 may be successfully challenged and this should be tried.
OR

This is a general intent offence, but is not one involving interference (or a threat of intereference) with the bodily integrity of another person. Therefore s.33.1 does not apply and (from Daviault) if the A was intoxicated to the point of insanity / automatism, then intoxication can be a defence. A to prove on a BOP.   This BOP violates ss.7 and 11(d) of the charter, but these violations are upheld under s.1 (Daviault). In this case….was not drunk to the point of automatism…
12-140 – Lamer C.J.C said that for GI intox a state of AT is required.  For regular AT there is a legal burden on the A, so can put one on the A for intox AT as well.
Provocation –Excuse defence 

Provocation may raise a reasonable doubt that the A had the requisite MR for murder (Nealy). 
	
	Provocation

	CL or Stat?
	s.232

	BOP
	A to give AOR

R to disprove 1 element BARD

	All offences?
	Murder

	Aquittal?
	Manslaughter


· Whether an AOR exists is a question of law for the TJ, and will not exist unless there is some evidence on each of the elements of the defence i.e. evidence of wrongful act which may cause an OP to loose control, and evidence that A lost control (Daniels, Thibert).

Provocation is an excuse based defence after all the elements of murder have been proven.
1. The insult must be to the A, not to a third person.

2. A must not have invited the provocation.

3. Insult must be one which would deprive RP of self control

4. A must actually have been deprived of self control at the time of the offence – Require sudden reaction before time to cool off.

s.232 ( 2 questions for the TOF, one objective and one subjective:

Objective Question: Did the deceased direct a wrongful act or insult at the accused

Was the insult (“blows, words or gestures” (s.36)) one which could, in light of the past history of the A and the deceased, deprive an OP of the same experience, age and sex of the A of self control (Thibert, Hill, Daniels). Relevant contextual factors, such as race if the insult was a racial slur, should also be considered (Hill). Factors such as temperament and intoxication are not considered at this stage (Hibbert).

Act or insult does not have to be illegal, acts within the law can be provocation, but exercising a positive legal right, like serving a writ, cannot be provocation (Thibert).

The test is not would the ordinary person (OP) kill, by definition the OP does not kill, but would an OP loose control (Thibert).

Words or acts which may not ordinarily be insults may be when the history and experience of the A is considered (Thibert, Daniels).

This objective test being used on a murder A is constit. because the AR and MR have all already been proved (Cameron).

Subjective Question: Did the A  actually act in response to the act or insult, was the A actually deprived of self control at the time of the offence. 

The A must have acted on impulse before having time to cool off (s.232 and Hill).  

All factors (age, experience AND temper, anger, propensity for violence, intoxication etc) can be considered at this stage (Hill).

Even if there has been a history of insults, a fresh insult which can be provocation if it strikes upon a mind unprepared for it and sets the passions aflame (Thibert).

Self defence and provocation can be argued in parallel even though SD requires thought and provocation is supposed to be a thoughtless reflex.

From Parent we know that anger is not a stand alone defence but may be considered in the subjective stage of the provocation defence.

Negation of MR
· For murder, attempted murder and other SI crimes, after you have discussed the effect of the individual negation of MR  factors ( “The knock to the head (?), the cocaine (?), the insult (?) and the approaching attacker (causing a self defence reflex)(?) must all be considered when deciding if A had, BRD, the specific intent to commit murder.

From Nealy, the “cumulative effect”, and from Campbell, the “totality of the evidence”, of intoxication, provocation, self defence and other factors may be taken into account to raise a reasonable doubt as to whether the A had the requisite MR. 

A could argue that [psychological shock (?)] / [the blow to the head (?)] caused non MD A and that combined with the intoxication the A was not able to form the requisite MR.  However intoxication + Non MD A is generally considered to be just intoxication.
This is applicable to SI offences so ….






OR 


This is less applicable to GI crimes and will seldom succeed, but … could argue…

STAND ALONE DEFENCES:

Duress:

	
	Duress – Principal
	Duress – Party

	CL or Stat?
	s.17
	CL – s.8.(3) 

	BOP
	A to give AOR

R to disprove 1 element BRD
	A to give AOR

R to disprove 1 element BRD

	All offences?
	Not excluded ones
	

	Aquittal?
	Acquittal
	Acquittal


· Hibbert and Ruzic indicate that duress does not normally negate MR, and never negates AR.  
· Where state of mind is not in the elements,( and  21(1)(b) or 21(2) (Hibbert)) The A’s state of mind is not part of elements of the offence. Therefore duress will be exclusively an excuse based defence which is considered once all of the elements of the offence have been made out BRD (Hibbert and Ruzic).
OR

Where state of mind is in the elements. In this case the state of mind of the A is included in the elements of the offence so duress can operate to negate MR or can be an excuse defence once all of the elements of the offence have been made out BRD (Hibbert and Ruzic).
· Attempt crimes are all SI and are mostly MR, so duress could negate the MR, or could say that is an excuse defence after the elements have been made out, but since it is mostly MR, this will make little difference.

· It is a principle of fundamental justice that only morally voluntary conduct can attract criminal liability (Ruzic, 12-184).

· Morally involuntary conduct is not blameless, once the elements of the offence are made out the A cannot be said to be blameless, but morally involuntary conduct can be excused (Ruzic).

· For excuse based defences, use modified objective standard which takes into account the “particular circumstances and human frailties” (para. 60) of the A (Hibbert).  This difference to the pure objective test defined by Creighton when proving the elements of the offence, is justified on the grounds that when proving the elements for crimes it must be assumed that the A  entered the situation voluntarily, but with duress the A is coerced (12-199).

s.17 defence of duress.

Principles must use the s.17 defence of duress, parties can use the CL defence (Paquette, Hibbert).
Elements of s.17 defence:
The court in Ruzic held that the immediacy and presence requirements in s.17 violated s.7 (and were not upheld under s.1) because they allow individuals who acted involuntarily to be declared criminally liable.  The court in Ruzic went on to apply the CL test. Since ….is being charged with an unlisted offence I will apply s.17 for …..as a principle
and say that even though the threatener was not present and therefore the threat was not immediate, the s.17 defence of duress is still available. Check the other elements:
OR

In this case the threatener was present and the threat was immediate, so the s.17 defence is definitely available even without the changes from the Ruzic decision. Check the other elements:
1. Under compulsion by threat of death or bodily harm
2. A must subjectively believe that the threats will be carried out

3. Not a party to a conspiracy/association whereby the person is subject to compulsion.

There is no requirement for A believing there to be no safe avenue of escape / legal alternative. Therefore this test is now more lienient than the CL one and the A should be given the benefit of the doubt i.e. don’t apply the CL test like was done for Ruzic.
The wording of s.17 does not require the threat to be to the A i.e. the threat can be to a 3rd party, so long as the threat is expressed to the A.

If A is charged with an offence with an included offence, then the larger offence must not be on the list in s.17, but can apply the rule which says must be to the advantage of the A.
……is on the list of excluded offences in s.17.  The A should argue that the CL defence is available to principals, because Ruzic was a principal and the SCC applied the CL defence. Alternatively the A should argue that the not allowing a duress defence at all is unconstitutional because it may determine criminal liability when the A acted involuntarily (Ruzic). Assuming the CL defence of duress is available…
Common law defence of duress.

· S.8(3) preserves the CL defence of duress.  
· s.17 only applies to principals and parties use the CL defence of duress (Paquette (12-165), Mena (12-166).) 

Elements: 
1. A must be driven to act solely by serious threat of DOGBH.

2. A must subjectively believe that the threats will be carried out.

3. The seriousness of the threats must be such that a RP in the situation would have acted the same way.

4. A must believe that there is no legal alternative / safe avenue of escape. This element has a personalized Hibbert objective test i.e. consider a RP with the “particular circumstances and human frailties” (para. 60) of the A. 
· No requirement for the threat to be immediate or for the threatener to be present. However do require close temporal connection between the threat and the harm threatened and the threats must be operating in the mind of the A at the time.  

· Can apply when the threat is to a 3rd party (Ruzic), so long as the threat is expressed to the A.

Fitness to stand trial – S.2
“unfit to stand trial”, s2 ( means unable on account of mental disorder to conduct a defense at any stage of the proceedings before a verdict is rendered or to instruct counsel to do so, and, in particular, unable on account of mental disorder to

(a)  understand the nature and object of the proceedings

(b)  understand the possible consequences of the proceedings, or
(c)  communicate with counsel.
s.672.22 ( There is a presumption that a person is fit to stand trial; this must be disproved by the party alleging on a balance of probabilities. Court can decide that are unfit to stand trial at any stage of the proceedings – s.672.23(1)
Mistake of law:

· From s.19 and Molis (9-051) we know that MOL is no excuse
· If there is a MR requirement for the commission of the crime, the R must prove that ( had knowledge of the driving suspension (Prue and Baril).  But in a crime of strict liability, lack of knowledge will be deemed a MOL and will be no excuse (McDougall).
· MOL is an excuse where knowledge of the law is one of the elements of the crime (Docherty).

· From Cancoil we know that under officially induced error MOL can be an excuse, but must be a reasonable error.  Reasonablness will depend on efforts made to ascertain the proper law, the position of the advising official, clarity, definitiveness and reasonableness of the advice given etc – Strict objective test is used.

· From Pontes (9-055) MOL can be pleaded to mitigate sentence.

NCRMD and AUTOMATISM:
Mental disorder defense suggests that ( is unable to meet premises of mens rea

· Presumption of sanity (s.16(2)) violates 11(d) because it presumes an element essential to guilt, but is justified under s1 (Chaulk). Presumption stands until disproved on a balance of probabilities by the party raising MD.

· The R can only raise the issue of MD when the A has put his mental state at the time of the offence into question, or the R can raise MD after the A has been found guilty of the offence (Swain).

· MD can operate as a defence in 3 ways – it can negate the MR (Cooper did not know that strangling could cause death) or AR (Stone had impaired consciousness made acts involuntary) or it can operate as an excuse defence once the elements of the offence have been made out. (Chaulk, 12-013)
	
	NCRMD (MD A)
	Non MD A

	CL or Stat?
	s.16
	

	BOP
	On party raising on BOP.
b/c higher legal burden on A,  will take more to meet the evidentiary AOR  threshold
	Burden on A on BOP
b/c higher legal burden on A,  will take more to meet the evidentiary AOR  threshold

	All offences?
	
	

	Acquittal?
	NCRMD 

3 options – 91 of CN – AD,CD,I
	Acquittal


1. The A must give the automatism defence an AOR to get it to the jury (Stone, Parks). Stone set out stringent requirements for an AOR to be created. 


In this case psychiatric blow Non MD A will not have an AOR because …(12-102 – para.192, See p100.3CN).  ...the A had a motive, was not glassy eyed, had been drinking (alcohol weakens argument for Non MD A) and the given facts would not likely support psychiatric testimony that ….was in a state of non MD A.
OR
In this case physical blow non MD A will not have an air of reality because the A had been drinking and alcohol weakens the argument for non MD A.
2. Then the TJ decides whether it is MD automatism or non MD automatism. Only one of these is put to the jury. MD is defined in s.2 as a DOM. It is a ?OL for the judge to decide if A could have been suffering from a DOM at the time of the offence (Cooper, Rabey) (12-071). TJ starts with the presumption of MD automatism and need evidence to shift to non MD A (Stone).  Psychiatric evidence is important but not determinative. DOM is a legal term not a medical term of art.  If the automatism is internally caused then is a DOM and therefore MD automatism, but if externally caused e.g. blow to the head, then non-MD automatism (Rabey and Stone).  
· Legal policy factors of [(1) scope of the exemption from criminal responsibility and (2) public protection (continuing danger) (3) internal cause (4) feigning and floodgates] are considered in the DOM classification (Rabey and Stone) (12-071).
· A mental disorder may be a DOM whether it is recurring of non recurring (Rabey) (12-072). 
· DOM is “any illness, disorder or abnormal condition which impairs the human mind and its functioning, excluding however, self induced states caused by alcohol or drugs, as well as transitory mental states such as hysteria or concussion” (Cooper, 12-049).
· For non MD automatism, the psychological blow would have to be sufficiently severe to cause a RP to enter a state of automatism (Stone, Rabey). Bastarache in Stone indicated that a “contextual objective test” should be used which considers a “similarly situated individual”.  The reference in Stone (1999) to the Falconer case (12-108) suggests that the test is more objective than the Hibbert (1995) test. 

· In Rabey Martin J.A. (Ont C.A.) held that the ordinary stresses and disappointments of life could not have caused the dissociative state and therefore IF the A was in a dissociative state then the cause must have been internal, and therefore the TJ erred in saying that the cause was an external “psychological blow”.

· Testimony of the A alone, saying that he has no recollection of the defence, is not enough to create a foundation for the defence of non-MD automatism (Rabey, 12-079).

· In Parks it was noted that somnambulism was non MD automatism, but it was noted that it could be MD automatism. The internal / external cause rule does not really work for sleepwalking.

If CONCLUDE MD AUTOMATISM APPLICATION OF S.16:
· If TJ concludes MD A, the test from s.16 has two parts:

1. Did the A, at the time of the offence, actually suffer from a MD (Defined in s.2 as a DOM). This is a ?OF (Rabey, Cooper, 12-072).  
2. Did the MD render the A: 

(1) incapable of appreciating the nature and quality of his acts (negation of MR)

“appreciate” means perceiving the physical consequences, impact and results of the acts of the AR (Cooper, 12-052). Does not require knowledge of legal/penal consequences (Abbey).

OR

(2) of knowing they were wrong. (Excuse defence)

This is when the A didn’t know it was against morals or norms of society (Chaulk). The defence is available when A knows it is against the written law but thinks it would be right in the given situation.

The appreciate test relates to negation of the MR and the know test operates as an excuse defence. (Chaulk)

If MD does not totally negate the MR for a SI crime, could also say that as a result of MD the A did not have the capacity to form SI, so should only be convicted of the lesser included offence, but this is getting close to a defence of diminished responsibility which does not exist in Canada.

IF CONCLUDE NON MD AUTOMATISM:

· Assuming the TJ puts non MD A to the TOF, A must prove on a balance of probabilities that he acted involuntarily at the time of the offence (Stone). This relieves the R of the onerous burden of proving voluntariness. This violates s.11(d), but is upheld under s.1 because A is easy to feign and all of knowledge of its occurrence rests with the A (Stone, para 180).   Charge to the jury must emphasize policy factors of feigning and repute of justice system (Stone, 12-109).

· RP test for psychological shock – See above, or was it a concussion ?

Necessity:

	
	Necessity

	CL or Stat?
	CL – s.8.(3)

	BOP
	A to give AOR

R to disprove 1 element BARD

	All offences?
	Unlikely for murder (Latimer)

	Aquittal?
	Aquittal


· 3 elements of the defence of necessity (Perka, Latimer): 
1. Require imminent and significant degree of peril (Foreseeable danger is not enough).

2. Must be no reasonable legal alternative. 
3. Must be proportionality between harm and benefit (Look at risk of harm, not harm actually caused because we are asking if the behavior of the A was reasonable in the circumstances).
· Use a modified objective test from Hibbert i.e. consider a RP with the “particular circumstances and human frailties” (para. 60) (para. 60) of the A to assess degree of peril and legal alternative, but for proportionality use strict objective standard (Latimer).
· Illegality and/or negligence do not negate necessity, so long as actions were legally involuntary and you did not put yourself in a position where you would be forced to break the law (Perka).

· Necessity excuses conduct, it does not justify it. Necessity applies when all of the elements of the crime have been made out i.e. it does not negate the elements (Perka).
· From Langlois and Ungar, the defence of necessity can apply when the threat is to a 3rd party.

Self Defence (Justification defence – Motive justifies acquittal, did nothing denounceable)
	
	Self Defence

	CL or Stat?
	s.34(1), s.34(2), s.35

	BOP
	A to give AOR

R to disprove 1 element BARD (Pawliuk)

	All offences?
	

	Aquittal?
	Aquittal


S.34(1) - Applies to those unlawfully assaulted who did not provoke it, and they are justified in using force provided:

1) The force was not intended to cause DOGBH, although DOGBH can result.
2) The force must be proportional to the threat -Though A cannot know exactly how much force to use (Baxter). If A used more force than was necessary, A can argue that a RP would have made such a mistake in the circumstances, and that A subjectively believed that the amount of force used was necessary (Petel).  The Hibbert RP test which accounts for the “circumstances and human frailties” (para. 60) of the A is used to determine reasonable mistake. 
An A who was intoxicated can argue mistake, but it must still have been a mistake which a reasonable sober person would have made (Riley).

S.34(2) – Applies only if DOGBH resulted, but can be used whether or not A intended  to cause DOGBH (Pintar and Trombley) and whether or not A provoked the attack (McIntosh).   
1) Unlawful assaulted?
2) A under reasonable apprehension of DOGBH.
3) A under reasonable belief that there is no alternative & that self-preservation requires harming the assaulter 

4) The A must have a subjective belief in all three elements, and a reasonable basis for such a belief. 
The Hibbert RP test which accounts for the “circumstances and human frailties” of the A is used to determine reasonableness.

s.34(2) does not require the assault to be imminent, so long as A was under reasonable apprehension of DOGBH (Lavallee and Petel). 
From Lavallee, in the case of battered woman, expert evidence is important to determine (1) if A was under apprehension of DOGBH and (2) to assess A’s perception of the amount of force required.
A can have made a reasonable mistake regarding the assault (Petel), so long as it was a mistake which a reasonable sober person would have made (Riley).

If you provoked the assault, s.34(2) can only be used where caused DOGBH, so if did not cause DOGBH, then use s.35.  So for unprovoked, what you intended defines what clause you use, but for provoked, whether or not harm resulted defines what clause you use.

s.35 would only be used where A provoked  the assault and DOGBH did not result.  If DOGBH did result then the A would (unfairly) use the less stringent provisions of s.34(2).
1. A commenced original assault w/o justification, but w/o intention to cause DOGBH, and did at no time before the necessity of preserving himself arose, intend to cause DOGBH. 
2. A under apprehension of DOGBH – must be subjectively held reasonable belief/apprehension
3. A under subjectively held reasonable belief that there is no alternative & that self-preservation requires harming the assaulter. 

4. A tried to retreat
The Hibbert RP test which accounts for the “circumstances and human frailties” (para. 60) of the A is used to determine reasonableness.
s.37 applies when the threat is to a 3rd person, and the A was protecting the 3rd person from assault.  The threat must be imminent, one cannot apply force in anticipation of an assault (Whynot, 12-222).  

In this case the threat was imminent so s.37 will apply and …








OR


However in referring to Whynot in Lavallee, Wilson implied that the immenence requirement may no longer be required for s.37.  So even thought the threat to … was not imminent, … should still try the s.37 defence.
S.38(1)  - Defense of property - May NOT kill or GBH in defense of property 

Elements for murder:
	
	AR
	MR

	Conduct
	Some Voluntary act (or omission) by conscious mind (King)
	Act was intentional



	Circumstance
	Human being
	Knows/reckless that is a human being

	Consequences
	Death
	Intent to cause bodily harm

Intent to cause bodily harm knowing it is likely to cause death

Reckless as to weather death ensues or not.


Specific intent by definition
Defences – in order of preference:

· Didn’t have MR – most simple and basic

· Self defence – Best formal defence because get acquittal

· Non-insane A

· Insane A

· Provocation
Elements for attempted murder – s.24.(1):
	
	AR
	MR

	Conduct
	Some Voluntary act (or omission) [by conscious mind (King)] which is beyond mere preparation


	Act (or omission) beyond mere preparation must have been intentional



	Circumstance
	Human being
	Knows/reckless that is a human being

	Consequences
	
	


Subjective specific intent to kill is required, recklessness is not enough (Ancio). (See s.239 for punishment)

