MICHAEL TORTS CAN - THEORY:
Abolish TL?

	Case against TL – 167CN
	Defend TL

	Clogs up court system – often for minor claims
	

	Lottery for P – Luck to have D and meet BOP, different awards for same injury

Lottery for D – thin skull, young, rich
	

	Overcompensate small claims, undercompenstate big claims.
Fault principle causes psychiatric harms from stress from delay and uncertainty.
	Undercompensate all claims. Reduced P&S awards. Feelings of resentment by undercompensated P’s.

	Lump sum bad – PPP better
	PPP not all good.

	WCB payout is immediate
	Lesser payment

	More cautious with rich and young
	NZ and WCB discriminate against big earners – 80% up to a limit only in NZ.

	Fault not coherent, inadministrable at margins
	Fault appeals to sense of justice, no fault also has line drawing – NZ, what is an accident, auto (hijacking, car repair injury)

Fault only incoherent on margins, works well for most.

Been used a long time by lawyers, judges, academics

	Distributive justice – Better for more people, although does discriminate against the rich.

	Corrective justice – seems wrong that bank robber and drunk driver get equal compensation to hit and run victim. TL allows for CN – at fault P’s should get less.
People need a forum to have justice done.

	Evidence problems, incomplete information, split second time sequences, liars, long litigation leads to deterioration of evidence.
	But also in other litigation, at least all familiar with accident environment.

	Are deterred by fear for our safety when driving, and in TL deterrence is undermined by insurance, no one really things about their rates going up.
Can police for deterrence – suspend licenses. In crim the P and D are dealt with seperately.
	Deterrence needed to reduce total harm – look what happened in Q when allowed young men to drive cheaply – 400 dead in 10 years. Need market to force high risk individuals to modify behaviour. Stats show police deterrence does not work p782 CAN. NZ meat workers sick leave – p782CAN

	Rotten social background – TL discriminates against poor. (With crim law there is no alternative because may re-offend.)
	But so does crim law

	All get something under no fault.
Crim law can take care of justice.

Society has a desire to compensate – else why would we have medicare, WCB and no fault auto in some areas.
	No-one gets what they deserve. Will still get something from victims of crime funds if criminal action.
TL is NOT a compensation scheme, is a justice scheme.

Goal of TL is to serve as a civil law method of distinguishing accetable and unacceptable behaviour.

	Big corporatoins are faceless, person at fault never pays, so corrective justice no longer applicable.
	Intellectual engagement – non instrumental appeal, but also instrumental in teaching reasonable behaviour. Teaches costs and benefits, individual accountablility and personal responsibility. 

	Accidents part of bigger system – should all share and bare equally.

Insurance spreads loss anyway.


	This favours the clumsy and discriminates against the careful.
TL makes reckless drivers accountable – encourage them to take the bus.

Can use insurance to spread loss.

	
	Provides a checking scheme on big business and gov’t, makes D take responsibility for actions. Compensation schemes give too much power to gov, individual autonomy is reduced.

	Other factors play a role in auto accidents like bad road engineering
	Can join government, TL deals with a causitive factor it can single out. Is a correlation between degree of fault and damage.

	TL focusses on D, ignores social need of P
	

	
	If make D liable in all cases, cost of his products will reflect true social cost – if no fault then D is not affected.

	
	Some people e.g. housewives, don’t need income protection, or only need long term protection e.g. studentsm not fair to force them to be part of such a scheme via taxes. Rather let people choose via insurance to suit their needs.

	
	Need TL to cover gaps between WCB, no fault auto etc

	Expensive
	Cultural and political value outweighs economic cost.


· Other options for TL: 

· Calabresi – tax according to activities. 
· Use first party insurance – problem of the very poor, but this is the only system which does not discriminate against the poor, because they are not paying to cover the average accident but receiving less than average payouts – See p88CAN for this scheme
· Proposal for BC auto comp system: Preserve tort for bigger claims, comp scheme for smaller claims, with a large deductible to provide deterrence. CS would have to be compulsory, else where do you draw the line? – Describe add-on no fault on p756
· Moral hazard – see p782 CAN.

· WCB is PPP, have rights to subrogation, housewives not covered.

· The less to prove, the less you get.

Authority - Catagories are not closed (and bias)
· Donnoghue had no authority, but this did not stop them like it stopped the Winterbottom court.
· Caparo – cut back on Donoghue, said don’t extrapolate too much - This is where idea of only small incremental steps was firmly established.
· Home office p207 – Reid apply principles and increment catagories, but Vicsount Dilhorne says no…not been done before 

· Motherwell, super T pM of CN 

· Donoghue p117 buckmaster says have no precedent but Atkin looks at principles 

· Deyong – no previous case attitude, 

· Watson, hair dye (extends range of duty) 

· “Laws” porn shop and “Thompson” prostitutes (nuisance) 

· Prah v maretti sun on panels = change from fontainbleau.  

· Statutes create new torts, privacy, cigarette litigation, also limit torts KVP, Stephens, Farm prac act.

· Sutherland shire case quote – use catagories not principles, but can develop incrementally, but does not want to extrapolate existing catagories too much.

· Cooper v Hobart – catagories are not closed, but proximity is evaluated by reference to existing catagories.

· Just before R&F went to trial – Dale resevoir killed people – p136CN and top p73CAN.
Autonomy:

· Mother not fully compensated for violation of autonomy rights to not have another child. Should assess damages for violation of autonomy, not trying to value the cost / benefit of the child – Kealy CAN.
· Underlying notion of human dignity is basis for IT’s

· Battery is based on personal autonomy, not fault.

· Re Eve – affront to human dignity outweights advantages. HL disagreed in Re B.
· Lack of informed consent is violation of autonomy – Reibl, Hollis.
· Violation of liberty to be liable for non feasance – Stovin

· Less invasion of autonomy when require an employed person to act – Crocker

· PPP - Paternalistic – denies patient choice. Force ongoing relationship between strangers.

Broad vs narrow:

· See Keeton article P 195 of TB and 18 of Cans

· The Broad vs narrow distinction applies to the consequences not the mechanism.  In Hughes v Lord advocate, the rule is given that exactly how it happened is irrelevant so long as the results were forseeable.  (This was contradicted in Doughty v Turner Manu, but this should be taken to be an exception and should not infinge on the assumption that the mechanism is irrelevant. The mechanism argument was led in Doughty because the D failed to convince the court that the consequences were unforseeable).  If the injury is described in narrow terms it will appear to be a new, unusual and unforseeable injury and liability will likely not be found.  If however the injury is described in broad terms then it will appear forseeable and liability will likely be found.

· Morris p199 says that lawyers will characterise broad or narrow to suit them, judge can choose appropriate middle ground.

· Broad rather than narrow explicitly adopted by the judge in Jolley v Sutton to find liability for kids hurt by boat. Used broad v Narrow to get around lack of forseeability. But contradicts Cardozo saying that negligence in the air is not enough.
· Broad used in Hill v Windsor and found liability for harm to workers on dock.
· See causation above.
· Politics - Right wing view – take narrow approach, liability harms industry, left wing = go broad, need to protect the little people from big industry.
· CN is given a broad interpretation and CN a narrow one because courts do not like the all or nothing nature of VAR – but a clear K will still establish VAR
· The mis / non feasance argument depends on broad v narrow, if narrow will look like an ommission, but if broad, then will see not putting foot on break as part of an act. See pink top p61CAN.
Burden of proof:

· Standard situation – burden on P to prove elements on a balance of probabilities, Wilsher, Blackstock.

· Cook - If more than 1 D is negligent, and harm resulted, but P can’t prove which D caused harm on BOP, then can reverse the onus – require D to disprove negligence on BOP, else J&S liable. Note that Black said that Cook is the only case in which blatantly reversed BOP on BOP, but I think that Kaminsky and Market share liability also involved reversing the BOP
· Market share liability – places burden on D to disprove liability.  Similar idea in Kaminsky, p286, up to D to prove that it was not one of his yellow trucks which the ice came off.
· Where material contribution is applied, (when the nature of the harm suffered by P was within the risk created by D), then P does not have to prove causation on the balance of probabilities.
· In McGhee the burden of proof was not reversed, Salmon said still require P to prove on BOP that negligence of D was a cause.

· In Wilsher, again the burden of proof was not reversed (p259), and distinguished McGhee because said that the risk the D created was independent of the other risks which may have caused blindness, D did not contribute to an existing risk, but in Cook all causes were tortuous – Thatcher judges. But this goes contrary to Farrell which said that could use mat cont even if multiple possible causes and don’t know which one occurred –  in this case burden of proof was not reversed either.
· Hollis – BOP on P to show that company did not tell doc, that is enough, does not also have to show that even if doc had been told that the doc would have passed it on. This exception of P not having to prove full causation is special exception for learned intermediary. See p118CN for Cook v Lewis and Corey v Havener comparisons, but also see p58CANS.  Dissent would not have made the burden of proof exception. Note that McLachlin is part of the dissent saying that P should prove full causation. 3 things to prove, D did not tell doc, doc would have warned, I would not have had it if warned, Maj saying let the P off 2, dissent saying still required to prove all 3.
Compensation:

· Tock – LaForest said should not make individual bear community cost.

· Compensation less NB than deterrence and regulating safety – Posner, p69 – Comp is only to award for administrarive role in bringing forward suits. Comp focusses on P injury and not D’s wrong, should only award P his loss, else will be motivated to bring false suits. Comp and deterrence both one sided, neither is the single reason for TL.
· Keeton, p135 – if say want compensation because better to make negligent D pay instead of innocent P, then will allow liability even where harm which materialised was not from risk D created, then why not consider all of D’s faults (unrelated ones too), and what about P’s unrelated faults. So just decide who is better person, give them compensation.

· Weinrib, p136 – the reason the P wins should be the same reason the D looses. Right and duty are correlated.
· Kamloops v Nielson – finding city 25% liable – OK to say join city because then will recover, but then when city only small % liable, will sue other party and destroy them, while if had not been J&S liability, then P may not have sued.

· Where the origin of the contributing factor is not known – D still fully liable (Kingston).
· If second act eliminated concern for the original tort act: Then if second act NT, then only liable up until time of second act (Jobling), but if second act T, then liable for life i.e. the liability of the second TF is reduced by the liability of the FT (In Baker the second TF was only liable for shooting off a lame ankle, not a good one) – Note that this second rule is because of fairness between TF, and exposes D to risk of not getting full recovery.

· Could say judges are putting tort law into disrepute and making it incoherent and unpredictable because are becoming too focussed on compensation and not respecting the balance between compensation, fault and deterrence e.g. Bazley

· Teeter totter of deterrence – if comp to low then no incentive to prevent harm(Young quebec male drivers), if compensation too high, then discouraged from engaging in activities which benefit society (Bazley)

· In Norsk – Compensation referred to by LF(424), but said that in contractual relational, ensure it via K.
· Award for PH in tame suited goal of compensation, as did WL in Zaitsov, but other PH and WL cases denied compensation because of other pressing policy concerns.

· The subjective standard for companies compared to the objective standard for doctors is based on compensation and deep pockets thinking – it is a causation test, why should different causation tests be used just because the D is different – surely causation is more absolute.

· VL based on compensation, deep pockets thinking, LF in KNI p664, but then when he says employees never liable, that is against deterrence i.e. employee may be rich.
· McLachlin in Bazley motivated by compensation, but TL is not supposed to be a compensation scheme.
· Cap on NP damages is against compensation i.e. making P bear the loss for excess because of policy choice of not wanting to push up premiums, and requirement for certainty in the law – Legis ???
Contracts – overlap with torts

Winterbottom – used to have to choose between K and T, now not necessary to split.

Contingencies:

Athey – if condition expected to worsen, then may increase damages.
Contributory negligence – P v D’s (Consider first [FitsG]):

· Old rule = Butterfield (fast horse rider) ( No liability on D if P was CN i.e. P must prove 2 things – fault by D and “no want of ordinary care by P” ( protect industry, if a man is careless himself then why should be expect others to be carefull (Bohlen p291)

· Davies (fettered donkey) - Exception to no liability when CN when D had last clear chance. Gave courts a way to apply “fairness” if they thought there should be recovery. 
· Contributory negligence allowed by Negligence act (p292) – apportionment since 1920, if can’t determine how liable P is then P and D 50/50, but normally more accurate than that. 
· You can’t sue yourself, your insurance won’t pay out, but D can say that P was careless and contributed to P’s own harm, and under CN damages payable by D will be reduced.

· Partial defence depends on how liable each party is.

· In CN look at cause of damages, not cause of accident, not wearing seatbelt was not cause of accident, but was cause of accident ( Max 25% reduction if no seatbelt by P – Froom v Butcher – See Klar article p298 wrt seatbelts, and Posner p298 which says wearing seatbelts results in more dangerous driving.

· Black suggested that can sometimes be a vague comparison of hour blameworthy/bad/at fault the P and the D were to apportion responsibility.

· Bow Valley Husky – court said oil drilling linked to shore, so statute did apply and CN was not a complete defence.
· Atiyah article p300 says that CN can be unfair to P, but that CN is needed for property damage.
Contribution – D1 v D2 (Consider second [FitsG]):

· Applies between D so share liability, consider after dealt with CN, been applied since about 1940, is a right in unjust enrichment.
· Merryweather = Old law, before contribution, now have negligence act p322.
· Court first decides liability of D’s together, then considers contribution between D’s (Auth = FitzG)
· No duty on P do sue all D’s, so D1 may loose opportunity to sue D2 b/c of limitation period (County Parkland v Stetar) – the authority for this decision have been overruled in UK – see green p327 
· Fitzgerald – first look at P v D’s as a group, then consider contribution.

· J&S applies always when have more than one tortfeasor, then contribution kicks in so that can recover from other tortfeasors – i.e. contribution comes after J&S.  Note that under J&S you can get 100% from 1 partly responsible D.  Contribution does not mean that P has to join all D’s

· James article p331 criticizes contribution, says allow rich D to spread losses, says cont will discourage D’s from settling, making it hard for P, says if have cont will have rich D going after poor D’s which P may not have bothered against and that will result in poor D’s being destroyed – See Gregory reply and then James rebuttal (p334)
· If someone has to loose, should it be the P or a 10% responsible TF ( J&S liability.

· If abolish J&S, then will not have to consider contribution i.e. each D would just be sued for his share.

· Contribution anomaly – See Greatorex p47CAN

Damages:
· Don’t subtract for benefits P will now have like time in the park, can still sue taxi driver even though plane would have crashed. Don’t account for possible business fortunes in lost income calc’s.
· 2 stages – look at actual position. Look at position should have been in.

· Expected to mitigate – expect RP to undergo surgery, but not to be sentanced to an institution – Andrews paid for home care because it offered better life and life expectancy.
· Damages is compensation not retribution – be moderate and fair to both parties.
· Kealey - Can’t award damages for child rearing part of WB claims because how do you value benefit of children – commodification of people against public policy.

· Matter of calculation, not impression. The lower the discout rate the bigger the award – Now specified by law and equity act – 2.5% for loss of earnings, 3.5% for future care.
· SCC gave Thornton (BC), Teno (Ont), Andrews (Albta) each $100K in 1978 = $300K Non Pec cap. So as for these 3 will get same cap even if injuries different. NP is amount to make life enjoyable, yellow top p80 CAN.
· CA said NP cap does not apply to sexual assault b/c they get less pecuniary damages.
· MVA allows structred payment plans.  
· Benefits PPP’s = tax benefits, won’t blow money on bad investment, relations can’t steal money, less chance of becoming dependant on gov, eliminate speculation wrt tax inflation and interst rates and patient recovery or deterioation i.e. contingency speculation. 
· Bad side of PPP’s: Risk that D does insolvent, more admin costs and have to monitor P, less incentive to recover (moral hazard – would you work harder if 100% of your earnings would be taxed?) ( these are the reasons that insurance companies don’t use PPP for indemnity insurance. Paternalistic – denies patient choice. Can’t borrow against future payments.  Force ongoing relationship between strangers. Court may discriminate against a P who does not want to go for PPP, so should not even offer them. Must be decided by legis. (Watkins)
· Athey p158CN – if devisible then can split, else must make joint TF J&S liable. Did not split in Athey or in sexaual abuse causing psy harm – p158CN.
· See p154 CN for heads of damage.

· Don’t compensate for lost earnings, but lost earning capacity b/c before accident did not have future earnings, only had earning capacity ( Don’t reduce lost income amount b/c shorter life expectancy.
· Food and clothes covered by future care, so don’t give full after tax salary, say some of it goes to food, rent and clothes – don’t double compensate. Compensation sum should be self extinguishing.

· 3 approaches to NP loss given at bottom p79 CAN.

· Criticism of NP damages and CAP – p82CAN.

· Don’t deduct from award any benefit received by P which was bargained for, else would be a gift to the D from the P – Cunningham.  Dissent would make a reduction, unless non-indemnity insurance which gives a fixed payout on the happening of an event – p82CAN. See subrogation comments.
· Don’t take life insurance into account for wrongfull death – FLA p129 and FCA p34 Supp.
· No cap on general damages for defamation - Hill

Defences:

· Contributory negligence – apportionment since 1920
· Voluntary assumption of risk - all or nothing,
· Illegality – only a defence when would undermine the legal system (Hall p310) i.e. when the behavior or the D was really bad, punishment should be set my crim law, if had unlucky harm from tort law then will be deterring too much. Defence will be allowed when tort recovery would rebate criminal penalty or allow D to benefit from illegal activity. As a general rule do give expenses for medical expenses and P&S, but not lost immediate or future profit. Hall v Hebert, P was driving drunk – no excuse, D still liable but P was CN. (ex turpi causa non oritur action = no disgraceful matter can give rise to an action – used to maintain internal consistency in the law). Tort, unlike equity, does not require the P to have clean hands. At trial Norberg failed because of illegality i.e. double doctoring.
· expiration of limitation period

· Consent

· pure economic loss
· Necessity is an IT defence (imminent peril; to life or property) – Ploof OK, but Southwark squatters can’t use it – p134CN. Also, see p66CAN for distinction between private and public necessity. Vincent was private necessity.
Deterrence:

· Posner, p69 - Comp focusses on P injury and not D’s wrong, aim of tort law is deterrence and regulation of safety. Comp and deterrence both one sided, neither is the single reason for TL.

· Fault closely linked to deterrence, Wright article, p111

· Market share liability is based on deterrence (p250) – contribution to overall problem.
· Material contribution theory (when the nature of the harm suffered by P was within the risk created by D), supports deterrence, in these cases P will seldom be able to prove causation on the balance of probabilities, and if this excused D, then there would only be incentive to act reasonably when you suspected that P may be able to satisfy the burden of proof.

· Not compensating for loss of chance decreases deterrence – Lawson (breast cancer) and Hotson - allows doctors to be negligent without consequence.

· Hall v Hebert (1993) – idea is to deter the right amount – so illegality is not a bar to tort action unless recovery would undermine the integrity of the justice system – if bar recovery for tort then the punishment for the crime will be based on the unluckiness of the criminal, not on the wrongfulness of his acts.
· Should follow Murphy not Winnipeg, then max incentive to repair as soon as slight defect noticed because do not want to be liable for PI to others.
· In Norsk McLachlin says need extra deterrence, but LF says already have enough. Black thinks extra deterrence may help, b/c a rational company, not a young male driver. P89CN

· Winnipeg condo – LF uses deterrence, but how does he know how psychology works. And besides counter deterrence because encourages delay in repair. (p93CN)
· Fundemental objective of tort law is promotion of reasonable conduct – Tame.

· WL – difficulty of damages prevents claims, should set arbitrary amount so that have deterrence.
· Standard 15000 pounds gives measure of deterrence for WB – Will not have resentful child.
· Can’t get liability for IT’s – does not work because then no deterrence.

· Different tests, obj for doc’s and sub for industry in informed consent – industry needs more deter.

· Insurance takes away some deterrence – should make higher deductibles.

· SL in R&F and nuisance leads to extra care – good deterrence. 

· Reasons for keeping SL: Indiana p653 – if due care won’t help, should encourage relocation or activity reduction. Good for curtailing ultra hazardous activities.

· VL will encourage employers to ensure workers behave well, but already have deterrence from fear of negligence! – See bottom 73CAN for LF deterrence consistency.
· In Bazley Mclachlin uses deterrence to say should be VL, because can do than required by neg, but this is against the learned hand test. Binnie said 10 years in jail was enough deterrence in Jacobi. LF “may” say have enough deterrence, management at childrens foundation probably care especially for kids. I would not use VL, but negligence with a higher standard of care wrt employment and monitoring. VL says no matter how hard you try, you will still be liable ( deters volunteer organizations.
· Not all about deterrence – else would have more punitive damages.

Economics

General economics:
· Not for court to use utilitarianism – KVP

· Rogers v Elliot – to allow subjective test would paralyze industry

· Kamloops v Nielson – finding city 25% liable – OK to say join city because then will recover, but then when city only small % liable, will sue other party and destroy them, while if had not been J&S liability, then P may not have sued and D would have been OK, but could argue that if D was not worth suing then the city won’t bother???
· More likely to consider wealth at top end of spectrum than at bottom – see p 26 CN

· Gregory says deep pockets is socially irresponsible.

· Free market should take care of public interest, this argument supports the rights model i.e. defend rights, give injunction and let market decide, but out factor, Coase p28.  But market does not value clean air. Also transaction costs. Epstein p30 says can’t compare harms of no cricket and ball on head. But then why do farmers need protection of statute, should the free market not protect them?
· Courts more reluctant to excuse poverty, but also more likely to consider wealth if near high end – deep pockets.

· Powell v Fall – train, sparks, fire – Must pay for damage by dangerous machine, if society does not value it then should not do it. Use market to quantify “loss” term.

· P&S as a lost opportunity deserving compensation – see top p78CAN.

Economic loss
· Do sometimes get non pecuniary damages even if no loss to property or PI – psychiatric shock cases – Hillsborough, although denied there on the facts, HL said could be awarded. See also Tame case.
· Damages in nuisance for non pecuniary not likely because will just say loss covered by loss of value of property and that is compensated for, don’t pay because you are especially sensitive.

· Economic loss IS covered for intentional torts, and so is non pecuniary loss, which is often all there is, say for battery.

· Workers compensation does cover employees horsing about.  It was on this topic that Bushey clarified the law on VL – said employers must expect horsing around to be part of business and therefore is included in VL.

· If you burn down my factory, you are liable for lost profit and for me being sued because I did not complete my contracts – Limit of reasonable foreseeability is applied. 
· Could NOT argue wills cases under unjustified enrichment because enrichment not at loss of P.

Pure economic loss:

· = loss on investments, past and future lost profits ( not linked to physical harm. Note that shares and money are not considered property when looking at EL.
· Originally motivated by fear of stunting industry.

· Would result in disproportionality between liability and fault.

· May reduce incentive to mitigate loss.

· Basic rule is no recovery for PEL – Cattle Stockton exclusionary rule, but that was Derry and Winterbottom vintage ( but now Weller still says no (No proprietary in cattle so no harm from virus)
· Barber lines  - Gave overall reasons for no PEL. Often business that looses and they can spread loss, so not to bad to have no PEL recovery.  First party insurance is cheaper (See Stapleton p431). Have deterrence anyway. Also referred to disproportionality with PEL, says rather draw a clear line than battle with polemis v WM1 proximity and forseeability. If have a clear line will be less litigation. Neg MR exception is OK because does not result in PI or property harm, so need an exception.
· Are exceptions to excluding recovery for PEL, but do by class, not case by case. Difficult to assess consequences of creating exceptions therefore must be careful of doing it.

· Cooper v Hobart.
· Benson (p407) says that can only claim EL if is relational i.e. if had a property right – e.g. melt underway in Spartan steel – should have made a K with the power company for such an event (applicable in Caltex and Norsk, but have to prove was foreseeable before can argue this). Benson agrees should not be recovery for PEL, but does not like exclusion rule or insurance justification, says should be based on property rights. See p40CAN for policy reasons for not allowing recovery for lost future profit. Seaway hotel case = exception. (Could counter this by saying that a rule of property ownership is arbitrary) 
· LF in Norsk distinguishes contractual relational from NMR and product liable EL, as justification for not allowing recovery for contractual relational EL p425

· Bow Valley Husky  - After Norsk, McLachlin agreed no liability in b/c not enough proximity, p89 CN.

· D’Amato - After Norsk, McLachlin agreed no liability in b/c not enough proximity, p90 CN.

· Murphy – denied PEL for dodgy building – said K more carefully, counter Winnipeg, here gov was D! Two problems with finding liability given on p440.

· One judge in MacFarlane said child rearing was PEL, Black says is consequential.

Pure economic loss exceptions  (See P90 of CN for 5 excepted catagories)
· Kamloops v Nielson – Economic loss was the type of loss the statute intended to guard against. City is supposed to protect public’s financial investments in their homes (But no recovery if policy decision caused loss, and even if operational, statute might limit amount of recovery). But here it was an operational decision to not inspect the foundations.
· Caltex Oil – allowed recovery to Caltex from dredging company - Stephen J comments p413 – Test of associated physical loss is random and irrelevant – Use proximity to decide if recovery for EL – p41CAN. Joint venture and no fear of indeterminate b/c strict test of proximity.
· Norsk – Foreseeable, lots of proximity and almost a joint venture with bridge owner p41CAN, 88 - 92CN – note there are extended class notes for Norsk.
· Winnipeg condo – LF Allow recovery if fixing a danger, new category of recovery for PEL (see p92CN) – policy arguments p43CAN. Supported by Bryan v Maloney (442), contradicted by Murphy (439). Could say let market decide via manuf warranty, but court is imposing a compulsory warranty wrt dangerous workmanship – LF Creates a new tort in this case with a grey decision – “dangerous”?
· Seaway hotel – gave parasitic damages, lost profit because of damaged food.
· Parent may get money for increased costs of caring for child – Teno v Arnold.  Note that the WB cases are not PEL because the mother suffered physical pain of childbirth as a result of negligence of doc.

Fault principle

· Holmes says (p53) humans have foresight and not fair to be blamed for unforeseeable.

· Under fault victims have incentive to avoid, causers have incentive to prevent.

· Note that in Scalera, McLachlin (majority) says that battery is based on personal autonomy, not fault. 

· Note also in Scalara, both the majority and the minority (Iacobucci) say that should use objective test i.e. would RP have been aware that there was no consent – but in torts always use a RP test to decide if you are at fault. 

· Nuisance does not require fault – Tock, Appleby and others.

· Humans have foresight, not fair to blame them for unforeseeable things – Holmes article p6

· Based on idea that only liable if the risk you created was unreasonable, Wright p111. Fault closely linked to deterrence.
· Originally the FP did not apply i.e. Winterbottom, because wanted to protect industrial age.
· Fleming article p115 – many factors which determine duty i.e. not just the FP.

· In palsgraf – Cardozo used forseeability to create and limit liability – found for D, Andrews said have a general duty and will be liable for breach no matter who the harm occurs to – so even if accept FP, application is not straightforward. But Seavey says that you should be responsible for the risk you create, in this case falling of the man being helped on the train, not the risk which was not forseeable, explosion and falling scales – therefore agrees with Cardozo. Drop gun on toe analogy.
· Keeton, p135 – if say want compensation because better to make negligent D pay instead of innocent P, then will allow liability even where harm which materialised was not from risk D created, then why not consider all of D’s faults (unrelated ones too), and what about P’s unrelated faults. So just decide who is better person, give them compensation.
· Weinrib, p136 – the reason the P wins should be the same reason the D looses. Right and duty are correlated. In order to be liable the D must have been negligent wrt to the plaintiffs right – so palsgraf was correctly decided.

· A problem as pointed out by Prosser p138 – harm may be out of proportion to unreasonableness of actions – but I say that often we are unreasonable and no harm results, and is no less out of proportion to P’s innocence.
· Hayes (stampeding horse) – negligence in the air will not do.

· No liability despite fault in Dobson – stage 2 policy considerations in Ann’s test. Dissent would find liability in cases where P already under a duty, then not compromising autonomy.

· In Donoghue old categories of tort law were replaced by a single compensation principle – the negligence principle – p168 = quote in Cooper.
· Necessary for the welfare of society to have fault liab – holmes article p 53, and gives incentive x2

· Market share liability (p250) is against the fault principle because P’s are not matched with D’s – should leave to legislature.
· Limitation periods are against the fault principle – especially the short ones for government liability – County of Parkland v Stetar – lost out b/c P did not sue county before limitation expired.

· Gregory says that contribution is a logical extenstion of the FP and deep pockets is socially irresponsible.  Says that loss of random accidents should be spread (so he likes WC), but that individuals profiting from risky business should bare the loss.  Says archiac legal system can’t distinguish between random accidents and faultfull ones, so if you don’t life fault abolish tort law alltogether.
· Second stage policy considerations are against the fault principle – Hercules management – no liability for shareholder reports for fear of increased insurance, but if they are at fault then they should pay, will give true estimate of the cost of their mistakes.

· McLachlin uses the fault principle in Norsk to find liability. But in Bazley she just says if have deterrence and compensation benefits, then fair to compensate, but does not justify fault on its own – Although she does say that if you created the risk then you are liable, sorta fault, but no causation! Binnie is very aware of the lack of fault in Jacobi – so says need very strong other reasons.
· Denying recovery for PEL and PH is against the FP. Gave PH in Tame in line with FP as did  for WL in Zaitsov, but other PH and WL cases FP outweighed by other pressing policy concerns.
· Against the rule of distributive justice to find liability in White, but not Alcock, so they did not.
· Not paying for child rearing of WB is against the FP – admitted by Steyn in McFarlane – says corrective justice would give full child rearing costs (p50CAN), talks of distributive justice being the reason for not giving full payout.
· Says that minor mistake in operation would result in huge liability – disproportionate FP – Clyde in McFarlane.

· Distributive justice covered on p51 CANS, Rees case – not fair if make allowance for mom with disability, because that is only part of the picture – many other factors may mean are deserving but you don’t get for those.

· In Scalera and Mallette the intention, and therefore fault were irrelevant. Battery is based on personal autonomy, not fault.

· No liablity in Moch, against the FP – used loss spreading to but burdeon on insurance companies because would all have had fire insurance. But would coal supplier be liable to industry?

· Fletcher p655 – TL is about corrective justice and not distributive justice – so loss spreading is bad.
· VL against the FP. Bushey - type of harm from horsing about does not have to be forseeable, p665.
Floodgates:

· Forseeability and proximity are the original floodgates controllers – move away from Polemis.

· Fear of this was part reason for no liability in Winterbottom – Don’t want to stunt industrial age.

· Kamloops v Nielson –  Created extra government liability, but 2nd stage of test has policy – so could limit liability if societal conditions required it – also governement could make policy decision to not inspect it is was creating too much liability.

· Home office p207 – Reid apply principles and increment catagories, but Vicsount Dilhorne says no…not been done before, worried about flood of claims if extend liability. 

· No compensation for PEL – Weller, Barber – car accident causes delay – indeterminate quote from Ultramares. In Spartan steel, said indeterminate claims was a reason for not allowing PEL i.e. loss of future profits – so limit as a policy decision.
· In Norsk (b/c of prox req) and Winnipeg condo (b/c 1 owner) – Said not an indeterminate class.  In Winnipeg not an indeterminate amount i.e. = cost of repair, and only to owner so not indet group, and only once off so not indet time.  But in Norsk LR wants a bright line for contractural relational (p424), and says current rule of no recovery prevents flood of claims – p427.
· Dissent in White v Jones worried about flood of claims against lawyers.

· In Froom Denning looked at statute wrt seatbelts and said statute was indicator of reasonableness, but then wrt Chipchase he said that statute was N/A – fear of clogging court, always nearly in violation of some stat.

· Weller uses “no property interest” as explanation, but real reason is floodgates.

· Stevenson J, the swing vote in Norsk, said that because there was no fear of indeterminate liab, there is no reason for non-recovery – suggests that rule against PEL based entirely on floodgates argument.

· White v Jones – fear of floodgates, especially by dissent, if allow recovery for Out of privity service – but is limited to wills cases, no floodgates in BC so far. P94CN.  Don’t want wills fees to go up. 
· In PH see a range of mechanisms to control flood of claims.  In Page v smith it is said that the physical # of claimants and the req for recog psy illness will not result in “indetermintate”.

· Williams v State in the Feinberg article – no claim for child born to mental mother – flood of claims by children not happy with parents.

· Reibl - Use objective test for causation in informed consent.  This is a change because generally not expected victim to be a RP, normally required to take you victim as you find them. However use of objective test is consistent with deceit and fraud where require proof of reasonable reliance. Also calling it battery not negligence has chilling effect, under battery P would have to prove touching and the D would have to prove consent, but under negligence P has to prove that he would not have had the operation if fully informed.  And in negligence there will be more defences than in battery – see bottom p56CAN. See p582CAN for test of obj v subj test. 
· Don’t allow malicious prosecution in USA for fear of flood, SCC said OK b/c malice hard to prove.
Free market:

· Bamford v Turnley – brick making, give Inj and let market decide, but some costs not reflected in market e.g. environmental, and higher transaction costs.

· Coase article p28, court ruling irrelevant to final outcome, but decides who gets paid

· Coase criticized by Epstein p30

Government liability:

· Governments used to be immune – Winterbottom, could not sue post office.

· Tock – depends on statute – mandatory or permissive, but also on statutes e.g. Municipalities Act.  Nuisance can imply strict liability on government – Tock. Discussed again by Wilberforce p622.
· Stephens Village v Richmond Hill – damage not inevitable – gov’t liable.
· Kamloops v Nielson – Nonfeasance is not acceptable when city has made policy decision to act, then it is by defintion misfeasance.

· Limitation periods against government are shorter.

· Dorsett Yacht – Extended the scope of liability – If want to sue the gov in public law then must be breach of statute, but if no such breach then may be able to sue in private law. Viscount Dilhorne says courts should  not be passing judgement on how prisons are run.
· Murphy – denied PEL for dodgy building – said K more carefully, counter Winnipeg, here gov was D!

· Moch  - did not want to find D liable – maybe because was contracting with city, so used nonfeasance.
· Liability periods of gov are shorter – justified under charter because of complicated operations and record keeping – see full list of reasons for leniency towards gov – p129CN
· Can’t sue foreign governments in Canadian courts – p128 CN, exceptions according to K.
· Jane Doe and Bonnie Mooney sued government.

· Government duty to act is decided on OD or PD – but then even if a duty to act the standard of care may be different than if was a normal person – gov has limited resources, can take budget into account wrt standard  p130CN and Just p62CAN.  Poor person with bad tires does not NEED to drive.

· Biggest diff between UK and Canada is gov liab, Canadian gov’s more liable.

· Gov should legislate to clear up the rock on head highway cases – p130 CN.

· Stevens p63 CAN – found for D, but today would say that if made decision to go out to site of fire, from then on it is operational and have duty to act like reasonable firemen – would be liable today.
· BC local gov act – Government not liable for R&F.

Human intervention - Novus actus interveniens 

· An intervening cause that is so substantially responsible for the ultimate injury that it acts to cutoff the liability of preceding actors regardless of wither their prior negligence was or was not a substantial factor in bringing about the injury complained of. This doctrine will not be available if the intervening act was a foreseeable consequence of the original actors negligence. 

· Rescuer does not break the chain – Hayes / Wagner / Horsley / Urbanski

· Cotic v Gray – Suicide did not break chain of causation, responsible for death.

· Reid in Home office – forseeability alone is not enough, for the chain to be maintained “that action (by the intervening party) must at least have been something very likely to happen” else the chain of causation will be broken. Furthermore: “If the intervening action was likely to happen I do not think it can matter whether that action was innocent or tortuous or criminal”

· In Lamb v Camden - squatters, Oliver says that the intervening acts must be “nearly inevitable” to maintain chain.

· Rescue does not have to be a split second decision – Urbanski.

· In Bradford v Kanellos (fire on grill) the human intervention was found to break the chain of causation.

· Scott v Shepard – firework stall to stall did not break the chain of causation.

· Home office borstal lads did not break chain of causation which started by negligence of officers, but only liable to those proximate in space.

· Not having an abortion does not break chain of causation for WB – McFarlane, and less so in Kealy, nor does not putting up for adoption, but then they don’t give child rearing, so actually it does break it!

Intentional torts (Contrast with negligence):

· Can’t get insurance for intentional torts – Scalera.
· Typically not responsible for intentional torts of another – exceptions = Dorset Yacht and Bazley etc.

· Negligence can have chain of events, battery must be direct interference, p523

· Negligence = many variations of the same idea, IT are individual, p513

· Battery and other IT’s are actionable w/o proof of damage, [damage must be proved in negligence], liability is not confined to foreseeable consequences, and there can be aggravated and punitive (exemplary) damages.  Note that aggravated damages are not stand alone but a figure for “aggravation” is included in general damages, p534

· Bettel v Yim – in IT there is no question of foreseeability, D is responsible for all harm which flows under direct causation. 
· Intention can create liability – shoot to miss, but not negate it – Malette.
· IT classified separately, negl all rolled into one, and IT don’t require proof of harm (spit on man.)
· Consent is ongoing – Nancy B.
· Intent can be inferred if the result was substantially certain from your conduct – p104CN.
· Intent can be inferred if a RP would have known otherwise – Scalera, intention does not negate – Mallete.  Standard position is P proves touching and then burden on D to prove consent. But consider case of so much pain killer that will “abbreviate life” – p555TB ?
· Continuum between intentional torts and negligence and nuisance – p105CN
· Consent vitiated by: Threat of harm, force, duress, lack of capacity, fraud, but deceit doesn’t (Hegarty)
· Learned intermediary rule grew out of prescription pharmaceuticals.
· Roncarelli was an intentional tort for abuse of process.
· No tort for negl breach of statute (Saskat wheat) so there you have to sue in negligence, but if is intentionally breach (Odhavji – p131 CN), then can sue for breach of statute, and if a gov actor then can choose to sue gov (Odhavji) or individual (Duplessis).
Intoxication

Horsley, no liability for failed rescue, boat owner was not doing rescue negligently even though was drunk.

Learned hand test:

· Started in USA v Carroll Towing p68 – Not fully applicable in Canada but does indicate stadard of reasonableness.
· Burden < Prob x Loss, then must avoid.

· Posner article, p68 – Can be hard to quantify variables.
· McCarty case p72 – Said are actually applying LHT when speak of reasonableness.

· Bolton v Stone – Although result suits LHT, Reid explicityly said that the burden did not justify the lack of precaution, the VERY small risk is what justified the lack of precaution.  Reid then changed is views in WM2 – where he now said burden can be considered – p78.  But still not being strict with LHT i.e. are requireing burden much greater than P.L before justified in ignoring.
· In Wyong Shire Council, p79 – The LHT is affirmed a bit more.

· Latimer 
· Learned hand requires you to treat your neighbor with the same care you would treat yourself. Problem with LHT is that sometimes difficult to put values on the variables, like driving fast in Watt.

· Powell v Fall – train, sparks, fire – Must pay for damage by dangerous machine, if society does not value it then should not do it. Use market to quantify “loss” term.

· In Bazley Mclachlin uses deterrence to say should be VL, because can do than required by neg, but this is against the learned hand test.

Liability:
· In palsgraf – Cardozo used forseeability to create and limit liability – found for D. Critics of polemis said should use foreseeability to limit as well as create liability.
· Kamloops v Nielson – finding city 25% liable – OK to say join city because then will recover, but then when city only small % liable, will sue other party and destroy them, while if had not been J&S liability, then P may not have sued.

· Dorsett Yacht – Extended the scope of liability.

· Page v Smith – if some injury is foreseeable, then PH will be paid, here a compensation rule was used to find liability criticized on p481.

· In Winnipeg condo LF created a new type of tort.
· General rule is don’t use hindsight – just look at pre accident behaviour and apply tests of foreseeability and proximity
· Can be liable to those not in existance – baby food manufacturers.
· In Norberg, McLachlin creates a new tort of fiduciary duty. Re Eve expanded tort of battery.
· Enterprise liability – R&F – if you want to make $ and harm results, must pay for the damage.
· Jeff Plant said would have legis to help D, but so far legis like the parental responsibility act only helps P.
Loss of chance
· Athey – rejected loss of chance, p242, SCC said loss of chance not supported by the facts.
· Hotson, denied recovery, but did not reject loss of chance as a principle
· Lawson – No compensation for loss of chance in Canada wrt medical loss of chance.

· McGhee – Salmon argument (says 48% & 52% should both have compensation) p259 lends some support to loss of chance argument – P is to be compensated for the decrease in the chance of not getting dermititus – this is contrary to Lawson.
Loss Spreading

· Tock, Sindell, Bamford

· James article p 331 – against contribution because supports loss spreading – wants partly responsible rich D to bear and then spread the loss.

· Caltex  - Stephen J (p430) said that the role of the courts is to fix loss and not spread it, that loss spreading and insurance must not be considered in fixing loss and that loss spreading shoud be addressed by the legislature if necessary. Does acknowledge that loss insurance is more efficient than liability insurance(Stapleton disagrees p431), but says this is a policy decision for the legislature.
· Norsk p427 – LF says current rule allows loss spreading, good reason to not change it.  Big business can put up prices or get insurance for PEL.
· No liablity in Moch, against the FP – used loss spreading to but burdeon on insurance companies because would all have had fire insurance. Water companies get fixed rate per hydrant, how do they know what type of building is alongside any given hydrant.
· Fletcher p655 – TL is about corrective justice and not distributive justice – so loss spreading is bad.
· Used to justify VL – employers better suited to spread loss, LF in KNI - p664
· Becker v interstate properties – VL for uninsured independant contractor – LS to the extreme – USA, but not followed.

· Cap on NP damages is against loss spreading i.e. making P bear the loss for benefit of insurance premiums.

Negligent misrepresentation:

· Right formed by representation and reasonable reliance – Allows recovery for PEL.

· Started by Denning in dissent in Candler – gave three rules which were quite strict – narrow tort, the rules have been relaxed by subsequent cases i.e. tort now broader.
· Note if intentional falsehood, then regular tort of deceit or fraud.

· P must prove falsity and negligence (4 factors – p35 CAN) and reasonable reliance and economic loss

· D does not have to be a professional person, just a skilled person - Queen v Cognos.

· D does not have to know exact identity who the information was given to - Haig v Bamford, but it must be made to a known party for a known purpose.
· Not limited to words but also professional services (Spring v Guardian insurance and Hendersen v Merrett – p36 CAN) and White v Jones – said to be extending Hedley. Although words are different to acts because can spread faster, but so can a virus – See p78 CN
· Does not apply if statement related to K – Nunes, but here the courts split – tricky overlap, p80CN.

· CN does apply – Grand restaurants – conceptual difficulty –p79CN.

· Hedley - Only 1 person suffers from faulty product, many can suffer from words, so need close proximity. If chose to perform for free, must do so with care.
· Central trust v Rafuse  - Can have joint K and T, but duty of care must be independent of duty under K, thing of duties owed to workmen on site.  If K exclusion covers the duty breached then no claim, else can claim in tort under a CL duty. Tort limitation period only begins when material facts discovered. Because K was not explicit on this issue, court less worried about K & T overlap, also dislike limitation periods getting D off the hook. Will be liable in T unless can show was excl by K. p81CN.
· BG Checo - General exclusion clauses do not cover things explicitly dealt with in K, and what was in the K was a neg MR –– therefore can sue in K or under tort of NMR. If hadn’t breached K then BG would not have made profit from trees, but if had not made NMR then BG would have included tree clearing in price and included profit – So damages higher in tort. Succeeds in T but was a dissent. Are required to prove that if NMR had not occurred, you would have gotten K at higher price. P81CN.
· Haig v Bamford – liable for financial statement because prepared specifically for investors – pre AT.
· Caparo industries – not liable because audit not done for investors but for shareholder board management decisions.  But not liable to shareholders individually, only as a group – no claims that “I would have sold” will be allowed. Company could sue for resulting bad strategy decisions though. p83CN.
· Hercules Management (1997) – Wrt investors – prima facie duty negated by policy –p38CAN.

· Auditors and Bankers may be biased because want to be re-hired.

· Derry v Peek = old law, before negligent MR – Winterbottom vintage.
Nonfeasance

Kamloops v Nielson – Nonfeasance is not acceptable when city has made policy decision to act, then it is by defintion misfeasance.

Policy Decision / Operational Decision – Decisions all over the map.
Dorsett Yacht – in this case there was a distinction between power and duty, this distincition was the predecessor to the policy / operational distinction. Exercise of statutory power not reviewable by courts unless negligence, but breach of duty was reviewable.
· Anns – Balance between claims of efficiency and thrift are to be balanced in the ballot boxes, but the court will deal with operation issues – Said was a duty to inspect reasonably if inspection actuall done.

· Kamloops v Neilson – 25% liable in negligence for failing to inspect – Did not stick to policy of inspections. PEL recoverable b/c the statute intended to protect home buyers.
· Just v Queen – always look at forseeability and proximity first. 

· See p 615 and bottom p129CN for distinction between policy and operational. Will only get into these types of considerations if is a permissive statute.  If statute clear about duty / no duty, then no doubt.
· Gov can’t say that could have chosen not to act, and use that as an excuse to act poorly – p619 CAN

· Swinamer says that can be policy involved in operations i.e. in implementing the policy decision to act – Agrees with McLachlin TJ in Just and Dissent in SCC.

· If a negligence case – like Kamploops, then consider PD / OD, but if intentional tort, like Roncarelli, then can’t ask OD / PD – see p132 CN

Psychiatric harm:

· Exclusionary rule - No recovery for PH if no associated physical harm.

· Structural similarities PH and PEL – see p95CN

· Policy reasons against PH comp – see p96CN.

· Have to suffer recognizable  psychiatric illness or syndrome, must prove reasonably foreseeable (imports objective component – confirmed in page v smith for claims by secondary victim), thin skull seldom applicable - only applied to primary victim, Class / proximity /means – see p97CN 463TB and 46CAN.
· Gave comp in Tame because was foreseeable, but said no $ for mere emotional distress.
· Can’t sue individuals for harm resulting from their own negligence – Greatorex
· Page v Smith – if some injury is foreseeable, then PH will be paid.

Reciprocity:

· Bamford v Turnley – harms not reciprocal, brick making, give Inj and let market decide.

· Dobson – no liability, not fair that mother had 24-7 responsibility to child, but child was not at all liable to the mother – this is a bit of a Michael stretch.
· Nuisance will only be found when activities are not reciprocal.

· In Hargrave, did impose a + duty to act, but that would be reciprocal because are land owners.

· In Depue did impose a + duty to act, but that was because had friend into dinner, reciprocal.

· Used by Blackburn in R&F – highway users are recip (but what about bad drivers – put good drivers at non recip risk), but if non natural use then not recip. Losee (645) says that all benefit from industry, so is recip, and property rights of the P must be modified to promote social welfare.

· Due diligence defence is not available when it is not reciprocal.

· Light aircraft no recip (negl for air collision, but SL for ground damage – fletcher p655). Is recip with pharmaceutical because you get benefit, and also give choice – p138 CN. P655 Fletcher. Only have SL in case of RR if worried about short term burden on P. In Rylands and Vincent – non RR, so should have SL. We all have tame pets which don’t wander, only some have wanderers and vicious, so SL OK for those. Explains IT i.t.o. RR – p71-2CAN.
· VL based on idea of reciprocal benefit and risk – if stand to profit from business, then should bear risk, LF in KNI p664, Cat 1 and 2 of McLachlin in Bazley p676 TB. Also Bushey – says exact mode does not have to be foreseeable, p143.
Rescuers

· Hayes (stampeding horse) – forseeable that will have rescuers, not an intervening cause.

· Wagner – danger invites rescue – therefore are liable if create danger.
· If you fail in your duty to rescue, then will be liable to substitute rescuer – Horsley, but in this case no liability because boat owner was not doing rescue negligently.
· Urbanski – Dad gives kidney.
· Firemans rule referred to in White, applied in some states.
· If try to held and then negligent you can be sued, but no obligation to rescue – p124 CN. Good Samaritan act says only liable if grossly negligent.
· Horsley – Is a duty to rescue when a owner / operator. Are liable to a rescuer if he was forced to rescue because you were incompetent in rescuing – not VAR.  But if 1 VAR rescuer fails, 2nd VAR rescuer can’t sue the first for any harm which may occur. P602.
· May have a + duty to act, Hargrave, Depue, Horsely, and if in loco parentus – like school teachers, then can’t decline to rescue.  Good samaritan excuse does not apply if not strangers.
· In Doyle, said if under K, and foreseeable harm to non privity party if don’t act, then have duty to act.
· Jordan House and Crocker – duty of care because of close relationship, and was foreseeable.
· Hard to tell what is just negligence (misfeasance) i.e. say is enough proximity that have a duty to act, and what is an exception to the “nonfeasance rule of no liab.” – see Cincinatti case p610.

Rights v Advantages

· Prah v Maretti – solar panels should receive light, good for society – supports advantages, contrast Fontainbleau, but there there was less advantage, Hunter – TV also less advantage.
· Holmes article – p2-3 of Cans.

· Like to give injunctions for nuisance, no one should be paid off – rights model - Shelfer
· Watt Case – jack on back of fire truck – seems to me that rights giving way to advantage of society
· Weinrib, p136 – the reason the P wins should be the same reason the D looses. Right and duty are correlated.

· Dobson – considered rights of mother to deny liability – second stage of Ann’s test.
· Stage 2 of the AT is advantages model reasoning i.e. rights established in stage 1, but then denied in stage 2.

· Right model would be against market share liability – p250.
· Cook v Lewis deviates from traditional right of D to be innocent unless P can prove causation.

· Wilsher defended the D’s rights by saying that the P could not prove on BOP – did not reverse burden like was done in Cook, but in Cook all causes were tortuous. 
· Hercules management (SCC), no liability for shareholder reports because of insurance premiums, applies advantages model – less concerned with rights of parties under negligent MR and are open about the social considerations.  In Caparo they get to the same result, no liability for auditors, but do it by saying (unconvincingly) that there is no proximity i.e. use rights model to get the same result. 
· Weller – same result under rights and advantages model i.e. no recovery. Advantages model would say that we want to avoid litigation (practical administration, floodgates problems if allow recovery for PEL – car accident causes delay) and spread the loss i.e. the lab will already be liable to the farmers. The right to make an income does not impose a duty on other. Often victims of financial loss are businesses – spread loss. 
· Benson article (407) says that can only claim EL if it is related to a property right – follows rights model - e.g. melt underway in Spartan steel. But generally disallowing PEL is based on advantages model. Seaway hotel case decided more along the lines of the rights model.
· Rights model says no recovery in Norsk – no property damaged therefore no right. 
· Advantages model – allow PEL recovery when danger to society (Winnipeg), but not otherwise – based on preventing harm not rights of P – but this actually imposes disincentive to repair. Rights model says P has no rights because all he bought was damaged property (Benson p441), this is how Murphy denies recovery under the rights model.  
· Can use White v Jones if want to counter rights model – would result in no recovery even if negligence – p44CAN, dissent said was unfortunate but applied rights model.
· Can still sue taxi driver even though plane would have crashed – tort concerned with rights not advantages.

· Would not get punitive damages under the rights model.

· Advantages model used to justify Re B (UK), while in Re Eve SCC applied rights thinking.

· Patient held to objective standard in informed consent, compromise rights because it is to advantage of all that doctors don’t get sued too much.

· P59 CAN – No duty to rescue based on rights model, no right to a benefit. But in Hargrave (p590) were required to put out lightening fire using available resources to protect neighbour.
Statutes:
· Tock – Distinguishes between mandatory and permissive
· Can be indicator of reasonableness - Trimarco
· Common law of torts is like the coat and the patches are the statutes i.e. could do away with patches but but not the coat

· Legis effects torts eg in appleby good machinery no excuse, but in farm practices it is an excuse and may take away incentives, statutory authority – tock

· Dorsett Yacht – Extended the scope of liability – If want to sue the gov in public law then must be breach of statute, but if no such breach then may be able to sue in private law. 

· Public interst theory (legislation made by representatives of the people and represents will of the people) v interest group theory (lobby groups influence legislatorts to protect the interests of the lobby groups only at the cost of the overall interest of society) – see Posner p339.

· Statutes can be evidence of standard of care – Jordan House and Littley, but if statute repealed that will also be indicative. Statutes play a role like custom, suggestive but not determinative. Seatbelts are required in parking lot even though stat N/A – p73CN. Statutes only evidence, may be found to be below req standard of care – Ryan v City of Victoria, oblique train track – p73 CN.
· Chipchase retracted from this a bit – always nearly in violation of some statute. This case supports interest group theory.
· Breach of statute is not a tort – Saskatchewan wheat pool. Violation of statute is evidence but not conclusive of negligence. UK have T of breach of statute, but hard for judges to know inten of legis. USA method of using crim codes is harsh – no BARD standard, fewer defences, could be double liability – unfair to D to be attacked on 2 fronts. T liab could be >> statute imposed fine. P74CN.
· If breach of statute unrelated to harm then no recovery e.g. broken indicator had no effect on accident. P72CN.
· Having no license is not evidence of negligent driving p72CN. 

· Gorris v Scott – Animals washed overboard – Statute aimed to prevent spread of disease. P72CN
· English do have a tort of statutory breach, USA do not – see p33 CAN.
· Reasons for and against using statutes as a standard of care on P33 CAN.

· Bhaudaria – not tort of discrim, and no T of breach of statute – Go to human rights tribunal p74CN.

· BC civil rights protection act – keep this in mind – Defines “prohibited acts” wrt hate p76CN, must show conduct was bad, can’t point to results. 

· Statutes can define duty (Jordan) and standard (Littley) of care, or both (Chipchase).

· Even though charter not stricly applicable to private disputes, it does indicate standards of morality so is “far from irrelevant” – Dolphin Delivery, see also weinrib article p360.  Maybe not this case, but when a worker tried to sue blatently negligent employer under charter it was said that the deprivation of the right to sue, and forcing comp via WCB was not against the charter. Tobacco legis and charter? Dobson argued charter for not putting harsh duty on mother – s.7 Greatorex – can’t sue individuals for PH caused by their negligence b/c compromises individual freedom of choice and self determination. Also don’t want family members suing each other – Dobson, Greatorex etc. Charter was not applicable in the Hill v Church of Scientology case, but said CL should be consistent with C.
· Tort law mostly covered by s.92 – property and civil rights.

· Statute gives farmers extra protection against nuisance, so long as normal farm behaviour.
· Could say that there is a good reason for no statute, so if not covered by statute then not a breach of duty.
· Local government act gives shorter limitation periods for gov, action in 6 months, notice of action 2 months of cause of action arising. Can sue gov because they are a legal person.
· EAA – Estate can’t sue for disfigurement, P&S, lost wages after death, loss of expectation of life but can recover for lost wages before death, medical, funeral, damage to property.  
· EAA – If you die, your estate can be sued for your negligence.

· FCA – Can sue for the benfit of the spouse parent or child of the deceased. Contract of assurance or insurance which the deceased may have had is not taken into account.
· Landis article, and black agrees, says should use statutes more.

· P625 – Statute can impose a duty to act where nonfeasance would otherwise have negated a duty.

· Crown liability act, s.14 of BC interpretation act, proceeding act all allow party to sue the R. Liability periods of gov are shorter – justified under charter because of complicated operations and record keeping. BC local government act, must give notice of proceedings within 2 months.
· BC local gov act – Government not liable for R&F, so if was a community reservoir ( no liability.
· Livestock act of BC – SL for animals – p136CN. R&F mostly occupies the SL field, so not much legis.
Strict Liability

· SL was the original method – replaced by negligence to protect industry. Have SL for product defects in USA.
· Due diligence defence is not available.

1. Do not need to foresee harm.

2. Usually applies where harm is serious – higher standard.

3. Only have to prove who engaged in activity and who was in charge – do not have to prove activity went wrong.

4. Canadian law settled:

a) No longer need property damage – can be phys injury.

b) No longer needs to be on adjoining land.

c) Escape defined as failure to keep under effective control.

d) Non-natural means special thing that brings increased risk to others.

· Under SL victims have less incentive to avoid accidents.
· Posner p68 – moved away from SL because of industrial suitability.
· Deyong – master not liable for servants loss – with respect to users of business, we say that business created the risk, but with respect to employees, we say they are there for gain.  Why do we say business created the risk for their own financial gain, why don’t we say the user accepted the risk for his own financial gain.
· Andrews in Palsgraf – Wrongful act, causes harm to anyone, you are liable – this is a form of SL because could be liable even though Cardozo said it was not foreseeable. Similarly in Polemis and F.W. Jeffery.
· Note that nuisance is SL – best equipment is no excuse for smelly factory, but still incentive. Under statute farmers only held to test of normal farm practices – less incentive to use best machinery.
· Car owners are SL for their friends / families accidents

· Vincent liability – SL when act was done to minimize damage to your own property.

· R&F SL – Held liable for conduct itself w/o reference to fault or intention ( when meet 3 conditions on p135CN. If likely to do mischief if it escapes, then must keep it in at your peril, like brining fumes onto your property and then they escape – Defence if act of god or malicious 3rd party. 

· From Tock – sewer pipes are an ordinary use of land – R&F did not apply, but Tock did not dis R&F.
· Defences to R&F: CN, act of god, malicious 3rd party, natural use, no escape, stat def, consent
· SL for animals – p136 CN

· Can use R&F for PI – (Aldridge v Van Patter, Benning v Wong).

· Read suggested need escape from D’s land to other land, but Hale v Jennings and Dokuchia v Domansch suggested that this may not always be the case in Canada.

· Can try R&F when can’t succeed in negli, or when P has no interest in land which is req for Nuisance. Also useful for harm caused by ultra hazardous activities.
· Breach of zoning is likely non natural use – but don’t think of garden of eden.
· Read, p72CAN – said R&F = extension of nuisance, rejects general SL for dangerous, up to legis.
· Reasons for abandoning R&F: Negligence would now cover most R&F – see orange p69CAN, nuisance and tresspass will cover the rest.  See Burnie quotes p69CAN. Bringing in fault anyway. Greyness of non natural, which is a Q of Law, allows court to impose social and value judgements – not their role. Allows anti SL judges an escape.
· Reasons for keeping SL: Indiana p653 – if due care won’t help, should encourage relocation or activity reduction. Good for curtailing ultra hazardous activities.

· 3 reasons for existence of R&F – bottom p72CAN.

· Nuclear liability act restricts liability for R&F wrt nuclear – p139CN.

· HL affirmed R&F in 2003 – p140CN, changed “natural” to “normal”.

· Libel is SL. Good intention, thought was true, used random name, all no defence. Unless non negligently published - Vizetelly
Fault principle in SL

· In Vincent the court focused on the replacement of the ropes – not an act of god anymore. Can’t use the defence of necessity for private necessity – see p66CAN.  Munn case found no liability because no positive acts.
· The defences of R&F incorporate the FP: CN, act of god, act of malicious 3rd party.
· Addition of forseeability to R&F (Cambridge water) begins to add an element of fault.

· In Read – says did not build factory in crowded area – what is normal use of land depends on area – FP

· Losee p645 says even SL for animals is based on fault – if know they wander, then prevent wandering, if no they will attach, then prevent attacking.

· Blake v Woolf quote wrt R&F p70CAN

Thin skull – Type and extent.
· In WM1, could recover for oil on slipway, but not burnt dock, of different type.
· In Smith v Leech Brain, the type of harm was foreseeable i.e. burning, the extent of the harm was not, but thin skull applies.

· Smith v Leech Brain – if type of injury foreseeable, get full extent of damages – because damages are supposed to put you back in the state you would have been, therefore can make contingency deduction because would likely have died early anyway because was predisposed to cancer (crumbling skull).
· Type and extent – Stephenson lacerated hand – liable for full extent even if no predisposition and unforeseeable consequences.  Not relevant whether severe condition was from a rare disease or an inherent weakness. But is NB for it to be a personal injury – would not be liable to unforeseeable extent of property damage.  Different rules because can’t pay to thicken skull but can build a better building and can rebuild it after, but can’t rebuild a skull as well. 
· Cotic v Gray – car accident – suicide, thin skull applies to mental weakness, liable for death.
· Black confirmed that the type and extent argument does apply to material loss cases as well as personal injury cases. Although we have lots of PI cases to show it applies there i.e. thin skull, we do not have any material loss cases, except maybe WM2 to show that it does apply in material loss.

· Thin skull and crumbling skull are essentially the same idea says Black – Both result in contingencies beind deducted from damages.  Note that as in Andrews v Grand and Toy, may deduct for contingencies even if no obvious reason to expect future mishaps.
· Smith v Leech Brain – reduction in damages because might have developed cancer even if he had not sustained the burn.

· Athey - Not crumbling skull because concluded that herniation would not have occurred if not for the accidents.
· Page v Smith – if some injury is foreseeable, then PH will be paid. But this was criticized in White (p481) because thin skull is a compensation rule and here it is being used to find liability. In the other thin skull cases at least the type had to be foreseeable even if not the extent.  This case would not pass the traditional foreseeable and proximate requirements!
· WM1 says oily slipway was foresee, but fire on dock was not i.e. type must be foresee – see p481CAN

· McLachlin method in Cunnigham uses thin skull to benefit of D i.e. take your insured victim as you find them – but this was a dissent – p83CAN.
Two stage test 
Test described:

· Stage one - Determine if liability exists using the traditional ideas of forseeabiltiy and proximity.  In palsgraf Cardozo used forseeability to create and limit liability, but in Cooper v Hobart it was confirmed that in stage 1 of the AT proximity is used to limit forseeabiltiy. This is a stage 1 policy consideration. Stage one considers only the relationship between the P and the D i.e. is their relationship proximate? Could the loss to the P have been reasonably contemplated by the D?  
· In stage 2 general public policy is considered.  Are there any policy considerations which ought to limit either the scope of the duty or the person to whom the duty is owed?
· Liability is only ever limited (e.g. inDobson b/c would infringe on woman’s autonomy rights. Stage 2 is unrelated to P and D, therefore is criticized. Should leave policy up to the legislature. Critics say policy factors (e.g. autonomy, gender, statutes) cloud the assessment of forseeability.

· But what it has done is encouraged policy considerations and this type of thinking has led to some expansion of liability -  Bazley

History of use of two stage test:

· Home office v Dorset yacht (1970) – Neighbour principle from Donoghue should apply unless there is a policy reason to not apply it.

· In Ann’s (1977) the operation v policy distinction is based on stage 2 considerations

· Ann’s test introduced in Kamloops v Nielson (1984) – First time the OD v PD system was used.
· Used in Just, found that a duty may exist and sent the case back to trial. Affirmed OD v PD from Ann’s
· Ann’s test totally rejected in Caparo (1990) – use F and P to decide no duty to shareholdes when preparing audits.
· Norsk (1992)

· Hall v Hebert (1993)
· 2 stage test applied in Winnipeg condominium (1995) – not indeterminate, need deterrence – again not really limiting liability. Compare to Murphy – HL don’t consider policy, reject dangerous defect distinction and find no liability – say once the P is aware of the risk, he is liable.

· Winnipeg Condo – no policy reasons to negative duty.

· Stovin v Wise (1996) rejected the PD v OD aspect of the ann’s test – Used Canadian cases to show that the OD / PD test is an unclear and unhelpful distinction – UK don’t like to get into policy too much, more appropriate in Canada because of federal system, difficult to get all 11 provinces to legislate.  Biggest diff between UK and Canada is gov liab, Canadian gov’s more liable.
· D’Amato v Badger – P failed stage 1 and 2 (Policy to exclude liability for PEL).

· Hercules Management (1997) – Wrt investors – prima facie duty negated by policy –p38CAN.
· Bazley v Currie (1999) – did 2 stage test in second part of salmond test – look at previous cases and then consider policy – contrast to Lister case where HL said SCC too much into policy and not enough into rules of law.

· Cooper v Hobart (2001) - SCC pledged allegiance to the AT – said not sufficient proximity between investors and registrar or mortgage brokers and also policy reasons to not allow liability.

Criticism – Weinrib p165 – See P37 of CN:

· Tort law is about relationships between parties and the policy decision in the second stage of the two stage test has nothing to do with the relationship between the parties – Dobson

· Stage two policy considerations may go beyond the court’s institutional competence to judge, policy is the domain of the legislature.
· Stage two policy considerations may have no normative bearing on the position of the plaintiff as a sufferer of injustice

· Stage 1 establishes that damages are rightly due to the P.  But then in stage 2 they are confiscated by policy developed to protect D, or those similarly situated

· Stage two only limits liability, it never confirms it, this, it is argued discriminates against plaintiffs.

· 2 stage test transfigures the notion of forseeability itself.

· Whether D has harmed P is not a question of social purposes – How do you determine when social considerations outweigh justice between the parties.
· Hall v Hebert (1993) – McLachlin impliedly criticizes the 2 stage test when she says she does not like cory’s method of choosing to discard of the illegality defence, but using public policy in stage 2 to say that pubic policy negates duty (p316-7). McLachlin rather finds that duty exists, says cause of action is made out, and then use illegality as a defence if applicable. (Not much difference really – still a policy decision, but McLachlin does not want to tamper in the area of duty, complicated enough already, and illegality is a known concept.  Note how they come to the same conclusion – allow recovery)
· Hercules management (1997) – no liability for shareholder reports - how does the court know the optimum level of auditor accountability and is there value judgment to protect insurance premiums correct – should leave to legislation.
· See my comment wrt support of ann’s test p39 CANS
Unjustified enrichment:
· Could argue Vincent liability as UE - bottom 134CN

· Contribution Applies between D so share liability, consider after dealt with CN, been applied since about 1940, is a right in unjust enrichment.

· Could NOT argue wills cases under unjustified enrichment because enrichment not at loss of P.

Vicarious liability:

· 4 reasons for having VL – See p142 of CN.

· Palsgraf, Dorset Yacht.
· Prisoners have successfully sued prison for harm done by other prisoners – Ellis v Home office p213. 
VL was applicable beyond E-E and auto insurance. 3 situations of VL p668 TB:
· Negligence in choosing employee – not really VL, just negligence. 

· Non-delegable duty – Lewis case wrt rock on head on highway, still ask OD / PD? Doc duties, can’t say doc on K, prisons – can’t K out of Dorset. I would argue Bazley as NDD, different to foster child where funding comes from foster family.
· Very dangerous – Rejected by Australia – bot p668 – 669.
· Must be an underlying tort committed, always look at that first.

· If VL of employer, must be K of “employment” (See p73 CAN) and must be in the “course of employment”. P141CN. Bushey p665, 143CN says horsing around is part of employment extended VL
· Are VL if family members use your car even w/o permission – MVA – “deemed to be an employee”

· Default is that employer can recover from the employee – can change this via K (Lister p669).
· P664 – If relied on employee, legally, then can’t sue employer.  LF would absolve employees entirely p145 CN and 672TB. Need to choose a default position which will then be alterable by K. Currently, can sue employees, and can recover from employees.  LF suggests can’t sue employees and can’t recover from employees – reasons given p75 CAN.
· Holmes v Baty (says just deep pockets), for and against VL respectively – p73CAN.

· Salmond test – see p146 CN.

· Bazley – Need employer to have created risk and materially increased the risk of harm. (Created and fostered the risk, not a mere accident of time and place). Also need a very close relationship between the employee and the victim – See p681. Could child sue parent and would it be covered under household insurance – maybe yes, good intention of child foundation non profit managers were not enough to get them off the hook – but what about autonomy arguments – Dobson, and family strife.
· Other cases found no liab, see p149 CN, but Lister in the UK did, but HL rejected policy approach, just used closeness of relationship and then said were liable, but how would they justify a borderline case? See p39CAN for my comment wrt confusion when HL does not want to use policy.
· Respondeat superior (let the superior reply) is a special type of VL when have a contract.
Voluntary assumption of risk:

· Complete defence IF it can be proved – must prove assumption of legal risk, not just physical risk.

· K trumps tort. Must be clear terms, not unconscionable and no duress.

· Assumption of physical risk is doing something dangerous – going walking on a dangerous road (p307), assumption of legal risk is waiving your legal rights which you would have had against others had they caused you harm while you were doing that activity.

· P must know / be adequately warned about the risk and make a conscious decision to go ahead (Lambert). Can’t be VAR w/o full knowledge and choice. 2 steps = appreciate risk and waive rights.
· Normally being drunk will prevent P from taking on VAR, but saw exceptions in Dube (jury found had accepted legal risk) and Priestly (Said was a joint venture and friend had mutual waiving of responsibility). Don’t think that because you choose to drive you VAR, in fact when you drive someone else’s car they take the risk. The car owner takes the risk for all harm to others, so in hall the driver of the car, not being the owner, could get recovery.
· VAR does not apply to rescuers – Haynes v Harwood, horse left in street.

· VAR and CN overlap, courts prefer CN because it is not an all or nothing defence.
Wrongful life (disabled child wants to be dead) / Wrongful birth (accident):
· McKay - WL – difficulty of damages prevents claims – Incoherent. Should set arbitrary amount so that have deterrence. Court said against public policy to say that child has a right to be born “defect” free.
· Disability groups against compensation for WL cases – enforces idea that disability is bad – Zaitsov.

· Kealey - Can’t award damages for child rearing part of WB claims because how do you value benefit of children – commodification of people against public policy, parents would have to say they did not like their children – family strife.
· McFarlane WB – Clyde does not like offset harm and benefit in WB, because don’t offset time in park from injury to a miner.
· Parkinson WB – give more than just pregnancy costs because disabled children are no less valuable, just more expensive.

· Cattenach WB in Australia – healthy child and mom – gave full child rearing.












