SUPERTORTS:
ABUSE OF LEGAL PROCEDURE:

Casey v Automobiles Renault Canada Ltd p162

F: Information was filed, by 's against the , in Magistrate's Office for theft of cars;  had sold cars but could not pay $ to retail owners/'s; knowledge of the info/charge became public by 's mouth;  's later withdrew the information & admitted that they had done so maliciously to try to get certain amt of $; 

1) For malicious prosecution to stand, the plaintiff must prove that the proceedings initiated against him were:

2) Malicious

3) Without reasonable grounds or probable cause







4) And that they were terminated in the favor of the plaintiff

5) And that he suffered damages – to found an action in malicious prosecution the test is whether the proceedings to date have reached a stage that has resulted in damages to the plaintiff.

· What the P requires for his action is not a judicial determination of his innocence by merely the absence of any judicial determination of his guilt.

· Issue of whether a prosecution has been commenced against the appellant so as to entitle him to claim against the respondent for malicious prosecution.

· foundation of action is in the abuse of the court system.

· A civil action, which is false, will be typically be dismissed at the hearing, an action for malicious action will only lie for certain civil proceedings such as maliciously presenting a petition in bankruptcy or a petition to wind up a company. Will be action for malicious criminal charges because more stigma with criminal charges, but will need to prove damage under one of three heads i.e. damage to person/property/reputation.
· In this case the respondent had caused everything to be done which could be done wrongfully to set the law in motion against the appellant.

· A Justice of the Peace must take an information if it's believed a crime has been committed.

· Stages: (1) J.P. hears information (acts administratively),

· (2) issues process (acts judicially).

· Test (for allowing malicious prosecution suit): did proceedings reach a stage where damages to the ∆ resulted? Note: test is not whether proceedings have reached stage of being called a 'prosecution'; ie. it is not necessary for JP to have issued 'process' (ie. summons or warrant)

Watters v Pacific Delivery Service Ltd p171

Widow - chq to beer delivery guy – who went to police after failing to see if corrected bank address was legitimate, signature on chq found to match signature of thief/prostitute 

∆ filed info with JP, warrant issued & arrested; widow brought action for false arrest & MP - (won

· Malice: ulterior motive other than honest desire for justice; state of mind

· Test for malicious prosecution (same as above: malice, absence of reasonable and probable grounds, and the termination of the proceedings in the plaintiff’s favor). Malice is defined as being motivated by some desire other than an honest desire to bring to justice someone believed to have committed an offense.

· P must prove these essentials.

1. malice

2. the absence of reasonable and probable care

3. the determination of the prosecution in favor of the P.

· Burden of proof is on the P to prove malice in the mind of the prosecutor and the absence of reasonable cause for the prosecution.

· Failed to prove malice of Cotter, finding for appellant. No evidence to show that Cotter acted by spite or any indirect motive, or that his laying the information was induced by anything other than an the honest belief in the facts presented by driver.  

Nelles v Ontario p175

Nurse was charged with the murder of children; found innocent; brings suit of malicious prosecution against Crown & AG b/c acted maliciously in desperate attempt to find murderer/scapegoat.

Issues: 

•
Can the Crown be held liable for malicious prosecution?

•
Can the AG be held liable for m.p.?

Held:
•
No; Crown enjoys immunity under 5(6) of Proceedings Against the Crown Act even if acts maliciously. 

•
Yes; AG & servants do not have immunity for malicious prosecution; protection no longer absolute but qualified (i.e. privilege is lost if malice).

•
if abuse office, powers, fraud, malace...can sue civil servants personally for m.p.

•
immunity for errors in judgement/discretion and even professional negligence but not for m.p.

•
this case changes the previous law which gave AG immunity, well actually law was unclear and varied between jurisdictions, this case defined the law in this area

•
this case opens the doors for other categories of potential liable parties (ie. expert witnesses); note: ordinary witness are immune and not threatened by this case.

•
m.p. cases are designed to protect people whose right may be violated by malicious prosecutors

 - Arguments against allowing civil liability for malicious prosecution are that prosecutors must be able to act free of fear of litigation, and that must not be distracted from their work by frivolous claims, and that it is in the public interest to know that the prosecutors do not have the above mentioned hindrances.

 - Lamer J argued that it is in public interest to know that prosecutors will be held accountable if malicious. Furthermore they have no need to be concerned in their duties so long as are acting fairly, and furthermore the huge legal burden on the plaintiff in a malicious prosecution case will ensure that no frivolous claims are bought i.e. difficult to win so as to keep the 'floodgates' closed.

 - This whole case is about the right to bring civil action, if AG or crown attorneys or police ever break criminal code when dispensing their duties they will still be liable for criminal action, just a question if they should be immune to civil action.
Outlines 4 elements, which must be proved for a P to succeed in an action for malicious prosecution.

1. proceedings initiated by the D.

2. Proceedings terminated in favor of the P.

3. Absence of reasonable and probable cause.

4. malice
5. damage, but this can be harm to reputation which is incurred with criminal allegations - redundant
P has notoriously difficult task of establishing a negative i.e. the absence of reasonable and probable cause on behalf of the crown when prosecuting, and plaintiff is also held to a very high standard of proof if wants to avoid a non-suit or directed verdict.

Norman v Soule p192

To succeed in MP you must prove the following 5 elements:

- 1) Prosecution on a criminal charge initiated by the actions of the D
- 2) Resolution of the proceedings in the P's favour
- 3) Lack of reasonable and probable cause existing for the initiation of the charge
- Very difficult for P to establish this element of MP

- Normally this is a jury question, but in this case it is a judge question

- 4) Malice on the part of the D
- For an improper purpose, an ulterior motive on part of P

- 5) Damages suffered as a consequence either to reputation or to person or to property
· malicious prosecution exists as a means of balancing two competitive interests

· the efficient enforcement of the criminal law

· the desire to safeguard citizens from unnecessary harm to their security and reputation due to baseless allegations.

· In ordinary civil action it is not the bringing of suit that causes harm but rather, the publicity; but such negative publicity is negated b/c accused is given opportunity to clear his name; given opportunity to vindicate your name by defending the action or, if facts justify it, action in defamation.

· Make m.p. difficult to prove so that won’t deter people from bringing suits for fear of being counter-sued for m.p. In criminal cases no such fear b/c brought on by Crown, not an independent private person - Crown has immunity but private people do not. 

· A like cause of action in a civil case is rare (in this case the elements of malicious prosecution were not established, action dismissed).

Grainger v Hill p195

F:  The P, owner of a vessel, mortgaged it to D with the stipulation that P should retain register of the vessel.  The mortgagee had the owner arrested under civil process in order to compel him to give up the register.  Yielding to duress, the P gave up the title and was thereby prevented from making several profitable voyages. 

I:  Did the arrest constitute an abuse of the legal process?

H: Yes.

R:  The process of law was abused; to effect an object (the register of the vessel) not within the scope of the process (the capias).  This tort is unlike malicious prosecution in the sense that it is immaterial whether the process commenced has been determined or not, or whether or not it was founded on reasonable and probable cause.

- D commenced claim to get money back from P, claim was completely spurious because money was not even due yet, but because he knew the mortgager could not pay at that time, he was able to exert pressure to ensure the handing over of the register – seems that this is the strange case of a mortgage where the actual title was not given to the mortgagee, but then he wanted it so he extorted it.
The entire proceedings were designed so that the D could get register; Overt act in furtherance of an improper purpose, even though that was totally unrelated to the official reason for arrest.
· Leading case that established this tort.

· P mtge’ed out a boat but didn’t turn over title until payment. D charged the P so that he would give over title. 

· This is an action for abusing the process of law.  There was extortion in this case.

· To accept this action, the termination of proceedings must be proved and the absence of reasonable and probable cause must be proved.

· Verdict was for the plaintiff.

Guilford industries Ltd v Hankinson Management Services p196

In order to force P to pay D a large settlement, D filed a mechanics lien.  Immaterial whether the legal process was founded on reas. grounds if it was commenced for an improper purpose.e
F: Contractor who had done shoddy work filed a huge lien when he was not paid for the work.  Because client could not sell property if liens against it, client was forced into settlement negotiations.  Lien failed but the contractor’s lawyer knew it would take a long time to get that resolved.

H: Verdict for ∏ i.e. the client – Can use legal procedure for improper motives.

Tsiopoulos v Commercial Union Assurance p200

F:  P brought action against D for a declaration of entitlement to no fault benefits and for punitive damages.  D denied liability and launched a counterclaim (CC) for damages on abuse of process.  The CC alleged that claim for punitive damages was unfounded and for the collateral purpose of inducing D to offer a settlement which he was not entitled.  P moved to strike CC.

I:  Was claim for punitive damages an abuse of process?

H:  No.  Motion allowed, CC struck.

R:  1) The real problem facing D is that the abuse (claim for Punitive Damages) relates to a matter that falls within the purview of the action itself, hence it isn't improper. 

- It is always open to the D to claim punitive damages, 

- There is no an overt act, in furtherance of an improper purpose i.e. since no independent or ulterior motive, no abuse of process 
Pacific Aquafoods ltd v CP Koch p203

· Facts: 's fish died and claims due to faulty machinery of ;  counterclaims abuse of process

· no abuse of process b/c no ulterior motive or wrongful purpose on part of 

· False statements may have been made by  but claims & interest of  are only within pervue of action

· if  is trying to prolong the hearings as claimed by 's, this is still not abuse of process b/c motive is to receive damages from the action within the scope of the action.

· fact that  may look bad b/c of complaint is not enough to give rise to action

· But the counterclaim for abuse of process doesn’t allege facts of wrongful purpose.

· Just because a claim might look bad to for the D, it isn’t an abuse of process.

· The “ulterior motive of prolonging an action” is not a wrongful purpose for which damages might be awarded.

· Counterclaim struck out.

PRIVACY:
Davis v McArthur p205

It is a tort, actionable without proof of damages, for a person willfully and without a claim of right, to violate the privacy of another. The nature and degree of privacy to which one is entitled is dependent on what is reasonable in the circumstances.

F
D is a P.I. who followed the P for 6 months at wife’s request, even used a tracking device

P claimed there was also someone else following him, no real evidence


P became aware of surveillance, said it made him ill


P sues under BC Privacy Act

I
Was there unreasonable invasion of privacy?

H
Trial – YES - $1000.00 damages

Appeal - NO, D’s appeal allowed, Case Thrown Out

R
Invasion depends on the circumstances


T.J. paid too much attention to the “other surveillance”


Reasons no unreasonable surveillance:

1) D an agent of the P’s wife, legitimate interest in his activities

2) The D acted circumspectly

3) Surveillance was in a non-ostentatious manner ( did not draw public attention

·        It was wrong for the T.J. to consider the effect on P’s health, given that he was normal, healthy

· Must first find the Tort, then assess damages taking stress caused into consideration
· Might be different if D knew of P’s health problems, but here they were not known.
Prosser says – The thing invaded into must be private, and intended to be so


          -On the street, following and watching will normally be legal

At this time couldn’t sue the wife, only her agent.  This is not true now.

The nature and degree of privacy to which the plaintiff is entitled (1) with due regard to the lawful interests of others (2) to the nature, incidence and occasion of the act or conduct (3) to the relationship (domestic or otherwise) between the parties, was not violated.

Trial Judge - It was relevant to have considered what impact the conduct would have on the P's health; enough to trigger tort

B.C.C.A. - Disagrees; says you must first establish the tort, then we will talk about you suffer in terms of quantum of damage – Trial judge used effect on victum as justification for saying privacy was invaded – must only consider nature of acts by perpetrator (in the circumstances) when deciding if is invasion of privacy.

Each case of inv. of privacy must be considered separately on its own facts (fact sensitive).  In determining whether there has been an invasion of privacy, one doesn’t consider damages. Damages are only considered once the tort has been established.  The actions of the detective did not exceed the bounds of privacy a person has a right to reasonably expect.

Lee v Jacobson p209

The tort of violation of privacy is actionable per se and may merit punitive damages if the violation is reprehensible and of a pernicious nature. Some factors which may go to award of punitive damages: whether the defendant lied, whether it was an impulsive act, whether or not it was an offence punishable in the criminal system.

If there are no positive proven facts from which an inference can be made, the method of inference fails and what is left is mere speculation and conjecture. 

F 
Ps rented a cabin, in succession.  One P heard a cough in the middle of the night.  She subsequently discovered a peep-hole that looked into her bedroom


P sues owner of cabin (D) for invasion of privacy

I
Was in the D who coughed?

H
At trial – YES -D was the cougher, Judgment for (s


Conduct termed reprehensible, relatively large damages

I
On Appeal – Did T.J. err in finding that there was sufficient evidence against the D?

H
Yes – Legal Error, ID not established, timeline was not clear, D may have had a valid alibi


Appeal Allowed, New Trail

R
For action to proceed ID of tortfeasor must be established


T.J. may not speculate

In this case, part of the issue is that the hole was made in a room where intimate acts occur.  The P’s paid for privacy from the D.  The actions of the D were planned and premeditated.  The D lied about his participation in the affair.  This offense is not criminal so it must be punished by damages.

R;  Because the P was uncertain when she heard the cough and pinpointed it to two days and the D proved he did not do it on those days the judge concluded that the days must have been incorrect.  There was no evidence to base an inference that she heard the cough in the second or third week of June, thus there was speculation( new trial,

The impact that the D's conduct had on the P's was not by itself sufficient to award punitive damages. Other factors were considered,


1)  The privacy was violated in a room where the most intimate acts occur.  


2)  The P's paid for their privacy and they were entitled to expect him to respect that privacy.


3)  The D made elaborate arrangements, his conduct was not impulsive.


4)  The D lied about his participation in this affair which indicated a lack of remorse.

5)  This is not an offence punishable by criminal prosecution, so the only punishment is an award under this head.

Took into account the wealth of the D and to make sure he would be discouraged had to make the fine high

Silber v British Columbia television broadcasting system p216

The character of the property where the act or conduct complained of took place is highly relevant to the question of what constitutes a reasonable expectation of privacy – there can be no privacy in what is already public. Portrayal of someone in a false light requires that the publication contain false facts – also, public interest is a defense to false light argument.

F
-BCTV sends reporter to Stacey’s in Richmond during a strike

-Reporter kicked off property by the manager, makes Stacey’s look bad


-Reporter returned, filmed, led to a scuffle, including cops


-BCTV airs an edited version of the report, makes Stacey’s look bad


-P sues for invasion of trespass to land and invasion of privacy 

H
Trespass to Land ( YES, $100.00


Invasion of Privacy  NO

R
2 Aspects:

1) Filming in Parking Lot, no expectation of privacy, full public view

2) Broadcast of News, a matter of public interest under S.2(3)(a)

Even though it was private property P couldn't claim invasion of privacy because there was a public character to that part of the property    

(1)what took place on the parking lot: found that since the altercation was visible to people close by but not on property, court found that privacy could not be reasonably expected on the parking lot

(2)airing of altercation on TV: this was excused under s2 of the Privacy Act which holds that matters of public interest  which are published are not invasion of privacy.

If there is no success under s2(2), if P can prove falsity of facts revealed, they have an action for invasion of privacy.

Joseph v Daniels p225

F
P an amateur bodybuilder, a picture of his torso was used in on posters without his permission

P sues for breach for:  Wrongful Misappropriation of Personality; Invasion of Privacy; and Breach of Contract

H
NO Misappropriation b/c picture headless


NO Invasion, again, not a recognizable likeness


YES Breach of Contract – Awarded scale rate of $550.00

R
One cannot borrow an identity without the identity being recognizable

Common law does support this tort of misappropriation of personality i.e. do not need to rely on statue, but there was no reference to the identity of the person in the picture (torso shot only).  wrt to legislation, it is clear that gov’t clearly intended person to be recognizable.  

Slutsky is skeptical of this b/c is taking advantage of his physique/likeness and profiting.

Motherwell v Motherwell p231

F
relative harassing other relatives via phone and mail; action in invasion of privacy and trespass.

I
Can this form be invasion of privacy? trespass?

H
yes; is invasion of privacy but the court is not willing to make this a new recognized category of tort so says they succeed in claim for private nuisance - the constant phone calls interfered with their use of their property - this success is based only on the phone calls not the mail; action in trespass cannot be sustained

· Any substantial occupier can sue, includes members of the possessor’s family – Therefore the wife has claim to nuisance even though not the registered owner of the property.

· No special damage is required to support an injunction.

· The person committing the nuisance does not have to be on private land and does not even have to be the owner of the land on which they are on when committing the nuisance ( Cases referred to in which picketers have been held to be a nuisance 

· In giving judgement, clement JA went through full justification of enlarging the catagories 

Melvin v Reid p246

F
P a retired, reformed prostitute, murder suspect


D makes a movie about her life, including former and present names


Several claims, including Invasion

I
Were these private or public facts?

H
YES, held liable

R
Private Fact, the P’s present name was not a matter of public record


Coupling the old facts with the present ID was tortious

· The incidents of the trial are public record, thus not private life.  But they used her name in conjunction with the advertising.  This was a direct invasion of her inalienable right to pursue and obtain happiness. 

· Also notes that the c.l. did not protect this interest.

· However, b/c her maiden name was said in conjunction with her married name, it was an invasion of privacy

· Facts which are in public records which are publicizes is not an invasion of privacy.  However, disclosure of private facts(i.e. her married name) are invasions of privacy.

DEFAMATION:

Conyd v Brekelmans p389

· P must prove special damages in slander.

· Words imputing commission of a crime are actionable per se – One of the four exceptions

· Facts:  being sued for slanderous remarkes made at a meeting to determine whether or not the  should be entitled to a gov't grant;  said " everyone who's he did not make an honest living & if he gets the $ he will pocket it."   did not get the grant and claims it was due to the defamation. Later it was decided not to give P the full grant.  Person deciding said D’s comments had no impact on decision. P’s argument was that his words imputed the commission of a crime.

Issues:

•
Were the words spoken by the  defamatory?

•
Was the occasion on which they were spoken priveleged?

•
Was there malice?

Held:
•
No; slander is not actionable per se and the onus is on the  to prove special damages;  could not est'b that the words spoken by  were responsible for his loss in grant therefore no special damages [slander is only actionable per se if it is an indictable criminal offence].

•
words which merely impute intentions are not actionable per se; the words must impute to commit a crime.

Sections 1&2 of Libel & Slander Act
•
s.1(a,b) broadcast is any dissemination of information intended for reception of general public.

•
s.2 defamatory words that are broadcasted are considered published & deemed libel

· RATIO: words which merely impute intention or inclination to commit a crime are not actionable without proof of special damages, for a criminal intention does not amount to a crime.  Words that suggest a crime might happen in the future does not fall into this category.(mere words are not slander which is actionable per se-need damages)

Youssoupoff v Metro Goldwyn Mayer Picures p393

Facts: movie made about Rasputin's death and about his affair/rape  with Russian lady who was married to one of Rasputin's murderer's; the  said movie portrayed her and her frineds believed it did; suit in liable b/c movie in permanent form.

Issues: 

•
Was the movie character a portrayal of the ? 

•
What is the test to determine this?

Held:  

•
Yes; movie portrayed ; 

•
test: 

1.
would a reasonable person, knowing some of the circumstance, though not all, believe the film represented ?  Ans: Yes.

2.
would this decrease her reputation/esteem in society?  Ans: Yes, to reputation.

•
Dissent: ∏ gave no evid to supoprt the claimed innuendo; words not being defamatory in their ordinary meaning are not defamatory unless can prove innuendo.

Fox’s Libel Law - Judge can put question of libel to the jury if there is enough evidence, but generally, doesn’t withhold the question.  C.A. emphasized that only in exceptional circumstances could the question not be put to a jury
Test for liability:
Words must be defamatory.

Words must point to P. Test:

a) Would reasonable person, knowing some of circumstances, believe film represented P?

b) Would this result in decrease of reputation?

Film is libel, not slander. Decided that a talking ‑ moving picture is libel.
Damages high b/c film designed to profit and legal action creates publicity. L25,000 in damages
· Four types of slander are actionable per se without proving damage:


1) commission of a crime,


2) loathsome disease,


3) unfitness to practice one's trade or profession,


4) unchastity of a woman – this one actually no longer applies
Otherwise, the plaintiff must prove not just damage to reputation but monetary loss.

· defamation by innuendo - intention to defame is not necessary.

· This case would be better brought as invasion of privacy today.

· Passes all 3 points of libel – words are defamatory, refer to the (, were published

Country would recognize the character to be her even though she never had any relations with Rasputin.  D continued to show film even after requested not to.  At court, P won and got.  D appeals.

RATIO: a movie implying defamatory meaning is libel (and is therefore actionable per se). 
Case gives good definition of defamatory (a false statement about a man to his discredit).  Uses test of what a reasonable person would think to decide whether the content is defamatory b/c it reasonably refers to P .  D’s argument that it is slander not b/c slander requires proof by P of special damages.

Tolley v JS Fry & Sons p398

F
Picture of P, amateur golfer, used in chocolate adds.  P claims in innuendo that caricature prostitutes his reputation as an amateur (Looks like he is seeking notoriety through amateur status)

I
Can caricature, through innuendo, be defamatory?

H
Yes, because innuendo is not dependent on words alone

Test – would the reasonable person (not just special community) draw an inference, i.e. believe the innuendo, from the publication

· If J determined that communication is capable of a defamatory meaning, it is for Jury to decide if it is in fact defamatory

· This case strains limits of defamatory, and should have been brought under Privacy, which contain 2 causes of action 1) Invasion of privacy & 2) Appropriation of likeness for commercial purposes

· Test: would an inference be drawn (ie. innuendo believed) by the ordinary person from the publication (not just to those people of that special community) ?

· Jury said if they had seen the ad they would believe no reputable firm would publish such an article w/o consent (ie. drew inference and would have believed innuendo)

· Up to judge to decide if words are capable of defamatory meaning but then up to jury to decide if were actually defamatory.

· prima facie words may appear innocent but depending on the circumstance they can be considered defamatory.  

· RATIO: Innuendo can be defamatory.  If an inference from a publication is obvious, innuendo need not be pleaded and jury can decide whether it was defamatory.  If inference is not obvious, then innuendo must be proven as to how P alleges. This case shows that it is not necessarily the words that infer a negative meaning but rather the circumstances under which the add was run.

· Don’t need to show that D intended to refer to P-only need to show that a reasonable person would think it was defamatory(reasonable person test).  It is immaterial that D did not intend to defame P.

Hulton & Co v Jones p401
F
Former paper employee Artemus Jones (P), suing newspaper in libel; paper printed a defamatory article, using P’s name;  D claims they used a fictional name, no intent to defame P.  P was at one time a stringer for the newspaper in question

I
Would others reasonably thinks that the words defamed the P?

H
Yes, Friends of P believed that article refereed to P

Damages large, reckless behavior by paper; P’s name well known to paper, and it was a reprehensible article to be condemned

D cannot say: he did not intend to defame / did not know P / thought it was true / was not negligent
R Innocence or absence of fault is not a defense in tort of defamation

Strict Liability Test - Intention of libeler is irrelevant (if the D writes and publishes facts in good faith, unaware that another has the same name or the words are false, it is irrelevant b/c the P is still injured

Note: All that matters is if the average, fair‑minded members of the community believed it to be about, and thought less of, the plaintiff as a result.  Intention is immaterial; who is aimed at is immaterial; what matters is who was hit?  The risk of coincidence should be borne by the publisher rather than the innocent third party.  "There is no liability for intentionally defamatory material published accidentally, but there is for accidentally defamatory material published intentionally."

Cassidy v Daily Mirror Newspapers Ltd p403

F
Picture of man and his fiancee (?) published in paper.  Wife (P) defamed, implied she lied about marital status.  P was in fact married, but husband lied to reporter, and paper printed this

P sues in libel

I
1) Was alleged libel capable of defamatory meaning?


2) As Ds were unaware of facts, are they liable for inferences made?

H
1) Yes, strict liability test applied



Reasonable person would believe words about P




Statements about A may indirectly defame B


2) Yes, publisher should be responsible for inquiring into the truth

R
Repeating a lie, is still a lie, still leaves one liable for defamation

· Let those who publish to make money carry the damages for libel.

· Jury increased award b/c newspaper refused to withdraw the publication and did not apologize 

Knupfer v London express newspaper p409

F
D published article defamatory of “Young Russians” an expatriate Russian origination – called them fascists.  P claims that article refers to him, friends agreed

I
1) Can a person sue, over words defamatory to a body/class of individuals? (Yes), and if so, when? (Limited Group)


2) Can this article be capable of referring to the P?


3) Does this article lead a reasonable person to believe that it refers to the P

H
2) No- claim fails critical test, if article is not capable of referring to P, no cause 


This article is not about the P, nor is it capable of being so

R
If the P is not specifically named, then it is tough to prove defamation, especially from a wide group

· Individuals in a group cannot sue unless statements identified or referred to them in mind of the reasonable person

McNichol v Grandy p413
F
D During an argument, the defendant uttered a defamatory statement about the plaintiff, which the plaintiff's employee heard through small hole in the wall.

I
1) Does this constitute publication?


3) Is D liable in intentional tort

H
1) Yes, publication occurs when at least one other person hears the remark


2) Onus is on P to prove publication



-Words are defamatory



-Words are about P



-Words are published


3) D is liable prima facie, until he proves no intention to publish

-If D can prove absence of fault, i.e. he did not intend to publish, and was not negligent or reckless in his communication.

-In this case, D argued that he was unaware of 3rd party’s presence, and was not negligent in being so unaware i.e. a reasonable person, in that situation, would have an expectation of privacy

· In any event, J withdrew from Jury, Mann C.A. ordered a new trial, and SCC upheld

· It is assumed that the defendant intended the natural and probable consequences of his act.

· Publication in fact occurs when at least one other person has heard the statement.  If there was publication in fact, the defendant must show that there was no publication at law.  This means that the defendant must show that he did not intend to publish, and could not by the exercise of reasonable care have prevented it.  Damages will be limited to actual and pecuniary damages if a complete and timely retraction is published.

· Must prove he didn't intend it to be overheard, a reasonable person in those circumstances would not expect it to be overheard.  

· Who is a Publisher? Anyone who repeats defamatory words is a fresh publication of defamation; every repetition can be called a tort and sued upon.

· However, if they did not intend a publication and that they could not, by the exercise of reasonable care, have avoided it, they will be exonerated.  However if they were negligent, then it is actionable.

Vizetelly v Mudie p417

F
Private Library was circulating material already ruled to be defamatory

That the material was to be withdrawn was already made known in trade publications


D claims they were unaware of recall


Suit in defamation

I
1) When is the disseminator of libel, liable


2) What test to apply when considering liability


3) Where is onus of proof

H
Publisher was found negligent by the jury

CA held that was not unreasonable for trial jury to come to the conclusion they did

1) A 3rd party is only liable when they negligently allow defamation to spread


2) Test for innocence:



-D must have no knowledge of libel upon dissemination



-Circumstance around D’s receipt of info must not have indicated presence of libel



-It was not by D’s negligence that he was unaware of libel upon dissemination


3) Onus is on the D to pass the above test.
R
First, the plaintiff must prove libel.  Then, the defendant must prove, on the balance of probabilities that;

          (1) he had no knowledge of the libel,

          (2) nature of the work did not suggest it would contain libellous material,

          (3) there was no negligence on the publisher's part, he exercised reasonable standard of care.

More v Weaver p421

F
D defamed P in letters to his solicitor, regarding a business deal gone sour


P sues for libel

I
Are communications between client and solicitor absolutely privileged

H
Yes – To the extent that communication relates to the clients case

· Malice cannot destroy this privilege, unless it goes beyond relevancy of the case

· communication between client/solicitor are privileged to the extent that the communication relates to the client's case 

· if communication of defamation extends beyond relevancy of case then no longer privileged

· reasons for privileged are to protect freedom of expression (judges, witness, Leg Assemb. have privilege to maintain impartiality & freedom of expression; greater public interest upheld with privilege in these instances)

· Here the communication related to the case ( Therefore privileged.

· There is absolute privilege for judges, counsel, and witnesses.  This immunity extends to communication b/w client and lawyer so long as the communication that is alleged to be libel, is relevant to the advice sought.  
· Libel and Slander Act s3: (1) A fair and accurate report in a public newspaper or other periodical publication or in a broadcast of proceedings publicly heard before a court exercising judicial authority of published contemporaneously with the proceedings, is privileged. (2) this section does not authorize the publication of blasphemous or indecent matter.

· Note: if the publication is later after the proceedings, it does not have absolute privilege but may still have qualified privilege.
Royal aquarium and summer & winter garden society v Parkinson p424

F
D defamed P in council meeting about issuance to P of license for music & dancing

I
Is a City Council meeting privileged?


When is a member of the meeting liable in slander?

H
A meeting can be privileged if in the selfless performance of public duty, w/o malice


In this case D abused the situation, and is liable for slander
· D was abusing privilege by not acting in consideration of his duty;

· motivated by reasons other than public interest (eg. with anger, unreasoned prejudice, malice); allowing himself to be reckless & disregarded whether what he stated was true or not.

· Meetings where people are engaged in administration duties of the public enjoy qualified privilege but not absolute privilege. Words spoken which are otherwise slanderous are not here b/c the meeting enjoys immunity so long as people involved do not speak maliciously and abuse their position.  Someone who speaks recklessly or maliciously or with prejudice has abused their position and therefore does not have that immunity.(shows unreasoning prejudice can be included as malice)

Watt v Longsdon p426

F
D claimed in a letter to business associates and P’s wife that P was having an affair with his housekeeper


D claimed that interests gave him privilege

I
When does privilege apply



-To letters to associates?



-To letter to P’s wife?

H
Priv applies when D has a duty due to the receiver, and the receiver has corresponding interest, a reciprocal relationship.



-Yes, Priv applies to associates



-No, Priv does not apply to the wife

-He had no duty to tell her, even though she may have had an interest

-Priv is defeated when there is malice (abuse of Priv) or when Priv is exceeded by going beyond the limits of the duty or interest


CA. Says that jury must be left to decide malice

Held:
•
there must be reciprocity btwn communicator and receiver for a statement to be privileged; communicator must believe statement to be true

•
the communicator must have an interest or duty to the person to whom the communication is made; the receiver must have a corresponding interest or duty to receive the communication

•
the communication to the wife was not privileged b/c he had no duty to tell even though she may have had an interest.

•
Yes; privilege is defeated if there is malice (abuse of privilege) or when privilege is exceeded by going beyond the limits of the duty or interest.

· all three appeals allowed(but for different reasons)

· there are cases of privileged situations in which duty or interest to publish are present and which make the occasion privileged.  There are exceptions where privilege is lost: (1) if communicator abuses position-exceeds privilege or (2)when the publication has malicious motives

· An occasion can be privileged if there is a moral duty on the communicator to communicate and if the receiver has an interest in knowing of it. Both of these must exist to make it privileged.

· judge holds that there must be BOTH a duty and an interest.  

· Regarding publications to Browne and Singer: occasion of publication to Singer and Browne there was a duty on D’s part and there was also an interest on the receiver’s part and the occasion was therefore privileged.  However, there must be a new trial of the issue as to the malice which would defeat the privilege (b/c malice evidence was found by C.A.).

· Regarding publication to Mrs. Watt: Judge finds it difficult to set a rule as to when there is a moral duty to communicate to another regarding personal issues. Obviously Mrs. Watt had an interest in receiving the communication (interest component of privilege satisfied). Judge finds that D did not have a moral or social duty to communicate the letter to Mrs. Watt that would make the occasion privileged, and therefore there is not qualified privilege and there must be a new trial on this basis.(friends and relative status doesn’t make a duty to communicate)

· There are cases of privileged situations in which duty or interest to publish are present and which make the occasion privileged.  There are exceptions where privilege is lost: (1) if communicator abuses position-exceeds privilege or (2 )when the publication is malicious.  For an occasion to have qualified privilege, there must be both a duty to communicate and also an interest in receiving the communication on the part of the receiver (Note the two other situation which also make an occasion qualified) If there is not both, the occasion is not privileged. An occasion can be privileged if there is a moral duty on the communicator to communicate and if the receiver has an interest in knowing of it. A moral duty does not exist b/w friends or b/w relatives.  Malice can defeat privilege.

Jones v Bennet p431

F
D (Prem. of BC) made defamatory remarks regarding the P at a political meeting, knowing that reporters were present


D claims he had a moral duty to inform party that he was properly doing his job

I 
Does Priv apply, or was this slander?

H
Priv does not apply, knowledge of presence of reporters meant that (intended to publish to the world (who did not have an interest) ( there can be no qualified Priv


-Also, had there been Priv, it would have been defeated by malice


-See rule 2 duty/interest

•
a reasonable person would infer the words in their natural and ordinary meaning were defamatory

•
statement did not attract qualified privilege b/c

1.
no duty on premier to make the statement

2.
premier knew there were reporters present; ie intents to publish

•
qualified priv was lost, defamation found and damages awarded

•
crt did say if this was a situation of qualified privilege but said even if it was it would have been lost by the malice

· said “I’m not going to talk about the Jones boy.  I could say a lot, but let me just assure you of this; the position taken by the government is the right position.”
· P got judgment and was given $15,000 in damages. D now appealed to the C.A who allowed the appeal.  P now appeals to the SCC.

D’s argument at trial: 

(1)-there was a duty on D’s part to inform members of legislation of which they had interest.


-there was interest on the part of those who heard the statement


-there was no malice


=>therefore occasion was privileged (therefore, not liable for defamation)


(2) the comment was fair and was a bona fide comment.  There was no malice

· Both C.A. and SCC agree that words were disparaging, question of defense 

· Meetings which are only for specific members are generally privileged.  However, if reporters attend, the meeting isn’t privileged but rather becomes public b/c the reporters communicate what is said at the meeting to the world at large. If the words spoken at the public meeting are defamatory, the speaker has no qualified privilege from a slander action.

· Qualified privilege attaches only to comment which is in the duty or interest at stake.  A statement made outside those parameters and qualified privilege would be destroyed.

Hill v Church of Scientology p435
F -  was young Crown attorney; docs from previous investigation into Scientology were sealed with client/solicitor privilege; Later a separate and independent issue arose over whether or not the director of Scientology should be allowed to wed couples; investigators asked for documents from previous case but refused unless had permission; the courts gave the investigators permission to access the files but forgot some were sealed;  was away when the records were allowed to be taken.  Scientology believed that the sealed docs were released but, in fact, they were not; Scientology launched suit against  and had press conference, during which their lawyer said the  had committed contempt of court; but acted in haste and case thrown out b/c no evidence ( action in defamation brought by  against Scientology & lawyer.

I - Did the common law doctrine of defamation violate the CCRF

H
CCRF only applies to gov’t actions


Gov’t was not impugned, only Hill himself, therefore can’t apply charter
Court modification of common law should be consistent with CCRF values, even when raised by private litigants

- US Sullivan test - Where a public officer is defamed, ( must demonstrate both falsity of statement and express malice ( Rejected, Sullivan test should not apply in Canada 

D’s statement was covered by Qualified Priv because it was in relation to documents which were filed in court (actually filed the next day but this was held to be an irrelevant technicality) and the public has an interest in these issues, but presence of express malice vacated privilege – Manning exceeded the legitimate purpose of the press conference.
Manning was highhanded, willfully-blind and careless. Incapable of objectivity ( privilege is negated


There is no cap on general damages for defamation



-General 
$300,000



-Aggravated
$500,000



-Punitive
$800,000


Statements to Authorities to Obtain Redress for Public Grievances


Libel and Slander Act B.C.  S.4

-any publication of public proceedings are given qualified privilege unless it can be proven that reporter used actual / express malice

∆ argued that common law of defamation violated charter, did not give good argument why though, and besides the court ruled that appellants failed to show that the action by ∏ was government action which would be necessary if charter was to apply.  The fact that ∏ action was government funded was held to be irrelevant.
Fair comment


-this is a defence if the statement is of public interest.

3 elements:

(i)  subject must be of interest to the public(determined by judge)

(ii)  it is an expression of opinion not fact

(iii)  comment must be fair-must rest on true facts

Test of fairness:


(1)could an honest, though possibly prejudiced, person hold the opinion taken by D?


(2)Did the person at issue honestly believe the words he stated as true?


If yes to both, defence of fair comment will succeed


There is a burden on the D to raise this defence

Cherneskey v Armadale p485

FACTS: Two law students wrote a letter to the editor of the D’s Newspaper, complaining about the racist attitude of a local alderman, the P. P sued the newspaper for libel.  The Law students did not give evidence at the trial and the newspaper staff testified that they did not agree with the contents of the letter.  The trial judge withheld from the jury the defence of fair comment; this was reversed by the C.A.; the SCC affirmed the trial judge.

ISSUE: Was the defence of fair comment legitimate?

HELD: fair comment defence not allowed

RATIO: Each publisher in relying on the defence of fair comment is in exactly the same position as the original writer.  An honest belief in what is printed must be shown by writer and publisher in order to use fair comment defence. The newspaper and its editor cannot sustain a defence of fair comment when it has been proved that the words used in an editorial letter are not an honest expression of their opinion and there is no evidence as to the honest belief of the writers.

DISSENT: believed new test should be used (pg 677 Linden) 
Ruling = 4 vs 3 !

Vander Zalm v Times Publishers p500

F
Editorial cartoon depicts picking wings off flies

I
Is this fair comment by newspaper and cartoonist?  Is it their honest opinion?

H
D succeeds and action dismissed

•
Protrayed the M of F as being cruel and uncaring; not a good image for a person of that office

•
Test: was this an opinion, however exaggerated, obstinate or prejudiced, which was honestly held by the writer? Yes ( therefore – fair comment
•
regardless if cartoon is defamatory the defence of fair comment applies.

•
applies to him as M of F, not as a person (Trial judge disagrees, says there was malice and the cartoon was irrelevant to his position).

· Useful authority on when cartoons defame, meaning of fair comment being an expression of the writer in the public interest, based on some statement of fact, when viewed by the H.R. reader.  
Moises v Canadian Newspaper Co p508

F
P (RENAMO rep) defamed as terrorist official by D, Victoria Times Columnist

I
Does public’s interest in knowing invoke qualified privilege?

H
No – there was no reciprocal duty-interest relationship in this case, and the newspaper was more scandalous than was necessary, could have used the word “alleged” wrt terrorist ( therefore qualified privilege does not apply – new trial 

R
Only on cases of public safety would newspaper have a duty of publish
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