MICHAEL TORTS CAN - CASES:

Appleby v. Erie Tobacco p2

· Smelly tobacco factory

· What constitutes nuisance is a matter of degree and local standards. 

· where nuisance cannot be compensated by an order of damages an injunction will be granted.

· Does not have to impair health to be a nuisance

· Having good machinery or making best effort to minimize smell does not preclude nuisance

· “Cases where damages can be substituted for an injunction must be rare”

· Injunction stayed for 6 months to allow time to try and reduce smell

· Class bias issue - One does not usually choose to live in industrial neighborhoods.
· A person who moves into an area designated to production or manufacturing cannot complain of nuisance caused by those enterprises.
· If a new business moves in and creates a new nuisance, there is a cause of action.
· In this case, Eire tobacco moved in after P and created a new noxious odour.  
· Have been cases where injunction was refused where D.'s activity was a social benefit.  
· In this case injunction was granted ( D. then required to buy out P. as damage remedy.  
· Local standard is point of this case. 
· Problem is that those in best areas get best protection of law.  Are varying levels of sensual standard.
· Measures were taken to reduce the smell but it wasn’t a defence

Rogers v Elliot p4
Facts: D emits noise from church bells causing convulsions.

Extraordinary sensitivity / peculiar susceptibility will not give rise to nuisance; else, there would be great uncertainty and paralysis in the law.

Use plain and sober reasonable man

Mayor o Bradford v Pickles p6

Facts: D redirects water from another’s property to sell, to P, for profit i.e. forced city to purchase water from him, court ruled that motive is irrelevant for strict property rights – like cutting down your own apple trees to increase the price of apples
Moral intent is not relevant: all that matters is legality of rights, whether exercised maliciously or not (an act is not made wrongful by intent).

· Old Common Law Rule: malice cannot render something done lawfully to be unlawful (Bradford v Pickles) – This was changed by Silver fox farm.

· If action is within the defendant's legal rights, he can't be punished for the legal exercise because of imputed motive.

Hollywood silver fox farm p6

F:
Plaintiff was a breeder of foxes AND put up sign on his land.  Defendant disapproved, as he felt the sign devalued his land development.  Plaintiff refused to take it down.  Defendant had his son fire shots on property line, to frighten the vixens to ruin the plaintiff's breeding business.

I:
whether nuisance lies for D shooting shotgun into the air on his own property?

D:
Held: nuisance lies.

R:
(i) court finds that D intended to interfere w/ P’s foxes- malicious conduct, so it makes it easier for the court to find nuisance (ie. interference w/ reasonable use)


(ii) this case distinguishes Bradford v. Pickles b/c shooting a gun is different from digging a well; things like building a building (Hunter) or digging a well, the court does not seem concerned w/ malicious intent, but shooting a gun makes it easier for the court to find nuisance

R
Motive may be examined as part of the utility and `reasonable use' factors in nuisance.

· Had D shot to kill rabbits, liability for nuisance would depend on how harmful rabbits were to D’s land.

· Distinguished by C-L right not to be bothered by noise; No C-L right to subterranean water flow (Bradford)

· No owner of land has an absolute right to create noises upon his land – any right which the law gives him is qualified by the condition that it must not be exercised to the nuisance of his neighbors or the public. 

Fontainebleau Hotel Corp v. Forty-five Twenty Five p7

Facts: D builds addition to its hotel interfering with P’s access to air and light.

There is no legal right to the free-flow of light and air, also not right to a view
Building up on one’s property is not a tort; being able to occupy space is fundamental to property ownership; else, landowners would have rights to restrict others to desired occupation.

Bryant v Lefever p9

Facts: D builds addition to his house that causes P’s chimney to smoke during fires.

Causation is not important until legal rights are first determined; e.g., D has a legal right to addition and P’s lighting of fires is the cause (P should build up chimney).

Note: this case intimates, later expressed in Sturges v. Bridgman, infra, that sequence/temporal priority is irrelevant.

Prah v Maretti p10

Facts: D proposes construction interfering with P’s solar panels.
Not a full trial, just a pre-trial hearing

Conduct will be a nuisance if it goes against society’s interests (“advantages model,” infra).

“The P must be expected to endure some inconvenience rather than curtail the D’s freedom of action, and the D must so use his own property that he causes no unreasonable harm to the P … In every case the court must make a comparative evaluation of the conflicting interests according to objective legal standards, and the gravity of the harm to the P must be weighed against the utility of the D’s conduct”

Note: this court, more active, divides with “Fontainebleau Hotel Corp. v. Forty-Five Twenty-Five”, supra, and Bryant v. Lefever, supra.

Critelli v Lincoln Trusts and Savings p11

Increase in height of building caused lee and more snow accumulated on P’s roof, D found liable because know before construction  that damage would result and should have taken adequate precautions.
Hunter v Canary wharf p12

Cause of nuisance must be active – Building is just there! – but this rule did not apply in Critelli above

Common-Law right to build on own land; also OK to block light etc

Thompson – Schwab v Costaki p12

Sight of prostitutes found to be a nuisance – rare case of activities on D’s land being offensive to the point of nuisance
Hay and Cohoes p12

Better that one man be deprived of one use of land rather than another man be deprived of beneficial use altogether

Shuttleworth v Vancouver general hospital p13

Facts: D erected an infectious disease hospital next to P.

“the onus is on the P to prove a well-founded apprehension of injury, proof of actual and real danger”, “founded in fact”

All P did here was show that members of his household and neighbours entertained a fear of infection; no medical experts were called – in this case actual danger would indicate what type of fear is reasonable.
Sentiment does not factor into nuisance; else, e.g., funeral homes would prima facie be liable.

Also: “the mere fact of depreciation [in value of property] cannot found an action”
The fear of infection was seen as ‘sentiment' not a legal wrong.  However, in Everett v. Paschall, (1910), 61 Wash 47 111 P. 879, there was a successful injunction against a TB clinic because, although the fear of infection was not founded in science i.e. the people where just scared w/o facts, but it was actually a real and actual risk.
Was also case of successful injunction against porn shop – see p12 of CN
Laws v Florinplace p15

Porn shop – action on 2 grounds
Nature of business “offended sensibilities”

Clients may accost local girls.

Interim injunction was granted.

Holmes article p15

One of best known US judges ( says should consider public utility, because that is what judges to anyway even if they do not state it

The worth of the gain from allowing act to be done should be balanced against the loss which it inflicts (see Prah v. Maretti, supra); this is a calculation of advantage to society and is premised solely on community interests.

But, judges refrain from making policy decisions for fear of being too active, uncertain.

“Rights” v. “Advantages” Model

Rights model: focused on the rights of parties; it is the legislature’s duty to address advantages and relatedly regulate. Rights are legal manifestations of the autonomy of the persons who hold them; this autonomy is an end in itself (this isn’t a legal problem).

Advantages model: focused on how best to promote advantages and decrease disadvantages, which may be premised on different views such as economic efficiency or utilitarianism, in an arrangement; judicial and legislative boundaries are blurred/dissolved into policymaking.

These models are implicit in legal reasoning. e.g. Under the rights model, this notion of rights will be reflected in the way the law develops; not necessarily in every case (e.g. Norsk, infra), but in the large patterns of the law it will be reflected. What the rights are will evolve in the law as specifications of this general conception of a right, but sometimes the courts will get it wrong. That is what makes the rights model not merely something that reflects the law, but can be used to criticize the law from a rights perspective. Since the rights model tries to capture the largest patterns of reasoning internal to the law, you can have a judgment that is not correct from the law’s own perspective.

Problem with advantages model: majority always prevails, thus there must be some compromise of minority rights.

Bamford v Turnley p16

Facts: D’s brick-making operation emitted smoke.

There is an exception to the general rule of nuisance: “those acts necessary for the common and ordinary use and occupation of land and houses may be done, if conveniently done, without subjecting those who do them to an action”

 OK if reciprocal nuisance (“It is as much for the advantage of one owner as of another; for the very nuisance the one complains of, as the result of the ordinary use of his neighbour’s land, he himself will create in the ordinary use of his own, and the reciprocal nuisances are of a comparatively trifling character.” “a rule of give and take”. D was not using his land in a way that came within this exception, so judgment was made for the plaintiff

P can put a dollar figure on his loss, if the D is gaining (profiting from selling bricks) less than the P is losing, then it is not in the public benefit; but if the D is gaining more, than it is in the public benefit; but in this case D can compensate the P and still be ahead – This assumes that P is going to be reasonable.

so on either possibility, the D should compensate the P, and if P does not accept, is because not offered enough, and if D can’t offer more it is obviously because society does not value D that much. K trumps injunction
as a result, the fact that something is for the public benefit doesn’t influence the ruling

But some values not reflected in market (free air), and admin costs with subsequent private deals, not all about the free market, which is why we have the farm practices act.

Miller v Jackson p18

Facts: P built next to a cricket pitch and balls occasionally entered her property.

When one party has been established for some time and the other is a newcomer, the former’s priority takes precedence (this “overrules” Sturges v. Bridgman, infra).

This case exhibits “advantages model” reasoning inasmuch as the “public interest” (allowing young men to play cricket) is held to preside over one’s private interests/rights (right against nuisance) and priority/sequence is said to matter (else, it would be “unfair”).

Note: the holding would be the same under “rights model” reasoning insofar as, contrary to the court’s contention that there was no easement, prior owners/developers indeed had a right/opportunity to complain and, thus, could be said to have consented or acquiesced to the alleged trespass (see Sturges v. Bridgman, infra).

Kennaway v Thompson p25

Injunction granted to limit quantity/frequency of water ski races – refused to let public interest over-rule private interest – expressly disagreeing with Denning in Miller v Jackson
Sturges v. Bridgman p26

Facts: for several years, D operated a noise-making confectionary that now inconvenienced P, who recently moved nearby to work as a physician.

Generally, pre-existing use of property amounts to a right to continue to use that property in an inconvenient way if it amounts to an easement.
“coming to the nuisance” is not a defence for a ∆, although are exceptions, like if it is clearly an industrial area.

However, easements only exist where one has the opportunity to object and consented or acquiesced to the use; in this case, P had no knowledge of D’s nuisance and, thus, D had no right to continue. Also no contract defining the easement.
Contra Miller v. Jackson, supra, sequence is irrelevant since there was no easement here (sequence only matters with respect to easements).

(could be distinguished from Miller v. Jackson, however, as in Miller the cricket club made an effort to mitigate the damages; this was not done here)

This case exhibits “rights model” reasoning insofar as what matters is the rights/duties as between two parties rather than, for example, what is “fair,” i.e., priority/sequence.

Coase article p28

Buy out factor will result in best outcome, rendering the court’s decision on allocation of resources ineffectual (assuming costless market transactions).

But court ruling is NB because it determines which party will be the one getting paid, but that will not effect the final activity which will be defined according to economics

Note an objection to this theory: a legal remedy is required since the parties’ positions are different, i.e., there is no reciprocal causality (P seeks to enjoin D’s activities but P’s activities would not harm D); moreover, in reality, transactions costs and other complications prevail.

But individual could hold company, or community to ransom, therefore maybe courts should decide damages, but then are making value judgments and that is not their role, that is up to legislature.

Atiyah article p30

Epstein article p30

Criticises coase because says can’t put $ value on all factors. Can’t equate harm with not being able to play cricket with fear of ball on head.
Tock v St John’s Metropolitan Area Board p31

Clearly the flooding of the P’s basement was an unreasonable interference and if it was between 2 private individuals they would succeed in nuisance.  However, b/c municipality is the D, different considerations apply.

Liability hinges on whether the statute is mandatory or permissive > Wilson
· if mandatory:

1) and nuisance is the inevitable consequence then there is no liability

2) and not inevitable, then the damage is actionable in nuisance

note: if mandatory and if damage is inevitable consequence, but there is negligence involved – then it is possible to sue in negligence.

· if permissive (municipality given power but not given a required duty):

1) if the language of the statute is specific as to the location or manner of doing the thing authorized, and the nuisance is inevitable, then there is no liability.

2) If the language of the statute doesn’t specifically specify how the municipality must do the thing then it must avoid the nuisance – if it does not, it will be liable in nuisance
· onus of proving inevitability rests on D
> Wilson: two condtn’s for the defense to lie:


(i) mandatory (not permissive) directions in the statute


(ii) nuisance was an “inevitable consequence” of the statute-authorized activity

> Sopinka: applied the principle of “inevitable consequence” only, was not concerned with mandatory or not


> LaForest: analyzed the issue from a cost/compensation perspective
not reasonable to refuse to compensate P for the loss they suffered at the hands of the community.  Said that losses suffered by individuals from activities authorized by statute, that followed  from isolated occurrences, should generally be borne by the entire community

· Where D is doing something authorized but in a discretionary manner (ie. permissive legislation as opposed to mandatory legislation), it will be liable whether negligent or not

· Legislation must be clear about immunity if it is to exist
· note: Tock does not apply in BC b/c of the Municipalities Act  - Municipal Act s.288 – municipalities not liable on action based on strict liability if results form break of sewer, water, road, drainage system; immune for failure to enforce by-law

· LaFORREST: (minority) Mandatory/permissive distinction not valid.  City has no alternative but to install water mains.  
· B.C. Municipal Act s.755.3: not liable for nuisance from Ryland v. Fletcher, for break down of water, sewer, dykes, etc. Tock does not apply to municipalities and those defined in that section.  Tock would apply to those not defined here.

· nuisance does not require fault: even if not negligent, can still be liable in nuisance
· here, statute was permissive and location and manner weren’t specified therefore the D had to implement it in strict accordance with private rights (if caused nuisance(liable).  The route chosen to implement the system was not the only one available, even though it was the most cost friendly

· almost all statutes are permissive and "inevitable consequences doctrine" will not apply 

· even though the municipality may be immune to recovery in nuisance, they can still be liable to negligence
· In this case – found for the plaintiff and awarded damages.

Shelfer v City of London Electrical Lighting p38

Generally, remedies for nuisance will be injunctive: it is difficult to “measure” inconvenience and no one should be “paid off” to suffer through it (see Appleby v. Erie Tobacco Co., supra).

Damages in substitution for the default injunctive remedy will be given only when:
 (1) the injury to P’s legal right is small;
 (2) the injury is capable of being monetarily estimated;
 (3) the injury may be compensated by a small monetary payment

 (4) it would be oppressive to D to grant an injunction.

Note: there may be cases satisfying these requirements that make an injunction permissible, based on D’s behaviour (e.g., intentional acts to avoid injunction, reckless disregard).

This case exhibits “rights model” reasoning.

Canada Paper Company v Brown p38

D, a mill, was giving off noxious fumes and interfering with P’s use and enjoyment of his property

This case addresses the contra argument to Shelfer, supra, i.e., commercial activity is too important to shut down: damages should be substituted.  D adduces evidence here about how socially valuable the mill is 

Here: if we allow avoidance of an injunction and a substitution of damages, we are in effect allowing D to “buy out” the rights of P, which is impermissible.

Black v Canadian copper p39

In spite of Shelfer, supra, damages in lieu of an injunction should be awarded where commercial interests, i.e., mining, prevail over private ones, i.e., one’s enjoyment of land i.e. harm to plaintiff is not small but oppressiveness under stage 4 of Shelfer rule is so significant that refuse injunction.
This case exhibits “advantages model” reasoning.

Boomer v Atlantic cement p40

Shelfer, supra, reversed (in New York case): damages allowed instead of an injunction where an injunction would create economic harm in the community (e.g., unemployment, lost investment)

This case exhibits “advantages model” reasoning.

KVP Co v McKie p40

It is not for the judiciary to permit the doctrine of utilitarianism to be used as a make-weight in the scales of justice: in civil matters, the court’s function is to determine rights as between private parties, based on evidence and precedent (à la “rights model”).

It is the State’s duty to be utilitarian, i.e., to seek the greatest good for the greatest number of people, through legislation.

In these cases: injunctions awarded per Shelfer, supra, but dissolved by legislation, balancing all interests and to only provide for damages.

New Ontario legislation enacted.  In situations where a P is seeking an injunction against a mill (in KVP) or a sewage disposal plant (in Stephens) for an injury, judge has discretion to award damages instead of an injunction (weighing the importance of the mill to the locality against the private injury); P can claim for damages later as well (i.e. multiple claims)

Thus, the Shelfer rule, supra, has been reversed in some specific cases in Canada but not altogether 

Stephens v Village of Richmond Hill p41
Sewage disposal polluted river – damages and injunction to land owner. Defence of statutory authority did not protect D because statute stated that damage was required to be inevitable for defence to apply ( Ontario passed new legislation to dissolve the injunction.
Vaughn v Menlove p48

Facts: Previously warned, D caused a fire by placing a haystack in a dangerous area beside P’s barn; hay catches fire, P’s barn burns down

Adopting a subjective standard of care, i.e., one having regard to D’s own knowledge, judgment and abilities, would leave so variable a standard as to be no rule at all.

The proper rule to apply in determining liability for negligence is that which requires, in all cases, a regard to caution such as a man of ordinary prudence would observe.

Buckley v Smith transport p49

F
Buckley, a streetcar driver, suffered from syphilis - medical condition - caused an accident.

I 
Was ( too insane to be found negligent?

H
Trial:
No direct proof during the accident that ( was loopy

Appeal:  Didn't believe ( understood his actions

R
Test: 
Question of Fact on the Evidence

Did the ( understand there was a duty/standard of care?  Do his dilutions excuse that duty?

· Insanity itself does not always discharge liability b/c may still understand duty.

· If insanity renders D incapable of understanding the duty owed so that he/she was unable to discharge the duty he/she will not be liable.

· Also a case of vicarious liability – trucking co was not liable b/c they had no way of knowing D was ill, but if they had negligently employed him, then they would have been liable.
· Three part test.  Firstly, there must be volition, secondly, the defendant must have the capacity to appreciate and under​stand the duty on him, and thirdly, he must have the power to discharge that duty.  

· No negligence on the part of the employer b/c he had hired the delusional D on the basis of a good driving record and references.  

The test regarding insanity is: Did the insane delusion make D unable to understand the duty that rested upon him and unable to discharge that duty?  Thus, an insane delusion, unconnected or not sufficiently connected with the inability to understand and discharge his duty, would not free an insane D from liability for negligence

Court found that, at the time of the collision, the employee’s mind was so affected by the disease that he neither understood nor was able to discharge the duty to take care

Roberts v Ramsbottom p49

Facts: D liable even though the accident caused by reckless driving done so under the influence of a stroke because D should have known he was not acting in full capacity.

The driver would be able to escape liability if his actions at the relevant time were wholly beyond his control (e.g. sudden unconsciousness).  But if he retained some control, albeit imperfect, and his driving, judged objectively, was below the required standard, he remains liable

“An impairment of judgment does not provide a defence”, nor does a mere “clouding of consciousness”

Thus, one may be legally, but not morally, culpable.
The court held that "one cannot accept as exculpation anything less than total loss of conscious​ness".
Mansfield v Weetabix p51

Brain malfunction because blood sugar was low – was held not liable for damage because did not know of the condition, overruled Roberts. Said that he acted like a reasonable driver unaware of the condition would have acted.

Holmes article p51

Three possibilities for liability in negligence exist: (1) a “purity of heart” or subjective standard; (2) strict liability; or (3) a “reasonable care” or objective standard.

Subjective standard: this is too particular a standard whereas the law is one of general application and organization; note that this does not exclude standards particular to recognizable groups, e.g., children and the insane, insofar as there is general applicability.

Strict liability: it is implausible for the law to hold one negligent for all of his acts that cause harm insofar as many, unrelated intervening events would be rendered immaterial; carried to its logical conclusion, people would be liable for their very existence and any attempt to limit the chain is a relation to foreseeability, i.e., an objective standard.

Humans have foresight, and is not fair to blame them for unforeseeable things.
Assigning responsibility for fault gives incentive to act carefully ( AL no incentive to avoid, “Harm lies where it falls” ( no incentive to avoid accidents.

McHale v Watson p56

Facts: D, a child, caused damage to P’s eye by throwing a round piece of welding rod

Exception to objective standard: children:

There is a lower standard of care in negligence for children, judged with respect to the reasonableness of their actions in relation to those of like age, intelligence, and experience.

This standard falls in between extremes: (1) infants of such a young age as to be manifestly incapable of perceiving risk; and (2) infants, though not of the age of majority, who are as capable of adults of foreseeing the consequences of their actions, owing a like duty.

Queen v hill p61

A criminal law case dealing with application of the “ordinary person” standard to the defence of provocation; Wilson J, dissenting, observed:

There is a point where a child becomes a man and the law must continuously and incrementally adjust the standard of care in accordance with the child in question so as to avoid an arbitrary cut-off.

McErlean v Sarel p62

When a child engages in an “adult activity,” e.g., motorcycling, he will not be accorded special treatment, and no allowance will be made for immaturity.

Ryan v Hickson p63

12 and 14 year olds found partially to blame for snowmobile injury – Adult activities
Fleming Article p65

Being a beginner is no excuse
If take on expert business, are expected to have expert knowledge, not do not include idiosyncrasies, but just say reasonable man would not volunteer for a task beyond his ability – in effect are asking about “reasonable engineer”. 

Must take circumstances into account, and circumstances may be that he was a doctor

United States v Carroll towing p68

Barge left unattended for several hours, broke away from mooring, did damage – Apply Learned Hand Test
Posner article p68 (Learned Hand Test)  
Not entirely applicable in Canada, but does influence interpretation of reasonable.

Hand’s formula for reasonable care per United States v. Carroll Towing Co. (1947): liability if burden of precaution (B) is less than risk (= probability of loss (P) * gravity of loss (L)); thus, if the burden is greater than the risk, it is not negligent to not take precaution (i.e. a reasonable person would undertake the risk)

“negligence means failing to avoid an accident when the benefits of accident avoidance exceed the costs”

This economic conception of negligence holds that precautions should only be taken where cost-justified; thus, potentially great amount of risk will be permitted.

Note 1: evidently, this is more of an analytical than operational formula given the inability to quantify the foregoing variables

Note 2: it is not clear what allowance is made, if any, for children, the disabled, etc.

Posner article p69 (Theory of negligence)
Traditional strict liability moved to negligence because of its greater industrial suitability (encourage growth of industry in 19th century); eventually, this was seen not to yield adequate compensation, thus, in the name of morality, campaigns ran to abolish liability for negligence and replace with statutory schemes such as workers’ compensation.

But: negligence is efficient by definition (see Hand rule, supra) while subsides are not; moreover, the function of tort/negligence is not to compensate inasmuch as it is to regulate safety and impose deterrents for inefficiency (by penalizing D for acting negligently) – compensation is only to reward Ps for their administrative role in bringing forward suits

Note: Posner makes the same mistake he criticizes the traditional view for, i.e., focusing on one side: while compensation focuses solely on P’s injury and not D’s wrong, Posner’s view focuses solely on D’s acts of inefficiency and not P, beyond his administrative role in bringing the cause (additionally, why must P be directly involved if his role is only administrative and why does P deserve all of what D is liable for?).  Also, why is the amount that P is awarded in damages precisely equal to what P lost? Presumably P would be induced to bring forward actions for any amount greater than the cost to sue; why do we insist that P bring suit -> could post a note to induce anyone to sue

Thus, the function of tort law cannot be only to compensate or only to deter as both are one-sided; neither conceptualization looks at the problem from the standpoint of the relationship between P and D: P is complaining because D has wrongly interfered with P’s rights

McCarty v Pheasant Run p72

Comments on Learned Hand Test – No facts given
Bender Article p73

Contra Posner, this view of liability for negligence is rooted in interconnectedness, responsibility, and caring and is critical of comparing the burden of precaution with risk.

Posner responds that Bender must be in favour of strict liability; however, strict liability would seem to be harsher (e.g., if a horse is startled thus injuring someone, liability in caring would only result if there was an existent social relationship, not always per strict liability).

It may be that at least one part of Bender’s objection to the Learned Hand test could be taken care of if we simply eliminate B; that would free us of the economic idea

This view would perhaps favour that in Bolton v. Stone, infra, insofar as it focuses on social obligations and takes little account for the burden of precautions.

Bolton v Stone p75

F
-( hit on head by a cricket ball that escaped a park.  Balls had escaped a few times over the years.

-( sues owner/operator for negligence, for not erecting a fence or otherwise containing the balls.

I
Was negligence foreseeable?

H
( not liable

R
Foreseeability is a function of the actual likelihood of an event occurring and the damage caused.


Probability must be reasonable.

· Not approached as a duty question since there was obviously a duty; nevertheless, even though the chance of anyone actually being hit was infinitesimally small, it was foreseeable/probable.

· The chance of damage was so small that a R.P. might decide not to take precautions and ( ( was not negligent 

· Translates into a duty not to create substantial risks to other people.
· “If a reasonable person had turned his/her mind to the risk he/she would have felt justified in ignoring the risk”
· Must guard against reasonable probabilities, but not fantastic probabilities, forseeability not only issue
· There are four clear steps in determining if a defendant took all reasonable steps to avoid harming a proximate plaintiff.


1) examine the probability of harm,


2) the severity of harm,


3) the burden of precautions (and its difficulty), and,


4) sometimes the social utility of the plaintiff's conduct.

· So, this case shows us that in some situations, it is not negligent to ignore a risk you are creating for your neighbour.  The reasonable person standard is just a method of allowing for judges to impose a standard of care on activities.  This is a very subjective process of imposing middle class standards on all those that come before the courts, and one of the main points of critical legal theory is that this should be a more objective process.

· no breach of the standard as there was no material risk (it was very improbable that this would happen) - would be decided differently in light of WagonMound #2.

· If (Likelihood of Harm) x (Severity of Damage) > $ to Avoid  THEN LIABLE

Explicitly rejects Hand Rule: “it would be right to take into account not only how remote is that chance that a person might be struck [P], but also how serious the consequences are likely to be if a person is struck [L], but I do not think that it would be right to take into account the difficulty of remedial measures [B]” … “If cricket cannot be played on a ground without creating a substantial risk, then it should not be played there at all.”

Note: the point of maximum contrast between this and the Hand rule, supra, is in cases of great risk but greater burden of precaution: in this case, if no precautions are undertaken, negligence would lie insofar as the burden does not matter with great risk while in the latter case, there would be no such negligence.

Blyth v Birmingham water works p76

The reasonable man has been defined as "a fair minded average person who is prudent with respect to his neighbours", (Vaughn v. Menlove), "who is not expected to guard against fantastic possibilities", (Blyth v. Birmingham),

Latimer v AEC p80
Flooded factory floor – worker hurt his ankle
Employer found to be not negligent

No statistics to determine risk, but also no-one even mentioned that it may be dangerous at the time of the flood, and no one fell, even without hurting themselves.

Watt v Hertfordshire County Council p82

Denning saying that jack sliding on the back of the truck was acceptable because was an emergency situation.

Trimarco v Klein p82

Facts: After a sliding glass door shattered and lacerated his hand, P sued D in negligence, claiming that it was common and customary to use shatterproof glass.

Custom is helpful to determining the existence of a reasonable standard, and, thus, negligence: it provides a measure of what is feasible (e.g., if many people have done something, the burden of precaution is probably not that high);  

however, it is not determinative (what everyone is doing could be negligence – see ter Neuzen v. Korn, infra – or D could be doing something better than others, or vice versa – see The T. J. Hooper, infra).

New trial ordered because found that trial judge should not have admitted statute into evidence because it biased the jury into believing that it was unreasonable to not use safety glass.

TJ Hooper p85

Facts: P sued D after D’s boat sank, claiming it was customary to carry radios on board.

“in most cases reasonable prudence is in fact common prudence; but strictly it is never its measure … Courts must in the end say what is required; there are precautions so imperative that even their universal disregard will not excuse their omission”

Here: radios were installed on some ships but not others, thus, there was no custom; nevertheless, it was reasonable and prudent that they be installed, thus D was found liable. (i.e. custom is substandard)

Weiler article p86

Ter Nuezen v Korn p86

F
-Doctor fertilized woman - semen donor is HIV positive

-( sues Dr. for Breach of Contract (dismissed) (for the promise to be reasonable careful for services performed using the Sale of Goods act: goods must be of merchantable quality) and NEGLIGENCE

-Essence is sale of professional service rather than goods.

- Judged on scale of knowledge - AN INDIVIDUALIZED OBJECTIVE TEST

- Want to prove the professional was negligent - fault is essential, so bring in experts to testify

- no one realized the risk at this time - finally appeared July '85

I
What is the standard of the reasonable professional?

H
Trial held Dr liable for negligence but didn't explain on what grounds - ( given damages of $800 000 Plus non-pec $460 000

CA decided that a reasonable medical professional in Dr. Coran's position would not have been aware of the risks. 
SCC Orders a new trial  because not clear if jury found that Dr did not comply with standard of care at this time or if jury found that the standard of care was inadequate ( jury not in a position to second guess the adequacy of the industry standard therefore order a new trial because are uncertain on what basis they decided.
· If the evidence establishes that there is a professional standard, then the jury cannot disagree w/ the standard because this is not a topic that the non-medical person may pass judgment on.   If the Dr. met the standard, then the jury must find the Dr. non-liable.  The jury can judge issues that turn on a matter that relies on common sense (ie counting sponges at the end of an operation).   In that case the jury can decide that the practice itself is negligent.  It does not take an expert to know that you must count your toys before going home.

· Conformity with standard practice in a profession doesn’t insulate from negligence if the standard practice is itself negligent-a reference point may be “basic care”. While following standard practice may not save you from negligence, it will be given consideration.

Wright article p111

Winterbottom v Wright p 113

F: D was a contractor for providing mail coaches and maintaining them. He contracted with the Post Master.  A person (P) who was hired by the Post Master to drive it was injured when coach broke down.

I: Does the D owe a duty of care to the P?
H: no, b/c of fear of opening the floodgates

R: D does not owe a duty to a 3rd party (historical view now overruled by Donahue v. Stevenson)

( couldn’t sue the Post Office, covered by gov’t immunity, & probably wasn’t negligent.

Note: this case has since been discredited; it is no longer necessary to frame claims either in tort or contract and be thus bound; i.e. in this case could only plead one and they pled contract and failed

Today there is a greater sense that some parties, e.g., manufacturers, should be bound to effects on third parties; Impermissible results if follow this case today (e.g., it would absolve third parties in such a case as if brakes fail after supposedly being fixed by a garage, thus injuring a passenger: the passenger would have no claim against the garage or the driver, assuming the latter was not driving negligently).

Fleming article p115

Donoghue v Stevenson p115

· A manufacturer owes a duty of care to third parties who could be reasonably foreseen as being affected by negligent conduct (neighbor principle), despite the fact that there was no contract between the third parties.

· further, if a manufacturer produces a product which he intends to reach the ultimate consumer in the form in which it left him with no reasonable possibility of intermediate examination, he owes a duty of care to that consumer.

· Expanded upon in Anns in which the court adopted the prima facie duty doctrine until something is found which negates that duty:

1) Is there a sufficiently close relationship between the parties so that the D could have reasonably contemplated possible risk to P if careless? (PROXIMITY – neighbor principle)

2) Are there any considerations which ought to negative or limit the scope of the duty (REMOTENESS)?

Good neighbour rule – must take reasonable care to avoid acts or omissions which you can reasonably foresee would be likely to injure your neighbour.  The neighbour is a person so closely and directly affected by my act that I ought reasonably to have them in contemplation as being so affected when I am directing my mind to acts or omissions which are called into question

Rule raises proximity and foreseeability

· Before this case, there was no general duty, only separate, distinct duties in special, defined relationships

· Historically there could only be a cause of action here if 1) the article was dangerous in itself or 2) is dangerous on account of a defect of which the manufacturer is aware.  Lord Atkin is against this historical rule because it leads to many injustices. Atkin notes that not overruling Winterbottom because there only tort not K was pled.
· Neighbor principle has two elements yet cases interpret Donoghue as saying that foreseeability creates proximity. 
· Couldn’t sue cafe - she had no contractual relationship - her friend had bought beer for her

A dissent in this case feared that to ignore privity of contract would be taken to obscene levels of assignment of responsibility and negligence – Buckmaster said “if 1 step why not 50” – He was not willing to expand negligence
Note: this case set “right” the problems raised by Winterbottom v. Wright, supra, not by holding it was wrong but by confining it to a narrower interpretation, i.e., it applied only in settings where a claim was framed in contract, a practice now obsolete.

Fleming argued this was due to a change in views with respect to industrialization (in the past it was important not to impede industrialization whereas making manufacturers negligent in respect of rising insurance costs, etc. was more important at the time of this case); however, there is little to suggest this consideration was key, rather, the problem focused on the relationship of liability in contract with liability in tort.
Found negligent on 3:2 count

Deyong v Shenburn p123

Actors clothes stolen from dressing room – producer found not liable.
Watson v Buckley p124

Here, an intermediary (distributor) of acidic hair-dye, D, was held liable for dermatitis caused to P by the hair dye since it had an opportunity for intermediate examination – would have been quick and easy to test it.
It is negligent for them to simply accept the product manufactured by an unknown person in Spain and advertise it as being perfectly safe without performing any tests on it

“the negligent acts of the distributor were the various acts and omissions and representations which intervened between the manufacture of the article and its reaching Watson”

Clay v AJ Crump p125

Multiple intermediaries were held liable in the collapse of a wall injuring P during a construction project insofar as they all had a reasonable and intermediate opportunity to inspect.

They cannot each say that one of the others should have inspected the wall; they could all have inspected it

Palsgraf v Long Island Railway co. p127

F
-( was on platform of a train station when the conductor boosted a late passenger onto the train, causing him to drop a package of explosives.  Explosion knocked over scales that fell on the (, causing a severe case of hiccups.



-( suing conductor/ train company for negligence.

I
Was there a duty of care to the (?  Was negligence sufficiently proximate to the (?

H
No duty of care to ( - too remote/beyond the range of foreseeable danger - ( (s not liable.

R
Duty of care cannot be in the abstract, must have a duty of care to the person suing.

The concept of risk and formability helps to determine whether ( was covered by a duty of care:

· Cardozo (majority): You cannot be responsible for everything that happens.  You only have a duty to those you can foresee will be harmed by your actions.

· It was unreasonable to assume that the conductor would have known the package would be dangerous to the ∏; the ∏ was beyond the foreseeable range.

· The only negligence on the behalf of the conductor was to the man he was boosting onto the train, not to the ∏.

· The ∏ must show a wrong committed against her, not against another, to succeed.

· negligence: not actionable unless it involves the invasion of a legally protected interest

Majority: duty is tied to violation of one’s rights, i.e., P must be within the risk that makes D’s action negligent (for instance, that the fireworks may drop and injure that passenger); in other words, (a) there must be injury to some right of P and (b) D’s duty must be correlative to that right (here: it was not because P might be injured that D’s action was negligent; his duty was owed only to the passenger with the package as P was not a foreseeable “victim”).

It was not foreseeable that by pushing someone onto the train scales would collapse on P from the explosion of the fireworks

We ask: What is it that makes it negligent to push someone who is going onto a train car?  The answer is not because there might be an explosion that will injure someone standing a far distance away; what makes it negligent is that you might injure that person or persons within whom that person comes in contact, or that you might dislodge the package

Does not consider causation – Uses forseeability as the test for creating liability and limiting liability.

· Andrews (dissent) – A causation analysis, a question of proximity.  There was a duty, and it caused harm in a proximate way.  Duty is to avoid harming anyone at all, and since a risk of harm was created when pushing a passenger, ( is liable for all harm caused by that negligence.  Therefore, the harm to the ( was proximately caused by that negligence. Factual cause is always required, but that is not enough, must have proximate cause, but Andrews finds proximate cause in this case.
· Dissenting: actions that are negligent are so despite the fact that harm or no harm may ensue; negligence involves a relationship not only between the accused and those he could reasonably have foreseen injuring but also to those he in fact injured.  Proof of this submission is that children are allowed to recover for the negligent killing of their father and a spouse for the other spouses loss of income.  Thus, one is liable for all damages caused as a result of their negligent behaviour to foreseeable parties or non-forseeable parties EXCEPT unless the there is no proximate cause between the act and the injury.

Dissent: all that is needed is (a) an unsocial/wrongful act and (b) injury thus resulting (a duty is owed to all and, thus, harm to anyone gives rise to a cause of action); the majority view would argue that this confuses tort and criminal law and amounts to strict liability; in tort, you need a relationship between the parties -> it is concerned with the things you shouldn’t do because of the reasonably foreseeable consequences to a group of people within the ambit of the risk

In this case Andrews uses proximity to find liability, but in later cases it will be seen that proximity is used to limit liability

· Both sides agree limits are needed to prevent endless litigation, but disagree on where to draw line.
· Foreseeablity  & Proximity are quite malleable, and can be made to do what you want them to

· Foreseeability – Can be more objectively viewed –  What R.P. in the (’s position might be able to foresee

· What is proximate depends on policy and where we believe the line can reasonably be drawn; look if the injury is directly traceable to the injury without too many other intervening causes, the foreseeability of the effect and the remoteness of the cause and effect in terms of time and space; note: the proximate cause, amongst other causes, must, at least, be the something without which the event would not occur (i.e.. a substantial factor with a rather direct connection and few intervening factors)

 “the risk reasonably to be perceived defines the duty to be obeyed, and risk imports relation; it is risk to another or to others within the range of apprehension”

We understand the duty in terms of the unreasonable risks that the D creates, and we ask: to whom is this an unreasonable risk?  What class of people are adversely affected by this unreasonable risk?

Seavey article p133

Keeton article p135

Because what matters for proximate cause is the type, not the extent, of an injury, there is vagueness/uncertainty insofar as the court must make a judgement; if “type” is defined broadly, P usually wins whereas the opposite holds with narrow definition; that is, if the official description of facts adopted by the court is detailed, the accident is often deemed unforeseeable and if it is general, the accident is called forseeable.

To guide: why is D’s act characterized as negligent?  Answer: because of a risk of a certain kind of injury to certain classes of people.

Weinrib article p135

Prosser article p137

See p32 CN
Hayes v Harwood p143

Facts: D’s horse van was caused to stampede after a child threw a rock at it, “requiring” P to intervene to protect citizens on the street; P was injured in the process.

Negligence in the air will not do; negligence, in order to give a cause of action, must be neglect of some duty owed to the person who makes the claim.  In this case, if the duty was owed to, among others, the P – if he is one of a class affected by the want of care or the negligence of the Ds, that is negligence of which the P can avail himself as  cause of action”

Signals acceptance of the Palsgraf notion of duty into English, and hence Canadian, law)

“the doctrine of the [voluntary] assumption of risk does not apply where the P has, under an exigency caused by the D’s wrongful misconduct, consciously and deliberately faced a risk, even of death, to rescue another from imminent danger of personal injury or death” It is foreseeable that people will come to the rescue since danger invites rescue; therefore, the duty is owed to the rescuer (independently as a class of people affected by the D’s negligence)

D argued he shouldn’t be liable for leaving his horse untied because the stampeding of the horses was caused by the children, and this is an intervening cause, court said no – were kids around and therefore foreseeable.
In this case, one of the things that is wrong with leaving horses untied is that somebody might come along and stampede them
Note: there is no defence of voluntary assumption of risk short of the rescuer being “utterly foolhardy” : Horsley v. MacLaren (1971)
Therefore found liable for harm to rescuer.

Wagner v International Railway co p146

Danger invites rescue. The wrong that imperils life is a wrong to the imperilled victim; it is also a wrong to his rescuer. The risk of rescue, if only it be not wanton, is born of the occasion. The wrongdoer may not have foreseen the coming of a deliverer. He is accountable as if he had.

Horsley v McLaren p146

F
-Boating party goes badly wrong: Horsley (dead () dives into lake to rescue another passenger of boat (Mathews), and both die from sudden immersion into cold water - likely on impact.

-( suing ( operator of boat (McLaren) for negligently performing the rescue of Mathews, which necessitated his dive into the frigid lake and subsequent death.

I
-Was there negligence by McLaren to Horsley?

T.C.
-YES: negligent since booze prevented him from acting as “Reasonable Boat Operator ought to” ( McLaren liable for taking too long reversing the boat

C.A.
-NO:  McLaren's efforts did not worsen Mathews’ situation.  Horsley’s actions not foreseeable so McLaren not responsible for them  

S.C.C.
-NO liability, Aff’d C.A.’s allowance of the appeal 

R
-McLaren’s procedure, while not optimal, was reasonably good, and would have worked if Mathews was conscious


-McLaren not liable w/o some act of negligence, and none was proven


-McLaren did not owe a distinct duty to Horsley, who chose to take a risk to effect the rescue

You are liable if you attempt a rescue and you do it negligently - but law considers contributory negligence of the victim and the danger you put yourself into - you are not always required to attempt a rescue, however if you have a duty or previous relationship with the victim, you are liable for both the rescue and those who attempt to rescue (this is also a question of causation)

· McLaren was not responsible for Matthews accident - if he had, then the claim for Horsley's death would be likely - you are liable to the rescuer if you put someone in danger.  Also, there was a special relationship, since McLaren owned the boat and others were his guests.

- The tortfeaser is subject to liability at the suit of the rescuer provided that his intervention was not so utterly foolhardy as to be outside of any accountable risk.

- The duty of the tortfeaser to the rescuer is independent of his duty to the person rescued.

- A consequence of the recognition of an independent duty is that a person who imperils himself by his carelessness may be as fully liable to a rescuer as a third person who imperils another.

Urbanski v Patel p147

· The defendant surgeon negligently removed a patient’s kidney.

· The patient’s father successfully sued the doctor for the loss suffered in his giving up his kidney. The court held that it was entirely foreseeable that a member of the patient’s family would donate his organ to help the patient and that a kidney transplant was an accepted and expected remedy for renal 

· It is not relevant that the daughters body rejected the kidney, father would have had a claim regardless.

Dobson v Dobson p147

Facts: P sued D, his mother, after being born physically impaired due to D’s negligent driving that resulted in an accident.

Found for mother (7:2) ( no insurance payout

In respect of the two-stage test for duty of care elicited in City of Kamloops v. Nielsen, infra,
Is there liability according to forseeability

Are there policy reasons to preclude liability.

In this case: (1) there is a sufficiently close relationship between mother and child but (2) if P were held liable, mothers would be held liable for virtually all decisions made during their pregnancy; this is an unwarranted intrusion into the autonomy of pregnant women.

even though the first stage of the Kamloops test is satisfied, there are considerations that negate liability at the second stage; these are 1) the women’s interest in her privacy, 2) notions of equality for women, 3) notions of autonomy

Problem: no person’s rights should be subordinate to others and this exhibits one-sidedness insofar as the mother is subservient to the foetus (note that the court criticizes the opposite, equally disturbing case where a mother would always be liable).

Dissent: because D already owed a duty to all drivers, P was within the reasonably foreseeable ambit of risk created by D’s negligence, and, thus, should recover (there are no issues with respect to autonomy or freedom of action as no additional duty is owed -> duty is to not drive negligently); counterexample: suppose Dobson is driving in the car with another pregnant women, and she drives negligently, injuring her fetus and the fetus of the other pregnant women; would only the other pregnant woman’s child be able to recover? According to this ruling yes.
These problems arise out of the nature of the two-stage test itself; makes the determination of duty subject to wide-ranging issues of public policy that have nothing to do with the relationship between the two parties

Duval v Sequin p159

F
( and her unborn child are injured in a car crash as a result of the other driver’s negligence.

I
Was damage to the child within the range of foreseeability?

H
Yes, ( liable.

R
A pregnant mother riding in a car is certainly a foreseeable event on the highway.

· Can’t claim until either the child dies, mother can claim, or the child is born with harm, then sue

· No person is disentitled from recovering damages in respect of injuries for the reason that the injuries were incurred before his or her birth.

· Note: if you injure a pregnant woman and kill the fetus there are no damages to the fetus, but if you injure the child you are liable in damages when it is born.
· Does not contradict Palsgraf – foreseeable that pregnant women will be on road.

Weinrib article on Dobson p159

Wellbridge Holdings v Greater Winnipeg p160

Municipality rezoned land for apartments, P spent money on plans for apartment, ratepayers contested bylaw and won in court.
SCC said duty of care was owed to the company even though it was not in existence at the time the bylaw was originally passed i.e. extended neighbour principle to those not yet in existence at time of tort act.
Renslow v Mennonite hospital p161

One can recover for injuries originating out of negligent acts performed before one’s birth.
Caparo Industries v Dickman p 163
Narrowed scope of  liability – Cut back on Donoghue

Said look at existing categories and don’t extrapolate too much.

Anns v Merton p164– THIS CASE IS ONLY REFERENCED IN WEINRIB

F:  P are lessees of flats.  When the flats were constructed, they passed building plans for the block, which were deposited under the by-laws.  Later structural movements began to occur which led to cracks and other problems.  This was a result of inadequate foundations.  Claims for negligence against the city councils agents in approving the foundations and/or failing to inspect the foundations.

H There was a duty if an inspection was actually done.  

I: Did the D have

1. A duty of care to the plaintiffs to carry out an inspection of the foundations,

2. A duty, if any inspection was made, to take reasonable care to see that the by-laws were compiled with, 
3.  Any other duty according with the plans, or not to allow the builder to construct the dwelling house upon foundations which were only 2 feet?

R: Two-stage approach: 

1.  One has to ask whether there is a sufficient proximity or neighborhood such that, a prima facie duty of care arises.

2.  If the first question is a yes, it is necessary to consider whether there are any policy considerations which ought to negative, or to reduce or limit the scope of the duty or the class of person to whom it is owned or the damages to which a breach of it may give rise.

Or, in different words:

Here the council’s duty cannot be based on the neighbor principle alone.  Must define the circumstances where law should impose.  In operational circumstances, there is an element of discretion.  More operational it is, more there is a common law duty of care. The balance b/w claims of efficiency and thrift are to be decided in the ballot boxes.  There is a duty for those performing a public duty or those merely exercising a power, which is possessed under statute or in pursuit of ordinary rights of citizens.  Here, the fact that the inspection was a result of a stat duty doesn’t mean there is no liability.  There is still proximity.  

Prima facie duty doctrine: if the damage is foreseeable and the relationship is proximate = prima facie duty.

· where the legislature has delegated a discretionary power to a body, the court will not interfere with the policy function so authorized, but the Courts will deal with operational issues.

· If a genuine policy function then there is no liability but if it is an operational function then, where negligent, liability exists.

Once the council made the discretionary decision as to the time and manner of inspections, and inspections actually commenced, then they became operationalized and the ( was subject to a duty to take care.

City of Kamloops v Nielson p165 – THIS CASE IS ONLY REFERENCED IN WEINRIB
F:  House had defective foundations.  A number of inspections were made on the house which determined this. There were a number of leins put on the house and each time the builder said he was going to comply (got engineers to draft up plans, etc.) and then didn’t.  The builders dad bought the house and was told of the problems.  Dad said it was his retirement house and he didn’t care so screw off.  Then the city workers went on strike and no inspections were made following the strike. The  house was sold to another couple who were not told of the problems and they are suing the city for not dealing with a problem they knew existed.

I: Was this a policy or operational decision?

H: It was operational so there is liability. Hughes as vendors 75%. Municipality 25%.

R:  Used Anns test.  First looked at the statute itself, which showed a by-law prohibiting construction without building permits.  It imposed on the Building inspector the duty to enforce the provisions.

 The notion to regulate the construction was a policy decision.  But in imposing a duty to enforce the provisions, it is an operational duty.  The city’s negligence is letting the building be erected on the shoddy foundation was a breach of duty.

- Looked at misfeasance and nonfeasance.  Here the city did nonfeasance which is not ok..doing nothing is not an excuse for the city.  But how do we determine operational v. policy in the nonfeasance?  City could have made a policy decision to prosecute or seek injunction, but since they didn’t consider anything it was operational.  As far as the floodgates argument goes, there is a self-limitation in the Anns test which makes it not really an issue.  

DIS:  did so mostly on facts. Said inspector just had a duty to report, which he did.  Courts shouldn’t force the city to take the builder to court. Believes that municipal presecutorial or enforcement powers by court proceedings, like municipal legislative functions are different in kind and are not amenable to judicial constraint.

R: Followed Anns and held municipality liable on fact that it was operational.

(Some suggestion from linden that this case opened the door for liability to be found for those whose policy was done in bad faith or impropriety).

Municipality Act: See III- 82 for full act..this is just 3 sections.

Vancouver Charter is at III-107 (Van has a better exemption, no duty or liability).

Deals with 

285: Limitation periods.

1.  Against a municipality, must be commenced w/in 6 months or a further period determined by the council.

286: Immunity unless notice is given.

1.  Not liable unless all info is given to municipal clerk w/in 2 months of the incident.

2.  Where there is death, failure to give notice is not a bar to maintenance of the action.

3.  Also not a bar when there is a reasonable excuse or D had not been prejudiced in its defense by failure or insufficiency.

387: Immunity for individuals

1.Defines municipal public officer.

(No prevention from suing inspectors).

· If the government makes an operational decision and a duty of care is present to prevent foreseeable injury and there is proximity between the D and the P, then the government will be held liable (adopts decision in Anns).

· Enacting a by-law is discretionary, once it’s enacted, then there is a obligation  to enforce the by-law or atleast to consider applying the by-law.  By enforcing the by-law, the inspector had entered the operational phase.  The inspector owed a duty of care to the potential occupants of the house to not engage in conduct that is likely to injure them.  The negligent conduct here is the failure by the city and the inspector to not prosecute the house builder or file for an injunction for breaching his stop-work order. 

I:  Can loss be recovered if it is pure economic loss?

H: Yes.

R: If economic loss is within the view of a statute, then it should be recoverable for the breach of a private law duty arising under the statute whether or not it is recoverable for breach of a duty at common law.  Here the private law duty was designed to prevent the expense incurred by the P in putting proper foundations under his house.  City is supposed to protect financial investments in people’s homes.  This links duty of care to the statute.   Allowing recovery in this case is to expose public authorities to indeterminate liability.  

R:  Can recover for loss if as a matter of statutory interpretation it is a type of loss that statute intended to guard against.

Loss will not be compensible:
1.  As a result of policy decision being made by the public authority.

2.  In the implementation of policy decisions.

3.  If the operational decision includes a policy element.

4.  Loss caused in the implementation of policy decisions.  

5.  If the implementation involves policy considerations and the discretion exercised by the public authority is not exercised in good faith.  

· Kamloops v. Neilsen is seen as the high water mark of imposing liability. In any case involving public officials need to discuss 1, 2, and 3. Response to the Neilsen case was a legisla​tive change to the Municipal Act which limits liability to $50,000. 

· Kamloops v. Neilsen, 1984, SCC, courts reluctant to interfere with substantive as opposed to process. In this case held that there was an abandonment of function, therefore a process problem. Even if it is a policy choice it must be exercised in good faith, according to the statutory purpose.

Supreme Court of Canada has expressly included a weighing of public policy into its test for duty of care: (although it was repudiated by the House of Lords, it is still in effect in Canada)

This extract from p165 of TB is the state of the art of the 2 stage test in Canada:

“in order to decide whether or not a private law duty of care existed, two questions must be asked:

1. Is there a sufficiently close relationship between the parties (in this case the local authority and the person who has suffered the damage) so that, in the reasonable contemplation of the defendant, carelessness on its part might cause damage to that person.  If so,

2. are there any considerations which ought to negative or limit (a) the scope of the duty and (b) the class of persons to whom it is owed or (c) the damages to which a breach of it may give rise”

Note that the above only works to limit the liability.

The considerations in stage 2 are usually thought to be considerations of public policy; that is, even if part 1 is satisfied, there might be reasons of social good for not considering a duty to be operative (i.e. advantages model)

Note: this stage is appealing to the “advantages model” but is problematic because usually question 1 is glossed over and all decisions are based on question 2, when the proper question is to ask what makes an act negligent in the first place and focus on relations/rights between parties (see question 1 and Palsgraf v. Long Island Railroad Co., supra).

Problems with two stage test: 1) nature of what tort law is: whether a particular D has wrongfully injured a particular P is not a question about social purposes 2) judicial competence: what is court’s basis for certain considerations it invokes? 3) How do you determine when social considerations will outweigh justice between the parties – which is more important? To the extent that courts are not addressing the question, did D wrong P, the reasoning is suspect. 

Weinrib Article on the 2 stage test p165

See p37 of CN
Cooper v Hobart p167

Re-stated and pledged allegiance to the Anns test:

(1)Was the harm that occurred the reasonably foreseeable consequence of the defendant’s act and (2) are there reasons, notwithstanding the proximity between the parties established in the first part of the test, that tort liability should not be recognized here?

F:  Registrar of Mtge Brokers, suspended a brokers license and issued a freeze on his assets.  The P is one of the investors who lost money as a result of doing business with the broker.  He claims that the Registrar should be liable for not notifying the investors that the broker was under investigation.

I: Does a statutory regulator owe a private law duty of care to its members of the investing public for (allegedly) negligence in failing to properly oversee the conduct of an investment company licensed by the regulator?

H: No, there was no duty of care.

R:  McLaughlin goes through the history of Donaghue’s neighbor and negligence principle. Underlying question is: should there be a duty when taking into account all of the circumstances?  To find a prima facie duty of care at the first stage, there must be reasonable forseeblility of the harm plus something more. The application of the test set out below is that this case doesn’t fall within a category of cases.  Then see if a new duty should arise.  (b/c mere forseeability is not enough to establish a prima facie duty of care, must also show proximity).  Also look to statutes.  Here the statutes do not impose a duty of care on the registrar to people who invest with mtge brokers.  Overall scheme is to protect the public as a whole, not individual investors.  Even if a prima facie duty arose it would be negated by overriding policy considerations.  Also negated on the fact of operation v. policy.  
Anns test amended – 2 stages:

· Look at proximity. See if this type of relationship has already had a duty imposed on it (This is where the categories come in).  If it does (there is forseeablilty and proximity), there is a prima facie duty of care.  Proximity is used to characterize the type of relation, which exists but it is done through the statutes. Defining the relationship may involve looking at expectations, representations, reliance, and the property or other interests involved.  

· Look at relationship and determine if it is fair to impose a new duty of care in law.  Focus on factors arising from the relationship b/w P and D (Will look at forseeability and proximity).  Factors include questions of policy, in the broad sense of the word. Looks at residual policy considerations outside of the relationships that may negative the imposition of a duty of care.  Look at the effect of recognizing a duty of care on other legal obligations, the legal system and society more generally.  Are there any other reasons of broad policy that suggest a duty should not arise.  Look at distinction b/w government policy and execution of policy.  

Second step only arises where the duty of care asserted does not fall within a recognized category of recovery.  If it does, we can be satisfied that there are no overriding policy considerations that would negative the duty of care.

Polemis and Furness, Withy and Co p176

F:  A plank was negligently dropped into the hold of a ship.  A spark was created which ignited some gas vapour, which had leaked into the hold, completely destroying the ship.  

I: Was the cause close enough for liability?

H: The charterers were held liable, even though they couldn’t anticipate the spark and consequent damage
R:  It was enough that they could foresee some damage to the ship.  Foresight is only relevant in determining negligence.  Once decided the actor is liable, then is liable for all damages, which follow.

R:  If negligence is found then one is liable. For all damages arising out of the act.

So long as damage is a direct result of negligence, foreseeability is not an issue

The Wagon Mound No. 1 destroyed this rule.

· Lord Justice Scrutton:  


Foresight is only relevant to determine whether an act was negligent.  Once decided, the actor is liable for all damage directly traceable to the negligent act.  Therefore, if an act was negligent, its exact operation and the extent of damage is immaterial.
· This was praised for its flexibility and appeal to common sense, but it led to more obscure decisions than rational ones.  It was abandoned as inconsistent and illogical.

· Critics of Polemis said that foresight should also limit rather than just create liability.

F.W. Jeffery and Sons Ltd and Finlayson v Copeland Flour p177

Buildings connected with tie rods.  Found liable for all damage ( ruled based on directness as in Polemis.
Michigan law review article on palsgraf p178

Wagon Mound No 1 (Overseas Tankship (UK) v Morts Cock and Engineering) p180

F:  Careless employees of the ship the “Wagon Mound” spilled oil into Sydney Harbour.  The oil floated over to the P’s dock where some repair work was going on.  The work was initially stopped and then resumed when the P’s manager said it was safe.  Two days later the oil on the water ignited and destroyed the wharf and some ships docked there.  The fire was caused by some molten metal, which was negligently dropped by the wharf workers.

I: Was the oil spill proximate enough to cause liability?

H: NO, action was dismissed and the theory in Polemis overruled.

R:  It doesn’t seem right that someone who is negligent should be held liable for everything that can happen however unforeseeable and however grave the consequences.  A man should only be held for the probable consequences of his act, to demand more is too harsh.  

R: Results in the foresight principle, limits liability based on forseeableness.

· Those who brought this action were negligent themselves and in New South Wales, any negligence limits claim.  So they had to present the info accordingly.

CA
Affirms TJ

PC
Allows the appeal so TJ & CA overturned - the ( is not responsible for unforeseeable damage

Ratio
A man is only responsible for the probable consequences of his actions; must be foreseeable

· You can have causation, duty and breach of duty but when there is no foreseeability, the ( is not liable.

· The PC overruled the TC and CA (which agreed with Re Polemis) and stated that:

Whether or not it was foreseeable, the actor should not be responsible for all damage that is directly linked to negligence, but should consider foreseeability.
· This was later diluted by Hughes and Wagon Mound (2)

There is no liability for unforeseeable damage: the only test for proximate cause is foreseeability of damage (type), i.e., why is an act unreasonably risky? (hence, to establish liability, the injury must be the materialization of the unreasonable risk, not merely the result of a negligent action)

Note: once cognizant of the concept of duty expressed in Palsgraf v. Long Island Railroad Co., supra, one must prefer this concept of proximate cause because if Palsagraf is combined with In Re Polemis and Furness, Withy & Co., supra, there is incoherence (one would owe a duty only to those within the ambit of risk created but would be responsible for all harm).

Wagon Mound No 2 (Overseas Tankship (UK) v Miller steamship co) p181

F
Same as above, but now ( is the owner of a ship being repaired at 1st (’s wharf, instead of the dock owner

I
Was the damage foreseeable?

H
( found liable for the damage

R
-The (’s ships engineer should have foreseen some kind of damage from a big fuel spill.


-b/c there was no potential contributory negligence (welding over oil)

-In No.1, the ( cannot argue that the ( should have foreseen oil catching fire, while its employees (welders and manager) didn’t foresee the possibility

-At the time of No.1, contributory negligence was a complete bar to recovery in New South Wales

· In this case, Foreseeability means even a very small chance of the event  happening if foreseeable
· There was a different finding of fact here.  It was found that there was knowledge that the oil could be lit.  Here the reasonable person in the shoes of the WM engineer would have known the risk of fire. Since the engineer would have had this knowledge, serious damage to ships or other property was not only foreseeable but also likely.

· Holds that liability may be imposed, even though a loss is not reasonably foreseeable, if there is a “possibility” or “real risk” of damage.

· Court held defendant liable on the grounds that “a properly qualified and alert chief engineer would have realized there was a real risk here”

· In Bolton v Stone costs of preventing were considered irrelevent in determening whether the ( acted reasonably 

        in the circumstances.  In Wagon Mound # 2 cost of preventing is a factor that can influence whether the standard of care has been met.

· If a ( is acting unlawfully, it is certain that he/she will be found to have breached the required standard of care.

Smith v. Leech Brain & Co. p184

F
Man gets cancer from a burn received at work from galvanizing bath.

I
Remoteness/ Thin Skull Rule?

H
Liable, though damages reduced because would likely have died early from cancer anyway. 

· R
You take your victims as you find them, the Thin Skull Rule applies (victim probably had a predisposition to cancer)

· Thin skull rule; the  must have already had malignant cells but the burn, which was due to the 's negligence, contributed to the condition.  Since the type of injury was foreseeable the 's were liable for the death although they could not reasonably have foreseen the ultimate consequences of the initial injury.

· If type of injury is foreseeable then employer is liable for consequences, note that this does not overrule WM1 because there the damage was not foreseeable, also thin skull only applies to personal injury and WM was not.
· One need not foresee extent of the injury, just the type of injury.(Note: there is a threshold of damages that must be foreseeable for thin skull rule to apply in negligence. This is where the issue of remoteness comes in.  In this case, there was foreseeability of some damage (i.e. the damage wasn’t too remote), being burned, which is enough to trigger the rule.  In intentional torts, there is no threshold-Bettel v. Yim: responsible for all damages foreseeable or not)

· Note: the damages awarded to a person with a thin skull will be less than that awarded a healthy person who suffers the same damage. Why?? b/c damages are to put you back to same position as before the damages occurred therefore it will take less to put a person with a thin skull back to where they were before the damages.

“crumbling skull doctrine”: with respect to damages, a substantial reduction must be made from the figure taken for the dependency because of the fact that the P’s husband might have developed cancer even if he had not suffered the burn; i.e. in thin skull cases, if court is persuaded that D’s action activated a condition that would have been activated at some later point anyway, the amount of damages can be reduced accordingly; this is because the D is only responsible to put P in his “original position”

Stephenson v Waite Tileman Limited p187

Facts: P sued D for damages in negligence resulting from injury – an infection caused by a lacerated hand – after a frayed rope on his crane broke.

The body, as opposed to property, for example, is such an interconnected mechanism that the question of forseeability should be limited to the initial kind, type or character of injury, and not its ultimate consequences (extension of thin skull doctrine to a wider idea – D is held liable for ultimate consequences of bodily injury even in the absence of a pre-existing susceptibility on the part of P)

Cotic v Gray p190

Car accident aggravated depression ( Suicide – Liable for death i.e. suicide did not break chain of causation
Hughes v Lord Advocate p190

F:  Employees of the Defendant left some paraffin lamps burning beside a manhole, when they went for afternoon tea.  A curious 8-year-old boy and a friend picked up a lamp and entered the manhole.  On the way out the boy tripped over the lamp, which fell into the manhole, and caused an explosion.  The explosion caused the boy to fall in and he was severely burned.

I:  Was this foreseeable?

H: Yes, D was liable – burning was foreseeable even though explosion was not.

R:  It is not necessary that one foresee the “precise concatenation of events”; it is enough to fix liability if one can foresee in a general way the class or character of injury, which occurred.

TJ  - Dismissed case based on Wagon Mound (1).
HL - Reversed TJ/CA - shifts issue of foreseeability from injury from explosion to injury from burning.

· The type of accident that occurred (fire, burning etc) was foreseeable, though perhaps not the exact events that led to the damage. 

· HL held ( liable:

It is no defense that accident was caused by a known source of danger but caused in a way that could not have been foreseen.

Although this increased the flexibility of the foresight test, it created confusion between consequence of an act as foreseeable and the possibility of a random accident.

· In order to establish a coherent chain of causation it is not necessary that the precise details leading up to the accident be reasonably foreseeable: it is sufficient if the accident is of a type which should have been foreseeable by a reasonably careful person.

· It is not a defence to liability in negligence to say that an accident was caused by a known source of danger, but caused in a way which could not have been foreseen 

So long as the type of injury is foreseeable (in this case, that someone might fall down into the manhole and get hurt and/or take lamps down there and get burned), it does not matter whether the precise concatenation of events leading to said injury was itself foreseeable.

Doughty v Turner Manufacturing p193

F: the P was sent into a heat treatment room in the defendant’s company to deliver a message.  There were cauldrons of molten liquid.  One of the cement covers was accidentally immersed in it by one of the D’s workers.  Nobody regarded the event as dangerous.  An explosion occurred shortly after, and the P was seriously injured by the molten liquid. 

H: The court below held that the D was liable because they were under a duty to ensure that nothing would fall into the cauldrons that would have that result. 

CA reverses, holding no liability because the actually experienced result of the lid falling in could not have been reasonably foreseen (i.e. the type of accident could not have been foreseen). 
· Explosion resulting in splashing is a different type of accident than being splashed as a result of something falling in.  Being splashed by molten, however that might occur, is still a type of damage that is foreseeable if insufficient care it taken to ensure the lid is not knocked in.

· If the accident is of a type that isn’t foreseeable, there is no liability.(serves to limit the scope of Hughes v. Lord Advocate).  Does the ∆ have a duty to prevent splashing or does the ∆ have a duty to prevent the lid from being knocked in( This is the question !

· This is logically inconsistent w/ Hughes, b/c here the way the harm occurred is held to be relevant, but in Hughes the means was irrelevant so long as the type of harm was foreseeable 
· Explosion not foreseeable, no one knew of potential chemical reaction.  

Keeton article on cause p195

Because what matters for proximate cause is the type, not the extent, of an injury, there is vagueness/uncertainty insofar as the court must make a judgement; if “type” is defined broadly, P usually wins whereas the opposite holds with narrow definition; that is, if the official description of facts adopted by the court is detailed, the accident is often deemed unforeseeable and if it is general, the accident is called forseeable.

To guide: why is D’s act characterized as negligent?  Answer: because of a risk of a certain kind of injury to certain classes of people.

If read enough cases you will develop a feel.
Hill v Winsor p195 – Part of Keeton article
Workmen repairing a fender in dock, ship crashes into fender – “it is not necessary that injury in the precise form in which it in fact resulted be forseen.  It is enough that it now appears to have been a natural and probable consequence – Found liable because used a generalized explanation of the facts.
Morris article on cause p199

Acts capable of many descriptions.  Forseeability is not the only factor which should be considered.
If you are specific (doughty) or general (Hughes) then will get different results.

Jolley v Sutton London Borough Council p201

Kids got crushed by boat – found liable – court would have taken broad view.
Also said that had duty to remove rotten boat from water, and if had done duty (with no extra cost) would have avoided accident.

Bradford v Kanellos p 203

Facts: A fire started in D’s restaurant that induced a third party patron to shout “gas” after a fire extinguisher “hissed,” resulting in a stampede that injured P.

Held – Defendant found not liable b/c stampede unforeseeable.

If intervening acts are reasonably or forseeably contemplated, D may be held liable.

In this case: what made the act negligent was the build-up of grease and subsequent possibility of fire, not the use of a fire extinguisher, i.e. the intervening acts between the fire and P’s harm could not have reasonably been contemplated as within the ambit of risk.

Here human act was found to break the chain of causation.

Scott v Shepard p206

Thowing firework from stall to stall did not break chain of causation

Home office v Dorset Yacht p206

Facts: Escaped borstal lads steal a boat and cause damage. Question before the court is whether there is a duty of care on the part of the Home Office to the plaintiffs. 
Held: (4:1) A duty of care exists. This case serves to open the door to more expansion of the field of negligence. A breach of a public law duty must be against the statute, before a private law action will be allowable.  
Diplock, Used inductive approach – See 945 of CN. Looks at the power v. duty dichotomy. If exercising power, then usually not review​able unless "carelessly and unreasonab​ly" exercised. But usually a mixture of power and duty. (This distinction was eventually replaced by the operational v. policy dichotomy.)  If policy not reviewable unless unreasonably exercised; whereas operation​al decisions are reviewable as are any other CL duties.  This case was the first to allow for this type of action. Generally, if acted bona fide, then the decision is not review​able. Methodology of the extension of the field of negligence from this case is important: by analogy. 5 parts to extension ( Inductive approach
1) law to protect certain values 
2) look to past cases 
3) find common elements where a duty has been imposed 
4) general statements from previous cases 
5) re-characterize rules, and see if applicable to the facts of the present case. (ie elements required for this case, physical proximity, time proximity, foreseeable type of harm, and immediate vicinity.)

Lord Reid stated that "I think that the time has come when we can and should say that it [the neighbour principle] ought to apply unless there is some justification or valid explanation for its exclusion.

1. Test for application of novus actus interveniens: “where human action forms one of the links between the original wrongdoing of the D and the loss suffered by the P, that action must at least have been something very likely to happen [a “natural and probable” result] if it is not to be regarded as novus actus interveniens breaking the chain of causation.  I do not think that a mere forseeability is or should be sufficient”; human intervention will not always break the chain of causation (see Haynes v. Harwood, supra).

In this case, “the taking of a boat by the escaping trainees and their unskilful navigation leading to damage to another vessel were the very kind of thing that these borstal officers ought to have seen to be likely”

2. The “neighbour” principle elicited in Donoghue v. Stevenson, supra, ought to apply unless there is some justification or valid explanation for its exclusion (two stage test as seen in Dobson) (so the court transforms neighbour principle into a rule with exceptions)

Concurrence: any duty of D is only to those whose property was reasonably foreseeable as proximate to the place of detention and likely to be stolen or appropriated and damaged in the course of eluding immediate pursuit and recapture 

So court seems to be thinking: the risk is one of damage arising out of escape using a boat, arising out of the negligence of D, not the actions of the borstal boys; liability is not merely for consequence, but for the materialization of the kind of risk that the negligence consists of; there are other, background risks to society for which tort law does not grant recovery (e.g. resumption of a life of crime)

Viscount Dilhorne (dissenting) said that have been lots of escaped prisoners causing trouble, and no previous ruling holding authorities liable, if want to change the law then parliament must legislate.

Dissent: if foreseeability is the standard, there is no need for proximity; the “neighbour” principle should not extend to a case such as this because liability would be excessive and open-ended (public policy concerns suggest that courts should not be involved in how prisons are run).

Lamb v London Borough of Camden p218

Squatters in house after subsidence repairs – City not liable
See p46 of CN

Barnett v Chelsea & Kensington Hospital Management Committee p226

Facts: P sued D on behalf of her dead husband, who had died as a result of arsenical poisoning, after D negligently turned him away without admission or treatment at a hospital, despite the fact that P was complaining of sickness and had ingested arsenic.

The “but for” test was unsatisfied: he would have died despite negligence; there was no chance of treatment being administered before the death of the deceased.

Note: P could have argued that the admission procedure itself was negligent.

Lambton v Mellish p228

Facts: P sued D for causing a nuisance by playing his organs; a co-defendant also played organs, thus contributing to the overall noise, much more loudly.

Even if D’s act is not independently actionable, if it contributes to a nuisance in sum, he is liable (this is an exception to the “but for” test).

Thus, the “but for” test does not hold where there are multiple, independent nuisances, or more generally, where one’s act constitutes a “substantial element” of or “material contribution” to the overall harm.

Note: “substantial element” and “material contribution” are just words that provide refuge for the court’s conclusions when it knows the but-for test isn’t satisfied but feels strongly that there is cause-in-fact anyway; these words don’t actually tell us why cause-in-fact is present

Corey v Havener p229

Facts: P, riding on a horse carriage, sued D1 and D2, two motorcyclists, after each D sped by P, one on each side, causing his horses to spook thus resulting in injury to P.

Each D, independently actionable, culpably contributed to the injury and are thus fully (not proportionately!) liable, even though as between each D, the “but-for” test would not be satisfied

Note: if the second casual factor was non-tortious, i.e., lightning, D would not be liable (although this might be a question of damages – your life was worth nothing since you were going to be struck by lightening – rather than causation per se)

This decision is only consistent insofar as it would be nonsensical to allow parties to both be exonerated by “pointing the finger” at each other.

Kingston v Chicago and NW Ry p230

Facts: Sparks from D’s locomotive, causing a fire, caused P property damage after merging with another fire of unknown origin.

Where the origin of a contributing factor is unknown, this will not exempt D from liability (P need not prove the origin of all causes; rather, D has the burden to prove the negative).

Peaslee article p231

Wright article p231

Necessary element of a sufficient set (NESS) test: a particular condition is the cause of a specific consequence if and only if it was a necessary set of antecedent actual conditions that was sufficient for the occurrence of the consequence.

Sunrise v Ship “Lake Winnipeg” p233

Facts: D caused damage to P’s ship, requiring 27 days of repairs/lost profits; later, P‘s ship was involved in another, non-tortious accident needing (concurrently) 14 days of repairs.

Majority: D is responsible for the full 27 days of lost profits, even though the repairs were overlapping; the nature/cause of the second accident does not matter inasmuch as it was merely coincidental and there was no causal link between it and lost profits (seems to be thinking: when D committed this tort, that tort was done; at that moment in time, the cause of action is complete and nothing that happened subsequently can affect it; problem: if the second accident had sunk the ship, would P still be responsible?; see third possibility below).

Dissent in part: full compensation would overcompensate P, putting him in a better position than if the tort had not occurred, thus P should be entitled to 13 days fully and then a split of the remaining 14 days that would have to be incurred regardless. Said order of events irrelevant so longs as both happened before trial.

If second event here had happened first, then but for test would have meant ∆ only liable for 14 days.

 (problem 1: if the damages for the 14 days would have happened anyway, why is D responsible for any of them?  The amount of his liability seems to be $0; problem 2: we do not apportion for liability – see Athey v. Leonati, infra; problem 3: wants to apportion with a natural, non-tortious accident)

Third possibility: à la Corey v. Havener, supra, D would not be liable for overlapping damage if his tortious cause is followed by a non-tortious one.

Note: it shouldn’t matter with respect to damages whether causes operate simultaneously or sequentially

Baker v Willoghby p236

Injures leg in car accident and then shot in bank robbery.  Still liable for full damages resulting from loss of use of leg to the extent of the car injury for life i.e. not only liable up to the time of the shooting, that would be unfair to ∆ whose ∏ was shot one day after the judgement. Note that in this case the second act was tortuous.
Jobling v Associated Dairy p236

Only liable up to time of second act IF the second act was non-tortious i.e. ∏ only paid compensation for time up until back disease kicked in, but in this case the back disease was unrelated to the injuries, this is different to Athney v Leonati – See below.

Athey v Leonati p238

F:  P (appellant) suffered back injuries in two motor vehicle accidents.  After, he suffered a disk herniation while doing some mild stretching.  This injury was a result of the two injuries.  The appellant had pre-existing back problems.

I: Should the loss be apportioned between tortious and non-tortious causes where both were necessary to create the injury?

Held: At trial said that herniation was 25% caused by accidents and 75% caused by previous condition, and therefore accident ∆ to pay 25%

SCC said no, because accidents contributed materially, the defendants are 100% liable.

R:  The injury was caused by tortuous and non-tortuous causes.  Causation is established where on a balance of probabilities it can be shown that the injury was caused by the D.  D’s remain liable for all injuries caused by their negligence.  No reduction for pre-existing conditions.  Can’t divide injury b/c it is a single disk herniation.  P must be placed in their original position (don’t want them overcompensated).  This P is not a “crumbling skull” injury (which states that the condition is part of P’s original position).  This doesn’t work here on the facts.  Here the preexisting condition may have aggravated the injuries, but you take your victim as you find them.

R:  D’s will be liable if they contribute to the injuries.  If there was a pre-existing condition which may not have gotten worse then this condition doesn’t need to be accounted for in the original position and the original tortfeasor is completely liable.

Arguments for apportionment:

(Note they were all rejected):

1. Multiple tortuous causes – rejected because here was 1 tort and 1 non tort and want full compensation.  

2. Divisible injury.1 hurt arm/1 hurt leg – here not divisible.

3. Adjustments for contingencies: Adjust for probability it gets worse – Only use probabilities for future events, this is a past event
4. Thin skull, crumbing skull: was a pre-existing physical condition. (Crumbling: injury was likely to happen anyways) – Here no evidence it would have occurred anyway.
5. Independent intervening Events: Here the event of the predisposition was not independent
6. Loss of Chance doctrine: No evidence that accident caused a loss of the chance that the injury would not occur – It was found that accident caused injury, not that it reduced the chance that the injury would not result.
I - Who’s liable here, and in what proportion?

Causation = the sequence of events resulting from the breach of the duty of care; few cases turn on factual causation.  “The essential purpose of tort law is to restore the ( to the position he or she would have been in but for the negligence of the (.”  (Major J. in Athey)

Test for Factual Causation:

(
The general test for factual causation is the "but for” test – requires the ( to prove that “but for” the negligence of the (, the injury would not have occured.  However, in certain circumstances, the "but for" test is inappropriate.  Occurs if there is more than one cause of the injury (ie ( has a pre-existing back condition).  Under the but for test, a ( is automatically liable for the damage even though it was virtually all caused by the pre-existing condition.  

(
In these cases, the court will ask whether the negligence "materially contributed" to the damage suffered by the (, and if so, then are fully liable.
· does not need to show that (’s negligence was the sole cause of the injury, as long as ( was part of the cause of injury (even if it played a minor role), then causation has been proven.  The “material” contribution must fall outside the de minimus range.  Trial Judge said the accidents contributed to ‘some degree.’

Thin skull rule = if ( exacerabates a pre-exising condition of the (, ( is still liable for all of the damage that flows from his/her act, "you take your victim as you find them." 

Crumbling skull rule = ( need not compensate ( for any debilitating effects of the pre‑existing degenerative condition which the ( would have sucumbed to anyway.   ( is only entitled to the damages corresponding to the effect of the accident in accelearating the injury/damage.  (shortened life span, loss of ameneties, cost of care).

“The ( is not to be placed in a position better than his/her original one ”  In Athey, there was no evidence that the ( would have herniated his back in the ordinary course of his life.  As such he recovered 100% of the damage award, and there was no set-off for his having a “crumbling skull.”  

Past events/injuries need to be proven as probabilities, but future events will be assessed based on “real” estimable possibilities.  For example, if there is a 30% chance that the (’s injuries will worsen over time, then his damage award will be increased by 30%.  

There is no basis for a reduction of liability because of the presence of other preconditions or non-tortious contributing causes: liability remains for all injuries caused or contributed to by their negligence.  

 See p 51 of CN
Blackstock v Foster p244

Facts: D drove into P; P eventually developed cancer, but the cause was uncertain.

Held: Found not liable

Rule: It is for P to prove that it is more probable than not for the negligent action to have caused the harm suffered.

Rule: Laymen cannot speculate on causal connection where medical science has no answer – here doctors said that they could not say for certain that impact caused cancer
Held: P loses. P has proved sequence (cancer started some time after the blow), but not causation. Little is known medically about the causes of medical growths, and the evidence can’t justify the inference that it was more probable than not there was a causal connection.

Note: This case can be distinguished from the McGhee, supra line of cases because  we are not talking about an injury that is within the risk of D’s actions that make those actions negligent, i.e. a duty with respect to the very kind of injury that P realizes.

Cook v Lewis p244

F
Two hunters (Ds) fired simultaneously in the direction of the P, who was walking through a copse of trees, and hit by some pellets The P made a claim of battery against both

Jury found that since neither D could be definitely blamed, neither was culpable, need to prove bal of prob which is more than 50%, here could prove only 50%

BCCA found this ruling perverse, ordered a new trial


Cook appealed the new trail to the SCC

I
On whom does the onus to prove culpability or non-culpability fall

H
The ruling for a new trial upheld, the Ds must disprove negligence

R
Because the damage is clear and can be proven, but which of the two Ds was the tort-feasor cannot be determined, the onus is on one of the Ds to exculpate himself


Both acted in a way that was at least potentially negligent.  


The trial judge should have instructed the jury to find negligence unless it could be disproved

Rule (Majority): When two parties act negligently, it should be up to them to absolve themselves once the negligence has been proven, for they are in a better position than P to do so (both Ds may be held liable).

Rule: Concurrence (Rand J): P has both a right to physical integrity and a right to remedy. P is negligent when he factually causes injury or impairs D’s remedial right (when interference is reasonably foreseeable), at which point the burden reverses, provided someone infringed the substantive right (note: number of “wrongdoers” here does not matter; with additional shooters, for instance, D’s remedial right is even further impaired). Here, each shooter infringed the remedial right because, by shooting at the same time under circumstances where it was reasonably foreseeable that the other was going to shoot. 

Majority vs. concurrence: requires both parties to have shot in D’s direction (both must be “negligent”) vs. satisfied if either has since the remedial right has been impaired.

Dissent: P must prove cause-in-fact as traditionally required (on a balance of probabilities, which can’t be done), unless both parties are acting in concert.

Note: the remedial wrong cannot exist independently of the substantive wrong; the remedial right is that which provides the remedy for infringement of the substantive right 
Note: The majority merely adopted the rule stated in the English case of Summers v. Tice without explaining why.

Note: if a second cause is an Act of God, P may not claim an infringement of his remedial right.

If a plaintiff is able to prove that he was negligently injured by either B or C but is unable to establish which of the two caused the injury, the action must fall against both . If the plaintiff establishes direct injury, the onus of proof falls on the defendant(s) to establish the absence of both intention and negligence

If 2 people are proved to be negligent in similar ways, but the confused situation makes the actual origin of the injury impossible to determine, a finding against both is fair

Cartwright:  “… where a plaintiff is injured by force applied directly to him by the defendant his case is made by proving this fact and the onus falls upon the defendant to prove ‘that such trespass was utterly without his fault’”(i.e. no negligence or intent).

· Rand: where one or more Ds have been shown to be negligent and it is difficult to tell who did it, the onus of disproving fault lies with the Ds

· They have participated in the “proof-destroying” fact

· Cartwright: if neither can provide proof, both will be held liable
· Notes: This decision is problematic and has been contradicted by English cases but Justice Cartwright’s decision remains binding in Canada.  It makes the old distinction between trespass/case relevant in terms of burden of proof.

Joseph Brant Memorial Hospital v. Koziol p249

Nurse failed to keep records  - TJ found her liable since it was not possible to determine the cause of death.

SCC reversed the ruling since it could not be shown she or anyone else was negligent in her physical treatment

P’s right is infringed by one of the doctors, but we do not know by whom due to the remedial infringement, but we do not know that the nurse did not cause the death, she only destroyed the remedial right.

Note: In Koziol, the SCC rejected Rand’s view because it was not the majority view. But in later cases the SCC treats Rand’s view like it is the majority view.

Sindell v Abott Laboratories p250

Facts: A number of manufacturers produced DES pills that caused cervical cancer; P suffered this cancer but could not link her harm to a particular manufacturer.

Rule/Held: if a substantial number of manufacturers are sued, each will be liable in proportion to their market share even though a particular P may not be linked to a particular D.

Dissent: this disregards traditional tort law where Ps must be matched with Ds, it allows P to choose any potential D, it is nearly impossible to accurately define market share, and such a course of action should rest with the legislature.

Note: The approach taken by the court is apparently based on deterrence (punish people in accordance with their contribution to overall production of the drug). Instead of permitting a % recovery based on overall market contribution to the problem for all people in D’s position, the rights model approach, which determine whether D has interfered with P’s rights, would be one of two approaches: 1) if, and only if, P can prove that the particular D caused the injury, that D is responsible for 100% of the injury (note that this will probably mean in this case that most P’s will be unable to prove the required facts, and so would recover 0%), or 2) arguably applying the Cook v. Lewis approach, supra, any P can recover from any D 100% of the injury unless they can prove that they did not do it. 

Hymowitz v. Eli Lilly p256

Adopt market share model using national sales figures

One ∆ did not sell in that state, but because are using national sales figures, he is liable.

D is liable even if he can prove that he did not cause P’s injury (the only way to escape liability is to prove that he did not manufacture the drug).

Note: this “market-share liability” doctrine has not extended to Canada.

McGhee v National Coal board p256
Facts: P worked in D’s factory and was exposed to dust; D did not provide a shower (negligent) and P contracted dermatitis; it was possible for P to incur this damage even if shower facilities had been provided, and P cannot prove on a balance of probabilities that he would not have contracted dermatitis had there been shower facilities. He can, however, show that failure to provide the shower facilities materially contributed to or increased the risk of contracting dermatitis.

Rule: In cases like this, the court will treat as equivalent situations where D has materially contributed to P’s injury and where D has materially increased the risk of the injury to P as a result of D’s negligence. If D creates an unreasonable risk of a type of injury that P later sustains, P does not need to satisfy the “but for” test. So long as D has materially contributed to or increased the risk of the injury, P need not prove that this cause is enough or the only one. 
Thus, where it is reasonable for the court to infer that the negligent factor acted in conjunction or operated cumulatively with other tortious or non-tortious factors to materially increase the risk of injury, P is not required to discharge the burden of proving that D is more probably than not the “but for” cause-in-fact of his injuries.

So: once we know there is a duty, and the breach of the duty (what the court calls a material increase in the risk), and the injury that results is the very kind of injury that is causing us to think there is a duty to begin with, then the court is not going to look with sympathy on the argument
P may have suffered this consequence in any case, but P has suffered something that is within the risk that D’s negligence increased. In these cases, there is no way of satisfying this burden of proof because of the inherent limitations of evidence; the P is under a burden that he cannot discharge given the nature of the evidence. We don’t want to have a duty that is, in effect, unenforceable; it is odd to say that D has the liberty to ignore the duty on him because he knows P won’t be able to prove it on BOP.
One crucial element is that the injury must be in the risk that is causing us to think of the D’s action as negligent to begin with

Note: It is incorrect to argue that anything that renders the injury more likely is something that materially increases the risk. In negligence, risk isn’t just about the probability of something happening. Per Palsgraf, it is the concept that connects the negligent act with the injury outcome. So the question is, did D’s negligence increase the risk in such a way that the negligence could materialize into an injury.

Note: The reasoning behind this decision supports the proposition that there is an internal coherent/rationality to tort law; the legal system cannot countenance that D is under a duty, D has breached that duty, and what has resulted is the very thing that would result from a breach of the duty, but because, given the nature of the case, we don’t know if what resulted would have resulted in any case, P’s claim is denied. One concept in negligence can’t be allowed to cancel out another.

Bonnington Castings v Wardlaw p257
In this case there were two sets of dust, 1 tort and 1 non tort, but both were necessary to cause harm, court had no trouble in finding liability because the non-tort dust would not have been sufficient to cause harm on its own…basic but for test works here to prove liability

Malone article on cause in fact p260

Rule: If negligence enhances the risk of injury, the mere possibility that the injury contemplated by the risk may have occurred absent the negligence does not break the chain of causation. I.e. D was under a duty, D breached the duty, and the injury that occurred is within the risk posed by D’s negligence. 

Negligence is designed to protect P, thus the courts do not engage in assessment of “probabilities”, rather a strict “but for” test is not applied.

Wilsher v Essex Area Health Authority p262

Facts: P suffered blindness after being born premature and having had a procedure negligently performed by D, where one of the risks of negligent performance of the procedure was that P might go blind; P had several other conditions that could also have led to this injury. It could not be proven what caused the blindness. P argued that the hospital materially increased risk of blindness.

Rule: McGhee v. National Coal Board, supra, only applies where the various causal factors producing causal uncertainty are cumulative (e.g. the single agent of brick dust causing abrasions while working plus brick dust still on the skin on the employee’s way home due to failure to provide showers), not, as here, independent.
Held: P loses – no liability.

Note: The burden of proof aspect of this decision is inconsistent with Cook v. Lewis, supra. There is no reverse onus imposed once P has proved breach of duty, as was done in Cook.

The injury may have resulted from said breach, but with independent causes, P must prove “but for” negligence.

One possible tortious cause and four possible non-tortious causes: the court found here that the burden of proof was not met (like Blackstock v. Foster) 
Fairchild v Glenhaven Funeral Services p264
Facts: P was employed at different times for differing periods by D1 and another employer (D2). Both D1 and D2 breached their duty to take reasonable care to prevent P from inhaling asbestos dust, and P contracted a disease resulting from inhalation of asbestos dust at work. However, due to limits of human science, P can’t prove on the balance of probabilities whether the injury resulted from inhalation during his employment with D1, D2 or both.

Rule: In these circumstances (scientifically impossible to prove causation), a material increase in risk is sufficient to satisfy the causal requirements for liability. 
A rule requiring a link between P’s injury and the asbestos would empty the duty of content; if liability depends on a finding that the conduct of D was a necessarily element of the injury, the duty cannot effectively exist

Held: P wins.

Note: The reasoning basically applies McGhee v. National Coal Board, supra. The difference in this case is that in McGhee, the only possible agent of the injury was the dust from the employer, whereas here D1 and D2 are two different employers who negligently exposed the claimants to asbestos dust. The distinction does not have any significance in the analysis, however. In each case we are talking about something that poses a certain risk to P and a failure to alleviate that risk, when it was the duty of D to alleviate that risk.

Note: Alternatively, one could argue this case is like Cook v. Lewis, supra, i.e. one of either D1 or D2 caused the injury but not both, but this case is different because both may have caused the injury.

Note: There would be no problem if one could prove that both D1 and D2 caused the injury.

The court is careful to stress that it will only apply the reasoning in this case when it is scientifically impossible to prove causation – they give a five stage test (lots of different ways of phrasing this test, see p56 of CN)
Must be impossible to prove but for test

Duty must be one for which compensation would be appropriate

Duty must be breached i.e. the action of the employer must increase the risk “materially”


The duty which was breached must relate to the specific harm





Disease (harm) must occur
Farrell v Snell p274

Facts

· 70 yr old woman (P) goes to ophthalmologist (D) for eye surgery and ends up going blind

· There was a clue that operation not going well (eye lid bleed) but doctor continued anyway

Procedural History

· P wins at trial level, D found liable in negligence

· D appeals to Court of Appeal in N.B. but loses; appeals to SCC

Issues

· Is the burden of proof of causation in medical malpractice case on P, and if so, how satisfied?

· D argues that even if negligence proved, haven’t proved that it caused the blindness

Holding

· Appeal dismissed; doctor loses and is liable
Facts: D acted negligently

There could have existed independent medical conditions that may have caused this.

Rule: When there are many independent causal factors that could possibly have caused the injury but there is no evidence that any other causal factor besides D’s negligence is in play at the time of injury, it may be inferred that it was D’s negligent act that caused of the injury.

Held more likely than not that the cause of blindness was D’s negligence.

Finally solving a problem that has eluded lawyers, judges, and academics alike, the SCC applies the “common sense” test of causation: “[I]t is not essential to have a positive medical opinion to support a finding of causation…it is not speculation but the application of common sense to draw such an inference where, as here, the circumstances, other than a positive medical opinion, permit.”

Legal causation is not as strict as scientific causation ( judge inferred cause from what doctor said.

Lower courts in Canada have applied the material contribution test based on the fact that here Sophinka said that he would apply it if he had felt it necessary.

· When evidence adduced by P may result in an inference being drawn adverse to D, D gets “tactical burden” of wanting to show evidence to the contrary

· Not technically shifting burden of causation; P still has ultimate burden

· But judge could infer liability without 100% proof of causation; (i.e. balance of probabilities)

· Inference based on common sense when positive medical opinion unavailable (i.e. can’t tell for 100% sure what caused injury)

· So causal links can be inferred; though judge not forced to infer

· Causal link here was seeing injury and continuing, resulting in blindness

· Basically P satisfied onus without much evidence because was no compelling competing theory

Walker Estate v York Finch General Hospital p279

Facts: P got AIDS and subsequently died from a blood sample collected by D; P alleged that D was negligent because it did not adequately screen the blood with proper donor forms, documentation. However, it was uncertain if the donor would have donated anyway even if D had not been negligent, because RC improved forms and donor still donated after that, but the SCC said that the form was still not explicit enough, so applied material contribution test and found D liable.
The test for causation in cases of negligent donor screening is not the “but for” test (as this is unworkable in some situations, particularly with multiple independent causes) but whether D’s negligence “materially contributed” to the occurrence of the injury.

Rule: A contributing factor is material if it falls outside the de minimis range (Athey v. Leonati, supra).

Held: P wins. D should have used a form similar to the one used by the American Red Cross (that stated that a potential donor should not give blood if one is actively engaged in a certain sexual orientation even if he feels healthy). An inference of causation can be made even if causation cannot be proven on the “but-for” test.

Hotson v East Berkshire Area Health Authority p280

Facts: P fell, sustaining an injury that was very likely (75% chance) to lead to a permanent disability. He was misdiagnosed at the hospital causing the chance of developing the permanent disability to become 100%, later came back and was properly diagnosed, but nevertheless was stricken with the permanent disability. P claims for 25% of damage to account for value of lost chance.

Issue: may one recover for a loss of chance?

Rule: Not decided. Case disposed of on a different basis.

Rule: In determining what happened in the past, courts decide on the balance of probabilities. Anything that is more probable than not is treated as certain.

Held: P loses. In this case, P’s “chance” was determined upon his fall, not the misdiagnosis. The 75% chance of developing the condition at the time of the fall meant, on the balance of probabilities, it was proven as a fact that the condition would develop as a result of the fall, and not D’s negligence. 

Note: the possibility of P succeeding for loss of an actual chance was left open by the House of Lords, but decided by the SCC in Lawson v. Laferriere (1993), infra. 

Possibilties: P has cancer, is negligently diagnosed improperly. If diagnosed, P would probably die anyway, but there is a possibility that he wouldn’t. With the negligence, though, it is certain P will die. 3 possibilities: 1) No liability. It is more likely than not that P would have died anyway. 2) There is full liability for injury: the failure to give P the chance of survival will be treated as causing P’s death. 3) There is recovery for the chance of survival had there not been negligence???

Lawson v Laferriere p285

Facts: D had diagnosed P that she had cancer, but negligently did not inform her. There was no proof, on the balance of probabilities, that informing P would have prevented her death. However, by not informing P, D removed any chance that P did have to prevent her death.

Rule: There is no compensation for loss of a chance in Canada wrt medical loss of chance. For P to succeed on a loss of chance, it is at least necessary that such a probability translate into a concrete benefit which P can be said to have lost as a result of D’s fault (it is not appropriate to focus on a degree of probability of success and compensate accordingly).

Held: P loses.

Note: Although this is a civil law case from Quebec, it is unimaginable that the SCC would decide differently if deciding under the common law. Lord Salmon in McGhee v. National Coal Board, supra also seems to address this issue; he thinks that D should still be liable in a situation where the risk of contracting dermatitis in the absence of shower facilities was 90%, both where the risk where shower facilities provided was 48% and 52%. So perhaps there is an argument in the cancer case that increasing the risk of death from 80% to 100% makes one liable for the death (the entire injury), not just the increase in risk. So, if we are prepared to give full recovery in McGhee, Walker, and Fairchild, it is questionable why we are not giving full recovery here. To say that P gets nothing is to say that doctors are under no legally enforceable obligation to diagnose cancer. Even though the doctor does have the obligation, this obligation cannot be enforced because when we are dealing with a disease like cancer, since the cause in fact element will be absent at every turn. Weinrib thinks there should be full recovery.

START OF SRING TERM:

Butterfield v. Forrester (1809), 103 ER 926 (KB) p. 289
Facts: D left a pole across the road and P tripped, while horse riding violently in the dark.

Rule: If P is negligent in a contributory way, i.e., he did not show reasonable and ordinary care, this will afford D a complete defence.

Davies v. Mann (1842), 10 M & W 546; 152 ER 588 (Ex.) p. 290
An exception to this doctrine of contributory negligence is when D has the “last clear chance” to avoid the injury (see). In this case, D negligently ran over and killed P’s donkey with his wagon; D argued P was also negligent because he had fettered the donkey’s fore-feet and turned it into the highway. Court held that the D might have avoided injuring the animal by proper care and that the mere fact of negligence on P’s part was no answer unless the donkey’s being there was the immediate cause of the injury. Problem: What if you can’t figure out who had the last clear chance? Question: How does this gel with the industrial protection rationale then? 

Prosser article – comparative negligence p291
Goes over possible reasons for the courts being eager to embrace the contributory negligence approach, rejects all arguments and says that it was to limit liability of industry.

Fleming, p. 291
Basically agrees with Prosser above (Fostering of industrial economy by lightening the burden of compensation losses for accidents inevitably associated with a rapidly expanding economy and the faster and greater volume of transport (see Winterbottom v. Wright, supra)?

Bohlen, “Contributory Negligence” (1908) p. 291
The duty of care for others manifestly should be no higher than the duty of self-protection; the plaintiff can ask from others no higher respect for his rights than he himself pays to them (This is the real justification for contributory negligence). 

If a man is careless himself…why should he demand that others be carefull.
Negligence Act (1990) RSO 1990, c. N. 1 p. 292
Rule: Contributory negligence is no longer a complete defence; rather, where negligence is found on the part of P that contributed to the damages, the court shall apportion the damages in proportion to the degree or fault or negligence found against the parties respectively (i.e. damages that P are entitled to are reduced by the degree of P’s own fault).

Rule: If the proportion of P’s fault cannot be ascertained, the default assumption is 50% (any parties to the action shall be deemed to be equally at fault).

Posner p292
Economic argument: whomever could have prevented the accident at the lowest cost should bear the risk.

Froom v. Butcher (1975) 3 All ER 520 (CA) p. 293
Facts: D carelessly collided with P who was not wearing a seat belt. Issue: why should P have his damages reduced; the accident was solely caused by the negligent driving of D.

Rule: The key with respect to contributory negligence is the cause of damages, not the cause of the accident. 

Rule: there may be valid exceptions for not wearing a seat belt (pregnant, asthma, fat etc.), the burden of proving which shifts to P after the fact has been proved by D.

Rule: The negligent driver should bear by far the greater share of responsibility. Where the damage would have been the same even if a seat belt had been worn, no reduction in damages. Where a seat belt would have prevented altogether the damage, 25% reduction. Where a seat belt would make a considerable difference, 15%.

Held: Affirmed trial judgment reduction in damages of 10%. The damage is caused in part by bad driving of D and in part by failure of P to wear a seat belt. Damages for head injury would have been prevented by seat belt, but finger would have been broken anyway. 

Klar – Canadian jurisprudence on seatbelts, p 298

Posner p299

Perverse economic analysis: wearing a seat belt reduced liability, thus there is an incentive to drive more dangerously thus resulting in more accidents and harm.

Atiyah, p300

Voluntary Assumption of Risk

Is a complete defence, but is a much more attenuated, narrower defence than contributory negligence. Very difficult to make out, although possible. Must be not only knowledge and appreciation of the risk, but voluntary assumption of the risk; taken to be a matter of assuming the legal risk, not merely the physical risk. Sometimes taken as involving P waiving his right to tort damages.

Lambert v. Lastoplex (1971), 25 DLR (3d) 121 (SCC) p. 302
Facts: P applied sealer manufactured by D near the furnace in his home after reading the warning labels. After some work, an explosion resulted from the product’s vapors, injuring P and damaging his property. 

Rule: 1) Manufacturers have a duty to warn consumers of the dangers of hazardous products, and the warning must be explicit enough to inform the consumer of dangers likely to be encountered in the ordinary use of the product (e.g. a general warning that the product is inflammable will not suffice where the likelihood of fire may be increased according to the surroundings in which the product may reasonably be expected to be used).

Rule: The duty of D to P or anyone in his circumstances can only be excused if there was a voluntary assumption of the risk of injury, which requires proof that P appreciated the risk involved and consciously took it, in this case there would have had to be a conscious decision to leave the pilot light on.
Held: 1) The label on D’s product lacked the explicitness that the degree of danger in its use in a gas-serviced residence demanded.  A home owner preparing to use the sealer could not reasonably be expected to realize by reading the label that the product, when applied as directed, gives off vapours to such a degree as likely to create a risk of fire from a spark or pilot light in another part of the basement.  The competitor company had more explicit warnings.
Held: 2) No voluntary assumption of risk. P did not make a conscious choice to leave the pilot lights on and assume the risk of an explosion; it did not enter P’s mind that there was a probable risk of fire when the pilot lights were in another room.

Note: This is a broader interpretation of the voluntary assumption of risk defence than later cases set out; it’s not a question merely of P’s knowing about the risk. For there to be voluntary assumption, P must know, appreciate, and accept this risk; see Dube v. Labar, infra.

Dube v. Labar (1986) 1 SCR 649 p. 305
Facts: D got into a car accident, injuring P, a passenger, after both had been drinking.

Rule: Voluntary assumption of risk is a complete defence, and, thus, is a high threshold: it is not enough that P knows about D’s risky behaviour, but P must accept and voluntarily assume the risk, having regard to the particular circumstances and consequences (thus drunkenness will necessarily defeat a defence of voluntary assumption of risk in most cases). 
Risk refers not to physical injury but to the absence of liability (it is legal risk); P must waive D’s liability/his right to recovery (expressly or impliedly by conduct).

Physical risk is doing something dangerous, like walking down the road, legal risk is giving up (waiving) your legal rights.

Plaintiff failed in his appeal, defence of voluntary assumption of risk was successful, but if it had not been ∏ would have partially failed as contributory negligent in grabbing the wheel.
Priestly v. Gilbert (1973), 40 DLR (3d) 349 (Ont. CA) p. 307
Facts: While intoxicated and driving P’s car, D got into a car accident, injuring passenger P. P and D had decided to drink in the companionship and presence of each other, and P recognized that a risk would arise if D became impaired through the consumption of alcohol. P argued that at the crucial time he was in a mental state that disabled him from appreciating the nature and extent of the risk he was about to incur.

Held: P loses. P must be taken by implication to have consented to the physical and legal risk of injury. This may be inferred from the joint venture undertaken by these friends of long standing, involving the consumption of copious quantities of spirits and beer and D driving P’s car when he might become grossly impaired. The conditions existing, their inevitable development, and the obvious hazards were theirs equally and jointly. Having by his voluntary acts co-operated in creating and placing himself in the midst of mounting dangers, P’s intoxication does not negate his acceptance.

Birch v. Thomas, [1972] 1 All ER 905 (CA) p. 309
Facts: D, a 19-year old, was unable to get insurance for passenger liability, and so placed a sticker disclaiming liability on the inside of the windshield on the passenger’s side of his car. Upon entering D’s car, P was told that D was not insured against passenger liability. P chose to ride in D’s car rather than a van. When P was in the car, D pointed to the sticker and indicated it had to do with insurance, although P did not actually read the notice. D negligently got into a car accident, and P suffered severe injuries. 

Held: P loses. P assumed the risk of precisely the kind of injury that occurred and therefore could not recover. P agreed to the exemption from liability in light of the words spoken to him by D. Since everyone knew that one could only recover for injury in a car accident if D was insured, and that one could not recover from a 19-year old with no visible assets, the statement about the absence of insurance was equal to a statement that D rode at his own risk. 

Illegality
Is a complete defence, but is even rarer than voluntary assumption of risk.

Hall v. Hebert (1993), 101 DLR (4th) 129 (SCC) p. 310
Facts: D got into a car accident, roll start on gravel road, P was driving, injuring P, after both had been drinking in a public place, contrary to the law. D said P was acing illegally and therefore cannot claim.
Rule: Illegality is only a defence when recovery would undermine the integrity of the legal system (e.g., where P seeks to profit from illegality or recovery would amount to an evasion of the criminal sanction). The onus of establishing the exceptional circumstances under which the defence may be applicable rests on D.

Note: a concurrence employed the two-stage test for negligence from City of Kamloops v. Nielsen, supra, and particularly reasons of public policy negating a duty of care, replacing the notion of illegality as a per se defence.

Held: D’s defence of illegality unsuccessful (although contributory negligence claim is permitted). The grounds of profiting from illegality or evasion of criminal sanction are not applicable to P’s claim.

Note: The majority judgment offers reasons for not considering illegality in the two stage test of duty, but in doing so offers reasons why there should not be a two stage test of duty at all: “Policy concerns unrelated to the legal rules which govern the relationship between the parties to an action have not generally been considered in determining whether a duty of care lies. This follows from the fact that the justice which tort law seeks to accomplish is justice between the parties to the particular action; the court acts at the instance of the wronged party to rectify the damage caused by a particular defendant”.

Note: This defence is not merely a case of assessing simply the moral aversion of the judge to the actions of the P that was injured. The defence must have a recognizable legal dimension; it must serve some purpose within the legal order. Its purpose relates to the idea of respecting the integrity of the law. e.g. #2: P and D are engaged in a burglary that involves blowing up a safe; in the course of blowing up the safe, something is wrong with explosives, and P is injured by D failing to observe due care in blowing up the safe; as a result they are caught; P is fined; holds that he should be able to recover in tort damages for the fine from D; court says P couldn’t recover for this because it is inconsistent with the purposes of the criminal law.

Besides from such eccentric examples, there is basically no defence of illegality as a result of this case. This is as it should be; there is no purpose internal to tort law for having this defence. What purpose could such a defence observe except for expressing the subjective outrage of the judge? It is hard to think of a reason that joins the illegality to the tort law. One reason that has been offered is that what this defence would do is reinforce the policy of the criminal law; acts as a supplementary punishment; so the person that commits the illegality is subject not merely to criminal sanction but also this additional disability; person committing illegal act cannot successfully sue in tort. But this does not serve the purposes of criminal law (retribution and deterrence); retribution: already set at the appropriate level; deterrence: same problem – the point of deterrence is to deter in the proper amount. If we add the tort doctrine of illegality to it, the extent of the penalty is completely capricious; it is simply a function of the extent of the injuries; but this is completely fortuitous.

Issue of if the illegality of the ∏’s action should bar recovery i.e. should ex turpi causa non oritur apply

Trial court said ex turpi should not apply, allowed recovery

Appeal court said ex turpi should apply and prevent recovery

SCC said ex turpi should not apply because the behaviour of the ∏ was not that bad….only when the behaviour of the ∏ is really bad should you bar recovery, and this is because you do not want to undermine the criminal law….i.e. ∏ must be majorly breaking the criminal law.

Defence valid when recovery would allow ∏ to benefit from illegal conduct or would rebate penalty under criminal law.

Ex turpi will not prevent recovery for personal harm, mainly used to prevent ∏ getting rebate for a fine he had to pay. But also a burgular who gets injured maybe from intentional tort of homeowner, may be able to be compensated for injury, but cannot get exemplary damages, because that would then be “profiting” – compensation for injury not considered profit.
Cory wanted to discard ex turpi and just say there is no duty of care if illegal, but majority disagreed.  Effectively gave standard crit of the ann’s test (which the SCC is supposed to support ???) and said that duty should not be tampered withP316-317.  Also ex turpi would allow PI comp, but no exemplary comp, but if not duty then is all or nothing and can’t give PI comp, which the law wants to.  Also if sue in K and T, in T the ∏ would have to establish duty of care and deal with illegality, in K the D would have to argue illegality to try and void the K, this would get confusing with both parties…not sure I but this….∏ arguing not illegal, D arguing illegal……just a normal argument ???
TD found ∏ 25% responsible….cont neg….reduced damages by 25%...this is what the SCC affirmed.  
Contribution, p321
Definition: The grounds on which any one D can call on another D to share liability. 
Situation: P has been tortiously injured by more than one D (recall Clay v. A.J. Crump & Sons, supra); only affects relationship between D’s; P can still claim full amount of damage (but no more) from any combination of D’s.

Merryweather v. Nixan (1799), 101 ER 1337 (KB) p. 321
Facts: P and D were both declared liable in a separate action; P was recovered against and sought contribution from D.

Rule: There is no such thing as “contribution” between tortfeasors (e.g. recovery from one tortfeasor by another) at the common law (but now see statute, infra).

Negligence Act (1990), RSO 1990, c. N. 1 p.322
Rule: s.1: Where multiple Ds are liable in damages, the court will determine the proportion of liability as between them, and though each is liable in full to P, as between themselves each is liable to contribute and indemnify each other to the degree in which they are respectively found to be at fault or negligent.

Rule: s.2: Any tortfeasor liable in respect of that damage may recover contribution from any other tortfeasor who is or would, if sued, have been liable in respect of the same damage. One tortfeasor may settle with the person suffering the damage, and then undertake an action against any other tortfeasor. If the court finds the settlement amount unreasonable, it may fix the amount at which the claim should have been settled.

Note: if the statute cannot be relied upon, does the common law rule preside (infra)? But this statute effectively overruled Merryweather v. Nixon, supra. So the statute is nonetheless relevant to how we deal with the problem. 

Alberta Institute article, p322

Justification for contribution: Given that P can recover in full from D1, it would be unfair as between D1 and D2 to force D1 to pay all and allow D2 to escape with paying none of the damages for which each is fully liable. Otherwise, D1 would under compulsion of law be forced to confer a benefit on D2 to which D2 is not entitled. Fairness requires that a burden that the law imposes on two parties should not be borne wholly by one of them.

Bryanston Finance Ltd. v. de Vries, [1975] 2 All ER 609 (CA) p. 324
Facts: P settles with D1 before judgment, and discontinues against him, but goes on against D2. 

Rule: Any sum paid by one wrongdoer under settlement should be taken into account when assessing damages against the other wrongdoer. If judgment against D2 is lower than settlement, no recovery and ∏ covers costs even though he “won”.  If judgment higher, P can enforce it for the excess over what has already been recovered. There can be contribution as between the joint wrongdoers themselves.

Note: Is a situation like Cook v. Lewis covered by the statute (only one D actually injured P there, although according to the concurring judgment P’s remedial right was also injured).

County of Parkland No. 31 v. Stetar (1974), 50 DLR (3d) 376 (SCC) p. 324
Facts: P and D were found liable for damages to the original plaintiff (OP) in a proportion of 25% and 75% respectively; OP collected 100% from D, as he failed in his case against the county due to expiry of the limitations period. D nonetheless sought contribution (arguing that the P’s failure to sue P extinguished D’s right, and that D shouldn’t have to lose an amount of 25% of damages because of  P’s error).

Rule: Where a party has been held not to be liable, as in this case due to limitations, he cannot be sued for contribution (similarly, there is no duty for P to sue all believed Ds).

Held: D loses claim for contribution. P is not affected by controversies about contribution; even if P was the party that caused D to lose his right of action against the D2, that is just tough luck for D; the victim of a tort can recover 100% from any D.

Note: This makes sense; P should not have his damages reduced through the device of contribution.

Note: This English cases relied upon to decide this case have since been reversed in England by statute such that contribution is allowed against a person notwithstanding that he has ceased to be liable since the damage occurred; but, Canadian law is still based on older jurisprudence (query the effects). As it stands, we are following an English case that England has repudiated. Should the very fact that the statute has put an end to the effect of the decision mean that the decision itself shouldn’t have an effect? 

Fitzgerald v. Lane [1988] 2 All ER 961 (HL) p. 327
Facts: P crosses street negligently; he is injured by the negligent driver of D1 and is tossed off hood of car, and lands in path of D2 who was driving negligently. 
Trial judge - All parties are equally negligent (the P contributorily). Trial judge held each party to bear 1/3 of cost of injury. Case moves to House of Lords.

Rule: First determine the proportion of injury that P is responsible for (contributory negligence) (relationship between P and D’s as a group), then figure out contribution between D1 and D2 (relationship among D’s) ( two distinct stages
Held: P bears 50%, D1 and D2 together bear 50%. 

The trial judge (incorrectly) treated this case as a distributive problem. 
This explains how contribution works if you are not dealing with the same amounts of negligence.

The house of lords criticized the trial judge for not separating the two stages
James article which criticizes contribution, p. 331

James wants to keep the pre 1940 situation of no contribution i.e. partly responsible rich D must carry full loss.

· Says should view tort law as a way to spread loss – so OK if only insurance companies and big business is sued.

· Says that will stunt new business if make the small man liable, rather encourage P to sue big business and insurance companies.

· Says that although there are moral issues with loss spreading, like liability w/o fault for good driver members of an insurance scheme, the line between individual liability is well balanced at the moment, and social need does not justify change – James is happy to keep the situation where P just sues the rich D even though he may be only partly to blame.
· Says this may result in D who is not at fault bearing big burden, but they will pass the loss onto the group and it is right for the group to share the loss, rather than devastating one person.

· Says contribution will make it difficult for the plaintiffs ( they will have more than one D to try and settle with. If the statute allows “subsequent litigation” tortfeasors to claim from “previously settled” tortfeasors under contribution, then there will be a hesitancy for tortfeasors to settle and this will count against plaintiff.
· Says if no contribution, then would just sue insured D who can then spread losses because he is likely an insurance company or big business, but if have contribution, then insured is able to recover from uninsured who can’t spread the losses….so we have a case of an individual carrying heavy loss which is “bad” – therefore does not want to have contribution.

Gregory reply to james article p334

Contribution is a modification of the common law and is the result of taking “fault” to its logical conclusion.

Not having contribution is bad because will allow poor people to offer risky services while dodging responsibility
Says workmens comp has worked well, and could abandon tort altogether, but that deep pockets is socially irresponsible.
Says would be good to transfer random accident costs to all of society, but that this is difficult to achieve through the archaic principles of the legal system.

Says james had good intentions, but doing away with cont is unjust because it uses “deep pockets” thinking

James reply to Gregory p336

Says Gregory is supporting cont because not having it ensures loss spreading, which is good, but will also result in rich defendants carrying more loss than they should, which is bad, and that since the system proposed by james is not perfect he is eliminating it entirely……james says gregroy is taking an all or nothing approach, and as a result is moving further away from the ideal of “fair” loss spreading rather than towards it
My opinion….gregory is saying that where fault is random then the idea of loss spreading is correct eg workmens compensation, but that individuals profiting from risky business should not have the benefit of loss spreading…so fault is relevant in the second case, but less so in the first.  Also gregroy says that legal system does not have the ability, because of its archaic nature, to spread losses, therefore it you don’t like fault, abolish tort law altogether.
Statutes

Issue: e.g. should the fact that someone is speeding beyond the limit prescribed by statute matter when one is sued in negligence for driving negligently and injuring someone (where the statute doesn’t talk about negligence). The significance of the statute depends on what our view is of the underlying statute and it may depend on what our view is of statutes generally.

Posner, “Economics, Politics, and the Reading of Statutes and the Constitution” (1982) p.339 
Two views of statutes: 
(1) public interest theory (statutes evidence the public interest and thus, contravention of statutes ought to evidence negligence i.e. should be able to use statutes as a standard of care because they represent the publics opinion of what is reasonable; 
(2) interest group theory (statutes are goods extracted by private interests through the political process and thus ought to be limited to their domain and have no effect on tort law i.e. they represent the interest of small lobby groups and therefore statues represent the biased view of the small group and not a general view on safety standards set by society( this theory says should not use statues in tort law.

Landis article on the role of statues p342

Even though statues can’t cover all instances, even the instances they don’t cover may be influenced by what the statute does say.

Courts have generally found defendants in breach of statute to be liable.

Legislature should cover types of conduct, not particular conduct, therefore when drafting legislation must not focus on a set of cases, but rather general principles.  

Common law rules are derived from specific cases with different fact patterns, therefore maybe legislation which captures overall principles and have a “wider and more comprehensive grasp” and should be given more attention.
Describes court judgments as “sporadic”

When courts neglect statutory materials, it creates contempt for the legislative process.  Interest group theory (p72 of CN) also creates disrespect for legislation.
Says can pick out legislation intended to protect only interest groups.  Says that following trends in legislation is as effective as following cases…and statutes should be given more attention.

Statutes overrule the common law for good reason….therefore should pay attention to statutes.

Jordan House v. Menow (1973), 38 DLR (3d) 105 (SCC) p344. 

Facts: P, injured after being hit by a car after staggering away from D’s establishment drunk, 

Held: Hotel liable – appeal dismissed.
Relied on a statute, to evidence D’s duty of care, related to bars and serving drinks. The statute permitted D to be sued if P was accidentally killed or caused injury or damage to someone else, but not if P himself was injured. 

Hotel appealed saying statute did not create a duty of care

SCC said that trial judge did not get duty of care from statute, just looked at statute and then got duty of care from common law.

Rule: Statutes may be used to (help) determine the existence of a duty of care, even if not directly on point or applicable, because of their authoritative source.

Note: This is the Canadian position.

Littley v. Brooks (1930), 4 DLR 1 (SCC) p345. 

Facts: P sued D, whose train collided with P’s car and killed him; P pointed to a provincial regulation governing the speed of trains to claim that D was negligent (though D was a federal company not under jurisdiction of the provincial regulation).

Rule: Legislation can provide evidence of the standard of care below which negligence occurs, and is admissible even if not binding on its own terms because it is no longer valid, since it is an expression of what an authoritative body believes is an appropriate standard of care.

However if the rule had been withdrawn as being not necessary, then its value in evidence would be lost because if it had been withdrawn, even if had been the correct jurisdiction it would not have been applicable.

Note: This (Canadian) case is consistent with the public interest theory. Statutes play a role that is similar to custom, i.e. assistance to determine whether a norm has been breached.

Chipchase v. British Titan Products (1956) 1 QB 545 (CA) p345. 

Facts: P fell off a ladder and claimed negligence on the part of D, his employer, relying on statutory regulations prescribing ladder guidelines to illustrate D’s standard of care even though he was not quite high enough above the ground for the regulations to be in effect.
Rule: “the common law claim must be considered independently of the regulations. Undue complications would result if courts had to consider all the statutory regulations that nearly apply, but which do not in fact apply”. 
My interpretation: Legislation is only relevant to tort law if intended by the legislature to be (e.g. through a provision creating a cause of action).

Held: P loses. (Case disposed of by asking whether, as a matter of common sense, the ladder ought to have been wider, not taking into account the regulations) – lower court said found no liability, Denning said he sees no reason to overrule it.
Note: This (English) case supports the interest group theory. 

Response to question in note 2 p346

In Froom vs butcher Denning says that statutory requirements are indicative of what is reasonable and says that the statute holds more weight than an individual persons opinion of what is reasonable.  In Chipcase it was the personal opinion of the trial judge which decided it was reasonable for the company to supply its employee with the given equipment, even though if the ladder support had been 8% higher (6.5ft compared to 6 ft) then the statute would have required better equipment.   

The Queen in the Right of Canada v. Saskatchewan Wheat Pool (1983), 143 DLR (3d) 9 (SCC) p346. 

Facts: D, in breach of statute, delivered infested wheat to P; there was no negligence but P argued that D ought to be held civilly liable in view of the statute, even though it did not provide a cause of action for someone who receives infested wheat.

Rule: There is no independent tort of statutory breach. While proof of statutory breach may be evidence of negligence and the statutory formulation of the duty may afford a useful standard of reasonable conduct, where no common law duty of care is established, breach of penal legislation does not affect civil liability unless the statute provides for it.

Held: P loses. The statute does not determine liability.  There was no evidence of negligence on D’s part. 

IF the acts which caused the damage were in breach of the statute, then the violation of the statute should be evidence, but not conclusive, of negligence on the part of the defendant (at 353) i.e. statue helps to determine reasonable standard.

See highlighting in TB for justification of SCC decision- p351- 354 or p73 of CN.
Summary of law:

Second para p 353 indicates that parliament can legislate a right of personal civil action if they want i.e. can specify circumstances of duty and the required standard of care.

If parliament has not explicitly defined a right of personal civil action, then proof of statutory breach, causative of damages, is merely evidence of negligence and statutory formulations provide mere guidelines on duty and the standard of reasonable conduct.

P must prove that in breaching the statute, the D was negligent.

English approach:  Breach of statutory duty; damage caused by the breach

US approach

- Majority (of states) - Breach is evidence of negligence

-Minority (of states) - Breach is some evidence of negligence

Must consider the wording - if duty owed to the state, no cause for civil action

It is not the intention of legislation that governs the impact of criminal liability on tort liability;  it is the jury that decides whether a penal infraction will be relied upon as evidence ( breach of the statute itself is not definitive, but is evidence of negligence in the ('s part.  

Burns: in the bulk of cases, a breach of the statutory standard will be accepted as a breach of the common law standard

Why courts sometimes rely on penal statutes 
Demonstrates the will of the people (in a democratic society).

Legislatures have much larger facilities than courts for investigation, research, hearings, debates and the like.

These standards are unlikely to be impractical.

Criminal leg will be rendered more effective if tort law adopts it.

Penal statutes are woefully deficient in providing compensation to victims.

Court welcomes statutory commands in deciding what is reasonable.- offer indications of reasonableness.

After Sask, this is less applicable but it can still be used. Instead of telling the jury that statutory breach results in negligence, it is only some evidence of negligence.

P could plead common law neg, and could say breach of statute caused the injury.

May have encouraged speedier settlements.

Opposing Policy Considerations.

1. Disrespectful to the legislature for a court to do what the elected body is perfectly at liberty to do, yet refrains from doing.

2. Courts should give statute full effect.

3. “No liability w/out fault”: unless D is to blame, shouldn’t have to respond in damages.

Board of Governors of Seneca College of Applied Arts and Technology v. Bhadauria (1981), 124 DLR (3d) 193 (SCC) p. 354
Facts: P, a highly educated East Indian, brought a civil action alleging discrimination on the part of D for not extending her a job opportunity, arguing that a right of action springs directly from a breach of the Human Rights Code.

Rule: There is no tort of discrimination and breach of statute does not automatically give rise to a right of action.

Held: P loses. Because of its comprehensiveness, the Human Rights Code forecloses any civil action based directly upon a breach thereof and excludes any common law action based on an invocation of the public policy expressed therein. The Code itself lays out the procedures for vindification of that public policy, which P did not see fit to use. 

Note: The Code had to be relied upon here since there is no tort of discrimination. Note, though, that one can sue on the basis of the tort of intentional infliction of harm. Here, the court characterized the tort as an economic matter.

The Ont C.A. allowed her appeal and wrote that the matter could be addressed at the Common Law.  

I
Is this case justiciable under the Common Law, or must it stay within the mechanism of the Ontario Human Rights Commission

H
No, the matter must stay within the framework of the commission, until appealed to a court according to the procedure set out in the legislation

R:
The intention of the Legislature is to create a mechanism to deal with these kinds of complaints, outside the Common Law system


If the legislature had not created the Commission process, than it would be just to create a new tort to deal wit with the matter. As it stands, however, that is unnecessary, and the proper mechanism, which can grant damages, should be allowed to function

Reading this case with the weinrib article on p360…what I think the moral of the case is, is that there should be protection against discrimination, but that it can’t come from the common law (and it never has – see p358), it should come from statute, and it does, and the statute employment discrimination came from has a built in method for dealing with it which the plaintiff in this case chose not to use…her attempt to do things her own way must fail.

Wholesale and Department store v Dolphin Deliver, p360
 Charter does not apply to private disputes because private individuals do not owe a constitutional duty to each other.
Weinrib article on p360

Explains how statutes help set standards for common law tort decisions and says that constitutional protection of human rights can play a similar role ( constitutional values are available for specifying the incidents of dignity included within private law.
Constitution crystallizes the values of society which can give meaning to the rights and duties of the private law.

Private law can use constitutional law like it uses statutes – to give meaning to categories and standards.
However Dolphin Delivery officially said that the common law must be developed in accordance with charter values, but there is no requirement that the common law be developed in line with “regular statute” values – therefore charter values apply to private disputes even though charter itself is not strictly applicable.

Charter is a “repository of the principles animating the polity as a whole”

A.
Negligent Misrepresentation

Here, there is a right as between the parties, formed by the representation and reliance on a representation.

Candler v. Crane Christmas & Co. (1951) 2 KB 164 (CA) p.365 

Facts: D provided P with financial information on the strength of which P invested in D’s client’s company; the accounts had been prepared negligently and P lost his money.

Held: Said that no duty existed to the investor who looked at the balance sheet

Rule: A merely negligent misrepresentation made by one on which another relies to his detriment affords the latter no remedy; there must be some degree of fraud (Donoghue v. Stevenson, supra, has only been applied in cases of physical injury i.e. to people or property).

Denning Dissent: The duty to take care does not only arise where the result of a failure to take care will cause physical damage to persons or property.
1) Who is under the duty: Professional people, whose occupations it is to make statements of this sort that people rely on in the course of their business. 
2) Who the duty extends to: to their employer or client (contract/fiduciary), and also to those who are closely and directly affected by their work, i.e. the people whom the professional knows are going to see or hear this representation and be induced to do something in reliance on it. 
3) Type of statements affected: Only those transactions for which the professional knows his statement is required.

Note: The majority admits that the state of the law is illogical.

Note: This case was overruled in Hedley Byrne & Co. Ltd. v. Heller, infra., where the dissent’s view was supported in general (but not the specific rules). 

Note: Subsequent cases indicate that the dissent’s limitations are too stringent, e.g. (1) the representor does not need to be a person professionally engaged in making representations of that sort, Queen v. Cognos, infra. (2) The representor does not need to know to whom the statement was given to, Haig v. Bamford, infra.

Glanzer v Sheppard p370

Defendant = indpendant bean weighing company employed by sellers

Plaintiff = purchaser of beans

Successfully sued defendant for negligent weighing b/c defendants held themselves out as being skilled and knew that payment would me made on the strength of their certificates.
“deliberate certificate indisputably intended to sway conduct”

held that duty exists despite no contract

diligence was owing to those who relied

Ultramares v Touche p371

Accountants held not liable for loss from negligent preparation of balance sheet when investor purchased.
“If liability for neg exists, a thoughtless slip or blunder…may expose accountants to a liability in an indeterminate amount for an indeterminate time to an indeterminate class”  
Cardozo distinguishes this from his decision in Glanzer on the basis that here the defendants were part of an “indeterminate class” because they did not know who their certificates would be given to, while in Glanzer the third party was “in effect, if not in name, a party to the contract”.

For a “honest blunder, the ensuing liability for negligence is one that is bounded by the contract”
Hedley Byrne & Co. Ltd. v. Heller (1964) AC 465 (HL) p. 373
Facts: P extended credit to a client based on D’s statements that the client’s financial strength was adequate; the client went into liquidation, P lost money and sued.

Rule: The law must treat negligent words differently from negligent acts: opinions are often expressed widely and carelessly. It is harder to ascertain proximity with words. In social setting people will be more free with words than they would be if called on for a professional opinion.  Also only 1 person suffers from faulty product, but many can suffer from faulty words….will be liable to an indeterminate number because statements can be published beyond your control.

Therefore donoghue does not apply because negligent words are different from negligent acts…”words are more volatile than deeds”…”take effect in combination with innumerable facts and other words”… “no limit to persons to whom the speaker or writer could be liable”.
However: An innocent but negligent misrepresentation, though it does not generally give rise to a cause of action, will indeed do so where there is an express or implied undertaking of some responsibility, not limited to contractual or fiduciary relationships. If “professionals” take on a task within that profession, they have a duty of skill and care; in terms of proximity, they are in particularly close proximity to those who they know are relying on their care though the proximity is not contractual.

Held: In this case, there is no liability, because D’s expressly excluded responsibility for the statement. There must be an assumption of responsibility for there to be liability, and in this case the responsibility was clearly excluded.
Cannot expect a factually exact statement from a banker, therefore even if was no exclusion of liability, would have been enough for banker to simply be honest.
If we thought about this as just raising a problem of forseeability, then in every case P would recover, because the nature of the representation is such that lots of people would rely on it.

Lord Pearce judgement: If you are skilled and volunteer to do skilled work for free…you are liable if you are negligent in doing it…..you are in close proximity to those you know are relying on your skill, although the proximity is not contractural.

Innocent misrepresentation per se gives no right to damages, but the exceptions are:  if a warranty between contracting parties, fiduciary relationship, special relationship which, although not fiduciary, has an assumption of care and honesty….see p.377

Lord Devlin judgement: Issue of consideration….was not payment therefore not a K….therefore must consider if is a duty.  Although not a K and therefore could not force them to give advice….if they choose to perform for free, then they must do so with care. 

If an assumption of responsibility…then a relationship “equivalent to contract is created”

If no consideration…take care to distinguish between social and professional relationships.

Note: The majority in this case said that the dissent in Candler v. Crane Christmas & Co. was essentially correct. 
· In order to recover, the statement must be false but it must also be negligent (falseness is not sufficient on its own).  No action if you were correct in what you said (you are entitled to tell the truth).

· If you knew it was false, then it is fraud or deceit (can always sue for this).

· The false statement must be relied on reasonably (CRUCIAL).

· Economic loss must be suffered as a result of the reliance.

· 4 factors to consider when considering whether a statement is negligent (this goes to determining whether there was a duty of care owed) (Hedley Byrne):

1. Skill of the person making the statement: if you have skill in a certain area and make a false statement in that area, will be negligent

2. Setting: e.g. was it said in an office or at a social gathering?

3. Size/number of people statement is said to: e.g. One person vs. a conference.  The larger the number the less one would be liable (limited class).

4. The knowledge that the person making the statement has of the class of the person(s) hearing the statement.  If he knows they are, for example investors, if he gives financial information, they may be likely to act on it and he would be more likely found liable (knowledge of the class will effect whether the class is likely to rely on the statement).  Reasonable to rely.

Grand restaurants of Canada v city of Toronto p379

Building department negligently said building was OK, actually had defects

∏ had some warning of defects

on advice that building was OK, ∏ incurred losses

court said 50/50 responsible so reduced damages for negligent misrepresentation i.e. applied contributory negligence

∏ was 50% to blame because they had warning regarding this building and special knowledge of the industry and should have done more research

strange that can have negligent misrepresentation which presupposes reasonable reliance…but then reduce damages according to contributory negligence because relied more than was reasonable….distinction in law between the two….see p380…my theory…it is not that reliance was unreasonable, just that ∏ happened to be negligent in relation to the same issue and that negligence contributed.
Queen v. Cognos (1993), 99 DLR (4th) 626 (SCC) p380. 

Facts: D interviewed P to work on a particular project after telling him that the project was a major one in which the successful candidate would play an important role throughout its life. Relying on these representations, P left a relatively-well paying and secure job. The funding had not yet been approved by D’s management, and shortly afterward D scaled down the project and terminated P’s position.

Rule: The duty of care that may arise in “special relationships” is not restricted to “professionals” in the business of providing information and advice (although being a professional is a good indicator).

Rule: Tests for determining existence of a “special relationship” noted in Hedley Byrne & Co. Ltd. v. Heller, supra, are “foreseeable and reasonable reliance” or “voluntary assumption of responsibility.”….there is debate as to which of these is better
Held: It was foreseeable that P would be relying on the representations to make his career decision and reasonable for him to do so, and that P would sustain damages should the representations relied on prove to be false.  There was definitely proximity.
Problem: like Home Office v. Dorset Yacht Co. Ltd., supra, “foreseeability” is a slippery term and there could be little limit to liability; “foreseeability” must be confined by asking “why is this act considered negligent?” with respect to the class and transactions covered by the duty (D must not be exposed to liability for an indeterminate amount for an indeterminate time to an indeterminate class).

· In Queen v Cognos Inc.  [1993] SCC, Iacobucci clearly outlined 5 general requirements for imposing 
liability for negligent misstatement:
1. there must be a duty of care based on a "special relationship" between the parties

2. the representation in question must be untrue, inaccurate or misleading

3. the speaker must have acted negligently in making the statement

4. the ( must have relied on the negligent stmt in a reasonable way 

5. reliance must have been detrimental and have caused some damage

Spring v. Guardian Assurance plc (1994) 3 All ER 129 (HL) p. 381 (D negligently gives reference letter) and Henderson v. Merrett Syndicates (1994) 3 All ER 506 (HL) p. 339 (D, a syndicate manager, negligently failed to insure risks and there was found a proximate reliance by the syndicate members (the names) on the managers, and therefore a duty between the managing agents making the risk decisions and the “names” existed), the House of Lords stated that the principles of  Hedley Byrne are not restricted to negligent misrepresentations, i.e., words, upon which P has detrimentally relied, but also include situations where D has assumed responsibility to perform professional services for P who is harmed by their being negligently performed.

Nunes Diamond Ltd. v. Dominion Electric Protection p382

Contract to provide safe with associated alarm system had limitation of liability to $50 and safe company explicitly denied any guarantees….therefore plaintiff could not claim under K
Was a statement by safe serviceman that “even our own engineers could not go through this system w/o setting an alarm”…∏ tried to use this, and a letter from the safe company, as evidence of negligent misrepresentation because a robbery occurred i.e. someone cracked the safe

From Elder, Dempster v Paterson (p383) can only consider negligent misrepresentation if tort is independent and unconnected with K

SCC held that the misrepresentation was not separate to the K, because the serviceman would not have made claim if there was no contract in existence. SCC said that the claim could not upgrade the contract into an agreement for insurance.

Spence (dissenting): Says that he “cannot agree that the mere existence of an antecedent contract foreclosed tort liability under the Hedley Byrne principle”.  Said that no claim under K, but could be separate tort.  Said that limitation of liability related to original K, but then there was another robbery at another store which alerted the ∏, who then took investigative steps, and his mind was put to rest by the serviceman who made negligent misrepresentations, Spence says that the old exclusion does not apply to representation made 13 months later.  Also the exclusion did not cover tort liability.
Central trust v Rafuse p385

9 years after start of loan, ∏ tried to foreclose, but the mortgage was held to be void for contravening companies act.
K claim against lawyer barred by statute of limitations

SCC said the following re overlap K and tort

1. Nothing in Donoghue, Anns, Hedley Byrne which says tort claims in negligence cannot be confined to relationships which arise apart from K…it is a question of proximity, not how the relationship arose

2. Tort liability must not depend on actions covered by K…duty of care must be independent of duty under K….difference between what has to be done and how it has to be done….where common law duty is co-extensive with duty in tort, then can have alternative liability…..(My idea = could not say client injured on building site had no claim against builder just because had a K with him)

3. Concurrent or alternative liability will not be admitted if its effect circumvents or escapes a contractual exclusion, but so long as it doesn’t, ∏ can choose to sue in tort or K

The tort limitation period only begins when the material facts are known or ought to have been discovered.

BG Checo International v BC Hydro and Power Authority p386

Losses were incurred due to an improperly cleared right of way through which the ∏ was to erect transmission towers, the tender documents state that clearing the right of way will form no part of the contract and that other parties will be responsible for it but other clauses infer that the tenderor assumes all responsibility for any risks associated with cost overruns.  However the general assignment of liability clauses do not cover the issues dealt with specifically (such as right of way clearing)

The ∏ may sue in either branch or in both, subject to limitations they agree upon in the contract.

P can have choice to sue in tort or K in order to get best kind of damages

· Trial judge said that “but for” fraud ( Checo never would have submitted bid, if this is the case then only reliance damages and not expectation damages would be given.
· CA: negligence not fraud as only small clause w/in K ( this clause didn’t cause Checo to submit bid ( but would have increased price for contract.  In this case the damages in T and K will be similar because the bargain was not that closely linked to the representation.  If the bargain is directly linked to the misrepresentation then damages in K may be much higher than those in T, because K damages are for expectation but T damages are for reliance. CA said that for T damages, must put in position Checo would have been in if no T had occurred ( give them cost + profit of the extra work.  
· SCC: K issues: exemption clause puts all discrepancies to responsibility of contractor ( the clause re: clearing here is specific however, therefore overrules exemption.  SCC agreed with CA ruling, and also said that Checo may be able to claim acceleration costs , because now needed to do more work by the same deadline…go back to trial.
If sue in K, can only get cost of clearing covered, but according to majority, if sue in T, can get cost + profit.

K duty (Hydro will clear right of way ( not by others

Tort duty ( Hydro can’t negligently misrepresent

K damages ( put p in place if never entered into K

T damages ( put p in place if negligence never occurs

( SCC adopts CA ruling that Checo still would have entered K w/ raised price ( give damages for increased bid price including profit margin for work to be done (profit margin wouldn’t be included in damages for K)

McLaghlin ( 3 possibilities to compare duty:

1. If K duty higher standard than tort reasonable care ( action in K

2. If K duty lower than tort ( K says reasonable care not necessary ( K trumps tort b/c can’t use tort to get around exclusion of liability in K

3. Liability the same in k and tort ( can be liable in both ( can sue in both,∏ can choose.

Dissent p389:

If K covers an issue and defines the duty wrt that issue, then tort is not applicable on that issue and can only sue in K ( “No duty of care in T can be concurrent with a duty of care created by and express term of the contract”.

Says that certainty is important in K, therefore should not confuse K and T on clearly K issues.

Also notes that there was equality of bargaining power in this case ( No unconscionability here.

Says tort claims should apply even if proximity is created by the K, so long as the duty has not been covered under the K.

Context i.e. commercial or private, must be considered to determine if claim in tort is foreclosed by the K.

Haig v. Bamford (1976), 72 DLR (3d) 68 (SCC) p.391 

Facts: D negligently prepared an audited financial statement that it knew would be used to secure investment; P, not specifically known to D, relied, lost money, and sued.

Rule: A duty of care on the part of accountants to third parties is invoked by actual knowledge of the limited class that will use and rely on the statement, but it is not necessarily to know the name or identity of the exact individuals in the class.
Reasoning: Several possible tests may be employed to invoke a duty of care on the part of accountants vis-à-vis third parties:
(a) foreseeability of the use of the financial statement and the auditor’s report thereon and reliance thereon

(b) actual knowledge of the limited class that will use and rely on the statement

(c) actual knowledge of the specific plaintiff who will use and rely on the statement. 
Option (b) must be favoured since (a) is far too broad and as for (c), negligence is never concerned with specific individuals.

Held: P wins damages, but only those relating to investments made before he was aware of the falsity of the statements, therefore does not get compensated for subsequent $2500. D was aware that its client wanted the accounts to be prepared for a specific class of persons, potential investors, and D knew that their purpose was to influence this group to invest. P placed justifiable reliance upon D’s financial statement.

Note: this is the same justification for “class of transactions.”

Caparo Industries v. Dickman (1990) 1 All ER 568 (HL) p395. 

HL reject Anns test.

Facts: D negligently prepared and publicized financial statements, in order to fulfill an informational duty for shareholders imposed by statute i.e. annual audits, on which P subsequently relied to take over the company by buying more and more shares.

Held: 
CA – No duty to prospective investors in the general market place

CA – Is a duty to shareholders who may use audit results to make decision to buy more shares.

HL - Appeal allowed – no special duty of care and therefore no recovery for the shareholder.

Rule: The purpose for which, e.g., information is prepared, must be considered in ascertaining to whom a duty is owed and whether there has been any negligent misrepresentation. 
It is insufficient to ask simply whether D owes P a duty of care; it is always necessary to determine the scope of the duty by reference to the kind of damage from which D must take care to save people in P’s class from harm (i.e. the purpose defines whether the representation was one that induced reliance). 
It is not a duty to take care in the abstract but a duty to avoid causing to people in P’s class damage of the particular kind that P has in fact sustained.

Held: the purpose of the report was information for governance of the corporation, not for share purchase (even though this was foreseeable) and thus P was not part of the limited class to whom D owed a duty.

Note: Purpose ties in with the idea of assumption of responsibility discussed in some cases. Whatever that phrase means, it must have some reference to what the D knew concerning the purpose of the representation; otherwise there would be no reason to say this D has assumed the responsibility.

Must ask – what was the purpose of doing the audit and who was it trying to protect, was for current shareholders to decide how to deal with the management by the board and to make company decisions, not to protect future purchases of shares ( Must look to the intent of the legislation which is the reasons for doing the audit.  There may be other reasons, motivations, benefits for the audit, but they were not the central purpose, was not for the intention of assisting prospective shareholders who read newspaper reports on companies that the audit legislation was enacted. 
HL says that if audit was done specifically for prospective investors, then situation would be different, but Lord Oliver says that the CA approach to distinguish between members of public and shareholders who happen to have previously bought shares is nonsensical. Although shareholders may have received funds used to pay the auditors if the auditors had not been employed, the fact is that duty arises not in the abstract, but have a duty to avoid harm of a particular kind to a particular group….quotes viscount simonds from wagonmound who said that can’t isolate duty from its context, must have harm in mind when considering duty….p 400.
Postulated duty of care must be stated in reference to the kind of damage that the plaintiff has suffered and in reference to the plaintiff or a class of which the plaintiff is a member….is a question of proximity….if purpose of reports was for investors, then would be proximity, if intention of reports was for some other purpose, and investment decisions is just one of the many alternative uses to which the information could be put, then no proximity.

Says that duty of care is one owed to shareholders as a body, not individual shareholders who want to speculate for profit….and does not want to further the scope of duty in this regard.

Note: This case is consistent with Haig v. Bamford, supra, since if duty was invoked by forseeability alone, then P would win.

Note: This case does for negligent misrepresentation what Overseas Tankship (UK) v. Morts Dock & Engineering (Wagon Mound No. 1), supra, did for duty and Palsgraf v. Long Island Railroad Co., supra, did for proximity: linking liability through “purpose.”

Hercules Management Ltd. v. Ernst and Young (1997) SCC p402. 

Facts: D negligently prepared and publicized financial statements, for shareholders, on which P subsequently relied to take over the company (same as above).

Rule: In this case, the “two-stage” approach for negligence was applied as opposed to the above English reasoning: (1) was there a relationship of proximity between the parties giving rise to a prima facie duty and (2) are there any policy considerations that negative or limit this prima facie duty?  

(1) Proximity inheres where 
(a) D ought reasonably to foresee that P will rely on his representation; and (b) reliance by P would be reasonable.  

(2) policy decisions which limit liability in the second stage can be taken to include:

(a) defendants knowledge of the ∏

(b) the use to which the statements in issue are put

Rule: While deterrence of negligent conduct by auditors is an important policy consideration, it is outweighed by the socially undesirable consequences to which the imposition of indeterminate liability on auditors might lead (increased insurance premiums, higher costs, more litigation, etc.).

Held: While a prima facie duty arises in that the reliance of shareholders on audited statements (i.e. is reasonably foreseeable and information was reasonably relied upon), it was negatived by concerns of indeterminate liability because, though D was aware of P’s identity, the statements were relied on not for precisely the transaction for which they were prepared i.e. followed Caparo case
Problem: this is a broad test limited only by external policy concerns – how does the court know the optimal number of accountants and insurance levels? – as opposed to internal limits on “purpose” such as Caparo Industries v. Dickman, supra (there is no internal logic). Also, how do we determine when social policy considerations will outweigh justice between the parties – which is more important?

Note: This case and Caparo, supra present a good contrast between the advantages model (Hercules) and the right model (Caparo) (facts are basically the same).

Michael Comment:

I did not really like the proximity argument in the Caparo case p400 – 402, to me the distinction to there not being proximity in that case by the HL was not convincing, I prefer the 2 stage test which is clear about finding liability, and then saying policy says “no liability”, rather than trying to stretch a proximity argument….the HL argument pointed out other cases which had found proximity between shareholders and auditors, and then JUST SAID they disagreed. The above criticism of policy shortcomings may be valid, but isn’t it always a policy decision anyway…even if decide under the banner of “proximity” like the HL did. See p410 (Spartan steel) when a judge says that should just admit that one is considering policy under the guise of remoteness and duty.
Economic Loss

Weller v. Foot and Mouth Disease Research Institute (1966) 1 QB 569 (QBD) p404. 

Facts: D conducted experimental work relating to foot and mouth disease; nearby cattle became infected thus adversely affecting P’s cattle auction business.

Held: P loses. P’s are not owners of cattle and have no proprietary interest in anything that might conceivably be damaged by the virus. Basically the court says that the harm is too remote…is a policy decision that have to draw a line because causation is never ending.
Rule: There is no liability for “relational” or consequential economic loss where D has not directly injured P’s person or property.

Note: in the “rights model,” this case would be decided similarly by recognizing that P had no right to foregone economic gains (he did not “own” the cattle beforehand; P is trying to claim for loss without having incurred any physical or property injury).

Note: This does not mean that P cannot recover for economic loss; there is no problem with recovery for economic loss provided it reflects a quantification of a right infringed. But one does not have a right to economic well-being or profit. 

Contrast with the advantages model, which is not organized around idea of rights. It would instead resolve the tension between the undesirability of these people having to suffer losses (especially given that they are foreseeable) and the undesirability of costly tort litigation. Note the term “loss”; not talking about rights. Here, the idea of limiting recovery for pragmatic reasons becomes central to the inquiry. In contrast extensive, wide-ranging liability is not a problem for the rights model, provided there is a right that has been infringed and the liability reflects the injury done to that right.

Note: While it is true a person has a liberty to make an income, he does not have a right to do so that imposes a correlative duty on others; there is nothing legally wrong with interfering with someone else’s income producing.

Note: “relational” economic loss = injury to some facility that P is dependent on economically.

Barber lines A/S v M/V Donau Maru (USA 1985) p405

Facts: ∆ ship spilled oil, ∏ incurred extra docking costs 

Held: ∏ received no damages because was pure economic loss

Reasoning: Is a policy decision to not compensate pure economic loss. Practical administrative reasons.  Car accident causes delay ( hundreds of plaintiffs, which will increase costs of resolving disputes, ∏’s will see proportionatly less of ∆ payout..  Would complicate and increate costs of tort actions, already the costs are high so that ∏ only receive 28-44 cents of every dollar paid by ∆. 55-66 cents of each dollar paid to insurance companies goes to victims.  In many cases victims of financial loss are businesses which can get 1st party insurance for foreseeable financial harm, others may be able to sue in K.  May get partial recovery if had some physical loss, therefore don’t loose entirely.  Also want to prevent disproportionality between liability and fault…NOT arguing 19th century case of not wanting to stunt industry and capitalism, but just don’t want to create incentives that are perverse, which may occur if allow liability for pure financial harm and would lessen incentive for financial victims to mitigate harm ( administrability and disproportionality
It is difficult to assess the burden of extra admin costs and to assess disproportionality on a case by case basis i.e. what other suits will follow on this particular issue…therefore better to just have policy of no compensation for pure financial loss.
Are exceptions: accompanying physical harm, negligent misrep, fishermen as “favorites of admiralty” ( consider exceptions class by class, not case by case.
Difficult to estimate empirical significance of awarding claims for pure financial loss, therefore must be careful of doing it.

Benson, “The Basis for Excluding Liability for Economic Loss in Tort Law” (1995) p407. 

The difficulty with the P’s action in a case like Weller v. Foot and Mouth Disease Research Institute, supra is not that the loss is either unforeseeable or financial or that it carries with it a threat of indeterminate liability and so must fail as a matter of policy. Rather, the P lacks a right on which to rest the interest that forms the very basis of this claim. Relative to D, P seeks protection of an interest in the use of something from which he has no right to exclude D (in contrast with the fact that P can exclude D from his property or person).

Thus only have a claim for economic loss if you have a property interest upon which you can base your claim.

Therefore if the ∆ intentionally or negligently damages the property of someone else, even if the ∏ has a contractual right to use the property, the ∏ has no claim. This exclusion of a right of action for “relational economic loss” is called the exclusionary rule.

Note: Rights model: One can only complain that one was wrongly treated if the subject matter that one is complaining about is something that one can say is one’s own. Unless we can say at the outset that the aspect in which P was injured was an aspect in which P can say was one that was his, there can be no duty correlative on D to abstain from harming or interfering with it.

Spartan Steel v. Martin, 1972, Eng. CA, 

Facts: contractors/∆'s negligently caused damage to an electrical cable and the electricity board had to be shut down; the ∆'s suffered damage of $368 of steel caused by steel in a vat for heating.  They also lost a profit of $400 on that actual steel and a further $1767 because other melts could not be done while the power was down.

Issue: Can recovery of the damage, steel in the melt and lost profits be recovered?

Held:
Trial: Awarded damages for lost profit on damaged melt AND lost profit on melts which were missed while power was down.

CA: recovery for the damage to property and for the loss of profit of the steel in the melt at the time of the shut down was allowed because this loss was dependent on the material damage; but no recovery for the economic loss of not being allowed to run the other melts because this loss was independent of the physical/material damage.

· Seeking damages for profits which would have been made if not for the harm caused. Held future profits are not recoverab​le. Policy reasons for this decision are; 
1 statutory immunity, and if municipality immune, why shouldn’t contractors be
2 nature of the hazard, most people either take out insurance for this type of risk, or just deal with it, so should the factory.

3 no end of claims, 

4 need for all to bear loss, interesting version of loss spreading, rather have each factory share a bit of loss, rather than have them all suing the contractor and having him bear all the loss.
5 law compensates only deserving losses, not that which may have occurred. Cases clearly show that the loss must be directly consequential to the harm caused, such events will be few as proof will be hard to give.

“financial damage cannot be recovered save when it is the immediate consequence of a breach of duty to safeguard the plaintiff from the kind of loss.” P412
· dissent: total recovery should be allowed; disagrees with Dennings statement  "if  has suffered no physical or property damage but has only suffered economic loss there can be no recovery"

· Gives examples where a  is under a duty but economic loss has not been recovered because it was too remote (flooded coal mine - only can recover for tools damaged not lost wages); some cases the economic loss was not too remote (breach of duty to ship carefully and cargo lost - can recover for the economic loss of discharging and reloading cargo)

· Denning says that instead of saying there was/was not a duty OR the damages were too/not too remote it is better to consider the relationship of the parties and see if whether or not, as a matter of policy, economic loss should be recoverable.

· Note: the following case has been rejected in some SCC cases and the dissent has been adopted (preference for Laskin's concern for safety and prevention of further damage is seen as a better policy decision).  It has be postulated that the problem of concurrent liability in contract and tort played a major role in the decision of the majority:

· Good example of the difference between consequential economic loss (L400) and pure economic loss (L1767), on which the door is still closed.

· Cannot recover for the down-time.  Why? You should have made a K w/ the power company for such an event.  Then power co. would have paid the ( for losses, and then in turn sued ( for recovery.

· Modern legal fiction: ICBC insurance claims/trials. A sues B (who represents ICBC).  CANNOT even mention insurance in the trial ( cause for a mistrial.  The issue is about fault, and about how far it extends, NOT insurance.

Seaway hotels v Gragg p413

Facts: General contractor severed electrical cable, hotel w/o power for 20 hours, loss of business and food in fridge spoiled

Held: For the ∏

Reasoning: direct damage to the ∏’s property i.e. food, and “if an actionable wrong has been done to the plaintiff he is entitled to recover all the damage resulting from it even if some part of the damage considered by itself would not be recoverable.”

Caltex oil v the Dredge “Willemstad” p413

Judges comments on Spartan steel given in Caltex oil – note 2

Comments on the “exclusionary rule” in Spartan steel that PEL is not compensated (with the exception of neg MR), but that economic loss combined with physical loss is fully compensated for…says that it is irrelevant that happened to have some (possibly small) physical loss associated with economic loss, and that the rule will result in inconsistent rulings…says it would be better to just say “no compensation for economic loss at all”, because at least that would be consistent. Says there is no good reason for disallowing PEL compensation, and that damages for PEL are at least accurately known, unlike in PI (he seems to be forgetting whole deterrence argument).
Wants to use proximity rather than a random rule about coincidental physical loss occurring with economic loss, says that after a while there will be sufficient precedent to provide accurate indication of what proximity is required.

You will see in the note below that this judge found the defendant liable to the ∏ who had suffered only PEL, maybe his opinions are influenced by the facts of this case ?

Note 3 p416

Facts: While dredging, negligently broke refinery pipeline. Pipeline did not belong to plaintiff, but to another company
Held: for the ∏

Reasoning: Says that there is proximity, and therefore should be recovery, for the following reasons:
1. The ∆ knew that damage to an item of productive equipment would cause users loss apart from loss from physical injury even though not all losing parties would have a proprietary interest in the pipes themselves.  
2. ∆ knew of existence of pipelines across bay, and therefore “Caltex was within the reasonable contemplation of the defendants”, and it would therefore be apparent to them that more than one user would be affected

3. there was a breach of duty to the owners of the pipe

4. nature of detriment suffered by the ∏ was proximate i.e. it was the loss of use of the pipeline actually damaged which caused loss to the ∏

5. Economic loss was directly related to the damage i.e. was not loss of profits, but transportation costs.
Says that caltex was no less proximate than the owner of the pipes.

Canadian National Railway v. Norsk Pacific Steamship (1992), 91 DLR (4th) 289 (SCC) p417. 

Facts: D negligently damaged a railway bridge owned by a third party but used by P, which caused P economic loss; it was widely known that P was the primary user of the bridge.

Rule: Pure economic loss is prima facie recoverable when, in addition to negligence and foreseeable loss/harm, there is sufficient proximity between the negligent act and the loss (although per the two-stage test, liability for such loss may be rejected for policy reasons).

Rule: Where P’s operations are so closely allied to the operations of the party suffering physical damage and to its property (which, as damaged, causes P’s loss) that it can be considered a joint venturer with the owner of the property, P can recover its economic loss even though P has suffered no physical damage to its own property.

Held: P wins. The necessary duty and proximity are established, valid purposes are served by permitting recovery, and recovery will not open the floodgates to unlimited liability because of the extreme proximity requirement.
Problem: The concept of proximity is not used here in a normative way. Instead, the majority refers to the physical proximity of P’s property to the bridge, that P’s property could not be enjoyed without the link of the bridge, that P was the preponderant user, was recognized in negotiations surrounding closing of the bridge, and supplied materials, inspection and consulting services for the bridge.

On page 421 and 422 the majority rejects the three arguments that there should not be recovery i.e. insurance argument, loss spreading argument (loss spreading argument does not work when there is only one party to spread the loss to) and the contractual allocation of risk argument

Uses 2 stage test…and in the first stage the factors used to evaluate proximity are:

Relationship between the parties

Physical propinquity

Assumed or imposed obligations

Close causal connection

Dissent: P loses, and there is no liability for policy reasons. The primary issue in a case such as this is to determine which party should bear the loss with appeal to the availability of insurance, precautions, etc. Generally recovery for economic loss will be excluded, subject to any policy concerns that militate in favour of recovery.

Dissent says that there are 3 reasons why one should consider which party can best bear the loss:

1 – deterrence not required because liability to property owner will establish deterrence

2 – assessment of loss bearing ability will not change the law because at the moment law denies all recovery if no property interest 

3 – Want to limit liability and therefore higher threshold for recovery is reasonable

From the above 3 reasons, can consider the ability to bear the loss, and unless the ∆ is in a better position than the ∏ to bear the loss, policy can say that should not find liability.

In this case if consider who is better to bear the loss, it is CN because:

Better able to assess (1)risks and (2)consequences beforehand (this will normally be the case i.e. ∏ better able to assess) and (3) ∏ better able to take preemptive steps i.e. in K’s with bridge owner and/or clients, tug owner on the other hand did not know who he would hit….therefore ∏ in this case better able to plan for loss and therefore should be made to bear the loss
Also finding liability just because CN owned land nearby and their name happened to be known to the ∆ is random and unpredicatable i.e. when will the ∏ be in the determinate class and when will ∏ not be….this means that both parties have to take out insurance, only insurance companies benefit from this uncertainty…

Reasons for sticking to exclusionary rule:
Denial of recovery places incentives on all parties

Denial of recovery means that only one party has to have insurance, but this is not true because tug will have to have insurance for 2nd parties, just not 3rd parties
save judicial resources, line is drawn w/o major factual investigation for each case

won’t need to fight over defendants limited resources between relational and direct claims

Certainty of the exclusionary rule was better

Problems: Dobson v. Dobson, supra, noted insurance has nothing to do with tort law (even though insurance was compulsory in that situation); also, insurance depends on both the frequency or probability of accidents and the extent of damage, which usually are best known by different parties (the better insurer is elusive). The only thing that the majority is concerned with is how to limit recovery so it doesn’t lead to indeterminate liability. Note that the majority is talking about duty extending to those that the tortfeasor may reasonably forseeably cause harm; not talking about violation of a right as in Palsgraf, supra.

Note: Under the rights model, the answer would have been quick. What is the right P is complaining has been infringed? Answer: economic loss. Disposition: There is no right to economic loss. P may have a contractual right against the owner of the bridge, but not against D.

D’Amato v. Badger (1996), 137 DLR (4th) 129 (SCC) p429. 

Facts: D negligently injured D’Amato who was a 50% shareholder and principal repair person in P, an auto repair company. P sued for economic loss resulting from having to hire an employee to replace D’Amato.

Held: P loses. 
Applying the dissent’s approach in Norsk: 
policy reasons would not militate in favour of recovery (if an injury to a key shareholder in a small corporation were sufficient to warrant recovery of economic loss, then the indeterminate possibilities with larger corporations are obvious). 
Applying the majority’s approach in Norsk: 
Stage 1 of Kamloops/Anns test: The loss was neither foreseeable nor proximate. Of the factors relevant to proximity (relationship between the parties, physical propinquity, assumed or imposed obligations, and close causal connection), only the last has relevance. The most that can be said is that negligence of D caused P’s loss, but even here the connection is not direct. Stage 2: policy reasons to limit recovery: indeterminacy if recovery is permitted. An injury to one person has a ripple effect, causing economic loss to a large number of people, both individuals and corporations. This would also remove the incentive for contracting parties to negotiate on who will bear risk of loss and for corporations to plan for such events through insurance.

Problem: Shouldn’t this have been decided in favour of P? Wasn’t the integration of the parties here at least as great as was the case in Norsk?

Note 2 – View on insurance taken in Caltex, p430

Summary of the reasons of Stephen J given in Caltex v Dredge (Australian case) relating to insurance, and why he does not refer to insurance and loss spreading in policy discussions, note that in caltex stephen found proximity and awarded PEL.

At page 427 of Canadian railway, La Forest says that you can’t ignore insurance because many of the extension in tort liability which have occurred in the last 50 years could never have occurred if not for insurance, that it has been openly discussed in some cases, and that not mentioning it means that the true reasons get hidden under the banner of proximity.

Stephen says the following re insurance:

If foreseeable and proximate then there should be liability, courts must fix loss, not spread it (La Forest says that insurance is merely one of the considerations in an analysis of where it is appropriate to fix the loss)

Loss spreading is a policy decision which should be left to legislature

Says it should be publicly debated in an open forum, not covertly worked into judgements which assume its desirability as a goal
Acknowledges that one good reason for letting loss lie where it falls is that loss insurance is more efficient than liability insurance, but says that it is not for the courts to make this policy decision.

Note 3 – Stapleton insurance article p431

Summary of the argument page is in the section marked “NB” on page 432
Note that it criticizes Stephen J’s point that loss insurance is more efficient than liability insurance because it says that there are other considerations.

Winnipeg Condominium Corp. No. 36 v. Bird Construction (1995), 121 DLR (4th) 193 (SCC) p432. 

Facts: 
D constructed an apartment building that P became a subsequent owner of; a section of the masonry work done by a subcontractor fell off, necessitating repair.

Rule: When an owner undertakes to repair a structure, he may recover the costs (economic loss) of putting the building into a non-dangerous state (but not the cost of repairs that would merely serve to improve quality); else, there is a disincentive to fix and to instead wait for an accident to occur.
Held: 
In this Canadian case, the two-stage test was applied: (1) there was sufficient proximity and reasonable forseeability giving rise to a prima facie duty. It is reasonably foreseeable to contractors that, if they design or construct a building negligently causing it to have latent defects, subsequent purchasers may suffer personal injury or damage to other property when those defects manifest themselves, and (2) no policy reasons to negative this duty.

Problem: this seems to do away with the difference between contract and tort (P has a right not to have his property damaged but all he had to begin with was damaged property; this holding allows P to improve his situation and there is no basis in law for this).

Note: this court notes that the contractor is often in a far superior position to assess the quality of the building and the risk of defects and that this ruling would not give rise to liability to an indeterminate class (liability is limited to those for whom the building is constructed) in an indeterminate amount (liability is limited to the reasonable cost of repair) for an indeterminate time (liability is limited to the useful life of the building, and the longer the time since construction, the more difficult it will be to prove that it was a latent defect and not just wear and tear).

Rejected argument from Murphy (435) that can “discard dangerous article” because home is a long term investment and the cost of repair is much less than cost of replacement.

Under the policy considerations 2 issues were considered

Overlap with K and tort.  Noted that Rafuse says K and tort can exist together, so long as not relating to same issue.  Said that duty to construct such that not dangerous, is not limited to the contract, therefore builder cannot rely on contract to limit liability.  Discarded argument that liability may be disproportionate to danger by saying that would have to prove real danger existed (437), not sure this makes sense to me.  Also said that “fortuity that property…changed hands” should not limit liability.

Caveat Emptor (buyer beware). Laissez-faire attitude from 18th, 19th centuries to protect industry.  Rejected argument that buyer in better position to inspect for defects, said that in this case even engineers who inspected cracks before masonry panel fell off said it was safe, so how would buyer detect defects. Houses change hands frequently and should be able to rely on skill and knowledge of construction team.  Don’t want to encourage “sham first sales to insulate builders from liability”, rather find liability to provide incentive for good workmanship
Murphy v. Brentwood District Council (1990) 2 All ER 908 (HL) p439. 

Note that this case over-ruled Anns in the UK, but Canada rejected the overruling of Ann’s, and disagreed with this case in Norsk

Facts: P purchased negligently designed buildings, the plans of which had been approved  by D, the district council. Noticing serious defects and unable to afford the costs of fixing, P sold at a loss and  unsuccessfully sought the difference from D.

Rule: If the “quality” of a chattel or building is the issue, one must sue in contract since the promised quality is established by the contract. But, if the thing has such a latent defect rendering it dangerous, one will be liable in tort for injury (per Donoghue v. Stevenson, supra, a manufacturer may be liable to a consumer despite the absence of a contractual relationship, but only w.r.t. defects which cause injury or damage, not defects of purely quality nature ). If the latent defect is discovered before it causes any injury or damage, however, the defect merely goes to the quality and an action in contract exists, but not one in tort. This rule applies equally well to buildings as chattels

One qualification: Where the chattel or building is in danger of harming others, P may recover the costs of removing the danger to avoid injury to a third party, and liability of the building owner to a third party (the lesser of the cost of fixing or demolishing only, not a new chattel or building, since the issue is safety). Rationale: someone else’s negligence (manufacturer or builder) has imposed a duty on P (to some third party) that he otherwise wouldn’t have.

Note: Think of Donahue v. Stevenson: If discovered, the lowest cost way to avoid the danger of the negligently produced product is to throw it out.

Also note: This is an English case, using an argument based on “right,” not social utility (“advantages”), this is the house of lords approach, contrast this with Winnipeg condominium.
Lord bridge considers the idea of damages for preemptive repairs to eliminate danger, but finds these two problems (440)

What if not yet a danger, then no recovery if I repair for 1000, should I wait until it is a real danger and then repair for 5000 and get full recovery, this is economically inefficient and would subject public to risk while it upgrades from slight danger, for which there is no recovery, to major danger, for which there is recovery….therefore best to never allow recovery, put onus on owner to act soon to prevent liability to himself from (slight) danger he knows about.

What if defect appears suddenly and then building falls down immediately (assume no injury to persons)….no longer a danger, therefore no recovery

Lord Aylmerton: Once danger ceases to be “latent”, then no liability to manufacturer / builder….then the cost to the owner is not to prevent injury, but to allow future use w/o personal liability.

Benson article – “basis for excluding liability for economic loss in tort law” p441
Benson equates situation in Barber Lines (See 407) and Norsk, where the ∏ had a contractual connection to the damaged property but could not recover for lack of a proprietary interest, to the Murphy situation where the ∏ has an interest in defective property, but does not have an interest in defect free property (because no such property exists).  In both situations…see quote at bottom of 442.
Benson is saying that to have an action, you must have property which has been harmed, but Murphy did not, he only had property which has always been defective, that is what he purchased, defective property, and if he paid to much for it, that is just a matter of pure economic loss.

Bryan v Maloney (1995) Australia, p442

3rd owner sued builder for negligent foundations.
Court found for ∏

Foreseeable to builder that faulty construction would cause economic loss to subsequent owners. Court said proximity created by house creating a connection between the builder and the owner, and that proximity not extinguished by lapse of time or change of ownership, although intervening negligence or causative events may extinguish proximity.  Also said that policy should support finding of proximity because “builder better qualified and positioned to avoid, evaluate and guard against financial risk posed by latent defect.

Dissent: Interests of users adequately protected under contract. Could argue that maybe original owner only contracted for a short life span house to be built.

Says it would be anomalous to have claims with original owner settled via K, but have future owners settle claims via tort.  Says it is a social question if want to extend  liability by way of “transmissible warranty”, and that will push the price of construction up, and is a question for parliament.

However the dissent does support recovery of costs for the repair of damage which threatens safety…says this is like compensating the rescuer, but that compensation should only be for the “removal of defects which pose the substantial risk of physical damage to person or property” ( Note that this part is, Like Winnipeg, susceptible to the p440 criticisms from Lord Bridge
White v. Jones [1995] 1 All ER 691 (HL) p441. 

Facts: After a family quarrel, the father of P’s executed a will cutting them out of his estate. Subsequently he reconciled and instructed D, his solicitors, to prepare a new will leaving them money. The solicitor negligently failed to act on the instructions for several weeks, during which the father died. P’s sued D, claiming the delay deprived them of the money they would have received under the new will.

Rule/Held: Extending the Hedley Byrne rule, the assumption of responsibility by D towards the father should be held to extend to the intended beneficiary who, as D can reasonably forsee, may, as a result of D’s negligence, be deprived of the father’s legacy in circumstances in which neither the father (dead) nor the estate (old will applies) will have a remedy against D i.e. for this type of negligence there would be no party who is “harmed and has a right of action”, the party with a right of action, the estate, is not harmed, and the harmed party, the beneficiary, would have no K and therefore no right of action ( even if testator wanted to fix the injustice, they would have no legal right to if they were obliged to give the money to other parties, not an injustice to make a negligent solicitor liable when, if you didn’t, he would be absolutely free of liability for this type of negligence
Concurring: There are also policy reasons for imposing liability on D. The proper transmission of property from one generation to the next is dependent on the due discharge by solicitors of their duties. It would be unacceptable if, because of some technical rules of law, the wishes of testators and beneficiaries generally could be defeated by the negligent actions of solicitors without there being any redress. In the majority of cases, the negligence will lie hidden until it takes effect on the death of the testator, i.e. at the very point in time when normally the error will become incapable of remedy.  There is no conflict of interest which would count against finding duty i.e. will not create a conflict of interest between the solicitor, the testator and the beneficiary.
OK to extend the Hedley Byrne principle, incrementally (CAPARO INDUSTRIES is the case which established principle of incremental increase in nature of rights), and here there are some of the elements of the close relationship required in Hedley Byrne i.e. solicitor takes on responsibility knowing beneficiaries are dependent on him doing his job.

Problem: Hedley Byrne deals with an assumption of responsibility and detrimental reliance, and it is questionable if there was detrimental reliance (did the daughters rely on the solicitors?). The assumption of responsibility by D here was to the father, not to P’s…this lack of detrimental reliance is acknowledged by the majority, they admit that the beneficiary may not even know that the change has been requested. 

Note: The concurring judgment’s problem is with the law of wills; what it wants is some mechanism for passing property on death by formal instructions, which we don’t have.

Dissent 1: P’s should lose. Admits it to be an unfortunate situation, and that it is a gap in the law, but that does not want to open up floodgates.  Also says the rule of law requires that “a disposition of property designed to take effect after death is ineffectual unless embodied in a valid will”

Furthermore, “Legal fault cannot exist in a vacuum; the person who complains of it must do so by virtue of a legal right”. If A promises B to perform a service for B that B intends, and A knows, will confer a benefit on C if it is performed, does A owe to C in tort a duty to perform that service? No, when stated in this way it is clear that this would go far beyond the law of negligence. 
Dissent claims that the only feature of existing law relied on is Hedley Byrne, but that the facts are entirely different, in Hedley Byrne “P asked D to do something, which the D did negligently”. Here, the complaint is that “D did not do something that P’s never asked him to do”.

Says can’t have “special relationship” because beneficiary may not even know of the task given to the solicitor, and the beneficiary may not even know the testator.
Says that ruling in favour of ∏ cannot be supported by existing cases, therefore would have to make new rule which can be done in 2 ways: 

Use caparo industries method of extending, incrementally, existing established principle.  Could use Hedley Byrne and Henderson together
Proceed directly to recognition without using any of the existing.  Says that this would be a big category which is created because there is not much difference between the nature of work of a solicitor and the nature of work of many others.  Therefore will be many cases “deserving of remuneration” where A promises B to perform a service for B that B intends, and A knows, will confer a benefit on C if it is performed, does A owe to C in tort a duty to perform that service, and this would open the floodgates.
Dissent 2: P’s should lose. They had a hope only (spes successionis). NO damage was done by D to any financial or other interest of P’s.

Note: The dissents are on the rights model. P’s have no right to the money – that is precisely why they are suing. What they have is an expectation.

Hill v Van Erp (1997) Australia p452

Solicitor negligently had the plaintiff’s husband sign as an attesting witness ( will null and void
5-1 majority found for the ∏

Brennan CJ ( liability could be based on the ∏’s loss even w/o infringement of “rights” of ∏

Testators intention is frustrated( injustice.  Loss follows from breach of a duty by the solicitor. Uses “but for” test to establish causation.  Would not use Hedley Byrne because it requires a relationship, but here there was no relationship at all, also this was not a MR.
Dawson J ( General reliance and assumption of responsibility created tort duty
Solicitor is a professional, skilled person and is aware of beneficiary, accepts responsibility for the interests of the beneficiary when accepts K with testator.  Because of skill of solicitor, people place a general reliance on them, even though there may be no specific reliance by the individual beneficiary on the solicitor.  Mistake is not discoverable by anyone by the solicitor, client does not have knowledge, too late once the mistake is discovered.  

It is the characteristics of the particular relationship in the particular circumstances which is NB and creates a proximity type relationship which creates a duty of care, which in combination of forseeability, creates a action in tort.  This does not mean that similar relationships can be inferred in general economic situations or that the solicitor owes a duty to people other than his client in situations other than a negligently prepared will.

Gaudron J ( ∆ infringed a right of the ∏

Uses “but for” test and says that in effect the solicitor has denied the beneficiary of the right to have the testators estate properly managed, therefore not PEL, but loss of a right, which led to EL.  Solicitor was in a position of power and control and this created proximity.  No policy concerns regarding indeterminate amount, time or class.  Is forseeability and therefore finds duty
Gummow J ( Where the relationship is equivalent to K, tort law can complete the contractual obligations

Law of tort can fill in gaps.  Equivalent to K developed in Hedley Byrne, “assumption of responsibility” in circumstances in which, but for the absence of consideration, there would be a contract.  Can have equivalent K where (a) transmission of property to the ∏ was the intention of the testators K with the solicitor and (b) the objective sought by the ∏ is not adverse to the testator.
McHugh J (dissenting) ( ∏ has no right, would be against ROL to interfere with tort.
Anglo-Australian law never recognized such duty. No damage to person or property and no right harmed.  Benson( “must only not injure what already belongs to others”.  No precedent in tort law, ROL requires more basis than a judge’s sense of justice.  Idea that person owes duty to 3rd party (not privy to K) for PEL will have unpredictable ramifications and result in an expansion of the law of EL.  Change should be made by legis to the law of wills, better than extending the law of negligence in a way that departs from its basic doctrines.
GIVES A GOOD SUMMARY OF ALL THE JUSTIFCATIONS THE OTHER JUDGES USED ON P458-9, but says that none of these differentiate the present case from other areas of social and business activity. Points out (459) other cases of no liability.  

Says that only “not-indeterminate” argument may be persuasive, but given that assets like shares or rezoned land can majorly change in value, could have some indeterminate problems, and don’t want to increase the fee for wills

Reason why no claim in unjust enrichment (490) Next of kin bore no responsibility for the negligence of the lawyer. Enrichment was not at the expense of the ∏. Also, on the facts of this particular case, not certain that the ∏ would have received the wealth.  However, generally restitutionary theory is concerned with the restoration of benefits subtracted from wealth of the ∏ rather than with provision of a means of fulfilling expectations.
C.
Psychiatric harm
Alcock v. Chief Constable of the South Yorkshire Police (1991) 4 All ER 907 (HL) p. 460
Facts: D, security, allowed too many people into the stands of a soccer game and several people were killed and injured; P sued for nervous shock resulting in psychiatric illness caused by his brother’s death.

Rule: Nervous shock is a special type of damage recoverable apart from physical injury. Because “shock” in its nature is capable of affecting a wide range of persons, there needs to be a limit on simple “reasonable foreseeability” relating to proximity: (1) classes of persons to be recognized, (2) proximity in terms of time and space, (3) means of shock. (conditions of dearness, nearness and hereness)

(1) recognizes inherent classes such as spouses and children but for others there must be a special bond/relationship of love – consider on case by case basis. (Note that atkin in hambrook (464) said that even if stranger, is subjected to major shock and a reasonably strong nerved person would be shocked, then maybe should also be action)
(2) requires a sudden appreciation by sight and sound of a horrifying event that violently alters the mind causing an identifiable psychiatric injury (not grief per se) (a gradual assault on the nervous system does not satisfy; simply hearing of the event is not sufficient and neither is, e.g., identification of a body in the morgue)

Note: direct and immediate sight or hearing is not required, but appreciation of the “immediate aftermath” is, typically up to 1 hour could be considered the immediate aftermath.

(3) requires an immediate sensory perception of the event or its immediate aftermath (may include simultaneous broadcast, but not in this case because there were, according to television code of ethics, no pictures of suffering by recognizable individuals).

Held: P loses. P failed on either (2) (did not come across the accident in the immediate aftermath) nor did they particularly experience a sensory perception of the event. Identifying a body in a mortuary 8 hours later does not qualify as proximate to the event or its aftermath.
Problems: Requires P’s to bring forward evidence concerning dearness of the relationship, which is an odd way to limit recovery. 

Note: there is no natural answer to the question “what makes this act negligent?” that seems to encompass nervous shock; perhaps this is a reason not to recognize it at all rather than through these artificial means and limits. 

Note: There are three alternatives for disposing of nervous shock cases: 
(1) No liability at all for nervous shock. 
(2) Liability under the conditions set out here in Alcock, which are just arbitrary mechanisms to control liability without any reason in them,
(3) Allow recovery where the psychiatric injury is foreseeable and other elements of negligence have been met; the Alcock requirements are simply indications of this, but liability could be granted even if the requirements aren’t met.

Note: There are currently no SCC cases on this problem. However, the SCC approved of the decision in a recent case that did not deal with nervous shock.
Case talks of proximity between deceased and the shocked family member, and proximity, in time and space, between shocked family member and the scene of the accident.

White v chief constable of south Yorkshire police p467

Police officers in Hillsborough soccer disaster tried to found an action of psychiatric shock
Dismissed by majority

Explains history of shock compensation – says that some judges more sympathetic than others…leads to inconsistency.  So in Alcock they came up with guidelines, but these are arbitrary....how close was relationship, how long was baby dead for !  Have been suggestions from literature i.e. abolish it completely, equate it to physical injury.  Says that if look at Aristotelian system of justice, then should have compensation in a similar manner as do for physical injury, but if look at reality of unfairness of system (some ∏ don’t have resources to sue, some ∆ have no money, sometimes not enough evidence for ∏ to prove negligent etc), then maybe an easy admin, easy to understand rule of no compensation at all is best.

Ruling:  Now being asked to define a new group i.e. rescuers, but then will be incentive to become and impromptu rescuer.  Does not want to create and define this special class.  Not fair for police to get it, while some bereaved family members don’t ( offends notions of distributive justice.  Could say that not concerned with distributive justice and should make decision based on principle, but Hoffman says that given the decision in Alcock, principle is not the criteria, and can’t now use “principle” to justify an incremental step that was not taken in Alcock.

House of lords do not support the “firemans rule” used in some of the states i.e. that occupation has risk and therefore you have no claim in negligence, but that rule says you are disqualified when would normally have a claim, here are considering a claim by virtue of your being in the class of rescuers.

Dissent:  Uses “principles” argument and says that incremental step is reasonable. Note that majority did not use principles argument because they said Alcock did not, and distributive justice prevents from them applying it now to this new specified group.

Tame v New South Wales p469

Parents of 16 year old successfully recovered when he was, contrary to assurances, sent out to work in the bush alone.  Suffered psychiatric harm during the months before he was confirmed dead.

Judge criticizes proximity as being too rigid a principle for a concept as general as reasonableness.  No one would be there to witness death in desert.  

Says death was foreseeable and was relationship between employer and parents because employer had assured them he would not work alone.  Although no sudden sensory perception, still foreseeable that would be mental anguish leading to psychiatric harm.
“a fundamental objective of the law of negligence is the promotion of reasonable conduct that averts foreseeable harm”

“assessment of reasonableness….is inherently adapted to the vindication of meritorious claims”

  Says sudden shock, direct perception and immediate aftermath are arbitrary qualifications which create categories detached from the original rationale.
Outlines 4 common reasons to distinguish between physical and psychiatric harm p471

Says should distinguish between “emotional distress” and “psychiatric harm”…says should treat in same way as physical harm.  Liability should depend on nature of harm, not on cause of harm, therefore not relevant that caused by sudden event or slow process, but must be caused by negligent action. 
Admits that may be remoteness and causation issues with protracted causation, but that should be dealt with using remoteness and causation, not outright denial of liability just because not sudden.

Says that arbitrary rules of geographic or temporal distance will result in arbitrary outcomes and exclude meritorious claims.

Greatorex v Greatorex p473

Fireman father tried to sue Son after he negligently caused an accident which caused rescuing father post traumatic stress disorder. – Action dismissed.

Policy reasons for not imposing duty not to cause harm to yourself which causes loved ones to incur psychiatric harm: 
restricts individuals freedom of choice and self determination

since Alcock says only applies to family matter, will have only family members suing each other, issues of cont neg. , strange situation of ∏ being CN, also will cause strife in families, not what you need when someone is suffering from mental illness.

Is however an unfair situation which results if don’t have liability ( say A contributed, negligently to sons accident, then, according to Alcock, father can recover fully from A, but then A would like to recover from son under CN, but son does not owe father a duty of care, therefore not CN, therefore A pays full damages even though maybe only 1% responsible.  This policy concern is outweighed by 1 and 2 above.

An idea is to reduce the damages to father by the CN of son, but not found favour b/c father “deserves” full damages.

To get around 1 - Could say that owe a duty but not if self inflicted, but then ∏ will argue accidental, and ∆ will argue intentional ( paradoxical.

Page v. Smith (1995) 2 All ER 736 (HL) p476. 

Facts: P’s long-suffering chronic fatigue syndrome was aggravated in an accident caused by D’s negligent driving.

Rule: If one is under a duty of care to P in the case of physical injury, he is also under such a duty with respect to psychological injury.

Rule: If the risk of physical injury to P was reasonably foreseeable by D, D can be held liable for psychiatric injury to P. The test is whether D can reasonably foresee that his conduct will expose P to a risk of personal injury; physical and psychiatric injury are the same “kind” of injury.

Held: P wins. The risk of personal injury was reasonably foreseeable, and applying the “thin skull” doctrine (see Smith v. Leech Brain & Co., Ltd., supra), it does not matter that P had a particular susceptibility that one would not reasonably foresee an ordinary person to have (D takes his victim as he finds him).
Note that nervous shock is a psychiatric illness, normal anxiety, fear, grief or transient shock are not actionable.

Majority explains that for secondary victim having nervous shock, foreseeability must be had of that secondary victim having nervous shock, also need proximity in time and space at time of accident AND proximity in relationship between injured victim and shocked victim. Also, shock must have been foreseeable in the secondary victim, assuming the second victim was of “ordinary fortitude”. 

Majority says liability limited by number of physical claimants.  Don’t need to limit liability by not using thin skull rule for psychological injury.  (Although thin skull is NOT applied to the secondary victim suffering from shock, i.e. must be foreseeable to ∆ that a secondary person of ordinary character will experience shock.)

Need “recognizable psychiatric illness” for there to be liability.

Majority quotes limitation act which includes harm to mental condition within “personal injury”

Majority says no difference between physical and psychological injury, because who knows, on molecular level maybe psychological injury is from physical injury caused by stress at instant of impact.

Jauncey dissent seems to say that was a very major accident, therefore although physical injury was foreseeable, psychological injury was not, and he says that psychological harm must be foreseen, not enough to foresee physical harm.

Kinkel dissent not convinced that psychological harm caused by accident, but he ignores thin skull rule.

Problem: 
1) Here court is proceeding with such a wide type of injury incurred that we have lost the connection between P’s action and D’s injury (contra Wagon Mound #1). 
2) The “thin skull” doctrine is concerned with the foreseeability of the extent of the injury, not the type of injury (it is no per se basis for finding liability) and here there was no reasonable foreseeability of the type of injury suffered by P (as noted in the dissent) 
3) also note Rogers v. Elliot,(noisy church bells) where pre-existing susceptibility was no basis for liability (this may mean the thin skull doctrine is wrong).

This case is distinguished from Alcock v. Chief Constable of the South Yorkshire Police, supra, insofar as P is a primary victim and the restrictions in that case stem from the existence of secondary victims.

Note: traditionally, this sort of psychological harm would not be recoverable (lack of foreseeability, lack of proximate cause, incorrect “type” of injury).

White v Chief constable of south Yorkshire police p481

In WM1 said damage by fire not foreseeable, damage from oil slick was foreseeable i.e. type of damage must be foreseen to be liable, but Page said that don’t need to foresee type of damage (well I think it is that page does not think physical and psychological injury are any different).  
Goff says WM1 was practical justice and should draw a similar distinction here as a matter of “practical justice”

Goff says that thin skull rule is a principle of compensation not liability, says that wrong must be established before you can apply the thin skull rule.

Says that in Page Lord Lloyd took a compensation rule and used it to increase scope of liability.

MacKay v. Essex Area Health Authority (1982) 2 WLR 890 (Eng. CA) p. 482
Facts: P sued D for misdiagnosing her mother’s measles after being born impaired. Evidence given that her mother would have aborted had she known of the measles; P claimed that D (doctor and lab) was responsible for her injury, which was to be born

Held: Court disagrees with P; the negligence meant that the child was born; the fact that it had defects came from the measles, not from the negligence about failing to inform the mother of the diagnosis; “the injuries or deformities were not the result of any act or omission of the defendants, the only result for which they were responsible was her being born”

1. “The only duty of care which courts of law can recognize and enforce are duties owed to those who can be compensated for loss by those who owe them the duty which has been breached. In most cases, including cases of personal injury, compensation is done by money damages, which will as far as possible put the injured party in the condition in which he or she was before being injured”; but how can that be done in this case?  Had the tort not occurred, the P would not have existed; there is no way of measuring, and thus no acceptability in complaining about, the difference between existence and non-existence.

2. P was saying was that the P had a right not to be born. The duty violated by the doctor has to be a duty corresponding to the right. Therefore the duty on the doctor would have to be a duty to prevent a child being born, and this could not plausibly be a duty. 

3. It would be against public policy to hold that children have a right to be born “perfect” or “normal”; this would mean valuing the life of a handicapped child as less valuable than others and would open the courts to claims by kids that they should have been aborted.

Damages can be assessed.  If position she would have been in is dead, and position is in is alive and suffering, we need to assess the money difference between these two states…impossible, can’t value how much it is worth to be dead.

So although the doctor was negligent, and now the child suffers, and it would not be alive and suffering if the doctor had not been negligent i.e. it would have been dead, we cannot find the doctor liable because of policy.

Zaitsov v. Katz (1986) (S.C. Israel) p.487

Facts: same problem as MacKay v. Essex above

Barak J argues that there is no right to non-life. The damage that the physician caused was “life with a defect”, not the causing of life itself or the prevention of non-life. The right of the infant was that, if he was born alive, his life should be without the defect imposed on him by medical negligence. The essence of the harm is to be conceived not through a comparison of life with a defect and non-life, but through a comparison of life with a defect and life without a defect. Accordingly compensate for the difference between life with defect and life w/o defect.
I agree with Barak not Stephenson because I believe that if there is a wrong and it is clear that negligence caused that wrong, and there is sufficient causation, forseeability and proximity, which there clearly is here, then there should be compensation.  But for the doctors negligence the suffering would not exist, therefore the suffering should be compensated.  The magnitude of the suffering is clearly the difference between a healthy baby and a unhealthy baby, so compensate for that suffering.
Mixed treatment of McKay judgment in Canada, see p487.
Feinberg article p487

Williams v State case in the US, mother raped in mental home and resulting child had a mother who could not provide. Sued saying that state breached its duty by not protecting the mother from the nurse who raped her. Court of appeal said that no duty to unborn children, but Feinberg says the duty was to the mother ? not sure how this works ???. CA concerned over floodgates of babies not happy with their parents. But “lottery of life” argument cannot be applied to those who are born with such severe handicaps such as mental retardation and advanced heroin addiction.
Interesting of duty of baby food manufacturers to babies not yet conceived, say it sits of shelf for a few years.

A CA judge (p488) used same argument as in McKay i.e. can’t compare “ alive with hardships of being an illegitimate child” , with being not being alive which would have been the result if there was no breach of duty.

Feinberg says that damages awarded on “admittedly arbitrary grounds” may serve justice better than no damages at all. Says that there is a right, or at least a plausible moral requirement, that no child be bought into the world unless certain minimal conditions of well being are assured, if he is, then he has been wronged.
Feinberg creates example of “totally afflicted child” (p487) and says that in this case you would be able to say that this is not the “lottery of life” but is deserving of compensation, but I think Stephenson would say that you would be insulting individual kids with those individual afflictions if you gave compensation – see mid p484, and then in cases of those individual harms doctors would be liable. Also Stephenson would point to the impossibility of damage assessment argument.  All feinberg’s hypothetical case does is make it seem more unfair because the severity of the affliction has increased, but the nature has not, therefore should be no difference in argument.
Kealey v. Berezowski (1996), 136 DLR (4th) 708 (Ont. Gen. Div.) p. 489
Facts: P sued D after becoming pregnant following a negligently performed tubal ligation.

Held: Damages awarded for, pregnancy costs, lost income, labour, delivery and re-sterilization

Issue: can P recover also for the costs of raising this child whose birth was supposed to be prevented by tubal ligation?

Reasoning: The reason that the P did not want any more children was because “this body wasn’t having any more children”.  The point of the tubal ligation was not to spare her the expense of raising another child, but to spare her the trouble of another pregnancy, couple was excited about new child and they CHOSE to not have an abortion or not give it up for adoption.  I think thin skull, take as you find them means that cannot point to religious/moral beliefs and say CHOSE not to have an abortion.
1. so damages were awarded for the physical and economic effects of the pregnancy, but not give damages for the raising of the child

2. along with this, there was no mitigation; upon learning of her pregnancy, P made an immediate decision to continue it

3. The responsibilities of rearing a child entail burdens, financial and otherwise, can be liable under criminal code for not providing the necessities of life.  But, successfully meeting those responsibilities also brings innumerable benefits in the form of personal satisfaction and happiness.  The responsibilities and the rewards cancel each other out.  So, the existence of the child is not an injury to the mother; this issue is outside the realm of tort law

Awarded 30 000 + lost income.

Judge said that in the reasons for sterilization are NB, and that this case “does not finally determine whether, in all cases, damages for child-rearing costs are or are not recoverable”.  But said in this case they had sufficient financial resources (family income = 100K p/a) and chose to keep the child, therefore no child-rearing damages.

If reason for sterilization was because were poor etc, then may award child-rearing damages.

Problem: In such a case as this, the damages sought should be evaluated with respect to unplanned pregnancy or invasion of autonomy, not for the unplanned child per se.  In this case, it would be the decision not to have another child that was interfered with 

Problem 2: Tort law is not concerned with advantages; it is concerned with rights. Hypothetical: D drives P in a taxi toward airport, taxi crashes; airplane P would have gone on crashes, so if P had of made it he would be dead; can P still sue taxi driver for negligence?  Yes.  There shouldn’t be an offset to benefits; there should be only costs for liability.
McFarlane v Tayside Health Board p492

Facts: Failed vasectomy, but husband assured OK, wife pregnant with 5th child.  Economic hardship and inconvenience
Held: Full compensation for economic and inconvenience costs of pregnancy and birth, but do not give damages for child-rearing
Reasoning:

Slynn:

No problem for compensating for economic and inconvenience costs of pregnancy and birth. Does not consider the wife’s decision to not have an abortion to break the chain of causation i.e. is NOT a novus actus interveniens. Also said that failure to put child up for adoption does NOT break the chain of causation.  No legal or moral duty to abort or put up for adoption.  But says that economic consequences of child-rearing not covered.  Although is foreseeable, something more than foreseeability is required for economic loss.  Says doctor is not responsible for such costs, and client should secure against those by K if they want to.  My opinion ( Seems that this judge says that not giving up for adoption and abortion does break chain of causation for child rearing costs.
Steyn:

Corrective justice i.e. correct wrong which is done ( would result in full compensation for child-rearing

Distributive justice ( seems to say that distributive justice would say put burden on parents such that losses are spread, but I think that doctors insurance would be a better way to spread the losses.

Says people on underground would say no child-rearing compensation because many couples can’t have children and some have unhealthy ones, a healthy child is a gift, not a burden.
Says don’t look to causation, forseeability and proximity…give the real reasons, and can look at what the man in the street would say, a healthy child is a gift.  But claims that this is NOT a policy decision.

Says is applying distributive justice.  In England, Scotland and Australia, a disabled child has no claim for damage arising from birth, so why should the parents.  Just like the policemen in White v Chief Constable ( the claims of the parents are “not as great as that of others to whom the law denies redress.” If unhealthy child can’t make claim, why should parents be able to.  But does pay for pregnancy and missed work damages etc.

Hope:
Points to example that private schooling could be “recoverable”
Says it is a voluntary and minor operation and that the extent of the liability would be out of proportion with the duties and therefore the negligence.  

Says legislature should change the law if they do not like what the courts are doing. (This is an interesting variation on the idea that social policy is not in the hands of the courts, therefore just apply legal rules)

Says that unlike the birth costs, the rearing costs are PEL, so need much more then foreseeability, need lots of proximity AND the liability must be “just, fair and reasonable”

Said can’t calculate the benefits of brining up the child, therefore most logical to not try and calculate “costs – benefits”

Finally says EL is outside the ambit of the duty of care of the doctors.

Clyde:
Is sufficient proximity for there to be a duty
Distinction between remoteness wrt injury and remoteness wrt damages.

This case about extent of losses, not existence of liability, says that they are liable for the costs incurred in child-rearing, but is that too remote to be compensated in damages.

As with all lords above, says all pregnancy costs should be compensated for, seems to be because the pain and suffering and the economic loss at this time are closely related.

Says problem with using the “benefit of the child” argument is that are not comparing like with like because difficult to put a value on the benefit and also children very variable.

Does not like offset argument because, miners compensation for injury not offset by time in sunny park, death of child compensation not offset by savings in child-rearing.  

Is an argument that unless parents are charged for not meeting child support obligations, then have not suffered from breach of duty by doctors……but judge does not buy this argument.
Says there is no clear public policy to define what decision should be

Says does not accord with justice to give full payment, need proportionality between wrong and loss and damages.
The expense of child rearing would be wholly disproportionate to the doctor’s culpability ( no compensation for child rearing.

Millet:
Says PEL, consequential EL distinction is technical and irrelevant.
Does not accept argument that so long as parents have still have ability to provide for existing children, then there is no loss…says parents are suing for increased liability, not because of an impairment in the ability to provide for their existing liability

Does not accept that liability out of proportion with the wrong committed, says this could be the case in many simple operations.
Says if motive for vasectomy is a consideration it must be decisive.  But that there are evidential and conceptual problems with this approach ( hard to determine motive and each of 2 parents may have had different motives

Thin skull thinking…take them as you find them…if anti abortion / adoption
Says that compensation when have a healthy child is “morally distasteful”, but can’t accept offset argument partly because of the repulsive conclusion that a child may not be worth the cost of looking after him.

“choice between allowing no recovery on the basis that the benefits must be regarded as outweighing any loss, and allowing full recovery on the basis that the benefits, being incalculable in incommensurable, must be left out of account”.

Lists the three arguments used to counter the claim that a healthy baby is a blessing p500-501, but says it is a “blessing not a detriment” , morally offensive to say it is more trouble than it is worth.
“CL does not allow you to keep goods for free just because you did not order them.” P501

Does give an argument against pregnancy costs p501, and then says should award general damages for overall wrong i.e. does not want to give damages for pregnancy “costs” specifically.

Concludes that child rearing not recoverable, but said if disposed of “pram” because expected no more children, then that would be recoverable.

Parkinson v St James and Seacroft University Hospital NHS trust, p502
Facts: Wife’s sterilization failed, pregnant with 5th child, catastrophic economic consequences, can’t work or afford to move to bigger home as planned. Husband leaves home because of stress. Warned that child may be disabled, but did not want abortion. Child born with autism.
Held:

At trial it was held that the basic child rearing costs would not be covered, but that the extra child bearing costs because the child is disabled should be covered.
Reasoning:

Body is sacred, negligence caused physical as well as financial damage.  Increase risk to mother and physical and psychological changes, liability to child, can’t smoke or drink, can’t wear nice clothes, intrusive medical exams, post natal depression, parental responsibility.

Cant be expected to abort or adopt, does not break chain of causation.

Child rearing are direct and foreseeable consequences, can’t draw a clean line at birth, normal principles of tort would allow recovery for child rearing.

Saying that child brings benefits implies a commodification of the child, saying it is an asset to the partents.

Uses children’s act definition of disabled to answer the question “when are you disabled”

Says that all harm to child resulting in disability is compensable so long as it occurs before birth i.e. don’t only compensate pre-conception harm.  Doctor had duty to prevent birth, so should be responsible for harm up to that point.
Saying that disabled children are as valuable as healthy children, but they cost more, therefore give damages for disability, but not for basic child rearing costs.

Legal and factual responsibility to bring up child is the principle detriment caused by the negligence of the doctor.
Says that since cannot compare the benefits to the costs of having a child, ignore the costs altogether and don’t give child rearing damages.
Rees v Darlington Memorial Hospital p508

Facts: Genetic sight defect, hard to bring up kids, so she got sterilized, then got pregnant.
Held: Mother can claim extra costs of bringing up the child, but not regular child rearing costs, only those attributable to her disability.
Reasoning:

Hale J referred to Parkinson case ( Legal and factual responsibility to bring up child is the principle detriment caused by the negligence of the doctor.

Says that since cannot compare the benefits to the costs of having a child, ignore the costs altogether and don’t give child rearing damages.

Financial status of parents irrelevant, but situation changes when mother or child has disability which manifests before birth of child, and in these cases compensation should be provided.
Says that law should put the disabled mother in the same position as her able-bodied fellows.

Says surgeon takes on more responsibility if he knows that the reason for the sterilization is disability.
Says that if you don’t give damages, may not be able to afford help with care, and then child may be taken away, but the original justification for not giving damages is that parents get lots of benefit, but if child put in foster home mother will not be getting that benefit, so should give damages to ensure this does not happen

Dissent – HL, on appeal, agreed with the dissent:

Concerned with distributive justice.  Mother with slight disability and big support network may get payment, while able mother and child with no support, 10 kids already, and about to be pushed over the edge by mental exhaustion gets no compensation….this does not accord with distributive justice, so must deny damages for child-rearing here so are consistent.
INTENTIONAL TORTS

Intentional Torts and Informed Consent, P513
Unlike negligence, which is a single tort applied in many different ways, there is a list of intentional torts specifying a wrongful consequence that D has intended to bring about, each with their own technical requirements. Battery is one such tort.

Intention, for the purposes of tort law, means desiring a wrongful consequence or being morally certain of a wrongful consequence….hmmm I am not sure about this !
Battery: unconsented-to, intentional touching.

Note: Assault: apprehension of battery.

Note: For battery, P need only prove the intentional touching. Burden is on D to show there was consent.

Malette v. Shulman (1990), 67 DLR (4th) 321 (Ont. CA) p514
Facts: D performed a blood transfusion on P despite having read a note on P’s person that mentioned due to religious reasons she refused consent to blood transfusions in any and all cases.

Rule: The touching of persons done without consent even if in good faith amounts to battery (everyone has the right to determine what to do with their own body and to not acknowledge this would be a derogation of human dignity). 

Held: P wins (even though the blood transfusion may have saved P’s life and was not negligently performed). 

Note: Emergencies are different since consent can be implied by the doctrine of necessity. The presumption in these cases is either a) there is an implied consent (people want their lives to be saved) or b) the touching is justified by the necessity of the occasion. But in this case the card was held to validly inform the doctor of the patients wishes.  Doctors don’t need to worry about negligence suits if obey cards, because people who carry such cards must bear the consequences. CA said that 20 000 damages was reasonable.
Strict requirements for when do not need consent in emergency situations is given at bottom of page 517.

Note: This case illustrates close connection between ideas of battery and other intentional torts, consent, and the underlying notion of human dignity that these intentional torts protect.

Issue of “informed consent” can now dealt with under battery or negligence

Examples of informed consent under battery:

· No consent to treatment

· Treatment goes beyond consent given

· Consent obtained through fraud or misrepresentation

· Different procedure carried out than agreed to

Example of informed consent under negligence:

· Patient consents to operation but complains later about inadequate info given to them about risks

Nancy B v. Hotel-Dieu de Quebec p521

Applicant given injunction to turn off respirator, allow nature to take it’s course, not in violation with criminal code, merely a patient choosing not to have treatment.
Non-underwriters, Lloyd’s of London v Scalera p521

Facts: Bus driver had sex with passenger, she claimed it was battery.  Bus driver had insurance which covered is “personal actions” but excluded “damage caused by any intentional or criminal act”.  Insurance company also obliged to provide legal defence.

Insurer said exclusion applied.

Scalera said that could commit battery w/o it being intentional i.e. if you thought it was consensual, said battery requires only intentional contact, not intention to harm. 
Held: All agreed in result, but different account of the elements of battery and the BOP

Reasoning:

McLachlin.

Said ∏ only required to show intentional contact, ∆ to show that plaintiff consented, or that a RP would have thought she consented.
Direct interference = if the interference is the immediate consequence of a force set in motion by an act of the defendant.
Traditional approach to trespass is justified as a rights based tort

Mac rejects suggestions that should only be liable in tort if there is fault, p522, and rejects the idea that the BOP should be on the plaintiff.  Says that fault is not the basis of battery, the basis is the right to exclusive control of your own person.

Unlike in negligence, where can have a long chain so long as not broken, in battery need direct interference and is therefore “no competing causal factors to obscure the defendant’s role or dilute his factual responsibility”.
Once direct interference has been established by plaintiff, is prima facie battery, can be rebutted by defendant, puts incentive on D to know what happened.
Should not lightly set aside the existing rule, battery is based on personal autonomy, not fault.

Requirement  for “harmful or offensive” does not support argument for placing BOP of P

Element of battery is that it must be “harmful or offensive”. Also, ∏ is required to prove all elements.  Does this mean that ∏ must prove that was “non-consensual” ( Mac says NO, says that all contact outside exceptional category of consented interference is prima facie battery, sexual activity is not one in which consent can be implied, it does not form part of routine touching in society (handshake, jostling) therefore plaintiff does not have to negative consent.
Says that will not have malicious litigation, and that don’t need to change the law of battery to combat vexatious litigants, the “rules of court provide sanctions for vexatious litigants”

The fact that battery does not include trivial contact, does not lead to the conclusion that the BOP should be on the P.
Says that nothing special about sexual battery which results in the need for a tort separate from regular battery.  
Requiring the P to prove, would require her to “justify her actions”, move’s focus from acts of D to moral character of P.  What if P can’t remember, was drunk, or went into shock, then not fair to ask her to prove.  Why should it be different just because battery is sexual - But what if they were both drunk?
In criminal law, mistaken but honest belief defence requires D to have made reasonable enquiry, even though crim and tort do not have identical mechanics and goals, still and indication of what policy should be – also good to give D incentive not to make mistakes of fact, let him say what factors led him to believe in consent, how does P know what led him to believe in consent if she claims there was no consent, therefore put BOP on D.
Says nothing about sexual assault which indicates the normal rules of battery should not apply.
McLachlin noted the following on the insurance issue:
Agreed with Iocabucci that the law must infer intent to harm on the part of the D i.e. if RP would have known of non-consent, we do not accept as an excuse that did not intend to harm, therefore the intent to harm is inferred if a RP would have been aware of non-consent. Therefore are 2 options.  Was consent, in which claim no battery and therefore no need for insurance lawyers, or there was no consent, in which case intent is inferred and the policy exclusion applies and there is no insurance lawyer provided. 
Iacobucci J.

Says that the P will have to objectively show that the D intended to inflict harmful touching, use RP test i.e. would RP have been aware of non-consent ?
If consent is merely a defence to a charge of battery, then it should follow that the P can prove the offence w/o reference to consent, and would only have to show touching, but then would not have proved the “harmful or offensive” component required for tort law.
In all battery cases the BOP is on the P to prove elements of the offence i.e. that was harmful, and in the case of sexual battery, harmful involves it being non-consensual, therefore the P must prove non-consensual.

Says who has the burden is not relevant i.e. both sides will be giving evidence and it is a 50/50 test and whoever the jury believes will win…only if D chooses to lead no evidence does it matter who the burden is on, if it is on D but he leads no evidence then he will definitely loose, but when they both lead evidence then it is just a question of who does the jury believe and where the burden is becomes irrelevant - bottom p529
Burden on P better reflects our traditional notions of tort law.

Explains on p530 that facts which show lack of consent will imply an intent to harm, because we are not accepting the excuse “I did not mean to harm”, in effect we are saying can’t touch w/o intending to harm if you do in fact harm i.e. make a legal inference that intended to harm because a RP would have known that there was no consent.
Norberg v. Wynrib (1992), 92 DLR (4th) 449 (SCC) p.530
Facts: D prescribed a drug to P, an addict, in exchange for sexual favours.
Rule: Unequal power between the parties and an exploitative nature of the relationship vitiates consent to sexual contact.

Majority: P wins. 
La Forest

Courts below said that only the following will negate consent p532

· Force

· Threat of force

· Under the influence of drugs (incapacity)

· Fraud 

· Deciept

SCC said that this is too limited, consent is lacking when there is no freedom to choose, and that this lack of freedom may exist in cases apart from ones in the above list. Said that notion of consent must take into account the nature of the relationship of the parties, position of weakness can influence free will.  In K have duress, undue influence and unconscionability to protect weaker parties against “coercion”.

In K have 2 step process, 1 = proof of power imbalance, 2 = proof of improvident bargain, in torts need 1 = power dependency relationship, 2 = exploitation, both present in this case.
Damages and motivation for the different types is given on p534-5

This is a battery since any consent to the touching is vitiated in the light of the unequal power balance and D’s exploitive behaviour (like unconscionability in contracts, P did not exercise a real choice given her vulnerability and addiction). D had knowledge of the proper medical treatment and knew that P was motivated by her craving for drugs. D used his power and expertise to his own advantage and to P’s detriment. Note: Punitive damages also awarded.

Sopinka

Disagrees with La Forest wrt consent. Says he gives a very extensive meaning of what consent, and thus battery, are. Also, unconscionability is about agreements with consent (consent is not vitiated in such situations, only the transaction is set aside notwithstanding consent).

P wins. No battery, but P’s action may succeed in breach of contract in the light of D’s duties as a doctor; D had a contract to treat P, which D breached. The touching was contrary to P’s wishes though it was consented to and therefore there is no battery, but there is breach of medical duty which arises out of the doctor patient relationship.

McLachlin
P wins. No battery or breach of contract (the breach is only for not treating her properly and has nothing to do with the sexual misconduct) but P’s action is a breach of fiduciary duty. 
Not equal actors like in K or T, but desperate patient and doctor pledging to put his own interests aside and look after hers, he breached this relationship.

Says that K or T cannot capture the extent of the damage.
Awareded prolonged suffering damages = 20 000, sexual exploitation damages = 25000 , punitive damages = 25000
Problems: 1) In what sense was D in a fiduciary relationship? 
A) Classically, fiduciary obligation is one owed by one person to another person whose legal position was dependent on the discretion of the first person, e.g. an agent can enter into contracts on behalf of the principal. But here, D cannot affect the legal position of P. 
B) (it was a case of mutual exploitation, not a standard doctor-patient relationship)? 2) Fiduciary obligation exists as a matter of equity, not common law. But courts of equity cannot award damages (in contrast with an equitable remedy such as specific performance). So there shouldn’t be damages here, much less punitive damages.

Note: The question here is if D’s action is wrongful, what kind of wrong is it; P needs to claim on the basis of a legally recognizable right. The remedy will vary with the wrong. D’s actions may have been professional misconduct, but was there a wrong? P comes to D not for treatment, but to get a drug, and D uses her. Was there even a doctor-patient relationship?

Note: The rights model allows only restitutionary damages (compensatory), not punitive.

Hegarty v. Shine (1878), 14 Cox CC 145 (Irish CA) p. 540
Facts: P contracted venereal disease from D, her boyfriend.

Rule: There is no battery where consent to the nature of the act (touching) has been given; the consent to the circumstances in which the act took place are irrelevant.

Held: P loses. There was no deceit as to the nature of the act (P knew what the act was). P consented to sex and thus any consent or lack of it to the circumstances of the act (the disease or lack thereof) is immaterial.

Reasoning: If deceit here could vitiate consent, then any deceit could, and this would not be appropriate.

Note: Contrast with case with Kathleen K. v. Robert B., 198 Cal. Rep. 273 (CA 1984) p. 444, holding that the transfer of a venereal disease that D knew or ought to have known he was carrying was actionable. 

Note: The case cites an example of deceit relating to the nature of the act that vitiates consent—where an innocent girl was induced to believe that a surgical operation was being performed but was in fact not (presumably in this example D was touching for sexual titillation).

Note: under the Criminal Code, fraud vitiates consent, but the fraud must relate to the nature and quality of the act itself (see R. v. Sseyonga (1993)), CCC (3d) 257 (Ont. Gen. Div.) p. 444.

Note: Is this view still correct? Does one look at the nature of the act divorced from the circumstances in which the act takes place?

Re Eve (1986) 2 SCR 388 p541. 

Facts: P applied to the courts for permission to have her mentally retarded daughter sterilized. Note: The sovereign, as parens patriae, is vested with the care of the mentally incompetent, and this jurisdiction is to be exercised in the “best interest” of the protected person, or for his “benefit” or “welfare”.

Rule: In the absence of the affected person’s consent, even if incapable of informed consent, it can never be safely determined that sterilization is for the benefit of that person (the affront to human dignity and ensuing physical damage outweigh the questionable advantages).

Rule: Sterilization should never be authorized under the court’s parens patriae jurisdiction for non-therapeutic purposes where one’s mental well-being is not at stake.

Held: P loses. Among other reasons, the court found an infringement on the basic right to reproduce (this idea was rejected in In Re B., infra).

Note: This rule is not a question of judging the facts to determine if it is best for the ward (minor or mentally deficient person under the care of the court) of the court to undergo sterilization; it is a categorical exclusion.

Note: Consider the role of constitutional law (s. 7), the values of which common law principles developed by the courts must conform to, and which may permit authorization. Lorraine Weinrib has commented (off the record) that authorization is constitutionally required. Reasoning: Eve herself does not connect sexual relations with pregnancy. She is entitled to be free of the burdens of pregnancy, let alone birth. But she is also entitled to the level of personal relation that she can sustain, that is, to have sexual relations under conditions where there would be no pregnancy, because that would allow her the kinds of intimate relationships and further enjoyment of her life up to the level that she could sustain it; but the consequence of the Eve decision is that Eve’s mother, or whoever it is responsible for her, would ensure that she would not have sexual relations at all. Eve herself cannot link sexual relations and the procreative process. On the one hand, it would be a violation of her constitutional rights for the law to insist that only those people who can ascertain this link are permitted to have sexual relations. On the other hand, the law can’t insist that she have sexual relations under circumstances that are beyond her ability to control the consequences. Question: How does this entitlement work given that there is no state intervention at the outset? This is simply an application by the mother for a declaration (statement by the court) as to what the law is. Response: the court is a state actor, and so the exercise of its parens patriae jurisdiction must conform to Charter values.

Note: Is this decision consistent with Morgentaler? The standard in that case was, one can have an abortion if it is in the best interests of the person for whom the procedure will be performed, like in In Re B, infra; it is not a matter of being therapeutic or not.

Question 1: There are now less intrusive means to prevent pregnancy (of course, not therapeutic). But, these could not be used because all of them would still involve a battery on the reasoning of the court.

Question 2: Is it ever possible, under this judgment, to do something that involves what would be a battery if no consent is given, to a person who cannot consent when that is not for therapeutic purposes?

In Re. B. (1987) 2 All ER 206 (HL) p546. 

Facts: P applied for permission to have her mentally retarded daughter sterilized. Daughter is obese, violent and will never have a mental capacity greater than that of a 6 year old.
Rule: Where it is ultimately for the good of the affected person, sterilization may indeed be authorized (the principle of welfare is paramount). Any distinction between therapeutic and non-therapeutic is meaningless. Also, one who cannot care for a child and does not comprehend the nature of pregnancy has no basic right to pregnancy.

Held: P wins.

Note: The House of Lords rejected the SCC’s judgment in Re Eve, supra, dismissing it and the therapeutic/non-therapeutic distinction as “totally unconvincing and in startling contradiction to the welfare principle which should be the first and paramount consideration in wardship cases”.

Said not dealing with eugenics, so argument that is in the realm of parliament is not really applicable, are dealing with the best interests of an individual person, not public policy generally.

Airedale National Health Service Trust v. Bland

Facts: Anthony crushed in Hillsborough soccer disaster.  Artifically fed with tube, totally lifeless, brain stem alive, and therefore he is by definition alive, but rest of brain inactive, no sensations of pain, no emotion of distress, can’t see, hear, taste or smell or communicate in any way.
Held: Can put an end to feeding, P wins
Ratio: Must be decided on the facts of the case, but just a doctor can administer treatment to an unconscious patient if it is in their best interest, so to a doctor can withhold treatment if it is in the patients best interest.
Reasoning: Not the same as euthanasia, because this is an act not an omission.  Ommission is not a breach of duty because a doctor is not obliged to continue in a hopeless case, turning off the life support is no different from not initiating life support in the first place if the case was hopeless.  Not obliged to perform surgery which will be hopeless just to extend life of patient, so not required to perform any hopeless treatment, in this case there is no chance of recovery or even slight improvement.
On page 556 they got into semantics about how the phrase the ethical question of if you should be able to stop the treatment – also went on to draw distinction between cases where future life will be better than now but still of poor quality, and where treatment is hopeless  because no chance of recovery. 

Invasive and deprives dignity, and has no benefit….a living death.

Not breaching a duty to feed, because feeding with tube is not really feeding, but is a form of medical treatment, the patient can’t even swallow, so how can he be “fed”.

Futility of the treatment is what justifies its termination, p559

Mustill, p558, concurred with Goff, but said that there is no duty to feed anyway, so that is not an issue.  Focused on it being an omission and not an act, but noted that this will often be a dubious distinction.  Agreed that at start the doctors decided on the best interests of the patient, and they should still be able to decide. Warned that each case must be decided on its facts.  Said that the best interest of being kept alive have disappeared and took with them the justification of the non-consensual regime 

Reibl v. Hughes (1980), 114 DLR (3d) 1 (SCC) p559
Facts: P underwent non-emergency surgery that was competently performed but that resulted in a stroke, and for which D did not apprise him of all material risks; P gave consent to the operation but argued that it was not “informed” due to D’s failure to disclose material risks. P said that would have waited another year until retirement plan came into effect before having surgery if he had known of the risks.
Held: At trial, battery and negligence ( damages of 225000

C.A. ( ordered new trial.

Rule: The failure to reveal all material risks before provision of a medical procedure does not give rise to an action in battery. Battery can only succeed where a different type of surgery than that consented to was performed. Therefore 
Rule: Thus, such a case must be framed in negligence, which imposes a secondary duty on the doctor other than the duty to competently perform the operation: the doctor has a duty to inform the patient of all material risks. With respect to causation (i.e. whether P would have undergone the operation even if apprised of all the risks), an objective standard is imposed in medical practice cases like this (rather than the usual subjective one), even if it is clear what P would have done (reason: the court distrusts P’s testimony, patient may be bitter and may be using hindsight). An objective standard is, what would a RP have done in the situation of the P if they had been sufficiently warned of the risks, but do consider a RP in the patients position i.e. can consider that might have waited until pension came into effect – patients testimony is relevant. If had a subjective standard, patient could always just say he would not have gone through with it.  If eyesight was NB for the patients job, then even a small risk of damage to eyesight may be considered differently than for a person with a regular job.  This type of factor is considered in the objective test.
SCC said that although don’t need statistical data, the doctor in this case was not sufficiently clear, did not disclose all risks, and misled the P into believing that the operation would cure his headaches.

SCC said that RP in P’s position would likely have waited and not have had the operation immediately, therefore restored trial judgment.

Problem: Why the objective standard for causation? If the court distrusts P’s testimony, it doesn’t have to accept it. This is problematic, because if the court does not believe P, cause in fact has not been established. The general question in tort law is subjective: would this person have done it?

Note: theoretically, this case would be much more favourable to P when framed in battery since all that would need to be proven would be the touching (with the burden on D to show there was consent; P doesn’t have to show that had he been informed he would not have consented to the operation, or adduce medical evidence); in negligence, P would have to prove that had he been apprised of all the risks, he would not have consented to the operation, and he would have to identify D’s duty of care, perhaps with appeal to expert evidence.
White v Turner p566

Summary given of law as now modified by Reibl v Hughes:
Doctors required to disclose “the nature of the proposed operation, its gravity, any material risks and any special or unusual risks attendant upon the performance of the operation”

Only deal with battery if 1. no consent, 2. treatment beyond consent, 3. consent obtained by fraud or MR, else only consider negligence, therefore the language of “informed consent” is misleading.

From Reibl, SCC directed courts to play a part in deciding appropriate level of info, no longer a standard set by the medial profession.

Consider what a RP in the patients position would have wanted to know ( take into account the patient in each case.

Hand rule approach to “material risk” ( severity x likelihood >= threshold
“Unusual or special risks” ( not common but do occur occasionally and are effects which are not ordinary, common everyday matters.

Are some everyday risks that all people are assumed to know about e.g. infection.

Evidence of medical profession (on whether information was sufficient) will be relevant, customary practice will probably normally be acceptable, but it is open to find the customary practice wanting, compare this to case before where held that jury not qualified to rule on practice of medical profession wrt artificial insemination health checks.
Apply negligence principles, must prove causation of harm, if would have had operation anyway, then even if was lack of information, there will be no liability.

An objective test will be used to decide if would have gone ahead if had been given full information, i.e. else all patients would just say that they would not have gone ahead, hindsight is always wiser than foresight.  

This objective test is consistent with the principles of tort law e.g. in deceit or neg MR we require proof of reasonable reliance.

Plante “An analysis of informed consent” p569

Explains consequences flowing from fact that deem incomplete disclosure to constitute negligence and not consent:
In battery patient has a clear right to not be touched in a way in which he has not consented to, but in negligence it is a question of sufficiency of information which is much more grey.  The obligation of the doctor to disclose is not rigid, it varies with the circumstances of the individual patient.

· Are recurring elements which courts use to determine if duty has been met:

· Often state that was not an emergency situation – had time to fully discuss the procedure

· State that a fear of alarming the patient with warnings of remote risks may modify a reduced level of disclosure

· Likelihood that danger will materilise is a factor in determining if duty was met

The above factors indicate that the duty will be very varied depending on the patient, and that the doctor will exercise discretion.

The above variability in duty allows room for many possible defences, whereas in battery the defences will be limited because the nature of the violation, the factual issue, is relatively simple.

In battery is simply a question of “did the explanation leave the patient with substantial misunderstanding as to the general nature of the procedure” – no need for expert testimony really.  But with negligence it is a question of “whether the D violated his obligation to the patient to describe collateral consequences” – will likely need expert evidence.
In battery the cause of action is proved by showing that touching done was different from that consented to, in negligence the cause of action is more complex, is a sort of but for causation of whether patient would have gone ahead, also if patient had knowledge from another source, then doctor not telling him is irrelevant and there is no causation.
The above all make negligence harder to prove and easier to defend – easier for D

But, statute of limitations (in many states) is shorter for battery than for negligence – this will be in P’s favour because have more time to bring claim.

Englard comments on shift from battery to negligence p571

Retreated from battery because don’t like to think of doctors being like thugs in alleys.

Says that the move from battery to tort is a contradiction in purposes. The two principles are:
1. Medical liability is grounded in malpractice, the risk of non-negligent medical accidents falls upon the patient.

2. The non-disclosure of all risks is a violation of the autonomy and self determination of the person.

But no patient who has a successful operation, and then finds out that there were risks not warned of, sues the doctor.  Therefore it is clear that any suit for non-disclosure is actually recovering for the materialization of the risks associated with treatment.  Therefore we are compensating risks in category 1 for violations in category 2, and this is a cross purpose.

If we want to compensate for infringement of category 2 then it will be for violation of autonomy rights, how much this should be compensated depends on the values of the individual, how much does he value his autonomy.  This does not lend itself to pecuniary compensation.

Says that patients do not take responsibility for their actions anyway, so why should you compensate for  impairing their ability to do what they are not inclined to do anyway.

The right to self determination is absolute – so would have to have 100% disclosure of ALL risks if there is to be no violation – comparing to random standards of industry, or any other standard, is irrelevant.

Idea of decision causation is problematic for following reasons:

· If are compensating for violation of right to self determination, then should compensate regardless, because the harm was still done to the autonomy by not disclosing fully.

· Patients decisions are not based in reality, cognitive psychologists have proved that people are not rational in making decisions, and in all but exceptional circumstances the patient would have gone ahead regardless.  So to assume that patient would have said NO to treatment, is not a conclusion that can accurately be drawn, and is more likely motivated by sympathy for a patient who was not fully warned.

 The matter is not solved by using an objective test, because RP is not rational…so how can we say how they would have acted.
My comments:

But we often use reasonable person test.

Under battery could say that consented to treatment, but did not consent to particular risk, so if that risk materializes, then can compensate – then let doctors decide what they want to warn about – good incentive.
Hollis v. Dow Corning Corp. (1995), 129 DLR 609 (SCC) p575. 

Facts: P suffered injuries from the rupture of breast implants manufactured by D; D had failed to give adequate warning to patients or surgeons concerning the risk of rupture.

Rule: P wins, but new trial wrt Dr Birch (top 581). Generally, a manufacture owes a direct duty to the consumer; but in exceptional circumstances, a manufacturer may satisfy its informational duty to the consumer through a “learned intermediary,” such as a doctor, who approximates the manufacturer’s knowledge.

Said that LIR is applicable because consumer does not actually handle the product, and will always receive the product after consultation with a doctor.

Issue: 

In this case, it is difficult to apply the simple “but for test” since it is unclear
(1) not only whether P would have undergone the operation if apprised of the risks, 
(2) but also whether the doctor would have discharged his duty.

Held:
Majority: (1) contra Reibl v. Hughes, supra, imposed a subjective standard on the basis that manufacturers are not akin to doctors they have stronger self-interest.  Whereas doctors are altruistic and concerned for the patients overall well being, manufacturers will be more likely to emphasize the positive and ignore the negative when selling a product, so using a subjective test, which is more likely to result in belief that the particular patient would not have underdone operation, is appropriate. Therefore policy decision to hold the manufacturer to higher standard than doctor. Also manufacturer- patient resource and information inequality is more severe than doctor-patient resource and information inequality.

(2) Once P shows D has breached its duty to P, and said duty involves informing learned intermediaries, there is no further onus or burden on P.  Although in tort law the burden is normally on the P, the law does not require the P to prove that even if the D had briefed the doctor, he would not have passed that information on to the patient, this is a  hypothetical situation which the P cannot be asked to prove. 

The law cannot assume that the duty required by the D to brief the doctor is not needed just because it is possible or even probable that the doctor would not have informed the patient.

Refers to Cook v Lewis, and says that P should not be denied recovery just because can’t say which party caused the harm.

It can’t be that when two parties breach their duty to P such that P’s rights are infringed, P can’t recover because it is not known for sure which of the parties was the critical link in the chain.

The majority may be thinking that what D did is either injured P or prevented P from being able to sue the doctor, and what the doctor did was prevent P from being able to sue D.

Does not reverse the onus of proof like was done in Cook v Lewis i.e. does not require D to prove that doc would not have passed the info on ( can’t hold doctor responsible for not passing on info he did not have, and don’t want to deny recovery on this technicality, so say that D did not fulfill it’s duty to P directly, and did not invoke LIR because did not inform doctor, therefore D is liable.

Problems: 
(1) Is the stronger self-interest of manufacturers relevant? What does the assumed increase risk of non-disclosure have to do with cause in fact? (Now we have an exception to the exception in Reibel v. Hughes, supra).
(2) Even if D had not been negligent, injury would still have occurred, there would still be liability. What ever happened to the but-for test, and how can one get around it? The majority thinks that this is like Corey v. Havener, supra. But it’s not: there, the injury would have occurred by either of the causal factors independently; one of the motorcycles would have caused the injury even if the other one hadn’t been there. But here we aren’t dealing with independent sufficient causes; it is the combination of the interaction between the doctor and manufacturer that on the standard but-for test would create the cause in fact…..hmmm not sure about this…I think the but for test can be applied in stage 1 i.e. would she have gone ahead anyway, since we said NO there, there should be liability between the doctor and the manufacturer, and then they can sue amongst themselves.
Dissent: 
(1) Based on Reibl v. Hughes, supra, would have considered whether P would gone ahead from a reasonable person’s viewpoint – objective test.  Says is inconsistent to use different standards for doc and manufacturer, especially when the doc is delivering the message on behalf of the manufacturer.  Says it would be anomalous to have manu liable, but doctor not, when patient given the same warning i.e. the one from the doctor. Also inconvenient for TJ to consider two different standards when answering the same question.

(2) Not happy with the way LaForest disposed of the requirement to prove causation. Is burden on P to prove causation, so P must prove that doctor would have told her if he had been warned by the D.

If doctor would not have passed on the info, then cannot be said that D caused injury, so it must be proved by P that doctor WOULD have passed on the information.

Cook v Lewis and Snell v Farrell said to be N/A.  BOP can only be reversed when D either destroyed evidence or D controls the evidence. In this case, there is no tortious destruction of the means of proof nor does the evidence lie peculiarly in the control of D. 

P and D have equal access to evidence of how doctor would have acted – therefore cannot reverse the BOP, would be contrary to reasons given in Snell.

In fact easier for P to prove doctor would have told her because doctor is likely to have acted in her best interests.

Therefore P must prove that doctor would have warned her, and that if warned she would not have had the surgery.

Note: Here we have a case where there is some uncertainty whether doctor would have given information or not. Thus, it is a case of causal uncertainty, but not like any case we have seen; it isn’t like Cook v. Lewis, supra or Farrell v Snell, supra. This illustrates a new situation: where the causal chain goes through two parties, each of whom could be negligent but if they are, each would then be able to point to the other. 
Question: If the court isn’t treating this case as a causal uncertainty case, wouldn’t the same apply in Walker, supra?

Question: What if the doctor knew about the risk of rupture anyway, but not through D?

Note: Here it is the autonomy right of P that D is infringing, not the right to physical integrity. The court isn’t saying that the product is unsafe or that information needs to be transferred to make the product safer; they are saying that transferring the information is necessary to respect the autonomy of P.
Arndt v Smith p582

No facts given – just commentary on modified objective test:
Cory said modified objective test was good and should be kept:
Said that a combination of subjective and objective factors are used.

Take into account the “particular concerns” and “special considerations affecting the particular patient”…age income, marital status.  Said look at the questions asked by the patient to the doctor to get idea of the patients state of mind and beliefs and idea of what the fears and concerns were.  

Then decide if patient would have not had treatment if had been told:

For example, if was majorly anti abortion, and already pregnant, can assume that was a risk of child being born disabled would not have changed outcome, and therefore no liability for non-disclosure of disability risk. To this extent we consider patient subjectively.

But if not told of risk of minor rash, and patient says that believes rashes are “evil”, then we use objective test and apply RP test, and say that non disclosure did not have any effect.

Modified objective test ensures protection to doctors in face of claims by P of unreasonable fears and beliefs.

McLachlin dissented on the test to be applied:

She describes a test which is modified subjective i.e. look at ALL evidence, first listen to subjective opinion of P at trial, and then evaluate it objectively taking into account the information available at the time she was told of the risks. 

“Subjective in that it requires consideration of what the P at bar would have done…objectivity [because] tested by her attitudes at the time of the decision” ( note that this suggests that McLachlin would allow recovery by the rash freak.
Says have to consider what the P would have done, otherwise outcome of causation entirely in hands of doc.

Must use test of reasonableness else would give undue weight to the plaintiffs hindsight.

NONFEASANCE:
Generally, in a situation of nonfeasance, D is under no duty to P. There is no duty to “do something” to confer a benefit on another, unlike the duty to not do something that may harm someone (“misfeasance”); rather, there must be a contract for conferral of a benefit. Where the point of the lawsuit is that the D has not given a benefit to P, there is no liability in tort law, no matter how extreme P’s position is e.g. person drowning off ship dock with rope available There is no liability for that because P has no duty to act for D’s benefit and D has no right to that benefit – there is no right to be saved.

Easy to contrast rights and advantages model here:

From the standpoint of the advantages model, this doctrine makes no sense at all; what conception of advantages could one have that would allow D to escape liability for failing to give a huge benefit to P at almost no expense to himself

But on rights model, it is easy to see D has not committed any violation of a right of P’s. The point of private law is not to make judgments about the character of the person; it is to determine if one has acted in a way that is inconsistent with another’s rights. Since one does not have a right to a benefit, withholding that benefit is not an action that is inconsistent with another’s rights.

Note: This doesn’t mean that the state doesn’t have a duty to look after welfare of private persons (W thinks it does); this isn’t a duty imposed on the private person though. Part of the rights model is to postulate a division of function between various official bodies (legislatures, courts).

From the feminist perspective, there ought to be a duty to rescue (caring, etc.).

Union Pacific v. Cappier (1903) 72 P 281 (Kan. SC 1903) p.587 

Facts: P, not negligently, ran over D with its train, who later died after P failed to call a doctor.

There is no common law obligation to rescue: only the omission of legal duties can be penalized, even if this is not in line with morality.

If take charge of person then will have duty to treat him with reasonable care, but see good Samaritans act in supplement.

Can’t apply “moral laws” ( p589 ( varying ideas of morals which the bench will entertain will make law uncertain and erratic.

Duty must be to the individual who is hurt, not to the public as a whole.

Note: this is the legal consequence of the “rights model.”

But note: nonfeasance does not necessarily mean “omission”—there are many cases of misfeasance that involve omission; the controlling idea is rather the interference with rights. e.g. person is driving, releases gas pedal and car drives into person ; D did not press brakes; we don’t consider this nonfeasance; we view the action in the context of the activity as a whole; by driving the car, D comes under the duty to press the brakes when appropriate. This point is brought out in Stovin v. Wise, infra.

Note: Arguably P interfered with D’s rights here. D is running a railroad, injured P through the operation of the railroad, and now is under a duty; we view the duty in light of the activity as a whole that D was engaging in. 

Stovin v. Wise, [1996] 3 All ER 801 (HL) p.590 

Lord Hoffman: Justification for distinction between nonfeasance and misfeasance: (1) politically - it is invasive to a person’s individual freedom to impose a duty to rescue (2) morally – why pick on me? (why should the law apply to one but not others?) and (3) economically (efficiently, an activity ought to bear its own costs – if benefit from “externalities”, then will appear cheaper than it really is); 

These same justifications hold one to his duty to rescue once undertaken.

In Hargrave v Goldman (p590), farmer obliged to use available resources to put out lightening fire on his farm to prevent harm to neighbour if fire spreads. Unusual liability, use subjective test for what was in capability of farmer.

Lord Nicholls: How to analyze omissions as misfeasance or nonfeasance: “The categorization may depend upon how broadly one looks when deciding whether the omission is a pure omission or is part of a larger course of activity set in motion by D. Failure to apply the handbrake when parking a vehicle is the classic illustration of the latter. Then the omission is the element which makes the activity negligent.”

Something more than being a bystander is need to create a duty – can allow child to drown in a shallow pool.

Epstein, “A Theory of Strict Liability” (1973) p591 – defends CL rule of no duty to rescue. 

There are two factors in support of traditional nonfeasance law: 

(1) Even those who are proponents of a duty of easy rescue think there is a distinction between nonfeasance and misfeasance. Proponents of the duty of easy rescue say the duty is one to rescue where one might do so with little or no inconvenience to oneself.  On the misfeasance side, where one is under a duty, one can’t qualify that duty and say I won’t fulfill my duty if it is more than a little inconvenient. So even those who think there should be a duty of easy rescue are committed to the very distinction that is the basis for the rule i.e. where do you draw the line. They aren’t disputing the conceptual foundation of the rule, i.e. not proposing that there is no difference between nonfeasance and misfeasance, they are just moving the line, but if you do it gets so grey and unpredictable that it is better left where it is.
(2) how do we know the limits of such an obligation and does this undermine the fundamental notions of liberty? 

a) The idea of throwing a rope to a drowning person doesn’t seem to be a lot of trouble on the one hand. On the other hand, there are benefits that are clearly a lot of trouble; e.g. physician having to travel from Calcutta to Beirut to treat someone; we could not insist that he be compelled to travel here. But what if we provide the appropriate compensation (reimburse doctor for expenses and lost time), so that what is a rescue of great inconvenience becomes an easy rescue? This would imply a system of forced exchanges.

b) E.g. #2: say by contributing a little bit of money you could save someone else’s life on the other side of the globe; you don’t know who the person is, but you would save someone’s life. Should charity become compulsory as a matter of private law?

For Epstein, these difficulties are intended to show that the idea of no duty in situations of nonfeasance remains standing because there is no way of stating an alternative that doesn’t turn out to be at least as counterintuitive as the common law rule. 
If you try and move the line from where it is now it will be “impossible to tell where liberty ends and obligation begins” – will be possible for a judge or jury to decide if there is something else which the D should have done.

Note 3 – Weinrib – “The case for a duty to rescue” p593
Says there are instances where there is no K obligation but is a tort obligation even though the risk of harm was not created by the D: Police man can’t sell road hazard information, and is under a statutorily created duty to inform the public. Family members can’t K, but under a statutorily defined duty to provide necessities. Therefore says can have court imposed duty to rescue.  Says duty to throw rope to drowning person not the same as being forced to give money to charity because money can be traded on the market and an administration can be set up to ensure socially desirable levels of benefits for all, but in the drowning case that specific time and effort could not be traded on the market and no admin scheme could be set up to ensure benefits.
Note 4 – Weinrib article continued p595

Weinrib says there is a general obligation of well off members of society to help the needy – hence institutions made by statute which redistribute resources.  The institutions define who will give and who will receive, and how much. Says there is an obligation to give, and just because difficult to say how much and when, does not mean that there is no duty.
In the case of  a rescuer, the emergency defines who will give and who will receive and defines obligations which should then be enforced by law.

Bender article – duty to rescue from a feminist perspective, p597
Says we need to change the way we view the law of duty, don’t look at it in hard cold facts, don’t over estimate the virtue of personal autonomy and liberty, don’t dehumanize the situation in law when we as people never dehumanize our life expierences.  Says should be a standard of care based on concern for the peril of others and should treat the victim as if he were our friend, would be a minor change in the law which would make the law human and responsive. Says consider each case on its merits.
Oke v. Wade Transport (1963), 41 DLR (2d) 53 (Man. CA) p599. 

Facts: D is driving, knocks post out of position; doesn’t do anything about it (e.g. notify police, even though he intended to); next day P drives along and post impales him. D claims he is not at fault because when he knocked the post over he wasn’t at fault for the initial act, and at that point he is just another spectator, any of whom the knocked over post was visible to. Because spectators aren’t under a duty to do anything (misfeasance), D argues he shouldn’t be.

Held: Court said not liable because fatal accident was not foreseeable.

So they do no deal with duty of D, but the dissent did give some comments about the argument that the D is akin to a passerby:

The court says, D is different here, because he created the danger; he wasn’t negligent in doing so; but once he participated in the risk, he has a duty to alleviate the danger that he created; he should have done something, notified the authorities; he cannot simple say he is another spectator viewing this dangerous situation and is under no obligation to do anything. Even though D was not negligent in creating the dangerous situation, he was negligent in allowing it to continue.

Moch Co. v. Rensselaer Water Co. (1928), 159 NE 896 NY CA p601. 

Facts: P sues when D, a waterworks company, failed to provide enough water to extinguish a fire before it spread to P’s warehouse, destroying it.

Rule: The contrast between misfeasance and non-feasance begins with an analysis of whether there was a duty. “If conduct has gone forward to such a stage that inaction would commonly result, not negatively merely in withholding a benefit, but positively or actively in working an injury, there exists a relation out of which arises a duty to go forward … The query always is whether the putative wrongdoer has advanced to such a point as to have launched a force or instrument of harm, or has stopped where inaction is at most a refusal to become an instrument for good”.

Held: P loses. 
1) No liability in contract because P’s contract was with the city, not D. 
2) No liability in tort because as far as D was concerned, all P was doing was providing a benefit. D is not under any duty with respect to P’s property; all D has done is failed to supply water – denial of a benefit, not commission of a wrong.
The dealer in coal who supplies fuel for a shop would then be answerable to the customers of the shop.

Doyle v South Pittsburgh Water Co, p601
Similar facts to Moch – but referred to MacPhersonv Buick Motor Co, which is the Amercian equivalent of Donoghue, and said that where is foreseeable that 3rd parties may be affected, then have a duty to them

Gregory opinion on the Moch case p601

Says that Cardozo made a policy decision to put burden on fire insurance companies. Who knows what kind of building is alongside a hydrant and water companies get a fixed rate per hydrant.

Horsley v. MacLaren (1971), 22 DLR (3d) 545 (SCC) p602. 

Facts: P dove into the water to try to rescue a man who had fallen overboard; he died and his estate sued D, the boat owner and operator, who was not effective in rescuing the passenger who fell in originally. 

Rule: Affirmative duties of care on the owner and operator of a boat to effect the rescue of a guest or employee who has fallen overboard, whether the passenger falls overboard accidentally or by his own carelessness, because of the dependency on the operator of the ship to return them to shore.

Held: Ritchie - Majority: D not negligent in manouvering the boat.
Dissent: Laskin - D was negligent, therefore Horsley was “forced” to effect rescue and therefore MacLaren is liable to Horsley.
Note: there is no defence of voluntary assumption of risk short of the rescuer being “utterly foolhardy” i.e. if the rescuer goes totally on his own mission then is VAR, but if he was induced by your incompetence and you had a duty, then you are liable.
Note p602 – if one voluntary rescuer w/o duty fails and therefore another voluntary rescuer w/o duty tries to rescue, if the second one is hurt, they have no claim against the first.

Crocker v. Sundance Northwest Resorts Ltd. (S.C.C.) p603

Drunk guy becomes paraplegic in tubing competition. Served drinks at bar, but also had his own drinks. Two mild suggestions from mountain staff not to race, he ignored them.

Held: Sundance is liable for 75% – appeal dismissed

Reasoning:

Like in Jordan house, there is a duty of care because is a close relationship. Entirely foreseeable that drunk guy will hurt himself. (But I say that because there was also another guy injured (sober) the same day, they would have to prove causation.)

Growing group of special relations in which will have a obligation to engage in positive conduct for the benefit of another.

P’s inability to handle the situation must be incorporated in the test of forseeability.

D breached the standard of care because even gave him a new tube when the drunkard dropped his own one.

Volenti not applicable as no implied or expressed waiver of liability.  P signed waiver but it was not found to be binding.  Case significant for reasons of liability for failure to act.  Resort company was liable for failing to prevent drunk P. participating in an inner tube race.

Depue v. Flatau p608

Cattle buyer gets suddenly ill at dinner, Flatau Jr puts him on his wagon and puts the reigns over his shoulder because he can’t hold them.  Faints and falls into ditch – looses fingers and has other injuries.
Held: At trial said there was not enough evidence to put the case to the jury

On appeal - Is a duty and should go to the jury – new trial.

This is not the case of the good Samaritan because P was a guest in the house of D and they were not strangers.  P was not a trespasser, and did not cause his own harm by getting drunk.

Case of Cincinnati v Marrs’ Adm’ – drunk got off train, chased off tracks by staff, passed out on tracks again – dead – liable p610.

S.C said there was a duty i.e. sufficiently close relationship – jury to decide if duty was breached.

- D probably would not have been liable had he not taken P in at all

Just v. Queen in the Right of British Columbia (1989), 64 DLR (4th) 689 (SCC) p611. 

Facts: a rock fell on P’s car and killed him; P argued D had the responsibility to maintain highway properties.

Rule: Affirms the distinction made in Anns, supra between (1) discretionary/policy and (2) operational action. Liability attaches only to the latter.

Rule: The standard of care imposed upon the Crown may not be the same as that owed by an individual. The governmental agency is entitled to demonstrate that its system of inspection was reasonable in light of all the circumstances including budgetary limits, the personnel and equipment available to it.

Rule: Governments may also be explicitly statutorily exempted from a duty of care.

Held: There can be liability here; sent back to trial to determine if there is. What went wrong here did so at the operational stage; The discretion was exercised in deciding to have a system of inspections to prevent rock slides. Everything else, e.g. the mode of inspections, was simply a matter of operationalizing the decision.

Dissent: the setting up of a team to conduct inspections/process of inspections is a policy aspect related to the allocation of resources and not an operational decision.  Dissent (sopinka) is saying that the majority (cory) is extending liability by classifying policy decisions as operational. Says that cory is going further than Anns, Kamloops and is restricting the policy stage to just a decision to inspect / not inspect…..and then all else is an operational decision open to attack.  Says that in Anns the number and manner of inspections was within the discretionary power i.e. within the policy decision stage (note that don’t have “discretion” to adhere to standard of care, therefore “discretionary” implies “policy”.  Dissent says TJ got it right when said was policy.
Note: Three problems with majority’s decision here. 
(1) They did not locate the distinction between the discretionary aspect and operational aspect correctly. The inspection system itself involves decisions concerning resource allocation. Setting up the system of where and how to look for rock slides is the exercise of discretion and the court should not second guess this. 
(2) The idea of limited resources is figuring in at two points in the test. 

a) First, where we determine if this is a case of nonfeasance (discretionary vs. operational), and then 
b) whether there has been a breach of the duty (standard of care) which takes into account “all the circumstances, including the availability of funds”. 
But we don’t normally think of tort duties where the standard of care has reference to one’s resources. e.g. we wouldn’t allow D in Donahughe v. Stevenson to say, unfortunately every now and then a snail gets through but I am too poor an operation to maintain proper inspection procedures; we ask if P is within the risk (class of people and injury); the standard doesn’t depend on how much money any particular D has.  
(3) We cannot treat this situation just like an ordinary tort situation; if we treated it as an ordinary tort situation, there wouldn’t be any liability here to begin with. One wouldn’t get even to the first part of the test, because it would be immediately met with the objection this is a situation of nonfeasance (no requirement to confer a benefit). You need something that is policy-related to get us into the realm of liability to begin with. 
Perhaps this question doesn’t really present a question of private law at all; it presents a question of public law; we have a certain public authority that has a certain range of powers and we want to know how the court is going to supervise the exercise of those powers. Usually this is a question of administrative law. But here the question is, can one apply to the court for monetary damages when the administrative agency has behaved in a way that is not in accordance with the discretionary decisions it has made. 
So: It is a question of whether one can use the formal structure of private law in order to reinforce a duty in public law.

Note: this is Canada’s leading case on the application of the policy-operation distinction.

· See note at bottom of 612 – In Anns it was said that since Donoghue, Hedley and Dorset, don’t need to bring facts in line with those in a previous situation, must just use 2 stage test.
· P614 – increased gov’t involvement in life has led to the view that gov’t must be free to make policy decisions, but don’t want complete crown immunity – therefore have a struggle between what is policy and what is operational – especially difficult where governmental inspections are involved.

· A decision to spend limited funds on airports or staff training and not lighthouses, will be legitimate and be a policy decision.

· P615 – Once a policy decision has been made to do a task, court can decide if scheme of inspection is reasonable and meets the standard of care.

· Policy decisions normally made at higher level, but can be at lower level if clear that it is a true policy decision

· Even if the DUTY of care required from the gov is the same as the duty req between 2 individuals, the STANDARD of care may be different, gov entitled to show it acted reasonably in light of time, budget and equip constraints.

· Manner and quality of inspections is an operational decision – consider in light of budgetary, personnel and equipment restraints.

Note 1 p619 – comment on Anns v Merton
Facts: P, lessees, alleged that their foundations had not been adequately inspected by D, the local council.

Rule: There are two aspects of government action: (1) discretionary/policy, (2) operational. (1) is outside of the judicial realm (what the government funds, etc.) (2) may be a basis for action (e.g., where there is negligent with respect to operation that has already been justified and resourced by policy).

Held: The local council was under a duty to P to inspect the foundations.

· Bylaws gave council power to inspect plans and foundations

· Wilberforce found duty existed, but said don’t look to normal proximity rules alone because this is public not private law – therefore duty must be created by statute, or at least statute must give the option to inspect, see rejection of nonfeasance argument below for the case where the statute has given the option to inspect. 
· Said that line between policy and operational is a question of degree.

· Rejected the nonfeasance argument, and council at least under a duty to question whether they should inspect or not, and then IF decide to act, then actions must be done with reasonable care, can’t point back to fact that could have chosen not to act as a justification for not acting with care.
· Says that policy sets up limits in which operational decisions can be made, and then P must show that D acted outside those limits.
Stevens-Willson v. City of Chatham (1934) SCR 353 p621. 

THIS CASE IS BEFORE ANNS AND SHOWS THE OLD VIEW ON THE LIABILITY OF GOVERNEMENT.

Facts: D, the fire department, showed up at a fire but did not put it out. The owner of the building, P, sues for negligence.

Rule: A municipality has no duty to rescue.

Held: P loses. 

Problem: Municipalities aren’t just like any other spectator. There is a difference between public authorities and private parties: 
(1) they have no liberty interest at stake per se 
(2) they are endowed with a public purpose, funded and charged with acting for the public good (although with limited resources it is a legislative, not adjudicative decision).

Note: This case is no longer applicable. The current doctrine (see Anns and Just, infra) would hold that if there were lots of fires in the city, and it had to decide which one to put out, that would be a decision in its discretion; one could not sue D because they decided to put out a fire other than the one that affected P. But, had they made the decision to go out, they can’t just sit around; that is operational – they have to carry out the decision they made with due care.

Swinamer v. Nova Scotia (A-G) (1994) p622

Facts: D was rendered paraplegic by a tree which fell onto the highway; the survey did not know the tree was diseased or a threat; the government had only allotted funding for a limited number of potentially dangerous trees to be taken down and this tree was not one of them; 

Issue: (TEST)

•
1. Was there a duty of care owed to highway drivers?

•
2. Is there a statutory exemption?

•
3. Is there a common law exemption?

•
4. Is there a policy exemption?

Held:

1 - yes; the proximity of the relationship between the transportation department and highways driver is sufficient to create a duty of care.

2 - no; claimed no duty to take care of highways under the Highways Act but the court found this an unsatisfactory defence; if the statue was intending to exempt the department from liability it would have to do so expressly and it does not.

3 - no; claimed that the department had no right to enter private property to remove trees but in the interests of public safety this would not have been considered trespass.

4 - yes; this was a policy decision and was, therefore, not actionable; it was a policy decision to identify dead trees but not to inspect all trees.  There was no negligence in the operational implementation, in fact, by identifying the trees the government was acting with foresight and prudence.  The real issue was measuring perceived risks, budget constraints and the need to complete the survey quickly to get more funding.

McLachlin criticized Cory’s approach in Just when he says

1. Policy decision is a ground for exclusion

2. “as a general rule, the traditional tort law duty of care will apply to a government agency in the same way that it will apply to individual”

McLachlin says in response

1. Once a policy decision to act is made there arises a private law duty to perform operational implementation without negligence.  Thus, a policy decision is a pre-condition to the finding of a duty at the operational level.

2. Says that according to Anns and Kamloops, public duty is question of public not tort law, must be statute defined responsibility. 

Wilberforce explanation of 2 types of legislation given on p 622 – if compulsory action, liable only if negligent, if optional action, then if decide to act, can be sued if negligent, but don’t have to act.
· Early government immunity was intolerable and legislation later imposed liability on the Crown.  However, the Crown is not a person and must be free to govern and make true policy decisions without liability. 
· In response to the need to have a Crown that was not restricted in its decision making by social, political or economic factors, immunity was returned to the Crown at the policy level.  However, in order to maintain accountability, immunity at the operational level was not restored.  A public authority is under no duty of care in relation to decisions which involve or are dictated by financial, economic, social or political factors or constraints (bona fide policy). 
· A public authority is under a duty of care to actions or inactions that are the product of administrative direction, expert or professional opinion, technical standards to general standards of reasonableness 
· The problem with this response is that it is difficult to distinguish between policy and operation.  To determine if there is a duty of care determine if the parties are in a relationship of significant proximity to warrant the imposition of such a duty.  The Crown will be exempt if there is a statutory exemption or if it is a bona fide policy decision.  Policy decisions are usually made by people in high authority.  

· However, Swiminaer makes a new category.  It involves policy decisions being made in the operation of the policy.  Thus, policy is not just white collar.

· Although there is no difference in boulders (Just) and trees (Swiminer) Just involved potential negligence in operation and thus could bring an action, therefore go back to trial.

· The policy/operation dichotomy is only required for negligence (not nuisance).
· Once it is determined that it was a policy decision – must ask whether the department was negligent in carrying out the policy decision (operational)
· Swinamer lost because he could not prove that the accident was caused by operational negligence 
· If a governmental body acts negligently they are not liable for damages if the accident was a result of a policy.  The exception to this rule is if the policy was unreasonable (not bona fide/malafide..bad or wrong motives) then, immunity from liability is revoked.  Governmental bodies are also liable if the accident occurred as a result of the negligent implementation/operation of policy.

Historically, the "King could do no wrong" so the government was provided with immunity.  However, this has evolved over time to where municipalities are governed by specific legislative provisions in each province.

· 1978 HL Rule established for gov't liability - Anns v. Merton London Borough Council (inc. test)
· 1980 SCC Frequency of pothole inspection, Ops. - Barratt v. North Van (District)

· 1984 SCC Anns Imported to Canada - Kamloops (City) v. Nielsen

· 1989 SCC  Prov. Liable, Negligence in Op. Matters - Just v. British Columbia
· 1994 SCC Decision to Inspect was Policy, NS gov't not liable - Swinamer v. Nova Scotia
· 1994 SCC  Prov. not Liable - A Policy Question - Brown v. British Columbia 

· 1997 SCC Gov't Liable for highway Ops, Non-Delegable - Lewis (Guardian) v. B.C.

Note 4 - Stovin v. Wise – p623 (Original case at p.590) 

Reviews Barratt, Just and Brown and says that policy operation distinction is not reliable, consistent and predictable.
Says the fact that parliament sometimes chooses to give power to act but not obligation to act must have some bearing on whether a P can recover in the case of negligence.  Says that in case of power but not duty being defined by statute, then are 2 conditions for there to be liablility:

1. Must have, in the circumstances, been irrational not to act

2. Require policy grounds for finding liability

Facts of Stovin – P in accident at intersection which had bad visibility. Important to note the authority decided to act but then failed to follow up.
Hoffman said that would N0T have been irrational for the municipality to not move the obstruction, and said that even though had decided to act, that the timing of the work and the budgetary year in which to do the work was a policy decision. Said can’t 2nd guess the budget decisions, and that then would divery money from education to make sure roads 100% to avoid liability. Said duty of drivers to take care, and had compulsory insurance, so no need to make municipality an additional defendant.
Nicholls dissented:

Agreed that if statute only defines power to act and not duty to act, then need special circumstances to create duty, and these circumstances will also define the extent of the duty – when have this extra requirement, then there is no inconsistency with having a common law duty in parallel with the statute.  Note the duty formed by the combination of the “power under statute” and the special circumstances is a CL duty. Nicholls said that the following factors constituted special circumstances in this case to create a CL duty:
1. Personal injury i.e. not economic loss.
2. Authority knew of the danger

3. Was causality between hazard and harm

4. CL duty was needed to fill gap between the protection of road users and the lack of public law remedy when have a breach of public law obligations
5. That injured person may have no other claim i.e. IF they did not have insurance

Note 5 – Note on Just by reference to Roncarelli, p626

Facts of Roncarelli: the government, D, refused to issue a liquor licence to P on the basis of his religion, but claimed it was acting in accordance with the statute that said D may cancel liquor licenses at its discretion.

Rule: A policy decision is open to challenge on the basis that it is not made in the bona fide exercise of discretion in the public interest (there is no such thing as “absolute discretion” under the protection of policy).

Discretion necessarily implies good faith.

Note 6 - City of Kamloops v. Nielsen (1984), 10 DLR (4th) 641 (SCC) p626. 

Facts: D failed to inspect the foundation of P’s home, which had originally been built by a city councillor, who had requested that an inspection not be undertaken since this was his “retirement home” and no one else would be affected.
Rule: Policy decisions must be made in good faith and for a proper public purpose.

Held: This decision not to inspect was not a policy decision but one of operation (it cannot be policy not to inspect homes of friends, though other criteria might satisfy, e.g., size i.e. don’t expect very minor constructions.)

Note: P could recover here for economic loss since this was the kind of loss within the ambit of the duty contained in the statute (the point of inspections is to avoid value loss – possible exam question – what are exceptions which allow recovery for economic loss). The court isn’t starting with the question of what the P’s rights are but rather with what the public duty of D is and whether P is in the scope of that duty; it looks as if the private law is being mobilized to reinforce the public law. Hence, the usual strictures about economic loss don’t apply in this case.

· Wilson rejected nonfeasance argument – Can’t argue nonfeasance when there was a duty to act or at least a duty to decide to not act on policy grounds, but to decide to not act on operational grounds when should have had future purposes in mind is not acceptable.

· In action for no reason or for an improper reason cannot be a policy decision taken in the bona fide exercise of discretion.

· Points out difference between private law (CL) duty arising under the statute and stand alone statutory duty. Gives special circumstances creating private law duty under statute as follows:

· Says that since prevention of economic harm was the intention of the statute, can have recovery under the private law duty under statute, even if would be no recovery under CL for PEL. Loss will only be recoverable if it was the type of loss the statute intended to guard against.

· Says defective foundations could eventually become a cause of personal injury or damage to property.

· Says no risk of indeterminate liability – P can only the owner at the time the damage manifests.

Therefore will compensate when discretion not exercised in good faith – similar to Roncarelli.
Jane Doe v. Metropolitan Police (1990), 74 OR (2d) 225 (Div. Ct.) p627. 

Facts: P, a rape victim, sued D for not disclosing the modus operandi of a serial rapist in a neighbourhood area. D argued they had made a discretionary decision not to warn people in the class of people at risk (like P) because it felt that they (women) would become hysterical, scaring off the attacker and making his capture more difficult.

Rule: Discretionary decisions must be in the public interest.

Held: P wins. D would lose whether decision was policy or operational. D can’t make a discretionary decision that involve using members of the public as bait.

Said that if was a policy decision not to warn, then did not exercise due care in making the decision, and even if they did exercise due care, then should have provided protection resources.  Problem ( this is the court deciding how resources should be spent.

Said that police owe a duty at large and not to individuals unless is a special circumstance ( P628 gives the factors which led the court to conclude that a special relationship of proximity and foreseeability existed.

STRICT LIABILTIY

Vincent v. Lake Erie Transportation Co. S.C. of Minnesota (1910), p631.

F: the D had a steamship, which was attached to the P’s dock.  A storm broke out and in the process of keeping the boat fixed to the dock damage was done to the dock. Had to replace the tethers during the storm because the original ones broke.

I: Was it reasonable to keep the boat there and should the D be held liable for the damages?

H: for the P.

R: D said that ordinary rules regulating property rights can be suspended by forces attributed to the acts of God and therefore D should not be liable.  If D had been passive from the point the storm arrived then. it would not be necessary to be held liable, D even tried to get a tug before the storm got really bad. However, the masters of the ship replaced cables that had broken, which was an active measure to keep the boat docked.  They used the dock to protect their more valuable property. Defendant acted to protect his own private interests and should therefore be liable to the damage to the dock.  

Dissenting: The vessel was lawfully in position at the time of the storm.  It would be unreasonable to expect that the D would have anticipated the storm and used the stronger cables from the start – said legal status not changed by replacing the cables.  The damage was a result of an accident. Since the P was in the business of contracting docking services, he must take the risk of damage to the dock in the event of a storm.
· at times, public necessity may require the taking of private property for public use, but under our system, compensation must be made for any damages which result.

· Fair compensation for use of other’s property to preserve your property

· Defendant is liable for damages resulting from action taken in private necessity.

· In this case, the defendant availed itself of the plaintiff’s property in order to preserve its own property.  Because this was a deliberate action, defendant is responsible for the injury inflicted on the dock.

· Although in cases of private necessity you may infringe upon others’ rights, this does not mean that you carry no liability for damages inflicted by your actions.  I.e. in Gilbert v. Stone, if he had not stolen horse but had merely trespassed in order to save his life, he could have used the defence of private necessity.

	Must distinguish public necessity (Dwyer) from private necessity (Vincent).
Public: complete justification, no form of compensation, privilege is absolute.

-Must be clear that you do no unnecessary damage.

Must only be applied in situations of great and immanent peril or it will lead to anarchy.

Private: if you are looking after private interests then you are liable.

In the absence of damage there is no liability, not actionable per se.

Will only suspend tort for technical trespass.

- Incomplete privilege, doesn’t mean that much, if there is damage you will still be liable.


· In private necessity you may infringe upon the private rights of other's to fulfill your private interests of life, health & liberty.
· is not an absolute privelege and you are not covered if you cause any damages 

· Unjust enrichment: boat preserved at expense of the owner, therefore D. must pay damages  (if tied to dock & then storm--no liability cause no positive action)

Munn v M/V Sir John Crosbie p634

Similar facts to Vincent case above, except that did not have to replace lines i.e. no positive acts by the ship owners.
TJ and CA found no liability.
Said Vincent case was distinguished on the facts, but that they would agree with the dissent anyway.

Said that is significant that the ship had been invited to the wharf, it was not a trespasser.  If there had been a duty to move then there may be liability, but there is no such duty on an invitee.

Said that it may have been different if the P had, in the original pleadings, stated that the ship was spared harm at the expense of the dock, but that was no pleaded.

Bohlen article, Note 1,  p636

· Tries to explain why in Vincent the D had to pay despite having acted lawfully

· Purpose of law is to adjust a given loss in a fair way with max social good, min loss and inconvenience and afford a guide to liability for future actions.

· Private rights can be invaded to protect public

· Private rights can be invaded to protect other private rights, but the protected rights must be of equal or greater value than those compromised

· Says that society rates interest as follows:

· Life and efficiency of its citizens

· Material interest in property

· Dignitary interest in property

But says that society does not care which individual suffers harm
· OLD VIEW: Perform a weighting of costs and benefits of actions.  If decide that cost outweighed benefit, then “guilty” because not justified, and liable for all proximate consequences.  If “innocent” then no liability.  Under this scheme are able to resist the act only if the person would be found “guilty”, but not if they are found “innocent”.

· NEW VIEW: As between the individuals concerned, the ones whose interests are advanced by the ACT should bear the cost of doing it rather than the cost being imposed on the party who obtained no benefit at all.  But does say that if the acts to minimize the damage are resisted, then the person who resisted should be liable for the full damages which result.  Since we have said there will be compensation for damage, resistance is not necessary, and he who does it should bear the risks.

Epstein Article, note 2 – p637

Argues that Vincent stands for the principle of SL – and that the party which acted should pay for the damage caused when the act was done to minimize damage to his own property.
Says that must consider what the party would have done if they owned all property i.e. the ship and the dock.  The appropriate behavior in that case would be the correct behavior in the actual case, BUT regardless, the party who does the act should be made to pay – hence strict liability.
Says that it is irrelevant whether the party acted with certain knowledge of harm, or acted only with risk of harm, in either case he is acting to minimize harm, and must be accountable for the harm caused.

Refers to Carrol Towing – p68 – learned hand test: Required to act if Loss > [P]robability of loss x [B]urden of prevention.  Says the only difference between the cases of Vincent and Morris (p638) is that P is either 1 or something less than one respectively

Note 3 p639

Could say that Vincent is a case of unjustified enrichment, and not tort at all i.e. boat owners unjustifiably enriched.


Could also use the principle of self protection – right to use another’s property is not a right to thrust your loss upon them, but is a statement that think the cost of your loss will be more than the cost to their property, so you rather pay for the damage to their property and not incur your full loss.
Rylands v Fletcher p639

· Unnatural Use, Mischief & Escape
· D’s commission the building of a water reservoir on their land, but it floods a neighboring mine, causing extensive damage. Builders did encounter old shafts when building.
· Actual builders were independent contractors, so owners not liable if negligent

Issue:
What liability does the ( have if some, otherwise harmless thing, imported onto his land, escapes and causes damage?



-Reasonable & Prudent Care? Or



-At his absolute peril? (Like strict liability)

Those who have anything on their land which if it escapes, could do mischief then you are responsible if it escapes even if you didn’t do anything wrong.  HL affirmed this.  

Exchequer Division

Action dismissed action for the D

Said not liable because it was not their fault that the water escaped i.e. were not negligent and their acts were lawful.  Said that not nuisance because does not offend the senses, but neither do damage from blasting canal or snow causing roof to collapse when caught in lee.

Said that not trespass because not immediate

Said not negligent, and Martin B said that when damage is done by collision there must be negligence.

Exchequer Chamber

Action sustained, Judgment for (
“The person, who for his own purposes, brings on his lands and collects and keeps there anything likely to do mischief if it escapes, must keep it at his peril, and if he does not do so, is prima facie answerable for all the damage which is the natural consequence of its escape” (In this case water)

Can excuse the person doing the act only if the damage was the fault of the victim or was an act of god.

Said that it is the same as if bring “fumes” onto your property and then they escape – will be nuisance.

Used the but for test to find causation.

Uses example of having cattle which escape, absolutely liable for grass they eat, but not for personal injury.  But if know the animal is dangerous, then will be liable for personal injury as well.

Recall nuisance cases where having good machinery was not excuse for nuisance – due diligence not relevant.  Court referred to fact that when jury found a chlorine factory D liable despite DD, they did not appeal and that proves no DDD is available.
P643 – Said Martin B was correct saying need negligence wrt collision, but that is restricted to land or sea highways.  Said that can’t travel on road w/o some risk, and victims take on that risk.  But can’t say that voluntarily take on risk when just stay on your property ( therefore don’t need negligence in this case.
House of Lords

Judgment affirmed – P successful
The non-natural use of land by collecting the water in a reservoir means that all action is at (’s peril (Actually somewhat narrows scope of the tort)

Says that if had been a natural pond it would have been non-actionable.

Water liable to do mischief it escapes

All damage from said escape ought to be made good

An example of “Enterprise Liability” – If you want to make money you carry the cost of damage done in the process

The strict liability of whether there was damage & not whether there was a duty of care (negligence) is justified by the fact that:

· The ( was completely innocent and had not taken any risks himself

· The ( was unable to influence the (’s use of land, so he is a helpless victim
Thus, tort law can be analyzed in terms of duty of care (negligence) or risk (strict liability); if you create the risk, you are strictly liable for the damage if the risk materializes

The occupier of land who brings and keeps upon it anything likely to do damage if it escapes is bound at his peril to prevent its escape, and is liable for all direct consequences of its escape, even if he has been guilty of no negligence.

The only defences to the rule in Rylands and Fletcher are 1) default of the plaintiff, 2) vis major, and 3) vis divina (acts of God).

Question – what if reservoir had been for the use of the community ?

( must Prove the following four elements, then burden shifts to ( to state a defence for its action

(1) (’s use of the land was non-natural (Mihalchuk v Ratke) – an unusual or out of the ordinary use of land.


(2) there was an escape  (Read v Lyons, Hale v Jennings)

(2) ( occupies or controls the land from which the escape occured (Hale v Jennings, Aldridge v Van Patter)

(4) the escape damaged an interest of the ( - In Canada you do not need to prove that damage was reasonably






             forseeable, in England you do b/c there R&F is sued in nuisance

Rylands v. Fletcher the foundational case from which strict liability stems. Strict liability exists when one is held legally responsible for the conduct itself, without reference to negligence or intention. 

Rylands v. Fletcher is generally used to deal with ultra-hazardous activities but also includes the following:

Water  - for escape during commercial use (dam, dike, filth or sewage in a commercial drain pipe, photographic film water).  

Does not apply to home water systems or public sewer systems b/c these are a “ordinary” and natural use of the land as noted by Tock v. St. John’s Metropolitan.

Fire
-  when used for industrial or transportation purposes (steam engine or tractor gives off sparks) – does not apply if fire is being used for domestic use.  Fire used in an unsual way will attract liability (ie thawing a pipe with a blow torch or if an unextinguished match is thrown away), fire from gasoline in a car no longer works b/c not its not “unusual”

Electricity and Gas – those who transport large quantities of gas or electricity are held strictly liable if it escapes and causes damage.  Normal domestic use does not attract R. & F.   Non-natural uses – storing gasoline on your 

property, manufacturing explosives, causing an explosion & fire through your unusual use of gasoline.

Other – release of poisonous fumes from a fumigation, pile driving which causes vibrations, the escape of animals with viscious propensities, the escape of methane gas following the use of organic matter if it is “unusual” spraying pesticides in a manner that is not ordinary (Mihalchuk v Ratke).

Usefulness of R & F
( 
If Negligence can’t be proven  (( is still liable even if guilty of no negligence)

(      If the ( has no interest in land, which is required for nuisance.

(      According to Aldridge v Van Patter, you can recover for personal injuries in Canada under R & F

Non-Natural Use   (1st mentioned in Ryland v Fletcher by Lord Cairns)

(
Linden: a non-natural use depends on the time, place, circumstances and purpose of the use and can change over time as technology advances  - a breach of zoning is likely a non-natural use.
The Demise of Rylands and Fletcher  (Burns wants R&F to live on especially for ultra hazardous activities)

In England and Australia  Rylands v. Fletcher has been taken over by the law of nuisance and negligence

Cambridge Water co. Eastern Leather (HL 1994)  
House of Lords influenced by article which stated that Ryland

was really a nuisance case.  Nuisance requires forseeability of harm ( forseeability included in the test for R & F.

At the time of the use of the chemicals, no knowledge that escape would be injurious ( strict liability does not apply. It was not forseeable that dropping small amounts of chemical on the floor would contiminate the local water supply.

Burnie Port Authority(()  v General Jones Pty Ltd (()   (High Court Australia 1994) (not in paper can)

(’s renovating their warehouse when a welder’s spark (a contractor) caused stacked insulation to catch fire destroying the (’s frozen vegetables

Claim in R & F, nuisance, and negligence against the Port Authority who hired the contractor.

R & F dead in Australia, instead the law of negligence prevails.  Court says R & F standard of non-natural use is highly subjective and unfair b/c it has no standarized and objective test.  ( held liable b/c they had a non-delegable duty.  The duty to take care involved “special and dangerous work” which cannot be delegated to the contractor.

Similar to the reasoning in Just v. British Columbia.  Burnie court says a duty of care applies in almost any circumstance that a dangerous good is brought onto land.  Negligence has now evolved to the point where it is 

inconcievable that a case would arise where the escape of something non natural would not give rise to a d. o. c.

In Canada, R & F is still the law,  but...

In Canada, we do not yet use the test of Reasonable Forseeability in a Rylands and Fletcher Action, however on an 

exam, you would be wise to suggest that if ourt courts follow Burnie or Cambridge, the test of reasoanble forseeability may be adopted in Canada as well.

R & F v Negligence   

R & F is still useful in the light of negligence because sometimes it is impossible to prove negligence 

(how the damage occurred – difficult to prove causation), you could try to rely on inferences by using Fontaine

and doctrine of Res Ipsa Loquitur (( has control of land so we can infer negligence), but R & F is a more powerful tool

R& F helps prevent dangerous conduct b/c (’s will be held strictly liable for their non-natural and risky uses of land. 

Defences to a R & F Action:
(1) consent – as per any other tort

(2) contributory negligence of ( - a palliatory defence b/c it only reduces damages




             - ie bones on your land attract a pack of wild dogs from next door

(3) act of stranger/act of God

(4) natural use of land

(5) no escape

(6) statutory defence  - if statute creates a duty/obligation on a public body to perform an activity, then the statute will exempt the public body from liability if the public body can demonstrate that its conduct is within the range of acts authorized by the statute and there has been no negligence. 

        Examples:  s. 288 Municipal Act ,                     s. 31 Hydro & Power Authority Act


        -cannot be sued in nuisance or R & F unless Hydro was negligent









                             

Strict Liability - Fault or no fault, you are liable for any risks that you create or have taken

Nuisance - Liability imposed for imposing an unreasonable intereference with the rights of your neigbours

Negligence - You are only liable if a duty exists and has been breached 

STRICT LIABILITY – victims awarded compensation even in absence of fault since its deemed “fair” to do so. Leads to greater deterrence as people take “supercare” to avoid being held liable for the nuisance themselves

Salmond and Heusten – Note 1, p644

Says that when Lord Cairns said only liable if a non-natural use, he opened up a can of worms – what is a natural use.  Says that this scope for interpretation allows the court to impose its own view of social and economic neeeds. 
This requires that Blackburn J’s judgement requries the rule that it is unnatural to keep cattle.

Powell v Fall p645

Applies learned hand thinking – train causes sparks, in 1880, and sparks cause damage.

Says must pay for the damage flowing from risks of using dangerous machinery.  If profits can’t cover damage, then society requires that stop using machine.

Losee v Buchanan p645

Steam boiler exploded and catapulted onto P’s land.  No negligence by D and therefore found no liability, counter to RvF.
Says we give up right by living in society, and this is fair because we all give them up – we all live in a social state.  Expands highway analogy from RvF and applies it to property – says that we receive compensation for such damage from the general good in which we share and the right to do similar things on our own land. 

Says that rights of property as well as of person, in the social state, are not absolute but relative and must be modified to promote the general welfare.

Problem – what if the activity of your neighbour does not promote the general welfare of anyone.

Then wrt animals, Losee says that it is based on the fault prinicple, if know they are wanderers, then keep them from wandering, if know they are dangerous, keep them from attacking.  
Rickards v Lothian p647

The P sued the defendant landlord.  The upstairs sink overflowed due to a blockage by vandals, the malicious act of a third party.  ( Sued in Negligence (not sustained in PC) 

I - Was it a non-natural use of land, resulting in Rylands v. Fletcher?

  - Did acts of 3rd parties cause the damage, with no liability on the (s

H - Suit Dismissed (Appeal Allowed)

R -The use of the land was not particularly unnatural (providing water in an office building is pretty natural)

· There was action by a third party that could not reasonably have been predicted

· In Nichols v. Marsland “A ( cannot in our opinion, be properly said to have caused or allowed the water to escape if the act of God or the Queen’s enemies was the real cause of its escaping without any fault on the part of the (.”
· In Blake v. Woolf “The general rule is, however, qualified by some exceptions, one of which is that, where a person is using his land in the ordinary way and damage happens to the adding property without any default or negligence on his part, no liability attaches to him”.

· Indicates that must not be everyday use which causes harm, must be some unusual use.

· Implies that if was a use for the benefit of the community, then even if is an everyday use then would not be liable.

•
Furthermore, the rule in R.v.F applies to non-natural users of land and in this case the user was a natural user thus, no liability.

•
introduces another exception to limiting a owners liability under R.v.F. that being if the escape was due to the malicious intervention of a third party.

•
this exception deals with the foreseeability of the danger and will later lead to the downfall of R.v.F.

•
this case also says that what is a natural or non-natural user is a question of LAW.

Many judges opposed to “strict liability” ruled on the term “non-natural” to exempt certain, common ordinary operations from the rule of Rylands despite the mischief it may have caused while others, in favour of the strict liability rule minimised the impact of “non-natural” in their judgements.  For instance, in Rickards v Lothian, Lord Moulton minimised the scope of “non-natural” to mean exceptional and increased danger (to limit strict liability) while Mr. Justice LaForest in Tock made the term more complicated (to make strict liability more common)   

Read v J. Lyons & Co., Ltd, p649
Facts: D manufactured explosives and the P was injured when working at the plant

Issue: Can damage caused by a non-natural use of one's land make him liable if the 'escape' did not go beyond his own property?

Held: 

Trial J held that R v. F applied

C.A. reversed the Trial J, said R v. F did not apply to personal or property damage on (’s land

HL affirmed C.A

•
no; in R.v.F., 'escape' meant escape from where the D has control or occupation of a place outside his control or occupation; thus, R.v.F. is inapplicable here and the court will not expand its application.

•
if the injured party was not on the D's property but was outside of it then, the D would be liable to any harm caused despite lack of negligence (b/c R.v.F. rule would apply; but Wexler says she would likely sue in negligence in this event)

•
Says that for personal injuries you must prove negligence and there is no evidence of negligence here.

•
Note: says what constitutes natural user and dangerous depends on the time and the circumstances, air travel was once dangerous.

There are two requirements to finding strict liability: 

1) escape (something must leave the defendant’s land) and

2) non-natural use (something likely to produce mischief if there is an escape).

· The rule in R v. F is based on the idea of mutual obligations between neighboring land owners – the obligations and duties between neighbors are more strict than between others..

· The definition of escape was modified in Read v. Lyons, 1947, HL.  Here, an explosion in the defendant's bomb factory caused personal injuries to an inspector in the factory.  It was held that there was no escape, therefore no liability.   The test was stated as "escape from a place which the defendant has occupation of or control over, to a place which is outside his occupation or control".  

· Also, the court impliedly held that there could be no recovery for personal injury, only damage to land under the absolute liability test.

· However, in Canada various decisions have held that there does not have to be an escape from one person's land to another, (Dokuchia v. Domansch, and Hale v. Jennings).  As far as personal injury goes, the Canadian courts have held that you can collect in Benning v. Wong and Frederic v. Perpetual Investments.

· A bomb factory, in time of war, in an industrial area, in not an unnatural use of land
HL not really happy with the fit of R v. F into modern tort law b/c it attaches no weight to the conduct of the (, ( they try to limit its scope, using the “Escape” theory

· If you’re on the (’s premises you must prove negligence, not done in this case

· Still refer to animals, tame must not graze on land of others, and fierce must not attack, as being an unusual stand alone category exception to the general rule that are required to prove negligence.

Note 1 p652

In Read v Lyons HL rejected idea that nature of activity being dangerous establishes liability.  In USA this is basis for liability.  1938 and 1977 restatement’s of torts have indicated this, with the only change being in the wording and the term “abnormally dangerous” replacing “ultrahazardous” to emphasize that whether or not is dangerous depends on where the activity is taking place i.e. desert or suburb.  Americans say are responsible for unpreventable miscarrige of the activity, but SL extends only to the type of harm which makes the activity abnormally dangerous.

Indiana harbor belt railroad v American Cyanamid Company p653

Explains case of Guille v  Swan as justification for SL – crown following crashing balloonist in NYC trample vegetable patch.  Says should have SL where have the following:

(a) Probability of harm is great

(b) Magnitude of harm could be great

(c) Accidents cannot be prevented by due care

(d) Matter not one of common usage

(e) Activity taking place in an inappropriate location

(f) Value to community is low

Says that if hazards can be avoided by due care (driving) or technology, then negligence is a good deterrent, but if due care does not help, like in a balloon, then should encourage relocation or reducing the activity and do this by imposing SL.  For example encourage explosives people to build factory in country and use a wrecking ball when in the city, which may be more expensive, but then you can decide if dynamite is worth the cost.

Moral of this article – SL where due care does not provide incentive.
Note 3 – Fletcher - Fairness and utility in tort theory, p655

Uses idea of non-reciprocal risk to determine if there should be SL.  If have RR, then should not have SL – like driving cars, because in long term it will all even out. Only have SL in a case of RR if are worried about short term burden being placed on one individual.

 But in Ryland (harm if you have a reservoir and I don’t) and Lake Erie (harm to boat different to harm to dock) had non reciprocal risks and therefore should have SL.

Argument for shifting losses is that:

Some individuals have better access to insurance OR can distribute losses by raising prices.

Says distributing losses is based on decreasing marginal utility of dollar, which is why have increased taxes for higher incomes, but this is distributive justice rather than corrective justice and tort law is about corrective justice.

Dangerous and/or uncommon activities will be non RR and therefore should be SL.

Rule of wild pet - SL, but tame pet - no SL makes sense because all have tame pets, therefore RR.

Airline pilots SL for ground damage but standard of negligence for air collisions – RR with other planes but non RR with public on ground.
With driving if you are negligent then you create non RR compared to those who are driving non negligently, and therefore you become liable. 

One must look at the risks which the group is exposed to and then determine if they are RR, therefore wrt keeping pets the RR group is the community as a whole, but wrt driving it is those driving with care. 

Can use RR to explain liability for battery or assault i.e. intentional torts. Assault creates a “rapid acceleration of risk towards a particular individual”, becomes non RR, and therefore are liable – explains why motive not important with assault.

Cambridge Water v Eastern Counties Leather p657

Explains distaste for R&F developing in UK and Oz
Solvent from leather factory (drips onto concrete floor) gets into ground water and contaminates well 1.3 miles away – deemed unforeseeable.

Lord Goff says that R&F was actually just an extension of nuisance, and therefore has same foreseeability requirement that nuisance does. Points to words of Blackburn which indicate forseeability is required.

Says forseeability and SL can be used together – say SL but only if foreseeable i.e. when know about risk but using due care will not help.

Rejected general SL for dangerous activity: Said that Read v Lyons excluded development of that idea unless have “escape” from land controlled by D, and that the Report of the law commission said it was a bad idea.

Says parliament should lay down SL law and be really specific about it so those who will be liable know who they are. 

Must ask if was a natural use of the land if going to apply R&F

HL basically added the requirement of foreseeability to the R&F tort.

Today this type of harm may be found to be foreseeable.
Burnie Port Authority v General Jones p659

F
(’s renovating their warehouse when a welder’s spark (a contractor) caused stacked insulation to catch fire



destroying the (’s frozen vegetables

I
Claim in R & F, nuisance, and negligence against the Port Authority who hired the contractor. Is the  liable under R.v.F. or negligence?
R
R & F dead in Australia, instead the law of negligence prevails.  Court says R & F standard of non-natural use is highly subjective and unfair b/c it has no standarized and objective test.  ( held liable b/c they had a non-delegable duty.  The duty to take care involved “special and dangerous work” which cannot be delegated to the contractor. 
Similar to the reasoning in Just v. British Columbia.  Burnie court says a duty of care applies in almost any

circumstance that a dangerous good is brought onto land.  Negligence has now evolved to the point where it is 

inconcievable that a case would arise where the escape of something non natural would not give rise to a d. o. c.

The rule in R v. F gives rise to a non-delegable duty of care which stays with the owner/occupier of the land and does not transfer to the person who actually does the damage – in this case, damages fall to be assessed under the ordinary head of negligence.

Says that R&F has been progressively weakened to the point that in Read v Lyons, explosives were considered a natural use of the land.

Ordinary negligence will cover most cases, and nuisance will cover the others, So R&F absorbed into negligence, apart from one or two cases which will be covered by nuisance, but regardless, the requirement for forseeability is imposed and the tests of escape and non natural are eliminated.
Says that were bring danger onto land, will have a proximate relationship with those around you, and an increased duty of care because of dangerous goods, and in a position of control while those outside are vulnerable because have no control or knowledge, and risk will be foreseeable, and risk will be non-delegable ( all of this means that will be liable in negligence, so we don’t need the confusing and ambiguous R&F rule.

In Canada, R & F is still the law,  but...

In Canada, we do not yet use the test of Reasonable Forseeability in a Rylands and Fletcher Action, however on an 

exam, you would be wise to suggest that if ourt courts follow Burnie or Cambridge, the test of reasoanble forseeability may be adopted in Canada as well.

3 explanations for explaining why R&F was created:
1.
Tort Theory: on the basis of common law where man acted at his own peril (primitive).  In the 19thC the common law was relaxed, such that, one was liable for fault only (modern/civilized).  Thus, we see R.v.F. being a primitive law that later was abandoned for a more civilized law.

2.
Legal Theory: R.v.F. was the creation of the law where there was none before thus, it could not be left to the jury but was for the court to decide.  When issues are taken away from a jury they become/or are matters of law, not fact.

3.
Facts: viewing R.v.F as bursting dams from a historical perspective; In 1852 and 1864 there were 2 major dam bursts which killed a number of people.  In the 1st accident, Firmith Damn, the builders of the damn knew it was going to break but they were not found liable because it was not known why the damn burst.  The only compensation was by way of charity.  The 2nd disaster was the Daledrake disaster and the Shefield Act imposed strict liability and compensation on the water company that owned the reservoir and damn.  However, the company was allowed to increase the price of water to the injured town thus, the victims ended up paying for the disaster loss over time.  The courts were possibly reacting to the seeming injustice of the past two disasters by making a model out of R.v.F and finding liability for dams.  But R.v.F. is different from these 2 disasters because no one died and the damns were totally different types.  The court was saying the fault was in creating the risk, not in the collapse of the structure.

VICARIOUS LIABILITY:

Jones v hart p661

Pawn shop attendant looses goods and therefore cannot return security money, owner of shop gets sued – successfully – the act of a servant is the act of his master, where he acts by authority of the master.
Note 1 p661

CL doctrine of respondeat superior – let the superior be responsible for the acts of the servant.

3 elements to determine if master liable:

Element 1:

Employee must have committed a tort – have SL to the extent that master is held liable when not at fault, but not entirely SL because must still be a negligent act by the employee.

Element 2:

Must be an employee – test used to be one of “control”, then became one of “organization”, but now are a list of factors which must be considered to determine the “total relationship”:

· Authority to control

· Employees role – are they a cog in the machinery of the defendant organization.

· Mode of remuneration

· Provision and maintenance of work equipment

· Provision for holidays

· Deduction of income tax

· Right to dismiss

· Power to delegate

· Degree of financial risk

· Does servant hire his own helpers

· Opportunity for profit

Element 3:

Tort must be committed in the course of employment – not “on a frolic of his own”

Canadian pacific railway v lockhart – carpenter used his own car to go between sites – was written company policy requiring insurance for 3rd pary – employee did not have such insurance – employer liable, was “performing the journey for the purpose of, and as a means of execution of, the work”, was not “outside the scope of his employment”

Note 2 – Discussion of respondeat superior, p663 

Holmes – should be responsible if you induced the immediate acts of the wrongdoer and the wrong was the natural consequence of the circumstances known to the D. Need a “check on the indifference and negligence of great corporations”
Baty – is a new principle and operates to check enterprise and penalize commerce. Says is deep pockets thinking and that we will harm industry if we harm capital – is against VL.

Note 3 – London drugs v Kuehne and Nagle international, p664

LaForest (dissenting) explains the motivations for VL:
1) Allows recovery for P via operation of deep pockets, but LaForest says that this is not the only motivation – says there are bigger policy issues as follows:

2) Since a corporation benefits from employing people, they should be liable for wrongs of employee, and besides, it is an insurance company that will eventually pay.

3) Employer able to distribute via higher prices and insurance

4) VL provides deterrence and incentive to encourage employees to perform well.

In Norsk LF says don’t need extra deterrence, have liability to bridge owner, don’t need it to bridge user

In KNI, wrt employees LF says can be fired, don’t need extra deterrence

In KNI wrt employers LF says VL will give extra deterrence, but they already have it in negligence, so do we need more i.e. previously he said just need some, now saying more is good.

Another inconsistency is that in KNI he wants to exclude employees as ever being liable, but it is a general policy of tort law that should have compensation, but what if employee has money but employer insolvent, then the LF idea would prevent recovery where there should be recovery.  Although I don’t know of a case where LF specifically is supporting compensation, it is still a general policy of tort law and his theory here goes against that – look for details of this when read p671 extract from London drugs v KNI
Ira s. Bushey v United States, p665

Seaman lane on his way back to ship when drunk.  Opens valves of floating dry dock and dock floods on one side, ship topples over and damages dock. Dock owner sues government.
Held: 

TJ – Government is liable because is efficient wrt allocation of resources

CA – Agreed with result, although not with reasoning of TJ

Reasoning of CA:

Government argued the Restatement of Torts which says that acts must be at least in part for the purpose of serving the master.

Court said that CA argument wrt allocation or resources did not make sense, also rejected argument that liability would encourage government to select employees more carefully – seaman lane had a unblemished record.

Said that in many cases, although not necessarily this one, the P would not be able to insure against the loss, but that this was NOT reason to find liability.
Said that incentive should be on dry dock owners to put locks etc on valves, which there insurance companies could insist upon.

Says that the idea of respndeat superior is not based on policy, but on the idea that employers should be responsible for the consequences of their activities.  Court then when on to find that the acts of seaman Lane were a consequence of the governments activities. Referred to Rutledge who said that employees bring to work their personal characteristics and fights, fun-making and lapse of care is inevitable.
Said that what happened was not totally unforeseeable, but did say that the standard of foreseeability in the case of respondeat superior is more srict than for regular negligence because employer should expect risks.

Said that it was foreseeable that workers returning to ship may to damage, and not NB that exact/precise mode of damage was not foreseeable.

Said that he was in a closed off area, no public access, that there was risk of some type of damage, and that employers should be responsible.

Note 1 p668 – categories of VL
Explains that original CL rule was that no VL, but now so many exceptions that not really a rule.
3 categories of exceptions:

1. Negligence of employer in selecting, instructing or supervising – this is not really VL because employer is sued for his own negligence

2. Non-delegable duty – Note that Australians have different definition for NDD – see top 669.
3. Work which is specially, peculiarly or inherently dangerous.

Catagories 2 and 3 accepted in UK, USA and Canada.
Note 2 p669 – extreme case of VL

Becker v Interstate Properties ( client held liable (under cat 1 above) because independent contractor did not have insurance – justified by spreading costs, minimizing losses and placing loss on those who stood to benefit from action – not generally followed in USA.

Note 3 p669 – Employee can give employer indemnity.

Lister v Romford – indemnity held to be valid despite the legal requirement that the employer was supposed to have liability insurance for the acts of his employees..
Viscount Simons said that can be an action in tort or K by master against the servant, and to discard the K between them would in effect grant immunity to the servant and would create a tendency of irresponsibility amongst servants, who we require to be vigilant. 

Lord Radcliff dissented: 
Says that will be an intolerable anomaly if allow K between employer and employee to be effective because it is required for the employer to have insurance for the employee, and in fact this insurance did exist and gave the employee a direct right of action against the insurance company.  So if the employee is sued alone, then can recover against insurance company using the insurance the employer took out, but if sued jointly with employer, then insurance company could recover against the employee using the K the employer has with the employee – so then employee pays and this is unfair.  Says this anomaly means that K between employee and employer is not valid.
Note 4 – Employee’s liability in London Drugs v Kuehne and Nagle, p671

Employees negligently damage transformer which belonged to London Drugs when working in storage warehouse of their employer.

SCC held that employees did have a duty to LD, but that they were entirely covered by the $40 limitation clause stated in the K between LD and their employers – has privity issues, but that is for contracts exam.
Dissent by LaForest said that was no duty on employees owed to LD:
Says that approach should be as follows:
Is the employees tort independent of the K between the P and the employer ( Look at the scope of the employment K, nature of the employees conduct. If independent of K between P and the employer, then sue employee.  But if not i.e. if tort related to employment, then does relate to K between P and employer, so apply VL rules, is the employer liable ? and was the reliance on the employee by the p reasonable (not sure about this one !!!)

Says should not be able to sue the employee because:

· Employee’s capacity to harm not related to salary

· Employer will be insured and therefore should not require employee to be insured

· Finding employee liable will upset policy foundation of VL

· Employee already has deterrence from fear of dismissal

· Removing the employee as a plaintiff will have little effect on the P wrt recovery because employees have little money.  (P may have fewer powers wrt discovery, see abuse of process comment – bottom p672)

· Employees have little say about who in the company does the risky work, employer decides so make him liable

· Risk of harm influenced by managerial decisions i.e. type of safety measures, level of technology which are beyond control of the employees.

· Says in a planned transaction the employer can adjust the risk with the P, but the employee can’t

Note that the only difference between the LaForest result and the majority is &40

Bazley v Curry p674

F:  A children’s organization operated two residential care facilities. The homes and the workers were supposed to be substitute households and families. The employees were to act as parents for the troubled children.  One of the employees sexually assaulted some of the kids (he was found to be a pedophile).  

I: Are employers vicariously liable for their employees’ sexual assaults on clients or persons in their care? (Yes) 
Are non-profit agencies exempted from liability? (No)

H: TJ said VL did apply, CA dismissed appeal, SCC dismissed appeal
R:  Salmond Test is the one to be applied:

Salmond says employers are liable for 
· employee acts authorized by the employer 
· unauthorized acts connected with authorized acts such that they can be recognized as modes of doing the authorized acts. 
There is a two prong approach to applying the second category of the Salmond test for determining vicarious liability with employers.  
1.  look at previous cases and hopefully they give clear indication on the case at hand, but if not

2.  Policy considerations: Look at broader policy rationales behind VL.  
Cases

Does look at the previous cases and says that there are 3 categories of cases in which VL has been found:

· Where the employee has been acting in furtherance of the employees aims – really only applicable to negligence cases

· Where the employee has created a situation of friction e.g. bartender hits rude client

· Dishonest employee ( even though employee clearly not furthering the interst of the employer, still find VL

Common thread is that the employer has crated the environment in which the tort was created.  

Employers enterprise has placed the risk in the community.

However, here there are not really any cases on point, so look at policy

Policy  

Says VL always been about policy – Master responsible for servant, later reduce VL because fear of stunting industrial growth.

Primary policy decisions are rooted in (1) victim compensation, (2) deterrence 
(1) Victim compensation is one of the foundation considerations of VL. One who is to receive the economic interest when business is doing well should also be responsible when times are bad – person who introduces the risk incurs a duty – therefore fair to make employer compensate.  Where the conduct is closely tied to a risk that the employer’s enterprise has placed in the community, the employer is to be held liable.  Where it is only loosely related there is no liability.

(2) Fixing the employer with responsibility should deter ( Are in a position to prevent via efficient organization and supervision.  “Beyond the narrow band of employer conduct that attracts direct liability in negligence lies a vast area where imaginative and efficient administration and supervision can reduce the risk”
McLachlin says that VL should be based on questions of firstly fairness of compensation i.e. is it fair that we make the employer responsible for this act, and seems to start from the assumption that the employer brings risks into the community and secondly deterrence.  She says that this will preclude liability when the acts of the servant are completely unconnected to the employment.  In these cases there will be no deterrent effect.

· Don’t use traditional negligence foreseeability, the connection between tort and employment is broader than that.  For negligence look at specific conduct, but for VL look at broad risks incident to a whole enterprise.
· Can’t use a “but for” test, b/c too many things will be seen as creating liability. “The enterprise and employment must…materially enhance the risk…before it is fair to hold the employer VL. 
· Here the risk of harm was high b/c of the relationship b/w the employees and the kids.  There should not be an exemption for non-profit organizations.  

· To determine employer liability one must be guided by principles on page 681: 

· Confront question of VL openly, consider if sufficient connection between the creation of the risk and the wrong even if the wrong is unrelated to the employers desires. Bear in mind ideas of fair to make employer compensate, and deterrence.  No VL if unrelated, don’t make employer an involuntary insurer.
· See p681 for factors to be taken into account when deciding if sufficient connection between the risk created by the employer and the wrong.

· Random sexual act will not attract VL – need a material increase in the risk as a consequence of the employers enterprise.

· But if adult with child for long time, in private, and intimate acts, then risk of harm increases, just as having lots of $ in hands encourages theft.

· Time and place may negate VL, if off site and after work, then it was not the work which created the risk ( May still be liable though – See bottom 682, and focus on whether employers enterprise and empowerment of the employee materially increased the risk of sexual assault and therefore the harm, and always keep 2 policy considerations (fair and efficient compensation for wrong, and deterrence,) in mind.
· Should there be an exemption for non-profit organizations – No, see p683.
· See p685 for summary or reasons why is VL in this case.

· My ideas - I accept the deterrence argument, and think that it more fair that institution pay, but I am not sure it is fair to say that a non profit organization created the risk, although where exactly does the funding come from…if taxes then OK, spread loss, if donations, then OK, people will still donate…so overall does not matter, but I think society as a whole should bare the burden of the children society neglects – therefore make government pay, and raise taxes 1 dollar. I think that a non-profit organization doing a task which government would otherwise be required to do, then government should pay. So then this ends up being a good ruling because if all go bankrupt because of VL, then government can set up the necessary institutions.  Idea that need VL as an incentive for deterrence is n/a to this kind of operation – these type of people love kids, gov does not need to worry about them being slack wrt abuse….so should just make government pay.
Jacobi v Griffiths p685

F:  A non-profit organization was a recreational facility for kids. They were not acting as parent figures at all.  One of the supervisors sexually assaulted two kids.  The mother knew that the kids were going to his house.  Griffiths was authorized to mix with the children and develop rapport, but was explicitly prohibited from being alone with the children or from mixing with them outside of the club environment.  In the club environment there was always a number of volunteers around so that they could monitor each other.
I: Is the organization liable for the employee’s assault?
H: No, his actions were too far removed from his duties in relation to the club’s activities. Was sent back to trial to see if club was liable under a fault-based action. But they are not vicariously liable.

Ratio:  Looks at the Salmond test: 1st case law then policy.  Looks at the issues of compensation and deterrence in terms of non-profit organizations.  Determines that there must be a very strong connection test for non-profit organizations before vicarious liability comes into play.

Reasoning: 
Majority judgment my LaForest:  

Says that must be fair to employer because considerations of deterrence and compensation favour the P i.e. we will always want compensation, and will always think it is more fair to compensate from a big organization rather than let P bear the burden, and will always think that large financial consequences will encourage deterrence.

LF says that the ideas of fairness wrt compensation and deterrence may not always be applicable if non profit:

· If non profit and have no means to internalize the cost, then not really fair to just say let the corporation bear the burden, not saying preclude VL, but deep pockets thinking that someone must pay, is not as applicable to a non profit organization as it is to a commercial enterprise.

· WRT sexual assault, what deterrence could club provide to a volunteer that potential 10 year prison sentence does not already provide?

Given that the policy considerations are less applicable to non-profit, there must be a very “strong connection” between the enterprise and the sexual assault ( So non-profit are treated differently ??? judgments on same day , but Bazley was unanimous, Jacobi was split.
VL says, even if you take the max precautions, will still be liable of something happens – may encourage volunteer organizations to leave the field.

Majority then says that was a long string of events from the permission given by club to the assault ( too remote.
Children also had a mother to look after their interests.

Did not accept that the club encouraged intimacy, kids could also leave the club at any time, or mother could take them out.

Said that the power Griffiths used was not given to him by the club.

The employee had no authority over the children; he was not acting as a parent.  

Says that tendency to want to compensate the vulnerable, but vulnerability is not the strong link that is required.

Dissent:  
· Admits that time and place count against VL

· But says are 2 countervailing issues

· Time and place are only 2 of the many considerations

· To treat the incidents at the home of Griffiths as discrete isolated events misses the point

· Says that he was put in a position of power and trust by the club, and that is what gave him the opportunity – created the risk and risk materialized, now club must pay.

· Says fairness of compensation and deterrence are applicable in this case.

Must determine if the employee’s intentional torts were sufficiently linked to his employment duties.  Dissenting judges felt that part of his duties was to be in a position of trust for the kids. He was also not required to be with other adults when with the kids.  It is the authorization of the trusting relationship, which they think is pertinent.  They feel that all the relevant factors suggest that the torts were linked to the employment.  Also feels that charities should not be exempt from liability.  

Lister v Hesley Hall p691

House of Lords – post Curry and Jacobi

Warden at a boarding house for boys with emotional and behavioral problems. Warden was responsible for day to day operations and discipline
This judgement seems to criticize the SCC and stick to the original Salmond test of is there a connection and was it part of the employment or a frolic of his own.

Lord Steyn

Says that the Salmond test requiring a connection between the authorized acts and the improper modes is a way of drawing the line and deciding on VL.

Indicates that the acts being on work time and premises establishes the connection.

Says that it is “unnecessary to express views on the full range of policy considerations examined in those decisions”.

Says is just a question of whether the torts were so closely connected with the employment that it would be fair and just to hold the employers VL ( Yes ( because acts were inextricably woven with the duty in this case.

This case is clear, but how would their rough and ready approach stand up on a borderline case?????

Lord Clyde

Quotes central motors case in which Lord Cullen noted that employers hire people, not machines, and that the employers must take the risk that the employees commit wrongs.  Employer gives the employee the power to do well or ill, and must bear that risk.
Rejects all the policy considerations of the SCC – Says just look for a “sufficient connection between acts of the employee and the employment”

Says Curry and Jacobi rightly decided i.e. in line with “sufficient connection” test, but don’t need all of the policy analysis.

Lord Hutton

Says that the SCC give lots of policy justification for having VL in the case of sexual abuse on children by employees, and he agrees, but says SCC do not really give criteria for actually deciding cases.

Lord Millet

Says that if employee steals potatoes, the employer is VL – this means that employer is VL for the intentional wrongs committed by the employee, especially when the employer put the employee is a position of trust and power.

Says do not look at failure to perform duty, that would not be enough, but look at intentional acts.

Says do not need to “dissect” the wardens duties like was done in Bazley and Jacobi. 
DAMAGES

SCC said that damages always a matter of calculation, not impression.
Problems = kinds of heads, present sum, effect of insurance or other benefits.

Posner article on damages, p697

Non fatal accident has 3 economic consequences:

1. Medical and related expenses

2. Earning capacity

3. Pain and suffering

Says that all have an opportunity loss component, first two obvious, but says (p700) wrt pain and suffering you have lost the opportunity to purchase a given amount of pleasure for 1 dollar i.e. if lost an eye or limb reduces the amount of pleasure which can be purchased for 1 dollar.

Lump sum payments are preferable because (1) less admin expenses and (2) full incentive for P to move on and try to recover – would be incentive to stay disabled if periodic payments.
Higher the interest rate the smaller the award – although need to look at inflation as well.

Must determine wages in all years between injury and retirement, and then find the present value of it.

Wages change in occupation regardless of inflation i.e. 3% increase annually in wages of labour because of improvements in productivity of labour therefore can pay them more – I will call this prod inc, but note that it is different from the increase in wages because you are promoted.

Gives an argument that (inflation and prod inc) offset interest rate – therefore if just pay out current wages for “truck drivers” of each respective age of person between injury age and retirement age – then will be about right.
Note that pain and suffering is sometimes given as the short title for pain and suffering, loss of amenities and loss of expectation of life – where applicable.

Because no market for “lost ears”, can’t determine the pecuniary value of P&S easily.
Says that people would have to be paid if you wanted to take out an eye…and increases depending on how bad the injury is going to be…for death it would be infinite,  but clearly we don’t value death so highly else we would make more effort to reduce deaths.
Andrews v Grand & Toy Alberta Ltd, p700

A 21-year-old man was rendered quadriplegic in a traffic accident for which Mr. Andrews and his employer Grand & Toy were found to be 100% liable at trial and then 75% on appeal.

The amount of damages that should be awarded

TC
-$ 1,022,477.48

CA
-$ 516,544.48  -massively lowered “Special Care/month”, increased lost earnings, lowered Pain & Suffering from $150,000 to $100,000 and left special damages unchanged.

SCC
-Finds total damages of $ 817,344, less 25% contributory negligence = $ 613,008

P702 - “No appellate court is justified in substituting a figure of its own for that awarded at trial simply because it would have awarded a different figure if it had tried the case at the first instance.  It must be satisfied that a wrong principle of law was applied, or that the overall amount is a wholly erroneous estimate of the damage

P702 – would be better to award periodic payments, but would need admin system and extensive debate to decide how ( for legislature not courts. Says actuarial science does not deal with victim, inflation, fluctuation on investment, tax variations (p711), ( I add - difficulty of predicting recovery) all point to periodic payment – See top p708 for criticism of weakness of contingency allowances.
British law commission found that P’s and insurance companies did not want periodic payments – p702

Special damages = medical costs, etc. up to point of litigation, this was not in dispute at the SCC.


1 Pecuniary Loss - 703

Future care


Standard of care - 703


TJ said pay for him to be at home, CA agreed that was better but said unreasonable, SCC said must pay for him to be at home. Life sentence in institution, home is castle, did not want depression of a home.

Needs 2 orderlies and a housekeeper – put P in position he would have been in, don’t expect him to mitigate, no RP in the P’s position, if they had the $, would stay in an institution – he has sound mind.
Must be moderate and fair to both parties – compensation not retribution

Can’t compare to government welfare because are not providing for the needy, but compensating someone who would never have been needy.
Is still mobile and has sound mind – not fair to put him in an institution.

Said can’t speculate that he may go into an institution to save money – that is his choice.

Argument of social cost being too high for big damages N/A for future care costs – see quote top p707

Social cost cannot compel the unacceptable.


Life expectancies – 707

Accept 5 years less than normal i.e. take 45 not 50.


Contingencies of life – 707

Take 20% off here because may go into hospital or state institution full time and then won’t need your money to support yourself.  Did say it is not for life expectancy but is was equivalent to “risk of loosing job” when considering future earnings – in both cases don’t want to pay too much.
Says is ultimately a speculation as to what this is – drawback of lump sum approach.

Prospective loss of earnings


Level of earnings – 708

Are compensating not for lost earnings, but for lost earning capacity.

Wages would increase from 830 to 1750 on retirement – take figure of 1200



Length of working life – 708

Would have gotten a full pension at 55.

Even though life expectancy was reduced for future care costs – don’t reduce it here because are compensating for lost capacity not lost wages – pay for loss of that capacity that existed prior to the accident.

After adjust for mortality – working life expectancy is 30.81 years.


Contingencies – 708

20% reduction because may have lost future earnings from unemployment, illness, accidents and bad business.

Although often applied, this reduction has problems, First these negative effects partly accounted for in selection of 1200 value above, and what about business fortunes? And business bad luck has government schemes to support you – UI etc.

Should depend on the nature of the P’s occupation – if he does dangerous work then this may be a bigger reduction, but overall it should be small!
Should consider actuarial evidence at trial



Duplication of the cost of future basic maintenance – 709

Food and clothes also counted in future care costs, unfair to D if count twice – say 53% of salary is taken by food and clothes and rent.

Considerations relevant to both heads of Pecuniary loss



Capitalization rate – 709

10% return on long term investment and 3.5% inflation – 7% overall rate of appreciation of lump sum payment – discount future wages by that amount.



Allowance for tax – 710

Would pay tax on future earnings, but will now pay tax on capital gains i.e. interest on investment – does get cost of one 24-7 attendant as tax deductible – don’t apply tax adjustment.

Notes here that the future care sum should be self extinguishing.

What about pension – I guess that comes out of wages i.e. the 47% left after the cost of living allowance was removed because it was covered under future care.

2 Non pecuniary Loss - 711

This is an area where the social burden argument can be considered.
Must be fair wrt earlier cases, but will necessarily be arbitrary and conventional

3 approaches:

· conceptual – fixed amount for each faculty – thumb = $ X

· personal – look at individual and decide how much thumb was worth

· functional – how much to provide with reasonable solace i.e. give quality of life
SCC likes functional approach – gives sense to giving money, and does not demand large amounts – see bottom p712

Must look at individual – how much to enable them to live tolerably.

Awards should not vary between provinces, only according to individual

Time for SCC to stabilize awards.

One figure for pain and suffering, loss of amenities, loss of life expectancy

Cap at $100 000 even if paralyzed and have full mental capacity.

Damages Principles Arising from the Case:

· The purpose of awarding damages is to restore, as much as possible, the (’s life and put him into the position he would have been in were it not for the tortious action of the (.  This means a reasonable standard of living, in this case care at home, and not in an institution.

· Damages for payment of normal future expenses (Clothes, food, rent etc.) must not be duplications of loss of future earnings (TJ discounts future earnings by 53%, SCC approves

· When life expectancy is lost due to the injury, loss of earnings should be based on original life expectancy, b/c the degradation was a result of the (’s actions, which ought not to be rewarded, and instead it is loss of earning capacity, not loss of wages which is being compensated for.
· When calculating capitalization, future interest and inflation rates must be anticipated.

· Since taxes would have to be paid anyway in life, the award should not make any provision for them.

· The calculations should provide for a self-extinguishing sum, since a residual sum would amount to over-compensation.

· SCC fixes the Non-Pecuniary award at a maximum of $100,000.  This is an award for maximum loss (to lose more amenities, ( would have had to have died).  Amount is subject to inflation, and may be increased in exceptional circumstances.

Dickson did a nominal rate of interest of 10% and an inflation rate of 3% is to make the real rate of interest look like 7% when it’s really 2 or 3%.  SO we should only be discounting by the real rate of interest which is 2 or 3%; as a result of this “travesty,” the Rules of Civil Procedure were amended to state that 2½% is the proper rate of discount. 
There’s also an idea of discount for contingencies – we don’t want to over-compensate the P (think Lake Winnipeg); there is some sense to this idea, as P can buy insurance against the outcome that $1 will be necessary with $0.8, if the probability of the outcome is 0.8  - I think this is for if don’t die, but get put into hospital for a long time, or a state institution – then you won’t need your money to look after yourself.
If a disabled person would be better off at home rather than in a hospital, then the person has the right to be at home and the D should provide the $ for that, even if  it is more expensive(economics aren’t important)

Puts a cap on non-pecuniary damages for pain and suffering.  At the time they put max at 100,000 but now I think its 250,000. They base this purely on economic reasons of wanting not to drive up these damages and thus increase insurance prices.
-the doctrine of mitigation doesn’t apply with seriously injured people. For example, the P in this case doesn’t have to accept spending the rest of his life in a hospital even though he could. However, for less serious injuries, if you can have an operation to help resolve the damage, and elect not to have it, it will mitigate the damages.

The sum must be reasonable. The sum must be fair to both parties but consideration of whether the P has the ability to pay has never been a consideration

courts takes into consideration your lifestyle before the accident (i.e. if you were athletic)

S.C.C. wanted to establish a more predictable means of determining damages.  They want to change it from a question of fact to a question of law.  “If we leave it to the jury, who knows what they are going to say!”  The person should be compensated a reasonable amount, restitudio in integrum, so that the ( is put back into a position that he would have been in before the accident.

Today, if you are close to the max, you tell the jury.  In cases, where it is lower, you don’t tell the jury, but adjust it if they award higher.  It has become a question of law, not fact.

Why wasn’t this policy decision made by Parliament?

Lump sum or periodic payments, p715

Says victim will never be better off with periodic payments than would be by a lump sum payment.
Says that private insurance won’t offer annuities which are indexed to cost of living i.e. won’t protect against inflation – this suggests that the P may suffer as a result of inflation –this seems to suggest that periodic payments would be good – but the author does not actually say this, just says that we are all affected by inflation.

Says that arguments for periodic payments rest on paternalism and has 2 major drawbacks:

1. A regular person can borrow against future earnings i.e. take out loan, but a P would not be able to borrow against future periodic payments.

2. If there is a choice, the victim who opts for the lump sum benefit may suffer because the court thinks it would be better for him to go for a periodic payment.

Then talks about the “moral hazard” ( the tendency of a P to not get better or earn money because will then just have reduced payments to that effect. If you knew that 100% of your earnings would be taxed, would you work?

Says there is also major admin costs with monitoring improvements in P, and this makes it infeasible

If PP were a good idea why don’t insurance companies do it for indemnity insurance i.e. they could pay less if down the line if insured person got better – it is because admin costs are too high.  This is the reason why the courts should not do it either.

Watkins v Olafson, p716
C.A imposed periodic payments – overruled by SCC.

Said PP allowed by Canadian statute if agreed upon by parties.

Starting to use PP in USA and Oz

But question here is if not permitted by statute, and not agreed by parties, can court force PP – No
Too big a step for courts which are supposed to incrementally extend principles – up to legislature to do major changes.

Can’t decide a big change on a single case – need a full scale inquiry.

How would PP work – more court time, costs, need rules for how it would work.

Would be too much uncertainty for P.

Also need D to provide security wrt future payments – difficult to arrange.

Lack of finality – forcing ongoing relationship between strangers.

Courts can make such a big step given the complexities involved – stick to lump sum.

Note 3 - Rea article slamming 7% rule in Grand & Toy, p718

Not really sure about this note – they are saying that 7% as a discount rate is unfair to the P, and that 2-3% would be more fair – I am not fully understanding why though.
Note 4 – Legislation to control discount rate, p720

Some legislatures specified 2.5% per year.

Lewis v Todd, p720

Said that not up to SCC to define a fixed discount rate for all cases, because would be doing that on the evidence at trial in one case only.
Up to legislature to specify.

Otherwise keep hearing evidence at trial and wait for a trend to develop.

The productivity factor, accounting for the fact that wages will go up as workers become more productive, was accepted to be 2%.

Restored trial method and overruled CA who took the figures from another case w/o explaining why they thought the other figures were more correct.

Arnold v Teno (SCC 1978) p722
Question for loss of future earnings for totally disabled 4 y/o girl
TJ and CA said she would follow mother and be a teacher or equivalent – based lost income on 10 000 p/a = teacher likemom

SCC – Said cannot speculate – 5000 p/a = poverty line, 10 000 p/a is too generous – said 7500 p/a but then discounted to 6000 p/a because is a chance of illness, disability or financial disaster for all people.

Based compensation on full employment from 20 – 65 years of age – Will make feminists happy.

When economic losses flow from personal injury, they are almost always recoverable.  Usually the injury must be to the person who I suffering the loss, though a parent may recover for time spent tending a hurt child – Teno v. Arnold Ont. SC
Toneguzzo – Norvell v Savein (SCC 1994) p723

Girl injured at birth.
TJ only had female earnings tables in front of him, and w/o request by counsel, he made a positive adjustment for the fact that women’s earnings are still behind men’s, but that this inequality is diminishing.

TJ assumed that would work from 19 to 65.

CA affirmed TJ

SCC said TJ not in error, and definitely not clearly in error.  Therefore TJ cannot be overruled, and the whole issue for using men’s or women’s income tables is for another case when all the evidence is presented at trial.

Lindal v Lindal – non pecuniary damages, p724
Affirmed limit of 100 000 for non pecuniary loss.
Does not depend on actual injury – don’t develop a tariff – depends on special circumstances in each case.

Andrews, Teno and Thornton (the trilogy) each got the same i.e. 100 000 even though injuries different

Looking to provide for general physical arrangements above and beyond those directly relating to the injuries in order to make life more endurable.  
Must set a limit or else D, and eventually society, will pay for extravagances by victims.

Note 9 – Criticism of damages for non pecuniary losses, p725

Really criticizes past pain, which the law does compensate – past pain is irrelevant unless it produced present deterioration.
Says law is interested in non-economic issues e.g. punishment (crim law and punitive damages), and judicial remedies of a preventative nature e.g. injunctions and SP.

Says damages can be given to restore self confidence and a sense of justice, wipe out outrage, consolation.

Says NP damages are more appropriate if a continuing sense of injury e.g. dismemberment.

Where there is no economic loss, it does not make sense to keep increasing NP awards which serve no economic function.

Note 10 – Caps on NP awards, p726

Says cap does not tell jury what award to make for less serious injuries.
It is actually the less serious who are over compensated and the more seriously injured who are under compensated Putting a cap on unfairly affects the badly injured.

Says that the law compensates for all P&S i.e. before trial and after trial.
Is not because the D intended to do the harm, but because the D is legally responsible.

Says that NP payment should be equal to the amount that a RP would pay to avoid the P&S associated with that injury.

If the risk of injury for the particular accident was 1:10000 – ask, what would the RP pay to eliminate this 1:10000 risk i.e. to be given a guarantee that will not suffer that harm, then x by 10000 and you have your NP damages

Note 11 – Bender, Non money remedies, p727

All interconnected, all victims have care giving needs, responsibility means taking care, not just paying for someone else to do it – time for legal responsibility to take account of this.
Must make tortfeasor responsible for some care giving – this will make companies more careful about who they injure.

If woman had designed tort law it would have different remedies – obligations not only to pay, but also to care.

Wilson v Martinello, p729

Wife and daughter killed in car accident – Husband entitled to compensation.

Gross up is the amount by which future care costs and pecuniary costs (excluding loss of future wages) are increased to account for the fact that interest on investment is taxed.

If D has insurance, then insurance money can be used to purchase an annuity and give the P periodic payments – this saves the D money and the P gets tax free flow of payments, and does not have to worry about tax laws changing to affect his payment and does not have to worry about investment risks, and P does not have to worry about fund management costs.

S.116 of Courts of Justice Act says that if the P asks for gross up, then he must take periodic payments, unless it is in his best interests to not have periodic payment.

Here the P want to buy a franchise, only has one daughter – is in his best interests

Note that in cases of victim needing care then PP may be better, also less risk of victim spending all money and becoming a drain on society.

In McErlean v Sarel, the gross up was 57%

Payments under structured settlements are not subject to tax.

The act gives the TJ discretion to decide if is in the interest of the P (burden of proof on P) to get a lump sum and if it is, the P is entitled to full payment including gross up.

Once the TJ finds the P is entitled to a lump sum, the act is N/A and McErlean v Sarel applies – P is legally entitled to lump sum and is not obliged to accept periodic payments.
Cunningham v Wheeler p735

Facts

Mr Cunningham hit by car – off work for 20 weeks – had union collective agreement negotiated disability benefits – should the damages payable by the D be reduced by disability payments.
Held:

SCC majority – No – If consideration for the benefits, then same as private insurance and do not get subtracted taken into account when determining damages from D.

Reasoning of Majority:

3 Questions:

1. Should private insurance be deductable from damages

2. Should collective agreement disability benefits be deductable

3. If disability benefits are not going to be deducted, it is because the P gave consideration for them, but what is the burden on the P to show that he gave consideration.

Note that question 3 implies that if get payment under a scheme for which no consideration was given, then those will be deducted from damages payable from the D – so seems that sometimes D does get benefit from schemes other people bear the cost of.

General rule of tort compensation – compensate the injured party for the harm of the D’s negligence.  Don’t allow double recovery, but since 1874 there has been an exception for insurance – why?
P gets insurance money, not simply because of the accident, but because of the K he formed and the premiums he paid. Because P has made payments, double recovery is not prohibited.
Later the explanation became that D should not benefit from initiative and financial burden borne by P.

Therefore insurance exception prevails.
But what about disability benefit ( same as insurance i.e. do not reduce damages by disability benefits paid to D, BUT MUST BE CONSIDERATION BY P !!!

What types of consideration must be demonstrated by P:

1. Evidence of wage trade offs in the bargain

2. Evidence of other employee benefits tradeoffs in the bargain

3. Evidence of direct contribution e.g. deduction for payroll
4. Evidence of contribution by employer which were part of the employees wages

Not limited to collective agreements – individual contracts OK as well.
Note that these exceptions have the effect of allowing double recovery.

My question – even if proportion of damages payable not reduced, is the quantum of damages reduced because the judge knows that there are other benefits – will the court know about those, may reduce quantum, even if only suspect other benefits.

Reasoning of Minority:

Basic rule is that do not allow double recovery.

Said that there are 2 apparent exceptions to double recovery:
Charitable gifts – don’t want to discourage aid and not practical to hear evidence on charitable gifts such that a deduction could be made.

Insurance deduction from Bradburn ( But McLachlin distinguished between two types of insurance: Non-indemnity insurance – get a fixed payout on the happening of a certain event, regardless of the consequences of that event, and indemnity insurance – get payout depending on consequences.  Said that Bradburn was a case of the first. Said that mixed jurisprudence, but that recent trend is that while non-indemnity insurance will not affect damages, indemnity insurance will affect damages ( Sick leave and unemployment benefit which depend on the severity of the harm will reduce amount owing by D.
Rejects the idea of consideration permitting double recovery.  

Substitute loss argument

The substitute loss argument says that the P has incurred a separate loss and therefore should be entitled to the benefit from that loss.

McLachlin says that damages in tort are only for the loss to the P, if the P has less loss (because got money from indemnity insurance), then less compensation is required from D – don’t even consider the other payments P made.
Even if do consider other payments P made then damages by D = damages – benefit + payments by P to acquire benefits.

In tort, take your victim as you find them, sometimes this increases the damages (thin skull),and sometimes it decreases the damages.

Says that the consideration by the P was for other benefits – what if no D, what if difficult to prove negligence, what if D insolvent, what if takes long to get money out of D ( So these are the benefits P is giving consideration for.

Deterrence Argument

Says that overall deterrence is not in issue, just the additional deterrence because will be required to compensate for more than the P has truly lost.

Says that is “far from clear” that will have any effect on deterrence.

Says that deterrence is not the only basis for damages, else we would have heavily punitive damages in more cases.

My idea – you don’t know if the person you tort will have benefits which would reduce your damages – so how can this affect deterrence.

Argument that the tortfeasor should bear the loss

Assumes that there is a loss to be borne.  The tortfeasor does not benefit because still pays the full extent of the loss experienced.  When P was wearing a seatbelt we do not say that the tortfeasor has benefited from the P’s prudence.

The social inequity argument
Says that the argument that it is the high earners who will have private insurance and the low earners who will be under benefit schemes is not accurate.
Private carpenter will have private insurance, while minister of justice will have benefit schemes. 

Subrogation

McLachlin says that full recovery by tortfeasor must be made in the case where the P’s rights have been subrogated to the insurer or benefit fund – this will not result in double compensation.

But since, because of practical and cost benefit reasons, rights of subrogation are seldom exercised by insurers or employers.  Therefore the default should be to deduct benefit received subject to proof by P that monies will be paid over the subrogated 3rd parties.

The need for certainty

McLachlin says that society deserves certainty ( need a clear rule

Under the Cory judgement, each case must be decided on its facts i.e. was the P’s consideration sufficient – says will lead to burden on courts, delays and cost to the public.

Conclusion on the law

Principle, precedent and policy all favour taking benefits into account, unless rights of subrogation are in place. To the extend the plaintiff has been indemnified, no loss arises. Only exceptions are charity and non-indemnity insurance and pensions.

SHOULD TORT LAW BE REPLACED? p745

TL has been criticized, especially wrt PI
Can defects be locally remedies or are they inherent?

Should it be totally or partially abolished, if partially, then which parts ?

Full compensation under a statutorily implemented schemes is not feasible across a wider set of injuries, so then what level of compensation should be made, and by who?
VIABILITY OF TORT LAW:

Blum and Kalven  - Auto compensation – Defending the FP p746

Idea of fault tied to views on personal responsibility – affected by religion and culture.
3 objections to fault as a scheme:

1. decisions made on imperfect information – could lead to unfair result

2. even if have lots of information – not clear what fault actually is

3. Even if full information and good idea of fault – would be applying the idea of fault to arbitrary criteria

Issue 1:

Against Fault Principle (FP): Split second time sequences, maybe no witnesses, maybe poor quality witnesses, long time to trial – Deterioration of evidence. 

For FP: Evidence an issue in all law, not just auto accidents.  At least auto accidents are in public domain and we are all familiar with cars and roads etc

Issue 2:

All the big ideas in law are vague on the borderline cases

Test of intelligibility – are there clear cases – yes, but can forget about them if only read CA cases.

FP has been used for generations by lawyers, judges, students, professors – so can’t be totally unintelligible
Issue 3.1 – Law exaggerates the actor’s contribution – road engineering etc also plays role

Law deals with a causative factor which it can single out – the at fault driver, and makes them fully liable.

My idea – driver chose to drive on that road, also in CN we make party not 100% at fault potentially 100% liable.

Issue 3.2 – Punishment does not fit the crime.

But objective of TL is to compensate, not punish.  At is some correlation between degree of fault and damage.

Issue 3.3 – b/c we are all careless, we are all in the same boat morally and it is pure chance which decides who pays and who does not.

But those who take more chances will cause more accidents.  We do take differing amounts of chance and  have differing amounts of skill.  In other areas of negligence, clumsy people are held to RP standard, so why not on the road.

Issue 3.4 – Too many victims go uncompensated because of difficulty with proving fault, how do we better shift the loss.
But can’t assume that the loss should be shifted at all. The CL does not assume the loss should be shifted, it asks if the loss should be shifted in each case – this is the commitment to the fault principle. (This issue is tricky because the defence states the policy of the CL as justification, but the policy is what is being questioned.)

This paper does not refer to deterrence at all – clumsy people should be deterred from driving, and then if they do, they should be more careful i.e. defend the fault principle by saying that need deterrence.

Franklin – Replacing Negligence – Attacking the FP, p749

Facts of fault system

FP accepts that 25% of victims will not receive any compensation ( hard to prove fault and may also get nothing if you contributed to accident.
No clear precedents – uncertainty encourages desperate victims to settle.

Small cases get overcompensated and big ones get as little as 25% of real economic loss.

Reason why it is the way that it is

Insurance developed as liability and not 1st party because those likely to be liable have money to pay premiums – But now those liable have deep pockets and litigation as aimed to broaden liability.

FP gives a way to compensate victim w/o destroying the D.

First party insurance is less popular

Two factors which make change to no-fault possible

Insurance has tendency to spread losses – this socializes the cost of harm

People have been willing to allow government controlled social welfare systems to spread loss – this demonstrates societies compassion for victims, else would not have social welfare, medicare, workers compensation etc.
Argument against fault system
FP preoccupied with the D, ignores social need of the P
Says archaic principle from industrial age, new attitudes to compensation, and now have insurance.

No need for deterrence – in crim the P and the D are separated, so why not here?
If D would be liable w/o fault, then would be super careful to avoid harm – this is OK for products liability, but how would it work in car accident – ask black !

Says social gain from shifting losses.

First party insurance would not work because many poor P’s cannot afford to pay for it.

Says that if make D liable in all cases, then he will put up prices such that true cost, including social cost, will be clear, and then can let consumers decide if they want to do it (– think football helmets…this works if they are required by law, but if not, people may not use safety devices which may actually have helped them.)
Says is more efficient to make D pay
(One big assumption is that p is not bringing frivolous lawsuits.)
FP makes a lottery for P – identical P’s may get very different awards.

FP makes lottery for D – damages depend on fortune of P – thin skull

Even though have social welfare, medicare, workers compensation etc, still need tort law to cover the gaps – don’t want any victims left out.

Gives figures which show liability insurance is inefficient because of litigation and administration costs.

Says FP causes other costs like psychic harm via delays and uncertainties

( Insurance spreads loss anyway, desire or society has to compensate is reflected by welfare schemes ( FP is out of date.

Little – Up with torts, p752

Admits shortcomings of tort law
Much can be said for comprehensive compensation scheme for accident victims as well as a regulatory framework for the control of modern society.

Support minimal government, but says that what is minimal depends on what society needs the government to do:
Flesh and blood parties have been replaced by phantom institutions.  With big corporations, never a single person to blame and causation becomes complicated.  An individual citizen is not on an even playing field.

Admits that is expensive and often leaves harm uncompensated.

TL cannot adequately regulate modern industry which is now highly sophisticated – therefore need more regulations.

Says tort law is still needed

A lawful mechanism to separate acceptable and unacceptable behavior.
Establishes individual responsibility and personal accountability

Remedy process of compensation has twin virtues of direct relationship between wrongful act and being true to the private nature of the process – no blatant social retribution.

TL restores the status quo as best anyone can – by giving money.

Compensation is NOT the goal of TL, just one of the benefits of the chosen system.  The goal of TL is to serve as a civil law method of distinguishing acceptable and unacceptable behavior.

Cultural and political value outweighs economic cost

People need a forum to have justice done, show they were right. Society needs accountability.

COMPENSATION SCHEMES:

Chapman – Lessons from the Auto Accident Compensation debate, p755

Explains that there is a major variety of auto insurance schemes and that even no-fault schemes have widely varying characteristics.
Explains no fault, add on no fault and threshold no fault.

Explains development of the schemes in Ontario in detail

This can is brief because the article is mostly facts – see TB

Fleming article on New Zealand, p758

Since 1974 eliminated tort law wrt work related injuries, auto injuries, PI by accident, certain industrial diseases, criminal injuries.
Guiding principle is to replace financial loss, NOT to a social welfare system of assuring a minimally adequate standard of living – So get paid 80% of pre-accident earnings – with limits.

In 1992 removed lump sum payments which covered loss of amenities and pain and suffering, costs were killing the system – and allowed some tort recovery for these.

Have been problems with demarcating what is covered and what is not. Particularly so wrt medical errors.  Dealt with problem of taking incentive away from medical institutions, by giving them no claim bonuses and making them partly liable in event of claim.

Have two sources of revenue – Motor fund and Earners fund.

Collect premiums through post office.

Have been able to give better compensation w/o increasing tax burden too much.

This can is brief because the article is mostly facts – see TB

Sugarman article, p760

Outlines 5 models for accident prevention and compensation schemes.
As move 1-5 risk assessment goes from individual to centralized body and the focus of compensation goes from the individual to the group.

Says models can be combined / overlapped ( not mutually exclusive.

Says NZ has collective model, but while his description of the collective model has a focus of meeting the basic needs of all i.e. social welfare idea, the Fleming article said on p758 that the NZ model is not based on a social welfare idea, but gives compensation based on pre accident income. 

Says that no modern industrialized society relies predominantly on libertarian model.

This can is brief because the article is mostly facts – see TB

Blum article – Auto compensation – public or private, p762

2 main objectives – (1)compensate, (2) quickly
CL has policy to not compensate all, and is slow.

If we say that the CL policy to not compensate all is bad, then we have an additional cost, but where does this money come from? – this is what the systems try to address !

Gives 4 schemes:

1 – centralize all claims, still give CL victims what they would have got, but try also give people who would not have gotten at CL something – admin efficiency will provide extra $ ( not enough and people get claims conscious

2 – Reduce compensation for those who would have received at CL, but give them quick in exchange for the reduction – but those who had clear claims at CL will not be happy

3 – a combination of 1 and 2 – find that economies not good enough, CL victims get short changed.  Also difficult to get support.
4 – Social security type system – no big payments, just some for all. Motivated by concern for people who do not 
take insurance for themselves.

Restricts power of individual to choose.

Rich pay for poor – mitigates the evils of poverty by state intervention into free choice.

But to prevent taxes from being too high, would have to allow the welfare fund to recover from negligent drivers – but then have fund suing drivers and therefore drivers take out insurance

So a middle ground is suggested – minimum payments for all claims, and this cost gets shared by all drivers, and CL for bigger claims if you want, and then deduct your welfare payments.
Says problems with social security approach are:

· Less deterrence

· Taxation and government administration.

· More power to government, less to the private sector

· Less individual autonomy

This can is brief because the article is mostly facts – see TB

Blum article – auto compensation – ceilings, cost and compulsion, p765

Must decide, when inventing a plan, will you have a bottom limit (deductible), ceiling, scale down, and will you allow recovery to CL.
CL does not pay all victims, only those who can prove negligence under rules of CL.

No plan has ever tried to give full CL compensation to all victims – See p765 for reasons.

Must decide you are going to say…this is how much we want to pay…lets tax accordingly, or say, this is the size of the money pool, how much and who do we pay. This fixed pool approach is generally the reality.

Insolvency analogy – don’t have enough money to pay all, so how do we split what we do have – like an insolvent estate when have lots of creditors lining up !
Can use floor, ceiling, scale down.

Floor (Large deductible - Reduces number of claims, saves admin, but can’t say that “all victims got something” and may encourage private insurance.
Ceiling ( Bigger the claim (when over the ceiling) the smaller the % payout.  But most claims fully paid

Scale down ( all claims paid to the same incomplete % - fair.

CL overpays small claims and underpays big claims – plans aim to accurately pay small claims and still underpay big claims, and give the extra $ to the victims who would not have been able to prove CL negligence.

Does preserving CL claims protect those with serious loss – well, not those who can’t prove negligence.  Most plans allow some CL action. The more serious victim is still left at the mercy of the CL system, plans discriminate against the more seriously injured. Could eliminate this as a concern by saying (1) should not be paying large economic loss awards anyway, (2) get insurance if want to be protected against major losses.
Is limited protection of excess economic loss justified by concerns for distributive justice i.e. can we use distributive justice as a justification for not giving high awards i.e. point (1) above ( no although the high income earner will be affected by the ceiling, the more commonly affected person is the median earner with severe or long term injuries – so then we should say that the ceiling has a time component ( and the whole ceiling system gets into an issue of distributive justice – are we less concerned with doing justice if you are wealthy, than if you are poor.
Is limited protection of excess economic loss justified because voluntary insurance is made available? – i.e. point (2) above.  While it is true to say that high income earners can insure if they want, we saw above that it is often the long term injured middle income earner who is more affected. Also, if the high earner has to insure for most of his loss, is it fair to make it compulsory for him to buy into a plan which covers only part of his loss.  But can’t get into this question because it is impossible in practice to draw a line between who will be obliged to buy in and who can opt out because their income is sufficiently high.

At what level should the ceiling for unconditional reparations be set ( What the limit should be i.e. high so that seriously harmed victims get compensated, or low that can say that a large proportion get adequately compensated, depends on how you see the role of tort law.  If you see CL as having a minor role, then set the ceiling high, if you see CL as having a major role set the ceiling low.

If high ceiling, then why have CL at all, and still discriminate against the most seriously injured because even if the ceiling is high it will not fully cover them.

If low ceiling, then why have plan at all, well the argument for a low ceiling goes as follows: Small claims unduly expensive to process, so if have a plan for them, then can pay all small claims using savings from economies of scale and a plan will also eliminate the nuisance factor of small claims.

But if the tactic of setting the ceiling low is to catch only the small claims, why not just eliminate small claims – because we don’t like the idea of asking the poor to cover their own losses, and would like to be able to say that most of the claims were paid, and since most claims are small we could not say this if eliminated payment of small claims. So by setting a low ceiling, are saying that the rich (big claims) will go to court, but poor will get paid by the plan.  So in a compulsory system, we are telling the poor that they must pay insurance for their losses instead of taking the risk…this telling the poor what to do is distasteful.

Purpose of high ceiling would be to force the lower and middle class to have all their losses covered, but this forces the rich to buy into a system which would not protect their interests.

Purpose of a low ceiling would be to force the poor to have their losses covered, but then middle and rich are forced into a system which does not cover their interests.

Finishes with an argument which says that despite attempts to leave the CL behind, it still has a major way on which the plans are viewed.  Then says that the fact that plans have first party insurance does not offend most people because….I have no idea what they are saying in the last sentence……!!!! 
Abel – Critique of American tort law, p773

Wants to replace tort law with socialism
Says in an accident first thought is are they OK, not how much will we get. Even if manage 100% recovery on fault system, still have two flaws (
1. Still the poor likely to get injured because less incentive for care to them because pay them less when we hurt them.

2. Paternalistic system because not allowing those at danger to decide who is at danger – says should have work rotation scheme – all be a construction worker for a while 

Says should overthrow capitalism
Says under workers comp type schemes – reduce max benefits even more so that can compensate ALL victims.

Don’t compensate for damage to property or earning power – this reinforces inequality

All are born equal

No damages for intangible injury – rather give compassion

Take money and effort currently spent on putting fault and compensating, and use it to prevent accidents for all.
Full health care and minimum standard of living for all.

Atiyah, PI in 21st century, p776

Says that tort law for personal injury should be abolished and NOT replaced with a social welfare system – thinking the unthinkable.
2 powerful ideologies driving our belief in the tort system

1. Political right to have justice done – based in view of personal responsibility.

2. Consumerism – we want compensation and believe that large corporations must be kept in check.

These both support the finding of liability.

But under current system, those who receive payout do so from insurance company which the tortfeasor had, possibly by compulsion, and they don’t actually pay for the accident – so ideas of corrective justice are not applicable – well I am not so sure – premiums do go up.

Says is a world wide movement against social welfare, so rather abolish tort law and leave it all up to first party insurance.
Says people will pay for it and expects the following characteristics in the type of insurance which will be offered:

· Use of excesses

· Little coverage for pain and suffering

· No medical insurance – either use NHS or use your existing private insurance

· Says some people don’t need income protection, pensioners, some could exclude short term income losses from their plans – students, employees whose companies are prepared to pay for them if sick for a while.

· People will insure the portions of their income which they feel they need to.

Says so few people buy 1st party now, and tort law gives so little coverage, that even those who do NOT buy 1st party wont be much worse off, and will at least be spared part of the motor insurance premiums.
Advantages 
· Admin costs go away – save taxes

· Better coverage – better than torts and get more payout than social insurance

· No need to distinguish between accident created and naturally created disabilities – full incentive to recover

· Consumer choice

· Distribute burden of accidents, at the moment it favours the rich and not the poor i.e. all members are making contributions to cover the average accident costs, but when you get paid out you get paid according to your wage losses etc, so if you are poor you are getting paid less than average, but your premiums are set to compensate average, and if you are rich you are getting paid more than average, but your premiums are set to cover the average.
· No adversarial process

Criticisms

· Full of holes, but so is torts – now can choose what coverage you want
· Deprive right to sue – but ideas of corrective justice don’t exist anyway because insurance companies make payments

· Nothing for pain and suffering – can pay for this if you want, but most people when thinking rationally won’t want to pay for this coverage

But what about poor people who can’t afford cheapest plan – will they be covered by the government – say if income below 15 000 p/a

More likely to avoid harm to yourself, at the expense of others – drive others off the road to protect your own car, hit pedestrian instead of pole, would this then be an intentional tort.
Will still feel resentment if you think “he did it to me and it is his fault” – people don’t think about the fact that it is the insurance company paying out – more road rage.
Trebilcock – mapping the contours of the debate, p782

Says that deterrence cannot be left to police – stats show this does not work.
Says the idea of separating compensation and deterrence does not work, and that compensation schemes which do not punish for failure and reward for no claim end up being very expensive – and also result in more accidents.

In NZ all contributions are standard – no risk rating applied to the payment which people have to make.

Result of similar policy in Quebec – all drivers pay $300 p/a and young men now don’t have to pay $2000 p/a, sharp increase in the number of deaths.

Workers comp same policy – in 1982 one company deserved 1.6 million while other should have paid 2.6 million.

But is hard to implement risk rating – small companies are hard to predict true risk profile, and nature of industry always changing.

When add risk rating – starting to add in fault and causation.  So here is a chain – if no fault, then all same premiums, but then no incentive and road deaths or unfairness, if do modify premiums then are heading back towards fault.

Moral hazard occurs in two forms

Before accident: I am insured so may as well do risky things

After accident: I should exaggerate my injury and not bother getting better

Can’t maintain horizontal equity i.e. equal premiums and benefits
In NZ first week off work for work related injury paid by company, meat worker short term sick leave increased by 92%.
Says if insist on compensation scheme, then leave tort law for corrective justice and deterrence and for extreme cases of intentional, reckless, gross negligence.

If want to reduce accidents, pure compensation scheme does not work.

Calabresi – Approach to non fault allocation of costs, p784
Goals of accident law are compensation and reduce accident costs, punishment is not a goal, insurance policies don’t reflect how morally wrong our driving is, just how much damage it causes.
Compensation is not the only goal, if it was then we would just have social welfare, would not distinguish between accidents and other illnesses, but would just compensate for them all.

We want to discourage dangerous activities, or at least encourage carefulness.
Explains p785 that is a continuum between activities and carelessness causing accidents, but says that while traditional tort fault principles focus on carelessness to determine costs, we should rather try a new approach, divide things up into activities i.e. categories and see what the cost of each category is i.e. driving, bussing, pedestrians, bike – and then divide up the categories e.g. male drivers under 24….keep dividing up until no noticeable difference between the categories. 

Then when have an accident apportion the costs into the categories, using apportionment formulae if available, else just straight division.  Then can get costs of each category and set premiums accordingly.  Then will be incentive for people to move out of the high cost (premium) categories.  
Said can determine involvement factors by including them in categories, and if no difference is established based on that distinction, then it is not a factor i.e. effect of planes on accidents, so then can eliminate that as an involved factor.

Says that this will deter people from being in dangerous categories and will allow proportional funds to be directed towards compensation.
Says that problem with this system is that might not be enough deterrence, so still need fines etc.

Also some behavior is totally unacceptable e.g. driving drunk, so don’t make that a category for the market to determine the cost, but outlaw it from the start – so need political policy judgments as well.
Also says that people don’t know what is best for themselves, so they may not make choices to move them into lower risk categories – this is one of the reasons for imposing the basic rules.

Says that the current system has some deterrence, but is thought to provide inadequate compensation, in an attempt to fix this there is a temptation to go to the extreme system of social welfare, but this lacks deterrence, so should try this classification procedure for setting premiums according to riskiness of category combined with laws and penalties to deter bad behavior. 

Blam and Kalven – Auto compensation plans, p791

Basic premise is that it is good for an enterprise to pay its own way
Can economists help lawyers to decide on a compensation scheme ? – only if lawyers specify the goals.

T basic goals economists have:

1. Allow consumers to determine the appropriate allocation of resources by making consumer decisions

2. Maximize output by achieving the most efficient use of resources – minimize waste.

Wristwatch dial example – causes harm to consumers.  If find liability cost of watch goes up, consumers pay, if find no liability then consumers pay for harm directly, via suffering or insurance. Finding liability is like imposing compulsory insurance – could say bad because does not allow consumers choice, but on average it is irrelevant because consumers bare full costs.  This is because it is a close group of users and suffers – economics tells us that what law finds is irrelevant
With regards auto insurance the situation is different because not a closed group – the users are not the only sufferers i.e. pedestrians also suffer.  If leave entire cost on victims, some of whom are not users, then the cost of the usage will not be borne by the users, and will not be an efficient use of resources because the auto users will not be dissuaded as they should be if they felt the full cost. Putting the cost on victims is called externalizing because it places the cost outside of the industry, or the user group.
If the cost of using auto is not fully the result of actually driving a car, but part of the cost is just the cost of living in this society i.e. even pedestrians benefit from delivery trucks, then putting the full cost on auto users is not accurate either, this will also distort the true cost and will not lead to the correct amount of dissuasion and therefore will not result in the ideal use of resources.   So here economics cannot give us the answer i.e. because the users and victims are not the same group.  
Says deterrence is not a sound reason for placing more liability on users, because they are already deterred from bad driving by fear for their safety. 

Says common law gives drivers incentive to be careful, and pedestrians incentive to be careful, so maybe it is a good balance. But if the option of penalties is considered then maybe the common law deterrence is not that useful

Even if it could be shown that putting full cost of accidents on one group i.e. users or pedestrians, this would still not address equity (fairness) which is one of the major goals of the law.

Apart from insurance goal of spreading costs, insurance is also supposed to educate users about the costs of the activity so they can decide if they want to participate. So if we put an inaccurate fraction of the costs on the users, then it does not result in accurate consumer resource decisions because those decisions are based on rough assumptions rather than true indicators.

Putting costs on a group without knowing exactly how much to put, is just a form of deterrence – and CL use of negligence and CN do that already.

The idea of pooling risk between all drivers blunts the impact of driving negligently, this slightly weakens TL system we have now, but certainly does not encourage compensation plan. 

No claim bonuses and mandatory deductible have apparently not served well as deterrence, and besides you can do this within the existing system, and don’t have to change to a compensation plan system to do so.

1 Pecuniary Loss - 703


Future care	


Standard of care - 703						


		Life expectancies - 707


		Contingencies of life - 707


Prospective loss of earnings	


Level of earnings - 708


		Length of working life - 708


		Contingencies - 708


		Duplication of the cost of future basic maintenance - 709


Considerations relevant to both heads of Pecuniary loss


		Capitalization rate - 709


		Allowance for tax - 710


2 Non pecuniary Loss - 711
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