Real Property – CANS - Ramsay


CHAPTER 1 – THE LEGAL CONCEPT OF LAND
A.  FROM DEPTHS OF HELL TO HEIGHT OF HEAVEN

1.  AD COELUM – To Heaven (Airspace)

(A)  COMMON LAW -

Ownership of land should be understood as a series of rights and obligations.

Rights:
(1.)  The Right to Possess:  the remedy of self-help.  That is, the right to eject the possessor.

(2.)  The Right to Use:  to use your property as you choose (within a set of defined limitations),

(3.)  The Right to Manage:  to decide the extent of time the property will be used for a given purpose (i.e.:  agriculture vs. development, etc.)

(4.)  The Right to Income:  note the distinction between income and capital.  Owner also has the right to use that income as he or she chooses.

(5.)  The Right to Capital:  the right to dispose of it and incur profit or exchange.

(6.)  The Right to Security:  qualitative factor.

(7.)   The Right to Support.

(8.)   The Right of Transmissibility:  encompasses the law of gift and the law of succession.  Owner may dispose of land when he or she chooses inter vivos (during lifetime of).  The alternative is a testamentary disposition through will or by virtue thereof, enters into estate.

(9.) The Right to an Absence of Term:  The owners right to decide how long he or she will exercise the rights of the property.  Note:  expropriation can be exception. 

Obligations:

(1.) Obligation not to engage in any activity that will cause harm to another property (culpable)

(2.) Liability to execution:  Owner may incur debt and may not be able to pay which could result in execution > lien on land.

(3.) Residuary:  Residual right of an owner to do anything he or she wants so long as the action complies with the law.

Airspace and Soil Rights:

Physical boundaries on vertical plane:

At Common Law maxim of ‘whoever owns the soil holds title up to heaven and down to earth’.  Maxim has been restricted.

Kelsen – stands for the proposition that an infringement into your airspace can result in a trespass (which could be actionable and result in an injunction).

Issue becomes what is the reasonable height to which you can own? 

The rights attached to the space above and below the property.

In all cases the courts find that the legal maxim, 

"Cujus est solum ejus est usque ad coelum et ad inferos", 

(which means whoever owns the soil also owns to the heavens and to the depths), is an outdated maxim

that should be laid to rest.

> an action in trespass requires that P show that there was an incursion upon his land; ie. if P wants to show a trespass in the airspace above his land, then he must show that airspace is property equivalent to land capable of ownership

> conclusion: 

(i) airspace is capable of ownership (equivalent to land), but only up to the height required for the ordinary use and enjoyment of his land (Bernstein)

(ii) a “land based structure” which intrudes on P’s airspace while remaining fixed to D’s land and grounds for trespass

KELSEN v. IMPERIAL TOBACCO CO.  (1957, QB)

F
P leased a tobacco store.  Attached to the wall of the adjoining building, and extending eight inches over his property, was an advertisement for Imperial tobacco.  Another company offered 


P money to erect a sign on his property if he could get the other sign removed.

I
whether P has an action in trespass (or nuisance) for the encroachment of the sign eight inches into the airspace above his property?  


P specifically wanted trespass because then an injunction was possible.  

H
Held:  trespass lies; injunction granted.

R
(i) it is trespass to erect an object which overhangs or intrudes into the immediately superincumbent airspace of another. 


(ii) there is no ruling in this decision as to the height to which the airspace is owned.

P had to prove that he had a right to the airspace above his building (there is no doubt that the sign trespasses 8” over his building).

Defence argues several alternatives.  Said there was an agreement with the landlord.  If that doesn’t work there was an implied contract.   If not then it was a nuisance, not trespass.  If nuisance it should be damages not injunction

Case also tells us a little bit about leases.  A tenant has a right to possession.  Tenancy is in some respects similar to an owner’s position, in that they can both have rights over the airspace.  

Winrob v. Street & Wollen – 1959 BCSC

F:
P signs k to buy house.  P hires a lawyer (D) to handle legal work.  D does a search of title but does not search any maps or plans to determine land dimensions.  It is later found that some of the land P thought he had bought was not on title.  Sues D for negligence.

I:
Should a solicitor look at plan to ascertain dimensions of a given lot in the exercise of due care.

H. No. D was not negligent.

R:
Lawyers are lawyers, not surveyors.


Responsibility for ascertaining plot dimensions is on the purchaser.

R
A solicitor is under no duty to examine the boundaries of the land and to ensure that the purchaser's expectations are in accordance with what is contained on the register as to the boundaries of the property.

BERNSTIEN OF LEIGH (BARON) v. Sky Views  1977 QB

F:
P brought action because D flew an aircraft over P’s property at a height of "many hundreds of feet above the ground" to take a photograph. 

I:
whether the rights of a land-owner to airspace above his land have to end somewhere?

H:
Judgment for D – NO trespass.

R:
(i) it is well established that the surface owner has rights to the airspace above his land


(ii) problem: public and private rights in airspace must be balanced (ie. modern technology, with aircraft and satellites which operate for the public benefit, can't be found to be in trespass every time they pass over someone's property)


(iii) balance would best be met by "...restricting the rights of an owner in the airspace above his land to such height as is necessary for the ordinary use and enjoyment of his land and the structures upon it, and declaring that above that height he has no greater rights in the airspace than any other member of the public.".

Ratio:  
The rights of an owner in the airspace above his land should be limited to such height as is necessary for the ordinary use and enjoyment of his land.
How do we reconcile Kelsen with Bernstein?
Issue of use and enjoyment.  Kelsen wanted to use his airspace to sell a different advertisement.  Kelsen had an interest in that airspace.    


Perhaps, we could note that most cases of aeronautics found to be not a trespass.


Land based objects are more often found to be a trespass.  

( Could argue that land based height, defines the useable space.  

QUEEN OF MANITOBA v. AIR CANADA  1980 SCC

F
Manitoba (P) was trying to force Air Canada (D) to pay sales tax on all aircraft passing through Manitoba airspace.

I
whether province has right to tax vehicles in its airspace?

H
NO province could not tax planes in its airspace.  Judgment for D.

R
(i) airspace was incapable of ownership due to the fact that it was so difficult to survey and to assess if a trespass had indeed occurred (ie. maxim cannot be taken literally)


(ii) province cannot extend taxing right beyond its borders

R
At some unspecified height, ownership ends. Up to the heights that are necessary for the use and enjoyment of the land on the part of the owner. 

Manitoba v. Air Canada – 
Court of Appeal decided that there was no jurisdiction of the province over airspace.  

R
Case stands for the fact that at least at a great height, there is no ownership.

Lewvest v Scotia towers (1-015)
F:
(’s construction cranes oversailing (’s property.

I:
whether ( had a cause of action in trespass so that he could get an injunction?

H:
Held:  injunction granted for (.

R:
(i) although ( was not having the use or enjoyment of his land affected, trespass was found


(ii) this decision distinguished Bernstein b/c it ruled that a crane was a “land based structure” which intruded on (’s airspace while remaining fixed to (’s land and that was grounds for trespass


(iii) this allowed ( to sell the right to oversail his property to (.

(B)  LEGISLATION

Aeronautics Act

>  maintains the crown right in the airspace around airports

Land Title Act
· s. 139 states that; "Airspace constitutes land and lies in grant"; problem: statutory interpretation (ie. Land Title Act has no definition of "airspace"; turn to common law to determine meaning of airspace)
· s. 140 states that upon transfer there is not an implied grant of easement to use adjoining airspace; ie: must be granted

· s.141 : an air space parcel may be subdivided in accordance with the Strata property act
· s.142 : airspace parcels in respect of highways is vested in the crown: provincial or municipal accordingly.

· S.143 : Air Space Plan: Upon compliance with the Land Title Act the Registrar will register new indefeasible titles.

Strata Property Act – used to be Condominium Act  RSBC 1996, c. 64 

· Deals mainly with Strata plans.

· Provides form of government for strata development: each strata member of a corporation who elect a board to vote on budgets and set policy.

· 6(2) states that owner of a strata lot (plan) may deal w/ his individual space in the same manner as conventional land-owner, but he may not deal separately w/ jointly owned facilities.
Allows the buildings to be divided, so that people can own the fee-simple of an individual unit in a condominium.  You don’t only get your unit, you also get a share in the common property (ie. halls, foyer, elevator).  

(  In some ways you are owning the ‘airspace’.  You don’t just own the land, you own what was formerly airspace before the building was built.  

Under the statute there are two types of ‘plans’ that you can have.

1) Bare land strata plan:  does not involve a building.  Involves a subdivision on a horizontal plane.  When divide subdivision, the roads do not become public (as in a conventional subdivision), they are shared property among the owners (ie. a gated community).

2) Building strata plan:  for dividing buildings into different units.  Which can each be individually owned.

Strata lot:  the piece of property that the individual owns.

Also called a Strata property, or a Condominium.  When someone says they own a condo, they actually own the ‘strata lot’.

Strata lot also comes with a proportional share of the common property.

Another thing covered by the Strata Property Act is a method of governing the building and the common property.

Owners can set bylaws, which govern how individual owners can use their individual units (ie. no pets, no kids).

Strata Corporation:  the legal entity which runs the strata development.

Strata Council:  the board of directors who run the strata corporation.

Airspace parcels:  Specific volumetric area which you can own.  And can go underground as well.  Airspace can then be treated like land, and is treated as such.

· If A grants a parcel to B, A does not give up the airspace above or below the parcel.  B does not get the airspace ‘up to heaven, and down to hell’.  

· S.142 can have an airspace parcel over a highway (ie. could run a skytrain).

· If you have an airspace parcel you do not automatically have an easement.  Need to create agreements to be allowed to cross others land, to gain access to your airspace.

Within the airspace, you can then create a strata plan in that airspace.  May use more than one type of zoning, so have a different airspace parcel for each.  Example, 1 airspace parcel for offices (different interests than residential), 1 airspace parcel for residential.  Different strata councils.  

What do we know about ownership of airpspace:

1 - Clearly, there is some ownership in airspace above your land.

2 - Also, at some unspecified limit – that ownership ends.


How do we decide what that height is?  



“Can’t limit the land owner in use or enjoyment”



“Intrusion by a land based object”  

3 – There are some statutory guidelines as per airspace.  

( “Condominium Act” – now called “Strata-property act” 

Strata-property act allows us to take a building and divide it so as to create individual ownership in suites.  Ownership above ground level, in what was formerly airspace.  

(  Original statue said that the ownership ‘extended upward without limit’.

· Aeronautics legislation (relates to what you can do near airports etc.)

· Land Titles Act (1-16)

Airspace parcel:  a volumetric parcel can be set out in a plan.  You can then obtain ownership of that space – also can go below ground (ie. for parking garage).

2.  AD INFERNOS – To Hell (below the surface)

The maxim does apply; the surface owner owns land to an undefined depth, subject to:


(i) crown rights,


(ii) terms of original grant,


(iii) statutory restrictions.

· crown usually owns all gold and silver.  (Royal Mines Act 1688) – In BC they always have.

· since 1897 other base minerals except coal have been reserved, 

· since 1899 both coal and petroleum have been reserved, 

· since 1951 all natural gas has been reserved.  

>  to determine if the owner has the right to a particular substance in the soil, it must be determined what the original crown grant says, and, when the crown grant was made. 

>  Note: even if you own land, you can't stop another from mining your land if they have acquired the crown's rights to the minerals.  The crown will grant the right to minerals for a royalty.

Starting point:

English common law the crown retained certain interests.  In particular retained the gold and the silver.  The other minerals and mines belonged to the landowner.  

In BC:  The crown always kept gold and silver.  

· All of this is subject to the terms and reservations in the original crown grant (any grant may have already limited the rights to these things).  It is possible that some of these usually excluded rights were included.  

B.  FIXTURES
- Chattels: tangible chattels in this case

>”quicquid plantatur solo, solo credit” “whatever is affixed to the soil belongs to the soil”.

 > fixtures are considered part of the land, and as a result, in any transfer of land, all fixtures are included

>  law of fixtures has been well established;  several general rules:

(i) If the article is not attached to the soil other than by its own weight, it is prima facie a chattel.


(ii) If the article is affixed, in whatever manner, it is prima facie a fixture.

>  three part test:

(i) determine the degree of affixation: if so slight as to indicate to the reasonable man that it is a chattel, it will be deemed as such

(ii) determine purpose of affixation:  if the article was affixed to better enjoy the article, then it is a chattel, but if the article was affixed to better enjoy the land, then it is a fixture.  (Davis)

(iii) the purpose of annexation: if affixed to improve the value of the land then a fixture, if affixed to improve the value of the chattel then NOT a fixture

 Note: that the actual intention of the person affixing the article is irrelevant as the above test is an objective test to determine intention "patent to all to see".

 Questions for Determination of Annexation: 

1.) Has there been an actual affixation? Must be, or not a fixture

2.) What is the purpose of the affixation?

3.) What if the purpose is to increase the value of the land and the value of the object?

What happens when something from personal property becomes affixed to real property?

Does it remain personal property or does it become real property? 

Must look to basic common law rule… Does a transfer of interest in Blackacre, whether by sale, or gift, or morgatge, or lease, included all the fixtures on Blackacre. 

(  Common law says it includes all of the “fixtures”.  

A fixture is a chattel so connected to the land that in law it forms part of the land.  That which is attached to the soil becomes part of the soil. 

Doors/windows etc which actually get incorporated into construction is not what we’re talking about here.  They are chattels but they become part of the building.

Lets look at some of the situations.

What happens when you buy a piece of real estate with a house on it?  What comes with it.  

1. Clearly you get the land

2. Clearly you get the building

What about curtains, chandeliers, fridge etc? To be negotiated.  Must be sure you know what is included.

Same with commercial property?

Hotel?  You better know what is included … all the bar furniture is gone 

These can arise also between a landlord and tenant.  What as a landlord/tenant can you take with you?

Mortgage or other lend.  Someone lends and in order to secure money, the lender wants to have something in return, but what exactly is being given in return.
Dispute between competing lenders… you put in vacuum system and then finance it.  The bank tries to reposes it (it is installed in home) and the owner of house says no

Gifts… inter vivos gift, testamentary gift (different from sale)

(You just learned that your Uncle died.  He has will which states that he leaves all of his real property to his niece and all of his personal property to his nephew.  Whose going to get the appliances?  Who’s going to get the machinery in the workshop?  Normally we avoid these issues by description of who owns what (do not use words like “personal property”).  This will only avoid conflicts between parties though, not with a third party.

The general approach in common law to this problem is usually “what is the objective intention of the parties?”  You look to the actions of the parties and outward evidence to determine what a reasonable person would conclude the intention was.  

To determine the intention, you take two steps (the search for objective intention) –

1. Degree of annexation:  

How, or to what extent is the chattel attached to the land?  In the case law you could argue two rebutable presumptions –

       a. If a chattel rests on its own weight, it is presumed then that it remains a chattel

b. If a chattel is attached, even slightly, it is presumed that it is a fixture.  Something bolted on, a mirror screwed on the wall

Though recognize that these are rebutable presumptions, the burden shifts to the person who rebuts.  If I’ve bolted a mirror to the wall I have to prove that its not a fixture.  Similarly, stuff resting on its own weight can be presumed to not be a fixture but of course this can be rebutted.  

2. Object of the annexation: 

Would a reasonable person familiar with the customs of the time and place conclude that the parties (a), intended them to remain a chattel, (b) intended the item to become part of the real estate

Determine when a chattel becomes a fixture…

Take the case of a furnace being manufactured and then sold… this is a chattel, then when installed in a house, it loses it identity as a chattel.  This is just example of property going through stages.

Re DAVIS  1954 OHC

F:
bowling lanes had been affixed to a building, and upon transfer, there is a dispute about the lanes.

I:
whether the lanes constituted a fixture or a chattel?

H:
Held: lanes were a chattel.

R:
(i) prima facie the lanes were a fixture as they were affixed to the building.


(ii) "If the object of affixing the of chattels is to improve the freehold, then, even if the chattels are only slightly affixed to the realty, they may well become part of the realty, but if, on the other hand, the object of affixation of the chattels is the better enjoyment of the chattels, then the affixation does not make them part of the realty.". 


(iii) in this case it was found that the bowling alleys weren't affixed for the better use of the building, but in order that bowling might be more efficiently carried on.

Re Davis –

Were these Bowling alleys intended to be part of the real estate? 

The bowling alleys were not meant to be part of the premises. 

Fixing them into the building simply made for more efficient bowling

This could go either way, Ramsay says he could imagine a judge coming up with an opposite judgement

The Law of Fixtures


-designed to give a purchaser some sense of what they are getting when they purchase land (or some other kind of transaction takes place involving land)


-certain objects not bolted to the ground are still considered fixtures.  EG the housekey b/c without which you cannot use the land they way it was intended, ornamental statues in the niches of a house that are integral to the design of the house

LASALLE RECREATIONS v. CANADIAN CAMDEX  1969 BCCA

F:
carpets had been laid in a hotel but had not been paid for.  P wanted the carpet to be classified as chattels so that they could recover them.  

I:
whether the hotel carpets were fixtures?

H:
Hotel carpets were fixtures.  Decision for D.

R:
(i) the carpet constituted a fixture on the basis of object of affixation


(ii) further, the carpet was laid for the better use of the hotel as a hotel. 


(iii) permanent nature of fixtures doesn't mean for an indefinite period of time; carpets which might be replaced after three years were still permanent in that they would be used until they wore out.

Degree of annexation was “slight”.  It could have been removed and used elsewhere, but..

The object of the annexation was more effective where it was than as for the use of chattel as chattel.
     

ROYAL BANK OF CANADA  v. MAPLE RIDGE FARMERS 1995 BCSC
Possible Exam Question: Maczko J. suggests that his six rule test provides greater certainty than previously existed.  Do you agree?

Rules: 
(1.)Any item which is unattached to the property, except by its own weight, and can be removed without damage or alterations to the fixtures or land, is a chattel.


(2.)Any item that is plugged in and can be removed without any damage is a chattel.


(3.)Any item is attached even minimally (ie: cannot be unplugged) is a fixture.


(4.)If a piece of equipment is attached to a structure, a part of which could be removed but which would be useless without the attached part, then the entire piece of equipment is a fixture.


(5.)Where an item is determined to be a fixture, it may nevertheless be removed if it can be shown that it is a tenant’s fixture.


(6.)In very exceptional circumstances not covered by these rules the court should have resort to the purpose test ( intended to be fixture or chattel?

Lord Lloyd 1-32 (Royal bank quotes Lord Lloyd as an authority)

F
House was resting on concrete pillars.  (This is relevant as mobile homes are usually on pillars)

I
Did this bungalow become a fixture?   

H
YES it was a fixture – by the house of lords.

I
(1-34) Chattels, fixtures and things that are “Part and parcel of the land itself” sort of a 3rd category.  Question is determining this third category. 

(looks at degree of annexation and then purpose of annexation.

(says weight alone could constitute degree

Concludes that it is fixture based on third category that seems to have been created to make this house a fixture in this case.  

Elitestone v. Morris 1-32 (Lord Lloyd decision comes from here)

I
Is a bungalow sitting on top of concrete pillars part of the real property?

H 
Yes. Declared to be “part and parcel of the land” 

This third category was created by the court in this case and added to the categories of chattel and fixture. 

Degree of annexation and purpose of annexation considered.

Tenants Fixtures

If something is a tenants fixture it may be removed before the tenancy is up.

-law applies to both residential fixtures and commercial fixtures

-If tenants were subject to the law of fixtures then everything that a tenant attached to the ground would then become the property of the landlord.  This would cause economic and social inconvenience

-removal of tenants fixtures must be done without very much damage and any damage that the tenant created must be repaired by the tenant

-contracts between the tenant and the landlord may alter this presumption in any way and becomes binding so long as the both parties sign it

-The removal of the fixtures must be done in a timely fashion, ideally before the tenancy agreement is up

Tenant fixtures fall within an exception.  Whereas fixtures would normally become part of the land and pass with the fee simple estate.  

(Tenants fixtures are an exception, not put there to improve the land, but for the tenants use during the tenancy.

(Tenant fixtures can be removed by the tenant.

Removal of tenant fixtures – 4 considerations:  

1)  Must fit into one of the following categories:

1)  trade fixtures – ie. shelving, hangings, awnings, mirror in the bar in a hotel

2)  ornamental fixtures

3)  articles for domestic convenience or utility – ie. cupboards, stoves, grates in a fireplace

4)  articles for the purpose of enjoying as articles  

2)  Can’t be serious damage if you remove it.  

3)  Subject to contractual agreement from time of rental.  Ex.  If you know you will be installing equipment (such as stoves in a restaurant), make sure the contract says you can take it with you.

4)  The removal must take place before the lease expires.  

Burlington Group v. Nikkel

F:
Land was mortgaged to one company and the mobile home was mortgaged to another company.  Person went bankrupt.  The mobile home was connected to a septic tank, electricity, heat and water.  It was sitting on a wooden skirting, with a wooden extension (eg deck) that removal would cause some damage

I:
Was the mobile home a fixture

H:
 Chattel 

Note: another case found a mobile home sitting on a concrete bunker and a steel frame was removed to facilitate this, home was a fixture

C.  WATER 

Water is a commodity in which the state has a vested interest in, but most water is bound by private land.  To what degree of control should the landowner have to control the water

1.  Riparian Rights 

· common law riparian owner is the landowner whose land borders on a body of water

· via common law – riparian owners are entitled to use the water to which they have access, up to the point that the use does not interfere with the rights of the riparian owner downstream

· The state was not included in Riparian rights

>  foreshore:  the land between the low tide mark and the average of the neap and spring high tide marks

>  riparian owner has the right of access to the water over the foreshore.  However, he does NOT own the foreshore.  The crown owns the foreshore and the bed of the body of water.  

>  crown may grant the foreshore and the bed for private use such as oyster farming. 

· public has the right to use the foreshore to fish and to navigate.

· The majority of law concerning water is now found in the Water Act which vests all rights to water in the Crown

Fresh water constitutes the land boundary. Owner of such a property is a riparian land owner and consists of certain rights (according to English common law) including the bed of the water body.

Non-tidal, non-navigable body of water: common law says that the riparian owner owns halfway across the body of water.

Non-tidal, navigable body of water: English common law makes no distinction between this kind and non-navigable. But when B.C. accepted English Common Law in the 1800’s, law was accepted except where local circumstances were different. Thus in B.C. navigable waters did not belong to the land owner of the adjacent property.

1-56 - Land Act (s. 55): creates a statute that no part of the bed or shore of the body of water below its natural boundary belongs to the land owner.

THEREFORE: Riparian rights to water bed have been taken away by statute.

But Riparian right to access has never been taken away.

Historic Development of Water Legislation in British Columbia

-riparian rights came into play Nov 19, 1859 

-were seen as inadequate almost immediately b/c of the gold mining that was prevalent.  Gold mining required the diversion of water, something which riparian laws would not allow

-Governor Douglas set up a Gold Commissioner who had authority to allow water to be transferred and diverted

-Eventually the gold commissioner turned into the water commissioner and the Water laws were born

-Water Privilages Act 1892: vested control of water in the government.  The government issued a licence to do things that you wanted to do

-Water Act 1914: predecessor to the current Water Act

Must understand the distinction between flowing water and percolating water.  

Flowing water:  rivers, lakes, streams.

Percolating water:  ground water.

Common law rule for flowing water –

Right to the use of the water without diminishing it.  Also owned the bed of the stream and the water up to 50% across.  

Also have the right of access.  Right to the water in its natural state (in quality and quantity).  Also had the right to what’s in the water (the fish).  Also had the right to take action to enforce those rights.


Common law rules didn’t last very long in BC.


Article p.1-41 traces development of legislation  

Water Act  RSBC 1996,c 483

· s. 2 takes away the riparian owners right to the use, flow, and quality of water flowing by his land.  The act requires that all users of water must get a permit to take the water.  All water which has not had a permit issued is considered unrecorded water.  The riparian owner is allowed to use only unrecorded water and only for domestic use.


All water belongs to the crown so that it may be allocated fairly between individuals

· S.2(2) No right to divert water by prescription.

· S.4 A non-licensee may not divert water from a stream.

· S.5 A licensee may (a.) divert within time stipulated the quantity specified in license; (b)store water; (c)construct, maintain, and operate mechanisms authorized under the license for the purposes stated (diversion, power production, storage, etc); (d.) alter or improve a stream or channel for any purpose; (e.) construct fences, screens or game guards for purposes of fish or wildlife conservation.

-Licenses only permit certain things to be done with the water

· S.41 = offenses (22 listed) liable for up to $200 000 or if a continual offence then $200 000 for each day continued.

Note: the Water Act is not concerned with the oceans because oceans are under federal jurisdiction

Statutory scheme in the Water Act:  1-46
Whatever, common law rights the riparian owner had by common law, were taken away.  See definitions section, which defines terms such as stream etc.

Section 3 of the water act is not in our materials.  Section 3 says that the water act is to apply to ground water when the gov’t says it will (but the gov’t has never said that).  Therefore, perculating water is not covered by the statute at the moment.  

Water Act gave us a licencing scheme which applies to flowing water.  You are not entitled to draw water out of a stream, unless you are licensed.  

Exceptions – s.42, not an offence to draw water for a stream, for extinguishing a fire.  Not an offence to divert unrecorded water for domestic purposes or for prospecting for a mineral (but must prove it is unrecorded water – ie. not already given out by a licence).  

Someone who holds the rights to water, has the right to expropriate land so that they can set up pipes etc.  

Once again we see the possibility of multiple ownerships.  A stream could flow by and the rights to portions of it could be held by many different people.  

Common Law rights were changed in BC under Water Act

Section 2 of Water Act took away riparian owners right to stream

Licensing scheme for flowing waters

· 1-38 – 1-40 government grants a license to draw out a certain amount of water over a particular period of time

· s 42 permits use of water to extinguish a fire

· not an offense to divert unrecorded water (water not already given out in a license) for domestic purposes. (Onus is on water user to show that the water is unrecorded.)

1-44: summary of water legislation

· water belongs to Crown

· use of water is permitted with a license

· license can be taken away at Crown’s discretion 

Percolating Water: currently has no statutory regulation

Water Protection Act RSBC 1996, c 484

· s. 3 explains the requirement for land owners to obtain licenses from the govn’t to enjoy a right over water in a stream and vests the right to groundwater in the crown

· Legislated to prevent the sale of water to the USA since the Provincial Government only has certain rights in this area.  Foreign affairs are a federal matter

Water Protection Act 

Was designed to get control of people who were getting water rights and exporting it, or bottling it.  To control the removal of water from BC. Permission is required to move water out of the province.

Riparian Rights and the Water Act

-unrecorded water: the ability to use this water is not licensed or under a special act.  This is NOT a right because the statute does not deem it to be such.  It only says that you will not be prosecuted for doing so.

-once a license is issued the water becomes recorded

-any use of water that is licensed by the province cannot be complained about in the court system

-people are allowed to use and divert unrecorded water for domestic or mineral prospecting purposes.

There will be no prosecution so long as the person can prove that the water is unrecorded.  This does not mean that there is as right to do this

Question: Do you have recourse against a person who is polluting or removing unrecorded water if you wish to use it? - YES
Important Concepts to Remember

-The ability to use unrecorded water is not a right, it is a privilege.  As a result the question becomes whether you have the right to bring an action against someone who pollutes or uses all the water if 
1.) they are not a licensed user

 2.) if they are a licensed user but they are using the water beyond what the license stipulates 

Land Act
>  redefines the common law definition of the foreshore.  While maintaining the lower boundary as the low water mark, the province has appropriated the area between the average of the spring and neap high water marks up to the line where there is a "natural boundary".  This natural boundary consists of the visible change in the land in terms of soil and vegetation.

JOHNSON v. ANDERSON  1937 BCSC

F:
( suing because a stream which ran through his property was diverted, denying him of his riparian right to use the water for domestic and stock watering purposes.  ( had a water license, but it did not allow for diversion of the stream.

I:
whether ( can use his riparian rights over the water to enforce an injunction on a licensed user of the water who has gone beyond the scope of his license?


Was there a right to bring a private action in the face of the Water Act

H:
Decision for (.  Injunction granted.

R:
(i) the legislation of B.C. clearly extinguishes the right of a riparian owner to affect the flow of water, but nothing is said about the right to use and quality of water


(ii) the riparian right to the use of unrecorded water still exists for domestic purposes.  The statute was construed narrowly, thus did not allow an existing common law right to be taken away unless the statute expressly said so.  As a result, a person with no license should be treated the same a person with a license


(iii) here the rights of the riparian owner (to use water for domestic purposes w/o affecting the flow) protect him from the unauthorized use by a licensed owner

Notes on Cases Cited: Cook v. Vancouver- held that the legislation had overcome common law but the Privy council expressed no view as to whether legislation had taken over the right to use unrecorded water



Statute: Did the unlicensed P have the right to bring an action against a licensed D that has gone beyond or against a D who did not have a license?

SCHILLINGER and PONDEROSA TROUT FARM v. WILLIAMSON  1977 BCSC

F:
( ran a trout farm, suing for damages based on the fact that ( (a landscaping company) reduced the quality of the water, thereby killing (’s fish downstream  ( was gathering and diverting water in an area that was not specifically indicated by the water license.

I:
(i) whether ( had a right (riparian or licensed) to divert water that flowed from (’s land ( an area not indicated as being allowed by the license) for the purposes of fish cultivation?


(ii) whether ( has a right to compensation for ( polluting water and damaging (’s fish?  IF the water had been diverted form the area specified the fish would not have been killed.

H:
NO right for the plaintiff.  Judgment for (.

R:
(i) riparian rights do not extend to water diversion; (’s license did not grant him rights over the water which he was using, so he had no rights to divert the water he used


(ii) b/c ( had no right to the water which he was using, he could get no damages.  Since the P framed his action on the basis of an illegal action performed by P he could not bring an action against D since it was based on the illegality


(iii)obiter confirms that the changes made in the Water Act probably do take away riparian rights with respect to diversion of flow of water.

How has the Water Act Changed Riparian Rights

1.) For almost all situations, the Water Act now applies and thus makes it criminal to take water without Crown permission

2.) There are two situations to which common law may still be applicable:

a. When a person is using water without a license and damages the use of water for another person who does not hold a license

b. When a licensed person uses water outside the license and damages the use of water by a riparian owner

Steadman v. Erickson Gold Mining Corp. (D's action caused silt to contaminate P's water which was drawn via a pipe from a dugout on P's land.  P had no water licence).

Case considered on two grounds:  

1. If it is NOT ground water, P wins.  P's right to use water for domestic purposes exists so long as there is not another person with a licence to use the water.  (unrecorded water therefore not covered by water act).

2. If the water in question constitutes ground water, P stills wins.  A right of action against those who contaminate your use of the ground water exists because no one has the right to be a nuisance to your use of the water.  (Percolating water is not included in the water act).

Judgment for P who had a riparian right to unrecorded water from the stream for domestic use.  The small diamond saw was deemed to be domestic use, as were the ‘works’.   

R
When you have permission to use the unrecorded water, you have a RIGHT to not have the water be polluted by another individual and thus can have an action against the polluter.

What if water is for 50/50 purposes (domestic/industrial)?

(a permit is then required as the portion used for industrial purposes sort of taints the other?

The judge said that it was insignificant.

The defendant also tried to rely on the section that dealt with “works” if you can divert for domestic purposes then it is assumed that you can put some pipes in place to actually use the water.  

Not something you run into in the urban setting but often in rural setting.

2. Percolating Water

Common Law
Rules applicable to riparian owners do not extend to water that flows through the soil.  Becomes the property of the first person to draw from it lawfully to surface.(see SCC (1979), 97 DLR (3rd) 631)

Steadman v. Erickson Gold Mine

Pg.152 “The authorities are clear that you can use ground water even to the drying of your neigbour’s well but you can’t contaminate it.  You can extract as much as you like but not add to it. At common law, No one has ownership, but right to appropriate it.  Therefore you can take it all”.

“Has right to have that common source uncontaminated”.  Obligation to not contaminate. 

3. Ownership of the Beds of Watercourses, Lakes and Ponds

Original interpretation Before the Land Act

- rights to the water in lakes and ponds belongs to whoever owns the bed; the common law rule of ad medium filum (middle line) applies where there is no other indication.  Note: subject to the Land Act 1996, c. 245 with respect to natural boundary.
Land Act 

Bodies of Water
s.55  Unless expressly provided for in the grant, no part of any bed or shore of the body of water below is deemed to have passed in the grant.

Application

s.56  Exceptions include appropriate means prior to Mar. 27, 1961 by court order, absolute title specifying,  or had been successfully applied for at land title office.

s. 52 takes away any owners rights to land past the "natural boundary" unless expressly stated in the grant; meaning the ad medium filum rule doesn't apply in B.C. except for those crown grants specifically passing title in the bed, or for land which was granted by the federal crown from railway belt lands.

Don’t own the foreshore, or the bed of the water.  Unless explicitly given in grant.  Gov’t owns the foreshore.

4. Accretion and Erosion

Accretion (sometimes called alluvion) describes the increase of land bordering on a body of water through silting or retreat of water.

Erosion is the subtraction of land through natural processes.

Who benefits and who bears the loss respectively for these two processes

SOUTHERN CENTRE OF THEOSOPY V. SOUTH AUSTRALIA (1981 PC)
F: Appellant has a lease with crown on lakefront property.  High water mark has receded adding 20 acres to property gradually over time. Action brought to vindicate (’s title to land and establish that water frontage remains.  

I: Does the doctrine of accretion apply to waterfront (given that the territory is originally established by public maps) (where the boundary of land is water, and it moves gradually over time, the land owner owns the land that is passed between him and the waterfront)

H: Held that the doctrine of accretion did apply. (for Theosophy)

R:  The law must be consistent.  If land is to be subtracted, then it should be added to reverse circumstances>> where these changes are gradual and imperceptible, ie: no sudden and large changes.

· Court held that they should not make a distinction between wind and water processes even though there is no common law on wind processes because the evidence in trying to prove which process did what would be too hard.  This is only so in where there is a question of land boundary and not in other questions

· There is no legal distinction between accretion and erosion, thus you get a bonus in accretion and a loss in erosion BUT this is only applicable if the process is GRADUAL  If the process is sudden then the landowner still owns the land underwater and if the accretion is sudden then the unallocated property belongs to the Crown

BC v. Neilson: held that there is a distinction between vertical and horizontal accretion.  It was held that in this case the Crown owned the vertical accretion of the sand banks rising out of the Fraser river

(Doctrine of accretion can apply to a lake, as in this case
(Doctrine of accretion can apply for leaseholders as well as fee simple

Owner’s boundary is the high-tide watermark. Between the low-tide watermark and high-tide watermark is the foreshore. The foreshore is owned by the Crown.

Accretion:

There is a procedure in the land title act to have an accreted piece of land added to land you own.

Common law system accretion still survived after we got the land registration system.  Even though land registration established strict boundaries.

 “Gradual and Imperceptible” – Imperceptible must be understood as expressive only in its progress, not imperceptible over a period and time.  

5. Access by Riparian Owners

Salt Water:

Different than fresh water because it fluctuates with the tide.

The boundary with salt water is the ‘High Water Mark’ – not a very precise science.

Foreshore:  Gap between high water mark and the low water mark.

· Important for fish farms and oysters.  

· Provincial Crown owns the foreshore in BC.  

· Province will lease the land to users.  So could have someone using the foreshore who is different than the upland owner to the high water mark (eg. oyster farms in your view).

· Several major harbors (ex. Victoria, Burrard Inlet) are controlled by the Federal Gov’t.  

DISTRICT OF NORTH SAANICH v. MURRAY 1975 BCCA
F:
district (P) had a lease of the foreshore for recreational purposes.  Several riparian owners (D) had built wharves across the foreshore. At trial it was held to be trespass. D appealed.

I:
whether D had a right riparian or otherwise to maintain wharves across the foreshore?  P claimed trespass.

H: Decision for P. Trespass lies.

R: riparian owners have a right to access, but do not have a right to put down anything which disturbs the foreshore or interferes w/ any public right to navigate in the water.

Riparian owner has right to access, but can he do anything he wants?

Saanich says that you can pass over and use what’s on it but you can’t interfere or put anything new.  North Saanich had constructed a wharf and that is not allowed.

So…Riparian owner has limited access.  Right of access to riparian owner occurs regardless of who owns foreshore. 

Brechen developments 
Brechen has riparian right to access but city is also riparian owner as they own the foreshore, so they have right in front of Brechen’s and it would interfere with them if Brechen built a wharf.  

Is there a right to purchase the Foreshore?  

No but they can sell interests in the foreshore and as a matter of policy province could give first dibs to upshore owner.

Royal Proclamation, 1763

>  implicitly places the ownership of the bed of all non-tidal, navigable rivers to the crown so that the public may make use of these rivers for navigation.  This means that the crown in right of the province may have held ownership in the beds of navigable rivers since 1763.

D. Water Pollution

MCKIE v. THE K.V.P. CO.

F:
D had paper mill which polluted water and killed fish in navigable river 35 miles upstream from summer cottages and tourist facilities (P)

I:
whether P had any rights (riparian or otherwise) in the water that could lead to an injunction on D’s paper mill?

D:
P obtained damages and injunction.

R:
(i) riparian owner has right to flow of water by his land in its natural state (barring prescriptive right), and so if the stream was polluted, P was damaged in common law


(ii) it is not a defence to show that someone else is polluting also


(iii) P did not have any riparian or statutory rights over the fish in the river, b/c the navigable water belonged to the crown for public use, and unless P can show that they suffered more damages than the general public they will not be granted damages for the fish

> note: this ruling was later statutorily amended b/c there was an interest in keeping the pulp mill open

Waste Management Act

· allows people to have the right to pollute, but it must be in accordance w/ this act; Problem: govn’t doesn’t regularly enforce their act, and you must have something at stake to bring an action; today some groups are actually litigating on behalf of the environment

D. SUPPORT

Mere Subsistence of Soil

-if the property is vacant the owner is entitled to both lateral and vertical support.  The distinction lies in whether the subsidence takes place on neighboring property (lateral) or under the property (vertical)

-liablity for vertical and lateral support is strict.  

Strict Liablity: no defence that the work was undertaken as carefully as possible (w/o negligence)

>  common law doctrine of support (Gillies v. Bortoluzzi):

(i)  you are entitled to lateral support for your land in its natural state. (ie. no one can interfere with the land by removing lateral or subjacent support)

>  However, this right is limited to land in its natural state. ie. does not include support for the additional weight of any structures which have been on the land unless obtained by easement or prescription (prescriptive right to lateral support now invalidated by statute) (Rytter v. Schmitz)


Building owner may have a right in negligence or if the excavator did the faulty excavation purposely.
Three possibilities for a cause of action in vertical support if there is a building collapse:

1. intent of the excavator to cause the collapse, 

2. excavator is negligent, 

3. in the absence of (1) or (2), if the person shows the subsidence would occur without the building present

(i) if subsidence does occur and  it can be shown that it would have occurred even absent the buildings on that parcel, then the loss of support by neighbor’s excavation is actionable

(ii) you are entitled to vertical support for a building, but this right seems to arise out of trespass rather than the support doctrine b/c removal of vertical support requires that D trespass under the building on P's land.  P must show that the building did not collapse under its own weight

(iii) an excavator that causes the collapse of his neighbor’s land is subject to “strict liability”

CLELAND v. BERBERICK

F:
D somehow excavated sand from his land in such a manner, that the weather eroded P’s sandy beach, turning it into gravel.

I:
whether there is violation of P’s riparian rights of “his sand”?

H:
Judgment for P; damages.

R:
(i) broad: each owner must use his land in a manner that will not interfere w/ his neighbor’s ability to enjoy his land in its natural condtn’


(ii) narrow: the right of the owner of land is to have that land left in its natural plight w/o interferences by direct or indirect action of nature that is facilitated by a direct act of the owner of the adjoining land


(iii) removal of sand seen as removal of support

(iv) although the immediate cause was the action of the water and the earlier action was the excavation, the D had a duty not to excavate to facilitate the movement of sand by the water

BREMNER v. BLEAKLEY

F:
D dug troughs on his land, so that when sand blew (off of P’s land) onto D’s land, it would never blow off.  Trial judge made a ruling following (Cleveland v. Berberick) for P.  D appealed.

I:
(i) whether this case can be distinguished from Cleveland v. Berberick b/c D did not actually directly interfere w/ (’s land?


(ii) whether the “land” once it starts blowing, is still owned by P?

H:
Appeal allowed.  Judgment for D.

R:
(i) distinguished from Cleveland v. Berberick b/c D did not actually directly interfere w/ P’s land


(ii) D only dug trenches to keep the sand on his property when it blew over (no direct interference b/c D’s trenches had no affect until the wind started blowing the sand; ie. sand migrated naturally)


(iii) if you accept that P maintained ownership of his “land” once it starts blowing, then you must reach absurd conclusion b/c the land becomes a chattel, which is trespassing on D’s property

The excavation did not cause the original movement.  It is a case of appropriation of something cast on the appellants’ land by the forces of nature.

The principle on which this rests is as old as the law of England;  it is that the owner of land is entitled to all the natural advantages belonging to that land, and therefore to all things which in the course of nature may be deposited thereon.

GILLIES v. BORTOLULLZI  1953 MQB

F:
D (construction company) did not adequately support P’s property either vertically or laterally and P’s building collapsed.

I:
whether P had a right to either vertical or lateral support which was violated by D?

H:
Judgment for P.  No lateral support right violated, but a trespass was committed by D, causing violation of vertical support.

R:
(i) P was not entitled to lateral support due to the building being on the land.  


(ii) however, D had excavated under P's land, which removed the vertical support, causing the wall to collapse

Note: that negligence and trespass were also valid causes of action in this case

“entitled to lateral support for its land in its natural state but not entitled to support when there is superimposed upon the land the weight of the building.  . . . must maintain lateral support sufficient to maintain the soil on the adjacent property in its natural state”

Won on trespass because defendant crossed over property line.

Also won on negligence because recognized that it was dangerous and didn’t do a good job of supporting.  

RYTTER v. SMITZ

F:
D excavated the lot beside P’s thereby removing lateral and vertical support from the land under P’s building.  P’s building collapses; D trespasses onto P’s land to help contain collapse.

I:
Whether P has right to vertical or lateral support?

H:
Decision for P.  Damages awarded.  Right to support violated.

R:
(i) the right to lateral support does not extend to case where the artificial weight of a building is imposed on the land unless such a right is obtained by easement or by prescription (20 years)


(ii) P still has a right for vertical support

Judge finds for trespass because the excavation crossed the line.

“A right to lateral support from adjoining land may be acquired by twenty years uninterrupted enjoyment for a building proved to have been newly built . . . .  Such a right of support is an easement . . . . the right to lateral support for the building on this land was created by prescription since the building had existed on those premises for at least 26 years.”  

In BC this has been repealed by statute.  Can no longer acquire rights by prescription (the passage of time).

Capilano Bungalow –

F
Trenching on adjacent land – wet spell, soil washes out
H
Court on the facts finds there was no trespass but that there was negligence.

R
But in language they then ignored trespass and negligence and seemed to talk about a right to support.  This case is often sighted as authority for the idea that support may be a right.

Note:  Capilano Bungalow example of how vertical support could be taken away without trespass. B excavates on own land, and then liquid from under A’s land washes out.  A loses vertical support despite B never trespassing.  Another example would be someone who had right to dig for coal under land, land sinks.

Summary of Support:

Right of lateral and vertical support of land in its natural state.

And maybe a right of vertical support of buildings (under Capilano Bungalow).

The right of lateral support probably doesn’t extend to the right of lateral support of buildings unless the weight of the building was not a factor in the change of the land (if the land would have subsided in any event)

May be able to use trespass or negligence to accomplish the same thing.

Because of lack of support for buildings, should try to get an easement (contractual right to support).   

How do you get an easement over time?  Has this been repealed by statute?


CH. 2 – GENERAL PRINCIPLES OF LAND LAW
This Chapter deals with some general principles that underlie the law that governs dealings between individual land owners.

A.  Real and Personal Property

>  Real property (realty) is an interest in land, as opposed to personal property (personalty), which is the ownership of a chattel.  

>  An action for realty is an action in rem, or a `real' action, and will result in the return of the land.  An action for personalty is an action in personam, and will result in damages. 
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Corporeal


Choses in possession

Incorporeal


Choses in action

· Property framework

In rem:  the court would permit the object to be recovered.

In persoman:  only can receive compensation for the thing that was taken

Real Property:  rights in relation to land


Distinctions within real property:


( Corporeal (tangible) – interests in land that can be held in possession


ex. Ownership of your house, 

( Incorporeal (intangible) – interests where you don’t have that possessory element

ex. Neighbour crossing your property to get to another piece of property they own (neighbour has some rights to your land, but not the same as the owner’s right)

Personal Property:


( Choses in possession (tangible)


ex. Car


( Choses in action (intangible)


ex. Intellectual property, rights under a contract, right to money, right to sue

There are also some distinctions between real and personal property upon the death of the owner.  


Historically, land would be granted to the first born son.


If died with no will.  Personal property would be split 1/3 to widow, 1/3 to children, 1/3 to charity.  Eventually charity lost out - 2/3 to children.  


Today, historic distribution still exists $65,000 to widow.  Then 1/3 to widow, 2/3 to children.

B.  Reasons for Studying the Law of Real Property

>  Land law attempts to do two things:


(i) control the disposition of land, and


(ii) control the use of land.

1.  Dispositions

> dispositions involve the transfer of land and asks the following questions:


(i) what types of interests can exist in relation to land?


(ii) what must be done to effectively transfer such interests from one person to another?

> two basic types of transfers:

1.) inter vivos: transactions btw. living persons (ie. contracts, gifts); a person who has received a gift has a valid claim as long as the legal rules are adhered to

2.) in testate: upon death by will

- documentation must refer to what the person intends to give away, all interests in land should be reflected in the transfer document

2.  Use of Land

>  what limitations does a landowner have on his land and its use?


(a) common law: torts: nuisance, trespass, and negligence


(b) private arrangements: contracts, restrictive covenants, easement (on land title)


(c) legislation: statutes (note municipal generally deals with zoning)


(d) agricultural land commission: restriction on developing farm land


(e) municipal act: substantive restrictions on your land

Factors which have developed:  Questions –

Development of how we transfer our interests (ie. pass things on when they die).

How do we keep track of our interests (record keeping). 

How does somebody who holds an interest get security that they are buying what they bargained for?

How do you protect your interests against the claims of others?

How freely can we transfer those interests?

End note:  This course essentially considers two questions:

(a.) what types of interest can exist in relation to land

(b.) what must be done to effectively transfer such interests from one person to another.

C.  Some Basic Principles of Land Law

Some of your ownership rights are legal rights, and some are equitable rights.

1066 – common law courts – this gives us legal rights.


( System not entirely satisfactory.  Chancellor  (king’s chief adviser) began to hand out decisions as well.  Court of Equity.  Chancellor could not interfere directly with what the common law courts were doing.  Looked at things from a more fairness standpoint ‘equitable’.  Chancellor would order someone to do something (not award damages).

· This gives us our equitable remedies – eg. injunctions

1873 – common law and equitable courts merged in England.

Talking about 3 time periods – 

1 – time when there was only common law.  Only judge made law, and a few statutes.

2 – development of the equitable rules along side the common law.

3 – in more modern times we get into statutory reforms, along with the common law.

Allodial Ownership – is the form of ownership which pre-dates 1066.  

Allodial – means free.  Owned without the obligations of providing services.  

In a recent aboriginal case they made a reference to alloidal rights.  Maybe we should view aboriginal rights as being allodial?  They were here before the Crown.

· Allodial contrasts completely different than the system that we have.  Rights before feudal system where crown owns all the land.    

After 1066 we come to the Feudal system
The Crown (William the Conqueror) ended up owning all the land.  He had some problems so he granted out land to 1500 Barons.  But they didn’t get outright (not allodial) – holding it subject to terms..  Feudal system developed from this.  King to Barons, Barons to Knights, Knights to serfs etc.    

Four basic principles to be dealt with here are:  (1.)tenure; (2.)corporeal and incorporeal interests, including the concept of the estate;  (3.)legal and equitable interests; and (4.)freedom of alienation.

(1.) Tenure

When William the Conqueror conquered England in 1066 he claimed all the land for himself  and proceeded to parcel it out among Anglo-Saxons who swore allegiance.  Thus, the King never parted with absolute ownership- this is the theoretical basis on which land law is based today.

>  derived from feudalism  where there were two types of tenures:


(i) copyhold: never left UK


(ii) freehold: four main types



(a) knight service: tenant had to supply soldiers and “succession duties”



(b) socage: tenant had to perform agricultural duties and “death (succession) duties”



(c) sergeanty:  different name for knight service (grand sergeanty) and socage (petty sergeanty)



(d) frankelmoin: spiritual tenure to be given

>  all tenures eventually amalgamated into socage and the obligations attached to the tenure disappeared

> two important laws:

(i) Quia Emptores, 1290: prohibited further subinfeudation to all fee simples (now all fee simples are held by the crown)

(ii) Tenures Abolition Act, 1660: all tenures disappeared except socage and socage only left two obligations:



(a) forfeiture: forfeit land for treason



(b) escheat: forfeit land if you had no heirs

Holding land subject to terms (terms = tenures).

Estate – refers to a time period for which these ‘terms’ are meant to run.

Terms involve things like owing an oath of allegiance to the land granter, right of the lord to call for financial contributions, etc.  Sort of like a contract between a lord and tenant.

Because of this relationship we ended up with two terms we still have today:

Escheat – when the superior (the crown) takes back the land.  Today if you die and have no will and no heirs - “The interest escheats to the Crown”.  When there is nobody left to own something, it goes back to the crown.

Forfeiture – the land again goes back to the crown.  When somebody has to do something, but they don’t fulfill it (ie. have to give so many days of knights service).

(2.).  Corporeal and Incorporeal Interests in Land and Doctrine of Estates

Corporeal interests are those which entitle a person to possession of land; incorporeal interests are those which entitle a person to some rights in respect of a piece of land (that fall short of a claim to possession)

(a)  Corporeal Interests

>  land is held directly or indirectly from the crown, as the crown is the absolute owner of all land

· estate:  a person owns the right to use the land for merely a period of time; not the land itself

· there are six types of estates:


a fee simple, fee tail, life estate, estate pur autre vie, leasehold estate and  future estates

(i.)  Fee Simple: (most important)
>  fee means that an estate is inheritable, and did not die with the owner

>  simple means that the estate may be inherited by anyone (no qualification)

>  the principal type of estate in existence today; basically the equivalent of absolute ownership, in that the only way the estate ever ends is if the owner dies intestate and without heirs when escheat applies and the land reverts back to the crown.

>  inter vivos fee simple transfers were granted by the statute Quia Emptores, this led to difficulties in determining who the heirs were (the original owners or the transferee). Thus, in testate disposal (mortis causa) of the property was granted by the Statute of Wills, 1540 (heirs of last owner would be granted estate).

(ii.)  Fee Tail

>  is the same as a fee simple, except that heirs were required to be direct descendants of the owner, not collaterals (brothers, sisters, nephews, nieces, etc.) or ascendants (grandparents).

>  on the death of the childless owner, the land reverted to the grantor.

Property Law Act, s. 10

>  fee tail does not exist in B.C. anymore by virtue of this statute

(iii.) Life Estate

>  estate in the land for the lifetime of the holder; upon death, the estate comes to an end (and reverts to the grantor). (A disposes of blackacre to B for life and the remainder to C is what is practically done)

(iv.) Estate Pur Autre Vie
· a type of life estate where the length of time is measured not by the length of the holders life, but by someone else's life. (to A for the life of B)

· Hypothetical: A, the fee simple owner of blackacre, by a duly executed transfer, grants blackacre “to B for life”. Subsequently, B, by a duly executed transfer, grants to C “all my interest in blackacre”.
(1) Shortly thereafter C dies. Who owns blackacre?  The heir of C until the death of B and then to A
(2) Shorlty after C dies, A dies. Now who? The heir of C until B dies and then to the heir of A
(3) After C and A die, B dies. Now who? The heir of A

Note:  The four estates that have just been discussed are freehold estates.

Estates are the time span.  3 main Estates:

Fee Simple Estate – the greatest time you can own something.  It is an indefinite estate.  Which makes it inheritable.  This is what you talk about when you ‘own’ something.

Fee Tail Estate – historical term.  Ownership which got passed down to the lineal descendants of the original owner.  But if someone dies with no children, it ended.  Abolished in BC.

Life Estate – an estate that lasts for the life of a person.  Linked to somebodies lifetime.  Historically important, then fell out of favour.  In the last 30 or 40 years interest in it has renewed.  

Once the ‘estates’ started developing.  

Big question became how do we pass our interests on to somebody else? Done in one of two ways:

Substitution – A is the lord gives a tenure to B.  B wants to get out of their interest.  Substitute C for B.  Some problems because A had to consent to the substitution. (ie. C makes a new deal with A).  ( What we would think of as an outright sale today.

Subinfeudation – A granted tenure to B.  B created a new arrangement with C.  (ie. B sublets to C)  Popular because it didn’t require the same consent from A.

This eventually got very confusing.  With subinfeudation often the king didn’t even know what was going on.  Plus no real recording system at this time.  
(v.) Leasehold Estates

>  an estate in land of a fixed duration.  Terms of the lease are of a contractual nature usually in respect of which the tenant, (lessee) pays the landlord, (lessor), rent in consideration for the estate.   A lease can be regarded as an interest in land.  It is protected against the whole world and is treated as realty for many purposes.  If tenant pre-empted by landlord, tenant has a cause of action, tenant pre-empted by 3rd part, no cause of action. 

(vi) Future Interests

· With the concept of the estate, the holder of a fee simple is not confined to a simple disposition of a fee simple, but may, instead, create a number of estates in succession. 

· an estate where the estate is promised to the holder in the future (may be incorporeal interest) is a future interest (ie. Person, by will, grants Blackacre to B for life and then fee simple to C;  C has a future interest, and in the event of C’s death the heirs of C inherit interest).  C has a vested interest and may dispose of it in any way

(b) Incorporeal Interests

>  interests which do not involve possession; ie. easements, covenants, mortgages

3.  Legal and Equitable Interests

>  common law interests, (described above), are referred to as legal interests as opposed to equitable interests.  While legal interests are good as against the whole world, the equitable interest is not quite as secure.  

>  the equitable interest may be defeated by a bona fide purchaser of a legal estate for value w/o notice.  

>  Note: that the court of equity was not concerned only with actual notice, but also ensured there was no constructive notice.

 (a.) Origin of Equitable Interests

>During the 12th and 13th century there developed three courts:  the Exchequer, the Common Pleas, and the King’s bench.  Disappointed litigants had the right to petition the King, which were dealt with by the King’s Council.  The Lord Chancellor (a clerical figure) was most important member; known as keeper of the King’s conscience.  As the number of petitions grew, the Court of Chancery or Court of Equity was established.  Decisions were not binding on common law.  When common law and equity collided the courts compromised.  Doctrine of Law and Doctrine of equity have now been fused: Fusion of Law and Equity

(b.) Development of the Use

>  use created when the holder of legal title (common law) was compelled by Court of Equity to hold the interest for the benefit of a 3rd party.  Associated with there being a legal owner and an equitable owner of land

  >use also called feoffment or trust

· feeoffee=trustee=legal interest, cestui que use=beneficiary=equitable interest

· all the benefits of the use depend on the trustee (feeoffee) honoring the trust imposed on him.  If not honored would be enforced by imprisonment by Court of Equity (common law did not recognize use)

· the cestui que use “he to whose use” the land is held

· originally for religious reasons and to avoid feudal taxes, later developed into the concept of trustee.

(c) The Statute of Uses

>  King tried to prevent uses as a way of avoiding taxation; he used this act to force beneficiary to assume legal title
>  defn’:  seisin: possession of freehold estate in land

>  this statute failed the King b/c:

(a.) did not apply to active uses; ie. where feeoffee had some active duty to perform (ie. collect rents)

(b.) did not apply to a person who was seised to his own use; ie. A is both beneficiary and trustee

(c.) did not apply to a use upon a use ie. A transferred fee simple to B (for use of C) (for use of D); the statute forced legal title to transfer from B to C but not all the way to D

(d.) Emergence of the Modern Trust

>As C above was not subject to the statute of uses, in this way concept of trust developed.  

>three aspects of trust to bear in mind:

(a.) legal title remains w/ trustee (ie. beneficiary relies on courts to ensure that trustee acts for his benefit-cestui que use)

(b.) interests that can be made in Equity correspond to those that can be made in common law (such as income and profits) except possession.

(c.) trustee being legal owner can transfer ownership to a third party (ie. creating difficulty for beneficiary to get remedy from 3rd party when 3rd party is bona fide purchaser for value w/o notice or receiver of gift) That is, if the purchaser was unaware that x was a trust property, or that transfer was a breach of trustee’s obligations (thus bona fide), then court of equity could not remedy as would be the case in common law (nemo dat qoud non habet- “no one may give that which one does not have”).  However, doctrine of constructive notice (what the transferee ought to have known if there had made the investigation a reasonable person ought to have made) was in applicable and provided effective protection.  (as opposed to express notice what the transfer does, in fact, know)  An inequitable gift of the trust land, the beneficiary has rights to reclaim

> Note:  

(i) beneficiary needs to show that 3rd party knew or ought to have known about the trust that existed

(ii) beneficiary may deal his equitable interest just like any other interest in land

(iii) a person who receives property as a gift is know as a volunteer

So people started to come up with some variation on the system.  

( What if a knight went off to war, and worried that he might get killed.  Would transfer land to a friend to hold for knight’s family.  But common law only knew of ‘livery’ as a form of transfer.  Problem for wife and family of knight who still need to live on the land.  Requests made to chancellor to protect the interests of family.

Chancellor was in the courts of equity.  Development of a number of concepts to protect the interests of the person who (according to the common law) was not the owner.  This is the beginning of the concept of the TRUST.  Give the land to the friend (trustee) to hold for the family (beneficiaries).  

A  
feoffor
- legal owner of the land to start with.  He or she then transfers the land at common law (the twig etc.)



( settlor

B
feofee touses – new legal owner of the land (holding it in ‘use’ – in trust – for C) 


( trustee
C
cestui que use – ‘equitable’ owner.  Chancellor protected C against B as a person (since Court of Equity could not deal with land itself), by ordering B to respect C’s rights.

( beneficiary

In contract law there is the doctrine of PRIVITY OF CONTRACT – only the parties to a contract can enforce a contract.

Here the contract is only between A and B.  Therefore, C does not have privity of contract with B.  

The law of trust overcomes that rule.  The court of equity impossed C’s rights even thought they do not have a contract with B.

Important thing to extract is that we get this duality of legal ownership.

Legal interest and equitable interest.  

Why did this system come about?

When the common law was not able to solve peoples’ problems this system developed.  Several advantages.


1 - Could now deal with the transfer of land upon death.  Owner had to be there to physically transfer the land (with the twig).


2 - Could get some privacy in dealings.  Transfer between A and B had to be public, but anything else could be private.


3 - Could play around with what was to happen in the future.  Transfer to one person, then another if they die, etc.


4 – Avoided some of the burdens on the tenants which occurred on death.  When A died, there would not be any transfer fees.  (What if B dies?  Practice became to have more than one B.  Joint ownership.  If one joint owner died, the survivor had the interest).  

Other consequences:


1 – You could avoid the doctrines of forfeiture or escheat.  In feudal days if you committed treason, your land was forfeited to the crown.  Other crimes would result in escheat.  


2 – Enabled people to avoid the “mort main” (dead hand) statutes.  Statutes said couldn’t give land to entities which never die (eg. churches, universities, corporations).  So A would give land to B in use for C (some kind of society).  

Eventually the “use” gets out of hand, limits taxes etc.  So, in 1535 the King tries to abolish “uses”:

· Statute of Uses

Makes equitable owner the legal owner (“executes the uses”).  C now gets the legal interest.  

Statute of Uses was not entirely successful in its objectives.  

Originally, big uproar.  Passed Statute of Wills which said you could pass on land by will.

Find a number of loopholes.  

1 – Statute of Uses doesn’t apply to leases.  A leases land to B on certain Uses (for C).  Not perfect since A still owns the land.

2 – There is a distinction between a ‘passive’ B and an ‘active’ B.  If B merely holds the land for C, it was passive and the statute kicked in.  If B had a job to do, such as collecting the rents, it was active and so avoided the statute.

3 – Used the concept of a Use upon a Use.


X ( to A and his heirs



To use of B and his heirs. (ie. hold on behalf of C)



To use of C and his heirs.

Statue has the effect of ‘executing the use’ between A and B (as statute says, legal rights go to ‘equitable’ owner, so B becomes owner).  But doesn’t execute the use between B and C.  

Here we begin to see the modern terminology, “in trust for . . . “.  

Ex. A transfers to B in trust for C.
4.  Freedom of Alienation
>  freely alienable land has three characteristics:

(a.) owner for time being must have technical freedom of alienation

(b.) on disposing of property, owner must not have the power to impose restraints on the disposee’s ability to dispose of property in the future
(c.) transfer mechanics must be simple

(a.) Freedom of Disposition  

>  1st step: Quia Emptores, 1290: allowed disposal of land (except that granted directly by the crown)

>  Statute of Wills, 1540 and Tenures Abolition Act, 1660: allowed title in land to be willed

>  1660: these three acts allowed free alienation of fee simples, especially once feudal system died

 (b.) Restraints on Alienation

>  after free alienation was established, many land owners tried to limit alienation, imposing restraints to ensure that land would remain in the family. they used the following methods:

(i) direct restraint

(ii) fee tails

(iii) future interests

(iv) strict settlement

(i.) Direct Restraints

>  addition of clause barring further disposition>insertion of a direct restraint (to further alienation) on transfer has been held to be void by courts

(ii.) Fee Tails

>  another method to ensure that land was kept in the family (ie. the owner for the time being was little more than a life tenant, who had no right to dispose of the estate for longer than his own life and no power to dispose of anything by will)

>  to permit alienation, courts decided to interpret fee tails as being fee simples until an heir was born; major landowners did not like this, and forced the passage of the statute De Donis Conditionalibus, which provided that the will of the donor be observed. 

>  the result of the fee tail was that a land crisis developed in UK and courts were forced to develop a legal fiction to allow fee tail holders to convert their estates into fee simple in one of two ways:

common recovery:  tenant in tail possession could bar the entail

fine:  a tenant in tail not in possession could bar the entail

(iii.) Future Interests

>  when courts countered fee tails, landowners resorted to long strings of future interests (ie. giving interests to people who weren’t even born yet) in order to hold land in the family.

>  common law responded to this by limiting the scope of future interests.  The rule from Whitby v. Mitchell, (1890), 44 Ch. D. 85, bars the creation of a series of life estates running in one family.

>  Statute of Uses: barred the creation of many types of perpetuities, which severely limited (but was some form of compromise) the creation of future interests

(iv.) Strict Settlements

>  another technique used to keep land in the family, which worked in the following manner.  On a certain occasion, usually marriage, land was settled on the husband for life, and then to the first, and every other son of the successively in fee tail.  When the eldest son reached 21, he and the father would bar the tail, and then immediately resettle the land.  As long as social custom and family pressure could ensure the cooperation of the eldest son, the land could be tied up indefinitely.  

· strict settlement was eventually broken through legislation (in B.C. as the Land (Settled Estate) Act)  (see now the Trust and Settlement Variation Act, R.S.B.C. 1996, c. 463)

(c.) Mechanics of Transfer

>  third and final consideration of free alienability is to make the actual mechanics of land transfer as simple as possible (requiring two considerations):

(i) establishment of title in to the land, and 

(ii) actual documents which transfer the land.

(i.) Establishing Good Title

>  purchaser needs to know the interest in the land which the vendor is purporting to give up.

>  purchaser had to have his solicitor examine the various deeds, mortgages, transfers, and wills to determine if the land had good clear title (free of defect)

>  theoretically, this search could go back to the original grant by the crown, for there always existed the possibility of a defect in title.  The Statute of Limitations defined the period within which to bring actions claiming title to land as sixty years.

(ii.) Methods of Transfer (Conveyance)

>  the method used to transfer land was livery of seisin; involved actual handing over from vendor to purchaser of the property.  (ie. walking the boundaries of land, and then, in front of witnesses, handing over a piece of earth).

>  if the property owner was not in possession, then this transfer could be done through a deed.  Written evidence of the transfer was eventually required by the Statute of Frauds, 1677.  

>  to bypass livery of seisin, people practiced lease and release (ie. owner would lease the land to the buyer.  As seller was not now in possession, the land could be transferred by deed, or released)

>  the Statute of Uses was also used to help facilitate transfer.  The purchaser paid vendor, but vendor still had seisin, so he was then technically seised for the use of the purchaser.  The statute forced the execution of the use, and the purchaser then had legal title (bargain and sale)

> the legislature finally passed the Real Property Act, 1845, which stated that land was held in grant as well as in seisin, and could therefore be granted by a simple deed, or document under seal.

· in 1861, the colony of Vancouver Island introduced a land registration system, based on the Torrens system, developed in Australia by Robert Torrens.  The essence of this system is that title is determined by the register, and previous dealings with the land are irrelevant.

· Now transfer is done under documentation and not necessary for a seal to be placed on them

1290 - Statute quia emptores terrasum – abolished Subinfeudation.  Concession made was that you could now transfer your interest without consent (Substitution).

1600 – Statute of Tenures – reduced the number of different forms of tenure that were available.  We ended up with ‘Free and Common Socage’ (Knight service etc. disappeared).  Originally this Socage tenancy had to do with provision of agricultural services, instead of military service.  Eventually the need for service drifted away.  


( In BC we ended up with Free and Common Socage. (eg. the HBC was given all their land in Free and Common Socage – had to give monarch furs as Socage)

Statute of Tenures – simplified the tenures available, but it did not abolish Escheat and Forfeiture.  

At this time, the only guarantee of security a tenant had was that if someone took their land the lord had to supply them with some new land.  

Beginning in 1066 feudal system – what device was used to establish possession 

( feoffment with livery of seisin (‘livery’)

Delivery of land from lord to tenant  - feoffor and feoffee.

Did a ceremony where symbolically the lord handed the person a piece of the land, invited them onto the land, and left them in possession of the land.  Done in the prescence of their neighbours.  Everyone knows there is a new owner, because it is a public ceremony.  There is no record – the people’s memory of the public ceremony is ‘the record’.

Eventually there was a written record.  But the written record was not the transfer itself – the public ceremony was still the important part.  The written record was not necessary.

Only much later that the document actually transfers the ownership.  

But fairly early on the document became useful for other purposes.  It was used as some proof that they ‘owned’ the land.  But they would still do the ‘livery’ and hand them a piece of land.  

Also if the owner wanted to borrow money, they would often take the piece of paper and leave it at the lenders.  

The public ‘livery’ had some difficulties.  

1) You couldn’t deal with your interest in land privately.  Your whole community would know about it.  

2) It limited the types of interests that you could create.  (eg. want to leave something to my child when die).  Particularly limited interest you might want to leave under your will.

D.  The Relationship Between Real and Personal Property

1.  Tenure

>  tenure is not significant in realty anymore, and never was used to govern personalty
2.  The Doctrine of Estates

>  realty: based on the doctrine of estates
· personalty: operates on the principle of absolute ownership

· Fungibles: personal property that is consumed or perishes over time (i.e. wine cellers, animals)

1.) If something is a fungible then you must have absolute ownership only

2.) If something is not a fungible then personalty may have more than one interest




(ie leasing a vehicle)


Bailment: the right to possess something for a period of time, but ownership never transfers.  

(ie  lease)

Trusts:

3.) applicable in personal property

4.) has life tenants and remainder owners (beneficiary and persons in remainder) 

5.) Benificiary entitled to the interest on trust (ie shares profits), person in remainder entitled to trust capital (ie shares themselves)

RE:  FRASER
F:
deceased left will which said: 
(1) I give my wife life interest in my estate and property 
(2) everything else I give to the senior citizens home both real and personal. 
Tax on the estate is less if the wife took the bulk of the estate as hers to use immediately than if the seniors home took it after the wife had held it in trust for her.  At trial estate argued that you cannot have a life interest in personal property, and therefore it should belong to the wife outright, but was quashed

I:
Whether the widow had a right to encroach on the personalty?  Did the wife have the power to go into the trust and take some of the capital for herself as the beneficiary if she needed it? To argue this they said the trustee could “encroach” on the capital.  Didn’t just have to give the wife income off the capital.  Since she was entitled to the capital, make it her personal property (less taxes).

H:
Held: wife owes fiduciary duty to preserve the property for the ultimate recipient

The court found ‘no right to encroach’.  This is because of poor drafting of the will, if she was supposed to be allowed to encroach.  
R:
(i) wife should get the revenue related to the “corpus” (whole) of the estate, but she owes a duty to preserve the estate for the ultimate recipient; like she was trustee


(ii) fungible, (consumable) items could not be included as part of the life interest, and must be given absolutely


(iii) since it was found that the wife did not have the power to encroach on the trust, as per the words of the testator, the overall assessment of tax was correct.

>1 note: modernly, first holder deemed to have absolute property; subject to executionary interests of a contingent character in the ultimate donee and to a fiduciary duty to preserve the property for him

3.  Alienability

>  personalty: freely alienable both inter vivos and motis causa
4.  Devolution on Death

· personalty: easily transferred by will and not terribly different in process than transferring it inter vivosly

  The Relevance of English Law

- since the English and much of eastern Canada were not under a registration system (due to the complications of land ownership for very long periods of time thus impractical) much of the rulings are not to applicable to BC

Law and Equity Act, s. 2

>  UK law was formally received in BC on November 19, 1858 in accordance w/ this statute

>  UK statutes and case law which were in existence before this date are of legal force and effect in the province.

>  however, over the last hundred years, the provincial legislature has passed many laws which have altered or modified nearly all of the English statutes, and most of the English common law.

November 19, 1858 – 


The date we received English law in B.C.


What happened between 1066 and 1858 in the area of land law.

· Idea of Socage.  Tenure without the payment of dues or services.

· Idea of the Lease.  Common Law rule.

· Some statutes:  

1.  Statute of Uses  

2.  Statute of Frauds  

· Originally transfer of land was not physically recorded.  Then began documenting the fact that the transfer had occurred.  Eventually the documenting became more important.  

· England eventually passed the Statute of Enrollments (  which said no transaction of land would occur unless the transfer was by deed, and was recorded in the King’s roll (?).  Introduction of requirement of writing and recording.

· Led to Statute of Frauds:  in order to have an enforceable agreement in certain contracts (including the transfer of land), it must be in writing.     

· We get the English Trust concepts. 

· We get a number of Common Law land principles.  Including:  Accretion (where some natural event takes place which adds to your land).  

· We get a lot of English Common Law terminology.

· In BC we also get the concept that the Crown owns all the land (fundamental principle from 1066).  

(  Subject to aboriginal interests.  Subject to the interests that people own, as a result of the crown parting with those interests (not true allodial ownership). 

Chapter IV – Acquisitions of Interests in Land

Introduction

>  Four  ways a person may acquire an interest in land:

(i.) Crown grant;

(ii.) Inter vivos transfer;

(iii.) Will or intestacy; and

(iv.) Proprietal estoppel

>  three main steps by which an interest in land may be transferred:


(i) formation of a contract to create or transfer the interest,


(ii) the transfer, (either inter vivos or upon death), and 


(iii) the registration of the interest.

Capacity:

>  anyone has the capacity to own land and to dispose of it as they see fit, inter vivos, or by will. 

>  exceptions (governed by statutory regulations):
(i) persons under a disability,

(ii) minors – not sure about this one, 

(iii)mental incompetents, and

(iv) undischarged bankrupts.

Torens system:  For each transfer there is a certificate of transfer, a certificate of purchase, thus what is important is vendors certificate of title (WYSIWYG). >reallocation of risk (assurance fund to compensate people who lose their land illegitimately (upon fault of registrar?)  Title Certificate is important in order to draft aq K.  (for more on Torens see Zwicker below)

Note: 
K signed = an equitable interest (in rem)


Transfer = legal interest (in persona)

Note:  When we use the term ‘land’ that is not just dirt, it is underneath, it is columns of air, riparian rights, right of support etc.

Ownership is derived in BC from the Crown and therefore all that we have as owners is a tenure (or estate).  We are a holder of an interest for a period of time.  

How does a ‘person’ acquire an interest in land?

The interest may be fee-simple interest (what we consider full ownership).  It may be a lease, it may be mineral rights.

A ‘Person’:  actually a broad term.  Catches a number of people.

1)  A person means an adult with full mental capacity.    

2)  Infants are people in BC who are under the age of 19.  Infants are not restricted in their legal ability to own land.

3)  This person, be it an adult or an infant, need not be a resident or a citizen.  

4)  Person includes corporate entities (ie. limited liability companies, society, co-ops).

5)  Can have owners in a representative capacity (can split the legal and equitable ownership).  Ex. Trustees, executors, administrators.  

Could use power of attorney to act on behalf of someone else.  Could also have ownership through the use of a representation agreement.  (Ownership still remains with owner).

4-02 Crown Grant

· land registry ordinance: set up system we have in B.C. today

All lands in B.C. are owned by Provincial Crown except:

· Land owned by Federal Crown

· Land owned for Fed. Crown agencies

· Indian Reserves 

· Railway lands 

Crown grant can be a:

· Fee simple

· Lease

· License of occupation

· Right of way/easement

Inter Vivos Transfer

- Can be made by way of contract or gift
Concept of Possession

Adverse possession: squatter’s rights; a situation where the right of a true owner of the land may be lost to someone who acquires their interest by “squatting”
- the right of a true owner of land to sue to protect their possessor’s rights may be statute-barred against a person (squatter) who has been in adverse possession of the land for a period of years. (now abolished in B.C.)
- e.g., in Alberta, if a squatter stays on the land for 10 years, then squatter acquires an ownership interest in the land
- it must be open, peaceful, continuous, exclusive for an adverse possession to take place
( s.23sub3 Land Title Act abolishes adverse possession in BC
Land Title Inquiry Act: mechanism available to get a court declaration about an interest

Law of Finding: “finders keepers…”
The finder of a chattel (personal property) acquires title to the chattel that is good against the whole world except for the true owner.

Possession as the basis for the recognition and preservation of Common Law aboriginal title: 
see case Delgamuukw 

The emphasis has moved over time from possession to documentation. 

Statute of Frauds was replaced with section 50 in 

Law and Equity Act

· Concerned with enforceability of a contract.

· Section 50, ss3: a contract in order for a contract concerning land to be enforceable, it must be in writing.

A. CROWN GRANT
Before issuing of a grant the exact status of the land in question has to be determined to be sure there are no conflicts, and a legal survey is undertaken.  Land essentially becomes a fee simple but the purchaser is subject to Section 50 restrictions.

Land Act S. 50
50 (1) A disposition of Crown land under this or another Act

(a.) exceptions and reservations:

(i.)may resume land to a max. of 1/20 for public works (roads, canals, etc.)> cannot resume area of buildings or gardens.

(ii.)easements and privileges for access of geothermal resources> may assign this right to 3rd party> compensation

(iii.)may occupy for water privileges and carrying water for mining or agricultural purposes w/in vicinity>compensation

(iv.)right to gravel, sand, lime stone, timber, or other for use of public work construction/maintenance> compensation

    
(b.)no rights to subterrain resources

    
(c.) no rights (for grantee) over previously existing highways

  (3.)Can distinguish the above terms by referring to another Act and stating new terms in disposition

  (4.)Crown can add additional rights if expressly stated

  (6.)If under (4) crown creates right of way (easement) then:

(a.) gov’t, w/ respect to R.o.W. is grantee

(b.) R.o.W. must be necessary

Acquiring a land by a crown grant 

Think back to England when everything was crown land to begin with.  Didn’t get under way until the “land registry ordininace” 1870

(today in BC, all the lands are owned by the provincial crown except;

1. Federal crown lands, or agents (public harbours, national defense/purpose, Indian reserves, railway lands

2. Land owned by private owners

3. Lands are which are subject to aboriginal title. 

Land Grants: (still possible to get crown grants as they still own lots of land

Must look at Land Act
Pg 4-48 copy of a Form of Crown Grant
B. INTER VIVOS TRANSFER

Intervivos trasfer 

Second method by which land can be acquired

Private person transferring rights to another person.

(Purchases and gifts

1066(transferring of ownership was the transferring of possession, there was a public ceremony of transfer.  He wants to remind us of this because we’re seeing the change from the ceremony into the documental form.  A shift from the public granting to the document. Also recall that this “Livery” was related to the transferring of legal interest in the land but not necessarily the equitable interest.

Possession has not left us, it still exists in some aspects of the law. 3 ways

1. Concept of adverse possession “possession is very strong, rather more than 9/10 of the law” this statement lies behind the doctrine of adverse possession.  ( can think of this idea as “squatter’s rights.  The right of the true owner in the land may be lost to someone who is a squatter (adverse possession)  The right of the true owner of land to sue to protect their possessory rights maybe statute barred against a person (squatter) who has been in adverse possession for a period of years.  Squatter then becomes an owner of part of the land.  In Alberta for example, one must squat for 10 years. (This is no longer law in BC) this shows the importance of possession.  Squatter can register ownership.  For squatter to qualify 

(must be open,

(peaceful

(continual

(exclusive (cant share with owner)

     Section 23 of the land titles act abolishes this concept.  Why? BC keeps a record of 

     interest in land.  Squatters are tough to keep on record.  Some debate as to whether 

     it abolishes as easement acquired through adverse possession (as easements do not 

     involve possession)

2. Law of finding, the finder of the chattel, acquires title to the chattel that is good against the whole world, except for the true owner.  If you find something its yours unless the true owner does come forward.  This can apply to aboriginal peoples seeking to repossess cultural treasures from museums or something.
3. Possession as the basis for the recognition and preservation of Common law Aboriginal Title (will come back to this
Again, move over time to increasing documentation.  

4-4, 4-5.  Law and Equity act this is what was the statute of Frauds.

(This is talking about the enforceability of a contract not whether it actually exists.

“Disposition” 

s. 59(3)a – Contracts concerning land must be in writing.  There are other contracts that have to be in writing too.  Contracts of guarantee or indemnity.  So possession moves into writing.  To be enforceable agreements must be in writing

1.  The Contract 

S. 59 Enforceability of Ks
(1&2)This section does not apply to wills, leases of under 3 years, guarantees, or indemnities. 

(3)
 (a) K must be in writing

(b) I (individual) must perform actions that confirm allegations of K (must be persuasive)

(c) I must demonstrate that an inequity would result if K is not enforced (must be a loss)

(did not cover in class)(4) confirming act includes some form of payment


“
(5) in the alternative (of enforceability of K or gift) court may grant  




-restitution of a benefit received




-compensation for money spent in reliance on gift or K


“

(7)  writing does not have to be precise or completely accurate

General Propositions (criteria required for the applicability of s.59)

(1.) Must be a valid K

(2.) Writing can be in any form

(3)  Concerned only w/ enforceability of K (not existence)

(4.) Must be signed by the party to be charged

(5.) Two documents, if expressly or implicitly refer to one another, may combine to satisfy requirements

 Note:  s. 59 essentially replaces part performance and unjust enrichment

the writing must contain all terms of the contract which a court will decide are material.  As a minimum, it must include; 



(a) the parties, (not under Law & Equity Act)



(b) a description of the property, and,



(c) the price agreed upon, (not under L & E Act)


> if these items can not be shown, it can also be shown that either;


(i)  the party charged has done an act or "omission" which is consistent with the existence of the contract,



(ii)  an inequitable result would occur if the contract was not enforced due to the reliance on the contract of the person alleging its existence.

(1) The Contract of Purchase and Sale

>  Interim Agreements:

>  a legal offer, usually on a standard form, made by a prospective purchaser to the vendor

>  if accepted, a contract for the sale of land is formed; land has technically been transferred to the purchaser in equity, as the equitable remedy of specific performance is available to either party at this point.

>  while the interim agreement is usually made on a standard form, the general law of contracts applies, and no particular form is required.  

>  but, for a contract to be enforced, the Statute of Frauds requires that all contracts concerning an interest in land be evidenced in writing.  The relevant statute in B.C. is the Law and Equity Act; it has the same requirements for writing, but also gives two alternate forms of proof of writing.  

Contract of purchase of sale – normally with assistance of realtor,similar to negotiations undertaken to deal with any particular item

Two Stages:  

1) Executory Stage

2) Executed Stage

Two stages:

1)  Executory Stage – 

( p.4-47 example of this type of agreement

copyright to BC Real Estate Association and Canadian Bar Association (BC Branch) – jointly developed to try to get some standards throughout the province

· This agreement attempts to record the agreement between the vendor and the purchaser.

· Buyer gives a deposit.  The deposit forms the consideration for the offer.

· ‘subject to’ conditions are in or attached to this form.

· 4-48 s.1 – Title:  explains that the Title does not ‘own’ every aspect of the land.  Vendor must be sure that Title listed matches actual title

· s.2 – Completion:  possession date, and completion date (money paid) usually the same.  

· s.3 – Costs:  

p.4-50 explanatary notes about the contract.


What is the effect of this executory stage agreement?

· You have a legally binding contract.  But there has been no transfer.

· What about the ownership.  The beneficial ownership (the equitable ownership) passes from the vendor to the buyer. 

· But the legal title is still in the name of the vendor.

Before K


After K

After conveyance

Law

vendor


vendor


purchaser

Equity

vendor 

              purchaser

purchaser

After the contract the vendor has the legal title.  The vendor has a right to the balance of the purchase moneys.  The vendor has a lien on the property for the unpaid purchase moneys.  The vendor has a right to possession until the moneys are paid.

The purchaser has the equitable ownership.  The purchaser has an obligation to pay the purchase moneys.  Has a right to complain against the vendor if she fails to finish the deal (can sue for specific performance).  

· Because the equitable ownership has passed, in theory, but not practice, the RISK of ownership has passed.  (ie. if house burns down).  

· But the contract on s.4-48 s.6 RISK: risk remains at the risk of the Seller until the completion date.  (this reverses the above passing of risk that would otherwise occur in law)

Aside:  property at the risk of the Seller until 12:01am on the Completion date.  Insurance often takes effect at noon (so make sure you get some overlap).

2)  Executed Stage – Registration.

Now trying to pass the legal interest to the purchaser.

Standard form for stage 2.

p.4-10 – par 185 (  A transfer of a freehold estate must be in the prescribed form on a single sheet  


A freehold estate refers to the time span. 


2 types:  Fee simple – indefinite period of time.



   Life estate – last during someone’s lifetime.

Prescribed form is called Form A (p.4-52 Appendix C)


Consideration:  the price.


Transferor:  vendor.


Freehold estate transferred:  fee simple or life estate.


Transferee:  purchaser.


Transferor signs, but the transferee does not have to sign.  


Lawyer must sign as an officer.  Lawyer CANNOT sign without the person actually in front of you, identifying themselves as the person listed.
p.4-11 s.186.3 – when you use form A, it is deemed to be under part 1 of the land transfer form act.

p.4-12 Land Transfer Form Act

When you have a Form A, the Form A is deemed to contain the words in column 1, and if you have the words in column 1 you have the words in column 2 (p.4-14).


( Column 1 is the short form of column 2.  Just used to shorten the forms.

s.3 – says every form A, includes buildings etc. (unless an exception is expressly made)

Result is that you must use form A in BC.  And it brings in all things such as barns that we include in the idea of land.

s.4 – if you use the prescribed form.  It operates to provide the freehold estate from the transferor to the transferee.  Form A doesn’t actually talk about the transfer, so this section explains it.

4-11. s.186.5 – if don’t say anything it is fee simple transfer (although form does ask).

s.186.6 and .7 – can qualify what you are transferring.  Ex. Could hold back i.e. specify a life estate.

When the Form A gets registered (in the Land Titles Office)

2. The Transfer- Form

(a.) Writing and Sealing

S.15/16  Property Law Act

 transfer of land must be done by instrument expressed to transfer, and does not require seal  

Note: livery of seisen= actual giving up of possession of land


Can transfer non-possesory interests by grant


Grant, historically a document under seal

s.185 of the land title act 

(  Has the effect of requiring a transfer form A to be used in BC.

p.4-8 – Property Law Act 
· s.15 - ss.1 – No longer any magic words that you have to use.


· ss.2 – don’t need physical delivery of seisin.

· s.16 – need not be executed under seal.  Fixing of a corporate seal has the same effect as an individual without a seal.

· As a deed (  means under ‘seal’.

· s.4 – assignment of an agreement or assignment of agreement for sale of land. Still exists somewhat (used to be common – now may still be on title).  Agreement for sale – the vendor and purchaser.  One way to pay is purchaser goes to bank and borrow money.  Another way historically to purchase land was for the purchaser to make payments to the vendor (  this is called and agreement for sale. Agreement for sale says that when the purchaser makes all the payments to the vendor then the vendor agrees to transfer the land to the purchaser.
· s.5.1– purchaser transferring a fee simple must deliver to the transferee a form registerable (Form A).  Vendor has to deliver to the purchaser a Form A (  the practice is that it is the purchasers obligation to pay the fees to produce the Form A (then his lawyer sends it to the vendor for a signature).

Distinction drawn between a lease of less than 3 years, and a lease of lease of longer than 3 years.  If have a lease of less than 3 years and want to protect interest, don’t have to register in land titles office.  If have a lease of more than 3 years, do have to register.

s.7.2 – a transferror must describe the parcel of land intended to be transferred, so the land can be registered.  Need plans, surveyors, etc.  Need a legal description sufficient to be registered.

p.4-10

s.185.1 – a transfer of a free hold estate must be in the prescribed form and on a single page (Form A).

s.185.2 – this section does not apply if the transfer is subject to another enactment (ie. crown grant).  Or if the registrar feels that accepting something other than a Form A is acceptable.

(b) Registration- Prescribed Forms
PLA s. 4 If purchase price is payable in installments, transferor maintains equitable interest (right to renew title if not paid)

PLA s.5-7  Transferor must deliver a transfer registerable under the Land Title Act and must be in prescribed form.  Onus is on the transferor (seller)

Note: some confusion over s.6 ?=when transfer is dependent on installment payments the transferor registers hi/her own title so that other party can register his/her instrument>this would confer a common law interest not an equitable.  Suggestions???

LTA s.39 - can use a deed to register if not specified by this Act

Note;  Transfer in land is an in rem transfer > to take the position against everyone in the world > you are now the new owner and have the right to exercise, by virtue of your ownership, rights privileged to ownership against the world.

In persona Right contracted right you can only exercise against the other contractual parties > the transferor

Deeds

> defn’: deed:


(i) a writing on paper, vellum or parchment,


(ii) which is sealed, and,


(iii) delivered,

whereby an interest, right, or property passes, or an obligation binding on some person is created.

> Black’s:  A conveyance of realty; a writing signed by grantor whereby title to realty is transferred from one to another (also an instrument)

>  at common law, delivery of a deed does not mean physical delivery, but the intention on the part of the grantor to be bound.  This means that the test is subjective; what was in the mind of the grantee?

LAND TRANSFER FORM ACT

· s.2  states that all land deeds referring to LTA assume all provisions of Schedule 2 of this Act.

· S.3  Deeds referring to (2), unless otherwise stated, include buildings yards, gardens common trees, ditches, etc. >all that you  would expect upon looking at property.

· Schedule 2 Column 2: 

s.3 right not to be interfered with from other parties once one has ownership

s.4 no mortgages, liens, judgments, etc

s.6 transferor has obligation to produce documents of transfer

s.7 that the transferor has not brought any encumbrances, and releases any and all claims on the land

Note:  deed of gift is likely to be specific, thus if it wants to include the implied covenants it should refer to it (them)

The Seal

>  Property Law Act, s. 16 states that seals are no longer required on instruments dealing with an interest in land, except those which are executed by a corporation.  

>  today, a seal is very much a legal fiction, being no more than a red sticker applied by a legal secretary.

Seals:  can be one of two things.  

1)  Red sticky stuck on a document at the time that it is signed.  This has certain legal significance.

2)  Corporate seal:  stamper to leave impression on the paper.  When a corporation fixes its seal, it is the same as a corporation signing the document.  

(  A corporation can’t physically sign, so it amounts to a signature.


( Could have corporate seal as signature, and red wafer as the seal.

Note:  a company no longer has to use its corporate seal.  They can have an authorized person sign.

3. The Transfer- When is it Operative?

LTA s.20-22

s.20 Unregistered instrument does not pass estate

(1) Except against the person making it (In rem)

(2) Transferee has the highly valuable right to apply to have instrument registered

s.22  Operation of instrument as from time of registration

Rights in rem do not take effect until registration > registration is crucial

YEULET v. MATHEWS

F:
son (mortgagor) borrows money from his mother (mortgagee) in an equitable mortgage situation.  Son gives duplicate title to the mother.  Son then falls short on a debt to P, who lodges a judgment on son and obtains an order forcing son to sell property to satisfy judgment

I:
(i) whether mother’s equitable mortgage gives her rights over the registered charge of P?


(ii) whether nemo dat applies?

D:
Held: mother’s equitable interest is preserved over P’s judgment.

R:
(i) b/c of the clause in s. 20 which says, “except as against the person making it”, the mother is able to claim that she has a bona fide right to an interest in the land b/c of her equitable mortgage, even though it is not registered.

(ii) despite what it says in s. 20 of the Land Title Act , about registered interest being paramount over unregistered interests, the judge ruled that in the case of judgments, the nemo dat rule applies and that the mother had a prior interest


(ii) under nemo dat (Can’t give away what don’t have) the judgment creditor can not obtain any more rights than the judgment debtor i.e. an execution creditor can only sell the property of his debtor subject to all charges, liens, and equities as the same was subject to in the hands of his debtor

 
(iii.)People who put themselves in a position of lending money (creditors), put themselves at commercial risk.  Therefore the difficulty in knowing whether or not an equitable mortgage exists is justified, but if they want the can check if the duplicate certificate of title is in the LToffice
Case says:
Words “Except as against the person making it” – expressly makes operative an unregistered gift.

Could use these words to argue that a gift is still effective between the parties of the gift.  But may not be against a 3rd party who purchases.

Can there be something less than Romaine?  If you rely on Yeulet, could argue that perhaps have an effective gift.

STONEHOUSE v. A.G. OF BC

F:
A husband and wife were joint tenants, but the wife secretly executed a deed transferring her interest to her daughter.  The wife died five years later and then the daughter immediately registered the deed.

I:
whether the daughter could register the deed after the death of the mother which would normally have been subject to the right of survivorship?

D:
Held: judgment for the daughter; registration did not have to occur to make the transfer effective. 

R:
(i) s. 20 of the Land Title Act protects unregistered interests “as against the person making it”.


(ii) delivery had occurred b/c the daughter had everything needed to register


(iii) delivery of the deed amounts to an alienation of title which destroyed the unity of title and therefore destroyed the joint tenancy (ie. a severance)


(iv) husband arg’s an Australian case of similar facts but it is distinguished b/c they have a strict Torrens system w/o the phrase “except as against the person making it” of s. 20 of the Land Title Act  

> note 1: this case has been criticized b/c secret transfers are unfair in the sense that, if the transferor survives, then no mention is made of the transfer, but if the transferor dies, then  the transfer is brought to light.  However, s. 18 of the Property Law Act allows the same thing to transfer secretly to oneself.

> note2: what if the husband registered before the daughter? > he wasn’t 3rdP.P.V. relying on the title, and in equity, his daughter had already obtained delivery

Romaine v. Romaine 
FACTS:  Claude set up ‘gift documents’ before he died.

Because didn’t want Michael to have to pay lots of taxes if he died.


Lawyer set up gifting documents:

Schedule 1 - to establish trust where Claude kept land in trust.  Wanted to have evidence of gift.  Equitable interest passed to Michael, legal interest stayed with Claude. 

Schedule 2 – drafter trying to show that there is consideration for this deal.  

Documents had a place for seal.  

Judge placed weight on the fact that there was evidence of a seal on the documents.


Claude and Michael had a falling out.  


Claude no longer wanted to transfer the land to him at the time of his death.  


Claude made statements about what he ‘really’ wanted to do with the land.


Claude made a will where he tried to leave the land to someone else.

What else was significant?

Along the way a Form A was signed by Claude.  On top of the ‘gift documents’.  Michael made the argument that Claude had done everything he could to complete the transfer.

What was the judges reasoning?


Sealed contract rule:  There is no dispute that Claude signed the gift documents.  The gift documents were signed, sealed, and delivered.  Court found there was a seal.

Quotes SCC decision which says that seal is very important old idea.  Over time seal has been used to show that the contract is indisputable.  

The law will enforce a contract under seal even without consideration.  

Still need delivery.  Michael also got the Form A.

Clean case:  have document under seal, and secondly you have a Form A.  Claude has done everything he could do.

May have been different without a Form A, and only the ‘gift documents’.  Would have had to argue that the sealed contract rule applies.

Aside:  something else in Romaine case (Part C. below)

Para. 55 & 56 – What does the donee get?  Resulting trust. 

What does “delivered” mean. Can it be something less than parting with possession of the deed?

ROSS v. ROSS  1977 NSSC

F:
('s grandmother had transferred land to him, as a gift, in a deed which was properly drawn up by a solicitor.  While the deed contained the appropriate attestation clause (signed, sealed, delivered), the grandmother never gave the deed to (, and then she died.

I:
whether the grandmother delivered the deed to ( at common law (subjective test of intention)?  (1)Did the fact that she kept the document on her person indicate she intended for the transfer to be ineffective.



(2)Was she in a legal position to recoup the land

H:
Held:  transfer had occurred.  Deed provided the assumption that she intended to transfer the land immediately (inter vivos).

R:
(i) retention of deed by grantor after signing and sealing did not mean delivery was defective


(ii) execution of deed in presence of attesting witness is sufficient to infer delivery

(iii) there seemed to be factual elements indicating that grandmother intended (delivery) ( to have the property, and that she was merely holding the deed (w/o telling () b/c she wanted to maintain her life interest in the property

· note: the resulting trust argument arises in Ross v. Ross.  If a deed is used to make a gift of lands, a resulting trust is presumed to occur.  The transferee holds the lands in trust for the grantor.  This presumption can be overcome if the grantee is a member of the grantor's immediate family, good consideration (ie. contract instead of gift), or if evidence is brought forth to show that the intent is to make a gift of the land.  In this case, the grandmother's statements at the time of signing the deed were held to be evidence of intention of gift, which rebutted the presumption of resulting trust.  Had the grandmother intended to pass the land after her death then the transfer would be ineffective b/c the document did not comply with the wills act.

Didn’t matter that she never told grandson, or that she kept possession.  

Donee doesn’t have to know, which seems strange since “acceptance” is one of the requirements for a complete gift
Also note that no discussion of form A here because is not a torrens jurisdiction
Xenos v. Wickham ‘the deed is binding on the donor before it comes into the custody of the donee, even before he even knows of it.

ZWICKER v. DOREY  1975 NSSC

F:
land was granted by deed to (, but the deed contained the words, "This deed is not to be recorded until after my passing away." 

I:
whether the delivery of the deed to ( at common law (subjective test of intention) was effective?

H:
Held: no delivery.

R:
(i) presumption of delivery was rebutted by the words contained in the deed that it was not to be recorded until death


(ii) the grantor acted inconsistently with the presumption of delivery.  (ie. continuing to use and occupy the land, and, making several later grants of the lands contained in the deed to various people, including ()


(iii) for the above two reasons the court found that the deceased did not intend to deliver the land to (
> note: 

(i)  b land is to be transferred upon some condition, (i.e. the grantee gets married, attends university, etc.), then the transfer is said to be an escrow.  

(ii) if land is to be transferred upon the grantor's death, then the transfer is testamentary, and it must comply with the Wills Act.  Usually these deeds are signed in the presence of one witness, but the wills act requires two witnesses.

(iii) If there is a joint-tenancy, upon death of one party the entire possession of land is given to other party.

(iv) Document that is a will has no effect until death, and if the stated item is given away inter vivos then the person in the will is out of luck.

4-23 (line 15): What is essential to delivery of a document is an expressed intention to be immediately bound by the conditions therein.

4-24 (line 15): evidence to the grantor’s intent can be the way in which the document was delivered (if at all)

4-24 (line 10): Escrow (third party holds documents until conditions are met) cannot be dependent on death ( this is treated as a will.
4-25 (line 5): Judge found that Zwicker did not intend for the deed to pass until he died (he was living on it, and gave it away in his will—treating it as his own).

Conclusion: Zwicker’s grant of the land amounted to a will that he later changed with his new will.

With a will, only takes place on death, but can give away in the meantime.  A will is revocable at any time until death.

 Torrens Test

> delivery is treated differently in jurisdictions where a system of land registration is in place

>  at common law, the principle of nemo dat que non habet protected the interest of the legal owner.  

>  registration systems are put in place to allow the purchaser to rely upon the register for the fact that the vendor has good title.  

> three levels of ownership:


(i) registered, 


(ii)legal (common law), and 


(iii) equitable.  

> in general, the rules for delivery in registration jurisdictions is more stringent than common law jurisdictions.

MACLEOD v. MONTGOMERY  1980 ACA

F:
Grandmother transferred land to her granddaughter, but kept a life estate.


Granddaughter received a transfer document, but not the duplicate title although was promised.


Granddaughter registered a caveat in the Land Titles Office (gave notice of interest in the land)

A gift of land was made, but the recipient could not register the title, as the donor had kept the duplicate certificate of title, which was required to register the transfer. 

I:
whether delivery had occurred in accordance with the registration system?

D:
Held: delivery did not occur

R:
(i) no delivery until the recipient had all the documents necessary to register the transfer


(ii) donor, by keeping the duplicate certificate of title was reserving the right to change her mind


(iii) intention is no longer the test for delivery in the registration system

> note:

> two things required for valid gift under the registration scheme:

(i) Donor has to have done everything in his/her power to complete all formalities> an objective indication of the state of mind of the donor





(a) document in the form specified by the Land Title Act 




(b) document need to be physically delivered




(c) outstanding duplicate certificate of title must also be delivered




(d) registration of the transfer

(ii) Donor must, by recorded words or actions, demonstrate irrevocability

· It was not the absence of registration that did her in, it was her failure to demonstrate an in personum right

· 4-30 (line 4): in Equity it is established that once a document has been executed, the fact that the document remains with the grantor does not render the transaction incomplete.

· 4-27 (line 14): Court found that the gift was not executed not because it was not delivered, but because it was not registered. 

· This is an important case in moving over from the common law to a registration system.  Important for how to make a gift in a land registration system.

· Argument could be made that - unregistered document might be able to pass equitable title.  Can’t pass legal title until registration takes place. and this will likely be an indication of intention
· To complete a gift effectively, the donor has to do what needs to be done.  In Alberta the duplicate certificate has to be logged in the land titles office (but if it had already been logged, or if it had been destroyed, the result may be different – the gift may have been enforced).

4. Transfers to Volunteers

Property Law Act s. 19:  In the absence of evidence to the contrary:  transferor has legal title, transferee has equitable title i.e. the transferee holds the property in trust for the transferor  This is based on the notion that we assume people don’t go around giving their property away.  This is why it is important to expressly state the intention of extent of gift in voluntary transfer if you want the equitable and legal ownership to transfer to the transferee.

Property Law Act RSBC 1996 c, 377, sec 19 Words of Transfer: (3) “A voluntary transfer need not be expressed to be for the use or benefit of the transferee to prevent a resulting trust”
(1) A makes a transfer of title to B, a volunteer (often referred to as voluntary transfer)

(2) A enters into a K to buy property.  A directs seller to transfer title to B, a volunteer

The above are two methods by which B can come to hold property in trust for A.

If transferee claims that transferor’s intention was to confer absolute title onus of proof is on transferee.

(a) pre statute of uses : A transferred to B, a volunteer. Voluntary transfers - Equity presumed B held to use of  A, what before Statute called ‘resulting use”.  If B wants to claim absolute interest onus on B to prove A’s intent.  If intent was to make B owner in law and in equity, it was desirable to make clear on transfer.  That could be done by a transfer “to B to the use of B” or “unto and to the use of B”.  Stating B held to use of B indicated that b had absolute title.

(b) statute of uses : A transferred to B, a volunteer.  Presumed that B now held on resulting use of A.  Under statute, use was executed and legal title was with A.  If intent was to make absolute gift to B, necessary to state that transfer was “unto and to the use of B”.  (Statute did not apply where person held to his or her own use, chapter XI).  As before statute, use in B’s favour indicated intent to confer absolute interest on B.

(c) the trust: equitable interests were resurrected in 17th c. under name of trusts and created by making transfer “unto and to the use of B on trust for C”.    Suppose transfer was simply made “unto and to the use of B”.  Effect of such transfer was never settled.  On one hand, the transfer confirmed location of legal title, and by analogy to resulting uses, presumption of resulting trust for transferor.  On other, transfer was to use of transferee and sufficient indication that transferee was intended to have legal title.

Deed:  

· Historically, by common law the definition of a deed is: a sealed instrument containing a contract or a covenant delivered by the party to be bound by it and accepted by the party to whom the contract or covenant runs.

· Or, a simpler definition of a deed:  a document signed, sealed and delivered through which an interest, a property, or a right passes.

· Elements are a document (not oral), signed, sealed, and delivered.

-   Remember, a deed is something different than a Form A
Covenant:
· Historically, it was spoken of as if the covenant was a full fledged agreement.  

· Now in land law, when we talk about a covenant, we are normally talking as if we were using the words a covenant (or a ‘promise’) to do something.  Can also have a covenant registered against land (ie. restrictive covenant).

Delivery:
· Historically, delivery is the act by which the RES or substance thereof is placed within the actual or constructive possession for control of another.

· The voluntary transfer of possession of the document.

· But note, you don’t always have to give the document to constitute delivery.

Gift:  a gift is a voluntary and intentional transfer of property from the owner of the property to another person without consideration, therefore must be under seal.

Person giving the gift:  donor

Person receiving the gift:  donee

General rule:  a gift is not enforceable.  


Why?  What is the policy reason behind it?


Because not getting anything in return.  No exchange of mutual promises.

Oral gifts
To have a valid enforceable gift it must have 3 elements:


( Need all 3 because equity will not perfect an imperfect gift.

1) Must be an intention to donate.  

a)  Must be mental capacity on the part of the donor, so the donor knows what they are doing.  

b) There must be words or actions by the donor which are not-equivocal (clear, obvious).  May look at circumstances of the donor, relationship of the donor and donee.

· Overall, must be a clear intention that intended to give an outright gift.

Dylan Thomas case.  Promised publisher, “if you find the original manuscript you can keep it”.  Did he intend to make it a gift.  Court found that he did.

2) There must be acceptance by the donee.
 
Usually not an issue.

3) Delivery.

It must be a transfer of possession of the item, or something equivalent to that.

Critical thing to recognize is that the delivery (the transfer of possession) is not just evidence (proof of) the gift.  It is actually required to have the gift.  Lacking the delivery, there is no gift.

Example:  A couple got married.  The husband in a moment of jubilation said I give you my car as a wedding present to you.  Marriage failed.  Wife claimed the car was hers.  Court examined if this constituted a gift.  (  Intention was clear, acceptance was obvious.  The registration had never been transferred into the wife’s name.  Husband still drove the car.  

(  Court concluded there was no delivery.

Case.  A husband said to wife everything in the house is yours to do with as you like.  Will ended up leaving everything to son.

Wife argued that furniture in house was a gift to her.

Succession law says that can’t leave something in a will which you don’t own when you die.

Court ruled no delivery because husband never gave up possession.

· Another case similar, court found that it was proper delivery allowed by the circumstances.

Courts are clear that delivery is required, but have trouble defining it.  Sometimes they try to find a way around strict requirement of delivery.

The donor must have done everything that needs to be done in order for the transfer to take place.

At common law, historically, the owner could do everything which needs to be done by simply giving possession.  In modern times other things than possession have to be done.  Ex. There are transfer documents for a car.

Therefore, in addition to delivery you have to do everything as a donor that has to be done.  

Note:  Don’t have to register transfers, but have to do at least the paperwork such that can submit
Also in some cases there is extra paperwork that has to be done.  Eg. used to be able to transfer stocks by endorsing it (signing the back).  Now need to do more.

· If you are trying to give an oral gift, be careful to take enough steps so that no one can argue it later.

· Today there are legal forms which have to be filled out.  Historically, could just give possession of a product.  Today may not be enough.

Property Law Act s.5.1 (p.4-8)

A person transferring land in fee simple must deliver to the transferee a form registerable in the land titles act (Form A).

If there is an otherwise valid gift, can you force the donor to give a Form A?

Or do you look to equity law which says that a transfer of land has to have some kind of written document?

Note extra confusion of a trust:

What happens when the donor does not transfer the property, but says that they are holding the property in trust for the donee?

Depending on the terms of the trust it may be consistent for the donor to keep possession.

Dealings with land ought to be in writing.  But dealings in trust don’t have to be in writing.  This is an extra potential difficulty.  If a gift has failed, could maybe use a trust argument.

Terminology in “Gift” cases:

· Deed: historically defined as a sealed instrument (not oral) containing a contract or a covenant delivered by the party to be bound by it and accepted by the party to whom the contract or covenant runs.
Short definition ( a document signed, sealed and delivered, through which an interest, a property or a right passes.
· Covenant: used to be seen as a full-fledged agreement. Now used to mean a promise.

· Delivery: the act by which the res or substance thereof is placed within the actual or constructive possession for control of another.
The voluntary transfer of possession of the document.

Gifts: a voluntary and intentional transfer of property from the owner of the property to another without consideration.

· Oral Gifts: 

· Enforceable gifts: 3 necessary elements for which Equity cannot provide remedy if not all elements are there

1) Must be intention to donate

a. Includes mental capacity to donate

b. Must be words or actions that are clear and unequivocal. May look at the relationship between the donor and donee.

c. e.g., Dylan Thomas gives copy of manuscript to publisher. Thomas looses original manuscript and tells publisher that if he can find the original manuscript, he can keep it. Did Thomas give the publisher a gift? Courts said yes because of intention.

2) Must be acceptance

3) Must be delivery
There must be a transfer of possession of the item, or something equivalent to that. If delivery is lacking, there is no gift transferred. 


Assuming “Delivery” (At Common Law or Under Torrens)
What does the grantee get?

Presumption – “No one gives something away for nothing” ( Rebuttable

But if applies ( Presumption of resulting trust, unless to a family member, then presumption of advancement

Donatio Mortis Causa – gift made in contemplation of death
a. Gift must be made in contemplation but not necessarily expectation of death
b. Must have delivery to the donee, or something equivalent to delivery
i. This includes all the things discussed in regards to delivery
ii. Delivery appears to be something less than delivery in the inter vivos gift.
c. Gift must be made in circumstance such that it can be shown or inferred that the gift was to become absolute upon the death of the donor. (At this point it begins to resemble a will.)

i. Unique features of DMC gift: it can be revoked prior to one’s death

ii. In theory, possession could take place, but then be taken back.

iii. Does not require the same formalities of a testamentary gift.

“Except as against the person making it” – no title will be transferred unless it is registered.  

Words may refer to the donor donee relationship ( not 3rd parties.

Ex.  Donor gives completed gift to donee (everything taken place, except registration).  Then donor goes and sells to 3rd party and this “transfer” is then registered.  Can gift be set up against 3rd party who has a registered interest?
Chung estate v. Chan – BC CA

WTC signs Form A in favor of WTC & PVC as Joint tenancy.  But Form As didn’t get registered.  After some time, WTC gives instructions to register transfers by the end of July.  July 21, before they got registered WTC died.  Battle between estate & PVC.  Argued estate is still in full control.  PVC argued that there was a joint tenancy because there was delivery.  

(  Court decided there was likely a joint tenancy (but decided case on another reason).  

***EXAM*** Problem solving approach.  

1)  What is it going to take to have a completed gift?


(  We know Romaine is ideal.  

2)  Starting point – understanding of what the common law test is (before any statutory provisions).  What is necessary for any valid gift?  Intention, acceptance, delivery.  

What does delivery mean?  (delivery can be something different than physically parting with it).

3)  Assuming analysis says the gift is valid at common law.  Will it then stand up to the statute requirements?  Registration requirements.  Requirements for document in the proscribed form (Form A).  

4)  Can you meet the test – has the donor done everything that is necessary to complete the gift?

5)  Having complied with everything else except for registration, is registration the most important thing?  (  Could argue against registration requirement.  

6)  Assuming you get over all these things.  The question is still, when the gift is made, what does the donee actually get?  (see C.)

C.  Assuming “Delivery” (At Common Law or Under Torrens)
Assuming we have met all the requirements so we have a valid gift.

What does the grantee get?

Common law had a presumption that no one gives something away for nothing.  Where there is no consideration, then the donor is parting with something for nothing.  Common law starting point is that that doesn’t make sense.  

1.Romaine 
In this case Presumption issue does not come up because a ‘sealed’ contract.  Sealed contract rule means you can have a gift without consideration.  

What if don’t have a sealed document?  

The presumption is that the donee takes the property in trust for the donor.  

Gift to donee, ownership ‘results back’ to the donor.  Thus, ‘resulting trust’.

Trusts come about in 2 ways:

1)  express trust – where a person’s words or acts make it clear that he or she intends to settle property on another by way of a trust.  

Eg. Settlor transfers property to trustee for the beneficiary – clearly set up in words.  

2)  by operation of law – in certain circumstances the law will impose the trust concept on the dealings between the parties.  

‘Resulting trust’ is an example of a trust created by the operation of law.  Law says when these facts occur, we’re going to say that a trust situation has arisen.

2 ways to rebut resulting trust:

1) Presumption of advancement – (common law doctrine) – if a gift is made to a spouse or children, it is presumed there is an intention to benefit the spouse or child.  And that it is a valid gift.  

( Courts presume that if gifting to certain people, assume that trying to give a gift.

( Problem is that this is also a ‘presumption’ used to rebut the ‘presumption’ of the resulting trust.  This presumption of advancement could be still be rebutted by evidence.

( Just because give a gift to a spouse/child, does not mean for sure a valid gift (a name on an account may not be enough).

Also note:  courts playing around with this idea.  Move to broaden this category – eg. nephews, sisters, etc. (somewhat resisted by courts).

This is presumption of advancement is not as strong a presumption as it used to be.

2)   Evidence – that a genuine gift was intended.

2 cases where the resulting trust came up.

McLeod v. Montgomery 
FACTS: Does transfer without transfer of the duplicate title constitute a valid gift.

Court refers to an alleged gift to a father and a son.

Court asks is there a presumption of a gift, is there a resulting trust?

Discusses presumption of advancement. 

In the end, not particularly related to McLeod facts.

Romaine par.53

Intervivos Gift:  of the view that when all the evidence is looked at made an intervivos gift.

Par.54 – appellants argue that the trial judge failed to consider the presumption of advancement (close relation of the parties – not children).   Attempt to broaden category.

Judge said deceased had not stood as loco parentis – in the position of being like a parent – so did not apply.

Could argue that presumption of advancement applies to spouses, children, and anyone related in loco parentis.

Note:  court only wanted to look at evidence at the time of gifting and followed the rule that once gift is given then “Can’t change mind.”  This applies when looking at presumption of advancement. 

Summary:

1) Common Law- what would be a gift?

2) Statutory

3) Registration

4) Assuming you’ve met requirements of the first three stages, what does the donee actually get?

What does the Donee get?

· Common law presumes that nobody gives something away for nothing.

· When there is no consideration, the donor parts with something for nothing.

· This issue does not come up in Romaine because there was a sealed contract.

· Assuming that there was no sealed contract there is a rule that the donee takes the gift in trust of the donor.

· Thus, the ownership results back to the donor.

Trusts come about in 2 different ways:

1) Express trusts: a person’s words or acts make it clear that s/he intends to settle property on another by way of a trust. Settlor(trustee

2) By operation of law: in certain circumstance the law will impose the trust concept on the dealing between the parties. Law says that in certain circumstances a trust situation is automatically created.

Presumption of advancement
If a gift is made to a spouse or children, it is presumed that there is an intention to benefit the spouse or child, and that it is a valid gift.

( If you are gifting certain categories of people, there is a presumption that it is an outright gift.

D. “Donatio Mortis Causa”
“A gift made in contemplation of death.”

This is a gift made in special circumstances – in contemplation of death.

Special features.

In order to have a valid gift in contemplation of death, 3 elements:

1) Gift must be made in contemplation of death, but not necessarily in the expectation of death.

2) Must have delivery to the donee (or something equivalent to delivery).

(  Looking at cases, could argue that delivery that seems to be required in DMC cases is something less than an intervivos gift.

3) Gift must be made in circumstances such that it can be shown, or inferred, the gift was to become absolute on the death of the donor.  

· In this way resembles a will.

2 unique features of a DMC gift:

1) It is not an absolute gift, and it can be revoked (just like a will) prior to death.

(  Valid gift.  But revokable until death.

2) Despite resemblance to a will.  Don’t need formalities (eg. witnesses) that you do for a will.

A DMC gift will override what is said in a will (may not if will was made after gift, this could revoke DMC).  Because it was a valid gift, the person did not own it when they died, so could not leave it in their will.

Donatio Mortis Causa

Re Zacharic 1984 16 ETR

Diseased gave key to his place to a friend when he was thinking that he would die and told him about a secret place in his house where he had stashed some money.

Court found that there was a Donatio Mortis Causa because

1) Diseased was considering his death when he made the gift

2) Delivery in the form of giving the house key.

3) Telling his friend where the money was

If the diseased had not died, the gift would not belong to the friend.

Review of Statutes:

4 statutes – all relate to land. 

All provincial statutes.  

www.qp.gov.bc.ca/statreg
1) Land Act

( Deals with land issues from the perspective of the provinicial gov’t.  

( eg. Has system which sets up land districts.  

( Sets up procedures to dispose of crown land. 

2) Land Title Act ( Sets up the system for the registration of title to land in BC.

3) Property Law Act  (  Catch-all, a number of provisions relating to land.

4) Land Transfer Form Act ( contains Form A

C. WILL OR INTESTACY
· when a person dies, title to any property automatically vests in his personal representatives.  
WAYS TO ACQUIRE INTEREST IN PROPERTY - Crown Grant, Sale, Gift, Will, 

What happens when there is no will?

How to determine who is allowed to apply to administer the estate:

· Spouse

· Next of kin (blood relatives)

· Consanguinity: descendents (children, grandchildren) then to ascendants

· All four children have equal rights to apply

Who inherits the estate? 

· does not include joint-tenancy property, life insurance policy, etc.

Wills Act, ss. 3,4

> if the deceased has left a will which complies with the Wills Act the personal representatives transfer the land, using a Form 23, to the persons so indicated

>  two or more witnesses required; must be written as opposed to oral

Estate Administration Act,

> if the person died intestate, The Estate Administration Act provides for the transfer of real property of the deceased to persons in a specified order of priority.

s.78 
(1.)personal representatives of deceased must act as trustee


(2.)beneficiaries of real estate have same rights of transfer as those beneficiaries of personal estate

s.79
Personal representatives may affect transfer of land to appropriate persons and if do not w/in one year such interested parties may bring action.


Wills Act, RSBC 1996, c. 489 s. 7: adults may make wills; testator may supplement with codicil; testamentary documents are operative at death; may be revoked or replaced by further testamentary documents; to be valid must comply with Wills Act.
s. 3 – notes that writing required

s.4 – notes that signatures required on formal will

Estate Administration Act, RSBC 1996, c. 122

s. 77 devolution of real estate to personal representatives

s. 78 administration of real estate

s. 79 transfer of personal representative to beneficiary

Statutory Transfer Forms
In B.C., transfers of land must comply with the Property Law Act, R.S.B.C. 1979 c. 340.  This basically requires that documents used to transfer or deal with an interest in land must be of a form that complies with the Land Title Act.  The Land Title Act requires that all transfers of an interest in fee simple must be done on the appropriate form.  This form is the Form 23.  This form is written with reference to the Land Transfer Form Act, R.S.B.C. 1979 c. 221, which states that most of the words used in the form actually represent the long clauses usually found in such transfer forms.  
See the act for specific words which are held to have an expanded meaning.

However, the registrar may accept any other document he sees fit which does not comply with the provisions noted in the above paragraph.

Transfer on Death
When a person dies, title to any property automatically vests in his personal representatives.  If the deceased has left a will which complies with the Wills Act the personal representatives transfer the land, using a Form 23, to the persons so indicated.  If the person died intestate, The Estate Administration Act R.S.B.C. 1979 c.114 provides for the transfer of real property of the deceased to persons in a specified order of priority.

How you can get an interest in land as a result of the death of another person.

A person who is an adult may dispose of their real and personal property by a will.  

If you are under 19 you can have a will if you meet one of two conditions:

1. You are a member of the Canadian Armed Forces.

2. You are married, or have been married.

This is an area of the law which is covered by 4 main statutes.  (like most property law we have common law principles, plus statutes)

1. Wills Act – sets out the formal requirements in order to have a valid will.

2. Estate Administration Act – deals with a number of issues, some of which have an impact on wills.  Bulk of act deals with what happens when somebody dies without a will (intestate).  Also deals with some Nisga rights.

3. Trustee Act – because wills often contain trust positions, and because an executor or adminstrator behaves like a trustee, much info comes from the Trustee Act.

4. Wills Variation Act – provincial statute which allows a judge to vary a will.  Judge is responding to an application by someone who falls within a certain category that this statute allows (spouses or children).  Spouses or children may apply under this statute for a greater share of the estate, than the will allows you.

When talking about wills and intestacy, the word ‘spouse’ has an expanded meaning.

Spouse:  includes people who are married, and people in a marriage-like arrangement (makes no distinction between straight and gay).

At common law personal property on death went to the ‘personal representative’ of the deceased.  Originally at common law the real property went to the heirs of the deceased.

Originally personal property went to an intermediary, and real property went directly to heirs.

Estate Administration Act

Statute now states that treat real and personal property do the same.  Both real and personal property go to the ‘personal representative’ on death.

Personal Representative – 

If die with a will (  Executor.

If die without a will ( Administrator

Who can be the administrator?  Statute says first in line is your spouse, then next of kin (interpreted to be nearest next of kin).

Nearest next of kin – parents, before siblings, etc.

Sometimes creditors can apply.

If no family member – can get the ‘official administrator’ (gov’t appointee).

One advantage of having a will is that you can pick your executor.

Most real property and property go through an intermediary before it is passed on to heirs.

Somethings do not go through intermediary:

Joint ownership/tenancy:

Joint Ownership means the survivor gets ownership.

Investments where you named a beneficiary:

Eg. RRSP, Pension, life insurance.  

Beneficiary, joint ownership will over rule what will may say.

s.78 Estate Administrative Act –


Personal Representative holds the property as trustee, for the real beneficiaries.

Wills Act
Person can dispose of all property, acquired before or after the making of the Will.

Will speaks from the date of your death.

“A Will is a declaration made by a person (a testator) in writing, in the form required by law, of what he or she desires to be done after his or her death.”
In a Will you deal with things like: 

who is the executor going to be, 

what are the funeral arrangements, 

who will be the guardian of your children, 

what you want to do with any assets that you have.

Codicil – a supplementary document by which the testator changes or adds to their will.


(not very common today)  Same formal requirements as does the will.

What are these formal elements:

1. Must be in writing.

2. Don’t need any special words.

( But, have to indicate by your words an intention to dispose of your assets, have to indicate that the intention is not to take effect until death.  

3. Must be signed by the testator, in the presence of two witnesses.  Two witnesses must also sign in the presence of the testator and the presence of each other.  

Who can witness?


Anybody can witness, and it’s a valid will.

But if you are a beneficiary (or closely related to a beneficiary), and you witness, the will is valid, but you (or your relative who is a beneficiary) does not get the gift.  

· Don’t let anybody witness who is a beneficiary, or closely related to a beneficiary. 

Formalities are not the same in all the provinces.

In some provinces, not BC, it is possible to have a ‘holograph will’.  

Holograph Will – written out in the hand writing of the testator, do not have the requirement of signatures.

Eg.  Farmer trapped under his tractor, wrote out Will in dry dirt, was a valid Will.

Notes:

If you name your wife as a beneficiary, or as executor, and you get divorced she does not get the gift, or become the executor.

If you get married, any will you had before is void.  (what about common law?)

Contrast intervivos gift and a gift under a Will:

Intervivos Gift: (leaving out DMCs)


Is an immediate gift of the ownership interest of the gift.  


With the intervivos gift, focus on was there a valid completed gift.  


Because it was immediate, it is irrevocable.

Gift in a Will:


Effective ONLY on death.


Gift is revocable right up until death (Wills in general are revocable).


Gift in Will is subject to the payment of the person’s debts by the estate.


If not enough money left, no gift.

Statute lists in what order, debts get paid for insolvent estates (more debt than $) –

1) Funeral expenses.

2) Estate administration fees.

3) Creditors, etc.

4) Beneficiaries last.

If a shortage of money, beneficiaries do not end up owing.

Good reason to have life insurance paid directly to beneficiary (doesn’t go through estate, so creditors can’t get money).

Last point on wills:  recognize that in many cases you may not give absolute outright gift under will as a trust is very common.  “When I die, all of my money goes into a trust, my children are beneficiaries and the trustee doles it out to them until they are 30 and they get X, and at 40 they get the rest”.

What happens when there is no will?

Estate Administration Act answers the question who is eligible to apply to court to be the administrator of the estate.  

“In determining who is entitled to apply:  first of all the spouse, secondly next-of-kin”.

Spouse: Has an extended meaning here (eg. includes common law spouse – someone with whom you’ve lived in a marriage like relationship – can be either gender).

Next-of-kin:  Blood relatives (spouse is not a blood relationship).  Relatives of the half-blood (eg. half-brother) are to be treated the same as full-blood.  

Trace this back to a “Table of Consanguinity” – Originates from the bible:

The following is closest to furthest:

1. Descendants – children, grandchildren.

2. Ascendants – parents.

3. Horizontal – brothers and sisters (then nieces and nephews).

· If no brothers and sisters may then go to grandparents.

For applying to be adminstrator: 

Statute only says ‘next-of-kin’ – case law has established that judges favour the closer of the next-of-kin.  Judges treat all people in the same category as equal (so children all have equal claim).

Adopted children are treated as being blood-relatives (according to adoption legislation).  If you are given up for adoption, then lose rights in birth family.

2 Issues:

1.  Who gets to be the administrator.

2.  Who inherits?  Who inherits the person’s estate (all real and personal property)?

Recall:  Some things (joint-tenancies, direct beneficiaries) do not go into estate.

Part 10 – Estate Administration Act Sec.81

Details of how things get distributed if no will.

If die with no will, and a spouse but no lineal descendants (children, grandchildren).  Then estate goes to spouse.

If die with children it goes to the children (subject to the rights of the spouse).

If die with spouse and children, the spouse gets the 1st $65,000.  After that if there is one child the child and the spouse split the estate 50/50.  

If die with spouse and more than 1 child, spouse gets 1st $65,000.  Then spouse gets 1/3 and children split 2/3.  

If die with no spouse, or children.  Estate goes to father and/or mother.  

If die leaving no spouse, child, father, mother – goes to brother or sister.


If a brother or sister has died – the brother or sister’s child gets their share.

Eg. 4 siblings.  1 died – that sibling’s kid (niece/nephew) get ¼ share.  But if niece or nephew died, doesn’t go any further (goes to other living siblings).

Note:  If a child was conceived before death, but born after, that child is entitled to rights.  

So why do we want a will?  If the statute takes care of everything!!

Example:

A & B – ‘spouses’ – no will 

(A - $50,000,  B - $50,000) A is 24, B is 25.

A has father and mother  B has 2 sisters.

Suppose both die in a car crash.  Must look at who dies first (if can’t prove – then it is deemed that oldest dies first).  

Therefore, if can’t tell who dies first - assume B dies first.  A gets everything.  Then A dies.  $100,000 goes to A’s parents.

Or alternatively, if can prove A dies before B.  B get everything.  B then dies.  All money goes to B’s sisters.

· Good reason to have a will!!

 PROPRIETARY ESTOPPEL
Deals with acquisitions in interests in land, serves to give land to A and interest to B

Proprietary:  rights pertaining to owner

Estoppel:  the restriction of an otherwise existing right.

Zelmer v. Victor Projects Ltd. 1997 B.C.C.A.

F: In order to develop land, ( needed to build reservoirs on neighbors (’s land.  ( was originally amenable to idea but once construction commenced claimed reservoirs were not at location agreed upon.  ( refused to sign documents to allow for the use of reservoirs.  ( seeks forced easement.

I:
Could estoppel be used as a cause of action in this case (usually used as defence and usually applies to fraud)

H: 
Estoppel was applicable and was granted

R:
Test:  All elements must exist

(1) ( must have made a mistake to his legal right.  Zelmer made a mistake because though he was given permission – well actually this was not a mistake, he was right, he had been given permission.
(2) ( must have expended money or act on faith of his/her belief.  Assumption that Zelmer. has expended money that will be wasted.

(3.) ( must know of his/her legal right and that it is inconsistent with right claimed by P. Question of balancing rights of individual v. moral consideration if ( did not know his right

(4.) ( must know of the (’s mistaken belief of right.  

(5.) ( must have encouraged the ( in expenditure of money or other actions either 

        implicitly or by abstaining from asserting his/her legal right.


( must also establish ( was unconscionable, inequitable, or unjust >equitable fraud (different from criminal or tortuous fraud where element of deceitfulness or corrupt behavior exists)

Proprietary can give rise to a cause of action (can be used as a sword).  In promissory estoppel it can only be used as a defence (contracts!!).  


Distinction between courts of equity and common law courts: Equity – will restrict a person from enforcing their strict legal rights (common law) when it will be inequitable.  

Short of a binding contract, if he makes a promise that he will not enforce his strict legal rights (even if it is not enforceable for lack of consideration, by strict rule of law), and the person acts on that promise.  

Or if you allow another to believe that you will not insist on your strict legal rights, and the person acts on that belief.

The court will not allow the promisor to later enforce his strict legal rights, if it would be inequitable.  

Since this case, not doubt that in BC

p.4-42 – a cause of action can be based on proprietary estoppel.  

(  Can obtain an interest in land by proprietary estoppel.

UNJUST ENRICHMENT –

Solely a common law doctrine.

Developed mostly by SCC.

Has not developed as quickly in other Common law countries.

Still developing.

Began in 1954 with a series of SCC decisions

Degalman v. Guarantee Trust – 1954

F
P had discussions with Aunt.  If P did chores, care etc. for Aunt, she would leave him a piece of property in her will.  He did the things and she died intestate.  So he made a claim against her estate.

Court could not make a decision on the facts that there was an agreement.  Couldn’t give him a remedy in contract law.  

· Court decided that there should be remedies for ‘unjust enrichment’ when it would unconsciounable for someone else to keep it.

· SCC recognized ‘quasi-contract’ (or ‘restitution’).  Recognized there should be a basis for recovery even if it doesn’t fit into contract or tort law.  

Murdoch – 1975

F
Matrimonial case – splitting up the assets.  Husband had all the property in his name.  Wife had worked on the farm, raised kids etc.

H
Wife was not successful.  

But dissenting judge said would use Degalman and allow her to recover. 

1986 – SCC changed mind.

Serocan –

F
Wife after 42 years of helping on farm, but not having a legal interest in the property.

H
Court held she was entitled to a remedy.


Remedy was against the land itself.  

Doctrine of Unjust Enrichment – 3 parts:

1. Must be an enrichment.

2. Must be a deprivation.

3. Absence of juristic reason for the enrichment i.e. if enriched under K then not unjust.

When talking about unjust enrichment, usually defendant’s situation is ‘enriched’ or improved by the contributions of some other person.  The contribution of the other person can come in several forms (ie. money, or ‘services’ in a marriage).

Deprivation means the person providing the money or the services was giving something up to provide the service (ie. giving up getting a job to help at home).

Absence of a juristic reasons means there is no legal basis for the enrichment or deprivation (so if providing services under a contract, then that is a legal reason).

Note:  Clever lawyers have managed to take this doctrine from a marriage, to common-law, to marriage-like relation, to almost any relationship.

Remedies:
1. Monetary award – quantum maruit – 

money for services rendered.  Not entirely satisfactory for plaintiffs.  When judges tried quantify (eg. might figure out hourly wages) and awards were small.

2. Constructive Trust – 

Preferred by plaintiffs.  Could look to what value that contribution has created.  In BC this became interesting because real estate values have escalated rapidly.  Relatively small contributions resulted in quite large awards (eg. figure out hourly wage make this a % contribution to house – then house goes up in value).  

Example – extreme case.

Rich bachelor who bought a house on his own.  Had a girlfriend (lived with a bit) who helped decorate.  She got free trips everywhere.  When seperated she made a claim on the house.  Was awarded 10% of the increase in the value of the house = $45,000.  

Dissent:  Distinguished between young people’s relationships where intend to marry or when just together to have a good time.  

Q
When is a transfer in real property (or an interest in real property) effective?

A
Need to go back to the beginning to answer this.

5 stages of development:

1 – Early feudal system.  

Period of time following 1066.  It was only possible to have a legal interest in land.  (equitable interests only came about several centuries later)  Transfer took place by livery of seisen.  


Therefore, in early feudal system transfer was only effective when a person physically took them and delivered dirt, etc.  and left them in possession.  It was a physical act that was independent of any documentation (documentation as it developed was only a record, it wasn’t a transfer of the property itself – had to physically transfer it).

2 -  Later feudal system.


Beginning of the use of documents.  A record of the transfer, but the transfer was still only effective with livery.  There is no transfer by virtue of the documents.

3 – Still later feudal system.


Development of the concept of an equitable interest in the land comes about.  This led to the idea of one person holding land for another.  A transferring land to B for the USE of C.  (Now we use the words Trust.)  Settlor (A), trustee (B), beneficiary (C).


This is significant because we now get the split between legal and equitable interest in the land.  


Still have livery to transfer the legal interest.  But the equitable interest gets recorded in writing.  


Along comes the Statute of Frauds (in BC now the Law and Equity Act) – which says if going to have an enforceable agreement in land, it must be in writing. 

4 – Modern system (but no Torrens system).


English system then converts from the livery system to a document system.  Concept of the Deed, which must be signed, sealed, and delivered.  Delivery is no longer livery.  Must have a completed transaction.


Gift:  Intention of a gift, acceptance of a gift, delivery.


Contract:  Signed, sealed, delivered.

5 – Modern system (Torrens)


British Columbia since 1870.


Features we have seen so far:

(a)  s.185(1) – Land Title Act – must be in the prescribed form (Form A) because (other than falling in the exception in s.185(2)), it is the only thing that will be accepted in the land title office to be registered.    

(b)  s.20 – Land Title Act – 


Main rule:  an instrument purporting to transfer, charge, deal with . . . does not transfer the land unless the instrument is registered in compliance with the act.  The key moment is the registration (read s.20 in conjunction with s.22 – which says document passes in law or equity at the time of registration irrespective of time it is signed)

(c) s.20 – Exceptions:


“except as against the person making it” – When we have a gift who are the people involved (donor + donee).  When we have a sale (vendor + purchaser).  Trust (settlor + trustee).  General term (transferor + transferee).  

“The person’s making it” are the parties to the transaction.

s. 20 - exception says s.20 doesn’t apply to these people (to the parties involved).  As far as they are concerned the transfer is valid before registration. 

(  But still need all other requirements for a valid transfer – eg. Form A

What s.20 does is give protection to strangers (3rd parties), says registration is critical.  

Stonehouse – 

F
There was an unregistered document which severed the joint tenancy.  

I
Was the unregistered document effective?

H
Yes.

(  Seems to support the ‘except as the person making it’ idea.  An unregistered document had the effect of changing the relationship.

McLeod v. Montgomery –


Not directly on point because fell apart for duplicate missing (vendor did not do everything to make the registration possible).  


But judge notes that if everything that could have been done, but it had not been actually registered, it would have probably been valid.  

(c.2) Exception:


s.20 is not strictly enforced.  


Yeulet they did not strictly enforce it.  In Yeulet an unregistered mortgage had priority over a registered document – ignores s.20 which says registration is everything.

R
Judgement could only attach to what the judgement debtor owned (and didn’t own because mortgage).  But theoretically equitable mortgage doesn’t mean squat until registered.  Ex. Not strictly enforced.


Chung (we didn’t read in detail – but was referred to) there were some transfers where WTC signed Form A’s transferring land to WTC and PYC as joint tenants.  So if WTC died, PYC should have got land.  But they were never registered.  WTC told notary to register documents, but WTC died before registered.  


Question, were the unregistered documents valid?  Yes transfer was valid.


Chung can fall under (c) because ‘except as against the person making it’ since PYC was involved.  But may be different because case was between them and the estate.

 Recall:  When we looked at the concept of purchase and sale we have step (a) – not registered yet (here we do get the transfer of the equitable interest), step (b) – registration (transfer of legal interest).  

Very loose interpretation:

In the end, the legal owner is the registered owner.

The equitable owners are the real owners.

We have looked at when s.20 would not apply (the exceptions).

When would s.20 apply?

A transfers land to B (does everything necessary Form A ( BUT no registration).

A transfers land to C (BFPFVw/oN Registration).


(  s.20 applies, and C would become the owner.


(  B’s remedy would be to sue A for not living up to agreement

Why?  C is entitled to rely on the title, which says it is clear.  

But . . . If A did not transfer to C, then B would be able to enforce against A (even without registration) ‘except as against the person making’ – because they are the parties to the deal.  

Another example:

A grants an easement to B.

B does not register the easement.

A sells land to C ( C takes the land free of the unregistered easement (if C has no knowledge/notice).

Yeulet – May be restricted to debtor/creditor relations (especially a judgement) – who will lose out to unregistered interest.

Exception.

Judgements can only attach to what the debtor has.  Judge found because of unregistered mortgage, debtor did not have the interest (which is not what s.20 would seem to say).

All of this legislation is designed to encourage people to register their interests!!!  

Or risk someone else registering before you.

Ch.3 – Aboriginal Title
St. Catherine’s Milling and Lumber Co. v. Regina – (1889) Privy Council
F
Not actually about aboriginal rights. 

Ontario gov’t challenged a lumber licence granted by Feds to St. Cat’s.

I
Ontario said Feds didn’t have power to grant the licence.  

Court had to look at aboriginal rights because an Indian band possessed the land in question at least since Royal Proclamation.

· In 1873 the Band had surrendered their rights to the fed crown.

· Court looked at Royal Proclamation of 1763, which “reserved certain lands to Indians”.

R1
St. Cat’s recognized that aboriginal rights existed in Ontario.  But found that its origin was in the Royal Proclamation of 1763. 

(less so in BC b/c Royal Proclamation not as applicable because it did not refer specifically to BC land and the British were not yet in BC in 1763).

· Further wording indicated that no private person could purchase the lands (so only crown could purchase lands).  

R2
Source of concept of ‘inalienability’:
( Lands are ‘alienable only to the Crown’ from Royal Proclamation.

Court also looked at what rights to the land did the Indians acquire in 1763: 

R3
Crown has a substantial and paramount estate, underlying Indian title. 

· Which becomes full ownership (plenum dominium whenever Indian title is surrendered to the crown)
R4
Also said aboriginals had a personal and usufructuary right – right to occupy and use the land at their own discretion.  (usufructuary = a right of use, but can’t alter the substance) 

Note: tended to use language from CL cases even though dealing with aboriginal issues.
H
Ontario won.  Feds had nothing to dispose of to the lumber company.  Once aboriginal rights given up they went to Federal Crown (R3), but b/c BNA act those federal rights moved on to the Province.  

Aboriginal title – is a  proprietary interest which gives native people the right to occupy and use the land at their own discretion, subject to the Crown's ultimate title and exclusive right to purchase the land.
What rights were acquired by 1763? “there has all along vested in the Crown a substantial and paramount estate underlying the Indian title which became a plenum dominium whenever the title was surrendered or otherwise extinguished”

plenum dominium – full ownership. 
The Court is using common law language in an attempt to describe Aboriginal rights. 

There were many years in which there were no litigation as there was a prohibition introduced in 1927 which made it illegal for Indians to bring claims to court.
 SEQ CHAPTER \h \r 1Calder v. Attorney General of B.C. [1973] SCR
Difficult case because split judgement (3-3 with 7th judge with majority for different reason).

F:
Action by Nisga’a seeking a declaration which said that aboriginal title of the plaintiff’s had never been lawfully extinguished.

H:
Nisga’a lost.  Court concluded that whatever rights they had, had been extinguished.  

But what rights did they have before extinguishment?

Expanded question beyond St. Cats.  

· All judges agreed that Indian Title did not owe its origin to the Royal Proclamation of 1763 (which was the case in St. Cats).  Land in BC not described in the Proclamation because BC was not even really known.

· Court concluded that the Proclamation could not be in itself the source of rights.    

Important quote (3-28): “it is clear that Indian title cannot owe its origin to the Proclamation.  The fact is that when the settlers came the Indians were there organized in societies, and occupying the land as their forefathers had done for centuries.  That is what Indian Title means”.

· What they were asserting is that they have the right to continue to live on their land as their forefathers had, and that this right had never been lawfully extinguished.

· Shift in BC, from looking at a document (ie. Proclamation) to actually looking at what was happening when Europeans arrived.

Quote continues, “there can be no question that this right was dependent on the goodwill of the sovereign”.  

Majority: reviewed legislation and proclamations and concluded that the intention of the Crown was to exercise absolute sovereignty over BC.  So the rights were extinguished.

Minority: found that the rights had not been extinguished.

Possession is prima facie proof of ownership.

Title exists as a matter of common law, independently of any grant or Act of Recognition.

Majority and minority agree that there were rights, but majority holds that rights had been extinguished.
Court says the right claimed is not prescriptive in nature (it is not based on adverse possession – not possession over time).  Since the aboriginals were there first it couldn’t work like this since the doctrine requires someone else to have possession and for you to take it away by adverse possession.

Guerin Case 1984 SCC
-Golf course on Musqueam land.  Deals at length with the fiduciary duty of the government and trust.  Supreme court clarifies Calder.  

- aboriginal title was a legal right from the historic occupation of tribal land (as per Calder)  In recognizing that the proclamation is not the sole source of the but that it is possession and occupation that gives Indian title.  

Linked the idea of discovery to pre-existing occupation.  What we end up with is the crown has title but there are underlying interests.

Summary Guerin:  

1)  Origin of aboriginal title pre-dated the arrival of the Europeans.

2)  Survives the sovereignty claims of the Europeans (not extinguished).

3)  Not based solely on the Proclamation of 1763 (esp. in BC) but is based on historic use and occupations of land).

4. calder quote: established organized societies using the land before Europeans

The second thing Guerin talks about is the nature of FN title

379 – court begins by repeating St. Cats quote “personal and usufructory” 

“A mere qualification of, or burden on, the radical or final title on the sovereign

Pure legal estate but one which could be qualified by the right of beneficial user did not necessarily take the form of estate in the land.”

“beneficial interest” – new set of language used here.  

Struggling for language to describe something new here.  

Best characterized by it’s general inalienability but goes to the crown when it’s surrendered.  

Terms: personal usufuctory right and beneficial or user interest of some kind.  Delgamuukw puts some of this to rest.  

Described the title of the sovereign of a pure legal estate, but one which could be qualified by a right of a beneficial user which did not necessarily take the form of an estate in the land.  

· this is a difficult task, to try to describe a concept with language from general property law.

Trying to find analogies found elsewhere in the law.

The nature of the Indian’s interests is best characterized by its general inalienability, coupled with the fact that the gov’t is required to deal with the land in their best interest when the title is surrendered.

Best definition as of now:  

Personal usufructory right.

Beneficial user right.

Guerin – is not that helpful for us in terms of property law understanding.  If they have these rights what does it mean?  What are they permitted to do?  What do these rights give you?

· This would be an exam question on this topic – what rights do they have?  

· There will definitely be a final exam question on aboriginal title.

· sued government for breach of trust. 

· Awarded 10 m to the community

Ruled that the “Indians interest in their land is a pre-existing legal right not created by the Royal Proclamation of 1763 , by the Indian Act, or by any other executive order of legislative provision.” Proclamation is not the sole source of title. 

In Calder, rights arise from historic possession of their tribal lands. Here, Aboriginal rights existed before anyone came to the country. Carried the rights into confederation. 

Crown has title, but there is an underlying occupational interest of Aboriginals. The rights of the original inhabitants were not disregarded, but were impaired. Legal and just claim to retain possession of the soil, and to use according to their own discretion, but their rights to complete sovereignty and right to dispose of soil to anyone was limited. 

Origin of Rights

Rights pre-date arrival of Europeans, survives the sovereignty claims of the Europeans. 

It’s not based solely on the Proclamation of 1763, particularly in B.C., but on historic use and occupation.

Nature of Aboriginal Title 

Personal and usufructuary right in historical lands of occupation. A mere qualification of, or burden on, the radical or final title of the sovereign. [ Title of the sovereign is a pure legal estate, but can be qualified by the right of a beneficial user. ]

(Court uses feudal land law terminology until the term sui generis arises)

R. v. Van der Peet 1996 S.C.R. 507– (a few years before Delgamuuk)
F:
Van Der Peet was charged with selling 10 salmon caught under a license which prohibited selling salmon.

I:
Was there an aboriginal right to sell fish?  If there was then any restriction on that would be invalid.  S.35(1) CA 1982 - prohibition on infringing on aboriginal rights.


Right under question  was to sell fish, as opposed to fishing for food and/or ceremonial purposes.

H:
Guilty.  No right to sell fish.  

Fact finding by the trial judge that the culture of this aboriginal group did not involve the selling of fish.  Therefore, it does not mean there could never be an aboriginal right to sell fish – there could be if the facts met the requirement (in this case the band did not traditionally fish).

 SEQ CHAPTER \h \r 1Aboriginal rights exist because: Aboriginals were already here and were practicing their lifestyle as they had been for centuries.

Title is not because of Proclamation

SCC quotes from American decisions: Johnson decision says that aboriginal right to land results from their pre-existing occupation of the land.

Looks at Australian cases Mambo v. Queensland analysis of this decision is persuasive in the Canadian context: Native title can exist as a burden on the Crown. Mere acquisition of sovereignty of Europeans did not extinguish aboriginal rights.

THEREFORE: Crown did not get ABSOLUTE ownership but Aboriginal rights are a burden on that ownership.

Rights are peculiar to the meeting of two vastly dissimilar legal cultures. 

Which culture will provide the vantage point from which rights are looked at?

· It is necessary to blend the two perspectives in arriving at a solution

· rights are neither English or Aboriginal in origin but the result of inter-societal law

SUMMARY: aboriginal rights recognized and affirmed by s. 35(1) are best understood that the Constitution recognizes the existence of unique aboriginal societies when Europeans arrived.

( Pre-existing rights with Europeans arriving and asserting sovereignty

Test to identify whether somebody has established an aboriginal right

1. Activity must be integral to the customs of the aboriginal group claiming the right

2. Court goes on to set out the factors used to determine whether an activity is integral to a culture (NOT expected to know these for the test)

a. consider the perspective of the people themselves

b. consider the nature of the claim being made

c. in Vanderpeet they considered what right they wanted

d. activity must be of central significance to the culture

e. must be something consistent with practices prior to European contact

f. courts must consider the relationship to the land and the distinctive societies and cultures of FN peoples

[In Delgamuutv the issue of evidence was important (what counts as evidence concerning land ownership or use)? The courts emphasize documentation. This is not a feature in aboriginal culture. Information is recorded orally in story and song.]

In applying the above test, the courts held that the practices of the nation in question did involve commerce in fish. The SCC, however, deferred to the position taken by the provincial court that found commerce in fish was not significant, integral or defining feature of the society in question.

Dissent in Van der Peet – 

TYPES OF LAND:

1) Aboriginal rights can exist on aboriginal title lands. 

a. lands which the court could find under Delgamuukw test are as close to being ownership as aboriginal tradition permits

2) Second category of lands are Reserve lands (set by Indian Act for the exclusive use by aboriginal peoples)

3) Aboriginal right lands: lands that can be used for FN to use for certain activities (e.g., fishing, hunting, etc.). This right is less than the other categories. It is like an easement rather than a proprietary interest.

Delgamuukv v. British Columbia 1997

This case called for a new trial

What we read in the case is the SCC giving guidance on what the ground rules should be for the new trial.

P argues:

Para 110: FN title is tantamount to an inalienable fee simple giving the right to use the land however they choose according to constitution.

( aboriginal title = fee simple


(Same words as those used in St. Catherine’s in treating FN land rights)

D argues:

3-13: FN right is nothing more than a bundle of rights to engage in certain activities

Court says:

para 111: FN land rights are somewhere in between these two positions

( aboriginal title = right to use land, not all of which need to be aspects of cultural traditions, etc. (this goes beyond what Van Der Peet says)

para 112: brings in phrase of sui generis 

“The starting point of Canadian jurisprudence is St. Catherine’s” where the Privy Council tried to capture was a sui generis interest in land. We are now told by SCC that they are giving meaning to words in St. Cats.

FN title has been described as sui generis in order to distinguish it from ordinary titles (i.e. fee simple). 

It cannot be described using normal Common Law concepts.

3 DIMENSIONS of Sui Generis Title

1. Inalienable: cannot be transferred, sold, or surrendered to anybody other than the Crown

2. Source (para 114): occupation prior to Royal Proclamation

3. Communally held: title is a collective right to land held by all members of the community. (In contrast to the way fee-simple ownership is held: by individuals.)
(As a result of communal ownership, self government comes into play!)
para 170: court looks at right to self-government. How does this communal ownership work?
Delgamuukw: court cannot determine whether the claim to self-government has been made out (question is left for another day)

CONTENT of Sui Generis title

Described in 2 Propositions:


Proposition 1

Para 117: Aboriginal title encompasses the right to use the land held for a variety of purposes which need not be part of traditional culture.

Sources for this proposition:

(a) Canadian jurisprudence on aboriginal title. When you look back on cases, you find that uses of land are not restricted to cultural practices (see Guerin case)

(b) Reserve Lands and legislation governing these lands: you find no restrictions on what can be done on the lands. Guerin case says reserve lands are similar to lands over which there is aboriginal title


(c) Statute: Indian Oil and Gas Act talks about Indian rights to oil and gas: clearly not part of original culture
Proposition 2:

Para 124-25: lands held according to inherent limit
para 124: Based on these precedents, usage is not restricted to traditional practices. Nevertheless, it is not like fee simple where you can do whatever you want with the land.

Indian Reserves 
· Delgamuukw tells us that Aboriginal title is a collective right.

· Indian reserves are also collectively owned lands.

· To sell any part requires a majority vote of the Band.

Despite this collective nature the Indian Act also has a system of allotments which gives property rights to individual members.

What is the allotment system and what rights are involved?

· Must be allotted by the band council.

· Can then get a Certificate of Possession – recorded in Reserve Land Registry.

To transfer allotments w/ in the Band:

· Transfer from one band member to another requires approval of the Minister.

· Inheritance of an allotment must be approved by the Minster.

· The Minister can declare a will void – if it disposes of land contrary to the interests of the band or contrary to the Indian Act.

Provincial land laws, in general, do not apply to reserve lands.

1974 BCCA ruled provincial zoning law did not apply for an amusment park on leased reserve lands.

SCC has ruled that provincial laws on the division of matrimonial property do not apply to on-reserve land.

Band lands:  reserve land not allotted to individual members.

· A collective asset.

The reserve system was central to the assimilation policy of the Canadian gov’t – but they really promoted segregation.

· Indian families would become farmers and when successful they would ‘graduate’ from the reserve system.

· They would ‘enfranchise’ (give up ‘Indian status’) – and take their farms out of the system.

· Then the allotments would become fee simple.

Allotment programs are linked to assimilation policies.  

There is no good system for allotting the land.  Band politics just decide.  There is no real fair market place.

Held that aboriginal title to land continues to exist, includes a right to the land itself and includes modern uses of the land (not limited to traditional practices) 

Verbal evidence must be given equal weight in court 

Did not rule on self-government.

Test for proof of aboriginal title: 

1. Land must have been used and occupied prior to sovereignty 

2. Must be continuity between present and pre-sovereign occupation. 

3. Occupation must have been exclusive. 

Crown may infringe title if: 

1. It is in furtherance of a legislative objective that is compelling and substantial. 

2. It must be consistent with the special fiduciary relationship between the Crown and Aboriginal people.

Evidence of Ownership 

1. Evidence of ownership found in sacred stories relating to land: includes metes and bounds, story of how it came to be held by that name (potlatch)

In order to demonstrate entitlement, must be able to tell the story. Witnesses. Chiefs and matriarchs verify assertions in the story, collective memory. 

Everyone knows everyone’s story: this is verification of entitlement. Requires all to know…but then couldn’t any claim be asserted?

- making potlatches illegal tantamount to destroying Land Title’s Office  

· forbidden to speak into someone else’s story, violation of serious taboo. This is why anthropologists cause stress to the system. 

Refusal to negotiate the ‘sacred story’ with the Crown

Sui Generis characteristics 

· Must be understood by reference to both common law and aboriginal perspectives 

· Followed in Skeechin “aboriginal title is not derived from fee simple. It is sui generis and does not lend itself to categorization.” 

1. Inalienable to third parties. 

- Skeechin: “Cannot be sold, mortgaged, or otherwise alienated to 3rd parties.”

- different economic function than normal property rights

2. Source. Originally thought to be Royal Proc. 1763 (St. Catharines Millings), but since reversed: it is now held that 1763 recognized rights that were already in existence from pre-sovereignty,

- unlike fee simple and other estates which arise afterward. 

3. Held Communally. A “collective right to land held by all members of an aboriginal nation.” 

- decisions are to be made by the community, which also distinguishes it from normal property interests. 

Use

Aboriginal title is not restricted to uses which are part of traditional customs of the group claiming the right. However, the title does not amount to inalienable fee simple either. 

There is an inherent limit in Aboriginal title: that the lands held pursuant to title cannot be used in a manner that is “irreconcilable with the nature of the attachment” to the land which forms the basis of the group’s claim. (like the common law doctrine of equitable waste…that persons holding a life estate cannot commit “wanton or extravagant acts of destruction”)

Test for Proof of Title 

1. Land was occupied prior to sovereignty. 

2. If present occupation is relied on to prove prior occupation, there must be a continuity between present and pre-sovereignty occupation. 

3. At sovereignty, occupation must have been exclusive. 

· Proof of exclusivity must rely on both the perspective of the common law and the aboriginal perspective – in terms of evidence 
· “the common law conception of possession must be sensitive to the realities of aboriginal society” 

· Result is a direction for a new trial: but this route is not recommended by the Court. Rather, negotiations for all Aboriginal communities claiming title should ensue. 

· The Crown has a “moral, if not a legal duty” to enter into and conduct negotiations in good faith. 

· Chief Justice Lamer states that his comments in Van Der Peet should be a guide, to lead to the “reconciliation of the pre-existence of aboriginal societies with the sovereignty of the Crown.” Let us face it, we are all here to stay

	Aboriginal Title 
	Fee Simple

	Possible similarities? 

Limitations on use 

Rights specific to land 

Communal ownership 

Potlatch to identify land/owner

“banning the potlatch tantamount to burning down the Land Titles offices” Jim Aldridge 

Title through physical possession 

Differences 

Alienable only to Crown – limited economic function. Interest is perhaps not even registrable. 

Communal : use is tied to tradition

 
	Equitable Waste 

Profit a pondre 

Joint Tenancy 

Land Titles System – registered owner/metes and bounds 

Liver of Seisin/Delivery/Adverse Possession 

Alienable to anyone, can be mortgaged/sold/used as collateral. Torrens system designed to embody indefeasibility.  


Single Legal Entity : use is at the whim of the owner, subject to easements/zoning etc 

	
	


Chapter 5 – Registration of Title:  an Overview

A.  Historical Background
1.  Common Law Conveyancing – 

· See Ch. II – CL system of conveyancing was outlined.

· Physical ‘livery of seisen’ was gradually replaced by ‘delivery’ of deeds (documents under seal).

· To deal land needed to look at available documents to prepare an abstract of title and to establish a “good root of title”

Common Law system disadvantages:

a) Costly: b/c had to do the work again to get a new abstract or evaluation of title.

b) Slow: transfers subject to delays until root of title established.

c) Often needed recourse to courts to settle doubts as to title.

d) Owners normally had custody of the deeds (problems w/ fire, loss, and theft).

CL system could help or hurt the purchaser:

· Purchaser took subject to all legal interests (eg. leases) whether aware of their existence or not.

· But, (as in Ch.II) an equitable interest was not enforceable against a bona fide purchaser for value who took w/o notice.

2.  The Recording System – 

· Recording system improved on CL (found in the Maritimes and parts of Ontario).
· Provides for the recording of deeds affecting land in the recording office.
· Can prepare an abstract by searching public records.
· Usually statute provides that a person is not deemed to be affected by an unrecorded deed which could have been recorded.
· Jurisdictions differ on the effect of notice of unrecorded deeds.
3.  The Torrens System – 

· Essence of the Torrens system – is that once a fee simple interest is entered on the Register, that is conclusive evidence (subject to certain exceptions in Ch. VI).

· No longer have to go further than the Register to determine the state of the title.

4.  The Torrens System Introduced in B.C. –

· 1860 B.C. first jurisdiction to have a Torrens system in N.A.

· Still much land in province not brought under the registration system.  

· If acquire title to unregistered land from the Crown (can get registration by showing a Crown grant).

B.  The General Pattern of Registration

General Info

Section 10 LTA

Registrar – senior position in the office


-s. 18 – not liable personally for discretions in implementing statutes

Each LT Office has to have an official seal, and must be applied to certain documents.

s.15: because there is electronic storage they’ve adapted the legislation

9pm-3pm everyday

What Can be Registered?

(a) General Principle

>  general rule: only those interests which were recognized as interests in land at common law can be registered under the act.  However, the act does restrict some common law interests from being registered, and also allows for the registration of some interests which are not interests in land under the common law.

REGINA v. KESSLER  1962 BCMC

F:
purchaser of land who did not have notice of a particular bylaw, tried to say that since the bylaw, which affected the use of the land was not registered, he was not affected by it.

I:
whether a bylaw must be registered?

D:
Held: bylaw is not registerable because is not an interest in land. DECISION AGAINST KESSLER

R:
(i) Torrens system is a method of title security.  


(ii) registrar can refuse to register an instrument which does not convey an interest in land.


(iii) bylaw does not convey an interest in land, it need not be registered, and is still effective against the purchaser without notice of its existence.

>  The act specifies that several instruments valid at common law are not registerable.  For example, an equitable mortgage created by the deposit of the duplicate indefeasible title is not registerable.  A sub-agreement for sale by the registered owner of a right to purchase land or of a sub-right to purchase land is not registrable.

· See Royal Bank v. Harewood Estates: no registration of a common law interest in trust

· S. 180: the particulars of a trust created with respect to land must not be entered in the register.  Title alerts you to the fact there is a trust.  DD #   gives you a place where you can find some particulars of the trust

· S. 200: you cannot register a sub-agreement for sale (you can register an agreement to sell, but if the seller gives this contract to another person, this new person cannot register the agreement.)

> However, the act does allow for the registration of caveats, lis pendens, and judgments, which are not recognized at common law.

· Things that can be registered according to statute

· Caveats (s. 286) simplified self-help remedy so that a person can get notice on the title

· S. 293: a caveat lodged under the statute lapses in 2 months unless you launch a lawsuit

· The minute you file a caveat you should enter it into your limitation system or calendar so that you are reminded in time to take steps. If the caveat lapses before you get to it, you’re out of luck

· Certificate of pending litigation (s. 15)

· When you start a lawsuit claiming an interest in land you file one of these things in the LTO against the land in which you’re claiming an interest.

· This way people will see that there is litigation pending over the land in question.

· S. 216: Once this certificate has been registered, this effectively blocks further dealings in the land

· This does not apply to a caveat; this can still be lodged

· This does not apply to the registration of an indefeasible registration or charge as long as the transfer is made subject to the pending lawsuit

· Judgments (s. 210) can be registered in the LTO against any land owned by the person against whom you have a judgment

· Right of Way (s. 218) like an easement, but you don’t own land adjacent to the land on which you have a right of way

· Municipalities will get rights of way to put in power lines and such

· Covenant (s. 219) may be negative or positive (ss.2)

· These put restrictions on what can be done with a piece of land, and will pass on with the land when it is transferred

· Statutory Building Scheme (s. 220) 

· When a developer decides to subdivide land she may want to decide certain uses for the land (e.g., you can’t park RVs there, can’t have a clothesline)

· If you buy a property subject to a statutory building scheme, you want to make sure there aren’t any restrictions on it that you can’t live with.

· File under the Agricultural Land Commission Act is a statute prohibiting non-agricultural uses of agricultural land

The Basic Scheme of Registration

>  registerable interests can be classified into two categories:


(i) the registered fee simple


(ii) charges: all other interests

The Legal Fee Simple 
> three things can be registered as a legal fee simple under the Act: 


(i) the surface of the land,


(ii) the airspace above the land through deposit of an air space plan,


(iii) and strata lots created under the Strata Property Act.

>  To register the surface of the land, the registrar must be satisfied that:

(i) the boundaries of the land are clearly defined, usually by survey, and, 

(ii) that a good safe holding and marketable title in the fee simple has been established.  

(iii) the applicant must ensure all documents are attested and executed and file a completed real property transfer record, (form 42).

>  the registrar may issue a duplicate certificate of indefeasible title; it cannot be issued if the title is subject to a registered mortgage or an agreement for sale
>  if duplicate certificate of title is issued and thereafter, one of these above applications is made, the duplicate title must be produced for cancellation

>  once title is registered, it is “conclusive evidence in law and in equity that the person named in the title is indefeasibly entitled to the estate in fee simple”

>  three different categories of title:

(i) Clear title means that the land is owned outright, with no charges upon the land.  

(ii) Good title means that the ownership is free from litigation.  

(iii) Marketable title means a title which a court of equity could force upon an unwilling purchaser, (i.e. grant specific performance if purchaser tries to back out).

Land Title Act, ss. 175, 138

> s. 175: the owner of the surface of the land may have fee simple; all other interests for land above or below the surface may only have charges

> s. 138: the owner of the surface may obtain indefeasible title for air space above his land by an “air space plan” and then transfer those interests

Strata Property Act, ss. 2, 3

> provides for the registry of strata lots in fee simple

Charges

> any interests in land (other than fee simple), and everything else that may be registered, are registered as charges against the registered owner's title

4 categories of free-hold estate:

1. Fee Simple
2. Life Estate: interest whereby one person is registered owner, somebody else has an interest in the property for as long as they live. Even though they are a type of free-hold estate, they are listed as charges.

3. Determinable Fee Simple: an estate that determines or comes to an end automatically upon the happening of the event specified in the words of limitation. Use language like “for so long as,” “during,” “while,” “until.”
e.g., land is conveyed to A so long as the Church of St. Andrew’s shall stand.
s. 186.(5) and (6)
.(5): if the transfer does not have any expressly limiting words, then you have a regular fee simple
.(6): if the transfer contains express words of limitation it transfers in accordance with those limitations

4. Fee Simple on Condition: (s. 186.(7)) ends when the event specified in the condition occurs AND the grantor takes steps to bring the estate to an end.
The difference between #3 and #4 is that #3 is automatic, #4 the grantor must take steps to end it.
Words of limitation may be “provided that,” “but if”
e.g., on condition the land is used as a public park

 (b) Transfer Inter Vivos

>  essentially the same procedure as initial registration except that transferor is already owner of title so it is much easier

Transmission on Death

> deceased real and personal property passed to descendant who hold the property in trust for those entitled under his will; then in due course, a transfer can be secured

Transmission (not transfer) on death
“Transmission” is defined in the definition section of the LTA.
Transmission: the passing of title to land in a manner other than by voluntary transfer from the registered owner. Transmissions don’t involve the registered owner signing the form A. 

a) It’s a change of ownership effected by the operation of an Act or a by operation of law.

b) Court ordered transfer

Most common transmission is the kind that occurs on death.

The deceased registered owner’s interest goes from them to their personal representative (executor/administrator) and then later to the new owner. 

A new form is used for this called a FORM 17. 

A supporting document is required (death certificate).

Chung Estate (not in casebook, read this)

Transferred land to himself and spouse while still alive. Told notary to register documents, but before they were transferred, the registered owner died. We have a death here but no transmission. Prior to death, a Form A was signed. Here we have a transfer of the interest, not a transmission.

Be cautious that someone can’t argue that you have a testamentary disposition because this would require a will with two signatures.

Charges

Charge: an estate or interest in land less than the fee simple. It includes

under-surface rights

an encumbrance

includes judgment, mortgage, lien, crown debt, or other claim to or on land created or given for any purpose whether by the act of the parties or any act of law and whether voluntary or involuntary.

How do we get charges registered? ( Registrar may refuse if 
a. not good safe holding and marketable title

b. the charged claim is not an interest in land which is registerable under this Act

· If the fee simple owner is granting a mortgage, we already know that the fee simple owner has this “good safe holding and marketable title”

· Secondly, it would be pretty straightforward if an existing charge-holder assigns their rights to somebody else.

· Also easy in the case of a lease where instead of assigning your rights in a lease, you grant a sub-lease (you already own the title)

· This can be prevented if the original lease prevents subletting

· Just because you get something registered does not mean that the document does what it purports to do (Registrar’s office has this disclaimer)

Types of Charges:  Caveats; Certificates of Pending Litigation; Judgements

One of the most common charges is the mortgage.

How is the registration of a mortgage dealt with?  

· Recall the mortgage is a common law interest that is now registerable under the torrens system.

· Recall for registering a Form A that there are short words which carry the longer definitions spelled out in another document.

· Similarly the Form B has short form words whose long definition is spelled out elsewhere.

· We now have a statutory form of mortgage.  Different than 15 or 20 years ago.  Before a mortgage document got registered in the land title office.  This new system cuts down on paper works (since mortgages are big documents), this is a 1 page document.

· With this document you can bring in ‘prescribed standard mortgage terms’ by ticking a box (need to be careful because the terms may not all apply).  

· Or a bank can tick ‘Filed standard mortgage terms’ by giving their D.F. number where they have filed their standard terms (so they don’t have to file them each time).

· Or can have ‘express mortgage terms’ which gives specific requirements (eg. payments).

( So Form B is similar in nature to Form A.

There are also a series of other charges which can be filed – using a Form C.

Authority found in s.233.

Again it is a statutory form.

Could use a form C to register things such as an assignment of rents, easements, leases, options to purchase, statutory right of way, covenants (s.219) etc.

( In addition to the Form C to register charges there is also something called a Form 17 which is also used to register some charges (such as a cancellation of a certificate of pending litigation, a transmission, etc.).

( Most charges are registered using a Form C but some use a Form 17.

One of the big advantages of our land title system is that when it comes time to make a claim against land one of the best sources of what has taken place with the land is the registry (you can go and pull documents from the registry).  

The charge is entered on the front of the certificate of title.  

Specific types of charges –

Caveats:  

>  caveat is a notice, which lapses after two months, that an interest in the land is being claimed (ie. a temporary device to warn prospective purchasers of the charge, so they can't take the land without notice)

statutory provisions found in s.282 & 294.  There is a form for caveats, it can be filed by the lawyer on behalf of the client.  But it does require a statement by whoever is filing the caveat that the facts are true (so be careful as a lawyer using other’s info).

s.285 power of the registrar to file a caveat.  It is a ‘super caveat’ since rules about lapse etc. don’t apply.

s.288 talks about the effect of a caveat.  It means that the registrar must not register another instrument affecting the land described in the caveat.  

What happens if you have a pending application?  And then before the pending application becomes final, what happens if a caveat is registered in that time?

s.168(4) – every application received must be examined without delay and deal with in the order received.  Except for application to register a certificate of pending litigation or a caveat) caveats and CPL jump the line.  

Therefore, we have to consider then what effect this caveat has.  s.288 says the registrar must not register a further instrument.  

· Registrar follows the same sort of policy with caveats as they do with certificates of pending litigation (s.217).

· That is, if the caveat is calling into question the very transaction which is pending.  So if it calls into question the actions of the grantee then it stops the transaction (so only stops it if the bona fide purchaser is implicated – otherwise want the rights of purchaser protected so transaction would be completed).

This problem of a pending transaction and the time before final registration is not as critical as it used to be because is now usually done in a day or 2.  Used to take a week.  

Certificate of Pending Litigation:
>  lis pendens is similar to a caveat, but is registration of the fact that the land, or the owner's interest in the land, is the subject of litigation.

s.215 in the statute.  Party must claim an interest in the land, in their legal proceeding (can’t file a CPL if just think need to force liquidation to get $$$).

Often at same time you launch a lawsuit pertaining to land, when you are bringing a claim against land then also register a certificate of pending litigation.

s.216 effect of a CPL the registrar must not make any entry against the land (basically it freezes the title so no changes take place while litigation is on going).

s.216.2 notes that registration can take place if the application is expressed to be subject to the final outcome of the proceeding (eg. want to transfer an interest in fee simple, could transfer it so long as the person acquiring it takes it subject to the outcomes of the litigation).  

s.217 - if there is an application pending (no matching section for caveats) and was filed before certificate of pending litigation.  The registrar can register the pending application subject to the certain rules.  

(  This is not completely remote because sometime the reason you file a CPL is to stop a transaction you think is about to happen.

(  Race to see which goes through first so CPL could arrive while pending.

s.217 tells us which transaction will be stopped.

ss.2(a) if the purchaser i.e. the prior applicant, is a party to the litigation may be registered, but subject to CPL.

ss.2(b) the purchaser i.e. the prior applicant, is NOT a party to the pending litigation, then the CPL gets cancelled.

ss.2(c) if CPL relates to certain kinds of proceedings, even if applicant is not party to litigation, will register CPL anyways – (I) in respect of a charge – eg. a mortgage (II) family relations act – eg. divorce, or Wills variation act.

So main factor is, is the party with the pending application party to the litigation, then it will get registered subject to CPL

If not a party to the litigation then it will get registered, unless the CPL falls under (c).  

CPL is much more common than caveats.  

Judgement:
>  judgment is a court order which orders the payment of money from one party to another.  A judgment creditor, as an unsecured creditor, may have his judgment registered against the interest in land of the judgment debtor to secure payment.

s.210 – 214

When looking at this area must keep in mind the Land Title Act and the Court Order Enforcement Act 
At least 2 different types of judgements:

1. A money judgement (defendant owes plaintiff money) – may include an award for costs.

2. A judgement which deals with the land itself (eg. might declare the land is being held in trust for someone, or a might declare the fee simple owner should not be).  In those cases you don’t register the judgement as a charge, but use the judgement to alter the title itself to reflect what is in the judgement.  (eg. court says you have an easement, then use judgement to get an easement registered).

· Statute says this type 2 will not be registered under s.210 but will instead by reflected by a direct change in the title (this type would have been registered as a CPL most likely).

We will now look at how we register money judgements (there would have been no CPL because claim not related to claim to land) only register after $$$ figure declared by courts.

s.210.1(a) – an application to register a judgement must be done in the same way a charge is registered – for registration treat judgements as charges.

Under Court Order Enforcement Act – entitled to get a ‘certificate of judgement’ then you register the certificate in the land titles office.

Note:  now we don’t have a ‘register of judgements’ anymore.  Now we see judgements registered on the title itself in the same place as all other charges.  (before there was a ‘register of judgements’ which you had to search).

s.183 of a Court Order Enforcement Act says the registration of the judgment expires in 2 years time unless you renew it before the expiration date.  

EXAMPLE –

Bill is Fee Simple owner.

Charges –

1) Mortgage

2) Judgement (2 years)

3) Mortgage

Judgement  will have priority over #3.

If Judgement #2 is renewed before expiration then it remains above #3.

But if Judgment expires and then is renewed then Mortgage #3 will have priority over Judgement.  

Much like caveats needing to note 60 days, need to note 2 years for judgements.

Under the Court Order Enforcement Act the judgment holder could take court proceedings to force the sale of the property and the $$ would pay out #1 mortgage and then #2 judgement would get paid out.  

Under the Court Order Enforcement Act you get notice when a judgement is registered against your land.  Also if a judgement is registered falsely you can sue for damages.  

The effect of registration of a judgement is in COEA s.519 from the time of registration the judgement forms a lean or charge, in the same manner as if charged in writing by the judgement debtor.  It attaches to the extent of his or her beneficial interest in the land (not just the legal interest, but the beneficial interest in the land).  

So if land is registered in the name of an executor, but the judgement debtor is the beneficiary of that estate you could register judgement against their beneficial interest in the estate.  
s. 79: the interest of the creditor cannot be greater than the debtor with respect to registered and unregistered interests in land.  A purchaser for value w/o notice will not be bound by a judgment on the land.

A right to purchase is a charge arising from an agreement for sale.  This is used where the vendor is financing the buyers purchase of the land.  In this case, the registered owner remains on title, and the purchaser registers a right to purchase.  Once the purchaser has repaid the registered owner, the registered owner must issue a form 23 transferring the land.

The Role of the Registrar

1. Reminder: under s. 10 LTA, the business of each office is to be conducted by an officer called the Registrar

a. Registrar’s job is to administer the LTA in his/her own district

2. Role of the Registrar:

a. Judicial role: acts on principals of law

b. Administrative role: acts on the basis of policy or expediency

c. The courts have suggested that this person is NOT like a s.96 judge

d. Heller decision says that it is a somewhat judicial role, but falls short of being fully so

e. when the registrar is considering the validity of a document and the right to registration, we have at least a quasi-judicial role

i. Registrar must know what the law has to say about registering land 

Re:  EVANS APPLICATION

F:
land parcel originally registered as 66’ “more or less”.  Subdivided so that East 26’ was registered.  Then West lot was sold and tried to be registered by Evans as West 40’.  Husband died and wife tried to convert joint title to sole title ( Registrar declined to register b/c of the uncertainty of the exact boundaries.

I:
whether it is within the registrar’s jurisdiction to refuse registration on these grounds

D:
Held: registrar was acting in accordance w/ his duties.

R:
(i) registrar must convince himself of good safeholding and marketable title

(ii) registrar had a duty to refuse to register the land b/c there was uncertainty which must be rectified
Judge said one of the certificates would have to be amended (he said it would have to be the latter one – Mrs. Evans.)

Key quotation 5-21 ln.43 –

The registrar is to exercise this judicial function to see if it is good title.  There is a duty on the registrar to refuse to register and not perpetuate an error which has been going on for a while.

Not the registrar’s job to sort out titles, it is up to the parties to get a proper survey of the land and change the titles if necessary.

It is difficult to get the registrar to make a decision which involves hearing some evidence about who is right and who is wrong – it is not really their role.

Skeetchestn v. Registrar of Land Titles – BCCA

F:
Indian Band claimed aboriginal title to property. In their litigation, they tried to get a CPL registered against the land. 

Registrar refused according to s.168 of LTA.

Under s.168(2) – a document may be summarily rejected if it does not qualify in substance and in form.

Under s.311 – the Band got written reason for the rejection.  


Written reasons said s.215 – requires a ‘registerable estate or interest in land’.  


Aboriginal title does not fall in this category according to the registrar.

Next step is s.309 – allows appeal to court.

I
Is aboriginal title registerable against land in the land title act?

H
CA agreed w/ TJ.  

R
In order to be registered a CPL or charge must be a ‘registerable estate or interest in land’.

Aboriginal title is not marketable (indefeasible) therefore, cannot be registered.


· Aboriginal title can only be transferred to the crown thus should not be registered.

· CPL is only available to those interests that are allowed to be registered, aboriginal title is not allowed the be registered thus cannot allow the CPL to be registered.

Reasoning:


· CA agrees w/ trial judge and says the CPL should be rejected.  

· But court goes on to say say it will make comments which may assist the parties. 

· Aboriginal title is alienable only to the crown.  

· Therefore aboriginal title is not marketable and therefore not registerable.  

Aside:  Why can’t it be registered as a charge?


Definition of charge says ‘any claim to…’

Only problem is that it is not marketable, which charges also probably have to be.

· CA looks at the history of LTA and concludes there was no indication by the legislature to show they intended the claims put forth by the Band to be registerable.

For our purposes Skeetchestn is not only a case looking at aboriginal title but also for looking at the role of the registrar.  

Registrar or staff examines all the documents that are presented for registration.

3 question the registrar asks:

1.  Does the instrument deal w/ an interest in land?

2.  Is that interest derived from the registered owner?

3.  Is the transaction, evidenced by the instrument, on its face value?

· There can’t be something in the documents which is a palpable blot on the title.

· On the face of the documents, as they appear to the registrar is it going to be a valid transaction?  

Needs to conclude it will be valid in order to say there is ‘good safe holding and marketable title’

· If the registrar looks at these 3 questions and answers them in the affirmative then we have indefeasible title.

· So the 3 questions are intended to make sure we don’t get bad title registered.  

· Because then it becomes indefeasible title.

Re:  LAND REGISTRY ACT AND SHAW (1915 BCCA)

F:
attorney was granted “power of attorney” by his father w/ respect to his father’s land, and then tried to sell a mortgage on that land to himself.  Registrar refused registration until the father was contacted.

I:
whether it is within the registrar’s jurisdiction to decide if an agent’s principal should be contacted before registration?

H:
Held: registrar was correct to look behind the agency agreement.

R:
(i) power of attorney doesn’t allow the sale to the attorney unless such a transfer could be “upheld by evidence of full disclosure, fair consideration, and good faith on the part of the donor”


(ii) same person was trying to exercise two capacities at once (ie. buyer and seller)


(iii) this decision is now codified under s. 27 of the Property Law Act (Attorney cannot sell to himself or herself)


If son had tried to sell the land to 3rd party no big deal.


Instead the son was trying to transfer the interest in land to himself.


Registrar said that is not OK, until father was contacted.

Now a statutory provision in s.27 of the Property Law Act which says someone with ‘power of attorney’ cannot transfer to themselves.  Unless it is ratified by the owner or if it says soon the face of the power of attorney.

(  Powers of Attorney are open to abuse.  

From this take the proposition that the registrar (5-23/4) isn’t a mere machine who takes the documents in and stamps them etc.  If something is obviously wrong with what the transaction is about then the registrar does have a role.

HELLER v. THE REGISTRAR (1963 SCC)

F:
Mr. Heller transfers interest in property to his wife (she registers); Mr. Heller had previously transferred half of the property to Mr. Cuff, who had the dup. cert. of title.  Mr. Heller tried to get the registrar to correct his “mistake” and revoke Mrs. Heller’s registration.

I:
Was the registrar able to correct its mistake returning title to Mr. Heller?

H:
Held: registrar’s decision to maintain Mrs. Heller’s registration stands.

R:
(i)  The power of the registrar enabling him to cancel or correct a mistake (where he discovers that an error has occurred is discretionary (ie. he “may” act).


(ii)  Furthermore, his s.383 power are limited by the statutory words, “so far as practicable, w/o prejudicing rights conferred for value” (apparently held by Mrs. Heller).


(iii)  It is not intra vires of the registrar to adjudicate between the rights of the parties.


(iv)  a party that has executed and delivered a conveyance, but who has failed to deliver the duplicate title to the transferee is in no position to complain to the registrar in respect to the registration of that conveyance.

In this case on the face of the documents transferring the property there was nothing wrong with them.  Unlike power of attorney case.

Despite what you see in Heller there is a power to cancel or correct instruments.
The registrar can and does do it.

But you must be careful that you aren’t prejudicing someone else’s rights.

Example lot G had an easement over lot H.  The owner of Lot H knew that, but the easement of Lot G never got registered.  Lot G went to registrar and said you made a mistake, and because Lot H was still the owner and he knew about the easement (so no one’s rights were prejudiced) so registrar made correction.

The registrar does have the power to lodge a caveat.

The registrar, one of their primary tasks is determining good safe title.  

The Assurance Fund

Created to compensate those people who lost an interest in land that the CL would

protect, but that was not protected through the operation of the registration system

Torrens system says Register is conclusive.

Indefeasible Title: cannot be defeated, revoked or made void.  

LTA s.23(2) – an indefeasible title is conclusive evidence against the crown and all other persons.  

Brings stability to the title – good title.

When they shifted from CL to torrens system – do away with some rights.

Assurance fund is a statutory scheme – have to meet the statutory conditions:

s.296 – Remedies of a person deprived of land (as a result of fraud)

(2) – (a) A person who is deprived of any estate or interest in land –

(i) because of the conclusiveness of the register (ie. the scheme itself has deprived you), and they could have recovered the land at CL if not for the Torrens system. 

(ii) as result of fraud or wrongful act (not by the claimant) relating to registration 

(b)  Who is prevented by the LTA (or any other reason) from bringing an action:


(i) for possession or recovery of land, or


(ii) rectification of the register.

MAY sue for recovery of loss against the person whose fraud caused the loss of land.

(3) – A.G. must be joined as a defendant.

(4) – If the person liable for the damages is:  dead or not in BC – then you can proceed just against the Assurance Fund (w/ AG as defendant).

(5) – If claimant gets judgement but cannot get the money from the person liable then the AG (b/c joined as a D) must pay by the Assurance Fund.

(6) – If get judgement against just AG (ss.(4) then pay out of Assurance Fund.

(7) – Limitation period of 6 years after the deprivation.

s.298 – Fault of registrar

(1) A person sustaining loss caused solely by a mistake of the registrar, can sue the AG to recover the amount of the loss from the Assurance Fund.

s.303 – If the claimant has contributed to the loss in any way – no recovery.  NO apportionment of liability.  Big list of things claimant can do to lose right to recovery.

s.304 – Recovery limited to value of land at the time of the loss.

Summary:

· To be eligible for compensation from the Assurance Fund, the following conditions must be met:

1) loss of an interest in land 

2) loss occurred as a result of the registration scheme

i. and would have been able to recover under CL

3) result of a fraud or wrongful act (not the claimant’s) 

i. or the loss was the result of a mistake by the registrar. (s.298)

4) the party is barred from bringing an action to recover the land or get the register recitified b/c the Land Title Act (e.g. new title holder is BFPFV w/o notice) bars his CL remedy.

· If you satisfy all these conditions, to recover against the Assurance Fund, then you must also show that the person against whom the claim is made is either:




(i) out of the province, 




(ii) dead, or,




(iii) won't pay and you have done all you can to collect.

McCaig v. Reys – 1978 BCCA

F
Reys bought land from McCaig and got registered.  At the same time, Reys granted McCaig an option to buy back some of the property (an equitable and unregistered option).  

Reys then sold the property to Rutland, who knew of McCaig’s option.  

Rutland sold to Jabin who doesn’t know about the option (BFPV).  Jabin registered. 

McCaig sued Reys and Rutland and the Assurance Fund as he lost an interest in land b/c fraud.

I
Did McCaig have a cause against the assurance fund?

H
No cause against the assurance fund.  Won against Reys & Rutland – probably no money.

R
In order to succeed against the assurance fund (see s. 276), the claimant must show:

1) loss of an interest in land  (Yes)

2) the loss occurred as a result of the registration scheme  (NO)  and would have been able to recover under CL (NO)

3) result of fraud or wrongful act (that was not P’s) (Yes)

4) the party is barred from bringing an action to recover the land or get the register recitified b/c the Land Title Act (or any other reason) bars his CL remedy. (Yes)

R
In this case – claim fails at step 2.  The loss did not occur as a result of the registration scheme.    

· Jabin was a BFPV – so McCaig could not have recovered at CL even absent the statute.

Royal Bank of Canada v.  British Columbia (AG) – 1979 BCSC

F

Walsh (registered owner) gives duplicate certificate of title to P (Royal Bank) as security for an equitable mortgage (which cannot be registered s.33).  Walsh then got a 2nd mortgage w/ Scotiabank which was registered because the registrar failed to note on the title that the duplicate was out.  When Walsh defaulted Royal Bank could not collect because the Scotiabank had gotten their mortgage registered.  Royal Bank sued the assurance fund b/c Scotiabank would not have been able to register its mortgage if it were not for the error made by the registrar (ie. not realizing the duplicate was missing).     

I
Does P have a rightful claim against the Assurance Fund?

H
NO.  Action dismissed.

R
BC has a torrens system, so equitable mortgages should be discouraged (want things registered).


Registrar owed no duty to the unregistered P (only to people who use registrar’s services).


Allowing recovery would – indirectly give P the protection from registration (w/out being registered).  ( chose not to use safeguards of registration – can’t then get benefit of ass fund.


Loss must flow directly from actions of registrar. See s.303(a)(ii).

( Illustrates the potential difficulty of making a claim against the Assurance Fund.

Gordon v. Hipwell – 1952 BCCA - case where somebody did succeed against the fund

F:
Gordon sold some land to Hipwell for jewellry.  But jewelry was stolen.  

Gordon files a caveat against the land.  Registrar makes a mistake and lets the caveat be removed.

Land is transferred to a BPFV.  So Gordon goes after the Registrar.

I:
Did H have a claim against the assurance fund?

D:
YES. Claim successful.  Damages awarded.  Because solely the mistake of the registrar.

R:
Went through the analysis of the 4 items:

1) Deprived of an interest in land (yes – still had an interest because the transaction was fraudulent - interest from the caveat)

2) Loss occurred as a result of the registration scheme (fault of registrar).

3) Result of fraud, yes jewelry sale was fraudulent
4) Barred from bringing an action – yes because new purchaser is BFPFVw/oN.
Compare Gordon w/ Royal Bank.  

In both cases if the registrar had not made a mistake there would be no loss.

(  But no success for Royal Bank b/c equitable mortgage.

(  Chances of successfully making a claim against the Assurance Fund aren’t great.  

But we should know that it is there.

Chapter 6: Registration

YOU CAN ALMOST BE ASSURED THAT THERE WILL BE A QUESTION ON THE EXAM ABOUT INDEFEASIBLE TITLE (Ch. 6)

Introduction:

· Remember that it is a statutory scheme, so if it doesn’t fit neatly into a pure Torrens system it is b/c the legislature has chosen this specific scheme.  

· Legislature can do what it wants to.

· We have to ask whether it does what it is supposed to – give us stability of title.

No one is compelled to register their interest in land, or their acquisition in an interest in land.  So registration (though desirable for many reasons) is not mandatory.

Land Act, s.54 – one exception there is a requirement to register crown grants.  

Don’t forget about s.20, when talking about registration (‘except as against the person making it’).  This has been broadened somewhat as we will see, so that there are some unregistered interests which may get priority over registered interests.

(  But 3rd party rights won’t be affected if they took title for value and w/o notice.

Bringing yourself within the system (the stability) comes at some cost.  As we have seen with the assurance fund, bringing yourself into the registration system may deprive someone of some interest they may have had at common law (which the assurance fund is supposed to fix). 

Land Title Act, s.23 – explains the nature of indefeasible title
s.23(2) – A registered indefeasible title is conclusive evidence at law and in equity that the person named in the title is indefeasibly entitled to the estate against the Crown and all other persons.

Subject to exceptions:

· subsisting conditions and reservations in the original Crown grant. (a)

· a lease for less than 3 years if there is occupation. (d)

· highway or public right of way or other public easements. (e)

· right of expropriation or to an escheat under an Act. (f)

· charges against the land such as: caveat, charge, builder’s lien, condition, judgment, notice of pending litigation, or other matter noted on the title – or that may be noted after the date of registration of the title. (g)

· the right to show that the description of the boundaries are wrong on the title. (h)

· The right of a person to show fraud (including forgery), in which the registered owner (or the person from whom the registered owner derived his right to title otherwise than in good faith and for value) has participated in any degree (i)

Land Act, s. 50 – Exceptions and reservations

s.50(1) – A disposition of Crown land 

(a) excepts and reserves many rights and interest:


(i) right to take back land for public works.

(ii) right to enter any part of the land, and get out of it any geothermal resources, minerals, coal, petroleum, and any gas or gases …. Paying reasonable compensation.

(iii) right to take an occupy water privileges as required for mining and agriculture

(iv) right to take w/out compensation, gravel, sand, stone, lime, timber or other material required in construction, maintenance of any public works.

(b) conveys no right, title or interest to:


(i) geothermal resources, minerals, coal, petroleum, gas found in or under the land.

(c) conveys no right, interest or estate to highways on the land.

s.50(2) – ss.(1) applies whether or not express words are used.

s.50(3) – A disposition of Crown land under another Act can expressly authorize the disposition on different terms.

s.50(4) – A disposition can expressly reserve more extensive rights.

Agricultural Land Commission Act, s. 17 – applies to land designated as agricultural land reserve.

s.17(3) – A person must not use agricultural land for a purpose other than farm use, except as permitted by this Act.

The General Principal of Indefeasibility:
Creelman v. Hudson’s Bay Insurance Co. – 1920 
F
Hudson’s Bay (P) brought action for breach of K b/c Creelman (D) would not buy a property which he had previously agreed to purchase.  HBC has the indefeasible title registered but Creelman argues that if you look behind the title HBC does not have the power by statute to own the land.  If it couldn’t own the land then any agreement would be void.  

I
Could D use his argument to overpower the LTA provision of indefeasible title (s.23) and suggest that P did not own the land, making the K void?

H
NO.  LTA establishes indefeasible title, Creelman is bound to accept that title as it appears. 

R
Regardless of what powers HBC had, once they became the registered title owner, they had indefeasible title.  

Don’t have to look to the past once registration occurs.  


Registrar has granted P indefeasible title which is “conclusive in law and equity” 


( P now owns the land under the Land Title Act  

Morris v. Morris – 1931 

F
AM purchases land from IP.  AM got the land registered in the name of JM.

JFF gets a judgement against JM (and registers it in the land title office)

AM argues that b/c he paid – there is a ‘resulting trust’ back to him.  

Says title may look like JM is the legal owner but the real owner is AM.

H
The court said NO.  

R
B/c JFF is a stranger he is entitled to rely on the register (which says nothing about this resulting trust), and therefore he is entitled to claim against JM’s registerd interest in the land.

Starting point for a lawyer helping a client deal with land:

1) Keep in mind what we’ve talked about in first term about the general concept of what land is (eg. undersurface and airspace).

2) Need to take your general knowledge and particularize it to a specific piece of property (eg. there is a legal description with a plan that attaches to all property in the system).

3) Do a search in the land title office.  In today’s world you’ll probably do it online.

4) Get a title search – get something which replicates the title in the land title office.

World of interests are divided into 2 types (fee simple, charges).  

a. There are some charges which you are going to get rid of in the course of the transaction (eg. mortgages).

b. Some charges will remain there.  Eg. some land has charges in favour of railways.  Eg. building schemes – schemes from when the subdivision built (no clothes lines).

c. Covenants – that some gov’t body has sought to protect their interests (may not be important)

· Some charges don’t concern you, some are more serious.

There are also ‘notations on title’ (eg. Agricultural Land Commission act)

Exam question could include a copy of a search – make sure you understand thing on pages in Ramsay supplement.
But it is important to remember that the title is not the end of it.  Because of s.23, have to look at the qualifying words.

Example of how our Torrens system has been modified.

s.23.2 – indefeasible title is conclusive evidence that the person is entitled to indefeasible title SUBJECT TO THE FOLLOWING –

a) the subsisting conditions, provisos, in the original crown grant – recall at common law you didn’t get the full bundle of things (eg. precious metals).  s.50 of the land act lists the kinds of things which are not included in a crown grant.  ( Could also mean that you still get special rights from old grants 

b) federal or provincial tax rate – reminds us that we don’t see on titles things about taxation (title doesn’t tell us if the taxes were paid last year – if they didn’t pay their taxes and you bought it you would owe the $$).  Therefore when doing a conveyance you do a statement of adjustments to make sure vendor pays their share for the year (plus last year).

Note:  there are a bunch of acts which can create liens against property which don’t have to be registered (eg. Workers’ Compensation Act, Social Services Tax Act, Corporate Tax Act, Employment Standards Act – so if a business doesn’t pay the bills become charges against the property which cannot be found on the title).  

c) A Municipal charge rate or assessment – mostly things like sewer and garbage fees.

d) A lease or agreement for lease for a period not exceeding 3 years, if there is actual occupation.  ( when you rent your apartment month to month (which is not registered) and your landlord sells the building – your rights as a tenant do not end.   

(  Note:  this protects leases under 3 years, but there are many longer leases which are not registered.

Indefeasibility and Adverse Possession

· Title by adverse possession (‘squatter’s title’) – if a landowner did not bring an action to recover possession from a wrongful occupier w/in a specified time the right to do so was lost.
· Individuals = 20 years.  Crown = 60 years.
· is at odds with the concept of indefeasibility of title based upon registration.
· Old Act recognized a title acquired by adverse possession before land was registered at all.
· But appeared to prohibit the acquisition of title by adverse possession once the land had been registered.
· Such case authority as there was supported this view that title could not be acquired by adverse possession against registered land.
Following legislation forms the basis for the present law: (in order of enactment)
Land Act, s.8(1) – A person may not acquire by prescription … an interest in Crown land or in any land as against the gov’ts interest in it.

Limitation Act
s.2(a) – Limitations in Act do not refuse relief on the ground of acquiescence.

Limitation periods:

s.3(4) – The following actions are not governed by a limitation period and may be brought at any time:


(a) for possession of land if the person entitled to possession has been dispossessed in circumstances amounting to trespass;


(j) for the title to property or for a declaration about the title to property by any person in possession of that property;

Adverse possession:

s.12 – Except as specifically provided by this or any other Act, no right or title in or to land may be acquired by adverse possession.

Transitional provision:

s.14(5) – Nothing in this Act interferes with any right or title to land acquired by adverse possession before July 1, 1975.

Land Title Act, ss. 23(3)-(4), 171 –

s.23(3) – 
Once indefeasible title is registered, no other title can be acquired by length of possession - Abolition of squatters rights for registered land.  

s.23(4) –
In the case only of the 1st indefeasible title registered, it is void against the title of a person adversely in actual possession of (and rightly entitled to) the land included in the indefeasible title at the time registration was applied for.

i.e. rights from adverse possession before registration will survive registration, so watch out if you are the first person to ever register.

s.171 – 
An application founded in whole or in part on adverse possession must not be accepted by the registrar, unless permitted by this Act.

CPR (Supplement page 020)
F
CPR running trains for 110 years was the registered owner for almost all of the track except one 6 acre section whose title was never settled.  


Roberts homesteaded (acquired by working the land) the original piece of land in this area.  Roberts got a grant in 1892 from the Dominion Crown.  At the time there was some indication that he was getting the land except for what was reserved for the railway.  Roberts’ interests moved down to the present owner.  


The Dominion Crown’s interest in the railway’s land moved to the prov crown.  

I
So who had the 6 acres?

H
CPR had possession through adverse possession.

R
In BC you can only establish adverse possession if all the requirements to establish it were in place before 1975 (s.14 Limitation Act)

· 20 years for an individual, and 60 years for the crown.  In this case the railway had been running there for 110 years.  

LTA s.23(4) – ‘After indefeasible title is registered a title cannot be acquired by length of possesion’

s.23(4) – ‘the first indefeasible title registered is void against the title of a person adversely in actual possession’

Since there had never been a title in respect of these 6 acres, the CPR was able to fit themselves into these sections (s.23(3)-(4)).

s.8 – of the Land Act - A person may not acquire by prescription … an interest in Crown land or in any land as against the gov’ts interest in it.

· For some reason this is not mentioned a lot in this case.

· In this case the court said it didn’t matter because of how long.

· CPR may have failed if someone argued s.8 more strenuously.

· Issue:  The land may not have been the Crown’s.  The land may have belonged to Roberts, in which case s.8 would not have been applicable.   

This case tells us nothing new, but it shows us the use of adverse possession and the exception in s.23(4).

Note:  This case is brought under the Land Title Enquiry Act.  It is a method of settling questions of ownership of land.  In order to take advantage of s.23(4) and s.23(3), the mechanism to do that is the Land Title Enquiry Act ( s.171. 


It is a method to sort out whether there could be a claim to land, here it is used for adverse possession (so CPR would go with a court order to the land registry office).  

Property Law Act
s.36(2) – If a building (or fence) encroaches on adjoining land, the Court may:

(a) declare that the encroaching owner (after compensating) has an easement on the land

(b) give title to the land encroached on to the encroaching owner (after compensating).

(c) order the removal of the encroachment.

Caveats may be noted or endorsed ‘after’ the registration of the title ( Preserves the rights of people trying to file caveats.

Carr – is an example of this.

CARR v. RAYWARD (6-011)
F:
a builder’s lien (previously unregistered) was registered (by P)as a charge against the property after it was purchased by D.

I:
whether the unregistered builder’s lien can be effective against land sold by the previous owner (for whom the work was done) and registered by the purchaser showing him as having indefeasible title free of any encumbrances?

D:
Held:  judgment for P.

R:
(i) a builder’s lien is one of the specific charge of the Land Title Act  s. 23(1)(h) which is an exception to indefeasible title

So look to see if work has been done.  So often the purchasers lawyer requires a statement that there has been no work done for x amount of time.

c) s.23(2)(h) – Boundaries

s.23(2) – Indefeasible title is conclusive evidence against the crown and all other persons subject to:

(h) – “the right of a person to who that all or a portion of the land is, by wrong description of the boundaries orparcels, improperly included in the title.”

Winrob v. Street  – 1959 BCSC

F:
P signs k to buy house.  P hires a lawyer (D) to handle legal work.  D does a search of title but does not search any maps or plans to determine land dimensions.  It is later found that some of the land P thought he had bought was not on title.  Sues D for negligence.

I:
Should a solicitor look at plan to ascertain dimensions of a given lot in the exercise of due care.

I. No. D was not negligent.

R:
Lawyers are lawyers, not surveyors.


Responsibility for ascertaining plot dimensions is on the purchaser.

R
A solicitor is under no duty to examine the boundaries of the land and to ensure that the purchaser's expectations are in accordance with what is contained on the register as to the boundaries of the property.

FRAUD

Forgery – Not really a problem very often in actual practice.
· Recall on the Form A there is a place for the officer to sign on the left (the signature of the officer is a certification that (a) the person appeared and ID’d themselves and (b) the officer has satisfied himself that the person is actually the person they claim to be).  

· The onus has been shifted to people who act as officers (lawyers) to make sure no one is forging documents.  But the likelihood is lessened by the requirement that that officer must satisfy themselves.

( So as a lawyer, if you fail in your duty you run a risk they’ll pull your license.  

( Need to witness the signature, and have them show ID.

s.23.2(i) – broken into 2 parts –

Indefeasible title is conclusive evidence subject to: 

1)  The right to show fraud (including forgery) in which the registered owner has participated. 

· eg. H is the registered owner of the property, and W forges H’s signature on a transfer to themselves, W is the new registered owner.  

· In this section H still has title as against W, b/c W participated in the fraud.

2)  The right to show fraud (including forgery) in which the person from whom the registered owner derived his title (otherwise than in good faith and for value) has participated.  

· eg.  H is the registered owner.  W forges H’s signature and transfers the land to X  (X is aware of the forgery).  So X doesn’t participate in the forgery, but is aware, so not taking in good faith – so X does not hold good title against H.  

· If X does not have the knowledge, that is a different case (BFPV).

Important:

1. Don’t overlook the fact that you must be able to prove fraud – as a matter of fact.

2. Just relying on your legal rights does not amount, in itself, to fraud.  Saying they are relying on CL rights, does not mean it is necessarily fraud.

3. The fraud referred to in s.23.2(i) and s.25.2(c) is what is called “actual fraud”.  

Approach for this section:

· breaking s.23.2(i) into its 2 parts.  

· Then making sure you can prove fraud. 

· Then prove it is “actual fraud”.

Gibbs v. Messer – JCPC (Aust). – Stands for the rule of Deferred Indefeasibility.

F
Messer is the registered owner #1.  The lawyer Creswell forges a document and transfers the land to Cameron (non-existent) – Registered owner #2.  Lawyer mortgages the land from Cameron to McIntyre (forged by the lawyer).  McIntyre forwards $3,000 which is taken by the lawyer.

Messer sues the registrar for permitting the forgery, sues the McIntyres to get their mortgage off his land, and the lawyer (long gone).

I
Is the mortgage valid?  Can a claim be made against the assurance fund?

H
JCPC found the mortgage was not valid, and Messer got his property back free of the mortgage.  

R
Stands for the principle of Deferred Indefeasibility.

A forger (or someone who deals w/ the forger instead of the R/O) cannot get good title.
Reasoning:

Why couldn’t McIntyre rely on the title, he’s a ‘bona fide purchaser for value’?  

What became critical in this case was the timing of when this indefeasibility principle comes into play.  At what point does the indefeasible title arise?  ( DEFERRED INDEFEASIBILITY

· D argued that s.23(2)(i) reserves protection for ‘registered owners’ of fee simples, against fraud, not charge holders. Court assumes for this case that the statue makes no distinction between these 2 classes of proprieters (treat charges/mortgage the same as fee-simple), but in BC charges and title are treated differently, titles only under s.26(1) ( ‘A registered owner of a charge is deemed to be entitled to the estate.

· Court talks about the purpose of the system.  The object is to save persons from going to trouble and expense of going behind the register, to satisfy themselves to a titles validity. 

· Ziff talks about not having to go beyond ‘the curtain’.

R
Protection limited to those who actually deal w/ and derive right from a proprietor whose name is on a register.  

· Only get the protection when you deal w/ the person who is on the register (which was not possible in this case b/c Cameron does not exist). 

· So McIntyre’s mortgage is no good. 

· This means – if you are dealing w/ the forger (who is not the registered owner) you are not transacting on the faith of the register and so you can’t get valid title.  

· if ‘Cameron’ was a real person whose name was fraudulently registered by the lawyer the transfer would have been liable to cancellation by Messer (Cameron would not get good title – indefeasibility is deferred) 
· BUT if ‘Cameron’ himself (even though he acquired title through fraud) executed a mortgage to McIntrye (a BFPV) the  mortgage would have been a valid encumbrance on Messer’s title. 

Important Obiter – 

Court also says– what happens to the person who takes from McIntyre (eg. if McIntyre had passed on his interest to a 3rd party).  

· That 3rd party could acquire good title.  

· But for McIntyre ‘Cameron’ (not real) is also on the register – but the court relies on the fact that the person does not exist.

· Could argue that this is Obiter, b/c it is not necessary for the decision.  

· But it may have been followed in BC.

· In BC seems to stand for deferred indefeasibility.  If the person is not imaginary, then McIntyre is basically in the position of the 3rd party (who acquires good title) when the person is imaginary.  

· That is, if ‘Cameron’ were real – this principle says that a BFPV who acquires title from ‘Cameron’ (a registered owner who acquired it through forgery) gets good root of title against the original R/O.

What was McIntyre to do?

· He had to satisfy himself – take steps to make sure that Cameron is a real person.

Recall this situation doesn’t arise very often because of the sections which require people to appear and show ID.  

But if I am the lawyer for the purchaser and I receive a Form signed by the vendor and certified by the vendor’s lawyer I am taking the risk that the vendors lawyer is a rogue.  

Gibbs v. Messer – appears to be the law in BC.

· But, Deferred Indefeasibility tends to run in the face of the statute – which says the person on the title is the key.

· Many argue that Gibbs v. Messer was wrongly decided and that the court got too carried away with the fact the person didn’t exist.

**EXAM – We should be able to argue how Gibbs contradicts the statute.**

In fact, Gibbs may not run contrary to the statute. 

The concept of Deferred Indefeasibility runs contrary to the concept of the pure Torrens system (which says the title is key).  But our system is not a pure Torrens system.

The basis behind s.23 is that the title is conclusive evidence – but subject to many exceptions.

The principle of Gibbs has actually been codified as an exception in s.23(2)(i) –

Indefeasible title is conclusive evidence subject to:

· The right of a person to show fraud (including forgery) in which the registered owner has participated in any degree. 

· Or fraud (including forgery) in which the person from whom the registered owner got his interest (otherwise than in good faith and for value)

Similarly codified in s.24(2)(c) – No action for ejectment or recovery against an R/O except in the case of:
a person deprived of land by fraud (including forgery), as against –

i) A person registered as owner through fraud in which the owner has participated.

ii) A person deriving their right (otherwise than in good faith and for value) from a person so registered through fraud.

Could also argue that it runs counter to s. 297(3) LTA (in the ‘Assurance Fund’ section) which states that: 

· “ a person taking under a void instrument is not a purchaser and acquires no interest in the land by registration of the instrument”

· Could try to argue that this clause applies to the whole Act and not just the AF.

· Then if the person ‘acquires no interest’ the R/O is entitled to get his property back

· The new registered owner could then argue that the clause only applies to the section that it is written in (ie. the assurance fund).

Frazer v. Walker – JCPC (New Zealand) – Immediate Indefeasibility.
F
Husband and Wife were registered owner of a farm.

Wife mortgaged land to D2.  Wife forged husband’s signature.


D2 foreclosed b/c no payments – becomes R/O.  

D2 sells the land to D1 who becomes new R/O. (BFPV)


Husband is upset.


I
Whether the mortgage to D2 or the sale to D1 are effective?

H
Mortgage to D2 is valid and consequently so is the sale to D1 – this couldn’t happen with Gibbs.  

But in this situation ‘the curtain’ falls sooner.  It becomes Indefeasible as soon as it is registered – even though registered based on a forgery.

R
Stands for the principle of Immediate Indefeasibility.

· Court thinks the magic moment is the registration.  Once you get registration you get the benefit and protection of the statute (the ‘curtain falls’).  

· It is the registration which confer the benefits.  

· B/c the mortgage is valid the sale is valid.

( What remedy would you have under Fraser? – Mr Frazer could recover from the fund
Fraser –

If A registers a forged document (but is BFPV) – the curtain drops and he gets good title 

Gibbs –

If A registers a forged document (even if BFPV) – no good title. ( 2nd BFPV gets good title.

· In Gibbs the forged document does not create good title, 

· In Fraser it does (if don’t participate).  

nemo dat – can’t give what you don’t have: 

In Gibbs the person doesn’t have good title – but is able to pass on good title (to the 2nd BFPV).  

In Fraser the forger doesn’t have good title, but the BFPV can still get good title.

Ziff talks about this a lot.

There are 3 principles which are identified by Ziff when talking about Torrens:

1. Mirror principle – what you see on the title when you search the title is a complete and accurate reflection of all interests affecting the land.  ie. if it’s not on the register, it’s not binding on a 3rd party.  

( In BC we don’t have that principle in a pure form (s.23 says it is conclusive evidence of defeasibility subject to…)  So it is not a pure Torrens system.  Also s.20 says there may be unregistered interest out there that may have an effect.

2. Insurance principle – if there is a mistake, or the act operates to take away somebody’s rights they would have had at CL, then you have the Assurance Fund.

3. Curtain principle – the curtain drops behind the certificate of title.  You don’t need to investigate behind the certificate of title.  The issue becomes, when does the curtain fall?  Immediate (Fraser) or Deferred (Gibbs)?

( If it is immediate and O is the R/O, and a rogue forges a document which transfers the land to B, who becomes a R/O (the ‘curtain falls’) and O can’t get land back from B.

( If it is deferred and O is R/O and a rogue forges and transfers land to B who transfers to C.  B does not have good title against O, but C does.  The curtain falls behind the second transfer.

*** Exam question – arguing that Gibbs should no longer be the law.  Show how it contravenes the statute.***
Analysis of Gibbs v. Messer and Frazer v. Walker:

In BC a case like this could go either way:

· If Frazer was followed, then the purchaser for value (newly registered owner) retains the property

· Then the original land owner would have a claim against the Assurance Fund b/c he would have been protected in CL by (nemo dat or void ab initio (fraud)) 

· Or he could use s. 297(3) LTA (under the Assurance Fund) which states that: 

· “ a person taking under a void instrument is not a purchaser and acquires no interest in the land by registration of the instrument”

· The original owner could try and argue that this clause applies to the whole Act and not just the Assurance Fund.  

· If the person ‘acquires no interest’ he is entitled to get his property back

· The new registered owner must then argue that the clause only applies only to the section that it is written in (ie. the assurance fund)

· If Gibbs was followed then the original owner gets the property back

· Then the purchaser for value would not have a claim against the Assurance Fund b/c that person would have lost at CL b/c title acquired under a forged document is void ab initio 

Policy rational behind Immediate and Deferred:

Immediate Indefeasibility – the thinking behind it is that in the absence of fraud on the purchaser’s part, a good title should issue once the purchaser is registered.  

· This reduces the need for A to undertake inquiries at the time of sale.

· In accordance w/ the Torrens idea, easy transfer is promoted – even though the security of the R/O’s title is sacrificed.

· The R/O must turn to the Assurance Fund – but the AF is a sham!!

Deferred Indefeasibility – the thinking is based on the significance of detrimental reliance on the register.

· Given that the purpose of Torrens is to allow one to rely on the register and that no errors in the registered title should prejudice a buyer.  

· The mistake that the purchaser makes is failing to detect the forgery – must give incentive - the purchaser must determine if there is a forgery – or pay the price.

· But on any subsequent sale (to a 2nd BFPV) there would be no forgery – be is taking title from the registered owner (who actually does not have good title).

· So the argument is that the indefeasibility is deferred until this 2nd dealing – when it is the register itself that contains the lie (so the 2nd purchaser could have no way of knowing it was a mistake/forgery).

· Note the same result happens if the forger gets good title in himself and transfers it to a BFPV – who then gets good title.

Why study Fraser?  Since Gibbs seems to be the law in BC.  

· Maybe you could challenge Gibbs in the right situation.  

· Perhaps there should be some statutory reform on this issue.  There should be some debate on this issue.

· Gibbs has not been adopted in some other provinces.

Kwan v. Kinsey – 1979 – Case shows that Gibbs is still the law in BC.

F
P is R/O ( and a rogue mortgaged the land to C.  

Rogue also transfers the land to K.  K mortgages land to M.

P makes a claim.  

H
P can get land back from K and take free of mortgage from C (on basis of Gibbs deferred principle).  P cannot succeed against M.

(  This becomes an Assurance Fund case for the plaintiff.

· C and K are out of luck even though they were BFPFV.  Question is who is going to bare the risk, in BC it is the purchaser.  Must take steps to make sure you are not dealing with forged documents – s.43 requirements of signatures of lawyer.
Note that Frazer was not referred to in the judgment – may have resulted differently if it had been.

Note:  if you are a volunteer it is different –  

Eg.  K had gifted the land to M.  If K didn’t have title then M is out of luck.  

· M has to be a BFPV – if you receive a gift you are not a purchaser for value. 

· With gifts you should be happy to get whatever they have to give (if they don’t have it then too bad).  

The court will not look at adequacy of consideration, but it may be used as evidence that you participated in the fraud if the consideration is not adequate.

Notice of Unregistered Interests

s. 29 of Land Title Act:

>  we must examine what is meant by the major exception of fraud on the part of the purchaser.  What must then be decided is "when does ignoring notice become fraudulent?", such that the purchaser loses the protection of s. 29?

> five possible points in time at which the court could decide that a purchaser ignoring notice of an unregistered interest will constitute fraud:

(i) prior to the contract of sale,

(ii) after contract but prior to completion,

(iii) after completion but prior to application to register,

(iv) after application but prior to actual registration,

(v) after registration.

>  different types of notice, actual or constructive, just as there are different types of interests.  For this reason, the cases are somewhat inconsistent.  Section 29 of the land title act appears to uphold the Torrens system, saying that you can ignore unregistered interests.  This places the onus on the holder of the interest to register his interest.  However, the courts have been loathe to uphold this to such an extreme.

>  When is notice fraud?  In Jager v. Li Investments, Taylor J stated that there may be fraud when the purchaser tries to claim indefeasibility after becoming RO.  That is, using the protection of the act to defeat the claim of the unregistered interest holder.  However, this will not occur in all cases, it depends on the particular facts of the situation.

(i)  Actual or constructive notice before the contract of sale will surely equate to fraud on the basis of Central Station, Hudson's Bay, and Woodwest.

(ii)  While it gets more difficult, it can probably be successfully argued that after the contract of sale, and before the application to register, actual notice can constitute fraud. In this case the purchaser could refuse to go through with the registration and have the contract rescinded if they wanted to – expect fraudulent if they wait until R/O and then try and invoke s.29. Authority for this can be found in Hudson's Bay, Central Station (if judge meant completion), March v. Drab, and Breskvar.

(iii) If notice is after completion, no fraud would likely be found on the basis of Rudland, Breskvar, and Re Saville Properties.  Note that in this case, a statutory right to register arises.

Bear in mind that in equity before a LTA, there was a rule which said –

A person with knowledge of a prior equitable interest takes subject to that interest. 

So before we ever had a torrens system, somehow they had to work out rules about notice (because everything was unregistered).  Equity concluded that if you knew about it you took subject to it.  

s.29(2) ( Trying to get rid of the doctrine of notice.  

The way the courts have approached that is how?

1) If you act as if that interest exists – you do something which seems to recognize the interest (eg. collecting lease payments on an unregistered lease).

2) Most common – fit it into the exception from s.29(2) ‘fraud’.  They look at fact patterns and say it really amounts to fraud.

Recall there are 3 stages of registration of land.

1) enter into a contract to purchase and sale – at that point the purchaser has the equitable interest.

2) Completion (or settlement) – this is the point in time at which the purchaser has satisfied himself or herself as to the title to the property, paid the purchase price, and received the appropriate documents to transfer the interest.  Everything has happened except registration.  

3) Registration 

a. Pending number – when submit documents for registration.

b. Final registration (gap between pending and final may be short, used to be long).

In a modern torrens system completion and registration basically happen at the same time.

( In a pure Torrens system we would be unconcerned about unregistered interests.

Ownership acquired through fraud will not stand up against the unregistered owner. 

HUDSON’S BAY CO. v KEARNS AND ROWLING

F:
D buys property for a very low value but does not know directly of an equitable mortgage granted to Hudson’s Bay (P) by original owner.  D registered.  P sued based on their unregistered interest, claiming that s. 29 did not apply b/c D’s actions indicated that he should have had “constructive notice” of P’s interest due to abnormally low price and therefore D acted fraudulently.

I:
(i) whether facts amount to D having constructive or express notice of P’s interest?


(ii) if notice is found, whether D acted fraudulently so that s. 29 does not apply?

D:
Held:  Judgment for D; s. 29 protects D against unregistered interests.

R:
(i) CA reasons that whether there was constructive notice or not does not matter b/c:

(a) there was no express knowledge
(b) purchaser must be guilty of conduct equivalent to fraud to deny him s. 29


(ii) court is fully prepared to hold that a purchaser w/ express notice of an unregistered interest might be estopped from claiming the benefit of s. 29 (ie. constructive notice is insufficient)


(iii) policy of the Land Title Act is to free purchaser from the imputation of constructive notice and in the absence of actual notice or fraud a later registered deed takes priority over an unregistered interest


(iv) dicta: s. 29 is subject to the qualification that a purchaser w/ actual notice who does any act for the direct purposes of bringing himself under s. 29 (as distinguished from any ordinary course of business) and then prejudicing the holder of the unregistered title must be held to be guilty of actual fraud and be estopped from invoking the protection of s. 29

CENTRAL STATION ENTERPRISES v. SHANGRI-LA-ESTATES LTD.

F:
A buyer (D) became aware of an unregistered lease to P after entering into the agreement for sale but before the application to register..

I:
whether s. 29 of the Land Title Act  gives D protection against the notice of P’s unregistered interest?  (ie. at what time during the transaction will notice become fraud?)

D:
Held: judgment for D; he is entitled to s. 29 protection even though he had notice.

R:
(i) to strip a purchaser of the protection of s. 29 as against unregistered interests requires actual notice before “completion” as opposed to before “registration”


(ii) here D was not aware of the interest until after “completion”, but before “registration”


(iii) problem: this case associates “completion” w/ the time that the binding contract is formed, but typical BC terminology associates “completion” w/ the date of application to register

WOODWEST DEVELOPMENTS LTD. v. MET-TEC INSTALLMENTS

F:
P purchased the property from a realtor after knowing (b/c of realtor’s fact sheet) that there were two leases on the property.  One of the leases was a 5 year lease to D.  Upon registration P gave D notice to vacate.  When D refused, P sued for possession.

I:
whether P can use the provisions of s. 29 of the Land Title Act  to refute the unregistered interest of D despite the fact that he had express knowledge of the interests prior to the sale?

D:
Held: judgment for D; P’s express knowledge couple w/ factual circumstances amounted to fraud.

R:
(i) prior notice alone is insufficient to estop a purchaser from invoking provisions of s. 29


(ii) a purchaser who takes w/ knowledge of an unregistered interest may be guilty of fraud if he were thereafter to seek the protection of s. 29 so as to defeat the claim of the holder of that interest, but this result need not follow in every case, so that Courts can’t effectively strike down s. 29; the question in each case is whether a fraud in fact would be committed if a purchaser was able to claim the protection of s. 29


(iii) here P had notice, and then sought to defeat D’s lease by invoking s. 29 under factual circumstance that amounted to fraud; therefore P’s action is dismissed

Woodwest Developments v. Met - Tec Developments 1982 BCSC

P made an offer to purchase land, knowing from the realtor's fact sheet that there were two leases on the property in question.  He entered into a contract for purchase and sale. After purchase, P gave a notice to the lessees to vacate.

I: Would notice prior to completion, taken with the surrounding circumstances, amount to fraud?

R: A purchaser with actual knowledge of an unregistered interest who attempts to deny that interest is fraudulent and not protected by s.29. Because P had notice before the contract, to carry on and take the property free of the leases would be fraud. The court cited part 1 of Hudsons Bay and and concluded that notice prior to the contract is fraud even without a corresponding “act”. It said that fraud can be inferred from the particular circumstances of a case.

F
Purchaser (plaintiff) acquires some land, and knows about some unregistered leases (1 lease is longer than 5 years).


This case is an action by the plaintiff trying to get the leasees kicked out.

H
The unregistered lease is upheld.

1.  Actual notice of the unregistered interest, prior to the time of interest is enough to exclude s.29.  

2.  A person acquiring the interest with this knowledge is either a party to the fraud or no longer qualifies as the ‘bona fide purchaser.

3.  Merely seeking to relying to on your statutory rights is enough to constitute ‘fraud’.

4.  An honest belief that the unregistered interest is unenforceable is not a defence to ‘fraud’.

5.  The state of knowledge is certainly at the time of registration (eg. when do you have to have the knowledge).  

The point is that it is dangerous to take at face value s.23(2)(d), and s.29 ( the case law says you are not protected.

Risky to rely on s.23 if you have knowledge of unregistered interests.  

Greveling

R
Says we are talking about ‘actual fraud’ in this section.

F
Ms. G transferred the fee simple to Mr. G.  Ms. G transfers the land again to Blackburn who becomes the registered owner.  Ms. G parted with the same thing twice.  Mr. G sues his wife and Blackburn, wants his interests in land back.


Complicated because Ms. G had a lawyer was aware of the transfer to the husband, and he was the lawyer for Blackburn as well.  The court said at 6-43 ln29, the fraud referred to means ‘actual fraud’ (ie. dishonesty of some sort, not what is called constructive or equitable fraud).  

· What is the distinction?  If you are doing the specific act (the forgery, fraud) yourself, constructive fraud is you doing things which aren’t actually fraudulent but the consequences result in fraud.

	Case Name
	Notice

(“notice plus”)
	Actual or

Constructive

Notice
	Time you acquire the knowledge? Before entering K?

Before registering?

	Hudson’s Bay v. Kearns & Rowling
	Support in the decision for notice “plus”. 6-33
	Knowledge must be “express” ( actual

Constructive notice is insufficient.
	D had no express knowledge until after registration

	Central Station v. Shangri-La Estates
	Court says notice plus special circumstance is required
	Actual notice
	After entering into the binding agreement but before registration

	Woodwest v. Met-Tec
	Notice (6-40 bottom to top 6-41)
	
	Prior to entering into binding agreement

	Greveling v. Greveling
	Notice plus? Not quite clear but it appears as though court was looking for something more than notice
	6-46 line 40 may suggest constructive notice is enough (this is from minority decision)
	

	Me & Ed’s Pizza Parlour v. Franterra
	Notice plus (person took rent)
	Actual notice
	Before entering agreement

	Re: Sa Ville Row
	Notice plus? See (6-48 line 20)
	
	At the time of registration


Table above is not that useful, the following is my summary of what the rules are:
There are 3 issues: time of notice, type of notice, what constitutes fraud

Since it identified all three issues and reviewed case law and articles, I take Woodwest Developments as definitive:

WRT time: (Can explain the different times at which notice can be given)
Notice before K of P&S is definitely OK, but Woodwest quoted Ghikas article which said that notice before registration may be sufficient, because could rescind K. All cases agree that notice after registration it too late.

WRT type:

The cases consistently indicate that actual notice is required i.e. the purchaser must be told about it.  The Torrens system discourages unregistered interests, so the purchaser will only be affected by them if he was given actual notice.
WRT what constitutes fraud:
Woodwest says that mere notice is enough, and that if have notice and rely on statute then will be fraudulent. Jager the cleaner says fraud cannot be presumed but must be established on the facts. In Re Saville Row, mere notice was not enough because the purchaser knew that the application to register the option had been rejected ( so not necessarily fraudulent just because had notice and invoke s.29.
“In Personam” Claims

· Rule comes from the Fraser case: the registered owner cannot rely on the indefeasibility of title, which he or she has obtained, to defeat rights in personam, which he or she has created, or subject to which the interest has been taken, if the right is one that the courts will enforce.
· So the fact that you are registered owner does not provide a defence against claims arising out of the transaction.
· i.e. you have dealings, acquire an interest in land, you register, the person sues you because you defrauded
· The indefeasibility is good as against the world, which does not include people who have a claim against you as the result of your dealings with you (ie. in personam)
· So the land title system did not extinguish the obligations of people who become registered owners. 
I am a bit confused as of 16/3/04 – but I think in personum claims is just a way of saying you sue the person who has defrauded you, and that is they way you enforce justice – so in pacific savings the morgagee should not have sold when they knew you had a right to still make the payments and keep your land, and in McRae, they had a right to sue the brother because he knew that he was tricking the trust requirements when he got title without “in trust” behind his name.  So you can sue the person, regardless of whether they have passed on the interest of which you have been “robbed”. In McRae the brother took subject to the requirements of the trust, so those who have rights under the trust can sue him in personum.

So you may ask what is the difference between in personum rights and fraud, seems like not much to me, except that fraud is when trying to trick a third party, in McRae and Pacific, had parties going ahead despite knowledge of anothers rights, so then those “anothers” can come and claim their rights.

Pacific Savings and Mortgage Corp. v. Can-Corp. Developments

F:
P Can-corp (mortgagor) gives D Pacific Savings (mortgagee) a mortgage.  Can-corp fell in arrears and Pac. Sav. tries to foreclose.  Gets to the point of an “order absolute,” which is the completion of a foreclosure so Can-corp has lost their interest – but under the foreclosure law they still retain equitable interest.  Can-corp can still redeem even though the time period for redemption has passed (usually 6 months redemption period followed by order absolute but there is 6 months leeway).  Can-corp files a certificate of pending litigation (lis pendens) claiming that it intends to redeem just hours before Pac. Sav. sells the property to a 3rd party.  

I:
Whether the issuance of a CPL (while offering protection to a 3rd BPV) is bar against claims at law and equity against the registered owner by persons asserting an interest in the land?

H:
No. Court concluded that the mortgagor should be able to redeem their mortgage.  Curtain did not descend with Pac-saving having registered ownership.  Didn’t prevent Can-corp from launching a claim in personum.  Luckily lis pendens was filed before the contract of sale.  

R:
(i) when the provisions of the Land Title Act are read as a whole, those provisions (including ss. 23 and 25) cannot be read as bestowing conclusive indefeasible title on the registered owner; ie. ss. 23 and 25 are for the protection of 3rdB.P.V. not the registered owner who acquires title through foreclosure


(ii) want to reserve the right to make claim against the title of the registered owner w/o requiring a 3rd B.P.V. to purchase the land in order to make the claim
Pacific Savings and Mortgage Corp. v. Can-Corp Developments (1982) BCCA
F
D mortgages to P (meaning P has lent money to D and taken property as security). P forecloses and get to the point of having a final order to foreclose: the order absolute, which is the completion of the foreclosure. But, under foreclosure law, D retains the equitable interest: they can still redeem, even though the time period for redemption has passed.

I
Does becoming the registered owner permit P from passing title on to new owner? Does the curtain fall and prevent D from attacking their title and thereby, that of the new purchaser?

D
For D: the curtain did not fall, D (Mor) entitled to redeem.

Ra
(1) Registered ownership does not prevent in personam claims: Registration did not prevent D from pursuing in personam claims, the curtain did not fall. The issuance of a certificate of title, while offering absolute protection to bona fide purchasers for value, is not a bar to claims at law or in equity against the registered owner made by persons asserting an interest in the lands (ie. they have an equitable interest) described in the certificate of title.


(2) Purpose of ss. 23 and 25 of LTA: protection of bona fide purchaser, not of registered owner.


(3) Court may hold a certificate of title is no longer valid: because of the words “as long as it remains in force and uncancelled” (s.23). S. 312 of LTA gives power for registrar to cancel in case of error or misdescription.


(4) Judging conclusiveness of certificate of title: must be done in context of LTA as a whole. 

 
(5) There is a presumption that common law rights will not be abrogated except by clear and express statutory enactments.

Reas
There were still rights remaining after the registration: the issuance of a certificate of title to Mees does not bar a motion to redeem.

Note:

This case is an anomaly in that it turned on the specific fact that the certificate of pending litigation managed to get in there right before the sale was registered
McRae v. McRae Estate

F:
Father leaves, by will, property to his wife in trust, for herself in life, and the remainder to their three children, J, C and F.  Wife becomes RO with an “in trust” notation on the title.  Later she transfers property to F, he becomes the RO without any indication of trust.  F dies and leaves property to his family.  His siblings, J and C, learn of the original will and bring action.  

I:
Does F’s registration end the trust?  Did F know about the trust?

H:
No, F took notice of the trust and therefore registration does not dispose of it

R:
The failure to continue the notation on the register does not end the trust.  Had he sold it to a BPV, they could have taken free of the trust but b/c he had knowledge of the trust, he was bound by it.  

R:
If property reaches the hands of someone who knows of the existence of a trust, then that person is bound by the terms of the trust regardless of registration.  

Heffner & Heffner v. Price Waterhouse Ltd.

F
Mom and Dad bought land in their and their son’s names as JT in fee simple.  Son paid nothing.  Son later went bankrupt.  Lenders want his 1/3.  Parents say despite what the register says, he has no financial interest in the land and that he was holding it as a bare trustee.

( Another case where the court was prepared to go behind the register.  Case illustrates the problems that people have w/ putting their properties in joint ownership w/ their kids.  Could get a problem w/ litigation when someone goes after your kids.  
Registration: Charges

Land Title Act, ss. 197, 180.

s. 197 – registrar can register charges like a fee simple, may refuse charges if good, safeholding, and marketable title has not been established or the charge is not registerable under the act.

Recognition of trust estates

s.180
>If land is vested in a personal representative or trustee then that person’s name is registered on title with merely an indication that the interest is “on trust”.  (has to do with cluttering up the register)


>The trust instrument (that which affected the trust) must be filed with the register.


>If the above document does not permit an inter vivos transfer then the registrar may cancel attempts to transfer. 


>if document allows, the trustee may transfer the property if the proceeds go to the beneficiaries.  The prospective purchaser must look up the trust number and investigate the state of the document.

Dukart v. Surrey (District)

F:
Ps had land which bordered on a D’s foreshore reserves lot.  The original title of Ps land had an easement over the foreshore.  Originally the easement over the foreshore reserves was held in trust by the developer for the benefit of all purchasers of lots in the area.  Foreshore reserves lot itself was originally held in trust but was passed through various trustees and owners, but the easement wasn’t registered as a charge.  The municipality D acquired fee simple title to the foreshore through a tax sale (s.276) which acquires land free of all charges except “any easements registered against the land.”  D tries to build a washroom on the foreshore – Ps file a claim to stop them.   

I:
Whether the easement was registered and whether D took title to the foreshore subject to the easement.

H:
Judgement for P. Easement was established and valid (right to promenade on the foreshore).

R:
Reserves were held in trust.  And it is desirable to regard the easement as registered for the trust continued in existence, and easement was on the trust.

R:
“You refer to the trust, which refers to the deed, which refers to the easement, thus you have registered easement.”  Though no mention of easement on the title.

R:
(i) ss. 180, 181 and 197 of the Land Title Act  preserve the easement on the foreshore through the trust interests.

(  WAS THE TRUST REGISTERED?? WAS THE EASEMENT REGISTERED?? 

>note: this case is very controversial b/c it directly opposes Sorensen v. Young:

> here the court held "if a ‘trust deed’ is filed, any interest in land created by the trust instrument is also registered", effectively saying that ss. 180, 181 and 197 allow an instrument registering a fee simple, to also register an interest in land separate and distinct from the fee simple.

> ss. 181 and 197 both provide that if an interest is reserved in the vendor, on application to register the charge it shall go against the new indefeasible title.  There is now a third method, through the registration of a “trust instrument”, under s. 180.

> If you register a deed, the contents are lost, however, a charge, when registered, contains a note of where the conditions may be found.  The contents of the charge are therefore part of the record.  This judgment used this fact to say that the contents of the trust instrument were also registered  
> the function of Torrens is that you don't have to go behind title.  This case defeats this objective by forcing people to check for easements behind the title.

It was found that the provisions of the Act which outline how to register easements do not preclude the possibility of registering easements as terms of a trust (there are other provisions that specify that the particular thing must be registered as a charge, whereas in reference to easements, it just says registered).  Also, even though the essence of Torrens is the register itself, the court found that the general principles are subject to the proposition that, where registration of an instrument does not cause the issuance of a new certificate but rather leads to the endorsement of a memorandum on the existing certificate, the instrument may in some circumstances retain its force and effect; otherwise s.149(1) of the Land Registry Act (“which instrument shall be filed in the Land Registry Office”) has no useful purpose.

Note:  Watch out for apparent contradiction b/w Dukart and Sorrenson!

Another example of indefeasibility – registration isn’t everything.

2. Indefeasibility?

Land Title Act, ss.26, 27.

s. 26:  the person registered as the owner of a charge is “deemed” to have the benefits of the charge.

s. 27: the effective time of a charge is the time of application and serves as notice to everyone dealing w/ the land title that a charge has been registered and the contents of the instrument creating the charge

s. 28: deals with priorities when there is more than one charge – priority given according to date and time of registration.  (though possible for charges to contemplate different priorities)

Credit Foncier Franco-Canadien v. Bennett

F:
D is RO forged a mortgage against their property to Todd; Todd assigns the mortgage to Stewart, Stewart assigns the mortgage to P.  (Passing ownership of a charge).

I:
Is it a valid mortgage as against D bearing in mind that it was forged? 

Does it matter that Stewart and Credit Foncier come on the title as having a registered interest in the charge? (If this was fee simple, Todd would not take free from the fraud but the next bona fide purchaser would.)  

H:
D not liable for the mortgage ( Credit Foncier looses
R: 
s.26 – a registered owner of a charge is ‘deemed’ to be entitled to the estate or interest in respect of which he is registered” as opposed to s.23 [fee simple] is conclusive evidence in law and equity…”

The word “deemed” only creates a rebuttable presumption, which was rebutted in this case, as the mortgagor did not verify the “state of accounts” with the defendant as required by s.27(3).  The rebuttable presumption is that the mortgage is valid but in this case the mortgage was a nullity and it cannot stand up.  Because of the way the LTA treats charges – different wording than for fee simple – you get a different result – charges are not as immune from claims as fee-simple.

CL: the doctrine of nemo dat applies in that a forged charge will never create a valid interest, (as opposed to a fee simple which can, as in Frazer v. Walker).  Therefore the mortgage was a nullity by virtue of the forgery and remained a nullity as it was assigned further and further down the line.

If you wanted to expand on the reasoning here, there is also an issue (somewhat complicated)  that Credit Foncier derives their rights as a result of an assignment.  In contract law when you get rights assigned to you, then you don’t get any better rights than the person you got it assigned from.  Todd didn’t have a good interest (forgery)

So the problems Todd had would pass to anyone his interest was assigned to.

Lessons from Credit Foncier is if you are acquiring an interest in a mortgage that is registered you have to check with the registered owner and make sure that they are not disputing the mortgage.  

The strength of Torrens is reduced re: charges.  (ie. it becomes a notification system rather than a guarantee of title. 

So we know the presumption of a valid charge can be rebutted, but it is unclear exactly what can rebut it.  


Canadian Commercial Bank v. Island Realty Investment Ltd.

F
Park Meadow is RO.  Rogue lawyer grants mortgage from Park Meadow to D.  D then registers the mortgage.  Lawyer then grants a second mortgage to P on the understanding that the mortgage to D would be discharged.  The lawyer then registers a fraudulent discharge of D’s mortgage and P registers its mortgage.  Lawyer skips town.  P sues D for repayment.  

I:
Did P get a valid mortgage?


(i) whether P had to get the discharge of the mortgage directly from D to avail themselves of the protection of the Land Title Act?


(ii) whether ss. 297(2) or 23 will protect D’s interests?

D:
Held: Judgment for P and retrial ordered to see if D has cause against Assurance Fund.

R:
(i) policy:  the Land Title Act  exists to provide protection for mortgagees who acquire their interest bona fide and for value from the registered owner


(ii) the trial judge contended that the discharge of D’s interest was a fraud and thus at common law it was void ab initio and effectively never occurred. CA says that it did occur (fraudulently) and that P did not have to deal directly w/ D (Gibbs) b/c the mortgage given to P was directly from the lawyer’s company so it was not null and s. 297(2) of Land Title Act does not apply. 


(iii) D submits that a charge-holder is only “deemed” to be entitled to the estate of which he is registered whereas under s. 23 the fee simple holder is “indefeasibly entitled” (Credit Foncier), but CA distinguishes that case b/c P got its mortgage from the lawyer directly and did not know or ever deal w/ D.


(v) the court concludes that the mortgagee should be able to rely on the Land Title System and that D had nothing to do w/ P’s mortgage but was simply defrauded by the lawyer.

This ruling may seem strange, seems harsh to island, but think about Almont, they looked at register, island were not there, and they, in a legitimate transaction with the R/O, took mortgage BVPFV – so they too should be protected, their transaction was not even dodgy, so no amount of investigation could have found the fraud, island on the other hand were involved in a dodgy deal, they should have been more careful, but now they can try the fund.
Credit Foncier was referred to, but it was distinguished b/c P’s mortgage was a mortgage with Park Meadow – it was not P acquiring an existing interest in a mortgage.  So it is a new mortgage. 

So P is entitled to rely on the register – which said the 2nd mortgage was discharged.

( P actually got a real mortgage w/ the R/O.  D had a real mortgage but got discharged off title by a fake document (so they get screwed).  P moves up on the list as the 1st mortgage – b/c it is a real mortgage w/ the R/O – unlike Credit Foncier which is an assignment of an existing mortgage (so w/ an assignment you  have a duty to check w/ the R/O to see if disputing.  But w/ a new mortgage w/ R/O entitled to rely on register).  So now D is after P on the list (and there is not enough money to go around).  

This case lets us have a closer look at Credit Foncier, and shows how you could escape it.

That is, if you had a new mortgage – better to not take an assigned mortgage – take a fresh one from the owner and make sure there are non on title when you get yours registered.
Chapter 7

Sorenson v. Young 1920 BCSC

F:
P had an unregistered easement across an adjoining property which he obtained when he sold the property to a third party (Rock).  Rock sold to D, who fenced off the easement.  P sued claiming that D had notice of the easement; D claimed that he had no notice.

I:
whether P’s unregistered easement allowed him an action against D?

D:
Held: action dismissed.

R:
(i) at this time, the equivalent to s.20 did not contain the phrase “except as against the person making it”, so judge applied the old s. 20 and held that a person w/ an unregistered right had no cause of action against new owner w/ a registered right even if the new owner was aware of the interest in the land


(ii) Also, (what is now) s. 29 says that no person taking a transfer of land from a registered owner shall be affected by notice of an unregistered interest affecting the land

Note:  the LTA has been modified to mitigate the harshness of this decision.  
Land Title Act, s. 181

· Sets out how original owner can place restrictions on the new indefeasible title. Allows you to register an easement, condition, etc. as a charge on the title while passing it to another person. 

· After Sorrenson, when there is an application to register a fee simple by instrument that claims to reserve an interest, the onus is on the transferee to register the easement and a new certificate of title with reference to the easement would have to be registered.

B. “Except Against the Person Making It”

1. Judgements

CL principle: judgement creditor can’t take more than the judgement debtor has

· Judgement creditor can register a judgement against the land of a judgement debtor 

· Where the judgement is registered after an unregistered interest is created (i.e., the judgement debtor sells or mortgages the land before the judgement is registered), the unregistered interest can take priority in some situations.

Yeulet v. Matthews (7-004)
F:
Matthews had an equitable/unregisterable mortgage against her son’s property. Yeulet registered a judgement against the son’s property.

I:
Did it matter that her interest was not registerable? (NO)

H:
Even if an unregistered interest is unregistrable, an unregistered interest can take priority over a registered judgement.

General principle: judgement creditor can take no greater interest than that of the judgement-debtor.

R:
Son no longer had interest, j-cred out of luck. Equitable mortgage was unregistrable but doesn't matter. If mortgagor defaults, then mom can foreclose and either i) get title or ii) judicial order of sale and get $. 

Either i) or ii) is registrable. (The point is that an equitabe mortgagee is not forever outside the LTA)

- policy reason: creditors assume commercial risk  

Exception to s.20 ‘except…’ b/c s.20 is supposed to protect 3rd parties from unregistered interests (unregistered interests only supposed to be protected by s.20 ‘against the person  making it’ (eg. parties to unregistered trans.)).  But here registered creditor gets hoped so in a way the Son was protected by the section.
The above is another case where one cannot rely on the register – i.e. look at register, looks worth suing and then there is an EM to worry about, although we must say that this would have been noted on the title i.e. it would have been noted that the DCOT was missing – not a pure torrens system because can’t rely exclusively on the register.

Generally s.20 implies that unregistered interests are not entirely forbidden, so is not a pure torrens system.

The way s.29 has been interpreted by the CL indicates that if purchaser has notice of unregistered interest he will be bound by it – again not a pure torrens system.
23(2) for title – all the exceptions to what the register says – not pure
26(1) for charges – all the exceptions to what the register says – not pure Torrens.   
If an assigned charge, actually registering the charge has no effect if there was a fraudulent conveyance in its assignment history – not pure Torrens.

Yeulet enshrined in the (
Court Order Enforcement Act, s. 86(3) (reinforces the Common Law)

s.86
(3)(a) From the time of registration, the judgment forms a lien and charge on the land of the judgment debtor to the extent of his or her beneficial interest in the land.

(3)(b)Also, a judgement may be registered against land in trust when the debtor is a beneficiary of the trust. 

(3)(c) The judgment is also subject to the rights of a BFPVN, who has acquired under a thus far unregistered instrument.

Martin Commercial Fueling Inc. v. Virtanen 1997 BCCA (similar to Yeulet)
F:
Registered vendor agreed to sell land. Judgment creditor registered judgement against the vendor’s interest (Oct. 25). Purchaser then registered interest (the creditor’s interest not having yet appeared on the registrar).

I: 
Was the purchaser’s indefeasible title subject to the creditor's registered judgement? (NO)

H: 
Common law application of COEA s. 86(3) whereby the title of a BFPFVWN is not affected by registration of a judgment

R: 
Judgement was registered after agreement to sell, therefore purchaser was BFP

Notes: 
Judge recognizes that decision may allow for dirty tricks (i.e., owner anticipates a judgement then quickly sells to a friend and conspires not to register the transfer unless and until the creditor attempts to realize on its judgement) but the general law of ‘equitable fraud’ would apply. 

Other Interests

L&C Lumber Co. Ltd. v. Lungdren 1942 BCCA
F:
D sell timber on their land to McDonald and give him a right of entry to the land for access to trees, but it isn’t registered. McDonald assigns his right to P. D refuses to allow P to have the right of way it got from McDonald.

I:
Is D bound to honour the right of way despite the fact that it wasn’t registered? (s. 20)

H:
D is bound despite that it wasn’t registered – they can come in and cut.
R:
s. 20 cannot be taken literally and that cannot rule out unregistered title

“Except against the person making it” (LTA s.20) binds the individual who CREATES the interest to honor it, even if the interest is assigned to a 3rd party (assignee is privy to agreement).

R: 
Lungdren created the interest (which was assignable) therefore not able to deny right to L&C. 

Diss:
The unregistered interest between D and McD is effective against D as the persons making it (eg. the parties to the transaction). The second transaction, between McD and P, even though unregistered, is effective as against McD. So it could apply between P and D, b/c of these linkages. 

( Allows one of the ‘persons making it’ to pass on his right to someone else (P).  

The person who got this right (P) is not strictly one of the ‘persons making it’ – but the court decided that b/c one of the parties ‘making it’ assigned his interest to P, then P becomes one of the ‘persons making it’ ( and so P can enforce the unregistered interest against D.

( But this seems to go counter to s.20 if read strictly ‘except as against the person making it’ – b/c that little exception should only apply to the parties involved in the transaction.

But if R/O sells to 3rd party BFPV – then the unregistered interests would be invalid via s.20.

3. “Prohibited Transactions”

Consider situation where interest cannot be registered since it is contrary to law and transferor attempts to say interest does not exist on this assertion. 

International Paper Industries v. Top Line Industries Inc.

F:
P (tenant) sought a declaration that the unregistered lease between it and the landlord (D) was valid (so that they could renew the lease). D defended against this claim by arguing that the lease was an illegal K because it violated s. 73 of the LTA. 

At the time the parties entered into the lease, they were unaware of s. 73. This section says that you can’t subdivide land into smaller parcels for the purpose of leasing if the lease is for more than 3 years unless you go through the process of official subdivision. So as it turns out, P could never have registered the lease in the first place because the subdivision wasn’t approved.

I:
What is the effect if the unregistered transaction is contrary to the law, and therefore unregistrable, and Transferor attempts to take advantage of the unregistrability to deny that the interest exists at all? 

H: 
If an unregistered interest is based on an illegal transaction, it is not enforceable even against the person who granted it ‘person making it’. (s. 20 does not protect holders of illegal unregistered interests). 

Ra
(1) Practical lesson: Be careful of devising a scheme to avoid the LTA, because the court might say that you have violated a policy under the statute.

Reas
Because the effect of the arrangement was to avoid section 73, the lease itself was of no effect as between the parties. So what began as non-registration ended up being no agreement between them at all. The lease was offensive as against public policy, therefore, they would strike down the agreement.

What is surprising about this is that nobody even knew about section 73, this case raises the question about whether ignorance can be a shield.  In the end, the court said that yes, ignorance can be a shield. (But in this case, only one party could rely on ignorance as a shield, namely the party seeking to rely on it to get out of the arrangement!) 

- court decided in favour of landlord for policy reasons: 

(1) To prevent uncontrolled subdivisions 

(2) To ensure the operation of the Torrens system (uncontrolled subdividing would break down the register).

Note:

· This case has been subject to considerable criticism because of its result.

· Some lawyers have said that Top Line went way too far

· Ramsay had a case in which someone owned a parcel of land, leased a subdivided parcel that wasn’t registered for 30 years, and someone came along and said I want to buy a summer home, person who leased him the land said you’ve got to go. He’d already built a big house. So they settled.

· So you want to be careful that you’re not offending a principle.

Ch.8 – Applications to Register 

This chapter deals with the topic of what happens when there is a pending registration.

· Eg. a fee-simple Form A has been submitted for registration (has received a pending number) – but there is a gap between the pending and the final reg.

· What happens if something intervenes in the gap?

· What happens if that something is a certificate of pending litigation or a caveat?

In BC the practice is to pay out all the money on the basis of pending numbers.  What if something goes wrong after this, before final registration?

Not a common occurrence – but there is this risk of the gap.

Electronic registration should help eliminate much of this gap.

Recall:  Ch.5 talked about what a caveat and certificate of pending litigation is.

Land Title Act, ss.31, 288, 215-217 –

s.31 – Priority of caveat or certificate of pending litigation.

s.31(a) – a caveat or CPL (if the claim is eventually established) takes priority over any application which is filed after it is.

s.31(b) – if the claim is established – the caveat or CPL will be deemed to have taken effect on the date it was filed (w/ priority over claims filed after it).

s.288 – Effect of caveat 

s.288(1) – If there is a caveat in force, the registrar must not:


(a) – register another instrument – UNLESS it is to be subject to the caveat. 

s.215 – Registration of certificate of pending litigation in same manner as charge 
  a CPL is registered in the same manner as a charge. 

  on registration of a CPL the registrar must mail a copy to the owner.

  during a divorce parties may register CPL’s to put a hold on land dealings until settled.

  if contesting a will you can file a CPL to stop land dealings until Wills Variation Act settles it.

  potential judgement creditor can register a CPL.

s.216 – Effect of registered certificate of pending litigation

· CPLs put a stop to any dealings w/ the land. 

· unless they are made subject to the outcome/interest of the CPL. 

s.217 – Effect of certificate of pending litigation if prior application is pending

( ie. What happens if you file a CPL during ‘the gap’?

(1) Registrar can register charges or indefeasible title if they were applied for before the CPL application.

s.217(2)(a) – if the prior applicant is a party to the proceedings (in the PL) the registrar must register the indefeasible title or charge claimed by the prior application subject to the CPL.
s.217(2)(b) – if the prior applicant is NOT a party to the proceedings, the registrar must (on registration of the indefeasible title or charge of the prior application) cancel the registration of the CPL.
s.217(2)(c) – if the CPL relates to s.215(6), divorce, or s.215(7), wills variation act, the registrar must register the indefeasible title or charge claimed by the prior application subject to the CPL – if the prior applicant is a party to the proceedings or not.

All of the cases deal w/ prior applications followed by CLP – chronology is important

Peck v. Sun Life Assurance Co. – 1904 BCCA

F
Husband transferring land to his wife (registered).  Wife sells to P (Peck) – who was to pay using installments.  Sometime before the final installment D (a creditor of the husband) files a CPL.  When P finishes payments he tries to register.  When he does that – finds out that D had filed a CPL  
D argued that the transfer to the wife was not valid.

I
Was the CPL able to stand up to P’s interest?

H
No.  

R
CPLs are designed to freeze the title until the litigation is determined.

In this case the court holds that CPLs should not catch those people who acquire an interest – before the litigation begins (ie. before the CPL). 

Apparent exception if you acquire the interest before the CPL is registered.

‘A litigant party is not permitted to alienate their interest during a litigation to defeat the rights of the adversary in the lawsuit.’

We have to be concerned about people who come about after the litigation begins – the policy reason is that it is practically hard to join a new person (you theoretically could).

Therefore, if you acquire your interest before the pending litigation – then you can take free of it. 

Rudland v. Romilly – 1958 BCCA
F
Before Rudland gets final registration – the CPL arises.

Rudland wants to take free of the CPL.  She sues for a declaration that removes the CPL – so Rudland can become the R/O.

I
A CPL intervenes between the completed transaction and final registration 


Does Rutland take free of the CPL?

H
Rudland succeeds she is bona fide.

Generally speaking, priority of interests are decided upon time of application for registration.

R
Any notice that comes after the completed transaction (ie. K for purchase and sale) and application for registration does NOT effect the registration so long as the purchaser was BFPV.

· An application for registration meets the requirement of ‘acquiring an interest’.

· Despite the fact that a purchaser does not acquire indefeasible title until he is actually registered – he is still protected from CPLs upon application for registration.

Note: Rudland was followed in Re: Saville Row Properties (BCSC).

Judgement sights DiCastri – 

· Result of Rudland appears to be that in the absence of fraud – “a clear right to registration” (ie. once the vendor and the purchaser have entered into a binding K – that gives a ‘clear right’) is equated to registration itself (ie. Signing of K confers the same protection).

This is another case where the register is not conclusive, the CPL guy would look at the register and see that it is clear and that there are no pending applications, but if a K to sale had been signed then the CPL would be subject to that sale – register not conclusive – this is the s.29 case, “except in the case of fraud – a person K wrt land”  

As late as 1986 – despite the fact that Rudland makes this statement – that wasn’t the registry practice.  

They still continued to refuse registration to people in Rudland’s position, for 2 reasons:

(1) inconsistent to the principle of indefeasibility – to allow registration today for something which may be set aside again tommorrow from litigation. 

(2) must be a bona fide purchaser – and the registrar doesn’t know.

Statutes attempt to cure this: 

s.216 – Effect of registered certificate of pending litigation

Note:  this applies when the CPL arrives in the land title office – BEFORE – any other application arrives in the land title office.

s.216(1) – After a CPL is registered – no new entries in the register until the CPL is cancelled.

s.216(2) – says (1) does not apply to the registration of a caveat, or of a fee simple – if the registration is expressed to be subject to the CPL.
s.217 – Effect of certificate of pending litigation if prior application is pending

Note:  this applies when there is already a pending application (‘gap’ before the final registration) – and a CPL is registered.  See rules above Peck case above
Paramount Life Insurance Co. v. Hill – 1986 Alta CA (Ramsay said skip this case)

F:
Mrs. Hill was the R/P.  Her husband forged a transfer in fee simple to Laidlaw, and assisted Laidlaw in negotiating a mortgage w/ Paramount.  Both mortgage and transfer were registered at same time.  When Mrs. Hill learned of the fraud she was re-registered (displacing Laidlaw) but subject to the mortgage.  

Paramount commenced foreclosure.  

I
When does an encumbrance (mortgage) become effective, upon application or registration?

H
Application.  P wins, mortgage holds 

R
It is the application for registration – rather than the issuing of the title (ie. actual registration) that is paramount. 

Registration is retroactive, and dated back to the time of application.

Note:  This is an Alberta case and may have been different in B.C.  In this case Frazer v. Walker was pleaded.  


That is, the decision is based on Immediate Indefeasibility, once they apply (which the decision says is the same as being actually registered) the ‘curtain drops’ – and the mortgage becomes a valid encumbrance on the title.  Thus when Mrs. Hill re-registered as fee simple owner, her title was subject to the mortgage (despite the fraud).

· In B.C. where Gibbs v. Messer (Deferred Indefeasibility) appears to be the law Paramount’s mortgage may not have been valid b/c it was based on a forgery.

(  In this case, Mrs.Hill would have to rely on the Assurance Fund (no problem!!).

KEY from the case (ignoring the fraud problem) - It is the application for registration that is the defining event – NOT the actual registration.


Canada Permanent Mortgage Corp. v. B.C. (Registrar) – 1966 BCSC 

F  
Vor transfers land to Vis.  Vis mortgages to CP ($11,000 – some dollars were advanced).  Vis applies to register transfer.  CP applies to register mortgage.  

Then Vor files CPL to try to set aside original transfer.  


Registrar refused to complete registration of mortgage.

H
Mortgage gets registered.  CP didn’t know (they were bona fide).  

R
Follows Rudland and Peck (which says you can have an unregistered but complete interest – and you get protection of the statute w/out registration). 

These cases represent the CL approach.  The statute (LTA) clearly changes this. 

But s.155 and s.198 do not seem to have been drawn to the courts attention.

Thus the decision here is probably wrong, it reflects Rudland but not the statute for appropriate chronology of charges.

· The court equated application for mortgage w/ application for registration of a fee simple, but
· The LTA makes a distinction between the application to register a fee simple (Rudland) and the application for the registration of a charge – 
· Registration of a charge must await completion of the registration of fee simple.
Land Title Act, s.155 – Application for registration of a charge.

s.155(1) – If a person applies for the registration of a charge – and if a registration of fee simple has been applied for and is pending – the application for the registration of a charge must await the completion of the fee simple application.

· So in Canada Permanent – the mortgage which was applied for should not have been registered until the question of the transfer of the fee simple was settled (so probably wrong).

· Note:  the situation for charges applied for during the ‘gap’ (when an application is pending) is very different than an application for a CPL.  

· See s.217 – CPLs can often still be registered when an application is pending – and may even take priority (i.e. the application will be registered subject to the CPL)

Land Title Act, s.198 – Registration of person creating a charge.

s.198 –  An application to register a charge – by a person who is entitled to be registered as owner of the fee simple – cannot be registered until that person has first been registered as the owner of the fee simple.

· This section is to try and avoid the incidence of fraud – b/c people forge transfers and then quickly try to mortgage them.
I am not sure, but I think the difference between 155 and 198 is that in 198 the new owner is granting the charge but in 155 the grantor is not necessarily the new owner, but could be, say, the previous owner who gave the charge, and the new owner purchased with notice of the charge.

Practical issue:  

· People often pay out money based on pending numbers – and those things could be bounced.

· So a mortgage company may pay out money on a pending registration of fee simple – but s.155(1) says the mortgage cannot get registered until the fee simple application is registered (and it could get bounced).

Similar confusion comes from caveats. 

We don’t have quite as big a problem w/ CPLs b/c we have: s.216-217.

But there is no comparable section for caveats.  

But generally the same practice is followed for caveats as w/ CPLs.

Breskvar v. Wall – 1971 Aust HC 

Decided under Fraser Immediate Indefeasibility (not BC principle).
F
A case where Breskar transfers to Wall (registered) – sells to Albin.  Before transfer to Albin is registered, B files a caveat.  

I
Did transferee (Albin) get interest despite caveat filing?

H
Argument is that the B transfer to W was based on fraud.  


Under Frazer Immediate Indefeasibility, the effect of the transfer from B to W is registered (despite the fact that it is based on fraud).

See casebook !
Ramsay Summary: Ch.8

Where does it leave you?  How do we deal w/ an Exam question like this.

· Have to appreciate that there is a gap in time – a period of time between the receipt of the application and the registration.

· B/C of this gap, it raises the issue about applications which get filed in that gap.

· How do we sort it all out:

· If you look at s.153(1) – ‘the registrar must write or stamp on each application the date and time recevied. (2) for the purposes of priority the date is deemed to be the time it is stamped’.

· s.28 – the sequence of charges is based on time.

· s.168(4) – every application received must be examined w/out delay (except a CPL or caveat) – must be given consideration in the order received.  CPLs and caveats jump the line.

· s.217 – what happens to CPLs filed in the ‘gap’.

· Case law 

· Comments about caveats (b/c not specifically referred to).

Finally, we also get the professional responsibility and liability issue.  You have given your undertaking (promise) to do something based on the registration (perhaps based on the pending number).  Then you want to back out of the undertaking. 

So you must be careful to qualify the undertaking – make it clear that you promise to do this when you have a final registration (not a pending number).  

( lawyers have been penalized by the law society for failing to recognize this.

In terms of liability you expose yourself to risk, if you pay out money on a pending number.

Chapter 9: The Fee Simple

Recall that under feudal system, Crown is owner of all land. To describe the interests of other people we look at two concepts: (a) tenure (b) estates. 

1. Tenures

2. Estates: how long in time an interest could be held (life, indefinite, two years, etc.)

a. Freehold estate: limited duration

i. Fee Simple: fee = interest is one that can be passed on (inherited)
simple = unlimited number of possible heirs (heir=one who inherits therefore not just a relative) 
Fee simple continues indefinitely unless there is no heir; in such a case, the land escheats back to the Crown.
How can you inherit?

1. Will
2. Intestacy – by operation of statute
ii. Life Estate: interest ends with death

b. Leasehold estate: limited duration

Creation

1. Common Law

· Creation of a fee simple requires some kind of special language: “to A and his heirs”. 

· Without this language, you may fail to create a fee simple at Common Law

· In the phrase, “to A and his heirs”

· The words “to A” are the words of purchase and tell us who receives the interest

· The words “and his heirs” states the duration for which the estate is granted. These are words of limitation
· It is not saying to A and to his heirs, but to A and his heirs

· A will be the owner as long as A has someone to whom the land can be passed

Words of purchase:  indicate “to whom” the interest is being transferred.  

Words of limitation:  indicate the duration or what type of the estate being transferred.

Thus, “to B and his heirs”; to B= words of purchase, and his heirs= words of limitation (in fee simple)

In common law, the courts took the position that unless the above words of limitation were used, it is assumed that the transfer was a life estate.  (for example, even to A in fee simple= transfer in life estate).

In the case of a will, if words of limitation were used, courts generally gave effect to them.  And in the absence of words of limitation, the courts sometimes allowed transfers in fee simple on determination that this was the intention of the testator.

· “to B and his heirs” = fee simple

· “to B” = life interest

· “to A, in trust, and to B as beneficiary” = proper form for disposition of trust

The law with to respect to equitable interests (such as trusts) are governed by the same rules.

2. Statute

The common law’s strict interpretation of the correct words of limitation had the advantage of certainty, but the disadvantage of often life estates were created when fee simple might have been intended.  Thus, the Legislature has modified the common law rules.

The new rules dictate that if there are no clear words of limitation then the estate is assumed to be the greatest estate possible – usually a fee simple.

Property Law Act, s. 19

s.19 (1)
“in fee simple” is now sufficient without using “his heirs”

       (2)
Assumption now that transfer is in fee simple (or greatest estate possible), unless otherwise stated.

In BC then, ‘Words of Limitation’ are not really required

[Form A: one of the blanks says “free hold estate”, you fill in fee simple]

Land Title Act, s. 186(4)-(8)

s.186   
 In a transfer for valuable consideration, express words of transfer are not needed

      
  presumption in favor of fee simple if no words of limitation (e.g. “and his heirs”)


  if there are words of limitation then transfers interest subject to the limitation

transfer may be subject to condition if expressed (i.e. Blackacre to A until he goes bankrupt)

Nemo Dat (cannot transfer greater interest than the transferor has)
A transfer of a freehold estate that is executed with a Form A and a proper officer operates to transfer the estate whether or not it contains express words of transfer

( the statutory form has the effect of transferring the freehold estate without using the word “transfer”

s. 186 (5): if the transfer does not include words of limitation (like and his heirs), the transfer transfers the land in fee simple - anyways.

( If you don’t say anything, to the contrary the words are implied as being freehold estate
Wills Act, s. 24

s. 24 Wills Act: if the will contains no words of limitation, then the fee simple passes (see Tottrup below)

Ex. “I give Blackacre to Joan” ( Joan gets the fee simple

Under common law this would not have resulted in a fee simple because it didn’t say “Joan and her heirs”

· Don’t need words of limitation for will either.

Tottrup v. Ottewell Estate 1969 SCC
F: 
Frank has a will in which he says “I give unto Fred (brother) to hold unto him and his heirs forever.” This is very similar to “Fred and his heirs”. Fred dies before Frank.  But you have to be alive in order to get a gift.

I:
Did the will mean to Fred and if Fred isn’t there, his heirs (ie. “to Fred and to his heirs” Fred’s daughter hopes its this one so that she can get the land)? Or did it mean “to Fred and his heirs” in the regular CL sense? If it’s to Fred only, then Fred doesn’t get it b/c he’s dead.

H:
Court held that they were words of limitation – regular CL sense (so Fred’s daughter is SOL)

R: 
(1) Words of limitation are no longer necessary although their inclusion should not infer that a separate meaning was intended.  In this case ‘heir’ is a word of limitation to convey fee simple, not a word of substitution thus Frank died intestate due to the doctrine of lapse.

(2) Must examine first the words of the will.  If they are clear, subsequent circumstances cannot alter their meaning


(3) s.25 Wills Act is only helpful if you are trying to interpret the word ‘heir’ as a word of purchase (but here they did not determine they were words of purchase). Eg. if they were words of purchase and Fred’s heirs had received the land they would have used s.25 to divy up the land (according to intestate rules).

· Majority: found the words ‘and his heirs’ had the regular CL meaning – ie. ‘and his heirs’ were just regular words of limitation.  Despite the fact they were no longer necessary by statue (s.24 WA)

· But the daughter (and Dissent) argued that b/c you don’t need the words of limitation (b/c s.24 Wills Act) he must have meant ‘and his heirs’ as words of purchase (eg. b/c words ‘to Fred’ are now good enough to transfer fee simple – only reason to include ‘and his heirs’ is to make the heirs beneficiaries). 

Dissent: 
In construing the will it is the clear duty of the court to determine what the testator meant by the words he used in their ordinary sense. Given that these words are unnecessary, they should be construed as meaning words of substitution. 
Doctrine of Lapse: IF the person that you bequeath your possessions dies before you do then you will be presumed to have died in testate unless you have suggested a substitute beneficiary, the dissent says that in this case the heirs were the substitute beneficiary, but majority said that these were words of purchase.

Notes:


· In Tottrup, judge took plain meaning interpretation. Nowadays, you are allowed to take certain circumstances into account.

· If the court had taken into account the surrounding circumstances, it might well have decided differently. This is in consideration of the fact that they were twins and had both made the identical types of wills.

· MORAL OF THE STORY: Never use words when you aren’t completely sure of their meaning.

Wills Act, s. 24
Devise without words of
limitation 

      24 Unless a contrary intention appears by the will, if real property is devised to a person without words of limitation, the devise passes the fee simple or the whole of any other estate that the testator had power to dispose of by will in the real property. 

Wills Act, s. 25

Gifts to heirs 

      25 Unless a contrary intention appears by the will, if property is devised or bequeathed to the heir or next of kin of the testator or of another person, the devise or bequest takes effect as if it had been made to the persons among whom and in the shares in which the estate of the testator or other person would have been divisible if the testator or other person had died intestate. 

If the will grants the property to certain heirs, it is to be divided as if the testator dies intestate (without a will) – unless the will clearly states a contrary intention.

3. Problems of Interpretation - Repugnancy

· Efforts to give a gift and then control its use may be seen as repugnant to the gift

· Cases where the testator expresses himself/herself ambiguously (eg. cannot determine whether the objective is to effect transfer of fee simple, or to put limitations on the use of Blackacre)

· Interpretation of wills considers the intention of the testator by examining:


(i) the document as a whole


(ii) the circumstances surrounding the making of the will (Armchair Doctrine)

Ways in which you can control property:

(1.) Life Estate

(2.) Creation of trust

(3.) Creating the conditions indeterminable (future interests)

What you cannot say:  Here is Blackacre but you cannot give it to Y.

Re: Walker 1925 Ont. C.A.

F:
Will which gave to the widow, w/ the qualification, “should any portion of the estate remain in the hands of my wife at the time of her decease, indisposed of by her, such a remainder will be divided as follows...”.  The widow had a will of her own, which granted everything to her heirs.  Consequently, the wife’s heirs want the will interpreted so that she gets fee simple, but the husband’s heirs want the wife to have a life interest, so that they can take on her death.

I:
(i.)Whether the husband’s attempts to control his estate on his wife’s death are repugnant to the gift that he gave his wife? (if so does she take in fee simple?)  What do you do when you have an attempt to give and then take back, when this intention is contrary to common law?


(ii.)Specific:  was this an absolute grant or life estate?

H:
Held: repugnant to the gift; wife gets fee simple w/ no other limits.

R:
(i) Husband had repugnantly tried to control his fee simple gift (to his wife) for generations to come

(ii) When a testator gives property to another, intending him to have all the rights incident on ownership, and adds to this a “gift over” at the death of that person, then he is attempting to do the impossible

(iii) Must put hypothetical question to testator:  you cannot have both, you have to choose> what would that person choose?


(iv) a gift can fall into two classes:



(a) first gift prevails and “gift over” fails as repugnant to the gift.



(b) first gift is life estate only, and the “gift over” prevails.

(v) Look at words of testator to see what he meant: (a) ‘fee simple’ or (b) life estate w/ ‘gift over’.

Here looked at the words, “undisposed of” which seem to refer to disposal during her lifetime (so the words indicate she has the power to dispose of it – which is only possible if he intended a fee simple).  Therefore the ‘gift over’ is the husband trying to control the gift (which he gave as fee simple) and which is repugnant to the gift and impossible.  So, the “gift over” fails.  

( The wife obtains the land in fee simple and may dispose of it as she wishes.

(vi)  exception: when you have a trust with remainder to B, but the trustee may encroach on  Blackacre for a variety of reasons (for example) (Re Johnson)

Re: Shamas 1967 Ont. C.A.
F:
Testator’s will was in the form of a poem, which says, “All goes to wife ... and every child gets his share when she dies”.  The wife works (w/o wage) in the family business for the rest of her life under the assumption that everything is hers.  She has her own will, but so did the dead husband.

I:
whether the courts should give consideration to the will of the husband or just the widow’s?

H:
Held: the wife gets life estate and can encroach at her discretion, and the children are ‘purchasers’ who take on her death.

R:
(i.) court sets out the rules of interpretation of wills:


Considers the intention of the testator by examining:



(i) the document as a whole

(ii) the circumstances surrounding the making of the will (“to put oneself in the armchair of the testator”, the document is read in the circumstances of the testator when he died).  The events after the testator dies are of no concern
(ii) here the husband left to wife and eight children, but needed the family business to keep running so that wife could support the children; therefore, the wife gets a life estate w/ the ability to encroach as she sees fit to help the family and to help herself for life and not only until after all the children reach 21. The remainder of the estate goes to the children no matter what the form of the estate is when the wife dies. 


(iii) the words imputing a gift to the children are deemed to be words of purchase
9-14 line 20: “In deeds, the words themselves are important; in wills, entire document and the relevant surrounding circumstances are taken into consideration”.

· Shamas – says you can look at the circumstances and not just the words to see intentions.
Cielein v. Tressider 1987 BCCA
F:
Testator said “I leave my properties to my wife… however, upon the sale, the proceeds should be divided equally between my son and the wife’s children.” First looked like he gave everything to his wife and then put conditions on it.
H:
TJ said life estate which should be sold on death with $ going to the kids


BCCA: absolute gift with no restraints

R:
(i.) Nothing in the will to indicate that the testator intended to confer a life interest. 


(ii.) His intention was to grant an absolute title and then include a restraint


(iii.)Such a restraint cannot be supported in law ( illegal/repugnant

(iv.)Blackburn v. McCallum:  When a property is given absolutely a condition cannot be included that is inconsistent with its absolute character.  This is repugnant.

(v) His restraint was taken to be a moral request but not enforceable in law.

Words Formerly Creating a Fee Tail

FEE TAIL –

Idea was to limit those who could inherit to the lineal descendants.

Fee Tail – ‘tail’ limits so that only lineal heirs can inherit.

1. The Common Law

Technical Words of Limitation

A fee tail was created when an inter vivos transfer used words of limitation “heirs of his body” .  The courts interpreted the words of transfer strictly where ‘heirs’ = fee i.e. can be inherited; and ‘of his body’ = words of procreation  (indicating fee tail instead of fee simple).  And failure to use the correct technical words resulted in mere life estate – (or fee simple). 

Informal Words of Limitation

In the case of wills and equitable interests, would give effect to technical words of limitation if they were used, but were not necessary if the intention was clear.  So words such as “to A and her issue”, to A and his seed” and ‘to A and her offspring’ could operate to create fee tails.

Property Law Act, s. 10(1),(2) Certain Interests Prohibited or Permitted

PLA s.10(1) An estate in fee simple must not be changed into a limited fee or fee tail, but the land, whatever form of words is used in an instrument, is and remains an estate in fee simple in the owner.  

PLA s.10(2) A limitation which, before June 1, 1921, would have created an estate tail transfers the fee simple or the greatest estate that the transferor had in the land.

· s.10(2) – words ‘heirs of his body’ would have created a fee tail before 1921, but now they transfer a fee simple (or greatest estate).

Chapter 10: The Life Estate

Life Estates are the other free hold estate.

The duration of this estate is uncertain, but is limited to the lifetime of a person.

There are 2 possibilities:

1) Can say to A for life and then to B (then when A dies B gets it).

2) To A for the life of X, then to B (life estate ‘pur autre vie’ ( for the life of another).

Creation

The life estate gets created in 2 different ways:

1.  By Acts of the Parties

life estate: “to A for life”

estate pur autre vie:  “to A for the life of B”

the common law presumption has been reversed by statute, and there is now a presumption for fee simple over life estate unless there is a specific intention in the document

where there is a life interest, there is always a remainder or reversionary interest held by someone else:


(i) reversionary interest: goes back to the transferor (the reversioner)


(ii) remainder interest: goes to 3rd party (the remainderman)

By the act of somebody. 

e.g. I transfer an interest in a Form A and I deliberately create a life estate – fill in ‘life estate’ under free hold estate transferred).  It could be transferred by a will or a trust.

s.19(2) Property Law Act. 

A transfer of land – to a person w/out words limiting the interest – passes the fee simple (or greatest interest they have) – unless you use specific words to the contrary.

( So can create the life interest by specific words.

s.24 Wills Act .

Same thing for wills as for transfers.  Presumption of fee simple.  

Only specific words can create a life interest.

2.  By Statute

By the operation of some legal principle they get created 
historically 

there were 2 concepts – dower, curtesy.  Those were interests which existed at common law, and were interests that a wife (dower) and a husband (curtesy) had in the interests of their spouse.

( both these concepts have been abolished in BC, but they still exist in some provinces. 

Statute – there are 3 statutes which can result in the creation of a life interest:

Estate Administration Act, s. 96 

In an intestacy situation, the legal interest in the matrimonial home shall transfer but the surviving spouse will retain an equitable life interest in it so long as she wishes to stay; the household furnishings remain the property of the surviving spouse. If somebody dies with no will (recall: wife gets first $65,000 plus splits the rest with the kids – and also the spouse gets a life interest in the spousal home).

Land (Spouse Protection) Act, s. 4

a wife may enter a charge against the husband’s property and have it designated a “homestead” to prevent its disposition w/o her consent; if the husband dies then the wife gets a life estate in the “homestead”.

Homestead: land that is in the name of the husband and the wife, with a dwelling on it, and occupied by them as their residence.  

s.2 – says you can file a document in the land title office against the title designating the land as a ‘homestead’ (i.e. if other spouse is the registered owner) – which says you can’t deal with the property without your permission.  Then if your spouse dies, the survivor gets a life estate of the land.

Wills Variation Act 

If you do not provide adequately for your spouse and children, then your spouse and/or children can apply to a judge and ask for an increased share of the estate (limits your testamentary freedom).  One of the things the court can do under this act, is to set up a life interest. 

Rights of a Life Tenant – if no words to the contrary
1. Occupation, Use and Profits

The holder of a life estate is entitled to occupy and use the property and to retain any profits arising from its regular use.

2. Transfer Inter Vivos

In accordance with general principles, a life estate may be transferred inter vivos. But the estate, of course, ends when the transferor dies (it becomes like an estate ‘pur autre vie’ – A has a life interest.  Transfers to B.  Life estate ends when A dies).

3. Devolution on Death

The ordinary life tenancy ends with the death of the life tenant.  Likewise for death of other person in estate pur autre vie.  (to A for the life of B) But what if A predeceases B?  
Obligations of a Life Tenant to Those Entitled in Reversion or Remainder

( when talking about the Rights and obligations, talking about the rights and obligations which exist at common law.  

Where one person has a life estate in a particular piece of property, there is obviously someone else who has an interest in the same property. 

For example “B for life, and on his death to C in fee simple = C has a remainder in fee simple.  

Or, “A”, a fee simple owner, transfers to “B for life” = reversion in fee simple to A.

Note:  A life tenant is entitled to possession and profits of land, or, as a general proposition, the use of the land to the same extent as a fee simple owner.  Conversely, those entitled to reversion or remainder, as a general principle, are entitled to have the land passed in substantially the same form as when received by the life tenant.

( just because there is a life estate – doesn’t preclude RO from dealing with the rights they still have (can will the reversion, sell it etc)

Obligations of the life tenant?

The idea behind these obligations is that after the life interest ends, the property should pass to the next person, in substantially the same condition it was in when the life tenant got it.

Waste

(a) Permissive Waste

 – an act of omission or neglect (such as allowing buildings to become dilapidated or fall down.  The life tenant is NOT responsible for permissive waste (the life tenant is not responsible for upkeep).

(b) Voluntary Waste

– the commission of an act which is injurious to those entitled to the remainder or the reversion (injurious in that it diminishes the value) – e.g. cutting trees, mining, destroying buildings or gardens.  The life tenant IS responsible for voluntary waste (not supposed to destroy things).


( The doctrine of ameliorating waste is included here. Which is when the change in the land is for the better – here the life tenant is not liable in damages and usually an injunction will not be granted.

(c) Equitable Waste

 – severe and malicious destruction.  A more severe form of voluntary waste.  The life tenant IS responsible for equitable waste.  This comes from equity finding such waste unconscionable.  

Equitable waste is more severe than voluntary waste.
Vane v. Lord Barnard 1716 L.C.
F:
Life interest holder started to dismantle the castle but had granted the life estate “w/o impeachment for waste”  (See Law and Equity act p 10-008 – this does not permit equitable waste) to himself and the remainder to his son.  Now is angry with son so he starts to strip the castle.  

I:
Whether the remainder could get an injunction barring life interest holder form further waste?

D:
Injunction granted. 

R:
These words “without impeachment” (words would normally have allowed him to do voluntary waste) do not excuse you from EQUITABLE WASTE.  


So with those words you can’t destroy the property

Law and Equity Act, s. 11


“ An estate for life without impeachment of waste does not confer and is deemed not to have conferred on the tenat for life a legal right to commit equitable waste, unless an intention to confer that right expressly appears by the instrument creating the estate.” 

Exam – in the past words ‘without impeachment for waste’ have been on exams.  Seems to indicate a right to some waste, but short of equitable waste (destructive).  Ramsay says he has never seen these words in practice.

The concept of equitable waste has been applied to other situations: (Not Mentioned by Col. Ramsay)

1) Used the doctrine to restrain an owner whose house had been sold in a tax sale from stripping the house during the period in which the owner could redeem the property by paying the outstanding taxes = New Westminster v. Kennedy (so the house was no longer really his – and he tried to strip it).
2) Delgamuukw

3) tenants in tail after possibility of issue extinct Williams v. Williams

4) tenants in common and joint tenants Hole v. Thomas

5) mortgagor and mortgagee King v. Smith

6) etc.

Liability for Taxes, Insurance, etc.

Mayo v. Letovsky 1928 Man. K.B.
F
Life tenant tried to not pay taxes so they could buy the estate on a tax sale.  Trying to turn life interest into full ownership.  

I:
Whether D can sell the property for tax reasons, then reacquire it in effort to cancel the remainder interest of P?

H:
No. Judgment for P, the son, who retains an estate in fee simple in remainder.
R:
(i) trust like (fiduciary like) duty between life estate holder and the remainder holder


(ii) life tenant must do everything reasonable to ensure the preservation of the remainder ie. Pay The Taxes

(iii) neither the life tenant, nor anyone claiming under him, who allows the property to be sold for taxes can acquire a title adverse to the remainder holder by purchasing at the sale himself, through an intermediary, or by obtaining a conveyance of the title acquired by another purchaser at such a sale.

(iv) in general, life tenant can do nothing during the continuance of his estate to impair the estate in remainder, and on the other hand, the remainder holder cannot do any act which will affect the life estate.

Aside:  if you pay the taxes, then you are entitled to the discount that goes to owners who live in the house.

3.  No obligation to insure the property against loss

· But you would be stupid not too since all your belongings are in the house.

· Maybe just renters insurance.

4. Obligation to pay the current interest on a mortgage.

( 
if a mortgage comes on after the life tenancy, then they may not have to pay the interest.  No big deal for them, b/c 2nd mortgage comes after them.  

( 
if don’t pay interest on a pre-existing mortgage they may get booted, because 1st mortgage comes before them.

( 
unclear how you boot someone who doesn’t fulfill their obligations.

So why do we create life estates?

( people draft them in a way that overcomes limit of CL.  Set it up so they get Life Interest as long as they a) insure the house b) Keep it up c) pay taxes, et cetera 

So ( can use the positive features of a life estate, but avoid negative aspects from the CL through a clever draft

These days, a life estate is much more likely to be equitable (i.e. a trust) than a true legal life estate. Life Estates, with their restrictions can cause problems so they are often unadvisable

They want to protect the interests of the spouse while they’re alive, but once they die, they make sure that the dead spouse’s kids and not their step-kids get it.

Chapter 11: Co-ownership: Concurrent Estates

A. Types of Co-ownership

So far we’ve treated the owner as a single person.  

Focused on ownership “in severalty” (single owner).

Now we’ll look at situations where multiple owners share an interest.  

We’ll focus on the relationship between co-owners.  

If A and B own the fee simple, what are the rights and obligations to each other?

Note:  we’ll look at 2 owners – but principles apply to any number.

Also note owners need not be people (eg.corporations).

We are looking at situation where co-owners have the same rights of possession.

· When there is “unity of possession” the property owners are known as co-owners, and are said to have concurrent interests.

· At CL there were 4 types of co-ownership.  

· ‘Coparcenary’ and ‘tenancy by the entireties’ have been impliedly abolished by legislation.  

· ‘Tenancy in common’ and ‘Joint tenancy’ are still important.

1.  Coparcenary

· At CL on intestacy – land succeeded to heirs.  Preference was given to males.

· In BC it is impliedly abolished by the Estate Adminstration Act.
2.  Tenancy by the Entireties

· At CL if land was transferred to husband and wife (and they would have been joint tenants if not married) they were ‘tenants by the entireties’.  
· B/c legal unity of husband and wife their title was regarded as single and indivisible title (the survivor taking title absolutely).
· Abolished by Property Law Act s.12 – husband and wife must be treated as 2 persons for the purposes of acquisition of land.  
We are only concerned w/ next 2:

3.  Tenancy in Common 

– (note: nothing to do with landlord and tenants) 

· 2 or more persons b/c of the interests they own are simultaneously entitled to the possession of the property.  

· Each person who is a co-owner is an owner of each and every part of the land (we speak of it as being ‘possessed of the whole’ – or the term ‘unity of possession’). 

a. That doesn’t mean that the co-owners have to have equal shares (could be 1/3 and 2/3 – but the point is that the 1/3 owner owns 1/3 of the whole).  It is an interest in the whole.

b. A person who is a tenant in common can dispose of their interest during their lifetime, or on death.  

c. This ability to deal w/ the interest on death is the main difference between tenancy in common and joint tenancy.

d. Also note – there is no consent of co-owners required to dispose of your interest.  There is no veto by co-owners.

4.  Joint Tenancy

· 2 or more persons, b/c of interest they own, are entitled to simultaneous possession – ‘unity of possession’ (same as ‘tenancy in common’).  

· Two essential elements:

· The ‘Right of Survivorship’

· 3 unities – plus ‘unity of possession’.

· Big difference between ‘tenancy in common’ is the ‘Right of Survivorship’.  

(a)  Right of Survivorship

· Most significant characteristic of a Joint Tenancy.
· If A & B own land as joint tenants – A dies, it’s B’s land.  (or if A,B,C and A dies then B & C’s land).
· We will see that during their lifetimes joint tenants can jointly or unilaterally sever the joint tenancy (ie. convert it to a tenancy in common).  
· But they can not deal w/ the interest on death – as in a TC.
(b)  The Four Unities 

In Joint Tenancy 4 unities must be present:  


( possession, title, interest, and time.

In TC you don’t have ( title, interest and time.

· For JT and TC there is no consent of co-owners required to dispose of their interest.

· If you choose to dispose of your share of the JT – you can sever the JT w/out consent.  (disposing destroys the unity of ‘time’ – have to acquire interest at the same time for a JT).  

( If you sever the JT – by disposing of interest – automatically create a TC.

· Must have an intention to create a JT.  But just having the intention is not enough.  

· Ex. If I want to create a 1/3 and 2/3 JT not valid – need to meet 4 unities.

Note:  3 owners a,b,c – c severs.  a&b are still joint tenants.

(i) unity of title 

· the co-owners must derive their title from the same instrument. 

· that instrument (recall ch.4 – on acquiring an interest in land) can be a deed w/consideration or not (gift), or a will.  

· If dispose of share of JT – severs JT (converts to TC, no survivorship) – b/c the unity of title has been destroyed (as well as unity of time).

Example – A & B are co-owners as joint tenants.  A then does a Form A transfer to himself.  The effect is to severe the joint tenancy, b/c A & B have not now taken their interest under the same interest.  (one of the most common ways to severe the joint tenancy).

(ii) unity of interest

· the interest of the joint tenants must be the same (ie. same length of time, of the same size – can’t be 1/3 and 2/3).

· and the same quality of estate (both have to have legal estate or both have to have equitable estate or both have to have legal and equitable).  

Example – A & B are joint tenants.  A grants a mortgage to C.  In law A has passed a fee simple interest to C – b/c in theory it is departing w/ the fee simple interest therefore you have different interests than the JT – this severs the JT.  

· So if A mortgages his interest – and doesn’t pay.  C forecloses – B & C become co-owners TC (then one co-owner can take steps to sell the property to realize their interest).  

· Another example where the JT – is severed, if A sells half his half interest to B – then that severs it. (1/4, ¾)

· Or if one tenant goes bankrupt that severs.

(iii) unity of time

· the interests of the joint tenants must all vest at the same time.  (this unity does not apply to uses or gifts via wills).

· exception: joint tenancy by will transfer to A and A's children as joint tenants. Courts will permit an afterborn child to take (even though no unity of time) 

· Again if sell share of JT – destroy unity of time – severs JT.

Example – do an intervivos transfer – A to B for life w/ remainder to B’s children when 21 years old.  Will B’s children be joint tenants?  Not unless they are twins.  Get interest when turn 21.  

(iv) unity of possession 

· each co-owner is entitled to possession of all of the property (‘an equal right to possession of the undivided whole’).
· unity of possession is required for TC as well – if you have possession of half, and the other person has half – then no co-ownership.  Actually you have subdivided.  
Example – if A and B are co-owners as JTs of a 10 acre parcel of land – then if it is JT they each have an opportunity to possess all 10 acres at one time.  If a K gives 5 east to A and 5 west to B – then there is no unity of possession – no JT.

 

· Creating joint tenancy is easy – but preventing them from being severed is difficult.

· Theoretically you could put in an agreement – that if somebody tries to severe the joint tenancy then it is automatically held in trust for the other party.  

· Could make a prenuptial agreement to prevent severing – possibly.

· The problem often arises when there are 2nd marriages – and kids from 1st marriages.

· We will see there may be no way to prevent them being severed.

The reason these issues become important – is b/c the right of survivorship.  

Want to know what will happen when someone dies.  

B. Creation of Concurrent Interests

There are 3 ways to create joint tenancy:

(1) Common Law (2) Equity (3) Statute

1. Common Law

The common law presumes joint tenancy (barring the absence of one of the unities in which case a tenancy in common will be created).  However, a grantor can indicate an intention to create a tenancy in common even if all of the unities are present, by expressly stating that it is a tenancy in common or using words of severance (ie. “equal shares”, usually indicated by the word equal).

Re Bancroft, Eastern Trust Co. v. Calder 1936 NSSC – Old Common Law in operation
F: 
A will grants to two people one quarter of the testator’s estate w/o mentioning how it was to be shared as btw. them.  One of the two people subsequently died, so his heirs wanted the will to be interpreted as a tenancy in common so that they could take, but the other mentioned person thought that the will indicated a joint tenancy which would give her the right of survivorship.

I:
Whether the gift was a joint tenancy or a tenancy in common?

H:
The gift was interpreted as a joint tenancy.

R:
(i) a bequest to a number of persons w/o any accompanying explanatory words creates a joint tenancy, but anything which in the slightest degree indicates an intention to divide the property must be held to abrogate the idea of a joint tenancy and to create a tenancy in common
(ii) here there was a lack of explanation and no words of severance, so the common law presumption applies and the gift is a joint tenancy 

11-10 top Robb: if there are no words of severance, tenancy is joint

2. Equity

Equity favored the tenancy in common over the joint tenancy and was more willing to find intention that a document created a tenancy in common; preference for TIC was found in two ways:

1. Intention – especially in a family setting (ie. the preference for TIC should prevail between fathers and children or between nephews but NOT between husbands and wives (JT))

2. In some cases, while the co-owners might be joint tenants in law, equity would treat them as tenants in common.  The most common instances were:

a. where the purchase price was paid in unequal shares by the parties

b. in commercial transactions where the parties are business partners

c. where the interest is a mortgage and the co-owners are the mortgagees

( 11-5 line 34 Bancroft: equity prefers tenancy in common

( 11-10 line 9 Robb: quotes from Snell’s equity presumption of tenancy in common

Robb v. Robb 1993 BCSC
F:
A widow was a co-owner of a co-op apartment w/ her late husband. She paid for the shares in the co-op company in full and a 50 year lease was granted, but he bought another property in California which he said was in consideration for her paying for the one in BC.  Neither the lease nor the share certificates indicated whether it was a joint tenancy or tenancy in common, but the real estate agent wrote a letter indicating “joint tenancy”.

I:
Whether the Property Law Act, s. 11 should apply and force the interest to be a tenancy in common?

H:
The interest is a joint tenancy; the Property Law Act, s. 11 does not apply to leases.

R:
(i) CL says that where there are no words of severance, the presumption is joint tenancy 

(ii) Equity and the legislature have both indicated a preference for tenancy in common when it comes to real property, but here the situation involves realty and personalty

(iii) the deceased subsequent purchase of the California apartment along w/ evidence that it was in consideration for the widow buying the BC co-op means that the difference in payment prices does not indicate a severance, so apart from statute, the common law joint tenancy prevails

(iv) the Property Law Act, s. 11 does not apply to assignments of leases b/c that would amount to too much of a stretch of statutory interpretation of the word “charges”.

Notes:

D argued that s. 11 doesn’t apply to leases but only fee simple ownerships.

11-12: 

“My view is that s. 11 does not apply to a lease”

11-12 line 40:
Since s. 11 does not apply then the CL principal of a presumed joint tenancy kicks in. 

Why does equity not apply? ( they didn’t fall within the equitable position (this entails fitting into one of the categories listed at 11-10 line 20):

1. Where the parties contribute the purchase monies for the property in unequal shares

2. Where the property is a mortgage and the co-owners are the mortgagees

3. Where the parties are business partners

3. Statute

Property Law Act, s. 11

s. 11(2): if land is transferred in fee simple to two or more persons, they are tenants in common unless a contrary intention appears in the transfer document.

- On its wording this section applies to fee simple interests (Robb fleshes this out) – not leases.

Property Law Act, s. 25

Land Title Act, s. 173, 177

(at 11-15) could be joint tenant or tenancy in common, at registration if two or more people are joint tenants, the registrar must enter “joint tenants” if this is what they want. The Form A must specifically state “joint tenants”; if it says nothing, then it is a tenancy in common. Similarly if you do a search and it doesn’t say joint tenants, then it is a tenancy in common. 

Company Act

- says that companies can be joint tenants with people.  

But how do you get survivorship from a company (how can it die?).  Is bankruptcy equivalent to ‘death’.

4. Transfer to Self and Co-ownership

Property Law Act, s. 18 Rules for transfer and ownership to oneself
s.18(1) – A person may transfer land to himself in the same manner as to another person, and, without restricting that power, a joint tenant may transfer his or her interest in land to himself.

(3) A transfer by a joint tenant to himself of his interest in land, whether in fee simple or by a charge, has and is deemed to have had the same effect of severing the joint tenancy as a transfer to a stranger.

(5) An owner in fee simple may grant to himself an easement or restrictive covenant over land that he owns – for the benefit of other land that he owns in fee simple – but a grant under this subsection must be consistent with the interests held by him as grantor and grantee at the time of the grant.

C.  Registration of Title

Land Title Act, ss. 173, 177

s. 173: the registrar only needs to have one person who is the part of the joint tenancy or tenancy in common to register the fee simple

s. 177: a joint tenancy must be indicated on the face of the registry if it is to be registered

D. Relations Between Co-owners

1. Share of Profits

Spelman v. Spelman

F:
A man and his wife were joint tenants running a rooming house.  She leaves voluntarily for 6 years and when she comes back, she petitions the court for an accounting of the rents and profits of the business which the husband was running.  She also asks for an accounting of a separate house for which they are tenants in common. Here a roomer does not pay merely for rent, but also for service in the way of caretaking, house cleaning, bed-making, and the supply of clean bed linen (all of which the husband supplied); furthermore the husband  took all the risks and supplied all the capital during the time when the wife was gone.  Since her return, the wife has stood sullenly aloof, not assisting the husband in working w/ the roomers

I:
Whether accounts can be ordered in view that the parties are joint tenants?

D:
Held: accounts unavailable on the rooming house, but they are available for the other house for which they are tenants in common.

R:
(i) at common law there is no obligation for accounts between joint tenants unless one excluded the other from the property or one expressly contracted to act as the other’s bailiff; neither of these conditions applied so under common law the wife was not entitled to an accounting


(ii) the common law was modified by the Statute of Anne (1705) (UK) which allowed an accounting if one tenant was receiving more that his “just share or proportion” 


(iii) the result is that she should have an accounting only of the second house for which they are tenants in common

Where you put your own efforts in (e.g. running a rooming house) you don’t have to account for the money.

Spellman –

p.11-15 – F 
Rooming house (Husband and Wife – as joint tenants) wife left.  Husband ran rooming house and collected revenues.  Wife now wants an account.  

After looking at CL position.

11-15 No obligation to account

11-16 Refers to statutory provision. 

Ln28 – issue – what is more than a co-tenant’s just share or proportion w/in the statute?

11-17 ln38 – ‘in taking all that produce, did not take more than just share, he receives the return to his own labour’ – to which the co-tenant has no right.

( Where you put your own efforts in (eg. running rooming house) you don’t have to account for the money that you make.  

Estate Administration Act, s. 71

> effective echoes the Statute of Anne (1705) (UK) which allows a joint tenant or tenant in common to ask for an accounting if:




(i) one tenant has excluded them from the property




(ii) there is an express agreement that one tenant act as bailiff for the other




(iii) one tenant is receiving more than his just share or proportion
Partition Act

Allows one co-owner to force the sale or get money for their share.

It gets realized either by the property being sold under the act, or by the co-owner buying you out.

Or the court can physically divide the property.  

2.  Share of Expenses

Property Law Act, ss. 13, 14

s. 13: a registered owner, may petition the court for payments from the absentee or the registered co-owner in default for their proportionate share of the purchase money, mortgage money, repairs or other expenses

s. 14: such relief may take the form of a lien on the interest in land, an order for the sale of the defaulter’s interest, or an order that the defaulter may purchase the defaulter’s interest

> note: ss. 13 and 14 are procedural and only come into affect upon a sale of the land or where there has been an ouster
Mastron v. Cotton

> the general rule:


> one joint tenant (unless ousted by his co-tenant), may not sue another for use and occupation.  It is clear that when a joint tenancy is terminated by a Court order for partition or sale, the Court may in such proceedings make all just allowance for equity btw. the parties


> what is just and equitable depends on the circumstances of each case. (ie. if a tenant in occupation claims for upkeep and repairs then a court will usually require that the claimant submit to an allowance for use and occupation or if one tenant has made improvements which have increased the selling value of the property, the other tenant cannot take advantage of the increased price w/o submitting to an allowance for the improvements).

Bernard v. Bernard

F:
wife seeks an order for sale of the property that she owns jointly w/ her former husband under ss. 13 and 14 of the Property Law Act.  The husband agrees to sale, but they differ in their beliefs as to how much each of them should receive from the house especially since it has appreciated in value. Wife claims that since husband left on his own accord, she is entitled to mortgage contributions (to be deducted from his share of the proceeds) and he cannot claim occupation rent from her b/c he left on his own

I:
whether the wife can call for the husband to contribute wrt the mortgage payments and at the same time not make an allowance for her own occupation b/c he left on his own?

D:
Held: judgment for husband.  Where one party calls for a contribution, that person must also make an allowance for occupation.

R:
(i) wife claims that since husband left on his own accord, she is entitled to mortgage contributions (to be deducted from his share of the proceeds) and he cannot claim occupation rent from her b/c he left on his own


(ii) at common law, an absent co-owner has no general right to claim compensation from the owner who enjoyed sole use and occupation of the jointly owned property except in ouster, when one co-owner is acting as a bailiff, or in a partition action, where the occupying owner claims for expenses, such as mortgage interest, taxes, insurance, repairs, and improvements, he must submit to be charged w/ occupation rent


(iii) rule: in a partition action, outside of ouster or bailiff case, an occupying owner will not be charged rent for his occupation unless he claims an allowance for his expenses.

If you live somewhere (and the person just left – you didn’t boot them) then you don’t get charged rent (no accounting between parties for the rent).  But if you want the expenses – then they also bring in rent.

PLA s.13-14 – Bernard shows how this works.

In Bernard – she wants to sell house, and he wants his share.  But she payed mortgage.

Question – of how much he put in.  Then she says there were expenses (but court says if you want to count expenses – then we have to look at rent).

We know she was making extra payments – but they made themselves co-owners.  The question is did she gift him the other half even though the contributions are unequal. 

So expenses she claimed brings in rent (sort of negate each other).  

If those left out then just turn to co-owners and probably 50/50 split.

E.  Termination of Co-ownership

1.  Severance of Joint Tenancy

We looked at the creation of a joint tenancy – how do you severe a joint tenancy?  

Severance:  conversion of a joint tenancy into a tenancy in common.

Can happen in one of three ways:


(a) Destruction of One of the Unities 

· Alienation

(b) Agreement Between Joint Tenants

· Agreement – can be explicit (easy), or inferred.
· Inferred – Facts which preclude one of the parties from asserting there was no agreement.

· A course of dealings sufficient to intimate that the interests of all were mutually treated as constituting a TIC.

· ie. Mutual agreement can be inferred from course of dealings. 

(c) Unilateral Intention of One Joint Tenant

· The only guaranteed way to sever unilaterally is to transfer to yourself using a Form A.

Practice issue: As a lawyer you have to make sure you know what kind of ‘joint ownership’ your clients have (clients don’t know difference between JT and TIC).

Several cases refer to Williams v. Hensman which lists 3 ways can severe:  

1) act by one. 

2) mutual agreement.

3) course of dealings sufficient to intimate that the interests of all were mutually treated as a TIC.

(  2 & 3 may be combined – so you can infer mutual agreement from a course of dealings.

These 3 ways are worked into A,B,C above.
 (a)  Destruction of One of the Unities

· Alienation: destroys unity of title and unity of time – converts JT into TIC.

Example 1

– severing a JT by transferring to a 3rd party:

Stonehouse v. British Columbia (AG) 1962 SCC 

· Recall we already looked at this case in s.20 discussion – ‘except as against the person making it’ – question of validity of unregistered interests

F:
A husband and wife were joint tenants.  Wife secretly executed a deed transferring her interest to her daughter (never registered).  Wife dies 3 years later and then the daughter immediately registered the deed.  Husband thinks he is the owner b/c right of survivorship.  

I:
Did the unregistered deed qualifiy as an effective transfer and sever the JT – thus ending the right of survivorship? 

H:
Yes.  The unregistered transfer had effect.  Wife successfully severed the joint tenancy.
R1:
A joint tenant can sever the JT – upon effective transfer of his share.


Destroys the ‘unity of title’ – and ‘the unity of time’. 

· This converts the JT into a TIC.  

· The JT is severed at the time of transfer – no more right of survivorship.

In this case the question is whether the unregistered deed qualified as an effective transfer to sever the JT?

R2:
An unregistered deed was sufficient to severe the joint tenancy.

( In today’s world the equivalent would be an unregistered Form A.

Reasoning:  

· Relates back to our discussion of s.20 – main rule is that a transfer is not effective unless it is registered – ‘except as against the person making it’.
· For a transfer (transferor + transferee) – ‘the persons making it’ are the parties to the transaction.
· Basically s.20 – means the requirement that a transfer be registered to be effective does not apply to the ‘persons making it’. As far as they are concerned the transfer is valid before registration. 
(  ASIDE – Note: still need all other requirements for a valid transfer – eg. Form A

· In this case ‘delivery’ had occurred – the daughter had everything needed to register
· Therefore, the court concluded that the unregistered transfer had effect.  
· And so it severed the JT.
· In this case the unregistered transfer – trumps what is registered (see s.20 discussion – this seems contrary to the Torrens concept)
Recall: What s.20 does is give protection to strangers (3rd parties), says registration is critical.  

But isn’t the husband a 3rd party?  Seems strange.  

I guess it would only protect a 3rd party if the wife had an unregistered deed to the daughter and then a registered deed to a 3rd party.

Note:  husband argues an Australian case of similar facts but it is distinguished b/c they have a strict Torrens system w/o the phrase “except as against the person making it” of s. 20 of the Land Title Act  

· This case has been criticized b/c it allows secret transfers.  

· But, s. 18 of the Property Law Act allows the same thing to transfer secretly to oneself.

Example 2 

– severing a JT by mortgaging an interest to a 3rd party:

· Probably this works, but no definitive law yet. 

· Very rare to see a one-tenant mortgage since banks see this as a security risk. 

Note:  If both of the joint tenants take out the mortgage, then there is no problem.

North Vancouver (District) v. Carlisle 1922 BCCA
I: 
If one joint tenants takes out a mortgage does this severe the joint tenancy?

H:
Yes.  This is probably the law in BC.

R:
JTs are severed if one joint tenant takes out a mortgage.

Reasoning:

· At CL when there is a mortgage – there is actually a transfer of legal title from mortgagor (homeowner) to mortgagee (bank), subject to redemption.

· This would destroy the unity of title (b/c acquire interest from different instruments) and unity of time – so severs the JT.

· But in BC under the Torrens system, a mortgage is considered a charge and does NOT effect a transfer of title from mortgagor to mortgagee. 

· ie. legal title remains with mortgagor and mortgagee's equitable right is on the mortgagor's title as a charge. 

· BUT courts in BC still treat a mortgage as capable of severing a JT (alienation);

What does the statute say? – Seems to support North Van.
LTA – s. 231(2)

‘the mortgagor and mortgagee are entitled to all legal and equitable rights and remedies that would be available if the mortgage had actually transferred the mortgagor’s interest in the land to the mortgagee’

( So the LTA seems to have codified that the CL rule should still apply (no authority).

· And so mortgages still severe JTs even though they are legally ‘charges’ in BC.

Also look at the standard clause that is considered to be part of every mortgage from the Land Title (Transfer Forms) Regulation: 

"In return for the lender agreeing to lend the principal amount to the borrower, the borrower grants and mortgages the land to the lender as security for repayment of the mortgage money and for performance of all the borrower's promises and agreements." 

· Courts may read "grant" as transfer.

· Supports idea a mortgage would likely be said to be an alienation; no authority for this.  

· But again seems to be what is said in North Van.

Compare:  North Vancouver is the opposite of Lyons v. Lyons – which says that in a Torrens system mortgaging does not sever the joint tenancy.

Lyons v. Lyons 1967 Aust.
I:
Does a mortgage by one joint tenant sever the JT?

H:
Yes.  In a pure Torrens system (not the law in BC).

R:
In the Torrens system, a mortgage by one joint tenant does not destroy the unity of title b/c it does not operate as a transfer of the estate. 

Reasoning:

· A mortgage creates a charge on the title BUT does not transfer legal title.

· Therefore, if legal title is not transferred – the mortgage does not sever the JT.

· Note:  this is technically true in BC as well but the courts have chosen to follow North Van instead. 

Basically Lyons just provides an example where a mortgage is ruled not an alienation.

· But it is does not appear to be the law in BC – North Van seems to be.

Why is there this confusion?

· At CL in the absence of statutory provisions, the mortgage operated to transfer the fee simple from the borrower to the lender (and when mortgage paid in full the lender will transfer back the fee simple interest).  

· That was the CL theory of the mortgage.

· So a mortgage would destroys the unities of time & title – and sever the JT.

· Torrens treats mortgages as a charge.  

· So do we really still have theoretical basis of the mortgage?  North Vancouver says we do (despite Lyons which says the opposite).

It is possible mortgaging may not for sure severe – so what else could you do?

Example 3

– severing a JT by transferring property to a 3rd party to hold in trust:

Sorenson Estate v. Sorenson 

F:
Marriage broke up w/ the wife being responsible for a mentally handicapped son.  Upon learning that she had terminal cancer, the wife did several things to try to sever the joint tenancy in the matrimonial home so that she could give it to the handicapped son.

I:
Did the things she was doing operate to severe the joint tenancy?

1)  Execution of the settlement agreement – leasing of interest. (NO, because was a life long lease) 

2)  Declaration of the trust – holding lot in trust for her son. (YES)

3)  Execution of the transfer in the will. (NO)

4)  Commencement of action for partition of land.  (NO).

H:
The trust did serve to severe the joint tenancy (court looked at the trust like a gift).

· Note: This brings in all the stuff we talked about last term about what constitutes a valid gift.  Delivery etc.

Reasoning:

· The onus to demonstrate there has been a severance lies on those who are claiming it is severed (on a balance of probabilities).

1)  Execution of the settlement agreement:

· Court said execution settlement agreement was NOT sufficient to severe the JT. 

· It did not provide sufficient evidence of intent to sever.

· After the marriage breakdown, the settlement agreement entitled the wife to lease the husband's interest in the property 

Issue:  court looked at when a joint tenant leases their interest, is that enough to severe the JT – 

· The law seems to say that if the lease is for a period of time during which the joint tenant holds their interest then it does not severe.

· In this case, the fact that lease was only for the lifetime of one of the joint tenants – may be evidence no intention to severe.  

· So a lease for a longer period – may act to severe – eg. 99 years, longer than you would live.

2)  Declaration of the trust – holding lot in trust for her son:

· Court said execution of the trust DID serve to sever the JT.

· Court applies Stonehouse (s.20 – b/c it was an unregistered interest).  

· So like Stonehouse where an unregistered deed severed the JT – Sorrenson stands for the proposition that an unregisterd trust document in this form can severe a JT.

Issue:  What in the declaration of the trust severes the JT?  

· When the wife is creating the trust she is transferring the equitable interest (she might remain the legal owner, but she is disposing of her equitable interest).  

· So it falls under the general category of alienation (don’t have to alienate the whole fee simple interest) – and severs the JT.

** Exam style (brings in old issues) Had to look at gifting issues.  Applied presumption of advancement – if hadn’t applied it it would have been a resulting trust (even though she is saying that she is holding it in trust – resulting trust back to her would say that she is still really the owner – but close family member so presumption of advancement).**

3)  Execution of the transfer in the will:

· Court said attempt to transfer the interest in the will did NOT sever the JT.

· Main characteristic of JT – is that you cannot dispose of your interst upon death.  

· Otherwise there would be not right of survivorship.  

· Wills cannot sever JTs.

4)  Commencement of action for partition of land:

· Court said starting the lawsuit under the Partition Act did NOT sever the JT.

· Important to note – that the action was never completed (she died).

· Court is not saying that a partition action would not severe the JT if it was succesfull.  

· But just starting an action – prior to an order does not operate to severe the JT.  

R:
The declaration by one party of an intention to sever alone w/out any other act and w/out acceptance by the other joint tenants cannot sever.

R:
You need a legally completed act [from which you cannot withdraw] to sever a joint tenancy (in this case the trust was not registered but it was deemed effective).

( Sorrenson can also be cited as authority for the 3 ways to sever JTs b/c they discuss them.

Several cases refer to Williams v. Hensman which lists 3 ways can severe:  

4) act by one. 

5) mutual agreement.

6) course of dealings sufficient to intimate that the interests of all were mutually treated as a TIC.

(  2 & 3 may be combined – so you can infer mutual agreement from a course of dealings.

 (b)  Agreement Between Joint Tenants

· Agreement – can be explicit (easy), or inferred.
· Inferred – Facts which preclude one of the parties from asserting there was no agreement.
· A course of dealings sufficient to intimate that the interests of all were mutually treated as constituting a TIC.
· ie. Mutual agreement can be inferred from course of dealings. 
Flannigan v. Wortherspoon 1953 BCSC
F:
2 people R/Os as joint tenants (W, J).  

1 thing they did together was to grant an ‘agreement for sale’ to some people.  

(an agreement for sale is where the R.O. sell an interest but the actual transfer to the new purchasers doesn’t occur until the purchasers have completed paying purchase – it is a way for the people to finance the sale).  

So they were collecting the payments when W died.  W’s will left W’s interest to P.  P said the JT was severed.  

I:
Was there a mutual agreement to sever?  OR a course of dealings which indicated the interests were treated as a TIC?

H:
Yes.  JT severed by inferred mutual agreement. 

R:
If the acts and dealings of the parties in respect to a JT, indicate an intention to treat it as a TIC and not a JT, then the court will infer an agreement to sever the JT. 

Reasoning:

Court lists 3 ways can severe: (from Williams v. Hensman)

1. act by one. 

2. mutual agreement.

3. course of dealings sufficient to intimate that the interests of all were mutually treated as a TIC.

(note: this list is different than our (a,b,c))

· Court focused on a series of acts which the court concluded brought these facts w/in the 3rd method of severing the JT.  

· The sale of the land to which the JT was attached did NOT necessarily sever but is strong evidence supporting the severance.

· The fact that there was a division of payments under the agreement of sale.

· That runs against the notion that co-owners must be a unity.  They are treating their interest as separate – so that indicates a TIC.

· The court doesn’t go so far as to say that the mere division of money is sufficient (b/c there are other things on top of it).

· The fact that after the death D knew about the will and he did not object or indicate he would claim by survivorship.

· Court says this silence of D is not strong evidence of a mutual agreement to severe (when a will cannot effect severance).  

· Overall, when the surrounding circumstances are considered the court decides there is strong evidence they intended to treat it as a TIC. 

In reality it is not a strong case on the facts – but an illustration of the idea that a course of dealings between the parties indicating they were treating the interests as TIC.  

· There may be a severance by any course of dealings sufficient to intimate that the interests of all were mutually treated as constituting a TIC.

Note: no fine line between (2) – mutual agreement, or (3) – course of dealings.

(Note: court thinks categories #2,3 are collapsed into one - mutual agreement can be inferred from course of dealing) 

Note:  a joint Will may be enough to severe (but beyond this course).


(c)  Unilateral Intention of One Joint Tenant

· It is unclear in BC whether the unilateral intention of one tenant can sever a JT unless he takes positive action to transfer his interest.

· In Walker – a unilateral declaration of severance was NOT sufficient to severe the JT.

Note: the asset at issue in Walker was an investment (not land) – maybe not a big difference.

· The severance of JT in terms of personal property (eg. bonds) is not as clear as in the case of real property.

· For real property if you have to sever and sever for certain – through a unilateral act – you can do this 100% by using the Form A. 

· Transfer to yourself.
· There is no Form A for personal property.    
· Trying to severe JT w/ personal property is more difficult to do (esp. unilaterally).
Walker v . Dubord 1992 BCCA
F: 
Husband and wife own personal property (investments) in JT.  Wife tries to sever.  Gives written declaration of an intention to sever the JT to her bank (husband was aware of this).  

I: 
Did the wife successfully sever the JT?

H:
No severance.  Did not destroy one of the unities – so no severance.

R:
Unilateral declaration of intention, even though communicated to the other joint tenant, does NOT sever the JT.


Just asking for the severance is not enough – need to do more.

Probably applies to real property as well – but should not happen b/c can just use Form A to unilaterally transfer to yourself.

Reason:  

Court looked at general principles for a joint tenancy to exist – need 4 unities:

· The principles of the 4 unities are probably applicable to personal property.  

· They quote the Williams v. Hensman 3 methods of severing.

· So starting point is you can take real property principles on severance and bring them over to personal property – but some of those principles don’t work 

· Form A’s work b/c sever unity of title – but no form A for personal property.  

· Similarly mortgage does not usually apply to personal property.

3 ways can severe: (from Williams v. Hensman)

1.) act by one. 

2.) mutual agreement.

3.) course of dealings sufficient to intimate that the interests of all were mutually treated as a TIC.

Court talks about the first method – act by one joint tenant:  

· The court concludes that did not happen here.

· Just asking for the severance isn’t enough.

· A unilateral declaration of intention does not sever the joint tenancy

· Does not destroy one of the unities – so no severance.

A unilateral declaration of intent (regardless of whether notice is given) – so even if I say in writing ‘I sever the joint tenancy’ – not sufficient.  

( Probably would not be good enough for REAL PROPERTY – Sorenson says this too.

Unilateral action short of alienation is not sufficient (need actual alienation).

· So it looks like for personal property – need to alienate your interest.

· Doesn’t say whether alienating the interest to yourself – would suffice (probably not – no Form A available to do it officially).

· One that might work would be a Trust – declare that you are holding your share in the bonds in Trust for somebody (and you would have to trust them).  

Problem is that – you have to look at the Canada Savings Bond legislation b/c they have something in it equivalent to s.20 requiring registration (not quite the same).  

You have to do certain things to effectively transfer ownership of Canada Savings Bonds.

Do you still have to comply w/ their rules about transferring ownership?

· No exam question on severing personal property.

· But case does say that the general principles for severing real property JT is transferrable to personal propery.  But difficult to actually apply.

The only guaranteed way to sever unilaterally is to transfer to yourself using a Form A.

**Possible exam question: person tries to sever by using a Form A – but it is never registered.  Is that enough to sever?**

2. Partition and Sale

Allows one co-owner to force the sale or get money for their share.

It gets realized either by the property being sold under the act, or by the co-owner buying you out.

( the court can also physically divide the property.  

(Old CL right that has gone through some statutory transformation but  remains similar in principle

Partition of Property Act, ss. 2, 3, 6, 7, 8

Parties may be compelled to partition or sell land

2 – this act can compel all joint tenants, tenants in Common, coparceners, mortgagees or other creditors who have liens on land, to sell or partition that land.  This applies whether the estate is legal or equitable. 

Pleadings

s. 3  Sufficient to claim a sale and distribution of proceeds; not necessary to claim partition.

s.6  provides a presumption where 50% or more of ownership wishes to partition it (sale and distribution of proceeds) (instead of a division of the property) should be so (unless the court finds a reason to decide otherwise)

s.7 deals with situations where one party may be absent or incapacitated whereby consent cannot be obtained.  Gives the court the power to allow sale and distribution of profits if other party requests and the court finds it in the interest of disabled person to do so (more so than a division).

s.8  Court wont allow a sale if other party seeks to buy it. ( gives objector right to buy out the person who wishes to make the sale.

So… an application under the Partition act gives the court the discretion to refuse to make an order,to make an order for sale, to partition, or both as it sees fits

Issue:
On what basis will the court exercise this discretion?  

Harmeling v. Harmeling 1978 BCCA
F:
A wife has come to the court asking for a partition action.  She separated from her 70 year old husband who lives in the matrimonial home which he largely built during his life of operating a fish farm.  She moved to a trailer w/ another man.

I:
What is the scope of the discretion vested in the court to deal w/ a partition action?

H:
No partition action granted.

R:
“There is a PF right of a JT to partition or sale and that the court will compel such a partition or sale unless justice requires that such an order should not be made.

(here, it was found that the husband is old and built the house for his retirement out of funds that he acquired during the operation of his trout farm and that he would be unjustly harmed if a partition order was granted

Examples of statute in use > Short marriage may lead to division of assets proportionately.

>The court may delay the allocation of assets, for example, in the cases of kids and difficulty in sale, etc., 

>Or, as in above case, where one party is elderly the court may delay.

Chapter 12 – Future interests

Co-ownership is when two or more people have interests which are vested at the same time. 

Vested in possession that person has the right to the immediate/present enjoyment of that land.

Vested in interest that there is a future interest in relation to that property. A present but postponed right to a future enjoyment.

Contingent interest is a possibility that a right will arise in the future if the contingency becomes reality.  If not then it will give no right at all; it is dependent on the occurrence of a future event.  It is not a vested interest.

Future interest can be either vested or contingent.

Remainder interests can be either vested in interest, vested in possession or contingent.

To A for life, remainder to B for life, remainder to C in fee simple if she survives B

A has a life estate vested in possession, B has a life estate in remainder vested in interest, C has a contingent fee simple in remainder not vested viz. doesn’t exist at present.(when contingency is satisfied, C will have fee simple in remainder vested in interest).

- If C dies B/f B, it reverts back to O.

- If B dies b/f A, B’s L.E. disappears and C’s interest becomes vested. (contingency satisfied)

Remainder will be considered vested only if


1)  the person(s) entitled to it can be ascertained


2)  there is no condition precedent viz. person entitled must be ready to take 
possession right away; and the only thing preventing this from taking effect is the 
presence of a prior interest (no contingencies). 

To A (25)  for life , remainder to B (97)
B has a vested interest which may be passed on by will if she dies first. (even though she may never have possession)

To A and B for their joint lives, remainder to the survivor

Survivor’s interest is contingent b/c the person entitled is not ascertained viz. don’t know who the survivor will be.

To A for life, remainder to the heirs of B and C
Heirs of B and C have a contingent interest if B and C are still alive since we do not know who they are or how many there will be.  If B and C are already dead, then their heirs are determined and would be a vested remainder.

Gifts to living persons (heirs of live people) are necessarily contingent b/c no idea who or how many heirs there are - could also add or take away heirs.

To A for life, remainder to A’s first child to reach 21

When 1st child X turns 21, then his interest is vested in remainder.  If child under 21, then interest = contingent.  If  X dies and A is not going to have a child reach 21, the reversion back to O (or O’s estate).

When a contingent remainder is created, a contingent reversion is also created.

To A for life remainder to all her children to reach 21
Assuming X and Y are already 21, they have a 50%/50% vested interest since they have already met the condition.  If Z then turns 21 b/f A dies - Z also has vested interest and shares re-divided in 1/3’ds.  If there are still more children not yet 21 and A is still alive, then every child who is over 21 has a vested interest that is subject to partial divestment.

If X, Y or Z die b/f A dies, they may pass on their vested interest in remainder.

“Early Vesting” is favored by the courts as a rule of construction.  In common law, contingent interests are not really interests.  But in equity, these interests did become transferable.

Chapter 15: Incorporeal Interests

Introduction

Interests which exist with respect to the land of another but do not give the right of possession.  

K are binding on the parties who are privy to the K.  

Easements and covenants are agreements where privity runs with the land. 

Whoever owns the land is bound. 

Starts with a K but instead are enforceable on the people who own the land.

Instead of rights being attached to persons they are being attached to land.  

Easement – right by one land owner to use the land of another for a specific purpose.  

E.g., Dukart – purpose was access to the beach.  

Zelmer (prop. Estoppel) – the purpose was to build a reservoir.

Easement = Right over the land of another – has certain characteristics.

5 Characteristics of an easement:
1) Right doesn’t exist in ‘gross’ (it must be attached to other land – it isn’t independent).

2) It is a proprietary right (not a personal right) – it binds subsequent landowners.

3) Not a right to take something (that is a ‘profit-a-prendre’)

4) No exclusive use of the serviant tenement.

a. Example: A – gives an easement to B – A still has some rights to the easement land (e.g. if a road A can still use it).  But it does mean A can’t block B – but it doesn’t create exclusive possession for B.

5) Some advantages can’t be protected by easements – have to use a restrictive covenant (esp. a right to a view, or a right to be protected from the weather).  

Covenant – a promise given respecting the use of the land.  It is not involving physical access like an easement, but it is a way to control how someone else is using their land.  Usually you think of zoning.  This is a private way to achieve it.  It can have the same result but the approach is different.  

A. Easements 

1. Characteristics

(a) Common Law 

more than a mere contract between owners of adjacent lots – interest runs with the land (subsequent owners are bound). Thus, it is a right in rem (in land) rather than an in personam right that would exist if it were a contract. 

Positive easements vs. negative easements: 

• Positive easements - give the owner of the land benefited (the dominant tenement) the right to enter the land burdened (the servient tenement) for a purpose (short of taking away something of value) that will enhance the enjoyment of the dominant tenement (eg. right of way) 

• Negative easements do not confer a right of entry onto the servient tenement, but restrict the owners thereof of their use of it in a way that benefits the dominant tenement; less common than positive easements. (eg. right to air, right to light) 

• Easements are like restraints on alienation since land burdened with easements is less valuable than other pieces of land 

How do you get rid of an easement?

If an easement gets created by K.  If at some future time, owners can agree to get rid of it by K.  But everyone burdened by easement must agree.

Re: Ellenborough Park

[1956]  Engl. C.A.  – Aff’d in Canada

F:
D and W developed land for housing, and in each grant they conferred on the grantee "the full enjoyment of Ellenborough Park" subject to paying a proportion of the costs to keep park in good order. Park was requisitioned by War Office for 5 years (grantees denied access to park) and compensation was paid to the trustees of D's estate. Grantees alleged that they had an easement over the Park, and thus were entitled to part of the compensation.

I:
Does the right to use the park by the land owners amount to an easement?  What are the essential characteristics of an easement?  (If it wasn’t an easement it would be binding only on people who were parties to the original agreement – K, couldn’t be passed on.)

H:
It was an easement

R:
CL characteristics of an easement:
1) There must be a dominant and a servient tenement (can’t be in gross)

2) It must “Accommodate” the dominant tenement – ie. Give benefits;  Also, the 2 must be near or proximate, though not necessarily contiguous

3) The dominant and servient tenements must be different owners

*Not in BC – see s.18 Property Law Act.

4) A right over land must be capable of forming the subject matter of a grant

*May not be so great that it would pass title

a) May not be too vague 

b) It may not infringe too severely on the rights of the servient tenement

c) Must amount to more than a mere right to recreation (usually not enforced)

R:
The test for this case:

1) Dominant and servian tenant; 2 pieces of land.  Here it is clearly an issue of dominant and serviant so ok.

2) Easement must accommodate dominant tenement (Dom – homeowners; Ser – park)  May expand the statement to ‘must accommodate the enjoyment of the dominant’  They found it was a ‘communal garden’ and that there was accommodation of the dominant tenant.  

Court says the use contemplated was the use of the park as a garden.  The park became a communal garden for the benefit of those houses adjoining it.  The test is that the park should constitute in a real and intelligible sense a garden.  Right to full enjoyment was in substance no more than a right to use the park as a garden.  

3) Dominant and serviant tenants must be different people. Here ok.

4) The right must be capable of being granted as an easement. Court concludes it meets the three conditions. ( Not too vague, specific to using the park as a garden; not an infringement of servient rights; more than a mere right of recreation.

Summary: 

The right conferred is found to be both well defined and commonly understood.  The right amounts to a joint occupation, no more excludes proprietorship of the owners of that parcel.  The utility of benefit is not mere recreation and amusement.  

(i) Accomodation

(requirement #2 in Ellenborough)

Canadian courts are more relaxed on what is reasonably necessary.  There needs to physical proximity, though the properties need not actually abut (thought they usually do).

Grant v. MacDonald (BCCA, 1992)
-this case is the high watermark – right to construct a swimming pool on neighbor’s property was deemed reasonably necessary for the dominant tenement's enjoyment!

F:
property owner A has right to construct a swimming pool on the B’s land.

I:
Was the fact that you could build the swimming pool something that could be the subject of an easement.

Argument – it so obstructed the servient tenement’s use of the land – not an easement.

CA – No, this is a valid easement

Already had been registered – but the mere fact that it had been registered doesn’t make it valid.  

Mere fact of registration doesn’t make it an enforceable easement.  You can still say it doesn’t conform to the characteristics of an easement at CL.  

The owner of property A decides to build the swimming pool and delights in the swimming area.   

Go back to court – now they say that this kind of construction has gone too far.  Court restricted what could be done.  The court applied Shelf “but it can’t amount to exclusive use, but it could include some amount of occupation.”

Where the line is drawn is best illustrated by Grant v MacDonald –

I
BCCA – whether the fact you could build swimming pool could be the subject matter of an easement.  B argued that building a swimming pool on their land – so detracted from their ability to use of their land that it couldn’t be an easement.

H
BCCA – said this is a valid easement.  Only being asked to say if valid easement or not.

Question – why in court if already a registered easement?  


Note:  the mere fact an easement gets registered doesn’t make it valid (note LTA says mere registration does not mean its enforceable).


Could still attack an easement on basis it doesn’t conform at CL – registration doesn’t bar it.

So after BCCA – A decides to build the swimming pool (plans include a swimming pool, spa, fence etc.).  B says whatever BCCA meant they didn’t mean all this.

Back to court.


TJ didn’t like what CA said.  So TJ said if by the time you get into extensive construction (and a fence) then you’ve gone to far.  So court restricted what could be done.  


Said referring to Shelf – can’t amount to exclusive use (too restrictive on B).  But there is some measure of control(?).


( CA was probably wrong.  Didn’t say neighbour could use the pool – so practically they did eliminate serviant tenants rights.

 (ii) The Subject Matter of a Grant

(requirement of #4 from Ellenborough)

· The interest ought not to be too vague

· The right to wander (Just Spatiandi) is not too vague, as long as the land is suitable for the purpose

Dukart v. Surrey (District) 1978 SCC
– Vagueness

Recall right to wander on all foreshore, right not to have public lavatory built (would interfere with wandering). 

Was this too vague to form subject matter of grant? 

F:
A claim that access to the beach is an easement

I:
Can this qualify as an easement, as it is a right also open to the public?

H:
Yes

R:
A right to wander can be given to a limited group, as an easement, even though it is a right also open to the public.

Court said even though something is jus spatiandi, that doesn't invalidate it as easement

Shelf Holdings Ltd. v. Husky Oil Operations Ltd. 1989 Alta. CA
(requirement #4 from Ellenborough)
F:
Oil company defending an easement to put a pipeline across a farmer’s pasture.

I:
Too great an infringment of the serviant tenements use of the land? 

H:
No. Farming and an oil pipeline are not incompatible activities

R:
All easements will interfere to some degree, but this one does not prevent farming, the purpose of the land.  Have not taken away the serviant owners right to possession (hard to say when that use under the easement would deprive them of their use).

Again Grant v. McDonald is a pretty strong easement, but ruled to be not incompatible.

Not tantamount to joint-ownership, pipeline not inconsistent with farmer's rights, did not deprive him. 

 (iii) Right of Recreation

 no significance in Canada. (Grant and McD seems to mock it – if it passes the test, prof doesn't know what wouldn't) 

Nordin Case – 15-017
(mentioned in case)

F:
Easement to permit water lines to connect to well on serviant tenements land.

I: 
Is there an obligation on the serviant tenement to maintain the well.

H:
No.  There are no positive obligations.

R:
You can have obligations to suffer, or not to do something, but you can’t have obligations to do something positively (w/ easements).

NEGATIVE EASEMENTS - no right to go on servient tenement but rather control activities of servient on his land 

· very rare, this sort of thing more dealt with in restrictive covenants (equity controlled). 
· generally, courts don't like idea of neg. easements or things that restrict what you do on your own land, can look to tort instead through negligence and nuisance 
· ex. right to light, freely circulating air 

Phipps v. Pears 1965 Eng. CA
(contains relevant doctrine) 

F:
Man claimed that he had acquired a negative easement by prescription that prevented his neighbour from demolishing his (neighbour’s) house.  P claimed he had an easement to prevent his house from weather exposure 

I:
Is this valid?

H:
No.  Denning: right to be protected from weather cannot be subject of easement, likewise right to a view or right to wind 

R:
Why? ( unduly restrict neighbour from enjoying his land, hamper legit development.  Only way to get protection is by getting a covenant from the neighbour (binding in K, enforceable against any successor who has notice) 

(b) Statutory Modification 

Land Title Act, s. 218

s. 218 – creates a right of way.


(1),(2) Crown, municipalities, utilities, any other person designated by minister may be granted an easement without a dominant tenement – known as a ‘statutory easement.’ – do NOT have to comply with the dominant tenement requirement (they do not have to be adjoining or reasonably near) 

s. 219: can give a convenant not to disturb environmentally sensitive land.  

s. 218: Can grant right of ways to stewardship societies to come on the land and inspect.

Property Law Act, s. 18

s. 18 Ownership to oneself

(5) owner can grant himself an easement - this section relaxes the requirement that owners of dominant and servient tenements must be different people (overrules requirement #3 in Ellenborough)

(7) common ownership and possession of dominant and servient tenement does not extinguish easement

i.e. Lot A and Lot B, easement between them-, owner of Lot A acquires Lot B – easement not extinguished, even though it would have at been at CL (at CL dom and serv can’t be the same person).

In BC today: how do you create easements?


1. By a grant – one property owner gives an easement to another property owner.  

2. The easement continues to be in effect because of s.186(2) of the LTA. ‘a transfer of a freehold estate in the prescribed form’ “the effect is that you end up “inheriting” the easement.  

3. Various statutory enactments can create easements for the crown to use in maintaining highways, etc.


4. Can have them created under the Property Law Act by court order.


5. s. 181 – transfer an interest to someone 

6. s. 223 – if the dominant tenant is subdivided all the tenants get the benefit of the easement.

PLA – you can go to court to get a court order to modify the easement.  Could try to convince a judge that an easement should be removed.

Chapter 16

Introduction

Covenants – like 15, this is interest not involving possessory rights over land. It is not involving physical access like easement but it is a way to control how somebody else is using their land.


(
Zoning is commonly used to restrict the use of land… but this is imposed by government.  Covenants are a private way for individuals to restrict the use of land ( similar effect 

Covenants can be used to create rights enforceable by one land owner against the other (even in the absence of privity).

( like easements, a covenant can begin as a K but they get converted to property rights.

At CL there were 2 types of covenants:

A. Positive Covenants

Positive covenants – required a land owner to do something.

B. Negative Covenants

Negative (Restrictive) covenant – required not to do something (eg. restricted some particular use).

1. Common Law

That is the CL position – if you analyze these covenants you can see that they have (like Ks) benefits and burdens (rights and duties).

How do we transfer the benefits?

How do we transfer the burdens?

Burdens (duties) – Nature of Restrictive Covenants

(  Not possible to pass to other person at CL.  So how to make burden of covenant pass?  

( Equity found a way (16-36)

(a) The Burden

Tulk v. Moxhay 1848
F:
Tulk sold vacant land (now Leicester Square) to Elms in 1908.  Deed includes covenant for Elms to maintain land and allow others access to the land (open gate) if they paid rent.  Elms sells to Moxhay (w/o covenant), both w/ knowledge of covenant. Moxhay wants to build, Tulk files for injunction and wins. Moxhay seeks equity for an order to discharge injunction.

I: 
Is the D who knew about the negative covenant, bound by it?

H:
Yes.  Under these circumstances D is bound.

R:
D said there was a covenant but he is not privy too it.


Court would enforce it against a party purchasing w/ notice of it.

If a land has an equity attached to it then a purchaser w/ notice takes subject to it.  “the burden of the covenant runs w/the land if there is notice”

( the forerunner of the origin of the principle that burdens can be placed on subsequent land owners.

Note:  no s.29 of LTA.

Canada Safeway Ltd. v. City of Thompson 1996
F
Woolworths leases to Safeway.  Lease contemplates that Woolworths would acquire some additional lands (phase 2).  If they did acquire them, there would some restrictions that there would be no business that competes w/ Safeway.

(‘imposed restrictions on the nature of the type of businesses each of them could conduct’ (no competitor for Safeway).

Common kind of leasing covenant in Shopping centres.

Woolworth got the phase 2 lands and sold them to the city.

In the meantime Safeway had registered a ‘caveat’ (note caveats in Manitoba are different than here – they are used to give notice – similar to our ‘charges’).

B/c this caveat was filed the city took the phase 2 lands w/ knowledge of the restrictive covenant.  

I
Does the Safeway lease ‘run w/ the phase 2 lands’? 

H
Yes it does.  

R
Safeway must rely on equity.


There is no privity of K b/w them.  

To a large extent Safeway relies on Tulk.  ( City must comply w/ none competition agreement b/c they had notice from the ‘caveat’


‘it is said that the covenant runs w/ the land’.

Qualifying conditions for a negative covenant (w/out any of these no covenant):

1. The covenant must be negative (don’t do something)

2. Must affect the land by controlling its use

3. Two plots of land must be concerned, one benefit, one burden

(  these are parallel to the type of conditions that had to be present for an easement.

Court Accepts DiCastri 6 elements which must be fulfilled in order to create a restrictive covenant enforceable against the covenanter and his successors in title.  All present in this case

1. Must be negative, constitute a burden analogous to an easement.  No affirmative covenant (paying money etc) can run with the land.

2. Must be concerned with the land, i.e. benefits the land, and is capable of benefit at the time that the benefit is imposed.

3. Instrument creating the covenant must state precisely the benefiting and burdening land.

4. Must state in the covenant that the purpose of it, i.e. the protection of the coventee.

5. Titles of benefited and burdened land must be registered (unless stat allows not).

6. Coventee must be different person than coventor (unless stat).

( 5&6  refer to stat exceptions in BC we will see.

Recall – like easements, requirements for a valid easement/covenant must be in the original document. Mere registration does not ensure enforceability – s.26 of LTA.
Land Title Act, s. 219

s.219 (previously s.215) – Overcomes some CL equitable limitations on covenants

(1) relieved if you are the crown, crown corporation, government body, - even if the covenant is not annexed to land owned – this rids requirement of having 2 land owners

(2) Covenant discussed in (1) may be negative or positive in nature and may include; one or more of the following provisions;

a) Provisions in respect of land or the use of a building on or to be erected on land,

b) That land is to be built on only in accordance with the cov or not at all

c) Land is to be only subdivided in accordance with the cov or not at all

d) Land in cov and registered under one or more indefeasible titles are not to be sold or transferred separately

( this is  a mechanism to provide considerable control for gov’t authority to control what is taking place on land.

Example – a person owns 80 acres of land.  w/ 15 acres of wetland.  So covenant gives lots of restrictions on use of the wetland.

Why would an owner do this?  B/c they traded w/ the municaplity to be allowed to build more everywhere else on the land.

Common tool to get protection on land.

(b) The Benefit

Benefits (rights)

1. Contract law allows transfer of K benefits by the assignment of those contractual rights.

2. The other mechanism is to attach the covenant to the land.  When the FS ownership passes, the benefits of the covenant pass to the new FS Owner

Property law Act, s. 25

s.25 – Benefit of restrictive Covenants –like s.223 of LTA

If a benefit of a restrictive covenant is annexed to other land.  The benefit, unless expressly agreed otherwise, is deemed to be annexed to the whole and to each and every part of that other land capable of benefiting form the restrictive covenant

Land Title Act

LTA s.181(1)(c) – 

A selling to B – covenant for A attached to the (other) land and rights reserved to the transferor or imposed or created must, on application be registered as a charge against the new indefeasible title.    

s.182 

(1) talks about registration of covenants and easements.  Registrar must register covenant on indefeasible title of dominant.

(2) Benefit of covenant then transfers with title 

s.183  
talks about them being carried forward.  If a condition , charge, lien etc, is carried forward from a former folio in the register to a new certificate of title, the new entry in the registry has the same effect as the old.

s.220 – different kind of restrictive covenant.

If a registerd owner in fee simple intends to sell or lease 2 or more parcels of land he can impose restrictions consistent with a general building scheme of development.  You can restrict almost anything except…

s.222 – sex, creed, colour, nationality, ancestory, place of origin

s.223 – talks about when the dominant tenement gets subdivided how all the parcels get the benefits and the burdens.

( So we have a series of stat provisions that have taken beneficial concepts of CL and equity. certain statutes are added that make them more flexible.

( There is also a provision that says once one of these things is in place you can discharge the covenant by applying to court (assuming you can’t get the agreement of all the land owners). ( so not there forever but once put in place it’s practically hard to get rid of them  

s.219 
Overcomes some of the CL equitable limitations on these covenants.

(1) – relieved if you are the crown, crown corp, gov’t body, - even if the covenant is not annexed to land owend

(by statute gets away from requirement of 2 land owners)

(2) – may be negative or positive in nature .

( a mechanism to provide considerable control for gov’t authority to control what is taking place on land.

s.220 – different kind of restrictive covenant.

If a registerd owner in fee simple intends to sell or lease 2 or more parcels in land (turning to the subdivision).  At time of creation you can impose restrictions on the use of the land.  You can restrict almost anything.

s.223 – talks about if the dominant tenant gets subdivided then all the parcels get the benefits and the burdens.

Property law Act.

s.25 – supplements s.223 –

If a benefit is annexed the benefit is deemed to be annexed to all parts…
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