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NOTE:

1. This is a closed book examination. Students may use unannotated copies

of the Land Title Act and the Property Law Act. Students will be given a

course outline with this examination.

2. The exam is made up of 4 parts.

Part A consists of a hypothetical. Marks: 40; suggested time allocation: 1

hour, 12 minutes.

Part B gives you a choice between two questions, each of which has 5 subquestions.

Answer one question, making sure to answer all parts of the

question. Marks: 15; suggested time allocation: 27 minutes.

Part C gives you a choice between six (short answer) questions. Answer

three. Marks: 15 (5 per question); suggested time allocation: 27 minutes

(9 minutes per question).

Part D gives you a choice between three essay questions. Answer one.

Marks: 30; suggested time allocation: 54 minutes.

3. Assume all facts occur in British Columbia in 2002. If you require further

information to complete your answer, please indicate what this

information is and why it is relevant.

4. Use the 15 minutes of reading time to think through and outline your

answers. Coherence and structure will be taken into account in evaluation.
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PART A

MARKS

40 Ann and Ben Smith are residents of Vancouver who have always dreamed

of moving to the Gulf Islands. One day in early January, while staying at

a bed & breakfast on Saturna Island, Ann and Ben are kayaking past a

particularly idyllic spot when they see a large “For Sale By Owner” sign

posted by the edge of the water. Intrigued, they jot down the phone

number and make a call upon their return to their room. The owner, Pedro

Jones, invites them over to have a cup of tea and tour the property.

Ann and Ben learn that the area for sale is a 20 acre parcel known as the

“Jones Farm”, which has been in the Jones family for generations. Pedro,

the current owner, is getting on in years and wishes to sell to someone

who will cherish the land as he has. He and the Smiths hit it off

immediately, and by the time the visit is over, he has invited them to come

and stay with him the following weekend.

Over the course of the next two months, Ann and Ben return to Saturna

several times. They become increasingly convinced that this is where they

want to live, and are absolutely elated at the prospect of realizing their

dream. They cannot yet afford to retire, and the purchase price is more

than they can afford, even though Pedro has indicated that he is willing to

lower the original asking price because he likes and trusts them. However,

they decide that they can make a go of it if they build a few small cabins

to rent out by the week during the summer.

Ben and Ann start making plans to move to Saturna. They put their own

house up for sale. They return to Saturna on March 9 to finalize

arrangements with Pedro. As they are discussing the final details, Pedro

casually mentions an unregistered 99 year lease for a 5 acre portion of the

property—coincidentally, the portion that Ben and Ann had thought was

the most desirable site for guest cabins. Ben and Ann are dismayed, but

Pedro reassures them. The lease is held by his cousin Augusto, who

works as an investment banker in London. The only reason Pedro had

granted the lease was to preserve family unity and please his aunt,

Augusto’s mother, whose fondest wish was that Augusto would return to

Saturna periodically. Augusto never had, Pedro points out, and as far as

he was concerned the whole thing was just a dusty bit of family history

that was best forgotten.

Ann and Ben go for a walk to discuss this wrinkle in their plans. They

realize that this lease may have a detrimental effect on their ability to deal

with the property as they had hoped. Ben puts in a call to their lawyer,

who says not to worry: “An unregistered lease doesn’t matter—just make
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sure you don’t try to take advantage of its existence to get a better deal.”

Enormously relieved, Ann and Ben decide to go ahead. The contract of

purchase and sale is duly signed by them and by Pedro, and they all

celebrate with a glass of wine from the Saturna Vineyard.

The following Sunday, March 17, Ben has returned to Saturna to finalize

the transfer. Ann is busy, so she has given him her power of attorney to

deal with the purchase. He and Pedro are absolutely astounded when a

young woman with a backpack arrives and introduces herself as Augusto’s

daughter Olivia. She announces to her “Uncle” Pedro that she wants to

get back in touch with nature, and has come to live in the tiny shack that is

located at the edge of the water on the five acre area leased by her father.

Ben is completely shaken. Pedro invites Olivia to freshen up, and takes

Ben aside. He feels terrible about this, he says, but he feels that Olivia’s

arrival has changed the situation. He now expresses a hope that Ben and

Ann will respect the lease. He offers to lower the purchase price. Ben is

flustered, but remembering what his lawyer said, he pulls himself together

and insists, “The arrangement we worked out before was just fine.” Pedro

gives Ben an executed Form A. Ben rushes back to the Lower Mainland

by float plane and applies to register the transfer at the Land Title Office

in New Westminster the next day. The office is not at all busy, and so the

application is dealt with almost immediately, and Ann and Ben become

the registered fee simple owners of Jones Farm as of March 18. They

have agreed to allow Pedro to stay on the property for another month or

so, while he arranges to move into an apartment in the city.

A few weeks go by before Pedro explains what has happened to Olivia.

She is furious and leaves a message on Ben and Ann’s answering machine

on April 8, insisting that they have to respect the lease.

Ben and Ann hear the message, and Ben, who has not said a word to Ann

about Olivia’s arrival, finally has to admit to Ann what has occurred. Ann

is terrified by the prospect that she and Ben could lose a substantial

amount of money if it turns out they have to respect the unregistered lease.

One of their neighbours in Vancouver is an elderly gentleman, Mr. Blixen,

of whom Ann has always been fond. Ann tells him that she and Ben may

well be in the position of having to sell the Saturna Island property,

although she does not mention any details. Mr. Blixen mentions that he

has had a fondness for Saturna ever since spending time there as a child,

and offers to purchase it. Ann is elated, especially because on the basis of

what Ben has told her, she is sure that Mr. Blixen would be protected if he

purchased the property since he knows nothing about the lease. She

therefore forges Ben’s signature on a Form A and signs her own name.

Mr. Blixen’s lawyer goes down to the Land Title Office and applies to

register the transfer on April 12.
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You are the judge who has heard all the evidence and must determine the

outcome. Who is entitled to Jones Farm? Will whoever is entitled to the

property have to have respect the lease? Write a judgment, discussing the

issues raised by the above facts and explaining fully the reasons for your

decision.

PART B

This section gives you a choice between two questions, each of which has five parts.

Answer either Question 1 or Question 2. Be sure to answer all parts of the question!

MARKS

15 1. Consider the following gift of Blackacre in a will:

To Isolde for life when she reaches the age of 25, remainder to Tristan

until he ceases to be a resident of Canada as defined in the Immigration

Act.

Isolde is currently 21.

a. What interest does Isolde have? Is it vested or contingent? (2

points)

b. What interest does Tristan have? Is it vested or contingent? (2

points)

c. In your view, is a court likely to regard the condition attached to

Tristan’s interest as invalid? Why or why not? (5 points)

d. What would be the effect (if any) if this were an inter vivos

transfer rather than a disposition in a will? (3 points)

e. What would be the effect of changing the wording of the

disposition in the will, as follows: (3 points)

To Tristan until he ceases to be a resident of Canada as defined in

the Immigration Act, then to Isolde.

2. Consider the following gift of Blackacre in a will:

To Gertrude, but if she ceases to be a member of the bar of British

Columbia, then to Alice.
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Both Gertrude and Alice are the testatrix’s nieces. Blackacre is the family

home that was built by an ancestor who was Chief Justice of British

Columbia. Gertrude was called to the bar recently. Alice has been a

practicing lawyer for 15 years.

a. What interest does Gertrude have? Is it vested or contingent? (2

points)

b. What interest does Alice have? Is it vested or contingent? (2

points)

c. In your view, is a court likely to regard the condition attached to

Gertrude’s interest as invalid? Why or why not? (5 points)

d. What would be the effect (if any) if this were an inter vivos

transfer rather than a disposition in a will? (3 points)

e. Again assuming that this is an inter vivos transfer, what would be

the effect of changing the wording as follows? (3 points)

To Gertrude until she ceases to be a member of the bar of British

Columbia, then to Alice.

PART C

This section gives you a choice between six short-answer questions. Answer three.

MARKS

15 1. Explain the distinction between a unilateral act resulting in severance of a

joint tenancy, on the one hand, and a unilateral intention to sever, on the

other.

2. What is the function of caveats and certificates of pending litigation within

the legislative scheme of the Land Title Act?

3. Explain the concept of “ameliorating waste” and its effect on the doctrine

of “voluntary waste”.

4. Explain the distinction between “words of limitation” and “words of

purchase” in the context of the Rule in Shelley’s Case.

5. What protection is accorded to the owner of a registered charge in British

Columbia? Does this differ from that accorded to a registered fee simple

owner?
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6. Why could the Supreme Court of Canada’s decision in Dukart v. Surrey

be considered problematic from the perspective of the integrity of the land

title system?

PART D

This section gives you a choice between three essay questions. Answer one.

MARKS

30 1. Consider the following statement found in the appellants’ factum in the

case of Skeetchestn Indian Band v. British Columbia (Registrar of Land

Titles):

In Uukw the Court found that the primary purpose of the land title

system is to facilitate the establishing, certifying and transferring

of indefeasible titles. However, given the new law enunciated in

Delgamuukw, it is submitted that there are other purposes to the

land title system which now gain more significance. A

fundamental purpose, to ensure that a purchaser can rely on the

registry system as disclosing “all” interests in the land which is

being transferred, comes to the foreground. Neither aboriginal

title, nor fee simple titles, will benefit by burying the fact that

aboriginal title continues to burden the land.

Do you agree with this assessment of the fundamental purpose of the land

title system? Why or why not? In your view, what ought to be the

relationship between aboriginal title and the land title system in British

Columbia?

2. In an oft-quoted phrase, the former Chief Justice of Canada, Bora Laskin,

characterized the B.C. land title system as a “quasi-Torrens” system. In

your view, is this an apt characterization? If so, are there aspects of the

system that you think ought to be changed in order to make it more like a

“pure” Torrens system? Discuss with reference to two or more examples

that we dealt with in the course of the academic year.

3. Consider the following two statements. The first was made by

Delgamuukw in his opening statement at trial in Delgamuukw v. British

Columbia:

For us, the ownership of territory is a marriage of the Chief and the

land. Each Chief has an ancestor who encountered and

acknowledged the life of the land. From such encounters come
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power. The land, the plants, the animals and the people all have

spirit—they all must be shown respect. That is the basis of our

law. The Chief is responsible for ensuring that all the people in his

House respect the spirit in the land and in all living things. When a

Chief directs his House properly and the laws are followed, then

that original power can be recreated. That is the source of the

Chief’s authority. My power is carried in my House's histories,

songs, dances and crests. It is recreated at the Feast when the

histories are told, the songs and the dances performed, and the

crests displayed. With the wealth that comes from respectful use

of the territory, the House feeds the name of the Chief in the Feast

Hall. In this way, the law, the Chief, the territory and the Feast

become one.

The second statement was made by F.H. Lawson, a well-known legal

philosopher:

Above all, [the law of property] is intensely abstract and has

become a calculus remarkably similar to mathematics. The various

concepts had, and still have, when properly understood, a very

necessary relation to the economic facts of life, but once created

and defined they seem to move among themselves according to the

rules of a game which exists for its own purposes. So extreme are

these various characteristics that they make of this part of the law

something more logical and more abstract than anything that to my

knowledge can be found in any other law in the world. More than

anything else we seem to be moving in a world of pure ideas from

which everything physical or material is entirely excluded…

Does the current state of the law regarding aboriginal title, as you

understand it, represent an appropriate balance between the underlying

perspectives reflected in these two statements? Why or why not?
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NOTE:

1.

2.

3.

4.

5.

This is a closed book examination. Students may use unannotated copies of the

Land Title Act and the Property Law Act. Students will be given a course outline

with this examination.

The questions are not of equal marks. Please read all the questions before starting

your answers. Please discuss the reasons for your answers. Please stick to the

time guidelines.

Unless the question states otherwise, assume the facts occur in British Columbia

in 2003.

Please ensure you respond to the question asked and the facts included in the

question. Marks will not be awarded for general statements of legal principles

that are not tied in to the exam question.

Please answer all 3 questions.

THIS EXAMINATION CONSISTS OF 3 QUESTIONS
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1. In the decision of the Supreme Court of Canada in Delgamuukw, Chief Justice

Lamer commented:

20 marks

36 minutes

“Aboriginal title has been described as sui generis in order to distinguish it from

“normal” proprietary interests, such as fee simple. However, as I will now

develop, it is also sui generis in the sense that its characteristics cannot be

completely explained by reference either to the common law rules of real property

or to the rules of property found in aboriginal legal systems. As with other

aboriginal rights, it must be understood by reference to both common law and

aboriginal perspectives.”

Elaborate in detail on this statement using historical and current case law. Be

sure and make reference to both common law and aboriginalperspectives.

2. Alec and Eve, after 10 years of urban life, are restless. They decide to buy a

40 acre parcel of land - Lot 23, District Lot 2286, Range 5, Coast District,

Plan 5453 (“Lot 23”).

You are a newly called solicitor. Alec and Eve fax you a copy of the Contract of

Purchase and Sale (the “Contract”) signed by the vendors, Mickey John Mouse

and Minnie Ruth Mouse (“John and Ruth”), and by Alec and Eve as the

purchasers. One of the conditions in the Contract is that the purchase of Lot 23 is

“subject to the approval of the title by the purchaser’s lawyer”. Alec and Eve ask

you to give them advice and write you a letter which says (among other things):

a)

b)

c)

4

Lot 23 is roughly rectangular and about 40 acres in size. Its northern

boundary is the shoreline of Lake Eden. Its southern boundary is a public

road. It is one of 24 lots in a rural subdivision which was created in 1995.

Some of the lots are on the other side of the public road.

Serpent Creek flows year round through Lot 23 and empties into Lake

Eden.

20 acres of Lot 23 are cleared of trees and suitable for raising crops. John

and Ruth have used the 20 acres as hay fields and pasture for their horses.

Alec and Eve want to expand the agricultural use of the land. They feel

Serpent Creek will be a great source of water for irrigation.

The farmhouse on Lot 23 has a well but the quantity and quality of the

water is poor. Serpent Creek water can be piped to the house if 300 feet of

pipe is installed.
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4 Lot 23 has an old, but well maintained, farmhouse on it. Alec and Eve are

thrilled with the many built-in pieces of furniture and a huge rustic

chandelier which hangs in the dining room. Some renovations have just

been completed and some additional work is still to be done before Alec

and Eve take over ownership.

0 There are also other buildings on Lot 23:

9

ii)

iii)

iv)

4

A 2000 square foot garage. John and Ruth have rented the garage

to a neighbour, Bill, for 10 years, Alec and Eve have read the

lease. The lease has 7 years remaining. Bill has use of the garage

only. He pays rent of $400.00 per month.

A mobile home (“Mobile”). The Mobile is located on cement

blocks on a 1 acre fenced part of Lot 23 in the south west comer.

Joan has just signed a lease on the 1 acre and the Mobile for 4

years. She acts as a caretaker when John and Ruth are in

California. No one seems to be able to locate a copy of the lease

so far.

A lean-to. This lean-to is located on a 2 acre fenced part of Lot 23.

Annie has rented the lean-to and the 2 acres for 2 years to pasture

her llamas.

A boathouse. This boathouse is located on the shore of Lake Eden.

It is on pilings and extends 12 feet out over the surface of the lake.

A small guest cabin (the “Cabin”) located in the north west comer

of Lot 23.

s> There is a 2 acre swampy area located along part of Serpent Creek. Alec

and Eve have noticed two signs which read “Entrance to this Area

Restricted - Omineca Nature and Conservancy Society” at the edge of this

swampy area.

h> There is a well-travelled 5-foot wide path which goes from the public road

to the shore of Lake Eden. While Alec and Eve were viewing Lot 23, they

noticed several groups of people carrying canoes down to Lake Eden.

John and Ruth explained that those people “were just neighbours and

friends” who they let use the path to get to the lake to launch their canoes.
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0

j)

k>

8 marks

14 minutes

2.1

6 marks

11 minutes

2.2

6 marks

11 minutes

2.3

2.4

4 marks

18 minutes

2 marks

4 marks

Alec and Eve don’t like the idea of sharing Lot 23 with others. They

would like to use the garage to grow indoor plants and the Mobile as a

guest cottage when their city friends visit. After a minor altercation at a

zoo, they decided they don’t like llamas. The thought of “sharing” their

lakefront with canoeists is very upsetting.

Alec and Eve want to be co-owners of Lot 23.

John and Ruth, as a condition of the sale, want to be able to use the Cabin

for as long as they are alive. This must be a term of the sale. John and

Ruth are in their sixties.

Alec and Eve had all this information before they signed the Contract.

You do a title search in the Lower Mainland Land Title Office. A copy of

the search is attached as Schedule A to this examination. Assume all of

the information on it is complete and accurate.

Alec and Eve have scheduled a 3-hour appointment with you to discuss

the “title” to Lot 23.

In preparation for this meeting, answer the following questions:

British Columbia is said to have a Ton-ens land registration scheme.

Describe the general features of this scheme.

What types of interests in land may be registered under the British

Columbia Land Title Act? Give examples of each.

Give two examples of interests in land which the courts have held are @

capable of being registered under the British Columbia Land Title Act.

Give case authority for each of your examples.

Discuss the general nature of the following charges which appear on

Schedule A. Refer to the Land Title Act where appropriate. Given what

Alec and Eve have told you, what might you expect to find in the

documents supporting each of each of these charges? How will you

explain the effect of these charges on Alec and Eve if they should become

the owners of Lot 23?

0

ii)

iii)

Easement PJ134678;

Statutory Building Scheme PJ134975;

Covenant RK2468;
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18 marks

32 minutes

18 marks

33 minutes

6 marks

11 minutes

3. The law requires the “4 Unities” to be present to create a joint tenancy.

4 marks

14 minutes

4 marks

2.5

2.6

Alec and Eve want to get rid of Bill, Joan and Annie. In each case, what is

your advice to them? Give authorities to support your advice.

From your knowledge of property law, the facts and Schedule A, what

other issues relating to the title and their purchase of Lot 23 should you

discuss with Alec and Eve? Give your reasons and authorities for each

issue.

2.7 Referring to the rules at common law which govern the relationship

between the registered owner of the fee simple in land and a life tenant (or

tenants), what terms should the agreement between Alec and Eve and John

and Ruth contain for the use of the Cabin to modify the common law

rules?

3.1 Discuss these 4 Unities. Compare or contrast each Unity to what is

required to have a tenancy in common.

3.2 Wilma, one of three joint tenant co-owners of Blackacre, telephones you

at your law office. Wilma wishes to be sure that her share in Blackacre

will pass to her nephew Fred under her will when she dies. Fred is the

sole beneficiary of her estate. Give her two alternatives to accomplish this

objective. Give case law to support the alternatives you choose.

SCHEDULE A

LAND TITLE OFFICE: LOWER MAINLAND PAGE 1

REQUESTOR: I. M. STUDENT 12:48 2003-04-07

TITLE NO. MJ98765 PRINCE RUPERT

TITLE NO.: MJ98765

FROM TITLE NO.: Ml5704

APPLICATION FOR REGISTRATION RECEIVED ON: 01 JANUARY, 1996

ENTERED: 07 JANUARY, 1996

REGISTERED OWNER IN FEE SIMPLE:

MICKEY JOHN MOUSE, DOCTOR

MINNIE RUTH MOUSE, DOCTOR

123 MAIN STREET

DISNEYLAND, CALIFORNIA

U.S.A. 90210

AS JOINT TENANTS

TAXATION AUTHORITY:

OMINECA ASSESSMENT DISTRICT

DESCRIPTION OF LAND:

PARCEL IDENTIFIER: 01 O-469-575

LOT 23 DISTRICT LOT 2286 RANGE 5 COAST DISTRICT PLAN 5453

LEGAL NOTATIONS:

THIS CERTIFICATE OF TITLE MAY BE AFFECTED BY THE AGRICULTURAL LAND

COMMISSION ACT, SEE AGRICULTURAL LAND RESERVE PLAN NO. 7800

CHARGES, LIENS AND INTERESTS:

NATURE OF CHARGE

CHARGE NUMBER DATE TIME

EASEMENT

PJ134678 1995-12-12 12:13

REMARKS: SHOWN ON PLAN VIP54322;

APPURTENANT TO LOTS 20,2 1,24, PLAN 5453

STATUTORY BUILDING SCHEME

PJ134975 1995-12-20 14:5 1

REMARKS: INTER ALIA

COVENANT

RR2468 1996-01-02 15:59

REGISTERED OWNER OF CHARGE

THE CROWN IN RIGHT OF BRITISH COLUMBIA AND THE OMINECA

NATURE AND CONSERVANCY SOCIETY

RR2468

REMARKS: SECTION 2 19 LAND TITLE ACT

“CAUTION - CHARGES MAY NOT APPEAR IN ORDER OF PRIORITY. SEE SECTION 28, L.T.A.”

DUPLICATE CERTIFICATE OF LNDEFEASIBLE TITLE: OUTSTANDING

TRANSFERS: NONE

PENDING APPLICATIONS: NONE

***CURRENT INFORMATION ONLY -NO CANCELLED INFORMATION SHOWN***

***END OF EXAMINATION***
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NOTE:

1. This is a closed book examination. Students may use unannotated copies

of the Lund Title Act and the Property Law Act. Students will be given a

course outline with this examination.

2. The exam is made up of 4 parts.

Part A consists of a hypothetical with three accompanying questions.

Answer all three questions. Marks: 40; suggested time allocation: 1 hour,

12 minutes.

Part B gives you a choice between two questions, each of which has 5 subquestions.

Answer one question, making sure to answer all parts of the

question. Marks: 10; suggested time allocation: 18 minutes.

Part C gives you a choice between seven (short answer) questions.

Answer four. Marks: 20 (5 per question); suggested time allocation: 36

minutes (9 minutes per question).

Part D gives you a choice between three essay questions. Answer one.

Marks: 30; suggested time allocation: 54 minutes.

3. Assume all facts occur in British Columbia in 2003. If you require further

information to complete your answer, please indicate what this

information is and why it is relevant.

4. Use the l/2 hour of reading time to think through and outline your

answers. Coherence and structure will be taken into account in evaluation.
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PART A

MARKS

40 Abigail Appleby has been negotiating with Bartholomew Bergquist to

purchase the fee simple reversion in an old warehouse located in

Yaletown. The property is leased to a company, Andean Tea Company

Ltd., which imports and sells exotic teas and beverages from Bolivia.

Andean is a one-person company owned by Carlotta Castaneda. The lease

is a standard lease for a term of three years with a tenant’s option to renew

the term for another three year term. When Carlotta entered into the lease

in 2001 she also bargained for an option to purchase the warehouse from

Bartholomew for $3 million dollars at any time before May 31,2003. This

amount was greater than the fair market value of the warehouse in 2001;

however, Carlotta was convinced that property values in this area would

soar. The transaction was entered into and the lease document, which also

contained the terms and conditions of the option to purchase, was

registered as a charge on the fee simple title to the property. The option to

purchase is not on the face of title as a separate charge.

Answer all three of the following questions based on the above facts and

the additional information given in each question. You should note that

each fact scenario differs somewhat, and that each question should be

answered with reference only to those facts set out in the question and in

the above paragraph.

1. The sale of the warehouse is completed, and Abigail becomes the

registered fee simple owner subject to the registered lease in favour of

Andean Tea. Two weeks ago Carlotta, who had been away on an

extended trip basking in the Bolivian sunshine, returned and learned that

Bartholomew had sold the warehouse to Abigail. She notifies Abigail that

she intends to exercise the option to purchase the warehouse for $3

million, with the sale to be completed by May 15th. Abigail is stunned;

she has just paid $4 million for the property. Abigail seeks advice from the

law firm at which you are an articling student. Your principal asks you to

investigate the law relating to Abigail’s problem. In her opinion the matter

can be easily resolved because Carlotta’s option to purchase is

unregistered.

In a concise memorandum explain to your principal the legal argument(s)

that could be made by Carlotta’s lawyer to justify her claim to be able to

exercise the option to purchase. Then explain the legal argument(s) to be

made on behalf of Abigail. Conclude with your opinion as to who has the

stronger case, and why. (14 marks; suggested time allocation, 25 minutes)
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2. Assume the facts as set out in Question 1. Abigail is attempting to sort out

the situation with Carlotta, and is feeling quite distressed. She contacts

her estranged husband, Xavier, and in short order they have reconciled.

As a gesture of her faith in their renewed commitment to one another,

Abigail transfers the warehouse to herself and Xavier as joint tenants.

This transfer is duly registered. Two days later, Abigail enters a restaurant

and finds Xavier having lunch with his high school sweetheart. Feeling

betrayed, Abigail shouts at Xavier that the marriage is over (again) and

that she wants his belongings out of her apartment within 24 hours, adds a

string of insults, and concludes by yelling “And we’re not joint tenants

anymore!” Xavier, who has been getting increasingly agitated listening to

all this, shouts back “Fine by me! I don’t know what I was thinking trying

to get back together with you. You’ve brought me nothing but grief since

the day I met you.” Abigail walks out of the restaurant. Xavier goes

straight his lawyer’s office and changes his will, which he had just

modified the previous day to make Abigail his sole beneficiary, so that in

the event of his death everything is to go to the Vancouver Cat and Dog’s

Home. On the way home from the lawyer’s office he suffers an

unfortunate accident (of the mysterious kind that seems to occur all too

often when individuals have just done something legally significant) and

dies. Abigail hastens into your law firm wanting to know whether she is

entitled to Xavier’s share of the property under the right of survivorship.

Provide an opinion as to how this question should be answered, along with

a concise explanation of the applicable law. (6 marks; suggested time

allocation, 11 minutes)

Note: The following question is to be answered on the basis that the option

to purchase is NOT a registered charge on title.

3 For the purposes of this last question, we turn back the clock. Assume that

pre-contract negotiations between Abigail and Bartholomew for the sale of

the warehouse are still underway. Being a cautious individual, Abigail

contacts your firm for legal advice. You are sent to the Land Title Office

to search the title to the warehouse. The register shows that Bartholomew

is the registered owner in fee simple and that Andean Tea Company Ltd.

has a registered lease. Being fairly cautious yourself, you read the terms of

the lease and become aware of the option to purchase in favour of

Carlotta. You return to the firm and inform your principal of the option.

One of the associates argues that Abigail will not be affected by an

unregistered interest, because she will be able to rely on section 29 of the

Lund Title Act. Your principal says she is not so certain of that opinion.

You are instructed to prepare a concise memorandum explaining the effect

of section 29 on a purchaser in Abigail’s position. You are also asked to

advise Abigail as to whether she should continue with the purchase. (20

marks; suggested time allocation, 36 minutes)
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PART B

This section gives you a choice between two questions, each of which has five parts.

Answer either Question 1 g Question 2. Be sure to answer all parts of the auestion!

MARKS

10 1. Consider the following gift of Blackacre in a will:

To my daughter Oriana for life, but if she marries a Paraguayan, then to

my nephew Amadis.

The testator, who was born and raised in Bolivia, is one of the last

surviving veterans of the Chaco War of 1932-35, between Bolivia and

Paraguay. Oriana is his only child. (Note: I have nothing against

Paraguayans. Honestly.)

a. What interest does Oriana have? Is it vested or contingent? (1

mark)

b. What interest does Amadis have? Is it vested or contingent? (1

mark)

C. In your view, is a court likely to regard the condition attached to

Oriana’s interest as invalid? Why or why not? (4 marks)

d. What would be the effect (if any) if this were an inter vivos

transfer rather than a disposition in a will? (2 marks)

e. Again assuming that this is an inter vivos transfer, what would be

the effect of changing the wording as follows? (2 marks)

To my daughter Oriana for life until she marries a Paraguayan,

then to my nephew Amadis.

2. Consider the following gift of Blackacre in a will:

To Pablo for life or until he reaches the age of 80, remainder to Paloma if

she marries someone who speaks Spanish fluently.

Pablo is the testatrix’s brother; Paloma is his daughter. The parents of the

testatrix and Pablo had moved to British Columbia in the 1950s from

Spain. Pablo is currently 75. Paloma is 55 and is unmarried at the present

time.
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What interest does Pablo have? Is it vested or contingent? (1

mark)

What interest does Paloma have? Is it vested or contingent? (1

mark)

In your view, is a court likely to regard the condition attached to

Paloma’s interest as invalid? Why or why not? (4 marks)

What would be the effect (if any) if this were an inter vivos

transfer rather than a disposition in a will? (2 marks)

What would be the effect of changing the wording of the

disposition in the will, as follows: (2 marks)

To Pablo until he reaches the age of 80, remainder to Paloma if

she marries someone who speaks Spanish fluently.

PART C

This section gives you a choice between seven short-answer questions. Answer four.

MARKS

20 1. Explain the way in which the B.C. land title system protects the interests

of a beneficiary under a trust.

2. What is the function of the Assurance Fund within a Torrens system?

Discuss with reference to the B.C. Land Title Act.

3. Explain the concept of “equitable waste” and how it may limit the ability

of a life tenant to deal with property.

4. Provide a brief explanation of the effect of s. 20 of the Land Title Act on

registered judgment creditors.

5. What is the effect of the decision in Canadian Commercial Bank v. Island

Realty Investments on the scope of the principle set out in the decision in

Credit Fancier v. Bennett?

6. Provide a concise description of the concept of “unities” in the context of

co-ownership.
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7. Explain the following statement: “The common law presumptions

regarding the creation of fee simple and life estates have been reversed by

statute.”

PART D

This section gives you a choice between three essay questions. Answer one.

MARKS

30 1. Consider the following section from the Saskatchewan Land Titles Act:

156. No title or interest held in joint tenancy may be alienated by

an instrument purporting to grant the title or interest unless the

alienation is authorized:

(a) by all the joint tenants, in writing; or

(b) by court order, on the application of one of the joint tenants.

Would you support the inclusion of a similar requirement of consent for

one joint tenant to transfer his or her title or interest here in British

Columbia? As an alternative to such a requirement, would you support a

change to the law reflected in the Stonehouse decision so as to provide that

severance would be deemed to take place only upon registration of the

transfer? Discuss both of these alternatives with reference to the existing

law relating to joint tenancy in British Columbia, and make a

recommendation as to which alternative would strike the proper balance

between the interests of the joint tenants as co-owners with a right of

survivorship, on the one hand, and their individual rights as property

owners, on the other. Be sure to include examples from the case law.

2. Consider the following excerpt from Chief Justice Lamer’s reasons in

Delgamuukw v. British Columbia:

[I]n my view, lands subject to aboriginal title cannot be put to such

uses as may be irreconcilable with the nature of the occupation of

that land and the relationship that the particular group has had with

the land which together have given rise to aboriginal title in the

first place. As discussed below, one of the critical elements in the

determination of whether a particular aboriginal group has

aboriginal title to certain lands is the matter of the occupancy of

those lands. Occupancy is determined by reference to the activities

that have taken place on the land and the uses to which the land has

been put by the particular group. If lands are so occupied, there

will exist a special bond between the group and the land in
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question such that the land will be part of the definition of the

group’s distinctive culture. It seems to me that these elements of

aboriginal title create an inherent limitation on the uses to which

the land, over which such title exists, may be put. For example, if

occupation is established with reference to the use of the land as a

hunting ground, then the group that successfully claims aboriginal

title to that land may not use it in such a fashion as to destroy its

value for such a use (e.g., by strip mining it). Similarly, if a group

claims a special bond with the land because of its ceremonial or

cultural significance, it may not use the land in such a way as to

destroy that relationship (e.g., by developing it in such a way that

the bond is destroyed, perhaps by turning it into a parking lot).

Do you agree with the Chief Justice’s conclusions regarding this “inherent

limitation” on the use of lands subject to aboriginal title? Discuss in light

of your understanding of the nature of aboriginal title and the differing

perspectives on the relationship to land reflected in common law and

indigenous traditions (as set out in the readings); you may also wish to

include the issues raised by the two guest lecturers on treaty negotiations.

3. Consider the following statement made by a well-known political scientist.

The meaning of property is not constant. The actual institution,

and the way people see it, and hence the meaning they give to the

word, all change over time.. . The changes are related to changes

in the purposes which society or the dominant classes in society

expect the institution of property to serve.

Do you agree with this statement.7 Discuss with reference to at least two

examples from the material covered in this course over the past year.

(This could include the law relating to aboriginal title.)

END OF EXAMINATION
