Charter Exam Can – December 2004
C = Charter, POFJ = Principles of fundamental justice, SOP = separation of power, PP = political, philosophy, JR = judicial review, OT = Oakes test, CL = classical liberal, SD = social democrat, EOAG = Enumerated or analogous grounds, FOA = Freedom of Association, G in a box = Government
Does the charter apply?
s.32(1) – C applies to parliament and government of Canada, and to the legislature and government of each province ( Gov in nature? – gov body like parliament, legislature, executive.

 gov in s.32 is not political science meaning of 3 branches of gov (Legis, judicial, exec) (Dolphin).

Who is a GA may change over time, tuition fees are increasing, privatization reduces scope of C

No a priori elucidation (Eldridge).
	Gov by association?

	Indicators that are a GA
	Argument that not a GA

	Control – is body a vehicle for implementation of gov policy? (Eldridge, Douglas College)
Regular and routine control? (Stoffman)
Legal and practical control?

Who sets the goals and decides the means to achieve the goals?
	Being publicly funded, created by statute, heavily regulated and performing an important public function is not determinative (McKinney, Stoffman)
Day to day operations autonomous – Stoffman.

	Created by and derive powers from statute? (Slaight) Exercising statutory authority?
	

	Democratically elected and accountable? (Godbout)

Board appointed by gov?(Douglas college)
	Governmental approval of board is not enough (Stoffman – could just be a rubber stamp)

	Taxing power, ability to create laws. (Quintessentially governmental? essentially public? functions)
	

	Coercive authority – impinge on individual freedom (McKinney, Stoffman)
	

	Tradition (universities had tradition of academic freedom - McKinney)
	Tradition (Colleges traditionally within government control – Lavigne, Douglas)

	Municipalities (Godbout)
	Universities (McKinney), Hospitals (Stoffman)


All acts of GA are covered by the charter (Lavigne, Godbout) – else would make acts look non gov with carefully crafted contractual arrangements (Lavigne, Godbout).  ( activity irrelevant
Gov acts of non-GA will be covered by charter e.g. when implementing gov policy, are the acts inherently governmental? (Eldridge) ( activity is relevant – delivering a public service?
The way a law is applied may violate the charter – last line p377 (Jones)

Courts are not gov when acting as neutral arbiters (Dolphin)

Charter applies to administration and management of court process (Dagenais, BCGEU) 
Charter applies to legislation governing the dispute between private actors (Blainey)

By-laws and municipal resolutions are subject to charter review (Godbout)

Despite s.52, Charter does not directly apply to common law (Dolphin) and will not give private parties a cause of action (Hill)(bring you action in contract / tort etc. – always say how you plan to get before the court), but common law can be modified to reflect charter values (Hill, Pepsi). BOP on party attacking the law (Dolphin), be deferential to the CL, incremental change, big changes left to legislature (Dolphin).
Don’t do s.1 analysis – weigh charter values framed in general terms against the CL. 
SECTION 1 ANALYSIS:

Level of Deference:

Contextual factors will determine courts position on the continuum between deference and activism. 
List contextual factors for relevant section.

1. Ends analysis -What is the purpose of the provision?

The objective must be pressing and substantial and there must be at least some evidence to justify overriding constitutionally protected rights in a FADS. (RJR)

BOP is on gov and standard high to prevent erosion of constitutional rights.

How one defines the purpose and how one characterizes the activity is critical. 

The relevant purpose is the one at the time of enactment (Zundel).

In this case I want to (strike/uphold) and so want to define the purpose…… The facts indicate …. 

2. Means analysis - Proportionality test 

Rational connection (RC): 

Don’t need scientific evidence – rational link between the objective and the legislative means need only be reasonable (Ross, Irwin)

Reasonable apprehension of harm will be sufficient (Ross, Keegstra, Butler)

“In this case, the …(means)… is rationally connected to …(purpose of legislation).”

Cases which failed on rational connec: Zundel, RJR (one provision only),Andrews, Miron, M v H.

Minimum impairment: 

If being deferential then the means do not have to be the least intrusive possible (Keegstra, Butler). Should allow the government to choose from a range of options and use multiple measures (Keegstra, Butler). If not criminal more likely to pass minimal impairment - cannot go to jail for violation of regulatory law.

Look at the two characterizations – what type of activity does the law intend to prevent, what type of activity does the law actually prevent. Don’t look only at fact pattern in this case, look at the speech which the provisions catch overall (Zundel).

If criminal:

Criminal law is most draconian measure – stigma is severe (Zundel, Keegstra), could less extreme human rights legislation be used, would disclaimers before broadcast be sufficient? 

Does the crim law provide defences (Keegstra, Butler), require mens rea (Keegstra), is it overly broad (Keegstra, Butler), are there exclusions/internal limitations (Butler) – will it stifle healthy commentary because of fear or prosecution? (Zundel) 

Is there a requirement for harm – should have one – reasonable basis for concluding that harm will result is enough, don’t need actual proof of harm (Butler)

Will high value speech be caught? Think of examples!

Are there fair comment / educational / artistic exceptions?

Are all the terms defined? Swear words / playboy may be obscene.

Cases which fail on min impairment: Peterborough, Rocket, RJR, Kmart, Zundel, Ross, RR MVA, Morgentaler, Andrews, Miron, Vriend, Eldridge, M v H
Proportionality: 

Require proportionality between

(a)  The objective and the deleterious effects (limitation of right) (Oakes); and

Practicalities of enforcement - deleterious to have high admin laws which are difficult to administer and bring the administration of justice into disrepute. 

Will be few deleterious effects of restricting non valuable speech (Keegstra)

Quarantine for aids patients would fail at this stage

(b) The salutary effects and the deleterious effects (Dagenais gloss - makes it harder for the Crown because now have pass two hurdles) 
Need evidence of how the law has been applied – is there evidence that it is fulfilling the intended purpose in a positive way. 

Symbolic statement that will not support hate speech may be a salutary effect. 
Cases which fail on proportionality: Rocket, Zundel, Ross, G(J), Vriend, M v H

s.2b – Freedom of expression
Is the activity expressive?

Activity is expressive if it attempts to convey meaning?(Irwin) Content is irrelevant (Keegstra).
Activity can be expression so long as it is not violent (Irwin Toy, Keegstra) – substance can be violent but form cannot (Sharpe, Butler). 

Obscene material of physical acts may be expressive (Butler)

However some activity may not be expressive – parking a car (on parliament lawn (?)), stopping work (?)

Is the purpose of the law to restrict expression? If so then will violate s.2b (Irwin).
Explain whether the law attacks content or form or both. 

Where content is restricted then will violate s.2b (Prostitution Ref).
Is the effect of the law to restrict expression? (Peterborough)
Plaintiff must show that relates to at least 1 of 3 values which underlie s.2b

· Search for truth

Hate literature does not advance search for truth (Keegstra)

Obscene material will not significantly assist search for truth (Butler)
· Furtherance of democratic process

Not all political speech will be valuable – Hate speech may carry political message but it has low value and undermines democracy. 
· Quest for self-fulfillment. 

Consider not only those being restricted but also those whose self-fulfillment will be stunted if the law is struck down (Keegstra)

Obscene material will not assist significantly further self fulfillment (Butler)

Contextual factors will determine courts position on the continuum between deference and activism. 

· Value of speech? (3 underlying values: search for truth, political process, self-fulfillment)

Look at the speech targeted by the law, not the speech in the particular case (Zundel). 

Political speech high value – essence of democracy that those in power are subject to scrutiny. 

Commercial speech generally less valuable (Irwin, Prostitution Ref, Butler), but may be valuable – look at possible benefits from the speech (Rocket, RJR)

Despite the commercial component – labour speech is valuable (Kmart, Pepsi)

Art/literature/movies with commercial motive may also be valuable. 

Irrational speech may be of lower value, but is still protected by s.2b (Pepsi)

Hate speech low value – Distorts the search for truth (Keegstra, Ross).

False speech is protected and can be valuable (Zundel)

Obscene expression has low value (Butler)

· Vulnerable groups? 

Children (Irwin) and even Parents (Irwin) 

Dentist patients (Rocket) – need information, Smokers (RJR) need information on relative tar content. 

Socio economic class whose expression is limited (Peterborough, Kmart, Pepsi)?

Victims of hate speech (Keegstra, Ross) and targeted minorities (Ross).  

Quota’s to protect Canadian artists

Big business NOT in need of protection (Kmart).

Charter must not be used to roll back legislation protecting less advantaged persons (Edwards Books)

False speech provisions did not protect vulnerable groups (Zundel)

Obscene material degrades vulnerable groups (Butler)

· Is it socio economic balancing legislation or criminal law?


If so will not substitute its views (13 y/o in Irwin)



Defer to parliament for policy making (Ross)



Lack of definitive evidence (Irwin(p114,172), Keegstra, Butler) – more deferential.


Allocating scarce resources – deference (Irwin p114)


Difficulty in devising legislation – (Butler)

May be criminal but still balance social issues and suggest a deferential approach overall (RJR, Butler, Keegstra)


Individual has limited resources and so must be critical of the legislation. 

False speech provisions were not balancing social issues (Zundel)

Where there is little evidence on the harm caused by certain speech will be deferential (Butler)


Cannot go to jail for violation of regulatory law.

s.2d - Freedom to associate
FOA is an individual right (Alberta Ref, Prof Institute). Individuals have the right to form associations however the association, once formed, has no rights to perform even fundamental activities. (Alberta Ref, Prof Institute).
Commercial activity is considered to be activity of the association and is not protected (Richardson).
If the legislation attacks the associative nature of the activity then it will violate s.2d because it will limit the individual’s right to form an association (Alberta Ref, Prof Institute).
Group activity will be quantitatively different, but is it qualitatively different? ( Apply the individual analogy approach. 
No individual analogy approach between one person stopping work and a group striking (Albera Ref)
No individual analogy between individual forming a contract and company forming a contract – contracting to sell goods is inherently collective because need to work together to fulfill contract (Richardson). 

Scope of FOA on p27 CAN, Freedom of association is not at core of s.2d

Freedom to not associate

Freedom to not associate is an individual right, but not all compelled associations will violate s.2d – the state is a club we must all belong to (Lavigne).

If give a robust right to not associate then you will undermine equality and anti discrimination. 
Is the right to not associate violated ( Consider (Lavigne):
1. Does it further collective good or social welfare?

2. Is it already compelled by the facts of life?
3. Is a liberty interest attacked? (948 CN)

4. Is the organization acting in furtherance of the cause for which it was created?

Contextual factors will determine courts position on the continuum between deference and activism. 

· Value of the interest? How severe are the consequences for the target group?

Economic concerns, equality issues – See Etheringtons values p48 CN
· Vulnerable groups? 

Socio economic class whose expression is limited (Peterborough, Kmart, Pepsi)?
Alternative means of communication.

Power imbalance between groups. 

Charter must not be used to roll back legislation protecting less advantaged persons (Edwards Books)

· Is it socio economic balancing legislation?

If so will not substitute its views (13 y/o in Irwin)


Defer to parliament for policy making (Ross)


Lack of definitive evidence (Irwin(p114,172), Keegstra, Butler) – more deferential.

Allocating scarce resources – deference (Irwin p114)

Difficulty in devising legislation – (Butler)

· Expenditure involved

Incremental steps approach will be acceptable where large gov spending involved (Egan)

If no government spending required may more likely find discriminatory (Miron) and if will save welfare expenses even more likely to find discriminatory (M v H)

s.7 - Does it violate L, L or SOP?
Generally only protects you in the administration of justice (Ref Re MVA, Morgentaler, G(J)), but there are exceptions (Godbout) and it is still an open question (Gosselin).
	Infringes
	Does not infringe

	Liberty

	Prison (Ref re MVA)
Probation orders

Telling where to live (Godbout – but need balancing)
Removing children from custody w/o legal aid (G(J))
Ensures more than freedom from physical constraint but not unlimited freedom (Godbout)
Liberty includes right to bring up and educate ones children within acceptable limits (Wilson in Jones)

Liberty gives personal autonomy over important decision intimately affecting private lives (Wilson in Morgentaler)
	Not being permitted to speed
Being required to comply with environmental regulations. 


	Is a fundamentally or inherently personal choice which relates to personal autonomy/dignity limited? (Godbout)

	SOP

	Interference with choice and decisions about your body (bodily integrity) (Morgentaler).
Unnecessary delay violates SOP (Morgentaler)
Removing children from custody w/o legal aid (G(J))

Denial of control over bodily integrity including pure psychological health (Rodriguez)
	Requiring children to go to school (Jones, G(J))
Police negligently shooting kid, kid sent to army (G(J))
Benefits being contingent on participation in educational program (Gosselin). 

	Is there a significant interference with physical or psychological bodily integrity (more than everyday stress, need not be hospitalized) (G(J))?


Is the deprivation in accordance with the POFJ?

Basic tenants approach:

MR required for offences with risk of imprisonment (Ref Re MVA)
Cannot be guilty of a crime by accident
Defence to criminal charge should not be illusory (Dickson in Morgentaler)
Other charter principles – right to trial in reasonable time….
Sanctity of life is to be protected (Rodriguez)
Individual rights can be subordinated to collective interests ONLY if justified (Godbout)

Childs right to life and health (Childrens aid society)

Legal aid should be provided when important interests are at stake (I read this into G(J))
Test for POFJ (Rodriguez):

· More than CL

· Must be some consensus that tenant is vital and fundamental  

· Principle cannot be too broad and vague, but must have some precision

· Must be legal principles

Human dignity and autonomy of individuals must be respected is NOT a POFJ when that is the very value underlying SOP (Rodriguez)

People should not be subject to pain and suffering (Bakan suggestion for Rodriguez case).
Manifest unfairness approach:

Provinces school inspection system must not be manifestly unfair (Jones)
If restrict liberty / SOP in a way that is unnecessary then it will be manifestly unfair (Beetz in Morgentaler). Similar to minimal impairment in the OT, starts to encroach on s.1. 
Bureaucratic procedural structure may be manifestly unfair (Dickson in Morgentaler).
If is not arbitrary then will not be manifestly unfair (Rodriguez)  
Not having lawyer when child will be taken away is manifestly unfair (G(J)).

s.1 analysis for s.7d violation

Because the relevant principles are similar, if liberty / SOP has been deprived contrary to the POFJ it is unlikely that it will be justified in a FADS (Godbout, G(J), Ref Re MVA, Morgentaler), but it may be (Rodriguez).
Contextual factors will determine courts position on the continuum between deference and activism. 

How valuable is the liberty / SOP interest? How severe are the consequences for the target group?

Control over children (G(J)) is more valuable than where you live(Godbout)?
What is the level of psychological harm that the violation of SOP is causing? (G(J)).
Is it socio economic balancing or value weighting legislation?
Defer to parliament for policy making (Rodriguez)


Difficulty in devising legislation (Rodriguez)

Lack of definitive evidence (Irwin(p114,172), Keegstra, Butler) – more deferential.

Expenditure involved

If minimal gov spending is involved then likely not justified (G(J)).

Incremental steps approach will be acceptable where large gov spending involved (Egan)

s.15 – Equaltiy rights
Comparative groups:
s.15 requires comparison between individuals / groups – what are the CG’s in this case?

Is there a limitation of one of the 4 basic equality rights?

Is there a distinction on the face of the law (formal equality)? – If so there is a limitation

Facially neutral law may still infringe equality (Eldridge), but there must be an unequal effect / adverse impact (Substantive Equality)? 

Is there evidence of a direct causal link between the law and the adverse affect on the target group (Eldridge, Symes)? “In this case the adverse effect is... which is/is not caused by the law...”
Must consider the target comparative group as a whole, not the individual in the case.
Substantive equality should guide s.15 analysis (Andrews, Symes), even if formal equality is violated, may not be discriminatory (Weatherall).
On these facts, are there sufficient social differences between the comparative groups for there to have been a violation of substantive equality?

Is the equality limitation based on a ground protected by s.15?
Do not consider the impugned law at this stage (Turpin).

Is it an enumerated ground? = Race, national or ethnic origin, colour, religion, sex, age (but may not be discrimination – Law), mental or physical disability (Eldridge)

Is it an analogous ground? Enumerated grounds are not exclusive (Andrews) 
No single test for analogous ground is determinative (Miron) and intention of parliament is irrelevant. 
· Political social or legal disadvantage in our society? (Turpin)

· History of discrimination, ill treatment or disempowerment?

· Discrete and insular minority? (Turpin)

· Is distinction based on a personal characteristic (Andrews, Egan, Miron), rather than merits or ability (Law) and does it speak to dignity, worth and freedom? 
Analogous = Sexual orientation (Vriend, Egan, M v H), non-citizens (Andrews), people in unmarried relationships (Miron)
Not analogous = Place of residence (Turpin).
Is the limitation of equality discriminatory?

Contextual factors should be assessed for discrimination analysis (Law)
How valuable is the interest; how severe are the consequences for the target group?

Bus usage / medicare denial / relationship status ?

Does the discrimination reflect on how society values/respects the group? (M v H)

Does it denigrate in a severe and substantial way? (M v H)

Vulnerable/ameliorative factor
Does the law ameliorate disadvantage and promote equality – if so will be deferent, cannot strike down effective egalitarian legislation in the name of equality. 
Is the target group less vulnerable (Law, Weatherall)?

Disadvantaged groups are susceptible to further oppression; if target group is vulnerable it will more easily be found discriminatory (Miron)

Connection between law and life situation of the target group:

Is the law arbitrary or rational, is it based on a relevant distinction between the target group and the benefiting group? (Law)

Does the target group have similar needs as the benefiting group? (M v H) 

Expenditure involved

Incremental steps approach will be acceptable where large gov spending involved (Egan)

If no government spending required may more likely find discriminatory (Miron) and if will save welfare expenses even more likely to find discriminatory (M v H)

Consider discrimination purposively and contextually:

Is there a conflict between the purpose of the law and the purpose of s.15 which is to prevent violation of human dignity and freedom through the imposition of disadvantage, stereotyping or political or social prejudice? (Law). 

Would a reasonable person in the claimant’s circumstances find the legislation to demean their dignity having regard to the individual’s or group’s traits, history, and circumstance?

Does the law have the effect, intentionally or otherwise, of imposing burdens or disadvantages on the target group? (Andrews) or denigrating and implying the target group is less capable or worthy? (Law) 
If is distinction based on EOAG then it will very likely be discriminatory, but the burden remains on the challenger. If the law is designed to protect a more vulnerable group or address unequal situations then it may be justified (Law, Weatherall).

If government decides to implement a program or policy, it must do it in a non-discriminatory way (Eldrige)
The ….(social disadvantage = sex, disability) is directly related to their inability to ……. (benefit from the service, have access to jobs) and ….is an EOAG.
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