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Application of Charter
Public private distinction is absurd – Promoting the economy is a furtherance of gov policy

History shows that gov and commercial world are intertwined – Hudson’s Bay company.

Obsession with separation of gov and commercialism is extreme, but not necessary, communism it is all public. 

s.52 says that the constitution is supreme over all law ( Dolphin Delivery at p60 says that would be unrealistic to exclude whole common law from charter because of what s.52 says. 

Classification / Characterization
Classification is important at a number of steps in a constitutional analysis:

· Is a right violated i.e. what activities are protected under the charter?
· What was the problem which the law was designed to address? Is it pressing and substantial?

· What was the purpose of this specific legislation – what part of the problem was it trying to fix? Define purpose by looking at various sources: White papers, Hansards, minister’s address, preamble to the statute etc
· What were the nature of the acts in this particular case – are they covered by the purpose of the legislation? 
Scope of the purpose will define the result of the minimal impairment test
If we define the purpose using the language of the statute and rephrasing the intention of the statute then there will be a small gap between the purpose and the effect. In the Prostitution reference Dickson and Wilson agree that the purpose of the law is to eliminate social nuisance but then define it very differently. Dickson says SN is any solicitation in public. Therefore the law is upheld because it outlaws exactly what Dickson said its purpose was i.e. he defines the purpose in the same terms as the means. There is a close matching of the purpose and the effect and the means, they are co-extensive, and when defined in this way the means could not have been any less restrictive else you would not have satisfied the objective. Therefore the law passes the minimal impairment stage in Dickson’s analysis.  Wilson says that SN is only when people are disturbed by solicitation – discreet transactions should not be caught by the provisions. This purpose is narrower than Dickson’s and is narrower than the law itself, so not surprisingly she would have struck down the law. The scope of the provisions were broad, therefore Dickson’s broad purpose, but not Wilson’s narrower purpose, led to compliance with the minimal impairment requirement. The scope of the definition of the purpose defined the fate of the legislation. 
In Kmart the AG argued that the purpose of the legislation was to prevent interference with economic interests. Leafleting may have deterred a few Kmart customers, so if this purpose was accepted it is likely that the legislation would have been upheld. However the court said that the legislative purpose must not be overstated and accepted the union’s suggestion that the purpose was to prevent the premises being blocked and inducing Kmart employees to breach their contracts.  This narrower purpose required Kmart to show that leafleting was as disruptive as picketing which they could not do on the facts. Leafleting was hardly more harmful than a newspaper article and the remedy was to strike the legislation down as being too broad for the intended purpose. 
There are two important characterization – what does the legislation outlaw, what is the nature of the activity. In this case the union convinced the court that the purpose was to outlaw a narrow subset of harmful behaviour, and leafleting did not fall into that subset – this characterization of the purpose was critical to the result. 

In Ross the purpose of the order against the teacher was to protect vulnerable children. Therefore it is not surprising that the part of the order preventing future publishing failed the minimal impairment test. If want to stop hate speech you must rely on the criminal code, but so long as the hate speaker is not in the classroom he will not be committing the unwanted harm. Here the appropriate remedy is defined by the purpose. If the purpose had been broader (eliminate hate speech) then the publication ban may have passed the OT.  

In Zundel majority says purpose was to protect ruling government from slander. This is more specific than the minorities purpose of protecting the public from false injurious speech. The minorities purpose is broader than the majorities and this gives them room to change the meaning of the purpose to one which is acceptable in modern society – see shifting purpose essay below. 
Characterization of purpose will influence stage 3 of the OT

Under Dagenais modification of stage 3 of the OT we require proportionality between

(a) The objective and the deleterious effects (limitation of right) (Oakes); and

(b) The salutary effects and the deleterious effects (Dagenais gloss - makes it harder for the R because now have pass two hurdles) 
The more broadly you state the objective and purpose of the legislation the more likely you are to pass stage (a). However if you state big goals then when you get to stage (b) there will be a large demand on the legislation for results. Even if the legislation is partly effective in achieving the goal there will be a larger requirement to be met and so the salutary effects will appear less significant if the goal was stated broadly. 
Characterization of purpose determines results in Butler and Zundel – see below.

Degree of generality is important when weighing values

In Hill balanced libel against reputation then reputation will win, but freedom of speech against reputation then will be closer – general (freedom of speech) is more important than specific (libel) – level of generality in classification is critical to outcome.

Careful characterization of behaviour in question will aid justification of the judicial result 

In Peterborough the court looks at the form of the activity (postering) and not the content (advert for a band performance). The result is that it is more likely to have the effect of limiting expression because it relates more closely to the values underlying s.2b because postering is often used for political expression while band performances might be less related to search for truth or self-fulfillment. 

Characterization of the behaviour in question will affect the scope of the judgement

The result of the classification of the activity in Peterborough in terms of its form and not its content resulted in the judgement having a wider scope.  Had the court focussed on the content of the posters it would be unclear if other posters would have been protected by freedom of speech. The chosen classification ensures that all groups can use postering to express their views. 

Other instances in which characterization is important

After the Pepsi case picketing is no longer illegal, but characterization of other causes of action will determine the scope of legal activity: A narrow construction of inducing breach of contract will allow more labour activity than a broad one. 
s.15 Comparative groups:

Bliss case court said comparative group is non-pregnant woman, so was not sexual discrimination.

Brooks case – not under Charter, but court held that comparative group is men i.e. held that only women can get pregnant, and so on the same facts, it was discrimination against women.  Shows that how you choose you comparative group makes a huge difference.  
In Symes the comparative groups were business men and business women. Since it was not proved that women with children bear a greater economic burden than men with children, the law did not have a negative impact on women. 

If the comparative groups had been single mothers and single fathers and if it was shown that women more often head single parent households, then, Iacobucci suggests it would be clear that the law impacts single mothers more severely than single fathers. So how you choose your comparative group is again critical. 

If employment policy requires height requirement then if comparative groups are tall and short then will not be discrimination because short people may not be EOAG, but if comparative groups are men and woman, because on average women are shorter than men there will be a direct causal link between the law and the adverse effect and sex is an enumerated ground.
Dagenais modification

In Keegstra McL actually already applied idea behind Dagenais (p233)
Dickson purpose = prevent harm suffered by target group members and reduce racial, ethnic and religious tension. Stating such significant purpose – extreme measures are likely to be justified to meet this goal - destined to pass minimal impairment. 

McLachlin purpose = similar to Dicksons purpose, but she questions the rational connection because she doubts that it is effective in achieving these goals, before Dagenais, but she says that where legislation fails to achieve its goal then there will not be a rational connection. Very seldom used section so salutary effects are not very significant. .
Deference (See contextual factors notes)
The effect of a deferential attitude

There will often be uncertainty in the OT, particularly when considering minimal impairment which can be onerous stage so the contextual factors will determine how these factors will be resolved. In Irwin toy there was uncertainty at what age kids will be influenced by advertising – because were being deferential the legislation was upheld. 

How the contextual factors are viewed will affect deference:

In RJR McL and LF see the contextual factor of the nature of the legislation differently: 
· It is crim legis and McL says that the state is the central antagonist and that should be less deferential. LF says that although is in the form of crim legis, it is still balancing difficult socio economic policies, so LF would be more deferential. 
· Regarding vulnerable groups LF says that smokers, especially young ones, are very vulnerable and should be protected from advertising. McL agrees that smokers are vulnerable and says that they need relative tar content information so that they can make informed choices.

· Regarding the value of the speech LF thinks it is low value economic speech, McL sees some value in the speech for consumer choice.

For each contextual factor McL and LF have different interpretations and in each case McL views lead to a less deferential position than LF. This leads to different standards being applied when evaluating the legislation and not surprisingly McL strikes it down and LF would uphold it.   

Argument for more deference:

· When it’s a challenge to moral value (political) (Rodr)
· In Irwin court would not substitute appropriate age of 13 
· “s.1 should not operate in every instance to force gov to rely upon only the mode of intervention least intrusive of a charter right… may employ  a more restrictive measure…if the measure is not redundant” (Keegstra)

· State should be allowed to use a choice of measures (Keegstra).

· Isolated abuse of the law does not mean that the law itself is bad (Keegstra).

· If criminal law balances social interests may still take a reasonably deferential attitude (Keegstra).

· Charter must not be used to roll back advances made by minorities (Edwards Books, Irwin, Ross)

· Human rights tribunals are experienced with discrimination issues – should defer to them (Ross), same is true for labour tribunals (Alberta Ref). 

· “will not take a restrictive approach to social science evidence…and require the legislators to choose the least ambitious means” (Irwin)

· Enough if the law is “appropriately tailored” to the purpose, rather than most minimal (Butler)

· If past legislative attempts have failed then will be more deferential (Butler)

· Large amount of government spending will be required (Egan, Gosselin)

· Where the legislation involves balancing of competing social issues the OT should be applied flexibly not formally or mechanically (Eldridge).When it’s a morally contentious issue then in Manifest Unfairness test ask, “Can the gov’t show that it had a reasonable basis for concluding that it has complied with the requirement of minimal impairment” Rodr p425 
· When want to defer courts adopt the SD view that sometimes the rights of the individual must be sacrificed for the good of the group.

· Should be deferential when using Charter to change CL rules to reflect charter values (Hill)

Argument for less deference:
· When it’s a challenge to procedure (legal) - less deference (Morg)

· “must be a sound evidentiary basis for the governments conclusions” (Irwin)

· Deference does not mean abdication (RJR, Kmart) courts still have a role to play even if contextual factors suggest deference. 

· Cory J. in Kmart – industrial relations laws are not “immunized from charter review”, even though it was labour legislation balancing social values the court still struck down legislation down. 

· Morgentaler was ultimate balancing legislation but they struck it down.

· When not no or not much government spending is required (G(J), Eldridge, M v H, Miron)

· Legislative objective must not be overstated (Kmart)

· Even if balancing social issues, the “leeway granted to the state is not infinite. Governments must demonstrate that their actions infringe the rights in question no more than is reasonably necessary to achieve their goals” (Eldridge)
· “Financial considerations alone will not justify charter infringements” (Eldridge)

Egalitarian values and democracy
State is a mediator in competing interests and sometimes you need to sacrifice the interest of individuals to advance equality values

Vriend – if have equality legislation then must protect all groups. 

In some cases have to protect one charter right, freedom of expression, for protection of another charter value, equality – in Butler, Keegstra, Ross to varying degrees equality determines result.  

Intersection of disadvantage (Jewish and children in Ross) will warrant extra protection. 

Democracy must protect the self-fulfullment of minorities (Keegstra)

Hate literature may be “political” but it undermines the democratic process by attacking vulnerable groups

Fear that the community standard test in Butler would perpetuate discrimination against G and L’s. In Little sisters the court said that there are built in egalitarian values and that it would be unreasonable for a community to not accept gay porn and that the community standard test relates to harm and not taste. Assures gays and lesbians that the harm test was adopted specifically to protect vulnerable minorities. Court rejects the argument that the harm principle is legal moralizm in disguise and  says that the community standards test embraces egalitarianism. Says that freedom of expression and equality are fundamental to proper functioning of Canadian society. 
Equality is a key concern when defining purpose (Butler)
Equality values influence degree of deference – deferential in Keegstra and Bulter
If give a robust right to not associate then you will undermine equality and anti discrimination – so pull back in Lavigne. 
Weatherall – this case reinforces stereotypes of how men treat women. Assumptions about women needing special treatment in order for an equal result. I think should give men the same rights as women in this case. Although this would deny women opportunities to work in most prisons. 
Give everyone a chance to be heard – quota’s for Canadian content – else end up with one dimensional society. 

Judgement I disagree with - Alberta ref:

The legislation attacked the associational aspect because it added extra penalties for striking as a group that individual would not suffer. 

What is the point of saying can associate but not do fundamental aspects – follow Dicksons judgement p25 CAN

Not just economic speech – working conditions and worker treatment is fundamental to dignity – charter values of s.15 – “Personal issues at stake in labour disputes go beyond the obvious issues of work availability and wages. Working conditions…impact on the personal lives of workers even outside their working hours” (Pepsi para 34). 

s.6.2.b and s.6.4 of charter emphasize importance of work and economic welfare. 

Other group rights in charter – aboriginal rights, denominational schools, language, multicultural heritage. 
Says freedom of association, not right to association – is in fundamental freedoms section – in the first right giving section of the charter. 

Distinguish K issues if allow freedom of association by saying that purely corporate transactions do not relate to human dignity the way working conditions do. 

The ability of employee associations to perform their “Essential purpose” must be protected. I agree with Cory in Prof inst that not really allowing hockey players to associate if you will not let them play hockey when they have formed a team. Drastic disparity exists between the socio economic positions of Canadians and to sterilize this fundamental freedom is contrary to the empowering sprit of the charter. 
Disagree with McIntyre that employees and management are equally vulnerable groups – the socio economic position of labour employees makes them less powerful and the availability of other people to replace labourers makes them vulnerable. “The relative vulnerability of the individual worker informs virtually all aspects of the employment relationship”. (Pepsi para 34) 

Capitalist view which makes courts weary of allowing freedom of K and freedom of association to mix – but for labour associations are non-commercial aspects. 

Judicial review

Complaints

Judges make decisions based on their personal norms

Judges are not institutionally set up to make choices (i.e. they are not accountable to the people)

Non-democratic watchdog of democratic body – no democratic accountability.

Vague standards and principles – human subjectivity

Interpretive judgements – not mechanical application of democratically chosen will

Fundamental principles – perceived differently by all (Equality, liberty, freedom)

Formal analysis – idea that law determines result – ties in well with democracy

Substantive analysis – idea that substantive and political philosophy determines the result - Constitution is indeterminate – statute does not determine the results

The line between are and pornography is not law – why should a bunch of unelected conservative lawyers dictate societal norms. 

In interpreting the Charter, judges are straying into the political realm. Politics: about the values of groups and individuals (not rational) and the power of the politician is accountable to the ballot box

In RR MVA 

Says that not the role of the courts to second guess the policy choices of the legislature, just check that it is within the limits defined by the constitution – do purposive analysis i.e. considering the interests which it is the purpose of the charter rights to protect. 

SCC also says that Charter phrases must be given a broader view and interpretation than the Bill of Rights because the Charter is part of the Constitution, and wording of charter is such that it is clear that is was the specific intention of parliament to have the courts evaluate the legislature

In Prostitution reference considered whether the constitution is judiciable?  Since s.24 (remedies under Charter) and s.52 (of no force and effect) require judgements to be made it was concluded that the judiciary is the appropriate body to make those decisions.

Vriend 
The court sets parameters in which the legis must operate – cannot have equality legis which does not protect equality of sexual orientation – reads in the words “sexual orientation” – this is not review but re-writing

Says JR ok because:

· Because of s.33 the legislature is always supreme – but this is more theoretical than practical

· Dialogue between L and J and L has very successfully replaced offensive legislation - but the courts always have the last say!

· Democratically elected legislature chose charter

· Canada is a constitutional democracy where the charter is supreme law and not a parliamentary supremacy democracy like the UK.

· JR can protect democratic values which is more than majority rule – must protect minorities which may not be represented by the legislature. 
· Courts are independent from other branches (SOP) and law is laid out in charter – courts just apply it with rational processes – formal idea

But the court does not revert to the classical arg’ that they are merely interpreting the law scientifically (i.e. they cede that they are putting value judgments on the Charter
General comments

Living tree gives free reign, but a purposive approach will require courts to determine the function of the right within society – this will be influenced by PP. 

The treatment of the shifting purpose doctrine shows how judges create arguments to suit predetermined results. In Zundel the majority said that the purpose of the false speech CCC provision was to protect rulers from slander. The minority generalised this purpose and said that it was to protect the public interest. The minority then said that the public interest had changed to protecting vulnerable groups, the because the false speech provisions could be used for the pressing and substantial desire to protect vulnerable groups.

In Butler say cannot pass moral judgment – must be based on the harm principle ( must determine what the community would tolerate on the basis of the degree of harm that may flow from such exposure (p277).  Prevents judge making outrageous decision clearly different from community standard, but it is not the clear cases that are contentions, it is the close ones i.e. it is the drawing of the line that is critical – impossible to separate what the judge thinks would case harm and try and assess what the community thinks would cause harm. 

In Butler the court recharacterizes the purpose to get desired result. In Rodriguez does the same thing. Is judges imposing their morality on the the law – no better solution – don’t want judges near election time being pressured by the mob to hold someone accountable even though they did not do it – but should be honest and open about it the fact that these are value judgements!!!!

In Symes L’ Heureux-Dube wants to use s.15 to reduce the impediments to woman going into business – she does not need exact proof – she sees s.15 as being proactive because she wants to achieve a predetermined goal and so she would infer increased economic cost from proved increased social cost.

In Autism case they step away from the s.15 analysis test developed in Law because they want to achieve a particular result and are not sure it will be easy to do if apply that test. So they say that the words of the provision must guide the analysis. 

In s.2d cases – must decide if group activity will be quantitatively different, but is it qualitatively different?  - subjective, value laden
Arbour in Gosselin says that it is not the role of the courts to make policy decisions allocating resources, that is for parliament, but that the courts can decide whether under the charter citizens have a right to assistance in meeting their basic needs.

“PofFJ leave a great deal of scope for personal judgment, and the Ct must be careful that they do not become Ps which are of FJ in the eye of the beholder only” (Sopinka - Rodr.)  

Liberty, Security of person

Liberty

Liberty is broad which is why the charter writers put a restriction on liberty rights i.e. the can be deprived so long as is in accordance with POFJ – so speed limits probably do limit liberty. Dictionary defines liberty as “freedom or the right and power to do as one pleases”

Liberty is not untrammeled because we must live in harmony with others. (Wilson in Jones)

s.7 Liberty involves matters which are inherently private in nature, things which affect the core of your personal autonomy. S.7 liberty “encompasses only those matters that can properly be characterized as fundamentally or inherently personal…going to the core of what it means to enjoy individual dignity and independence” (La Forest in Godbout)

From Irwin we know that s.7 does not apply to corporations. 

Core or personal and private matters includes choosing where to live (Godbout)

Denied the liberty to raise your children the way you want, but will not necessarily violate POFJ. (Jones)
Will likely have liberty and SOP denied if sent to mental home even though no crime committed. 

Godbout was non admin of justice case about liberty. 

	Infringes
	Does not infringe

	Liberty

	Prison (Ref re MVA)

Probation orders

Telling where to live (Godbout – but need balancing)
Removing children from custody w/o legal aid (G(J))
Ensures more than freedom from physical constraint but not unlimited freedom (Godbout)
Liberty includes right to bring up and educate ones children within acceptable limits (Wilson in Jones)

Liberty gives personal autonomy over important decision intimately affecting private lives (Wilson in Morgentaler)
Prof Etherington’s 

· Forced support for particular political parties or causes.  

· Impairment of freedom to join or associate with causes of choice. 

· Imposition of ideological conformity. 

· Forced personal identification with political or ideological causes which the association supports. 


	Not being permitted to speed

Being required to comply with environmental regulations. 


	Is a fundamentally or inherently personal choice which relates to personal autonomy/dignity limited? (Godbout)

	SOP

	Interference with choice and decisions about your body (bodily integrity) (Morgentaler).
Unnecessary delay violates SOP (Morgentaler)
Removing children from custody w/o legal aid (G(J))

Denial of control over bodily integrity including psychological health (Rodriguez)
	Requiring children to go to school, will not violate parents SOP (Jones G(J)) because this will not interfere with the psychological integrity of the parent as a parent – Reasonableness element.

SOP is violated when you are deprived custody of your children (G(J)).

Police negligently shooting kid, kid sent to army (G(J))

Benefits being contingent on participation in educational program (Gosselin). 

	Is there a significant interference with physical or psychological bodily integrity (more than everyday stress, need not be hospitalized) (G(J))?


Security of person

Objective RP test for whether you would have had been stressed enough for SOP to be violated (G(J)). 

Relates to physical and mental integrity (Morgantaler, G(J)) 

Benefits contingent on participation in educational program does not infringe SOP because the amount of harm from the denial of benefits was not severe enough, so need a fact pattern with more harm (Gosselin). There must be evidence of actual hardship (Gosselin). 

Threat must be from state action (Gosselin) – not weak economy.
There must be evidence of actual hardship (Gosselin). 

Threat must be from state action (Gosselin) – not weak economy.
Direct interference with choice and decisions about your body is a breach of SOP (Morgentaler).
SOP is violated when you are a person the legislation intended to have access to abortion, but your getting one is delayed by administrative processes (Morgentaler).

Not having access to medically required abortions in your community which forced you to travel was a violation of SOP. 

Being subject to physical and mental stress when your life and health are in danger is a violation of SOP. 

SOP means that one should have control over their bodily integrity including psychological health (Rodriguez)

Choice and control are important to SOP (Morgentaler, Rodriguez).

Liberty and SOP combined
The right to liberty combined with the right to SOP gives a small group of profoundly special interests. There will be overlap between SOP and liberty. Could make arguments under each right for most actions or restrictions by the government. There are other rights for which you would not use s.7, because you could use the fundamental freedom provisions like freedom of expression. So s.7 is a more generic clause. s.7 only protects rights to the extent that the state has violated the POFJ, and your rights may be significantly limited before the POFJ are infringed (Rodriguez). 
Can have discussion on positive rights. 
Lamer in Children’s aid society.
s.7 rights are not freedoms but rights which can be limited in accordance with the POFJ. S.2 covers fundamental freedoms and if liberty and SOP were to be given broad meaning then it would detract from the fundamental freedoms given in s.2.

So is an argument that does not give right to choose (or refuse) medical treatment for children nor how to educate your children. Such liberty is important, but does not come within s.7, if liberty was in s.2 it might, but not in s.7. 

POFJ refer to justice, and is in a section entitled “legal rights”, so s.7 rights refer only to interaction with justice system and coercive enforcement power of the state. 
Life liberty and SOP are distinct but they have been listed in sequences, not as separate rights like the s.2 freedoms are presented – there must be a connection between them.  This connection is the person to whom the rights belong. So the rights cannot belong to a corporation because it has no life, and does not apply to persons beliefs or religion, they apply to the person themselves.

Arbour in Gosselin

Arbour J. in Gosselin says that the “and” in s.7 indicates that there are two rights, the first is positive and the second is negative. The POFJ restriction only relates to the negative second part. 

Arbour says that to use the heading of the section i.e. “legal rights” is restrictive and contrary to the generous and purposive interpretation give to charter rights. So she would have allowed recovery in Gosselin. 
Arbour notes that in Irwin toy it was found that the exclusion of property rights from s.7 implies that economic interests are not protected by s.7, but that in Gosselin the claim is not an economic one, but one for assistance in meeting basic needs. 
Oakes test comment
s.1 was vague so needed a formal test to provide consistency and certainty in the law. 

Need a framework for when challenging gov - OT In RJR LF criticizes OT. 

Don’t want to erode constitutional rights – so BOP on gov and must pass a number of rule orientated hurdles. 

Picketing – change in attitude

P25 of class notes describes courts attitude in Dolphin and BCGEU. 

P29 of CN talk about the attitude in Pepsi

P30 mentions Hersees case. 

Bottom p193 BCGEU acknowledges value of picketing, but overall the court is negative. 
Dickson dissent in Alberta Ref takes picketing rights further. 
Political philosophy
Classical Liberal

The state is a coercive force, has a monopoly on coercive authority. Individuals need protection from the state - constitutional rights (Charter) protect us from the state.  
Charter is something we created to protect ourselves from the state. 

s.2b
Gov is the one who can enact and enforce rules, not individuals, so don’t need the Charter to protect you from other individuals.  (Page 12) – La Forest - only the state needs to be “constitutionally shackled”. (McKinney)
Charter does not apply to the common law because then courts would be interfering with individual rights and setting up an alternative tort system. (Dolphin). Charter is a tool to restrain gov, not to control private relationships. 
State should not decide what can be said/heard – that interferes with rights of individual. 

(McLachlin in RJR)
PP may influence how you perceive the purpose of the legislation – Rocket the classical liberal is likely to say that it is protection of professionalism while SD may say that it is to protect vulnerable form private corporations, which the CL will say is not the role of the state. 

Classical liberals value free speech more than equality and pluralism – it is not up to the state to control what individuals can say – CL fear that state will interfere with state as a coercive force – fear of slippery slope towards totalitarianism. Liberals will tolerate stupid statements because they believe that the truth will eventually emerge and restricting free speech will stifle healthy political debate as commentators will be fearful of state action (McL in Keegstra).

CL’s  reject the state making value judgements as to what is conductive to the search for truth (Keegstra).
State should not make value judgements, so McL in Keegatra focuses on value of free speech while Dickson focuses on low value of the speech in this case. 

Should not uphold laws which may be abused by the state – the state and its officials cannot be trusted (McL in Keegstra)
Will loose valuable speech if eliminate false speech and any time you allow state to restrict speech you are on the slippery slope (Zundel). Often hard to prove a statement is true (global warming, danger of junk food), and does not want to rely on prosecutorial discretion. What is false is very subjective – law must be specific if it is to be constitutional (Zundel).

Criminal law does not minimally impair and will lead to self censorship and could be used to shut down social criticism (Zundel). SD are not worried about this – trust gov to use discretion – so want section to stay.
Liberals may be uneasy with the harm principle because what is harm is subjective and laws may leave discretion with state officials and artists may need to defend themselves in court, or fear of prosecution may stifle creativity. 

s.2d

Alberta Ref

Views of McI in Alberta ref are CL – constitutional rights are right of individual for protection against the state – is not a freedom which belongs to the group. Group rights are exceptions in the constitution and will not apply unless specifically stated. 
CL will not allow collection of rights – Freedom of association is an individual right which involves being allowed to do together what you are allowed to do alone – but must be qualitatively the same action. 
Group activity will be quantitatively different, but is it qualitatively different?  - subjective, value laden – so must look at underlying PP, that is what drives the decision
Slippery slope from freedom of association to freedom of K. In Richardson the court commercial activity is activity of the association and falls outside the scope of s.2d
Focuses on the association between the employer and the employee:  freedom to contract with whoever they wish, and without limits free of gov’t restrictions (freedom of contract, laissez-faire)

Individualist understanding of 2(d) - individual has the freedom, not the association.  This liberal approach prevails in SCC,

2(d) is triggered when an individual has a right to something that is denied if done in a group

Collective bargaining (Prof Inst) and striking (Alberta reference) are necessarily collective, so not protected 

s.15

Classical liberal approach = state should be neutral – support formal equality. Progressive tax and affirmative action not supported under formal equality – classical liberals say that state should not decide how to treat people unequally. 

Social Democratic
Collectivism is important. Government is not an oppressor but a protector who can be trusted. 
State is a collective organisation which protects rights of people – does not only limit rights

State makes us free and protects our interests, does not oppress us. 

State is a mediator in competing interests

State has given us rights via the charter.

s.2b

LaForest in Lavigne - No longer expect government to be simply a law maker, we expect it to stimulate and preserve the community's economic and social welfare

State is not the enemy and should be a provider of social services, health care etc. 

Support social equality programs and welfare – state is a protector - Wilson in McKinney – Gov is not a monolith of oppression and private power left unchecked leads to oppression by private entities. 

Allow gov to specify Canadian content quota’s – ensure minorities get heard. 

LaForest in RJR – state should protect vulnerable smokers

Have faith in the state to not be oppressive but to make accurate determinations of what should/should not be said – positive view of the state. 
State needs to protect minority groups and preserve democracy by controlling expression (Dickson in Keegstra).
Isolated abuse of the law by officials does not mean that the law itself is bad (Dickson in Keegstra)
In Keegstra the court takes a CL approach to s.2b analysis (p18 CAN), but then a SD approach to s.1 analysis ( Should not “overplay the view that rationality will overcome all falsehoods in the unregulated marketplace of ideas”  
s.2d

Alberta Ref

Dickson in Alberta takes a SD approach and says that freedom of association is a group right, refers to other group rights in the constitution (language, aboriginal, multiculturalism). 
Dickson says s.2d gives rights to individual and group; unlike majority this SD approach will allow collection of rights. Sees role of s.2d to protect vulnerable groups – CL do not see state as a protector of the group, only guard individual against oppression. 
Dickson focuses on economic inequality of the two groups and wants to protect vulnerable groups, McI says they are of equal power. 
In Lavigne the court takes a very SD approach in forcing Lavigne to associate because it puts the collective good over individual rights. Collectivism is important – individuals are empowered by association.  Makes assumptions about the merits of unions and their democratic efficiency, says that allowing individuals to opt out would undermine the industrial democracy of the union – value laden issues. CL would not make these assumptions and compromise individual rights. 
Interests of the individual are sometimes sacrificed for the good of the group – to further equality (Lavigne)

Vulnerable groups and their protection is the focus,.  Freedom of the group / the collective is what is important.

· Collectivist understanding of 2(d) - associations of workers, together combine their power - freedom vests in the collective itself

· association is the driving force behind socialism

· see Dickson’s (Alberta Reference), Cory (Dissent - Prof. Institute)
s.7

Individual rights can be subordinated to collective interests (Godbout)

s.15

Social democratic = state should address social imbalances so they support substantive equality. Progressive tax is good

Some groups are at a disadvantage so need different rules to ensure have equal result.

SD see state as fixing the disparities in society by passing laws which are not formally equal. 

Conservative

Should not allow Charter to be a tool for social change – Vriend case – should not force society to have gay teachers if they are not comfortable with that. 

Don’t change the meaning of family or marriage.
Conservative fed gov was concerned with formal equality – wanted to give all the provinces the same powers.

Conservative views will not oblige legislature to adopt non-traditional view of marriage in Egan. 
Importance of PP

If this is how judges are reasoning – then we must consciously formulate coherent arguments which relate to the PP of the judges. 

Clash between moral and political values.
When modify CL to reflect charter values it is not done in the legalistic framework like the OT, so is very subjective; In Hill the court emphasized the importance of reputation and the harms of defamation – but they could just have well have focussed on the importance of freedom of speech and come to a different result – PP influences the result of the cases.

If SD court – focus on good of the group, societal benefit, dignity of minorities.

If CL court – focus on individual rights  

POFJ essay
The POFJ are not protected rights in and of themselves, but fundamental rights flow from, or are limited by, the POFJ. 
In s.7 the POFJ act as a qualifier of the rights not to be deprived i.e. life, liberty, and security of person.    The PFOJ protects and sets the parameters for those rights. The s.7 rights are qualified and state can deprive you of them, but only in accordance with the POFJ. 

Give a broad interpretation to P of FJ—“the narrower the meaning given to PFJ the greater will be the possibility that individuals may be deprived of these most basic rights” (Lamer -MVR)

More than just “natural justice” (procedure/due process) - includes “substantive justice” (leg. must be fair and just)

“PofFJ leave a great deal of scope for personal judgment, and the Ct must be careful that they do not become Ps which are of FJ in the eye of the beholder only” (Sopinka - Rodr.)  

Apply to procedural as well as substantive limits of legislation

 procedural - was the process a fair one (was there due process)

 Substantive - is the provision fair and just?  (gives the courts discretion to decide whether legislation is in fact just and fair)

A legitimacy issue arises regarding whether courts are adjudicating policy matters when dealing with the POFJ, but Lamer says in RR MVA that the POFJ are found in the basic tenets of the legal system so it is not an interpretation within the realm of public policy but rather in the domain of the judiciary. Furthermore the courts can salvage legislation for reasons of public interest under S.1

Criteria for Basic Tenets (Sopinka – Rodriguez)
1. Must be more than a common law rule

2. Must be some consensus that the principle is vital or fundamental to our societal notion of justice

· A judge may take judicial notice of this - don’t need scientific evidence “This is not only a policy of the state, however,  but is part of our fundamental conception of the sanctity of human life…I am unable to discern anything approaching unanimity with respect to the issue before us…To the extent that there is a consensus, it is that human life must be respected and we must be careful not to undermine the institutions that protect it”(Rodr—Sopinka looks at the fact that we do not have capital punishment as evidence of this)

3. Must be capable of being identified w/some precision and applied to situations which yields an understandable result—that is, principles must not be so broad as to be no more than vague generalizations about what our society considers to be ethical or moral

· not really met in Rodr with ‘sanctity of life’
4. They must be legal principles

· For ex: cannot combine absolute liability and imprisonment - must be strict liability at minimum (MVR) (innocent should not be imprisoned—mens rea)
· a defence to a criminal charge can’t be so impractical as to be illusory (Morg)

· Preserving ‘sanctity of life ’(Rodr.)

· not ‘respect for human dignity’- b/c it would be tautological (Rodr)
· In Godbout, LaForest says: “To my mind, performing this balancing test in considering the fundamental justice aspect of s.7 is…sensible and…consistent with the aim and imort of that provision,  since the notion that individual rights may, in some circumstances, be subordinated to substantial and compelling collective interests is itself a basic tenet of our legal system lying at or near the core of our most deeply rooted judicial convictions…Expressed in the language of s.7, the notion of balancing individual rights against collective interests itself reflects what might rightfully be termed a principle of fundamental justice” which, if respected, can serve as the basis for justifying the state’s infringement of an otherwise sacrosanct right” (p430)—Bakan never mentioned this, but it’s interesting…

Manifest Unfairness Approach to the Principles of Fundamental Justice:
· really just a standard:  ‘the provinces must be given room regarding the type of administrative structure that will suit their needs unless the use of such structure is in itself so manifestly unfair, having regard to the decisions it is called upon to make, as to violate the P of FJ’ (Jones p. 377)
· eg- If the procedure that constitutes the defense to a charge of abortion is too difficult to achieve & dangerous to women – it’s manifestly unfair (Morg)


· “Parliament must be given room to design an appropriate administrative and procedural structure for bringing into operation a particular defence to criminal liability.  But if that structure is “so manifestly unfair, having regard to the decisions it is called upon to make, as to violate the PFJ,” that structure must be struck down.” (Sopinka Morg)
(In Morgentaler, Beetz revises M.U. test to resemble the minimal impairment test (adopted in Rodr)

· Decide what Parliament’s objective was and determine if the law infringes s.7 right in ways that are unnecessary for the legislation to achieve its purpose/objective .

· eg. state interest in protecting fetus - didn’t need these unduly burdensome and time consuming procedures to protect the fetus- violates women’s rts more than necessary (Morg) “It is only insofar as the administrative structure creates delays which are unnecessary that the structure can be considered to violate the PFJ…an examination of the delays caused by certain of the procedural requirements…reveals that they are unnecessary given Parliament’s objectives…” (401 Morg)

Note: In New Brunswick neither MU or BT approach was used, ct just came up with the PFJ’s : “The PFJ in child protection hearings are both substantive and procedural.  The state may only relieve a parent of custody when it is necessary to protect the best interests of the child, provided that there is a fair procedure for making this determination.” (435)
Both tests should be used to be on the safe side(Seems to be the prevailing approach of the court

· Dickson combines both in Morgentaler
· Rodriguez merges both tests (423 para 29 onwards), and also ct takes a stab at giving us some criteria for what PFJ should be

Absolute liability offends POFJ, but not always s.7. (RR MVA - p369)

In RR MVA the court held that it violates the POFJ to have possibility of prison for an AL offence. This reflects the notion that imprisonment represents a serious curtailment of the basic rights and fundamental justice requires that such restrictions only be imposed on people who have a guilty mind, or at least don’t have a due diligence defence. 

Is a POFJ that a subjective MR with respect to the prohibited act exist in order to avoid punishing the morally innocent. (Ref Re MVA)
Right to a fair trial is a POFJ (Dagenais)
In Morgantaler the procedural aspects of the law were found to be contrary to the POFJ and the result was determined without reference to substantive law.  Morgantaler tells us that it is a POFJ that all Canadians have equal access to, and protection of, the law.

The independence of the judiciary is also a POFJ. The rule of law would be violated if judges were tempted to appease politicians or were liable to bribes from the public.

The SOP is also a POFJ.  Judges are not elected to make laws, that is the job of the elected officials of the legislature. The SOP has become an issue with the liberal interpretations being made under the charter, a part of the constitution which is designed to protect the POFJ. While some measure of statutory interpretation is obviously required, having judges impose personal morals on the law is contrary to the POFJ.

The POFJ change over time because society changed over time. Ultimately the POFJ represent society’s current notions of “right” and “fair”.

Wilson in Ref Re MVA (p373) is a POFJ than punishment must fit the crime

Lamer says that s.8 – 14 give examples of rights which cannot be violated without violating POFJ. S.8-14 are illustrative of POFJ. 
Procedural fairness is a POFJ (Wilson in Jones) – requiring certificate failed this test. 
Wilson says in Morgentaler that cannot be in accordance with POFJ if you violate another right like freedom of conscience or religion. 

Positive rights? Gosselin, New Brunswick, Eldridge 
Does s.7 have positive elements? 

s.7 clearly involves negative rights or liberties – protects people from state harm, from negative state acts, acts which stop them getting an abortion, getting suicide assistance etc. 

Should state only protect from negative actions, or should it advance you health, welfare etc interests 

Classical liberal ( Charter should only restrain the state and not interfere otherwise, if want to provide positive rights then will have to raise taxes which intereferes with those who don’t want to pay tax.

Social democratic ( State as a protector – should protect positive rights and provide basic level of service – Legal aid in G(J).

s.7 Generally only protects you in the administration of justice – but still an open question, one day the living tree may allow for it (Gosselin). Administration of justice is “states conduct in the course of enforcing and securing compliance with the law” (Gosselin).

If s.7 only gives positive rights in the admin of justice then significant positive rights will be legal aid (G(J)) and prisoners quality of life rights. So not only a question of whether gives positive rights, but also a question of scope of application of charter – only pertains to GA or Non GA acting in fulfillment of government policy. 

Can you use SOP to force state to help you ( McL says that the word “deprive” in s.7 indicates negative rights (Gosselin). McL says that there was not enough harm for violation of SOP – suggests that one day when have enough harm then will be entitled to positive right. Gosselin was based on the finding that there were vacancies in the training programs. Constitution is a living tree which may develop and give you positive rights. (McL in Gosselin)
Arbour J. in Gosselin says that the “and” in s.7 indicates that there are two rights, the first is positive and the second is negative. The POFJ restriction only relates to the negative second part. 

[Alternatively Arbour points out that the definition of “Deprive” includes erecting barriers and therefore the requirement for enrolment in a training program deprives the target group of a level of support which parliament found to be required. The state decided how much money was reasonable, and then unfairly denied it.]
Arbour also points out that there are other positive rights, the right to vote, right to timely trial , trial by jury, interpreter rights. Also have a positive right to associate under s.2d. (Dunmore)

Arbour says that in order for positive rights to arise the state may have to do something that will bring it under a duty to perform – in judicial proceedings it is the commencement of the action by the state, in Gosselin and Vriend the legislation undertaking to provide for basic needs was a act giving rise to a positive duty. 
Does s.15 have positive elements? 

The court will not make policy decisions for government by specifying what to spend limited resources on (Auton), but once government undertakes to provide a service the court will require it to be provided in a non discriminatory way. Accordingly in Eldridge the court said the government had a positive obligation to provide hospital interpreter. 

M v H and Vriend indicate that the government is obliged to pass laws which do not prevent disadvantaged groups from getting benefits. In this sense s.15 places a positive burden on the government. 
McLachlin in Auton makes it difficult to develop a more positive view of s.15 rights. She talks about discrimination “by law” and that must have a particular law causing the discrimination. So if state has not acted, then there will be no law, and there will be no discrimination. If there was no human rights legislation at all then you would have to find a law (probably something in the constitution or its preamble) which says that there should be such legislation in a country like Canada and that it discriminates against the enumerated groups in s.15 to not have such legislation. 
Purposive approach essay
Look at the purpose of the law - Morgentaler did a purposive analysis

Free speech is important because it protects activities vital to society – search for truth, political process, quest for self fulfilment. That is the purpose of s.2b and should not judge what speech serves this process which is why all expression will pass s.2b, and then are the contextual factors which influence the degree of deference. 

Speakers and receivers need to be protected from restrictions and so say that it is all expression.  

Need rigourous protection of expression so that all can make themselves heard (Peterborough)

Rights stage or s.1 stage 

Why do they let all past s.2b and use s.1, but elsewhere they limit the right at initial stage 

Little difference in language of sections 2b and 2d, but courts let most things through 2b and do balancing in context of OT in s.1.

2d they deny the right immediately

s.2b rights are considered fundamental to functioning of democracy – core issues. There is less focus on the critical importance of the rights in the 2d cases than there is in the 2b cases. Also a tricky distinction to draw about what is expression and what is not – so leave it to s.1.

s.2d association is also important to democracy but perhaps in outer core – remnants of old school classical liberal thinking of judges like McI in Dolphin and Alberta ref, more right of centre capitalist thinking than left thinking collective socialist mentality. 

Don’t want to constitutionalize labour activity – not easily changed and not good to have your constitutional rights overridden and then justified – same as can use s.33 to override constitutional rights but this is not done often because of political risks. Also if you did so you would have more protection as a group – constitutional protection, than you would as an individual

Regarding the freedom to not associate under s.2d McL and LF want to draw the line in s.2d because it is a slippery slope into a region where will get into behaviour which offends the charter values of equality and non-discrimination problems justified on the basis of a right to not associate. 

If put more onerous test in initial analysis then will be larger burden on plaintiff. 

Less politically acceptable for right to be overridden and then told it is justified (Rodriguez) – leaves feeling of injustice – much like the notwithstanding clause. 
Shifting purpose – Zundel and Butler, Rodriguez.

Zundel

Majority and minority agree that the purpose of parliament at the time of enactment is the only relevant purpose – living tree approach is not applicable to regular legislation. 

They also agree that the purpose cannot change, although the meaning of the purpose can change. 

Majority say that the original intention was to protect ruling government from slander, this actually restricted the rights of the vulnerable minority, can’t now change that purpose completely and use transform the intention to now protect vulnerable groups.
The dissent says that the original purpose was to protect the public from false injurious speech. While this purpose remained the minority held that false injurious speech used to be speech against nobility but is now speech against vulnerable groups. The dissent goes up one level of generality from the purpose defined by the majority, and then explains how the public interest has changed to protecting vulnerable groups. 
Butler
In Butler say cannot pass moral judgment – must be based on the harm principle ( must determine what the community would tolerate on the basis of the degree of harm that may flow from such exposure (p277).  Original purpose was to impose a legal moralism – this is no longer acceptable. So the court recharacterizes the original purpose as being to prevent harm. 

In 1959 the harm was moral degradation, in 1992 harm is degradation of women and children – so the purpose has not changed, only the definition of harm has changed. The court states the purpose generally (like the minority did in Zundel), so that it has room to change the meaning to one compatible with modern views. The shift in Butler is permitted because the community standards test is used to measure and define the harm. It is because the community standard has changed that the definition of harm can change. Responding to the suggestion that the purpose is being shifted, Sopinka said that the ideas of moral corruption and harm to society are “inextricable linked” and go characterize the purpose as preventing harm to society accords with the original purpose. However the purpose was still generlized and without this generlization the section could not have been upheld.
Rodriguez
Court held that the purpose of the legislation was to protect vulnerable people from a decision which may not be in their best interest – may be induced to commit suicide when they are not capable of making a rational decision. But Rodriguez was being rational so the court had to recharacterize the purpose to achieve the desired result - say that the purpose of protecting the vulnerable is founded in the more general purpose of protecting the sanctity of life.

The court wants a result which outlaws suicide so they forget about the protection of the vulnerable people as the purpose say the purpose being to protect the sanctity of life. Again they generalize the purpose to allow themselves room to come to the desired result. If they had left the purpose as protecting vulnerable people then would have had to find the law overly broad because of the facts of this case. 
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