Charter CAN

Vriend (007)
F:
s. 15 Charter arg’ arising out of failure of Alta. Legislature to include equality rights for gays and lesbians in its Human Rights Legislation after homosexual teacher got fired from job.

I:
whether SCC judges should be involved in making decision in the place of elected individuals?

D:
Held: Human Rights law was unconstitutional and should be read to include gays and lesbians

R:
(i) Alta arg’d that they were doing what the public in Alta wanted and that the court should not interfere w/ this democratic process


> Iaccobucci (Majority): confronts the legitimacy of the judiciary to interfere, suggesting:

(a) introduction of the Charter was a democratic process (i.e. and the introduction of the Charter envisioned that the courts’ would have increased power to interpret the Charter
(b) we are now a constitutional democracy rather than a parliamentary supremacy democracy

(c) the meaning of “democracy” is not equivalent to “majority rules” and it should be interpreted more broadly to include protection of minority interest

(d) judges bound to act w/in confines of the Charter and are not subject to political whim

(e) judiciary and the legislatures must engage in a “dialogue” regarding the Charter (problem: underplays the significance of the SCC’s power (i.e. new law is never as strong as rejected law, and SCC always has the last say)

> note: SCC does not revert to the classical arg’ that they are merely interpreting the law scientifically (i.e. they cede that they are putting value judgments on the Charter)

McKinney (011)

F:
University had policy of mandatory retirement at age 65 and a s. 15 Charter challenge was brought by 8 professors and one librarian

I:
whether the Charter applied to the university under s. 32?

D:
Held: the university was not govn’t and the Charter did not apply

R:
LaForest (majority):


(i) the mere facts that the university is created by legislation, is publicly funded, performs an important public service and is heavily regulated does not make it a govn’t subject to the Charter

(ii) university is essentially autonomous body and is not controlled by govn’t on a “routine and regular” basis, nor does the university exercise “coercive authority”

> note: LaForest’s approach is classical liberalism approach that only the govn’t (and not private actors) need to be shackled by the Charter and Wilson puts up a strong dissent, where she argues that coercive power is not the key element of govn’t and that govn’t has an important role to play in protecting society against abusive private actions and pushes for a broader interpretation of govn’t to include anything which is a state responsibility

Factors that don't necessarily make something "government" (government is narrowly defined)
1. fact that body is created by legislation (like a corp.)

2. fact that it's publicly funded

3. fact that it performs important public service (like a railroad)

4. fact that body is heavily regulated (like a corp.)

A s. 32 analysis would ask 

1) Is the entity "government" - that is, does it have coercive authority? OR

 enforce rules, impinge on freedoms legitimately 

 eg. a municipality would be b/c binding law, can go to jail if you break one 

2) Autonomy: Is the entity directly controlled by "government" on a "regular and routine basis"?

Test for universities
1. governed by Bds of governors of which a minority are appointed by government.  

2. tradition of academic freedom

They are not, therefore, controlled by government. Bakan: not sure how these two are weighed - do you need both?

CBC isn't "government" because of (1), not (2)

My Notes on McKinney
Essay question: Compare the judgments of the majority and the minority – which do you prefer and why?

Majority:

Wants to protect the freedom of contract

Says that the commercial sector will be thrown into disarry if charter compliance is made a requirement

Minority:

Speaks of the “unremitting protection of individual rights and liberties” which the charter was designed to protect.

This judgment is more analytical – presents 3 tests and then applies them, the majority seems to rely more on a gut feel.

Douglas/Kwantlan Faculty Association v Douglas College (033)
F:
SCC considers the application of the Charter to a community college where the Board is appointed by the govnt’.  The mandatory retirement age of 65 is being challenged by the staff of the college.

I:
whether a community college is “govn’t by nature” and is therefore subject to the Charter?

D:
Held: the community college is subject to the Charter
R:
LaForest (majority):


(i) the community college is under “routine and regular control”  of the govn’t b/c it’s Board members are all appointed by the govn’t and the they are implementing specific govn’t policy (i.e. education)

College system is subject to Ch. because: 

1. legally constituted

2. traditionally they are within control of government - it's an arm of education policy, not the same academic freedom and independence issues that we saw with the universities. 

Godbout v Longueuil (City) (035)
Facts:
City adopted a resolution requiring all permanent employees to reside within its boundaries (city limits) – challenged by a worker under s.7 of the charter,

Issue: 

Are governmental bodies (in this case a municipality) subject to the charter when they perform private acts like determining the terms of employment.

(i) whether the municipality “govn’t by nature” and thus was subject to the Charter?

(ii) if the municipality was govn’t, whether it could escape the Charter based on the notion that it was engaged in a private matter of an employment contract?
Held:

Held: municipality was govn’t by nature.  All acts of a governmental body are subject to charter scrutiny. 

Discussion:

If private acts were not subject to review – gov bodies could form private contracts with others to perform their dirty work – this would not be acceptable – a public purpose test is simply inadequate, do not look to see if acts are for public purpose – all acts are subject to review.
Considerations which determine that municipality is a gov body:

· Councils are democratically elected and are accountable to their constituents – can be voted out.

· Have taxing power.

· Allowed to make laws and enforce them within a defined territorial jurisdiction.

· Derive their law making authority from provincial legislatures – carrying out the work of the legislatures – can’t allow provincial legislatures to avoid charter review by delegating – therefore municipalities are subject to charter review.

· By laws are subject to charter review – so can’t have municipal resolutions not subject to charter review – that would be an anomaly.

LaForest:


(i) the municipality exercises “coercive authority” (i.e. passing and enforcing laws and collection of taxes) and that coercive authority is granted by statute from the provincial legislature and as a consequence the municipality is govn’t by nature


(ii) according to Lavigne, all govn’t actions are subject to the Charter and the govn’t can not escape the Charter by saying that the action is private in nature; LaForest supports this conclusion w/ the policy arg’ that if you allowed the govn’t to be part subject to the Charter and part not subject to the Charter, then it might allow the govn’t to escape the C.
Note that here the fact that the councilors were democratically elected counts toward the fact that a municipality is government.  Such a democratic process will always be a factor in determining whether a body is a gov body.  The provincial elections indicate that the legislature is a gov body, but on the other extreme, elections within a private company to choose directors does not make a private company a gov body. There is a large grey area in between – school board members are elected and the board is held to be a gov body – for this and other reasons.
Stoffman v Vancouver General Hospital (039)

F:
hospital policy of mandatory retirement of doctors at age 65 is subject to Charter challenge (s. 15)

I:
whether the hospital is “govn’t by nature” and therefore subject to the Charter?

D:
Held: the hospital is not part of govn’t and is therefore not subject to the Charter
R:
LaForest (majority):

(i) hospitals may be govn’t funded, statutorily regulated but this alone is not sufficient to make them govn’t (McKinney) as the hospital is relatively autonomous w/r.t. its day to day operations 


(ii) the hospital is not under the “routine and regular control” of the govn’t (i.e. despite the fact that Board is appointed by the govn’t, they are rubber stamp appointments which must be selected in a certain way)

note: the day to day operations of the hospital could be interpreted as not govn’t like acts and that is how the SCC distinguishes this case from Eldridge – the policy decisions which the hospital makes when deciding how to deliver services are akin to governmental acts.

Slaight Communications Inc v Davidson (041)
Facts:

A labour arbitrator appointed by the Minister under the Canada Labour Code tried to apply a remedy requiring the employer to write the employee a letter of reference and a Charter challenge was brought by the employer challenging the freedom of expression

Issue: 

Whether the arbitrator is govn’t by nature and is subject to the Charter?

Held: 

The arbitrator is govn’t by nature and subject to the Charter
Discussion:

The arbitrator is exercising “delegated statutory authority”, which gives him the “power of compulsion” and is therefore subject to the Charter.  Legislation conferring an imprecise discretion must be interpreted as not allowing charter rights to be infringed – if the infringement of charter rights is authorized, this must be expressly stated with reference to the override clause.
Lavigne v Ontario Public Service Employees Union (043)
Facts:
L is not a member of the union, but is represented by the union at the collective bargaining table.  He was compelled to pay dues over and above the cost of collective bargaining and they went to causes that he did not support including NDP and anti-skydome coalition.  S. 53 Colleges Collective Bargaining Act -  allows parties to have employer deduct dues from employees' paycheque..  

Consideration of the case in the context of to whom does the charter apply:

Council of Regents is a "government" actor .  

Article 12 of the collective agreement exercises the s. 53 option.  

Is Article 12 subject to the Ch? – yes.  

Are governments subject to the Ch. when involved in contract agreements? - Yes 

LaForest:

 Colleges (and Council of Regents) are "government" because the Minister of Education has the power of "routine or regular" control (employs one of the tests from McKinney).

 Council is a part of the fabric of government, unlike the universities in McKinney.   

 Policy: we no longer expect government to be simply a law maker, we expect it to stimulate and preserve the community's economic and social welfare.  

 All government transactions are in reality expressions of government policy. 

 Collective agreement is law.  It was entered into by a government agency pursuant to powers granted to it by statute in the furtherance of government policy.

Note: LaForest is taking Social Democratic approach - we expect government to intervene in society - not just a lawmaker (Compare this to LaForest’s views in McKinney – he seems to have changed a bit.)
All government actions are subject to the Ch. (eg. administration of buildings, etc)

Eldridge v BC AG (051)
F:
A hospital did not provide for sign language interpreters as part of the statutory medical services plan that it carried out and a Charter arg’ was brought based on s. 15 (equality).

I:
whether the Charter applied to the hospital even though Stoffman had already decided that the hospital was a non-govn’t actor?

D:
Held: the hospital was subject to the Charter when it implements a “specific govn’t policy”.  The court finds that the non-provision of interpreters is a violation of s. 15 and can not be saved under s. 1
R:
(i) Stoffman had already decided that hospitals were not govn’t by nature, but 


(ii) here, the hospital was implementing “specific govn’t policy and programs” (i.e. deciding what medical services to provide), whereas in Stoffman, the hospital was carrying out “day to day operations” (i.e. employment contracts) and so here the hospital was found to be subject to the Charter, even though they were not govn’t by nature

Are two ways in which the hospital is doing a governmental act:

1 – In the actual acts of provision of services which it is government policy to provide – this makes it a gov act.

2 – In deciding how to implement the services i.e. when the hospital governing body makes the implementation decision it is doing a governmental act.

Eldridge provides a distinction between what is and what is not govn’t for the purposes of the application of the Charter (i.e. broadens the scope of s. 32)

Hogg: disagrees with this decision, because he thinks that:

(a) the hospital is not govn’t by nature b/c it does not exercise coercive power, does not have delegated authority or is not under the control of the govn’t; and

(b) the distinction between day to day operations and the “specific govn’t policy” is tenuous, b/c the day to day operations are carried out in order to implement the specific govn’t policy

For s.15 analysis - SCC addresses Symes and concludes that here the necessary link between the effect of the law and the alleged discrimination is stronger (i.e. almost causal)

Retail, Wholesale and Department Store Union v Dolphin Delivery (059) (181)
Facts:

Union is on strike against Purolator. Union plans to picket Dolphin Delivery (a courier company which is a sub-contractor of Purolator) except that Dolphin Delivery gets an quia timet injunction to prevent the “secondary picketing”.  Previously the union had applied for a declaration from the labour relations board to the effect that Dolphin and purolator were affiliates, which would make the picketing primary, but this application failed. Note that dolphin has its own union which is different from the union to which Purolators union belong. The injunction was granted to prevent the common law tort of inducing breach of contract. In this action the union challenges the judicial order as being contrary to the Charter w,r.t. free speech. 
Issue:
Whether the judicial order (injunction) is subject to the Charter?

Held: 
Judicial orders are not subject to the Charter, but court’s are bound to follow the Charter when the case calls for the application of the charter as they are bound by all law.

Discussion:

 textual arg’: 


(i) the word “govn’t” as used in s. 32 of the Charter refers to the govn’t of the day (i.e. the executive and not the judiciary);


(ii) although political science classifies the judiciary as an element of govn’t, the meaning of the judiciary in the context of interpretation of the Charter, the courts must be independent and impartial arbiters


> policy arg’:


(i) if you let the Charter apply to the court order, then it is effectively governing the relationship between the union and dolphin delivery, which are two private parties, which would open the floodgates for the Charter to apply between private parties

Dolphin Delivery was heavily criticized as too narrow a framework for Charter application to the judiciary, so the SCC has backtracked and allowed a way of attacking judicial decisions based on s. 52 of the constitution (see Hill);

If Dolphin Delivery was arg’d today, then the union should have attacked the common law rule that prevents secondary picketing using a Hill type arg’ based on s. 52 of the Charter
Picketing is expression under s. 2(b) (except violent picketing), and therefore the injunction did infringe a charter right. The court did a very lax and deferential s. 1 analysis is conducted and the court concludes that the injunction is a reasonable limitation under s. 1. 
This was a dispute between private entities - no government actor - union and corporate, no legislation, only C.L. But S. 52 of Constitution says "any law" inconsistent with Ch. is of no force or effect. McIntyre said: C.L. is "any law" so why isn't C.L. subject to Ch?

Bakan: only difference (never stated) is that government makes statutes and judges make common law.
The judgment makes a number of implicit assumptions about picketing and its negative effects on 3rd parties

employers will suffer economically in the absence of an injunction. 

social cost of picketing is great - wages lost , production disrupted, tensions heightened.  

social interest that picketing be regulated and sometimes limited.  

cannot be allowed to harm others.  

injunction upheld - because party being picketed is the third party.

Note:  

Court takes judicial notice of a lot of questionable assumptions (little evidence put in)

Relies on its own overwhelmingly negative conceptions about picketing.

Re Blainey and Ontario Hockey Association (066)

F:
12 year old woman wanted to play men’s hockey and attacked the league using the Ontario Human Rights legislation and lost after which she launched an attack on the decision saying that the decision was a violation of the equality rights in the Charter
I:
whether the Charter applied to the decision of the lower ct when they interpreted the Ontario Human Rights legislation?

D:
Held: the Charter applied to the Human Rights Legislation and it was found to be in conflict w/ the Charter
R:
(i) here, Blainey was able to attack the Human Rights Legislation itself rather than simply the judicial order b/c the Human Rights Legislation was anchoring the discrimination;


(ii) Charter was held to apply to the Human Rights Legislation rather than the judicial decision itself

Blainey was distinguished from Dolphin Delivery on the basis that Blainey was able to rely on an attack of the Human Rights Legislation (rather than the bare judicial order);

Dagenais v Canadian Broadcasting Corp. (071)
Facts:


CBC wants to broadcast a TV show about the abuse of church boys by the teachers. court ordered publication ban against the CBC in order to protect the rights of an accused to a fair trial.  The accused alleged that the show would violate their right to a fair trial and the CBC arg’s that the order violates their right to free speech.

Issue:
Whether the Charter applies to the court order?

Held:

The publication ban is unconstitutional as is subject to charter review.
Discussion:

The court said that the order was subject to charter review because the TJ had used his discretion to make a rule needed to protect the process by which the court would administer justice.  Actual court rulings are not subject to review (Dolphin), but decisions as to how the court should be run are subject to review.  This actual ruling was also a decision as to how the court should be run i.e. the ruling was made to protect the integrity of the criminal justice process by ensuring the A had a fair trial.  Therefore the decision is subject to review and an s.1 analysis is required.
The SCC speaks of discretion (074), but this discretion is that involved in administrative decisions.  The type of discretion used to balance components of substantive law in Dolphin is not what is being referred to here – trial judges can exercise substantive law discretion contrary to charter principles if is a dispute between private litigants and is not a challenge to legislature.

The common law rule was modified to reflect charter values and then a full blown Oakes test is applied and it is found that the publication ban is unconstitutional;

This case is distinguishable from Hill and Blainey, b/c here the court is not simply acting as an arbiter, but it is also an actor (i.e. both private parties are attacking the same judicial order using the Charter and it is not purely private civil litigation as in Hill)

Hill v Church of Scientology (081)
Facts:

Hill sues the church under the common law rules of defamation, but the church arg’s that the common law rule of defamation is contrary to free speech.  Note that because they were aware of Dolphin Delivery, they did not argue that the court order violated the charter, but that the common law rule which was applied violated the charter.
Issue:

whether the church can invoke the Charter against the common law rule of defamation despite the fact that there is no legislation and no govn’t action to anchor the claim?

Held: 
SCC opens the backdoor for complaints about the common law under s. 52 of the constitution, but still holds that the common law rule about defamation should apply over the Charter
The test involving the application of the Charter to the common law is whether the values behind the common law rule are consistent with the “Charter values” (i.e. “Charter rights” apply between. individuals and govn’t, but only “Charter values” apply between. private parties);

The test does not involve the Oakes test, but rather involves a balancing of values: between. the values associated w/ the common law rule against the Charter values

SCC says that one must presume a deferential attitude toward amending the common law and so the onus of proving the Charter value should outweigh the common law values is on the complainant

Here, the church fails to satisfy the balancing test, b/c the values of defamation outweigh those of the Charter (i.e. the value of an individual’s reputation is greater than another individuals freedom to say untrue things about him despite freedom of speech);

Characterization of the values is extremely important in order to win the balancing test (i.e. usually the more broad the characterization, the stronger the arg’).
R v Oakes (089)
Facts:

Reverse onus presumption that someone caught w/ possession of drugs was a trafficker requiring that the accused prove that he was not a trafficker.  Oakes arg’d that the reverse onus provision violated the presumption of innocence.  The SCC quickly concluded that the presumption was a violation of the right and then for the first time got serious about s. 1 analysis.

Issue:

Whether the violation of the presumption of innocence could be “demonstrably justified in a free and democratic society” such that the govn’t could get away w/ the violation?

Held: 
The statutory reverse onus presumption was struck down in accordance w/ the Oakes test
Discussion:

SCC had two options:

(a) LaForest: wanted a case by case approach to s. 1 analysis (i.e. ad hoc), a view he still espoused in RJR, a tobacco advertising case nearly 10 years after Oakes decision was handed down;

(b) a more systematic test that was eventually developed into the Oakes test (note: b/c of the value that courts and people put on scientific, predictable and rationally based tests, this method was selected);

My notes 
In s.1 reasonable and demonstrably justified are two separate requirements.

Must check that the limitation on the charter right is “prescribed by law”, this will be obvious if dealing with a statute – but s.1 only deals with rights which are violated in accordance with the law.
s.1 has two purposes (090) – guarantees rights and determines when they may be violated – rights are not absolute.

The work “demonstrably” in s.1 indicates that the burden is on the party upholding the legislation – on a BOP.

Oakes test

Two central criteria for the test

1. Ends analysis: The objective must be of sufficient importance (“pressing and substantial”) to warrant overriding a constitutionally protected right – the standard for this part must be high such that rights are not violated for trivial objectives – concerns must be “pressing and substantial in a free and democratic society”.
2. Means analysis: The means must pass the proportionality test which has 3 parts:

Rational connection(RC): From Laba we know that there does not have to be a RC between the basic fact and the presumed fact. Only require a RC between the between the presumption and the objective of the legislation. This is a relatively low standard to meet.
Minimum impairment: The means do not have to be the “least intrusive” possible means, so long as there is no alternative means which the crown could have chosen and which would have been less intrusive and which would have achieved the objective effectively (Downey, Whyte). In Chaulk Lamer C.J.C. further toned down this stage of the test saying that the court should not second guess policy choices of parliament and that it is hard to know which method would violate the rights the least while still achieving the objective (12-021). Are there less disruptive means to achieve the objective?  Most legislation fails here.  

Proprotionality: Between importance of objective and limitation of right. “The more severe the deleterious effects of a measure, the more important the objective must be (092).
Require proportionality between


(a)  the objective and the deleterious effects of the legislation; and


(b) the salutary effects of the legislation and the deleterious effects of the legislation (Dagenais gloss on the proportionality stage( – makes it harder for the R because now have two hurdles to clear
Other notes from crim

s.11(d) – Presumption of innocence:

From Oakes, Vallaincourt ( If it is possible for the A to be convicted despite there being a reasonable doubt as to an essential element of the offence, the presumption of innocence (s.11d) is violated. 
From Whyte, whenever A is required to prove an element essential to guilt, 11d will be violated.

s.7 – fundamental justice - Voluntary:

s.7 is violated if A can be convicted for involuntary acts (Daviault). 

Moral blameworthiness is a principal of fundamental justice; criminal liability should only be borne by those who committed voluntary (physically and mentally) acts with a conscious mind (Ruzic).

Violations of s.7 are not easily saved by s.1 (Ruzic).

As a general rule it is a principle of fundamental justice that a subjective MR with respect to the prohibited act exist in order to avoid punishing the morally innocent (Vallaincourt).  (But if approve the legislation  - However there are a number of CCC offences for which have objective MR or for which only causation and a lack of due diligence need to be established (8-027))

Further notes on the Oakes test

The minimal impairment test is applied in different ways (i.e. sometimes the court will accept what the govn’t’ thinks is minimal impairment and sometimes they refer to actual minimal impairment and sometimes the court questions whether the alternative means will accomplish the same objective as effectively, whereas sometimes they simply say that it will achieve the same goal);

The Dagenais gloss on the Oakes test (i.e. the proportionality between the salutary effects and the deleterious effects of the legislation) was not a part of the original Oakes test but was added in Dagenais

Court will determine the objective of the offending legislation using many sources of evidence:  pith and substance, Hansard, four corners of the act, etc.

Tests within Oakes are still open to some interpretation 

all elements are judgment calls 

“what is demonstrably just in a free and democratic society” - not too precise

whole test depends on how you define the objective - legislation usually struck down because of relationship between means and objective.  

characterized objective as closely as possible to the means used - then not likely to lose under stage 2b

characterize objective broadly - broad gap between the objective and means - may lose under stage 2(b).

Oakes applied with different degrees of vigour by the Court

Bakan: as a plaintiff, start by characterizing the objective and running the Oakes Test, and then re-characterize it with a different objective in the alternative

Jones v The Queen (095)

Facts:

Pastor charged under School Act - allowed his children to skip school as he was educating them in the basement of the church. He refused to apply to have his school certified by state, because he believed his authority came from God, and it would insult god to apply to the state for permission.  Said it violated his right to freedom of religion.

Issue: 

Does the requirement for application violate s.2(b) and if so can it be upheld under s.1?

Held:

Appeal dismissed – A is guilty of violating the school act – it is constitutional.

LaForest said there was a violation, but was saved under s.1

Wilson said there was no violation, but if there had been it would NOT have been saved by s.1.

Discussion:

LaForest: “prov’s must be given room to adopt processes that it needs (including breaching s. 7), unless they are manifestly unfair in the procedures that they apply

LaForest promotes using an “ad hoc” (less legalistic) approach than the Oakes test (but he’s alone)

focus on was there a reasonable balance between public interest and Jones’ rights

courts take legalistic approach because reluctant to do balancing of competing interests

LaForest says that Oakes set out guidelines, not rules

Wilson:

Says no violation – but that if there was a violation it would not be saved by s.1 because Wilson applied the Oakes test and said that the Legislators did not choose the least restrictive approach – They could have used inspectors instead of requiring applications. 

Canadian Jewish Congress v North Shore Free Press and Collins (101)
The only relevant part of this case heard by  the B.C. Human rights tribunal is the part where they discuss how Daganais changed the third stage of the proportionality test.

Discussion:

Dagenais reformed step 3 

requires comparing the negative effects and the actual positive effects of legislation because full achievement of the objective won’t always be the case.

There must be:

(a) proportionality between deleterious effects and objectives, and 

(b) proportionality between deleterious effects and the actual salutary (healthy) effects.  

Evidentiary requirements - proof of actual effects.  

burden of proof is on crown though court could decide to take judicial notice of the actual effects

Example of AIDS quarantine 

Broad - defining objective as eradicating AIDS

Narrow - define it as isolating AIDS carrier from the general population.  

With the narrow purpose the objective is not so pressing and substantial and so will likely fail (a)
With broad purpose you may pass (a) but you will likely still fail at (b) because the will not likely be 100% successful at isolating it and the deleterious effects (quarantine) are very harmful for those involved.

Government will have to bring scientific an social science evidence

Irwin Toy v Quebec AG (103)

Facts:
Irwin wanted the court to declare that Quebec legislation which prohibited advertising aimed at children younger than 13 violated the charter – s.2(b) and s.7

Held:

s.7 was not applicable.

s.2 was violated but the violation was upheld under s.1

Discussion:
Must first ask if the activity is covered by the charter.  The right to strike is not covered by the right to freedom of association.  In this case what is expression ( has form and content ( “Activity is expressive if it attempts to convey meaning. That meaning is its content”.
P105 – praise the virtues of free speech.

Cannot say freedom of expression is not violated based on the content of the message, but must ask – was the act one which attempted to convey a meaning? 

But violence and threats of violence are not protected expression.

Rights and freedoms must be given a large and liberal interpretation – cannot exclude commercial expression – does indeed convey meaning.

Two step test developed in this case – p111

(i) whether the action is “expression” protected by s.2(b)?

> any statement that “conveys or attempts to convey meaning” could be in any form - gestures, written, spoken, artwork. definition of expression is content-neutral


> exception: violence is not protected as a “form of expression”, but violence is debatably protected as “content of expression” 


>note: stark contrast to the USA position, where stuff like “hate speech” is not in the definition of “speech”

(ii) whether the purpose or effect of the law is to restrict expression?


Purpose



> if the purpose of the law is to restrict expression, then there is a violation of a s. 2(b) right



> if the purpose of the law is to restrict certain content, then there is a violation of a s. 2(b) right


If the purpose of the law is not to restrict expression, then is the effect of the law to restrict expression?



> a violation of s. 2(b) will only be found if one of the three underlying values of freedom of expression is offended and the burden on showing the value is on the complainant



> i.e. municipal noise by-laws, where the purpose of the legislation is not to restrict expression, but it may incidentally do so



>note: in these types of cases, the court will not normally strike down the law, but will read it down or carve out an exception

Once the above had been considered, if there has been a violation - proceed to s. 1 analysis

Three values which free speech must be preserved to protect: 

(i) necessary to ensure that truth emerges and truth is inherently good in a democratic society to promote the “marketplace of ideas”


> if you allow the state to regulate truth, then you are on the slippery slope towards a totalitarian state;

(ii) democratic participation should be promoted and fostered


> opposition is needed in democracy to criticize the government of the day

(iii) individual flourishing and self fulfillment


> communication  (both speaker and listener) is valuable for human fulfillment and it is not for the state to decide what is and what is not valuable speech

s. 1 analysis:



(a) is the purpose pressing and substantial? Yes


> the govn’t was seeking to protect a vulnerable group (i.e. children) from manipulation and therefore is deserving of deference


> court adopts a position of deference towards the legislature when there are competing social interests (i.e. parties, such as advertisers and parents who have+ competing social and economic interests)



(b) rational connection? yes


> the ban on ad’s is rationally connected to protecting children from manipulation



(c) minimal impairment? yes


> when trying to decide between various social scientific objectives, the legislature is in a better position to determine what is the minimum amount of impairment necessary to achieve the objective

> here, there was reasonable and sound evidentiary basis for the gov’s choice of a total ban on advertising. In such cases question must be whether government had a reasonable basis on the evidence tendered, for concluding that ban on all advertising towards children impaired freedom of expression as little as possible given the substantial objective.  

> p116 – “This court will not, in the name of minimal impairment, take a restrictive approach to social science evidence and require legislatures to choose the least ambitious means to protect vulnerable groups.  There must nevertheless be a sound evidentiary basis for the government’s conclusions” – this is a NB requirement.


(d) means v. objective? passes


> the means (s. 2(b) violation) are not so severe as to outweigh the govn’t pressing and substantial purpose for imposing the legislation


> McIntyre (dissent):


fails on the means v. objective test because there is an arbitrarily fixed age with no attempt by the govn’t to achieve proportionality. No evidence of harm to children. Children have difficulty distinguishing fact from fiction – “many adults have the same problem”. Children live in world of fantasy – they will grow out of it. 
Content cannot be restricted by government in any manner without violating 2(b).

(i) If purpose of legislation is to restrict a form of expression (in order to control access to the meaning being conveyed)-then there will be a violation.  

(ii) If legislation appears to aim to restrict content (by prohibiting certain meanings not to be conveyed) - then there will be a violation.  

If (a) the effect of the government action is to control or constrain expression and (b) your activity promotes one of the three values (truth, political expression, individual self-fulfilment), then law will be read down to not apply to that expression.  The burden of indicating that the expression futhers one of the 3 values is on P.
In these types of case - Court’s not likely to strike down the law, court usually tries to carve out an exception where possible, but if law prohibits whole form of expression - as opposed to a particular content - then whole law has to be struck down

S.7 doesn't grant rights to corporations, but it does to officers of corporations. Life, liberty and security of person are human concerns, you need to be human to have expression limited, but a corp. can avail itself of S.2(b)
Peterborough v Ramsden (123)
Facts:

Municipal by-law preventing all postering on public property. The purpose of the law was not to limit expression, but rather to prevent littering and promote safety.
Issue:

Whether the expression at issue (postering) advances one of the three values underlying freedom of expression and as such violates s. 2(b) b/c its effect is a limitation on the right to freedom of expression?

Held: the law was struck down

Discussion:

s.2(b) Analysis

· regardless of what they are about, posters convey a meaning.  
· In deciding whether posetering was protected under s.2(b), the court looked at all of the 3 Tests from Commonwealth Case (so we stll don’t know which is the right one to use) 

L'Heureux-Dube‘s approach 

any limitation in public property must go to S.1 

But certain types of public property must remain outside of the scope of s. 2(b) and she sets out the test to be applied to determine whether space is a public arena (Dube says do this at s.1, Lamer (below) says do it at S. 2(b))

1. traditional openness of such property for expressive activity

2. whether public is admitted to property as a right

3. compatibility between property’s purpose and expressive activities

4. impact of property’s availability on achievement of S2(b)’s purposes

5. symbolic significance of property for message being communicated

6. Availability of other public arenas in the vicinity for expressive activities.

Lamer’s Approach

ask if expressive activity is incompatible with the public property’s (pole's) principle function

if compatible, go to S.1

McLachlin's approach

violation only if expression furthers any of the 3 values of 2(b) – “should be based on the values and interests at stake” and not confined to the types of property – wants a stricter evaluation at this stage than lamer. 
Should be definitional, and leave balancing to the s.1 analysis – I don’t really understand this test from the limited excerpt given.
· problem with placing more onerous tests in S.2(b) (Lamer, McL.) is that burden is on plaintiff

· Regardless of which test is applied, postering will be protected by s.2(b), so proceed to s.1 analysis.

· SCC decided that it was an important “form” of expression, particularly to those who lacked the resources to advertise through other media (i.e. inequality of access to other forms of expression) For this reason, the court considered that the effect of the law was linked to the values of truth in a democratic society to promote the “marketplace of ideas” as outlined above. 

· Today municipalities still  have these laws, b/c they have allotted specific places where people can put posters, so they think that their by-laws are discernible from those of this case, but Bakan doesn’t think so, and in the case of Vancouver they had very few of the designated poster locations. 

· What if the court had focused on “content” rather than “form” of expression?”

> the court may have decided that the commercial purpose of the content of the poster in question did not support one of the values of freedom of expression (the reference to “expression on  p130 is assumed to mean “postering” in this analysis).

> if the court had found that the content had supported one of the values of freedom of expression, then the court probably would not have struck down the law, but would have allowed the person to use the s. 2(b) arg’ as a defence to the charge under the municipal by-law

> note: Bakan would like exams to consider both form and content of an expression falling into this category

· So the s. 2(b) analysis is “content neutral” (i.e. an individualist approach), but when analyzing under s. 1, the courts shift to a more collectivist and conservative approach and the SCC explicitly contextualizes their s. 1 analysis (i.e. put the expression in context), so as to determine how activist or deferential to be.

Irwin Test - when effect (not aim) of law limits expression

 must prove content of expressive activity upholds one of the values of freedom of expression.  

That should mean that the commercial advertising should be examined.  

Instead court examines the form of the expression - postering 

 finds that it can serve the democracy purpose.  

 So now, where a law is content-neutral, it will be invalid if either the content or the form upholds/promotes one of the core values.

 This could greatly expand the scope of protection because it is difficult to think of a form of expression that could not serve one of the values.

 If it’s content: prohibition not struck down - but it will not be valid for facts which are the same as in the case at bar. If it’s form - restriction is struck down - b/c it’s limit on freedom of expression. This is why the court chose form.

s.1 Analysis

 Examine content and form
 Three criteria for considering the context of the expression and s. 1 analysis:

(i) values related to freedom of expression (see above Irwin Toy) (i.e. the closer the expression to one of the values of freedom of expression, the more likely that the court will be activist);

(ii) is the law being challenged designed to protect a “vulnerable group”? (i.e. the court is likely to be deferential if the law is designed to protect a vulnerable group) (Irwin Toy)

(iii) does the law in the area involve competing social interests or a single govn’t antagonist? (i.e. the court is more likely to be deferential in areas  where there is competing social scientific views and policy choices to be made) (Irwin Toy)

Stage 1 – Objective pressing and substantial – yes, para 37 p130
Stage 2 – Proportionality test

1. Rationally connected – yes, para 37 p130

2. Minimal Impairment - No
 A complete ban on postering goes far beyond what is necessary to protect public workers and traffic safety.  

 Also, benefits are limited, but the abrogation of freedom is total.
College of Dental Surgeons of Ontario v Howard Rocket (133)

Facts:

Dentist Prof. Assn’ had reg’s which disallowed all forms of advertising except basic Yellow Pages.  Rocket was is a full page glossy ad’ for a mall.  Rocket was disciplined by the assn’, so he challenged the reg’s under s. 2(b).

Held:

The reg’s were struck down

Discussion:

 s. 2(b) analysis 

(Before starting the test there was some discussion here about whether economic speech is protected, p135 – but it is)

Stage 1 - Is the expression protected by s.2(b) ?
Is it expression ? – yes because it attempts to convey meaning. 
Is the expression in a form which is not protected by s.2(b)? – No – it is not violent.

Stage 2 - Is the purpose or effect of the legislation to restrict freedom of expression?

With regards purpose, does the legislation restrict the content or a form of expression tied to content? – yes they restrict what can be conveyed in advertisements.
Was the effect of the legislation to restrict freedom of expression ? – don’t need to consider
If the effect was a restriction on freedom of expression, does the restricted expression relate to one of the three values on which freedom of expression is based i.e. pursuit of truth, participation in the community, or individual self-fulfillment and human flourishing – don’t need to consider.

So there is a violation of s.2(b) 

s. 1 analysis:

(Before starting the analysis there was some discussion about whether certain speech deserves more protection than others, p138. It was held that some speech is more valuable. It was held that economic speech will generally be less valuable, but at times it will serve some valuable purpose in which case there will be a balancing of interests.  Said that where legislation protects vulnerable groups that will be a consideration influencing degree of deference).

Part 1:  Is the purpose pressing and substantial? Yes


the assn’ was trying to maintain a high standard of professionalism


court recognizes that there is a group of dental consumers that may be vulnerable to advertising

Part 2: Proportionality ?


rational connection? yes

the ban on ad’s is rationally connected to protecting dental consumers from manipulation and to maintenance of a high standard of professionalism


minimal impairment? no

here, there was methods of limiting advertising w/o imposing a total ban (i.e. limiting the forms of advertising and the information contained in advertising). The legislation was too broadly drafted. 
there is a public interest running contrary to the ban on speech that people should have information about the dentists that they may visit (i.e. such useful information (hours of operation, languages spoken) is restricted by a total ban on advertising)


means v. objective? does not pass


the means (s. 2(b) violation) are too severe and outweigh the assn’s pressing and substantial purpose for imposing the legislation

there is a public interest running contrary to the ban on speech that people should have information about the dentists that they may visit (i.e. such useful information is restricted by a total ban on advertising)

· This case is similar to Irwin Toy b/c the court recognizes that there is a vulnerable group (dental consumers) that they should protect from advertising, but here the court thinks that the same group may benefit from some forms of advertising (i.e. info’ about dentists)

· In RJR MacDonald tobacco manufacturing case, the arg’ was that some information provided in tobacco ad’s (i.e. tar content), but the dissenting judgment asks the question as to what is the effect of that information (i.e. how valuable is the speech to the listener in light of the fact that consumers of cigarettes make their choices on the basis of other considerations)

 consumer choice is crucial - presumably because there’s room for genuine choice unlike in Irwin Toy where choice meant nothing because it involved children

 legislation is overbroad - harms vulnerable group (not protect) by prohibiting access to information need for an informed choice - (same argument in RJR)

Ref Re criminal code s.193 and s.195.1(1)(c) (145)
Facts:

Rights to communicate with prostitutes for the purposes of soliciting sexual services were limited by the Criminal Code provisions and became the subject of a s. 2(b) Charter reference.

Issue:

Whether the violation of the s. 2(b) right to expression can be upheld under s. 1 of the Charter?

Held: 
The law violates freedom of speech but is saved by s. 1.
Discussion:

S.2(b) test

Wilson notes that communication cannot be excluded from s.2(b) protection on the basis of its content, and that there is no sound basis on which commercial expression can be excluded. 

Stage 1 - Is the expression protected by s.2(b) ?
Is it expression ? – yes because it attempts to convey meaning - – this stage is not clearly outlined in the judgment.

Is the expression in a form which is not protected by s.2(b)? – No – it is not violent – this stage is not clearly outlined in the judgment.

Stage 2 - Is the purpose or effect of the legislation to restrict freedom of expression?

With regards purpose, does the legislation restrict the content or a form of expression tied to content? – yes, Wilson ( “where the content of communicative activity is proscribed, then the provision must, in my view, be justified as a reasonable limit under s.1”
Dickson application of s.1

Pressing and substantial – Yes.
· At this stage the objective of the legislation must be considered. Lamer takes the broadest view of the objective and says it includes preventing drug abuse and violence related to prostitution. Dickson takes a narrower view and says it is “aimed at taking solicitation for the purposes of prostitution off the streets and out of public view” – says it is all about social nuisance i.e. noise, street congestion, unpleasant sights. Says the prevision of these problems is a valid legislative aim.

Rational connection – Yes, the law will help reduce the problems discussed above.
Minimal Impairment - Yes

 denigrates the rights claim - says not close to core of freedom of expression values and therefore requires less protection. 
 Again the perception of the objective is important – in Dicksons view the definition of the purpose of the law is co-extensive with the scope of law itself – he says the objective is “not restricted to the control of actual disturbances or nuisances”, “extends beyond interference” and says it discourages solicitation in any particular location. 

 Definition of communication is broad - court understands Parliament’s need for flexibility b/c acts or gestures can indicate an attempt to attract customers as much as can words.  

 Preventing all transactions will prevent the conditions that create a social nuisance, and says the objective was to prevent all transactions. So he looks at the effect of the law, and then defines the objective according to that effect, but then you can never fail the minimal impairment test because there will be a perfect correlation between the intent and the objective i.e. you could not have been less stringent because then you would not have satisfied the objective.
 Notes that alternatives were less effective, and that other legislation has been struck down.
Are the negative effects balanced by the positive effects -  yes
obtrusiveness is justified by the resulting decrease in social nuisance – so he looks at the benefits of the rule
Dickson’s Judgement

 treats it almost social/economic regulation - deference to the legislature.  

 when Court takes scope of the measure (given in law itself) & defines purpose as co-extensive (covering the same ground) - Court will always find a minimum impairment

Wilson (Dissent) - fails at minimal impairment - too broad

 Agrees that the purpose is to prevent social nuisance and not to prevent prostitution.  Points out that prostitution and solicitation are still legal, just that they cannot be done in a way that causes a social nuisance.

 So Wilson and Dickson agree that social nuisance is the objective, but Wilson uses a different definition of social nuisance ( social nuisance is defined on an individual basis - legislation should exclude discreet transactions (when no one’s around) where no one suffers nuisance, there must be a substantial number of people present to witness the social nuisance giving it an “immediate and tangible effect” (i.e. if it is not taking place in front of others, then there is no social nuisance)
 with her characterization of the purpose of the law, it fails the minimal impairment test b/c if there are no other people present, then there is no social nuisance and a violation of freedom of expression (s. 2(b)) in that context violates the minimal impairment test

 Says that they should draft the provisions more carefully so that the objective as she sees it is met i.e. only solicitation which results in disturbance is covered – when she defined the objective differently from the actual effect, she was destined to find the legislation did not pass the proportionality test. 

RJR – MacDonald Inc v. Canada (AG) (159)
Facts:

Federal legislation severely restricts tobacco advertising and requires unattributed (cannot be referenced to the government) health warnings on packs.

Issue: 

Do the warnings and the advertising restrictions violate freedom of speech, are the violations justified under s.1

Held:

MacLachlin majority - The warnings and the restrictions violate s.2(b) (all judges agree), and are not justified under s.1

LaForest minority – The violations are justified in a free and democratic society. 

Discussion:
McLachlin: (majority) ( Not saved by s. 1

· Contextual factors: purpose, vulnerability, value of speech

· Cannot extend deference too far re: social/economic policy – courts have a role.

· Minimal impairment not met: “It extends to advertising which arguably produces benefits to the consumer while having little or no conceivable impact on consumption…”  Smoking is legal yet deprivation of means to learn about preferred products. (Similar reasoning to Rocket).  No evidence that partial ban would be less effective than total ban.

· Commercial speech – lower value but should not be lightly dismissed.  Motivation of profit is irrelevant to determination of whether govt. has justified the infringement.

LaForest (dissent) ( Is saved by s.1
· Oakes test is guideline, not the rule (ad hoc approach) – not a substitute for s. 1 itself.  Must be applied with flexibility and must be deferential.

· Deference to legislature re: policy-making.

· Power imbalance – protecting vulnerable manipulated group of tobacco consumers.

· Low value of the speech – far from the “core” of freedom of expression values.  Harm engendered by tobacco, profit motive underlying.
· difficult to amass evidence - leave to Parl., - deferential clearly social/eco - 

· commercial speech isn’t so valuable - purpose is to sell dangerous products

· legis. protects vulnerable  - power differential between advertiser and consumer 

General comments

· Oakes test: McLachlin says it is a RULE; LaForest says it is a GUIDELINE

· Part 3 of proportionality test: proportionality between the deleterious and the salutary effects of the measures (Dagenais).  
· Consider to what extent does the law stop tobacco consumption, and to what extend does it effect rights?  

Is it Social/Economic or Criminal? - it’s hybrid:

1. public health v.s. commercial freedom (balancing)

2. balance of power (individual and state - but it also has to do with offender & victim

 leans towards criminal (activist role)

Does Legislation Protect Vulnerable Groups? (like Rocket)
 limiting info hurts vulnerable groups -need to learn about product

 rts claim serves charter values - provides info

Is Speech Valuable?

 freedom of commercial expression is fundamental fact of democratic society

 but less important than other expression (as in Rocket)

S.1 - activist approach - trying to reassert stringency of S.1 

 Parliament’s role is to reflect majority, Court’s role is to protect Charter values

Retail, Wholesale and Department Store Union v Dolphin Delivery (059) (181)  
· No picketing occurred – so facts are limited which is not a good thing for a constitutional question. Accepted as fact that Dolphin is a third party and that the picketing was being done to injure the plaintiff rather than to disseminate information of the union’s interests – so it was assumed that the unions actions would be tortuous, although peaceful, but that the business of the respondent would be disrupted. 

· TJ awarded injunction on the ground that the torts of inducing breach of contract and civil conspiracy to injure woud have been committed. 

· McIntyre explains the importance of free speech to democracy – and that it is critical.

· Picketing is expression, conveys a message.  Signal effect – do not cross.

· McI finds as fact that the purpose was not to send a message, but says that picketing is still expression, and therefore would have involved the exercise of the right of freedom of expression (188).
· This case was criticized, but McI himself calls the facts “peculiar” and he was operating on the assumption that the purpose was to harm, not to convey a message. So I think that Bakan was a bit harsh on McI saying that he was biased against unions, but maybe not – see dissent in BCGEU by McI.
· s.1 is discussed, but since the charter was not actually applicable, a full OT is not done, just discusses s.1 generally.
· Says that secondary picketing is bad, because the third party is not a party to the labor dispute.  Picketing against the employer is when they and the union cannot reach agreement, then the union can picket. But the third party is not even in negotiations with the union – so how could they counter picketing.  Secondary picketing is by definition done to a third party. 

· So McI says that economic loss would justify the limitation of freedom of expression rights under s.1

· Uses negative language to describe picketing – p189.

BCGEU (191)
Facts:
Picketing outside of courts, while court was in session. C.J. McEachern, on his own motion, issued an ex parte injunction to prevent the picketing.  There was affidavit evidence that the picketing was not disrupting the flow of traffic into the court – you could get a picket pass and move into the court. 
Issue:

Whether the court ordered injunction is a permissible restriction on rights under s. 1 of the Charter?

Held:

Held: the injunction is a reasonable limitation on s. 2(b) rights i.e.is saved by s. 1
Discussion:

· The s. 32 analysis determines that the court is a player in the court order and thus the court order should be subject to the Charter (Hill, Dagenais) (i.e. the court is doing more than simply resolving a dispute btw parties)
· Picketing is an expressive activity that merits protection under s. 2(b).
· The rights which the court is trying to protect is the right to have access to justice.

· Court does acknowledge that picketing is a useful activity, bottom 193- top 194, but not in this context – courts are sacred.
 Despite evidence to the contrary, the court concludes that picketing impedes and restricts access to the courts, this finding is affirmed by all levels of court, and is based in the courts notion of picket lines producing a signal effect – other unions will obey them such that there is reciprocity between unions – p194.
 Picketing impedes and restricts access to the courts because it asks people not to cross the picket line - and most won’t - "almost Pavlovian".  

 Right to access to the courts is under the rule of law one of the foundational pillars protecting the rts and freedoms of our citizens.  

 Justice delayed is justice denied, A has right to a public trial. 

 Interfering with justice constitutes contempt of court – so the unions could have been charged even if no injunction had been issued.

Does the charter apply:
 Court is acting on its own motion, purely public in nature – criminal law is being used to vindicate the rule of law, so the charter applies.
 Picketing was unlawful – hindered access to justice, but does the injunction pass the scrutiny of s.1.

s.2(b)

 Picketing is expression, was not violent, is protected.
s.1

 pressing and substantial - Yes - Assuring unimpeded access to the courts.  
 rational connection -  Yes - between the injunction and the objective.  
 minimum impairment - Yes - they are free to express themselves in other places.  
 objective effects: Yes - There is a proportionality

Note:

 Court acting as “gov’t” in their administrative capacity

 Balancing rights (expression v access to justice) here is easy: without the public right to have absolute, free, and unrestricted access to the courts the private right to freedom of expression would be lost.  
 the purpose of the injunction is characterized to give people access to the justice system and w/ such a lofty characterization, the Oakes test is easily passed and the violation of s. 2(b) is saved

 McI dissent says that will not be a violation of freedom of expression when the expression is clearly unlawful,p197 – like violence or threats of violence – add this to the test you will do in the exam for s.2(b) - but look at the subsequent cases before you take this too seriously!!! 
 McI said that the illegal activity here was more illegal than the torts in Dolphin, because here one group was intentionally depriving another group of their charter rights, and s.2(b) will not protect intentional deprivation of charter rights. So McI would not have bothered with the s.1 analysis.

 Dolphin and BCGEU Reflect Deferential Approach to Gov’t Infringing On Picketing
 court takes dim view of unions and picketing - not seen as a valuable form of expression - devalued like in Prostitution Reference

 willing to make assumptions about negative implication of picketing by judicial notice

 might be less deferential in other contexts - cases deal with picketing in specific contexts

· Access to court is what allows people to obtain remedy if rights being violated.  “There cannot be rule of law without access”

· Court is not acting as a neutral arbiter of a dispute for 2 other parties here when it issued the injunction– the court is acting in an administrative capacity to protect the court and its process – so the court IS acting as government in this case.  This is not a dispute resolution role but a role of protecting its own integrity.  Dickson was outraged that the courthouse was being impeded.

United Food and Commercial Workers v Kmart (199)
Facts:

Labour code prevented leafleting at “3rd party” locations and the employees of one K-mart store were distributing leaflets at another K-mart store until an injunction was ordered under the BC Labour Relations Code. This was leafleting, not picketing.  This was aimed at consumers. (different economic impact from picketing aimed at employees)

Issue:

Whether the limitation on expression should be saved under s. 1?

Held: 
Unreasonable restriction; injunction lifted and BC govn’t given opportunity to redraft

Discussion:

s. 32 analysis ( BC Labour Relations Code – is clearly an act of government
Contextual factors: (to determine level of deference)

· value of speech: similar protection of form as in Peterborough, Individual’s employment conditions – relates to well-being and dignity in the workplace

· leafleting: assisting rational persuasion, providing information, inexpensive so important means for vulnerable/less powerful members of society. It conveys meaning and it is important that public be aware of issues in a labour dispute so they can make informed choices

· remember CONTENT AND FORM of the speech

· vulnerable groups: The restriction on leafleting is NOT designed to protect a vulnerable group, instead the restriction prohibits groups from engaging in practice that is one of their only ways of communicating. the union tried an arg’ that the female employees, who were having their rights restricted, were a vulnerable group, but the ct’ did not play much heed to this “reverse” type of arg’ (i.e. the question still remains “is the legislation designed to protect a vulnerable group?”, not “is a vulnerable group having their rights restricted?”)

· social/economic legislation: Although courts show deference to labour legislation, this legislation is not immunized from Charter review.  Perfect example of competing social interests (suggesting deference), this is not a case of criminal legislation in which the legislature is being the singular antagonist. The public interest has been overlooked in this case – p204. Labour legislation could not be totally immunized from Charter review (see Re: Crim. Code).  The public has a right to know, we should not let this one factor lead to an overly deferential approach. 
· Deference but not abdication of role

Oakes test:

> ct’ distinguishes Dolphin (b/c there the picketing promoted a work stoppage, but here it was only leafleting, not a conventional picket line) and distinguishes BCGEU, b/c it was picketing at the ct’ house

> purpose of the law: ct’ selects that the purpose is designed to minimize the serious impact of secondary picketing on 3rd parties, employers and employees. Important not to overstate the legislative objective – the purpose was not as broad as claimed by Kmart.  The objective must be correct because it sets the tone for the whole OT.
> pressing and substantial: yes, there is a need to control labour action because it can be very powerful – signal effect.

> rational connection: yes

> minimal impairment: ct’s decides that conventional picketing may have caused irrational fears and behaviors, but leafleting is an attempt to engage in rational communication.  Such extreme limitation of the right to leaflet was not necessary and therefore the legislation does not pass the minimal impairment test

> effect v. objective: not considered

Notes:
· No challenge in this case to ideas about conventional picketing (irrational, coercive, etc.).  Focus on distinction between conventional picketing and consumer leafleting.

· Consumer leafleting: informed and rational discourse, unlike picketing 

· So the new rule is that leafleting is not illegal at common law if performed properly (no tortious activity), and the legislature was given 6 months to change the definition in the code.
· KEY: defining the purpose.  Kmart argues that the purpose of legislation was insulation of third party from ANY economic harm flowing from labour dispute.  

· Court said that was too broad and that the purpose was merely to protect employees from having premises locked up, to prevent physical obstruction.

· Definition of picketing is overbroad and catches more expressive conduct than is necessary to achieve the legislative objective.  Fails minimal impairment.

For exam – make a summary of what is legal and what is not legal i.e. common law after this case still says that secondry picketing is illegal – but what do later cases say? – overall the point of law is probably not that important – it is the arguments that matter – but you should still know the point of law.
RWDSU v Pepsi-Cola Beverages (208.1)
Facts:

Union picketed stores to prevent delivers, and protested outside houses, shouting abuse. 
Issue:

When will secondary picketing be legal.

Held:

Secondary picketing is no longer illegal absolutely – apply wrongful action test.
Discussion:

s.2(b): 
· Both primary and secondary picketing always involves expressive action, even when involves tortous acts (Dolphin) (But not when it violates the charter rights of others according to the dissent in BCGEU)
· Personal issues at stake in labour disputes impact workers outside of workplace too; expression on these issues contributes to self-understanding and ability to influence one’s life

· Imbalance between employer’s economic power and vulnerability of individual worker

· Also benefits society as a whole – free flow of expression, public debate on labour conditions.

· So free expression is very important, but it can be limited where justified. 

Argument that 3rd parties should not be affected:
· Pepsi argues that third parties should not suffer from a dispute they are not parties to – SCC says that third party economic harm is a cost of labour disputes generally. Furthermore third parties should not be the victim of an unrelated labour dispute when there is little they can do to actually remedy the situation.  The signal effect has too harsh an effect on innocent third parties. 
· My idea: At first pepsi’s argument seems fair to me, but that is when thinking about it as a economic tort type issue, but when you think of it as freedom of speech then you cannot really justify making even secondary picketing illegal.

· The court explains Dolphin by saying that in that case McI had assumed that the picketing was tortuous because they had minimal facts. McI should not be taken as saying that secondary picketing would always be tortuous or that 3rd parties would always be protected from economic harm. Bakan had a problem with this rationalization, but I think it is ok, because of the clear words in McI’s judgement.
Further discussion:
· Common law rule from Hersees 1963 Ont. CA decision: secondary picketing per se is illegal

· Court rejects the common law rule: the action must be criminal or tortious for it to be illegal

· This is a case of balancing Charter values against the principles underlying the rule being challenged. (application of Hill) – “a flexible balancing approach to addressing alleged inconsistencies between the common law and Charter values.”

· Picketing must be treated like other expressions – if not violent it will be protected regardless of location. 

· Why should location determine whether or not secondary picketing is restricted?  Some secondary picketing will have very small harm to society.  Illogical distinction. 

· The reason for prohibiting picketing is not its location but its character and impact

· Wrongful Action Approach – 

· “a blanket prohibition is too blunt a tool with which to handle such a vital freedom”

· this approach is clearer and more rational than Hersees approach

· picketing which breaches the criminal law or a specific tort will be impermissible, regardless of where it occurs.

· This will catch most problematic picketing, i.e. picketing whose value is clearly outweighed by the harm done to the neutral third party.

· You cannot completely ban an expressive act – cannot immunize and area of law from Charter

· From Charter perspective, union and non-union speech are not different.  Other kinds of speech can be just as harmful.
· No reason to deprive union members of expressive right at common law that is available to all members of the public. To make secondary picketing per se illegal would amount to a special rule for union speech – like a new tort.
· Signal effect – is this a reason not to permit secondary picketing?

· The effect may be exaggerated – depends on the specific context of the strike

· It is still definitely expressive (conveys meaning)

· Not necessarily more irrational than other forms of expression (i.e. political).  Free speech not confined to “rational” speech.

· Not all secondary picketing relies on coercive potential of picketing line, so can’t have a blanket prohibition.
· Third parties are to be protected from undue suffering, not completely isolated from the repercussions of labour dispute – protection of 3rd parties is not absolute but a compelling consideration. But a blanket prohibition on secondary picketing which the common law previously exhibited is too drastic. Rely on tort or crim law to make picketing illegal.
· A profound departure in spirit and results from the previous picketing decisions – positive characterization of labour speech

· Tort and crim law will catch most coercive picketing. This common law will also develop in accordance with the charter and assure a balance between free expression and third parties. Courts and legislatures can also define new law, so let them as they wish. Can legislate to overrule this decision. 
· Court did say that the injunction preventing interference with the homes of the third parties was rightly granted.

R v Keegstra (209)
Facts:


Crim. Code charge (s. 319 - unlawfully promoting hatred against identifiable group).  Teacher denounced the holocaust and made anti Semitic remarks.

Issue:

Is hate speech protected under s. 2(b)?

If so, whether the Crim. Code s. 319 should be struck down?

Held: 

Hate speech is protected under s. 2(b), but s. 319 of the Crim. Code is saved under s.1

Discussion:

s. 2(b) analysis
(i) it was arg’d by the AG, that hate literature is analogous to violence (i.e. is not speech) and therefore should not be subject to s. 2(b), but the court rejects this arg’ b/c the communication conveys meaning, and the form is not violent.
(ii) court concludes that s. 2(b) should be analyzed from a content neutral perspective, and that balancing should be done at the s.1 stage.
s. 1 analysis
Preliminary considerations

The court specifically adopts the “contextual approach” (i.e. looking at contextual factors)

Value of speech: found to be not very valuable, suggesting deferential approach

> truth: court does not accept that the marketplace of ideas will ultimately lead to the truth (i.e. no acceptance of the US approach)

> self fulfillment: the groups offended by hate speech will not feel self fulfilled, so the court rejects this notion of value

>  promotion of democracy: the US approach sees hate speech as carrying a political message and therefore related to democracy, but we have a broader defn’ of democracy that includes protection of minority rights and hate speech promotes inequality not democracy

Factors determining level of deference to be exercised.

Criminal law: (as opposed to competing social interests), suggesting activism as opposed to deference, but majority eventually takes a deferential attitude.
Vulnerable groups: The legislation is aimed at protecting vulnerable groups, this suggests deference

The competing Charter values s. 15 (equality) and s. 27 (multiculturalism) suggest a deferential approach

Application of the Oakes test:

Part 1

Pressing and substantial purpose: purpose identified to be: to reduce racial tension and prevent minority groups from being harmed and it is found to be pressing and substantial

Part 2

(a) Rational connection: Passes – Will obviously have the effect of preventing hatred
(b) minimal impairment:

> Dickson majority: b/c of the contextual factors, Dickson applies an expressly deferential approach to the minimal impairment test (i.e. quite a step back from Oakes). Says that the court will not 2nd guess the govn’t or require strict proof of minimal impairment and a mere demonstration that there was no other reasonable alternative is sufficient for the test in this area.  Says that although there are human rights statutes and other measures to use, the state should have a choice of measures so they can choose which one to use in each case.  Said that although there is a high stigma associated with criminal provisions, there will be times when that is what is appropriate.  See p227 for how the burden on the legislature is lessened. 
> court also notes:


(i) the code provision is restricted to “public speech”, private conversations are not targeted. 

(ii) strict mens rea requirement of “intention to promote hatred” – Buzzanaga and Durocher; and


(iii) elaborate set of defences: truth, religious belief, public interest/benefit, response to hate leveled at you


(iv) hatred is the most extreme form of human emotion, strong test to be met.

(c) deleterious effects: the purpose of the law, which is a very important one – eliminate racism - was found to outweigh its deleterious effects, but this was prior to Dagenais, which asks for a comparison of the salutary effects and the deleterious effects.
Dickson:

Step One: (here civil lib approach is strong)

 2(b) is content neutral - type of meaning is irrelevant to s. 2(b), 

 communications convey a meaning, and are intended to do so - prima facie violation.  

 Violence: communications aren’t analogous to violence, are not communicated directly through physical harm, threats of violence don’t remove it from protected speech

Step Two:

 purpose - to restrict the content by singling out particular meanings that are not to be conveyed, - those intended to promote hatred against identifiable groups.  

S. 1 - (here S.D. Approach is strong: nature of expression becomes critical ).  

before beginning Oakes Test, consider value of expressive activity - contextual approach to determine the level of scrutiny to apply:

Court: Hate Literature is Low Value Expression

1) hierarchy of expression.  promoting intolerance is very low in importance.  

2) expression is of limited importance when measured against three underlying values.  

 doesn’t advance truth - rationality may not overcome all falsehoods in the unregulated marketplace of ideas. - controversial (role for state to determine truth)

 message promotes disentitlement of identifiable groups to enjoy self-fulfilment, and hurts sense of self (protect vulnerable groups from racism and discrimination).  

 doesn’t serve and actually undermines commitment to democracy. (promotes inequality) 

3) Freedom of expression is not an end in itself - intolerance undermines those values

4) Consider Protection of vulnerable groups - what are effects on them in this context

Pressing & Substantial: Yes

 protects: values in society, target individuals, society from itself and tendency to accept things

 designed to uphold Ch values - SS. 15, 27

rational connection - Yes

 takes judicial notice -suppression of hate reduces harm to target groups

minimal impairment - Yes

this is where determination of scrutiny is expressed

 Alternatives: nothing can serve the objectives in the same way as criminalization

 Proof of hatred caused is unnecessary because that denies the reality of severe psychological trauma suffered by members of target groups. 

 section is also internally limited - only applies to public speech, requires "wilful" promotion

Objective Effects:  Fine 

 effects of limits imposed are not severe, and objective is of enormous importance.

McLachlin dissent:
s.2(b) comments:

McLachlin outlines the three arguments which were made to say that s.2(b) will not protect speech:

Violence

Confirms that the content of a statement will never deprive it from protection if the statement is expressive, only violent form will preclude protection – I guess this means that the threat must be more than an un-intimidating statement or letter – p230 – it must be coercive, taking away free choice and influence the behavior of the receiver. Statements promoting hatred are not akin to violence or threats of violence. 
The other provisions of the charter prevent s.2(b) protecting hate speech
Different parts of a statute should be read to be consistent with one another. S.15 and s.27 protect multiculturalism, so  s.2(b) cannot be read to allow hate speech. But there is no conflict on the facts of the case.  There is no violation of s.15 in this case.  S.15 is to protect citizens from inequality practices of the gov. 
OT intro
Acknowledges that judges will have to make value judgments (232) and says that cannot be made in the abstract – look at context.  Result between the same competing rights will be different in different contexts – depends on the significance of the right and the infringement. 
Part 1

The standard for the importance of the objective must not be too low, objectives of a trivial nature must not get s.1 protection. In this case the objective of preventing hatred is of a substantial nature and does justify the overriding of charter rights. 
Part 2

(a) Rational connection
Must look at the objective and the actual effect of the legislation, as did in Morgentaler.  In this case if you consider the actual effects it seems the rational connection is tenuous – let it pass. 
(b) Minimum Impairment

Points out that law has already been used by government to stop reasonably harmless speech.  It is not clear what speech is covered because the section is vague. People who fear criminal law will edit themselves. 
criminal law is the wrong instrument (i.e. should use Human Rights legislation) and therefore the law is overbroad

Overly broad and out of fear of criminal sanctions people may self censor. Human rights codes show success and can be applied more flexibly.  Criminal legislation is clinical and harsh. 
(c) objective v deleterious effects

Is a cost benefit analysis – how significant is the infringement vs how significant is the benefit / objective

Right infringement is harsh – even works of art may be covered – law is vague and subjective. On the other hand the benefits are questionable – will not foster social harmony and individual dignity
Conclusion

Fails on all three elements of the proportionality test. 
Notes

McL pays more attention to the fact that freedom of speech is vital to democracy, and less attention to the fact that the speech in this case is not useful – she does not want to make value judgments because that is a slippery slope. 

McLachlin (Dissent):: 

 more suspicious of government interfering with free speech

purpose: to prevent the promotion of hatred against identifiable groups

rational connection - tenuous.  

 unlike Dickson, not convinced it reduces hate and racism (social effects, not legal effects)

 The provision is very broad, catching all public speech

Minimal Impairment - No 

 Alternatives - other approaches should be used besides criminal (severe punishment).  

 significant infringement on free speech. (slippery slope)

 afraid cops will misapply it (majority says that’s a problem of admin. not of law)

Note:

 tautological approach -  defining something in the same terms that you are defining something else - turn provision around and make it your objective, ie. objective of parliament is to criminalize hate literature

 eg. though there are other ways of achieving goal x, there is no way of achieving goal x in the same way as this provision

 approach here - (not quite tautological) - Objective is general.  ‘Yes alternative measures, but none are as effective as...’

In minimal impairment 

 takes a real step back from Oakes

 doesn’t seem to be a requirement that there be a ‘less onerous alternative’ 

 in these kinds of cases it seems to be enough for government to say that there was ‘no other reasonable alternative’

 essentially saying objective is same as effect (Court allows government to take measures it sees fit)

 RJR Minimal Impairment Test (comes later)- (When in Deferential Mode) - is it reasonable for government to believe it was minimally impairing?

Different Approach to Expression Cases

 Prostitution Reference - held speech not important

 Rocket - said speech easier to limit

 Keegstra - takes detailed, reasoned approach to analysis

R v Zundel (237)
Facts:

Accused is charged under s. 181 of Crim. Code for publishing a book questioning the holocaust.  The mens rea requirement was that he “knew” that the expression was false.  The major distinction btw this case and Ross and Keegstra is that the prosecution was nothing to do with hate, but rather publishing false news.

Pamphlet was entitled "Did Six Million Really Die" - questioned the existence of the Holocaust

Issue:
Whether s. 181 of the Crim. Code is constitutional?

Held: 
s. 181 struck down.
Discussion:

McLachlin majority:

s. 2(b) analysis:
· Evaluates the law of s. 181 in the abstract, rather than analyzing Zundell’s speech;

· She discusses her civil libertarian views of the law under s. 2(b)

· Explains that juries will have problems with each of the elements of s.181 and that they are not the same as in regular criminal trials – p237-243.

· Quite hard to draw the line between what is true and what is false sometimes. Hard for the jury to do this in relation to ancient events.  And if they get it wrong the consequences are prison and the stigma of criminal conviction.
· All speech is important, even if it may be false or misleading (i.e. false speech can promote debate underlying the values of freedom of expression, see quote from Keegstra at top p248). Fine line between knowing what is an honest exaggeration and what is an intentional lie. 
· Confirms at page 246 (top) that do not do balancing in s.2(b), but in s.1, so the relative value and prejudicial effect of lies should not be considered to exclude protection from s.2(b).  There is no presumption of constitutionality for violations of rights – if a right is violated the onus shifts to the crown to establish justification under s.1.
· Concludes that is a violation of s.2(b) because the speech is protected and the effect of s.181 is to limit expression.

s. 1 analysis:
(i) purpose of the legislation – pressing and substantial ? 
· The majority characterizes the purpose of the legislation according to its 14th century UK origin, to protect nobles from common folk.

· Must look at original intention – “cannot assign objectives nor invent new ones according to the perceived current utility”.  There is no indication (no debates or committee reports) of why parliament retained the section when other countries abandoned it. Disagrees with the dissent that it has the purpose of preventing the spread of hate, says that is ignoring the ancient motivation for the section and reading in a new one.   No identifiable problem which parliament was trying to address, much less a pressing and substantial one.  Can’t just generally say that it was the prevention of harm which parliament was aiming at, else all legislation would pass this stage of the test without question.  Says that hate is dealt with through other provisions, which are based on known pressing and substantial concerns. 
· s.181 has its origins in protecting the ruling government from false accusations – this it actually goes against the rights of vulnerable minority groups who want to make themselves heard. 

· The original purpose is exactly contrary to the value of freedom of expression, so the purpose is not pressing and substantial and therefore fails the Oakes test
· s.181 has hardly been used, and no equivalent in UK or USA – so can it really be addressing a pressing and substantial concern essential to a free and democratic society. 

· This provision with no specific purpose is different to the hate speech provisions which have definite purpose.
· you cannot say that the purpose of the law was once x and now it is y
 “to convert s. 181 into a provision directed at encouraging racial harmony is to go beyond any permissible shift in emphasis and effectively rewrite the section”

 no pressing and substantial purpose here – no social problem identified which justifies the legislation
Rational connection:

· For the purposes of discussion it is assumed that the purpose was the promotion of racial tolerance and it was assumed that there was a rational connection – p254.

Minimal impairment: 
· Here the law goes much further than necessary to achieve the aim of social harmony, assuming that is taken as the purpose. Its broad reach criminalizes a lot of statements. 

· The elements are vague e.g. what is fact/opinion, what degree of harm is necessary.

· The interpretation of “public interest” assumed in this case, on these facts, may be acceptable to all, but that is not what we must look at – we must consider the adequacy of the legislation, as it will apply to all situations. 

· The fundamental flaw of s.181 is it’s over breadth – it will catch too many marginal statements. What is a falsehood is very subjective – the law must be more specific if it is to be constitutional, cannot rely on the exercise of discretion by the crown. Will be a chilling effect on speech for fear of prosecution.
· Juries will come to different results depending on their locations. 

· The speech which is restricted may result to the core values underlying s.2(b).
Note: This is obiter, since the law already failed the Oakes test under pressing and substantial purpose.
Dissent (Gonthier):

· Agrees that the purpose is the restriction of free speech, so s.2(b) is violated.

· The dissent recharacterizes the purpose of the 14th century legislation - views the purpose as protection of the “public interest” which should be defined according to charter values.

· While originally it was for the protection of nobles, the public interest has changed and now protects minorities, but the fundamental purpose is still protection and so it can live on in this new application. 
· The dissent says that the purpose of the legislation is not new, but that it has shifted over time

· Dissent decides to read down the provision (i.e. they accept that political arg’ may have room for falsity and distortion, but they feel that some false speech (like Zundell’s) should be criminal b/c it is harmful to the public interest.
· Say that the elements are strict, which is why the section is seldom used, but that it is still valuable.

· Says the purpose is the prevention of harm caused by willful promotion of injurious lies – is pressing and substantial – the intention is to protect the groups described in s.15.

· Passes minimal impairment because the elements are hard to prove – courts are used to making determinations of fact wrt opinion vs fact and what is a likely harm.
· Although have the hate provisions – parliament can employ a variety of measures.

· Says the section is narrowly defined. 

· purpose is to protect the public from harm caused by slanderous speech.  Definition of “harm” has shifted but not purpose.  Purpose of protecting public.(same device used in Butler)

Notes:
· The problem with the dissent is that the phrase “public interest” is slippery and nobody knows exactly what it means

· McLachlin does not believe that the purpose of the legislation can be shifted. Its emphasis (i.e. the way that it is applied) may change, but not its purpose, which is more fundamental.
· Distinction:


(a) purpose of the law: evaluated by looking at the intention of the legislators


(b) purposive approach to the Charter: do not look at intention, but rather what purpose does the Charter provision have in society today (i.e. what is the purpose of free speech?)

 Dissent says that criminal law needed for the extreme cases to send clear messages, Majority says that criminal law is too draconian for such so vague an offence.
Ross v New Brunswick School District No. 15 (265)
Facts:

Ross was a teacher, who made anti-Semitic comments outside of the classroom, but in a small community and a complaint was made under the Human Rights Act.  The order of the Human Rights Council removed him from teaching and threatened to terminate him from a possible administrative position if he ever published more stuff.

See the four parts of the order listed on p265

Issue:
Whether the order made by the Human Rights Council can be upheld under s. 1?

Held: 
All parts of the order are upheld under s. 1, except the permanent ban on further publication with the threat of termination

Discussion:

Passes 2(b) - content neutrality, it conveys a meaning - so violation

The violation of s. 2(b) is ceded by all parties except 1 intervener.
s. 1 analysis:

contextual factors:

> value of speech: low value (see Keegstra) suggesting deferential approach i.e. the three values of the search for truth, self development and democracy are not furthered by this speech. Para 19 – “when the form of expression allegedly impinged lies further from the “core” values of freedom of expression, a lower standard of justification under s.1 has been applied.”

> vulnerable groups: both the young children in the classroom and the minority groups affected by the statements, suggest a deferential approach


> balancing of competing social interests (as opposed to criminal prosecution) suggests deference Para 18 – gives indication that the evidentiary requirements will depend on the nature of the legislation and the nature of the right infringed – is it criminal or balancing legislation? 
Whether it is the state as the sole antagonist, or is it regulation controlling actions between private citizens? In this case this factor points to deference. 
> conclusion: extremely deferential approach may be taken

· A further contextual factor was also considered (para 17), in that human rights tribunals have long been dealing with the law of discrimination, and are sensitive to dealing with these matters – so this is a further contextual factor pointing to deference. 

· Further discussion on contextual factors was given in para 10-16: Education context – children especially vulnerable at school (extension of the vulnerable group factor), employment factor – school board is committed to discrimination free education system, anti-Semitism factor – this is a group which has suffered long standing undisputed discrimination. 
characterization of purpose of order: eliminate any harm and hate propaganda from the classroom

Oakes test:


> pressing and substantial purpose: passes


> rational connection: met by elements (a), (b) and (c) of the order.  Don’t need scientific evidence, just necessary that can reasonably conclude that a rational connection is established. 

> minimal impairment: using an extremely deferential approach, this test is met by all of the elements of the order except the permanent ban on further publications, which was considered overbroad (in light of the above purpose), b/c a permanent ban on publishing of more stuff when he was not in a teaching postn’ is overbroad.

> deleterious effects: all orders pass except for the permanent ban on publication, which has already been struck down and is not subjected to this test.  Can still work for the school board at same salary, if a job becomes available. Can still exercise his views, just not as a teacher. 
notes:

Case doesn’t turn on what goes on in class as much as concern with student who is to see the teacher knowing what he knows teacher does out of class

Emphasize w/r.t. Keegstra and Ross that s. 2(d) analysis is content neutral and all of the clash btw. libertarian views of free speech and egalitarian views of protection of minorities are played out in s. 1

R v Butler (275)
Facts:

Accused owns a video store that rents and sells hard-core porn and he is charged with offences relating to the distribution of obscene material (Crim. Code s. 163).

definition of “obscene”: any publication a dominant characteristic of which is the undue exploitation of sex, or of sex and any one or more of the following subjects, namely, crime, horror, cruelty and violence

Issue:

Whether the laws relating to obscene material should be struck down as an unreasonable violation of s.2(b)?

Held: 

The laws should stand, violate s.2(b) but upheld under s.1, but need a new trial because the TJ did not consider the harm principle.
Discussion:

The constitutionality of the reverse onus and the absolute liability regarding the nature of the material was not covered. 

Test to determine obscenity: community standards test, judge’s individual views not supposed to matter.
There is an argument that it is void for vagueness – p280 says that fact that is open to interpretation does not make it void for vagueness, interpretation is one of the roles of the court. 

Cannot have laws which impose morality of the majority on individuals, but “the mere fact that a law is grounded in morality does not automatically render it illegitimate.

s 2(b) analysis:

· Although the gov attempts to argue that porn is not expression, the court rejects this and finds that the material is expression, so there is a s. 2(b) violation

· When considering  violence/physical -  look to form not content - magazine, video are non violent forms, so are protected

· Content neutrality - attempting to convey ideas, opinions, or feelings - so violation

s. 1 analysis:

Purpose of the legislation: 

· In 1959, the law was created to impose some sort of morality and that purpose would not withstand Charter scrutiny in today’s world, so the court had to do some fancy footwork

· Court had to define “obscene”. “Community standards” approach, which is linked to the notion of “harm” that is caused to the community by the promulgation of porn

· In today’s society, the egalitarian value of protection of women and children from harm was viewed to be the underlying purpose of the legislation

· Court decided that the original purpose of the legislation was to protect society from harm and that in 1959, harm was related to morality, but today, harm was related to the egalitarian concerns of protecting women and children. The court rationalized this leap of logic by saying that the purpose of the law has not changed, but only its emphasis has changed

· This is an inherently slippery distinction and it has come back to haunt the ct’ when they were faced with gay and lesbian porn issues, where there is no harm to women and children (see Little Sisters below)

 Harm in this context is predisposing people to act in an anti-social manner as in the mistreatment of women by men.  Anti-social conduct - conduct which society sees as incompatible with its proper functioning

 Degrading and dehumanizing test is the one used to suggest where harm may occur.  

 Objective is avoidance of harm to society - not to advance a particular conception of morality - that would not be upheld..  

Re: “shifting” 

 legislation has always been to protect society from the harms caused by obscene materials

 our understanding of the “harm” has developed considerably - harm is now sexual inequality.  

 shift is permitted because the courts have applied a community standards test.  

 Butler - one element “harm” has changed unlike in Zundel - purpose has changed

 Time frame is also shorter than it was in Zundel
 Butler - Characterization of purpose related to specific harm

 Zundel - Characterization of purpose related to stopping broad harm (society at large)

Contextual factors:

Value of the speech: 
The value is considered marginal, b/c the expression does not meet the criteria of political/democratic value or search for truth and only meets the criteria of self fulfillment; the value is also considered lower b/c of the economic motivation (i.e. desire for profit) (note: in RJR MacDonald, the motivation behind speech (i.e. economic motivation) is ruled to be not the only factor, valuable speech may be economically motivated, but where there is no purpose other than to make money, then will be less valuable.) ( Deferential
Type of law

Criminal law: as opposed to balancing of competing social interests leads to activist approach, less deferential
Vulnerable groups
Women, children and men may be vulnerable to the harm flowing from this type of expression ( Deferential 
Conclusion: 
Mostly deferential approach

Pressing and substantial: 
With the characterization of the purpose given above (i.e. prevention of harm from distribution of porn), the purpose is deemed to be pressing and substantial

Rational connection: 
Court presumes that porn causes harm (even in the absence of definitive evidence) and this law is rationally connected to minimizing harm. 
It is sufficient that parliament had a reasonable basis for the law given the purpose they set out to achieve. 

Minimal impairment: 
 Court recalls the contextual factors and adopts an expressly deferential approach by saying that the law must be “sufficiently tailored” rather than most minimal. Openly says that consider contextual factors in evaluation of minimal impairment.
 Does not allow conflicting social science evidence to force it into taking a strict application of the minimal impairment test

 Sees the scope of this legislation as quite narrow b/c it does not include material that is not “degrading, dehumanizing or violent” nor sexual material with a literary/artistic purpose

 internal limitations – these are critical to the finding of minimal impairment.
 Limited to to certain types of porn - with violence, degrading, etc. 

 materials with scientific, artistic, literary merit are not covered. 

 does not affect private consumption, just public distribution.  

 past legislative attempts have failed. Almost impossible to be more explicit in writing provisions without leaving out lots of material which should be banned.
 restricting access to material not enough – attitudinal harm will occur even if have to go to special shops to get a hold of the material.
Note that the courts says that it was enough that parliament had “a reasonable basis for concluding that harm will result and [the minimal impairment ] requirement does not demand actual proof of harm.” P 286

Contextual analysis should proceed the Oakes test and largely, the contextual factors are related to the minimal impairment test and the level to which it shall be applied

When taking an activist approach: the gov must prove that it has adopted the minimum means possible to achieve their objective

When taking a deferential approach: the legis will stand so long as there is a reasonable belief that the law is the minimum practical impairment

In RJR MacDonald, LaForest (dissent) allowed the govn’t to pass the test even w/o evidence b/c he took a deferential approach

Deleterious effects: 
The deleterious effects are found not to outweigh the importance of the legislative objective. 
The goals are laudable and the speech is not very valuable, again refers to the value of the speech and the contextual factors leading to deferential approach.

Notes
The law here is only related to production and distribution and not to possession (the BCCA used this reason to distinguish Butler in Sharpe
In Little Sisters, the Butler reasoning was used to attack gay and lesbian porn, but the whole egalitarian notion in Butler was lost (i.e. there was no harm to women and children)

Little Sisters Book and Art Emporium

Facts:
Canada Customs seizing materials in light of the Butler test

Issue:

Are the customs regulations contrary to charter, does the Butler test discriminate against gays and lesbians because the community will likely find such porn more likely to be degrading and dehumanizing. 

Held:
The Butler test does not discriminate – it is founded on egalitarian notions. 
Discussion:
Appellants argue:

 “harm-based” approach which utilizes a single community standard is insufficiently contextual or sensitive to give effect to the equality rights of gays and lesbians. 

 Butler test is based on heterosexual norms, no understanding of importance of erotica to homosexuals. 

 Gays and lesbians defined by their sexuality and therefore vulnerable to sexual censorship

 Community Standard of Tolerance is majoritarian and suppresses minority speech (Judicial subjectivity is dressed up in objective garb of community standards)

Court responds:

 concern for minority protection is what led to adoption of national community test in Butler

 court says that the test relates to Harm not Taste – harmful expression, not sexual expression.

In reply to the argument that the Degrading or Dehumanizing test is open to homophobic prejudice, the court says
 not just degrading or dehumanizing, but accompanied by “substantial risk of harm”

 no reason to restrict that concern to the heterosexual community

In response to the argument that the Harm-Based Approach is Merely Morality in Disguise, the court says
 it’s about harm, not morality

 but note that there are seeds of a moralistic approach here – judges are determining the meaning of harm/obscene/proper functioning of society, not erotic artists.

The court says that “The standard of tolerance of… Canadian society cannot reasonably be interpreted as seeking to suppress sexual expression in the gay and lesbian community in a discriminatory way.” This adds a gloss to the Butler test because the court says that it is the community standard, but there are things which no reasonable community would find distasteful, even if a community poll says it is bad.
 Is the court making an empirical claim or a prescriptive claim?

 Is the court building substantive criteria into the test?  Building an anti-discriminatory tilt into the test?

 If empirical only, then homophobia could push this test in a different direction one day.

Skip Political Process cases
s.2(d) – Freedom of Association:
Alberta Reference = Ref Re Public Service Employee Relations Act, Labour Relations Act and Police Officers Collective Bargaining Act. (305)

Facts:
Legislation prohibiting strike is referred to the ct’.  The legislation says may not strike, and then defines strike (broadly) as 2 or more refusing to work in combination or in concert.
Issue:
Whether the legislation is constitutional in light of s. 2(d)?

Held: 
The legislation is upheld – appeal dismissed. 
Discussion:
Dickson dissent: 
· Social democratic approach – finds violation of s.2(d) of the charter.
· Adopts the collective approach
· Charter did not affirm previous rights, it created new ones, by definition, so do not need to look to old case law for the right to freedom of association – just look to charter

· 2(d) is a collective right (like language, aboriginal, multiculturalism) - should be extended to associations and groups

· Strikes are protected in order to effectively protect the associational rts of employees.

· Dickson believes that the right attaches both to the individual and the collective association and that if you give people the right to associate, but then do not give the association rights, then it is illogical. So says that it should protect the right of the association to pursue common purposes.
Dickson sees two fundamental purposes behind s. 2(d):

(1) protect social interactions which form fundamental basis of human life

 promotion of group activity - recognize the profoundly social nature of human endeavours 

 to protect the individual from state-enforced isolation in the pursuit or his or her ends. 

(2) protect vulnerable groups.  

 where individual is liable to be prejudiced by the actions of more powerful entity.  

 association is the means through which vulnerable groups have sought fulfil their aspirations.

 historically, workers have combined to overcome the inherent inequalities of bargaining power in the employment relationship and for protection from unsafe, or exploitative working conditions.

S.1 analysis done by Dickson because found a s.2(d) violation by the legislation (not done by majority because they said that there was no right to strike under the charter)
Pressing and substantial ? Purpose of legislation = protection of essential services i.e. don’t let police strike!
Found legis preventing police striking to be OK i.e. proportional. But the legislation preventing public service employees and hospital workers from striking was not acceptable – the gov did not present any evidence that these were essential services.

proportionality - banning strikes affect non-essential services as well - too broad

 where ban applies to non-essential workers should have no force or effect
 Distinction between acts done by groups and acts of individ. members of a group - both need to be protected - so that union (for example) can bargain collectively

Two possible interpretations

constitutive definition: freedom of association is only a freedom to belong to or form an association – only protects status, not actions. So you would have the right to join the union – but s.2(d) would not be violated by legislation restricting union action of whatever kind.



Dickson says this is not enough: if 2(d) only protects joining together of persons for common purposes but not pursuit of very activities for which association was formed, then the freedom is “legalistic, ungenerous, indeed vapid” – must extend beyond the status and give protection to the interests to which guarantee is directed.

derivative approach: Associational action which relates specifically to one of the other freedoms enumerated in s. 2 is constitutionally protected, but not other activity

 Dickson rejects that s.2 only deals with political rights.

 Points out that other parts of the charter and constitution cover rights of groups, and says that the group needs to be protected against economic pressure as well.

 Fundamental nature of the freedom – central importance to individual of interaction with fellow human beings – profoundly social nature of human beings.

 “as social beings, our freedom to act with others is a primary condition of community life, human progress and civilized society.”

 Vulnerability of the individual – liable to be prejudiced by actions of larger and more powerful entity like an oppressive employer – historically people have formed groups for common purpose and this is what freedom of association is supposed to protect. The right to strike and bargain collectively is what protects equitable and humane working conditions i.e. more than just pecuniary interests. 
 Says that S. 2(d) embraces the liberty to do collectively that which one is permitted to do as an individual… BUT… sometimes there will be no analogy involving individuals, as in the case of STRIKE – e.g. No individual equivalent to a strike – qualitative difference in activity, not quantitative. So if legislate against acts which are qualitatively different, that will be OK, bur if legislate against group activity merely because of quantitative aspect, that is not OK.

 Dickson considers 2 constitutional differences between Charter and USA bill of rights – p308.
 Says that these are not just economic concerns – deals with discrimination, working conditions etc which bear on people’s identity and self worth.
McIntyre 
 Says that the simple question is “does the charter guarantee the right to strike” – says it is not about the value of striking, but just whether or not the charter allows it!

 Civil Lib Slant

 Adopts the individual analogy approach, which is later adopted by the ct’ in Professional Institute, where the individual has the right to associate and the association has the same rights as the individuals. 

 Says that the constitution, apart from limited exceptions (p317), deals with individual rights.
 Cannot obtain more rights than individual has, just be forming a group.

 accepts #1, but not #2 of Dickson’s purposes

 the purpose / value is the freedom to mingle, live and work with others gives meaning and value to the lives of individuals and makes organized society possible. 
 The right belongs to individual and not to group formed through its exercise.  

 constitutive approach - freedom applies just to belonging to an association, not to the right to engage in activities for which the association was formed
 Charter recognizes some group rights, the remaining rights and freedoms are individual rights U.N.O.
 Charter guarantees the collective exercise of individual constitutional rights – individual rights of  association will not protect the right to strike

 Cannot compare one person stopping work to a strike. 

 Key distinction: it is a freedom belonging to the individual and not to the group formed through the exercise – the freedom “cannot vest independent rights in the group”

 If right asserted is not found in the Charter for the individual, it cannot be implied for the group merely by fact of association – rights of individual cannot be enlarged merely by fact of association.
 s. 2(d) should be interpreted to only protect collective exercise of rights enumerated in the Charter (classic Liberal notion)

 Since the right to strike is not independently protected under the Charter, it can receive protection under freedom of association only if it is an activity which is permitted by law to an individual (no analogy between cessation of work by a single employee and a strike)

 So the group can only do something if it is protected by another charter right, McI notes that since you can express yourself as a group – freedom of expression will protect all activities which groups need to do in a healthy democracy.

 If individual is allowed to do an activity, then freedom of association means that a group can do that activity, can prohibit by legislation the doing of the same activity just because it is in groups, that would violate freedom of association, but could prohibit it if the activity becomes entirely different. Because agreeing with others to stop work and then stopping, is different from just stopping, they are by definition not the same activities – so can legislate against striking i.e. legislate back to work!

 Freedom of association means the freedom to do together that which you are allowed to do alone.
 Cessation of work by one person is not lawful – although courts will not compel completion of contract for personal service – will still have to pay damages – so is not lawful to stop work when you have a contract. So can’t do it alone, therefore freedom of association will not give you permission to do it as a group. Also a breaching employee does not breach with the intention to return to work – strikers do – so it is different. 
 Notes that even Dickson agrees that individual refusing to work is qualitatively different.

 Says that charter, apart from s.6(2) and s.6(4) does not deal with economic rights, and trade unions are mostly concerned with economic rights.

 Also, historically has been lots of legislation dealing with strikes – no indication that there is an absolute right, so such right would have be to clearly spelled out. 
 Court shouldn’t interfere - Labour law is based on a political and economic compromise and strikes have always been subject to legislative control.

 Deference to social policy in labour law – should not give constitutional status to right to strike at this time, not for courts to handle.

 Deference to social policy in labour law – should not give constitutional status to right to strike at this time, not for courts to handle. Leave it to the legislature unless clear about granting a right to strike – which is not the case here.

 Would be very strong if agreed that there was a CONSTITUTIONAL right to strike – don’t want to have the courts do an s.1 analysis on each strike issue.

 Have established labour tribunals because of need for expert knowledge in the field – should leave it to them unless it is a strictly legal question.

 Confirms that are only considering the charter giving a right to strike – not saying that the right to strike is not given by other legislation.

Majority agree with McIntyre that the right to associate belongs to the individual and not to the association itself, but they adopt a more constitutive approach:


(i) individual rights of association will not protect the right to strike. Historically labor law is based on political and economic compromise and the courts will not interfere with the gov’s decision to legislate the end of a strike


(ii) for these reasons, the court finds that the legislation in this case was not a violation of s. 2(d) and so there was no need to perform s. 1 analysis

Le Dain 

Agrees with McIntyre, there is no right to strike.

Does not use the individual vs group analogy which McI used.

Disagrees with Dickson that the right will be empty if don’t protect the activities of the group.

Says need to consider the consequences of making it a constitutional right, says rather leave it to regular legislation 
slippery slope – cannot constitutionalize everything (but could be dealt with under s. 1)

Note:

Majority approach is analogous to court’s blind view of freedom of expression i.e. apply content neutrality to all associations. But here the blind approach is used for purpose of excluding (no associations can act in ways the individuals can’t), rather than including as was done in freedom of expression. The idea is that since we shouldn’t distinguish between kinds of associations, must rule them all out.

Other cases at the same time:
Public Service Alliance of Canada v Canada:
Legislation extended public service worker contracts – therefore effectively took away right to bargain and strike for two years. McI and Le Dain said OK – no violation of s.2(d) so do not consider s.1
Dickson said did violate s.2(d), said purpose (restrict inflation) was sufficiently important, that the means were proportionate, but that the removal of the right to strike was not sufficiently related to the goal of reducing inflation so it was not saved by s.1
Wilson said did violate s.2(d) – found that failed all stage of the oakes test – limiting right to strike as no causal link to inflation – arbitrary and unfair. 

Government of Saskatchewan v Retail Wholesale and Department Store Union:

Dairy workers act prohibited strikes and lock outs for a while – McI and Le Dain followed Alberta reference.
Dickson said was justified under s.1 because of effect of dairy strike on third parties and milk perishable so cannot stockpile it (said this was self evident – good case for judicial notice) – said was OK so long as have a fair arbitration scheme. 

Wilson said not upheld under s.1 – no evidence that would disrupt the dairy industry or consumers (did not take judicial notice). Dairy farmers were not third parties.
Professional institute of the public service of Canada v NWT (333)
Facts:

The NWT created a scheme for collective bargaining. They were under no obligation to create the scheme, but when they did the legislation become subject to charter scrutiny.  The collective bargaining legislation required that only those incorporated at the discretion of government could participate in the collective bargaining. 

The professional institute is like a professional union.  The P organization was refused the right to become incorporated, effectively preventing them from bargaining. The institute planned to bargain for 32 nurses who previously had a bargaining agent, but who lost contact with that agent in the shuffle when the federal government gave control of such matters to the NWT.  The institute planned to be the bargaining agent for the nurses, but there was no evidence that any of the nurses wanted the institute to represent them. However the institute wanted to be recognized so that they could generally represent groups as bargainers. 
Issue:

Whether the NWT is unconstitutionally violating the union’s s. 2(d) right to associate by preventing them from collective bargaining?

Is the right to bargain collectively protected by s. 2(d)?
Held: 

No violation of the s. 2(d) right

Discussion:

majority (Sopinka):

Discusses what it and what is not protected by s. 2(d):

(a) freedom to establish, belong to and maintain an association is protected (constitutive approach protected);

(b) does not protect an activity on the basis that the performance of the activity is essential to the existence of the association (essential purpose approach is not protected);

(c) the individuals in the association are free to exercise their individual constitutional rights (derivative approach protected); and

(d) protects the exercise in association of the lawful rights of individuals – if did not allow this i.e. said can do it alone but not in a group – then you would be attacking the right to associate. (individual analogy approach protected) note: this approach subsumes the derivative approach - (#3 is a subset of #4)
Restrictions on collective bargaining do not affect the ability of the individuals to associate.

Collective bargaining is not a protected right under s. 2(d) (even though the purpose of creating the unions may be frustrated by not allowing the association to bargain)

The govn’t is under no duty to enact a collective bargaining scheme and so any limitations put on a statutory requirement do not attract the protection of s. 2(d). 

When arguing a s. 2(d) - focus on Sopinka's four factors test - So long as the individual has the right to do something alone, but when in the group does not, 2(d) is triggered because the associational nature of the activity is attacked

 If legislation prohibits the act in association, 2(d) is triggered -  since the associational nature of the activity is being attacked - way to determine this is to see if the legislation permits activity for individuals

 “It is simply no longer open to an association (union or otherwise) to argue that the legislative frustration of its objects is a violation of s. 2(d) if the restriction is not aimed at and does not affect the establishment or existence of the association -- unless the association's activity is another Charter-protected right, or an activity that may lawfully be performed by an individual”.  

 If gov does not have to bargain with anyone – there is no problem with gov choosing who they will or will not bargain with – must remember that the legislation dealt with the creation of bargaining associations with who the gov would bargain for government employment. 

 The act does no limit the way or manner in which people can form associations, just says which associations government will deal with. 

Dissent (Cory):

 Focuses on Dickson’s theme from Alta Reference that giving individuals the right to join a union and then not giving the union any rights seems non-sensical

 legislation strikes at the heart of freedom of association 

 Employees should have the right to choose the association which can best represent their needs.  
 Makes analogy with saying can have a hockey team but cannot play hockey – then are you really allowing association of hockey players - a union cannot exist unless it is allowed to bargain collectively (essential purpose approach). 

 Right must be extended to protect activities for which associations are formed

 Tries to stretch the constitutive approach (as Dickson did in Alberta) to include the actual activity – meaningless to permit employees to form association for collective bargaining and then have legislation that prevents collective bargaining.
 It is illegal at common law (breach of contract) to not work as a protest and so the argument goes that it is not the associational nature of the activity which is being attacked by the legislation, but this argument aims at common law rather than the offending legislation ( Under the legislation, groups who strike are subject to fines, but individuals are not 

Dickson:  

 Section 2(d) does not protect the right to bargain collectively (follows Alberta Reference), and therefore does not protect the right to any particular bargaining agent.  

 The gov't was under no duty to enact a collective bargaining scheme, and so any limitations placed upon a purely statutory entitlement do not attract protection of s. 2(d).

L’Heureux Dube
 Agrees with Sopinka – says that even though the association will not be able to bargain, they are still free to associate, so their right to associate is not infringed.
Other arguments  
 The nature of a strike (w/ a association of people) is fundamentally different than a single person quitting work (i.e. there is no individual analogy to a strike, it can not be carried on as an individual)

 Strikes are inherently collective activities that can not be carried on as individuals i.e. the matter is qualitatively rather than quantitatively different. the whole idea of a strike is that you are not allowed to do it because of its associational nature 

 Obiter from McIntyre & Ledain - Court should stay out of labour relations - defer to Parl.

 Re: Vulnerable Groups - Dickson says 2(d) is meant to protect them, McIntyre thinks management and employees are equally powerful groups

 Collective bargaining and picketing aren’t individual rights exercised in an association, but rather collective rights in themselves (and, therefore, not protected)

Examples from old CAN:

legislation prohibiting picketing by 4 or more:

 2(d) - derivative approach - since individuals have rt. to picket, should be protected also when in association - infringement, but Crown can argue it’s qualitative, not just quantitative difference

 2(b) - picketing is a constitutionally protected rt - infringement

picketing being prohibited for all individuals and groups

 2(d) - no individual rt. so no associational rt. - 2(d0 not triggered

 2(b) - might still be challenged

prohibition against communal living

2(d) - no individual rt to living together, so no associational rt., but could argue constitutive approach - forming of association is protected

Dunmore v Ontario (AG) (340) – Not covered in class
Facts:
Historically agricultural workers have not had the right to form unions.  They were briefly given such rights but then denied when the act was repealed.  
Issue:
Is the repealing act unconstitutional. 
Held:
Legislation was found unconstitutional

Discussion:
4-part formulation does not capture full range of activities protected by s. 2(d) – should be extended to protect “activities that are inherently collective in nature, in that they cannot be performed by individuals acting alone” (in some cases)… “law must recognize that certain union activities may be central to freedom of association even though they are inconceivable on the individual level” – so it seems like this may give associations some rights which individuals do not have – but still no right to strike or bargain collectively i.e. are not overruling the previous cases on the specific activities.
In order to establish violation must show:

Activities fall within the protection of s.2d remember that have no right to strike or collectively bargain.

Show that the legislation has as its purpose or effect the restriction of said rights.

Here the freedom to organize prevented by the legislation – and the freedom of association was limited – by THIS legislation. 

Purpose or repeal was to protect family farms – this is sufficiently important objective to override a constitutional right.
Is a rational connection – banning unions will protect family farms

Not minimal impairment – not all farms are family based, some are commercially run.

“The wholesale exclusion…does not minimally impair”
“The notion that employees should sacrifice their freedom to associate in order to maintain a flexible employment relationship should be carefully circumscribed, as it could, if left unchecked, justify restrictions on unionization in many sectors of the economy.” 
Case suggests that there are some things that a union has to do in order to maintain itself (i.e. making representations as a collectivity, but not bargaining collectively or striking)
Suspend the order for 18 months so gov can legislate – new legis must allow fro meaningful exercise of union: freedom to assemble, freedom from interference, coercion and discrimination etc.

Canadian Egg Marketing Agency v Richardson (341)
Facts:
CEMA sued the Richardson for marketing eggs interprovincially.  Rich said that it was a violation of his freedom to associate with business partners of his choice. 
Issue:
Are trade restrictions a limit on freedom of association.
Held:
No, trade restrictions to not violate freedom of association – legislation is valid
Discussion:
s. 2(d) not violated because vendors prohibited from economically associating with purchasers outside of the NWT

trade is an activity, not an association… i.e. you can enter contract to sell the eggs but you can’t actually execute the contract (clumsy reasoning) – decision driven by policy reasons. The trading is the activity of the association, not the association itself. You can form any association, but then the association cannot do illegal things. 
“not so much the activity that is foundational to the association as it is the association that is foundational to the activity” – s. 2(d) protects only the associational aspect of activities, not the activity itself. 

if we allow freedom of contract to be constitutionalized under freedom of association, what will be next – virtually every piece of legislation dealing with trade could be attacked – no trade or profession can be exercised entirely by oneself, and if s.2(d) gives you the right to form any kind of contract – there will be a flood of litigation protesting the existing trade restricting legislation
Court says that this situation falls under proposition #2 by Sopinka – “s.2(d) does not protect an activity solely on the ground that the activity is a foundational or essential purpose of an association”.
Decision based on two grounds

(i) policy ground: it would open a Pandora’s Box to subject all economic regulation to s. 1 analysis, if it was an attempt to regulate freedom of contract

(ii) legal ground: there is no individual analogy to contracts and commercial transactions (i.e. following the line from Professional Institute); that is, s. 2(d) is applied using the individual analogy approach and so it protects the rights of individuals to associate and the association to do anything that the individual could lawfully do, but there is no individual analogy to contracting (i.e. it is an inherently collective activity))

Skinner Case – Not discussed in class or CB – from an old CAN

A case involving solicitation for sex, where the accused arg’d that s. 2(d) included freedom of contract

 Dickson: 

(a) said that the real issue was freedom of expression and did not find an issue under s. 2(d)

(b) said that the law was a mere limitation of communication

 Wilson: (a) found some sort of nexus between freedom of contract and freedom of association

Legal debate:

When people think of freedom of association w.r.t. freedom of contract, they usually think of the capitalist view and thus any law that regulates the economy interferes w/ the freedom of contract and the freedom of association.

If freedom of contract is read into freedom of association, then almost all regulation will have to be justified under s. 1 of the Charter b/c it is prima facie a breach of s. 2(d)

Lavigne v Ontario Public Service Employees Union (343)
Consideration of the case in the context of the freedom to associate:

Facts:

L is not a member of the union, but is represented by the union at the collective bargaining table.  He was compelled to pay dues over and above the cost of collective bargaining and they went to causes that he did not support including NDP and anti-skydome coalition.  S. 53 Colleges Collective Bargaining Act - allows parties to have employer deduct dues from employees' paycheque..  

Issue:

Whether s. 2(d), the freedom of association, can be used to overcome a state compulsion to associate?

Held: 

The employment contract was upheld by all judges – although some judges found that there was a violation of charter rights the violation was justified under s.1. The Charter applies, since colleges are govn’t for the purpose of s. 32 of the Charter
Discussion:

They all agree that Lavigne should lose – But get there by 3 different routes.

Is right not to associate protected under s. 2(d)? Yes [LaF (3) + McL (1)]  No [Wilson (3)]

Is it violated?  Yes [LaF (3)] No [Wilson (3) + McL (1)].  
Is it upheld under s. 1? Yes [LaF (3)].

Majority (LaForest) (3) – is the majority because McL agreed with part of LaF judgement.
s. 2(d) allows the freedom not to associate and the employment contract violates this right, but it is saved by s. 1

s.2(d) analysis:

Right not to associate is critical.

Right to associate is an individual right – although there are group benefits when associations form.

Also it is not good for associations to have members which do not support their views.

Some compelled association w/ others is inevitable (i.e. compulsory taxation – the state is one club which we all have to join), but that compelled association puts you on a slippery slope toward the totalitarian state.
With these two counter arg’s in mind, a line must be drawn as to where the right not to associate should be (LaForest sees the limit as when the right not to associate interferes w/ democratic society)

Rejects McL arguments by saying: “It is of little solace to a person who is compelled to associate with others against his or her own will that no one will attribute the views of the group to that person” – says that you do not need a “external manifestation of some link” between the individual and the association before the right not to associate will be violated – “financial contribution alone may constitute association” 
Before compelled freedom to associate is allowed, it must be:

(a) required to further the collective social welfare;

(b) w.r.t. individuals who are already associated by the facts of life (i.e. workers in a workplace)

(c) no danger to a specific liberty interest of the individual; and

(d) the association is acting in furtherance of the cause that justified its creation (i.e. not going beyond the immediate concerns of the association)

 Says that Lavigne would not be able to object to union activities if they were only related to bargaining activities – since he is in the workforce, he must be part of the bargaining contribution fund – “the reason forced association is permissible is because the combining of efforts of a particular group of individuals with similar interests in a particular area is required to further the collective good”.
 However s.2(d) will be violated when have to contribute to activities unrelated to collective bargaining which is for the good of the group.

 Here, LaForest concludes that the first two criteria above are met, but a specific liberty interest is being violated (forcing Lavigne to support the NDP and the anti-skydome coalition) and the association is going beyond its mandate to serve the concerns of its members (therefore s. 2(d) is violated)

s. 1 analysis:

Implicit contextual factors
> labour relations: politically it is very hard for the courts to interfere between labour and management

> vulnerable groups: workers are vulnerable to employers, should encourage solidarity amongst workers
> freedom not to associate: is not at the core of the s. 2(d) right

> conclusion: a deferential approach was warranted

What the offending legislation says i.e. what are the means by which the gov implements its objectives.
Must contribute funds if the union does your collective bargaining, union can spend the funds how it likes

Pressing and substantial purpose: 
Court sees a dual purpose in the contract:

a. Helping unions collect resources to play a role in shaping the political, economic and social contexts within which labour relation will occur

b. Encourage union democracy (industrial democracy) in the workplace (i.e. if you want to change what the union does, then go ahead and change it), but cannot have legilslatoiun which restricts what the unions can spend their money on – unions would object – so let them decide by majority rule what they want to spend their money on.
Rational connection: 
Passes

Minimal impairment:

Passes:
Considers the suggestion that could have an opting out program:

 Could allow opting out of the dues which are unrelated to collective bargaining ( makes it too hard to determine what is and what is not related to collective bargaining – Lavigne even objected to NDP support, but NDP supports union causes. 
 Opting out will undermine the unions financial base – will be able to support fewer causes – but is this not democracy – if you want support for X, then collect contributions for X, I think it has to do with the fact that if it comes of your paycheck without choice you will tolerate it, but if you have to voluntarily support the anti-skydome cause you would not take change out your pocket. So a relatively small number of union members who actually go to union meetings and choose what to support and all the others just have the money taken off their paycheque.  
 Says that if allow opting out then the preferences of the individuals who opt out will determine what gets supported – and causes which are in the interest of the majority will not be supported. 

 If you allow opting out, then you undermine the industrial democracy of the union

Considers the option that gov could specify a list of guidelines regarding what the union can spend its money on

 Says that it would be paternalistic to tell the unions what they can support, would ruin their status (What about forcing union members to support union causes because you deem it to be a good thing that the unions support the NDP or women’s groups)

 Would be not really but semi OK for legislature to say what unions can spend money on – but totally not OK for courts to do so on a case by case basis – and will open floodgates.
 Cannot use s.2(d) to object to how tax dollars are spent, similarly cannot use it to attack other “associations that inhere in the very structure of a democratic society”. Then says that union expenditures must be within their proper ambit (but what is this ambit, who defines it, the majority of the union – is that what he means i.e. he is not allowing the gov to define it)

Deleterious effects: 
Passes

McLachlin (1):  

 2(d) protects right to not associate, but this right is not violated by the payment of dues because mere payment does not signify ideological conformity.  Can not join the union if you don’t like their ideas. 
 The test is whether payments can reasonably be regarded as associating the individual with ideas and values to which he does not voluntarily subscribe – in this case = NO.
 Plaintiff allowed to decline to become a member of union, thereby disassociating himself from its activities.

 McLachlin was concerned about where the right not to associate would terminate (especially w/r.t. to taxation) 

 Said that was merely paying for a bargaining service.

Wilson (3):  

 s. 2(d) doesn’t include a freedom not to associate.  

“The harm flowing from compelled association is not fact of association itself, but the enforced support of views, opinions, or actions. “
Even if there was a right not to associate, it would not be infringed.  Says that Lavigne does not have a problem with the association itself, only certain causes of the association, but when considering the positive sense of s.2(d) we said that the activities of the association are not protected, it is only the right to form the association that was protected – so now when we consider negative sense of s.2(d) we must again not consider the activites – that would be one sided justice.  But the problem with this is that Lavigne phrased his complaint against the association simpliciter – Wilson says – yes but his real complaint is with the activities – I think her reasoning sucks – we must look at what he formally complained about, if he had not given reasons he would have lost for sure – can’t hold his reasons against him.
If objects of an association are irrelevant and not protected by freedom to associate they cannot then be taken into account when considering the negative version of the right.
Wilson says that he should rely on s.2(b) and s.7 of the charter – I don’t see how those will help.

This negative right may arise in context of exclusive clubs - they argue against HR regimes by declaring they have a right not to associate with people who want to join their club but who the club does not want to allow to join.
Bakan: LaForest’s judgement will probably prevail - LaForest:

emphasizes 2(d) as an individual right (Alberta Reference), not collective - therefore, there’s an implied right not to associate

court doesn’t question ideology of collective bargaining  as something someone may not want to contribute to

not clear who has to prove what - individual has to prove violation so probably also has to prove the failure under the 4 part test

Minimum impairment - LaForest says it’s tough to distinguish between collective bargaining and non-C.B. purposes - contrary to #4  where it’s expected you distinguish

Reference Re Section 94(2) of the Motor Vehicle Act (359)
Facts: 

Section 94(2) of the Motor Vehicle Act created an absolute liability offence of driving while under suspension in which guilt is established by proof of driving, whether or not the ( was aware of the suspension. The offence carried a minimum (mandatory) punishment of seven days’ imprisonment. In a constitutional reference, the BCCA held that the legislation violated the principles of fundamental justice protected under s.7 CCRF. The R appealed to SCC.
Issue: 

Whether an absolute liability offence coupled with a mandatory minimum sentence violated s.7 CCRF?
Held: 

Appeal dismissed; BCCA ruling affirmed – does violate s.7 and not justified under s.1
Ratio: 

Absolute liability coupled with mandatory imprisonment violates s.7 CCRF, because the former violates the principles of fundamental justice (i.e. no opportunity for defence) and the latter violates s.7 of CCRF (i.e. imprisonment deprives liberty) - these offences may only be saved under s.1 CCRF.
Reasoning: 

Lamer J. 
Discussion on judicial review under the charter.

BCCA suggested that courts have a new function under the charter – Lamer rejects this, says that have always checked the vires or legislation, but whereas before it was only on division of powers, now it is on charter, so is more value laden. 

Tells those concerned about JR, that the democratically elected legislature gave the court such powers, and have s.33. 

Court willing to examine and reject Parliament’s legislation if not in line with CCRF. 

Expansion of the scope of judicial review of legislation to substantive issues - s.1 

Charter rights pertain to both procedural (was there due process) and substantive (is the rule fair) areas of law.

Says that not the role of the courts to second guess the policy choices of the legislature, just check that it is within the limits defined by the constitution – do purposive analysis i.e. considering the interests which it is the purpose of the charter rights to protect. 

SCC also says that Charter phrases must be given a broader view and interpretation than the Bill of Rights because the Charter is part of the Constitution, and wording of charter is such that it is clear that is was the specific intention of parliament to have the courts evaluate the legislature

POFJ must be interpreted to be the basic tenets of the legal system 

 so it's not an interpretation within the realm of public policy but rather in the domain of the judiciary

 and the courts can salvage legislation for reasons of public interest under S.1

Consideration of s.7

The Court held that absolute liability always offends the principles of fundamental justice (bottom p369), irrespective of the nature of the offence, although it will not necessarily offend s7.  
Absolute liability may still offend s.7 even if no risk of imprisonment – p370.

It does offend s.7 CCRF if anyone is deprived of life, liberty, security of the person, irrespective of the requirement of public interest.

Absolute liability offences always carry the risk of punishing the morally innocent, and in combination with mandatory imprisonment violate s.7 CCRF. However, this is a qualified right, which can be violated in accordance with the principles of fundamental justice.
It may only be saved for reasons of public interest under s.1 CCRF. The R failed to demonstrate that given the desirability of ridding the roads of dangerous/bad drivers, the risk of imprisonment of a few innocent persons is a reasonable limit in a free and democratic society. 

Absolute liability for the purposes of “administrative expediency” will not justify penal sanctions. Some level of mens rea is a constitutional requirement for offences which may deprive individuals of their personal liberty and security.

All absolute liability offences that may impose a sentence of imprisonment are unconstitutional.

One fundamental principal of justice is that the morally innocent (i.e. without mens rea) should not be punished.  Absolute liability offences violates this principle.  

when this case was decided the Oakes test did not yet exist;

The principles of fundamental justice are not a protected interest but rather a qualifier of the right not to be deprived of life, liberty, and security of person.  The purpose of the principles of fundamental justice is to protect those rights. It sets the parameters of those rights.   The state can deprive you of those rights within the principles of fundamental justice; ie. s. 7 rights are qualified rights.

A law enacting an absolute liability offence will violate L7 of the Charter only if and to the extent that it has the potential of depriving of life, liberty, or security of person.

ss.8 to 14 are illustrative of the meaning of "principles of fundamental justice"; they represent recognized principles. This is not an exhaustive list. 
Public interest is determined by asking if there is a justification under s.l of a limitation of the rights protected in s.7 – public interest not considered when dealing whether violation of rights is in accordance with fundamental justice, that must wait until s.1 – note that public interest may justify locking up infected people in epidemic – p371.
Liberty right can be violated by:


(i) the mandatory or optional imprisonment of an offender (Motor Vehicle Reference); and 


(ii) restricting behavior (i.e. speed limits and compulsion to do something) (Motor Vehicle Reference)

· How does the ct’ give shape to the liberty right w/o opening Pandora’s Box and subjecting all laws to s. 7?

Wilson

· Says that if you find violation of POFJ, then don’t go to s.1, says that you cannot have a justified violation of the POFJ.

· Compare Wilson and Lamer flow charts on p372 and 371.

· Says punishment must fit the crime – does not do so in this case, so violates s.7 and unconstitutional.
Thomas Larry Jones v The Queen (375)
Facts:
Accused refused to apply for approval of his school in the basement of the church as a private school because it was God’s will that he run the school.  Said that the inspectors could come to his school and even test the kids, but that it would be an insult to God if he applied for permission to teach the kids. 

Accused was charged under School Act.  Accused claimed that his freedom of religion under s. 2 was violated and that his liberty (s.7) was restricted because he could not teach the kids himself w/o applying. 
Issue:
Is the liberty of the A violated by the requirement to register or by the fact that if he does not register then he will be liable to fines and imprisonment for non payment of the fines. 
Held:
TJ – said that the legislation did violate the charter
CA – Said that the A was not an aggrieved person, was not refused a certificate, and was attacking the school act in the abstract.  Gave $5 fines for each count. 

SCC dismissed the appeal.
Discussion:
· A says that it restricts his liberty to not be able to bring his children up as he wants. 
· Being deprived of liberty is not enough, must be deprived of liberty in a way that offends the POFJ.

· A says that the procedural aspect of the law violates POFJ, not really contesting the substantive elements of the law. He does not like the procedural requirement for a certificate, for which he has to apply, being the only means of proof, and says there should be other means to get approved as a home school, or to prove that your home schooling is OK.  I think the TJ agreed with the fact that the certificate being the only way to prove your home schooling is adequate violated s.7 and was not upheld by s.1.
LaForest: 
· Says that even if s.7 protects the right to educate your own children, then that right has not been violated here because has not been deprived contrary to the POFJ. So he does not expressly decide if deprivation of the right to educate your children is one of your liberty rights, just says that in this case it is not deprive contrary to POFJ.
· A argues that school inspector may be biased against him because inspector wants all kids in regular school – LaF says that inspector is a good person to do it because knows the topic well, so ok even if inspector is a little less objective than a court would be.

· Explicitly refers to manifest unfairness as a way of checking if s. 7 has been breached i.e. has a right been deprived contrary to the POFJ.  ( Says prov’s must be given room to adopt processes it wants to, unless they are so manifestly unfair so as to violate POFJ.
· La Forest finds that the School Act does constitute interference with freedom of religion.  

· The state also has an interest in the education of citizens.  School Act does not deny the right of accused to provide home instruction to children.  Requirements of the act are a minimal intrusion on religion.
· Says legislature should handle difficult balancing questions – not the courts, unless the legislation is manifestly unfair. 

· Says that the provision will not violate s.7 unless the administration using it applies it unfairly
· La Forest says that no evidence is required here to show importance of education and significance to government.

Wilson 
· Says s.7 violated and not saved by s.1.
· Says liberty can be given a broad meaning, and the context of the charter it is liberty in a free and democratic society. 

· Wilson says liberty is the tight to make one’s own choices for good or ill, to be “his own person” and to be accountable as such. 

· But liberty is not untrammeled because we must live in harmony with others.

· Everyone has the right to respect for his private and family life

· Wilson says liberty does include the right to bring up and educate one’s children, BUT not necessarily just how you see fit – must be in accordance with generally accepted norms.

· LaF said that the court room is not the forum to prove adequacy of instruction, but must get a certificate,  Wilson says that it is overly restrictive to have only one means of proving adequacy.
· Says that “procedural fairness” is a POFJ.

· Requiring a certificate as the only means of proof is against procedural fairness – agrees with TJ.

· Says that she still doubts, as she did in MVA, that can pass under s.1 if found to violate POFJ in s.7, but in this case it is irrelevant because the R did not meet the burden of s.1 – has given no justification for having only one means of proof – 3 provinces allow the court to determine adequacy of alternative instruction, and R did not prove that it should be any different in Alberta – so legislation must be struck down. 
Note:
Truancy = Staying away from school without permission. 

R v Morgentaler (1988) S.C.C. (381)

Facts:

( acquitted at trial. R appealed to O.C.A. because defense counsel told jury to disobey the law; R successful, acquittal overturned, s.251 not contravention of CRF, new trial ordered. At OCA, ( counsel told jury that it could ignore the law in reaching verdict, for purpose of sending message to Parl – Was reprimanded for this by the Dickson when passing judgment for the SCC. New trial cut short by ( appeal on several issue to SCC.
(’s set up clinic to perform abortions on women who had not obtained a certificate from a therapeutic abortion committee of an accredited or approved hospital as mandated by s.251(4) of CCC. ( charged with conspiring to obtain abortion. SCC asked to evaluate constitutionality, then if s.251 struck down, the charges would not apply.
s. 251 of the Crim. Code created a defence (to the offence of performing an abortion) if the health of the woman in question was at risk, but the procedural requirements for that defence were:

hospital must be approved or accredited by the Ministry of Health;

therapeutic committee had to determine if the life or health of the woman was in jeopardy (wild variations); and 

needed to have at least 3 doctors on the committee (many hospitals could not meet the requirement of 3 doctors), and another doctor to perform the abortion.

This defense provided vast inequalities and disadvantages to some women – found major differences in level of service across the country.
Issue: 
Whether the abortion provisions of CCC (esp. s.251) infringe “the right to life, liberty and security of the person and the right not to be deprived thereof except in accordance with the principles of fundamental justice” as formulated in s.7 of CRF.
Held: 
Appeal allowed; acquittal restored. S. 251 was struck down in its entirety – so not only are woman not liable, but neither are the doctors. The entire SCC concluded that this practice was a violation of security of the person and that the violation was not in accordance w/ the principles of fundamental justice, nor could it be saved by s. 1 of Charter.  
Reasoning: 
( argued that s.251 violated s.7 of CRF - pursued a broad definition of “security of the person”. R argued that definition should be more restrictive.
Purposive analysis – analyze the right by considering the interest which the right was meant to protect i.e. the purpose of the right. 
R argued that admin inefficiency was not relevant to constitutionality of s.251 – Dickson said it was because some of the delay was caused by the nature of the provisions themselves, and also because “both purpose and effect are relevant” – p388. Note on standing – A is challenging partly the effects of the law, while he will not suffer from the effects – but this is OK – also R did not challenge standing. 
Dickson CJC (Majority): 
Only examines the procedural aspects of the law – not the substantive, strikes it down on purely procedural. 

Agrees with McI that are not here to solve the abortion issue, just test the legislation against the charter

Confirms that s.7 protects procedural and substantive legal rights. 

Security of Person – human body ought to be protected from interference by others – unless POFJ. 

SOP relates to physical and mental integrity. Lamer quote p385 – violations of 11(b) will lead to a violation of SOP – stress, stigma waiting for trial.

P386 – state interference with bodily integrity and serious state imposed psychological stress, at least in the criminal law context, constitutes a breach of security of the person. 

S.251 is clearly a violation of SOP – but is it in accordance with POFJ.

Even successful applicants are subject to delay – any unnecessary delay violates SOP – also in this case delay leads to different abortion methods, with increasing risks the later it is.  

s. 251 violates the psychological security of women ( removal of decision making power, delays in obtaining abortions, increased risk, and stress of waiting for the committee decision - uncertainty); careful in their ruling not to assert that there is a right to abortion. 
Also a problem in that committees don’t have detailed guidelines on how to make decisions in each case – what is “health” ? – so this inconsistency between committees also violates POFJ – Beetz disagreed. 
s.251 limited where procedures could occur, enabled prov. hindrance; therefore, defence to s.251 was not uniformly available.
Parl’s objective was to balance rights of woman with legitimate interest in fetal life. 
Found to fail “Oakes Test”:  s.251 not rationally connected to objective.

The delay associated w/ the procedure can cause health concerns, including emotional and physical harm, which amounts to a violation of security of the person.
The defence does not work efficiently, fairly, or at all in some parts of the country. 

Dickson applies both the manifest unfairness and the basic tenets approach to the principles of fundamental justice

w.r.t. basic tenets, Dickson says that it is a basic tenet that if an offence provides for a defence, then the defence should not be illusory i.e. this is a POFJ - p391.
Manifest unfairness: if a defence is unfair and unrealizable, then it does not accord w/ the principles of fundamental justice. Mentions Jones quote: provinces must be allowed to choose administrative structure, unless the structure is so manifestly unfair so as to violate POFJ – in this case it is manifestly unfair. 
s.1

Even in s.1 analysis expressly refrains from evaluating fetal rights.  Just considers if health of woman. 

The way  Dickson does s.1 is confusing, says the purpose is to – as indicated by s.251 itself – protect the life and health of woman. Then says meets first stage of Oakes test – i.e. trying to protect life and health of woman does justify overriding the interests of the foetus. Dickson is clear that fails all three branches of the proportionality test But then when gets into the proportionality test it gets all muddled up – if we say the purpose is to protect the health of woman, then when consider minimally impaired – what is it that must be minimally impaired  - rights of the foetus i.e. minimal impairment should consider the rights of the foetus, in minimal impairment you always consider the right of the party having their rights overruled, but we are not supposed to be considering that for a foetus, so he talks about the rights of the woman – what would they say if they did want to consider whether the rights of the foetus have been minimally impaired – it will die!!!  

So in the minimal impairment stage the test breaks down.  The Beetz s.1 analysis is better i.e. because he says the purpose is to protect the foetus and not to protect the rights of woman, then the rest of the test can work.
Beetz:
SOP must include right to timely and appropriate medical treatment when your life is at stake. 

Will only be a violation of s.7 when state has interfered with SOP.

For s.7 to be violated – there must have been a deprivation of an interest of sufficient importance to warrant constitutional protection – but right to treatment when life is in danger and the only alternative is breaking the law, is such a interest. 

Also considers psychological harm as interfering with SOP, and delay aggravates the psychological effects.
Betz thinks that s.251 is sufficiently clear for committee’s to decide when abortions should be allowed. 

If the procedural means used to achieve the purpose of the law are manifestly unfair in relation to the law’s purpose, then it does not accord wtih the principles of fundamental justice. Here some of the procedural requirements create unnecessary delays. 
Beetz says that the idea of requiring independent medical approval does not in itself violate POFJ, because need to protect state interest in the foetus. 

The requirement for 3 medical opinions – means that not just the womans interests are at stake, and that parliament is justified in this requirement given the need to protect the foetus – so some delay is inevitable, it is only insofar as the procedures are unnecessary that the POFJ are violated. 

Says that the “approved hospital” requirement is unnecessary and manifestly unfair, so violates POFJ. Also not necessary that committee come from the hospital who will be doing the abortion ( violates POFJ.

The rule allowing for more than 3 members on the board violates POFJ – unnecessary delay if more members.

Rule that performing doctors cannot be on committee, even if don’t know patient, violates POFJ. 

Uses the manifestly unfair approach - Rules will be manifestly unfair if they are not required to meet the objective of the legislation. 
Beetz’s approach is similar to that of the minimal impairment test from Oakes (i.e. comparing effect and purpose to see if there is unfairness)

Here, the defence available is unfair to some women and it is not necessary to achieve the purpose of the law

s.1

Purpose – as indicated by s.251 itself – protect interests of the foetus. 
Stage 1 – interests of the foetus does justify overruling the constitutional rights of woman
Stage 2 - Proportionality:

Rational connection – NO - A rule which is unnecessary cannot be said to be rationally connected.
Minimal impairment – Do not need to consider because failed at part A above.  

Weigh Negative effects V objective – Don’t need to consider because failed at part A, but then says that woman’s health should come before rights of foetus. 

Says that the whole section must go. 
Does not decide if fetuses are included in “everyone” in s.7.
McIntyre (Dissent): 
Cdns. elect Parl. to create laws; SCC was substituting their own values for those of politicians; there is nothing in Cdn law to suggest that there is a right to abortion; availability of abortion as allowed under s.251 was sufficient; the State often places limits on psychological integrity and priorities and aspirations of individuals.
Note:

This legislation is not about life threatening situations in an emergency room – in such cases there would be no time for a committee meeting – so McI has a point in saying that since there is no overall right to an abortion, can’t say that being deprived of one in a non-emergency situation is a violation of your rights.  This argument suggests that the legislation was only intending to make an exception for quasi emergency situations – but then the majority argument that because illegal unless approved by committee, and undue delay in quasi emergency situation violates your right to have one when you actually deserve one, starts to make sense.  But I think the way to solve it would be to say that either need committee approval, or just attending doctor approval in a desperate emergency situation. So I would strike down the legislation just because it does not have the emergency situation relief from the committee requirement. Woman not in an emergency situation must suffer a bit of stress in waiting for approval when the lives of the foetus are at stake – this all assumes the underlying pro-life attitude of the legislation which I disagree with, but that must be the starting point if court is not to make value judgments. 
Wilson:
Says that the right to liberty in the charter guarantees to every individual a degree of personal autonomy over important decisions intimately affecting their private lives – says that decision to terminate pregnancy is included in this right. 
Therefore s.251 obviously violates this right i.e. given the position she adopts.

Relies on American case law to assert the right. 

Taking the right from the woman and giving to a committee obviously violates this right. 

Deprives security of person and liberty. 

Agrees with the others that s.7 is not limited to procedural fairness. 

Says that the violation of s.7 is not in accordance with POFJ because it also violates s.2(a) (freedom of conscience and religion) which is part of the charter and therefore a POFJ – says cannot violate another charter right and still be in accordance with the POFJ.

Did a rather informal s.1 analysis – said the purpose of s.251 was the protection of the fetus rights.  

Said that state interest in the fetus is greater later in the pregnancy. Early on woman should have full choice, later on state should limit choice.
S.251 gives no choice even at early stage, so strike it down. 

Rodriguez v British Columbia (419)

Facts:
Person who was sane, but suffering from debilitating disease wanted help to end her life

Crim. Code provision (s. 241) related to not being allowed to assist person in committing suicide.
She arg’s that her security of the person is being violated b/c the law offends her ability to make choices about her body, which is a violation of her “personal autonomy and dignity”.
Says violates SOP and liberty. 
Issue:
Does s.241(b) of CCC infringe s.7 in that it inhibits the control and timing and manner of ones own death.

To what extent does security of the person go beyond people’s choices about their bodies?

Held:
5 v 4 decision – legislation is upheld.

The SCC agrees with her and finds that there was a violation of the s. 7 security of the person right, but that the violation does accord with the principles of fundamental justice.
Her charter right is infringed – but this is justified by the POFJ  
Discussion:
Sopinka (majority): 
Follows Morgentaller and finds a violation of security of the person b/c not allowing assisted suicide denies people the right to chose what happens to their bodies i.e. when the state interferes with a person’s bodily integrity.
s.7 gives right to control your own body.

Common law recognizes the right to choose to have medical treatments stopped. And suicide itself is not unlawful. 
Law will force some people to undergo psychological stress – violates SOP, so then consider POFJ. Do s.7 in 2 stages – consider values of individual, then consider POFJ. Says POFJ leave wide scope for personal judgment, so the court must be careful. 
Points out that sanctity of life is also a s.7 charter value – so it must be taken into consideration. 

POFJ must be more than a common law rule
Again the SCC applies both the manifest unfairness approach; and the basic tenets approach to the principles of fundamental justice

Basic tenet approach:

Rodriguez arg’s that the same legal principle(“personal autonomy and dignity”) that made up the basis of the s. 7 security of the person right was the basic tenet of fundamental justice that was offended

The court tries to define the three part test of what a basic tenet is:

it has to represent a societal consensus that it’s vital or fundamental to justice

the principle has to be specific 

can’t be “vague generalization about what society thinks is ethical or moral”

it must be a legal tenet - not just ethical or moral

Rejects “respect for human dignity” as a POFJ – if it was, then deprivation of SOP would by default be a violation of POFJ i.e. it shows a lack of respect for human dignity, so then s.7 would have redundant words – so this can’t be right. 

Rejects argument that B.T. here is respect for human dignity and autonomy, this is in fact the S.7 right to security of person  - can’t equate it to itself (tautological)

Court rejects Rodriguez’s argument b/c her basic tenet was the same principle that offended the s. 7 right to security of the person and thus could not form the basis of an investigation into fundamental justice, b/c it would effectively collapse the s. 7 analysis into one test, which is not what s. 7 had envisaged i.e. must do different tests in s.1 and s.7
According to this doctrine, you must find a basic tenet that is unrelated to the s. 7 right, which was violated to avoid collapsing the s. 7 analysis into one test

The basic tenet here: principle of sanctity of life (fits #s1,3 but not necessarily 2)
Says that the line between assisted suicide and withdrawal of palliative (anything used to alleviate) care is a fine line BUT human life must be respected – which is why we are against capital punishment.
Even if common law and legislature have never said assisting suicide is legal, a law which says it is illegal may still be contrary to the POFJ.

Here, the SCC adopts “sanctity of life” as a basic tenet of fundamental justice and then goes on to find that the sanctity of life is a principle of fundamental justice that would have been violated had they let Rodriguez have her way.
Says that the state’s interest must be weighed in the mix para 27, although McL disagreed with this in dissent. 

Says that the deprivation of rights is for no gain i.e. state does not lose out by not having a terminally ill person die, points towards violation of POFJ, but ultimately at para 55 says no violation of POFJ. 
Bakan thinks that if the ct’ looked harder to find a basic tenet, it could have found something along the lines of “people should not be subject to pain and suffering”

Manifest Unfairness Test

Is the blanket prohibition arbitrary and unfair and unrelated to the concern for protecting the vulnerable?

proportionality approach (adopts Beetz’s test in Morgetaler) 

examine the means and measure to see if it’s the least restrictive possible

are individual’s rights deprived for no purpose

(so a least restrictive means test seems to be built into S.7 which means if it fails here, it will almost surely fail in S.1)

Says that is not arbitrary – is founded in our respect for human life – so it cannot be unfair.
Need complete ban, otherwise doctors would get message that sometimes it was O.K. 
McL says that it discriminates against disabled people, Sopinka says leave such a decision to a case with facts of a disabled person, and says that would be saved by s.1 anyway.

s.1

Sopinka Defines the Objective twice: specific objective - protect. vulnerable who in time of weakness may try to end their lives, he then generalizes objective - it’s grounded in the wider objective of sanctity of life
Desire to protect human life is sufficiently important to justify overriding constitutional right. 
Rationally connected.
Obviously

Minimal impairment
Is no halfway measure that would work to support the desire to protect human life. Part of the purpose is to discourage terminally ill from choosing death over life – worried about “family pressure”.
The generalizing of the purpose of the law is what saves the law from appearing overly broad - helps it pass Min. Impairment Test.
At minimal impairment test Court said issue was: Did gov’t have a ‘reasonable belief that it was M.I?’ (not ‘is it M.I.?)

Rodriguez wasn’t even “vulnerable” in the “family pressure”  way, yet provision applied, she had wanted to get assistance for the future, while she was still mentally competent - not at later stages of her disease (when she might be “vulnerable”). Bakan: if anything, she was more vulnerable to state interference will her free will

This is an indication of how it all depends on how you characterize the objective – here they do a shuffle from the initially stated objective of protecting the vulnerable, to the objective of preserving human life. 

Balance between restriction and objective

Yes

Deference

because it was a morally contentious issue

rights claim viewed as detracting from Charter values - sanctity of life

legislation viewed as serving Ch. values - sanctity of life, vulnerable group
not the function of the court to speculate if better legislation could have been devised. 
Difference between Morgentaler and Rodriguez

Morgentaler - challenge to a procedure - legal issue

Rodriguez - challenge to a moral value - political issue

In Irwin Toy, the SCC rejected the view that corporations can avail themselves of s. 7 rights w.r.t. corporate property rights and economic rights, but left the door open for “social security rights” for individuals i.e. food, shelter, health, pay equality.

Godbout v Longueuil (427)
Facts:

City adopted a resolution requiring all permanent employees to reside within its boundaries (city limits) – challenged by a worker under s.7 of the charter. Worker had signed contract saying she would remain living in the city, but then moved out and was dismissed
Issue: 

Does the requirement to live within the city violate s.7 of the charter.

Does freedom to choose your place of residence fall within the definition of liberty for the purposes of s.7?

Held:

Decided on the basis of the Quebec charter of Human rights and Freedoms that it did violate right to privacy, then in obiter 3 members of the SCC considered the effect of s.7

Discussion:
Does right fall within liberty for the purposes of s.7
· Society increasingly restricts our free choice – law should protect our right to make “fundamentally personal choices”

· AG argued that have no right to work – so she can’t complain if there are conditions attached. Was a USA case that said that you have no right to choose where you live and then also insist on government employment. 

· Apellant says instead that just becaseu she is working for the government – she should not have her right of where to live restricted – is a chicken and egg type thing I think. 

· She says she was dismissed for exercising a constitutionally protected right. 

· LaF said that she was not asserting a right to employment, or any other economic right. 

· Discussed Children’s aid society case – liberty does include the right of parents to decide the medical care provided for their children does fall within scope of liberty in s.7, liberty does not give unconstrained freedom, but it does give more than just the freedom from physical constraint. 

· s.7 does not protect all vaguely personal rights, only those going to core of what it means to enjoy individual dignity and independence. 

· Where to establish ones home is a quintessentially personal decision going to the heart of personal or individual autonomy – so it does fall within s.7.
· Since there was no chance to negotiate the condition of contract about where to live – will not consider if one can waive a constitutional right. 
· “encompasses only those matters that can properly be characterized as fundamentally or inherently personal such that, by their very nature, they implicate basic choices going to the core of what it means to enjoy individual dignity and independence”
· notion of personal autonomy
POFJ
· Says that not required to identify a specific POFJ, can do a balancing test.
· Then says that it is a basic tenet of the legal system that individual rights can be subordinated to collective interests. Says that s.7 itself implies that balancing of rights is a POFJ.

· The community interest in having municipality workers from the city does not outweigh the right to choose your place of residence. These goals could be achieved by less intrusive means. 

· Desire to have employees pay tax and spend money in city does not outweigh personal right either.

· May be OK to force essential workers – firemen etc – to live in city, but she is a police radio operator – not in that category – and besides the rule applies to all employees. 

s.1
· Does not do s.1 analysis because said that all of the factors have been considered in s.7 analysis.

· Says that only in exceptional circumstances will fail s.7 and pass s.1, and this is not one of those exceptional cases. 
New Brunswick v G(J) (433)
Facts:
Children apprehended by ministry, placed in parens patriae jurisdiction – she wanted to get them back, denied legal aid.  Eventually children returned, but she still took the case to SCC saying that violates s.7 and s.15 to deny legal aid for child custody cases.

Issue:
Is denial of legal aid for child custody proceedings a violation of s.7, did the minister’s application to extend the original custody order violate SOP?

Held:
Rights were violated as was not in accordance with the POFJ – she should be given a state funded lawyer

Discussion:

Security of person
· purely psychological/emotional domain – extension of definition of security of person – removal of child constitutes serious interference with psychological integrity of the parent

· social stigma is part of concern when action is aimed at the parent (attacks fundamental aspect of who you are)
· breach of s. 7, would have been saved under s. 1 if parent had representation of lawyer, but since parent did not, TJ should have used s.24(1) to order a state funded lawyer. 
· s.7 guarantees right of parent to fair hearing in custody proceeding, so would violate POFJ if had no lawyer. 
· Disposes of appeal using SOP – does not consider liberty. 
· SOP protects both physical and psychological integrity.
· If reasonable person would, when considered objectively, have sever psychological harm, then SOP violated, must be more than everyday stress, but need not be hospitalization. 
· Emotional stress, but also stigma of being unfit to be a parent. 
· Not all state actions to kids restrict SOP – Kid put in jail, accidentally shot by police, sent to army, but these do not reflect on merit of parent qua partent – do don’t violate SOP of parent. 
· Not only criminal and penal matters violate SOP – civil committal to mental home violates SOP, and so does this case.  
POFJ

· Are procedural and substantive requirements in child custody case, but only procedural challenged here.
· Must consider best interests of child – needs fair case to be presented by parent, so require lawyer, so s.7 requires lawyer for the complex proceedings, else would violate POFJ on taking the child away. 

· Does say that POFJ do not always require a lawyer – depends on ability of parent, and complexity of case.

· Seems to me that the manifest unfairness approach is the one used. 

· Court does not tell gov exactly how to provide the lawyer, just that one needs to be provided. 
S.1 

· Purpose = control legal aid expenditures
Stage 1 

· Assume OK this is pressing and  substantial

Stage 2

· Assume rationally connected

· Assume minimally impairs

· Objectives of budgetary saving DO NOT outweigh harm.

· S.7 violations are not easily saved by s.1 – rarely will violation of POFJ be upheld as reasonable in a FADS. 

· Budgetary savings would be minimal. 

· (This case makes me think of the child with autism who wants funding – beware for exam question, but there the sums are not so modest)

Remedy

· Do not require policy change, rather just say that judges must use their discretion, and in appropriate cases provide counsel.
Gosselin (440.1)
Facts:
Social assistance scheme in Quebec – base amount of welfare payable to persons under the age of 30 set at 1/3 of the base amount payable to those 30 and over – participation in education/work programs allowed people under 30 to increase their welfare payments.
This scheme was originally protected by the notwithstanding clause of the charter, then there was a two year gap between the removal of the notwithstanding clause, and the removal of the age distinction provisions – P wants compensation for shortfall for the two year period.

Will cost 389 million plus interest

Issue:
Is the right to a minimum standard of social welfare guaranteed by s.7 of the charter?
Held:
McL = majority = s.7 does not guarantee positive rights (majority ignored New Brunswick case)

Dissent – Arbour – said s.7 does protect positive rights
Discussion:
McLachlin (majority)
s.7 discussion

· Violation of s.7 must flow from individuals interaction with the justice system and its administration, which is defined as “states conduct in the course of enforcing and securing compliance with the law”
· Not only criminal law

· Is a negative right ( “not to be deprived”, can only bring action when state does something positive which violates your rights, not when the state is passive and you want it to do something

· May extend to positive rights, but not yet (forgetting about New Brunswick) and not on these weak facts

· Was based on finding that the education and training programs had spare spaces – so she should have gone on them. 

· Was no actual hardship which violated SOP. 

s.15 discussion

s. 15 test: claimant must establish on civil standard of proof:

1. law imposes differential treatment between claimant and others, in purpose or effect

2. one or more enumerated or analogous grounds are the basis for the differential treatment

3. the law has a purpose or effect that is discriminatory in the sense that it denies human dignity or treats people as less worthy on one of the enumerated or analogous grounds

- Law is the governing standard – contextual inquiry – viewed from perspective of a reasonable person in the claimant’s circumstances, would he or she find that the legislation has the effect of demeaning his or her dignity having regard to the individual’s or group’s traits, history, and circumstance

4. pre-existing disadvantage

5. correspondence between the ground of distinction and the actual needs and circumstances of the affected group

6. the ameliorative purpose or effect of the impugned measure for a more disadvantaged group

7. nature and scope of the interests affected

- both purpose and effect must be considered

Bastarache (dissent on s.15, concur on s.7)

s.7 discussion

· s.7 may protect outside criminal context, but must be a link between the  harm and the judicial system or its administration – basically limiting it to the adjudicative context. 
· Must be state action which deprives the right to life liberty of SOP. 

· Threat to SOP was from weak economy, not the state action. 

· Mentions New Brunswick, but said that was a threat from the state, so was OK to use s.7 to protect rights there. 

s.15 discussion

- purpose of taking contextual approach is to look at the real context – welfare recipients not just young people

- can’t give too much weight to what government says its objective is – this would amount to accepting a s. 1 justification before it is required – legislature’s intention is much less important under s. 15 than the real effects on the claimant

- fails minimal impairment under Oakes

- McLachlin is unwilling to draw inferences, and Bastarache is willing to draw inferences

Arbour (dissenting on s.7)
· Says s.7 will protect positive rights, and explains that other sections of the charter give positive rights as well. 
· Rejects argument that s.7 is limited by the “examples” given in s.8-14 – that is legalistic thinking associated with the Bill of Rights jurisprudence. 
· Refers to dictionary definition of “deprive” – includes keeping out or erecting barriers. So government has obligation to not deprive contrary to POFJ.

· Says that may sometimes need state to decide to act before will define a positive obligation – but when decide to legislation, must be inclusive and not violate s.7 – however if did not legislate at all, then would not be liable. 
· Admits that is not the role of the court so say how the state should spend its money – but says court will not tell the state how much to spend, but in this case the state has determined the minimum acceptable amount, but then denied people less than 30 that amount unless they enroll. So the state has breached the obligation it set for itself. 

· Says that the “and” in s.7 indicates two rights not one – and purposive evaluation says would defeat the purpose if considered only as one negative right.  She says that the first half confers a positive right. 
· Finds that 88% of those eligible for enrolment were unable to participate and therefore not able to increase their allowance.

· Was expert evidence of physical and psychological harm – because cannot survive on $170 per month. 
· Does not think POFJ analysis is required – because positive rights are in the first part of s.7, only do POFJ analysis when have a deprivation. Here there is a free standing right to life, liberty and security of the person. 

· She mentions the Lamer quote from Ref Re MVA ( “POFJ are found in the basic tenets of our legal system. They do not lie in the realm of general public policy but in the inherent domain of the judiciary as guardian of the of the justice system” ( All the judgments in all the cases seem to mention this – think about what it means!!!

· Here she says that since the judicial system does not come into play for positive rights, don’t consider the POFJ which are according to the definition above, are by definition linked to the judicial system.
· Therefore must look at public policy – which the above quote specifically separates from POFJ.

· So consider what limitations are justified by considering policy in the s.1 analysis. 

· Found legislation was not upheld by s.1 
Section 15
Sheppard article - Equality, Ideology and Oppression:  Women and the Ch.
Post liberal society led to rise of the welfare state, a shift away from laissez faire capitalism.  The focus became on equality of outcomes.  There was also a recognition of a multitude of social groups and associations, in marked contrast to the individualistic focus of 19th century.  An acknowledgement of diverse, cohesive, and discernible social groups in society has important implications on equality theory.  It undermines the myth, central to the liberal version of equality, of a society of undifferentiated individuals, and points to a need to address inequalities between social groups.  This led to the articulation by groups of alternative visions of equality.

S.15 Internal Limitation

Step 1 - everybody has:

1. equality before the law

2. equality under the law

3. equal protection  under the law

4. equal benefit of the law

Step 2 - without discrimination (like function of p.f.j. in S.7 - internal limit)

Step 3 - on the basis of race, national, ethnic origin, sex, etc...."in particular" (suggests this might include other groups - not words of exclusion)

In a s. 15(1) analysis, there are 3 steps (and then S.1):

Step 1

Has one of the four equality rights been breached?

 So long as there is differential treatment based on an irrelevant characteristic there is a violation of equality (low threshold)

 If is a facially-neutral law - then must prove adverse impact.

Step 2:

(a) Is it an enumerated ground?
 All groups will get protection theoretically, but in analyzing the situation, court may look at effects of the law and the social situation of the group at issue.  

 Has there been a negative impact on group in question?  

 Will look to see if there is historical disadvantage, disempowerment 

 Ask: can unequal treatment be justified because of desire to deal with unequal situations of the groups in issue (Weatherall). 

 Note  in Hess, Wilson did not do this.

(b) Is it an analogous group?

 An analagous group is one vulnerable to disadvantage, stereotyping, and historical discrimination (by Wilson in Turpin).  

 Must fit within the purpose of s. 15: prove social and historical disadvantage of that group.  

 Only groups analagous to the listed groups will be protected.  

 Must consider where that group is located in social relations.

Step 3:

Is there discrimination?  

 Intention to discriminate is irrelevant - focus is on the effects.  

 A denial of benefits or an imposition of a burden on one group relative to the other will constitute discrimination.  

Contextual factors

Vulnerable groups:

> if there is preexisting disadvantage, stereotyping, prejudice or vulnerability experienced by the group at issue, then it is more likely that discrimination (i.e.  violation of s. 15) will be found


> if the law is aimed at ameliorating an existing disadvantage, then it is less likely that discrimination will be found

Value of the right:


> if the equality of the group is impaired more substantially, then discrimination is more likely to be found


> if the equality values underlying Charter protection are more seriously undermined, then discrimination is more likely to be found


> if the equality value being undermined lies closer to the heart of the equality right, then it is worthy of more protection (whereas periphery equality rights are less so)

Rationality v. arbitrariness:


> if there is an element of arbitrariness in the law, then it is more likely that discrimination will be found (i.e. if it can be shown that Parliament arbitrarily made the law w/o turning its mind to the impact that it might have on a particular group)


> example: in Law, the ct’ found that there was no discrimination in denying survivor’s benefits to people under 45, b/c Parliament drew the distinction on the basis of age for a rational reason (i.e. there was no arbitrariness or stereotyping in the decision of Parliament, which was made on the rational basis that people under 45 are more likely to get back in the work-force)

Social values analysis:


> if the alleged discrimination is trying to draw a line between competing social values interests (i.e. if a finding of discrimination against one group would harm another group), then more deference (i.e. less likely will be the finding that there was discrimination) (Law)


> if there is no harm done to any group by a finding of discrimination, then it is more likely that the ct’ will find discrimination 


> example: in M. v. H., the ct’ awarded alimony between gay and lesbian couples, b/c there was no group that lost, b/c the rights were the same as those that married couples got)

Andrews v Law Society of British Columbia (477)
Facts:
British lawyer (permanent resident of CDN) is prohibited from joining the bar, b/c he did not have CDN citizenship

Issue:
Does this violate s.15 and is it upheld under s.1
Held:
A violation of s. 15 is found and it is not saved by s. 1

Discussion:
· Sets out the legal test for discrimination: 
· Does the law impact in a more negative way to a particular group; 
· is that group is w/in s. 15 or an analogous group

· then there is a presumption that there is discrimination and then the test is whether the presumption is rebutted 

· Can be rebutted by showing that  is an exceptional case that does not merit s. 15 Charter protection as determined by (i) the purpose of s. 15 Charter; and (ii) contextual factors (Law)

s.15

McIntyre - (majority on the interpretation of S.15, but dissent on S.1)
· Interprets s.15 as meaning substantive equality - promoting equality 
· look at impact of the law - form is less important, doesn’t have to be intention to discriminated - just effect
 can treat individuals differently and it won't necessarily mean inequality and can treat them the same and it won't necessarily mean equality

 equality of benefit and protection is stressed
 distinct based on group trait not merit (if the latter it won’t be discrimination)

 must be denial of benefit or imposition of burden
 majority and dissent agree on application of s. 15 – substantive equality recognized – “main consideration must be the impact of the law on the individual or group concerned… there must be accorded, as nearly as may be possible, an equality of benefit and protection and no more of the restrictions, penalties or burdens imposed upon one than another.”
 “consideration must be given to the content of the law, to its purpose, and its impact upon those to whom it applies, and also upon those whom it excludes from its application”
 Discrimination defined:  “a distinction, whether intentional or not but based on grounds relating to personal characteristics of the individual or group, which has the effect of imposing burdens, obligations, or disadvantages on such individual or group not imposed upon others, or which withholds or limits access to opportunities, benefits, ad advantages available to other members of society.”

 Adverse Impact concept (addressed even though facially neutral law here)

· unintended adverse effects on a group involving a facially neutral law, making no distinctions 

· groups suffers because of the way group is socially situated - weren't equal to begin with 

· “enumerated and analogous grounds approach” – leaves questions of justification to s. 1 – discrimination consists in the imposition of some disadvantage on an individual by reason of the individual’s possession of a listed or analogous s. 15 characteristic, and the questions of justification is examined under s. 1
· Relationship between s. 15 and s. 1 – any justification of infringement must be made under the broad provisions of 

· The Citizen establishes infringement of Charter right and state justifies the infringement.

s.1

· Majority: non-citizens are a group lacking in political power and so are vulnerable – so an analogous category.  Under Oakes, same standard for s. 15.  
· Not a sufficient rational connection between required characteristic and the governmental interest in ensuring BC lawyers are familiar with Canadian society etc.

· Dissent:  Infringement of s. 15 but saved under s. 1.
In Andrews there was a violation of formal equality, so court could have decided on that ground, but they said should be substantive equality – which was unnecessary for this case. 

Symes v Canada (501)

Facts:
Childcare deduction was capped under the Income Tax Act for a person in business

Symes arg’d that this had an adverse impact on women, b/c they bear the most expense of child-care
Symes deducted wages paid for child care as business expenses – this was disallowed by Revenue Canada because expenses were not expenses incurred for the purpose of gaining or producing income from business.

Issue:
Does denial of rt to deduct child care expenses as business expenses violate s. 15

Held:
SCC finds that there is no adverse impact and therefore no violation of s. 15 Charter 

Discussion:
· SCC accepts that an adverse impact can follow from a law that is neutral on its face (i.e. they accept the substantive equality model)

· SCC also accepts that business women may bear the greater social cost of bearing children, but they find that there was no evidence submitted that women bear adverse economic cost of child-care

· SCC does not accept the argument that greater social costs lead to greater economic costs (note: there was no evidence presented on this point)

· For the ct’ to find substantive inequality, there must be a direct correlation or link between the effect or mechanics of the law (i.e. economic tax burden in this case) and the alleged discriminating impact (here it was found that there was a discriminatory social impact, but not discriminatory economic impact, thus insufficient link because the ITA is an economic act)

· For substantive inequality, there must be correlation between the actual mechanics/effect of the law and the alleged adverse impact of the discrimination. 

· If discriminated group was single mothers, the Iacobucci would likely have been willing to make the leap, b/c the economic impact on single mothers is more evident, but the law does not discriminate against (i.e. adversely impact) single mother particularly but will if show that single mothers are poorer than single fathers. 
· In another case, a different group of women might be able to demonstrate adverse impact eg. single mothers:  if women are more likely than men to head single-parent households child care expenses would thus disproportionately fall upon women.

Iacobucci (majority):  

· Law is facially neutral - no distinction drawn in the tax act based on the personal characteristic of sex, 

· Does effect of S.63 have an adverse impact?  Based social science evidence, and on judicial notice -  women bear disproportionate social costs of child care, but no evidence that women bear disproportionate child care expense burden - and court refuses to take judicial notice of that.  
· Iacobucci sets high standard for A.I. claims: actual effect must be differential, must be proved by evidence
· In general - you have to demonstrate that it's having an A.I. on group, not just Symes
· court will only find adverse impact where there is a direct link between the alleged disadvantage and the law
· need to link alleged disadvantage to the actual effect of the law – here the law is related to the expenses associated with child care 
· must be tight connection – must be able to say that the very thing the act is doing is causing a greater disadvantage to one group than another – need PROOF not INFERENCE that women pay more money
L'Heureux-Dube (dissent): 

· Willing to infer that greater social cost necessarily means greater financial costs and therefore there's an adverse impact on women here

 Goal of s.15 is to achieve true substantive equality between men and women. 

 Traditional interpretation of business expense was shaped to reflect experiences of businessmen 

 Child care is vital to women's ability to earn an income - a woman's ability to even participate in work force may be completely contingent on her ability to acquire child care, so to disallow child care as a business expense clearly has a differential impact on women.
R v Turpin (517)
Facts:
· Only in Alberta can an accused be tried by judge alone for murder, in all other provinces murder trials require judge and jury.  Accused persons in Alberta were given election to be tried before a judge alone
· Accused is in Ontario and as non-residents of Alta complained because they did not have access to a judge alone trial.
· Made a s. 15 Charter argument that they were discriminated against b/c they were an analogous group b/c they were “non-residents of Alta”
Issue:
Do the provisions requiring murder suspects to be tried before a judge and jury violate S. 15?  Is it upheld by s. 1?
Held:
No - their group, “non-residents of Alta”, was never a historically disadvantaged group
Mandatory jury trial provisions of Criminal Code do not violate s. 15
Discussion:
Wilson:  

 On its face legislation denies equality before law as one group is treated more harshly than another

 adverse impact analysis is unnecessary
 Is this discrimination against an analogous group? - non-Alberta residents accused of crimes are not members of a "discrete and insular minority".  

 Differentiating would not advance the purposes of S. 15 in remedying or preventing discrimination against groups suffering social, political and legal disadvantage.  

 No evidence of stereotyping, historical disadvantage or vulnerability to political and social prejudice.

 So no violation of S.15
 Look for historical, prejudice, vulnerable, etc. & "discrete and insular minority"
 Place of residence is not an analogous ground.
 rejected s. 15 argument b/c not sufficient for claimant to show that he was disadvantaged by the impugned law – this is necessary but not sufficient – claimant must also show that the distinction employed by the statute was one that defines a group that was disadvantaged in other respects

 equality before the law is denied in this case – denied an opportunity that could lead to a disadvantage (absence of benefit could be a disadvantage)

 discrimination? Differential treatment is allowed under s. 15 provided it is without discrimination.  “It would be stretching the imagination to characterize persons accused of one of the crimes listed… in all the provinces except Alberta as members of an ‘insular minority’” – these persons do not constitute a disadvantaged group within contemplation of s. 15

 not discriminatory in purpose or effect – in this case, person’s province of residence or place of trial is not an analogous ground

Egan v Canada (525)
Facts:
 As the result of the defn’ of “spouse” in Old Age Security Act homosexual common lawcouples are denied benefits i.e. denied the benefit of the spousal allowance

 Old Age Security Act which gives to spouses of pensioners an allowance when they reach age 60 – the definition of “spouse” includes only heterosexual union
Issue:
Is s.15 violated?
Held:
Found to be a violation of s. 15, but it was save under s. 1

Discussion:
Sopinka (Majority)
 infringement of s. 15 but saved under s. 1

 legislation is a step in an “incremental approach” and so is rationally connected to objective

 Was prepared to grant the govn’t some degree of deference w.r.t. discrimination when the particular scheme of legislation was “controversial and novel”, and the govn’t was attempting a “incremental approach” (L’Heureux-Dube strongly criticized this logic)
 shouldn’t require parliament to go beyond status quo especially in “novel” situations like this

 Lesbians and gays were deemed to be an analogous group, b/c they suffered historic discrimination
 Same line up on 3 positions as in Miron

 explicit distinction and therefore a restriction on equal benefit of the law (low threshold)
 homosexuals are held to be an analogous group due to historical disadvantages and stigmatization– “deeply personal characteristic that is either unchangeable or changeable only at unacceptable personal costs”
 looks at 3 steps from Miron: 1) has law drawn a distinction between claimant and others? 2) does the distinction result in disadvantage? 3) is the distinction based on an irrelevant personal characteristic?
 “Relevance” – “Nature of the personal characteristic and its relevancy to the functional values underlying the law.”

 Discrimination determined by:

1. assessing the infringement of essential human dignity (less value in Cdn society, respect, consideration, recognition)

2. and an examination of how the group has been historically prejudiced (historically vulnerable - consistent with Andrews)

 Majority tries to make the definition of S.15(1) more conservative and thus easier for legislature to enact laws which do not limit the equality rt 

 Won’t oblige them to legislate against traditional family values

 court takes a “following approach” - follow what society generally accepts in the status quo

 won’t play a role in extending equality parameter
 Majority says that the distinction is rooted in our fundamental values and traditions – importance of marriage as social institution based on biological and social realities for heterosexual couples – “marriage is by nature heterosexual” – “Parliament may quite properly give special support to the institution of marriage.”  Unlike homosexual relationship, common law heterosexual relationships still serve purpose of institution of marriage.  Not an arbitrary distinction supportive of heterosexual family units.  Homosexual claimants cannot meet the fundamental social objectives promoted by parliament.  The distinction is “relevant.”
s. 1 analysis

 socio-eco legislation - the court should be deferential 

 shouldn’t require parliament to go beyond status quo
LaForest 
 expresses a conservative approach to the objective of the familay related legislation (i.e. heterosexual family values)
 rejects view that won’t oblige them to legislate against traditional family values - shouldn’t’ be too deferential

Cory and Iaccobucci  Dissent
 Is more progressive than LaForest w.r.t. “family” and says that it may entail non-heterosexual couples
 denies equal benefit of law to homosexual couples, and yes discriminates
 s. 1 – under inclusiveness of the Act is not a reasonable limit – not rationally connected to goal of alleviating poverty among elderly couples
 Presumption of interdependence in heterosexual relationships vs. presumption against interdependence in same-sex relationships – “The latter presumption is not only incorrect, but it is also the fruit of stigmatizing stereotype.”
L’H-D Dissent, says not saved under s. 1
 Nature of group affected (homosexuals, socially vulnerable) and nature of interest affected (provision of a basic shared standard of living) – this approach relies heavily on judicial discretion

 Irrelevance argument again – law designed to support heterosexual relationships – exclusion of homosexuals not based on an irrelevant ground and therefore no discrimination – this approach is close to s. 1 inquiry

 Sexual orientation is analogous - membership in a disadvantaged group is not a prerequisite, only an indicator of an analogous ground
 Discrimination – subjective/objective perspective, looking at the nature of the group affected by the distinction and the nature of the affected interest
Miron v Trudel (543)
Facts:
 Unmarried (common law) couples are denied certain contractual accident insurance benefits that are give to married couples

 legislation established standard form Ks for accident insurance benefits granted to married couples only

 claim for accident benefits was rejected as Miron was not legally married to his partner

Issue:
Is there a violation of s.15, is it saved under s.1
Held:
There was a violation of s. 15 Charter, that could not be saved under s. 1

Discussion:
McLachlin (Majority)

Step 1: Has equality right been breached
 Passed easily as the law is explicitly distinctive on its face (and there is a low threshold at this stage)

Step 2 & 3 is it an enumerated or analogous ground and has there been discrimination
 includes all groups who are in danger of violation of human dignity and freedom by imposing limitations based upon stereotypical characterizations 
 Marital status is an analogous ground

· touches essential dignity and worth
· touches individual’s freedom to live life with the mate of one’s choice in the fashion of one’s choice

· unmarried persons are a historically disadvantaged group

· sanction of union by state cannot always be obtained

 Once you pass first two stages there is a presumption of discrimination - there will only not be discrimination in exceptional cases (eg. Weatherall)

· Unmarried (i.e. common law) couples were noted to have been historically prejudiced and were found to be an analogous group
· Indicators of analogous groups include:

1. historical disadvantage (independent of the challenged distinction) suffered by the group (Turpin, Andrews, Egan); However McLachlin suggests that suffering historic disadvantage is not necessary for a finding of an analogous group
2. the group constitutes a “discrete and insular minority” (Andrews, Turpin);

3. distinction of the groups is made on a personal and immutable characteristics (Andrews); and

4. comparison of the grounds complained of to the grounds enumerated in s. 15 (Egan)

· None of these factors are required factors to be an an-analogous group You don’t need all criteria to be met eg. historical disadvantage didn’t apply in Andrews (British lawyers aren’t historically disadvantaged)
· Miron and Egan – membership in a disadvantaged group is not a prerequisite, only an indicator of an analogous ground.
s. 1 
The law fails at two stages

(i) rational connection: no connection between objective of sustaining families after an accident and the restriction of applying benefits to married couples only; and


(ii) minimal impairment: the legislation was overbroad in its denial
· “in fixing marital status as the criterion of eligibility for family accident benefits, the Legislature chose a criterion that was at best only collaterally related to its legislative goal” … not a “reasonably relevant marker” (fails rational connection and minimal impairment)

Level of deference
 Sopinka - decides the opposite to his decision in Egan - as that case was a “novel” situation and this involves a “normal” situation, also unlike Egan - case also doesn’t include any gov’t spending so court willing to take more activist role
 not likely that Sopinka’s approach (Egan) of deferentiality when dealing with social-eco issue (dealing with extended benefits) will hold up in the future cases

 Iacobucci and Dube (Egan) reject this approach - court should be reluctant to have a budgetary justification for S.1 (so not so deferential)

Miron v. Trudel: 3 different approaches

1) majority: McLachlin and 3 others – orthodox Andrews route – plaintiff suffered disadvantage (denial of accident benefit) by reason of marital status, and this was an analogous ground – breach of s. 15, not saved under s.1
2) majority: L’H-D alone – rejects restriction of s. 15 to listed and analogous grounds.  Question of whether discrimination exists should be determined on case-by-case basis by analyzing A) nature of the group affected by the distinction (i.e. persons in non-traditional relationships, have suffered disadvantage and marginalization), and B) the nature of the interest affected by the distinction (protection of the family from the economic consequences of an automobile injury).  Violation of s. 15, not saved by s. 1.  Applies her framework from Egan, same result
3) Dissent – Gonthier – discrimination only if based on listed or analogous grounds AND the distinction was “irrelevant” to “the functional values of the legislation” – marital status was considered “relevant” to law conferring accident benefits, so no breach of s. 15

Is it consistent with Cory in Egan? - not contradictory but more explicit distinguishing of two section by Cory 

How to Approach This?

 we should work our way through all 3 

 consider at 3 the fundamental purpose of discrimination against human dignity

 but be aware that McLachlin says it’s unlike to fail #3 if it gets there

 and don’t forget Weatherall (exceptional case)

Vriend v Alberta (555)
Facts:
See above
Issue:
See above
Held:
See above
Discussion:
· adverse effect discrimination – failure to list sexual orientation as prohibited ground under HR legislation had disproportionately adverse effect on homosexuals

· sexual orientation not included in statutory list of prohibited grounds of discrimination

· underinclusiveness creates distinction, and considered in context of social reality of discrimination against homosexuals, has disproportionate impact on homosexuals compared to heterosexuals

Eldridge v British Columbia (561)
Facts:
· Medical services plan policy did not provide hearing impaired people w/ interpreters 

· People with hearing impairments allege that they get inferior medical service b/c they can not communicate unless there is an interpreter and the medical services plan does not pay for the interpreter

· Alleged adverse impact of discrimination: discrimination against hearing impaired people’s health care.
Issue:
Is s.15 violated, is it upheld under s.1 ?
Held:
Non-provision of interpreters is a violation of s. 15 and can not be saved under s. 1

Discussion:
· Court finds a link between the alleged adverse impact and the effect of the law

· Deaf persons belong to enumerated group (physically disabled)
· SCC addresses Symes and concludes that here the necessary link btw the effect of the law and the alleged discrimination is stronger (i.e. almost causal)

· For substantive inequality, there must be correlation between the actual mechanics/effect of the law and the alleged adverse impact of the discrimination. 

· Adverse effect discrimination – effective communication was an integral part of provision of medical services, and failure to provide sign-language interpretation denied deaf people a benefit that was provided to hearing people

· Adverse effects approach - compare to Symes where the same method was applied with different results.
· alleged disadvantage and effect of the law – very direct link – absence of interpreters leads to different services for the 2 groups

· “Those who hear do not receive communication as a distinct service.  For them, an effective means of communication is routinely available, free of charge, as part of every health care service.”

· Court unwilling to draw inferences indirectly - Symes distinguished:   In Symes “there was no relationship between the benefit provided by the govt. and the social disadvantage suffered by women in child-rearing… in the present case… the social disadvantage borne by the deaf is directly related to their inability to benefit equally from the service provided by the govt.”

· Must be obvious and direct link

Law v Canada (Minister of Employment and Immigration) (571)
Facts:
· Challenge to the Canada Pension Plan Act, which draws distinctions on the basis of age w.r.t. entitlement to survivor’s pensions (i.e. rights to survivor’s pensions are denied to people under 45)

Issue:
Whether the age distinctions drawn by the CPP impose a disadvantage upon the appellant as a younger adult in a manner which constitutes discrimination under s. 15(1)

Is there a violation of s.15, if so is it upheld under s.1
Held:
No discrimination and therefore, no s. 15 Charter violation

Discussion:
· Court restates the test from Andrews for the finding of discrimination:


(i) does the law impact:

(a) in a more negative way to a particular group; and

(b) is the group an analogous group to that of s. 15 (consider contextual factors and purpose of s.15)

(ii) if you have passed parts (a) and (b) of part (i) above, then there is a presumption that there is discrimination and then the test is whether the presumption is rebutted b/c:

· This is an exceptional case in which the purpose of s. 15 Charter; and contextual factors lead court to find that there is a breach of an equality right but no discrimination

· People over 45 are an analogous group, but when the ct’ applies the test for discrimination, it finds that this is an exceptional case where the presumption of discrimination is rebutted, b/c of the contextual factor that Parliament rationally put its mind to the age at which to cut off benefits (i.e. they thought people under 45 would be more likely to re-enter the workforce) i.e. here the ct’ finds that the law (i) impacted negatively to people over 45 and (ii) in a way that suggested unequal treatment by Parliament, but it was an exceptional case where the contextual factors rebut the presumption of discrimination

· Here, the ct’ finds that people under 45 are not a particularly vulnerable group and that the distinction w/ the age of 45 was not drawn on an arbitrary basis, but on a rational basis, b/c Parliament did not have enough money to deal w/ everyone and people under 45 were seen as more able to get back into workforce

· Discrimination will only be found where there is a conflict between purpose of s. 15 and the law.

· Purpose of s. 15: to prevent the violation of essential human dignity and freedom through the imposition of disadvantage, stereotyping, or political or social prejudice, and to promote a society in which all persons enjoy equal recognition at law as human beings or as members of Canadian society, equally capable and deserving of concern, respect and consideration.

· Does the law, in purpose or effect, perpetuate the view that people under 45 are less capable or less worthy of recognition or value as human beings or as members of Canadian society?

· Contextual factors – must be construed and examined from the perspective of the claimant – point of view of reasonable person, in circumstances similar to those of the claimant, who takes into account the contextual factors relevant to the claim

· Vulnerable groups/ pre-existing disadvantage, stereotyping – membership is not per se determinative of an infringement but will favour finding of infringement

· Law – not disadvantaged historically, Weatherall (women disadvantaged more than men), MvH – yes historical disadvantage

· Correspondence between the ground on which claim is based and actual situation of the claimant – if law takes actual situation into account and does not disrespect value of the person, then likely to be okay (i.e. in Law, distinction on basis of age actually takes account real situation of younger people) – Not ARBITRARY

· Contrast Law (non-arbitrary) with M. v. H. (arbitrary)

· Ameliorative purpose or effects of the law upon more disadvantaged groups.

· Nature and scope of the interest affected by the law.  More severe consequences mean more likely discriminatory. I.e. in MvH

M. v. H. (577)
Facts:
Lesbian relationship that broke down and one partner was denied benefits b/c of the defn’ of ‘spouse’ in the Family Law Act
Issue:
Whether there was a s. 15 Charter violation?

Held:
· s. 29 of Family Law Act struck down as a violation of s. 15 Charter that could not be saved by s.1
· ct’ awarded alimony between gay and lesbian couples, b/c there was no group that lost, b/c the rights were the same as those that married couples got)
Discussion:
Step 1: Breach of the equality right: here it is clear on the face of the legislation that it has drawn a distinction between the plaintiff (lesbian) and others based on personal characteristics and therefore there is a breach of an equality right

Step 2: Whether sexual orientation is an analogous ground to those of s. 15: according to the decision in Egan, sexual orientation is an analogous ground

Step 3: Whether there is discrimination ( conclusion is that there is discrimination and a s. 15 breach

ct’ examines the following contextual factors (goes through contextual factors from Law to determine if the law demeans human dignity)
a. vulnerable groups: the court finds a historical disadvantage of lesbians and that there is no ameliorative effect on the historically disadvantaged group, pre-existing disadvantage, stereotyping – denial of benefit makes same-sex partner even more vulnerable

b. value of the right or interest at stake: here the right to benefit from conjugal relationships has a significant importance to the claimant, b/c of her reliance on the “specific degree of permanence” in the relationship and that reliance is independent of whether the relationship is lesbian or heterosexual nature of the interest affected by the impugned legislation – the legislation promotes the view that same-sex partners are less worthy of recognition and protection – perpetuates disadvantages suffered by same-sex partners
c. social values analysis: here, the societal value is important, b/c it keeps the more dependent person off of welfare and the public purse after the break up.
d. correspondence between ground on which claim is based and actual need/capacity/circumstances – being in same-sex relationship does not mean that it is impermanent or non-conjugal, which are the factors the legislation is looking for when denying benefits
e. does legislation have an ameliorative purpose or effect for a group historically disadvantaged – no

s. 1 analysis:


(i) purpose: Court characterizes the purpose of the Family Law Act as:

(a) providing equitable economic resolution of intimate relationships;

(b) when dealing with under inclusive legislation, it is important to consider the impugned omission when construing the objective (i.e. to consider if the omission was made consciously to further some other social objective), but here there is no other apparent social objective 

> conclusion: these objectives are pressing and substantial


(ii) rational connection: the exclusion of same-sex couples from the ambit of the Family Law Act does not further the above objectives (nor to the appellants argued objectives of protecting heterosexual women or children of marriages) > fails the rational connection test


(iii) minimal impairment (obiter): no need for deference b/c no competing group would not be harmed by including same sex couples in the Family Law Act nor is deference warranted b/c the Family Law Act is in an incremental process of reform > fails the minimal impairment test


(iv) proportionality btw effect and objective: the ct’ applies the Dagenais gloss and concludes that the deleterious effects outweigh the salutary effects  > fails the proportionality test

Wetherall v Canada (Attorney General) (585)
Facts:
Male inmates were subjected to frisk searches and surveillance by female guards, while the reverse was not allowed

Prisoner objects to frisk search by female guards 

Issue:
Is S. 15 violated by the cross-gender searches?  Is it upheld by s. 1?
Held:
SCC found that there was an equality right being abused and that men were an enumerated group, but that the presumption of discrimination was rebutted on the basis that men were not historically disadvantaged

Discussion:
LaForest:  

There is clearly differential treatment but it may not be discriminatory 

 look to historical, biological, and sociological differences between men and women

 equality does not demand the same treatment

 historical trend of violence perpetrated by men against women is not matched by a comparable trend of men as victims and women as aggressors

 effect of cross-gender searching is different and more threatening to women than to men

If it were a violation of s. 15 it would be upheld under s. 1.  

 The objective of inmate rehabilitation and security are promoted through the humanizing effect that women have in the positions.  

 Proportionality of the means justifies any breach of  S. 15. 

Note 

 Discrimination analysis from non-enumerated grounds is brought into analysis for enumerated groups.  (to decide if men were covered by “sex” in this section)

 unequal treatment can be justified because of desire to deal with unequal situations of men and women in society.

 consistent with Andrews - you have to look at impact

 consistent with Turpin - mere act of distinction gets you through Step 1

 court doesn't interpret "sex" as meaning only women - gets you through Step 2 – so the result of the case ends up being decided in Step 3
 Equality does not necessarily connote identical treatment and different treatment may be called for in certain cases to promote equality.
Lovelace v Ontario (589)
Facts:
Exclusion of non-band aboriginal communities from First Nations Fund.
Issue:
Is s.15 violated

Held:
Does not violate s. 15

Discussion:
Applicability of s. 15 to ameliorative program

4 contextual factors from Law applied – no demeaning of human dignity
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