Application: Generally, when we use the word in class, we will use it in reference to a typical interlocutory application (e.g. an application to compel the other side to produce documents. The application takes place during the life cycle of an action, between the start of the action by Writ/St. Claim, and before or during trial. You prepare and serve a Notice of Motion (see Form 55) setting out the order you wish the court to grant. You also provide evidence, primarily in the form of affidavit(s) to show the court why you should get your order). 

An interlocutory application has no independent life; it must occur within the life cycle of a pre-existing legal proceeding. So, for example, if you needed to rush to court to get an interlocutory injunction to prevent the cutting down of an ancient tree, you would usually prepare, file and serve a Writ (to start an action), a Notice of Motion (for an injunction) and supporting affidavits.

Unfortunately, Rule 10 (concerning Petitions) is entitled "Originating Applications". In an ideal world of clarity, the Rule would be called "Petitions". Petitions of course resemble the Writ in that they start a legal proceeding and describe an overview of the dispute or problem, and the ultimate relief sought. In both cases, the other side, as its first filing, provides an Appearance.

Petitions are also called applications because to a fly on the wall, the hearing of an application and a petition would appear similar: both usually seek a discrete form of relief granted at a single hearing (eg. "Court, please grant me this statutory remedy", "Court, please give me an order for documents"), both usually rely on affidavit, rather than oral evidence of witnesses, and both are heard in Chambers (rather than a trial courtroom).
Hicks v. Beaver Lumber (018)
Facts:
Stack of counter tops fell on plaintiff in hardware. Sued the sales manager. Filed a writ of summons with an endorsement on it and a statement of claim attached to the writ. 

Case deals with adequacy of an endorsement on a writ of summons and, if it is inadequate, whether the writ of summons is a nullity or whether it can be cured.

Issue:
Was the endorsement adequate?
Held:
Chambers judge said was not OK, was more than an irregularity – refused to apply R2(1) which says that U.N.O. any failure to comply with the rules is only an irregularity. 
BCCA - Was OK – only just
Discussion:
· Rule 8(2): the writ should be accompanied by a “concise nature of the claim made”: if endorsements disclose causes of action which were inadequately described but which were nevertheless sufficient to bring to the D’s attention the type of case which he would have to meet.

· D argued that the endorsement did not contain a concise statement of the nature of the claim – the words negligence nor OLA were used. 

· BCCA said that there are no words of art or magic words. Said that it was obvious that was a claim under the OLA with a claim in negligence – said the D would have known the type of case it had to meet. 
· In all of these matters under the Rules it is important to consider the interests of justice as they are revealed by  an assessment of the prejudice suffered by each party through the application of the Rules.  “In my opinion, in this case the defendant could not have been mislead by this endorsement and suffered no prejudice, whereas the striking out of the writ of summons would deprive the plaintiff entirely of his cause of action.”
· So said that it did comply with 8(2) and that did not need to apply Rule 2(1) (failure to adhere to the rules of court is an irregularity and does not nullify a proceeding).
· Concurring judge preferred to say it did not comply with 8(2) but that was cured by 2(1), and was certainly not an abuse of process. 

· David Crerar agreed that it was wierd that they did not look at the statement of claim and only at the endorsement on the writ – said that it is definitely OK to have a line referring to the writ in lieu of an endorsement. 

Orazio v. Ciulla (048)
Facts:
Plaintiff lawyer in car accident claims against defendant. Solicitor for insurance company works in same office as plaintiff – is a mixup and the solicitor (or his secretary) hands the writ to the defendant who then quickly hands it back after seeing what it was about. Then says that is not service unless he retains a copy – brings a motion for case to be dismissed for lack of proper service.
Issue:
Whether service as required by rule 11 requires both delivery and that a copy of the writ be left w/ D?

Held:
No – don’t need to have defendant retain a copy.
Discussion:
· The object of service is only to give notice to the party on whom it is made, so that he may be made aware of and may be able to resist that which is sought against him; and when that has been substantially done, so that the court may feel perfectly confident that service has reached him, everything has been done that is required.

· The copy of the writ must be delivered to the D in such a manner as to make it readily apparent to him, by simply looking at it, what the document is.

· Mere delivery of process is not sufficient of itself to constitute valid personal service.  Service is met when the process is delivered to the D in such circumstances which enable the court to conclude that he knew or reasonably should have known, what it was or that he knew the document was a writ issue against him by the P, and also knew the general nature of the claim therein advanced.

· Question is – did he know what it was i.e. which event it was about and that he was the defendant!

Credit Foncier Franco-Canadian v. McGuire (053)
Facts:
Tried to serve defendant – housekeeper refused to open the door or accept the writ through the mail slot. 
Issue:
When will substituted service under rule 12 be allowed
Held:
Application dismissed – no evidence of real difficulty. 
Discussion:
Rule 11(1) – have to serve a writ unless the D enters an appearance. 
Under 12 the court may order substituted service if it is “impractical” to achieve regular service under rule 11.

Impractical taken to mean cannot be done or capable of being done only at an unreasonable cost.

Applicant must show that reasonable steps have been taken. What is reasonable will depend on the case including relief claimed, amount involved, efforts made.
Going around to the house a few times and leaving a message for D to call you is not enough – no duty to cooperate if you are the D. 

R12 is an exception – not a right – you betta have evidence of difficulty – not just that it is taking longer than you want. 

Austin v. Rescon Construction (035)

Facts:
Action for trespass and unjustified enrichment when defendant contractor put bolts in wall of plaintiff’s house. 

Confusion between lawyers, defendant did not file statement of defence, so plaintiff got default judgement, defendant applied to have it set aside. 
Issue:
Will the judgement be set aside
Held:
Yes – set default judgement aside. 
Discussion:
·  It is well established that in order to succeed on an application to set aside a default judgment, the applicant must show 
1. first that he did not wilfully or deliberately fail to enter an appearance or file a defence to the plaintiff's claim; 
2. secondly, that he made his application to set aside the default judgment as soon as reasonably possible after obtaining knowledge of the default judgment or explain any delay in bringing the application; 
3. and third, that he has a meritorious defence or at least a defence worthy of investigation. (Miracle Feeds v. D. & H. Ent. Ltd. (1979), 10 B.C.L.R. 58; Bank of Montreal v. Erickson and Erickson, 57 B.C.L.R. 72 (B.C.C.A.)).

· In this case these requirements were met
· Defendant to pay plaintiff costs thrown away and file a statement of defence forthwith. 

Schmid v. Lacey (41)
Facts:
Action for trespass – cutting down trees on plaintiff property. D did not show up for trial – intentionally – applied to have default judgement dismissed, chambers judge said no. D says that he thought the matter had been settled, and that is why he did not show up.
Issue:
Should the default judgement be struck out.
Held:
Appeal dismissed.
Discussion:
· The affidavits were sketchy – the story about believing a settlement had been negotiated were not well laid out. 
· Then there was a story that the D though he was actually logging on his own land, but this was not the case. Then he had a story about having hired someone else to do the logging and was not sure what was happening – essentially these were all sketchy stories – not properly described in the affadavit’s.

· The leading case in setting aside a default judgment is that of Bank of Montreal v. Erickson (1984), 57 B.C.L.R. 72, a case in this Court.  The phrase was used in there as to the third ground that the applicant "has a meritorious defence, or at least a defence worthy of investigation."  In my opinion, the phrase "worthy of investigation" does not mean that one is merely entitled to make the allegation.  One must, I think, descend to details such as to enable the judge to correctly exercise his mind upon whether there is indeed such a defence.
· Lawyers who apply to set aside default judgments should make certain that the material filed satisfies the requirements of Miracle Feeds. The affidavits here were inadequate and did not allow the court to conclude that a reasonable defence existed.
Global Light Telecommunications Inc v. GST Telecommunications
Facts:
Two Canadian companies fighting over a business opportunity in Mexico, plaintiff brings action in fraud. California court already said that BC was best J.  Defendant applies under 14(6) for court to say that it does not have J so they can bring action in Washington. 

Issue:
Should the court decline J?
Held:
No – court will hear that matter.
Discussion:
· Is a multitude of litigation now between a number of related parties – should not try to decide on the merits when considering an application to disclaim J under rule 14(6). Said that it appears that both the plaintiff and defence cases both have some merit. 
· Westec Aerospace Inc. v. Raytheon Aircraft Co [1999] BCJ 871 (BCCA) is the main case that is followed.

· To assert J, test is to determine if “real and substantial connection” exists between the court and the defendant or the subject matter. 

· Even if decide have J, court may still exercise discretion and decline J if other court is clearly more convenient or appropriate. 

· Only decide form non convienens question when court had decided that it can legitimately assume J - Onus is on D to say which is the more appropriate forum.  Factors include residences of parties, where the cause of action arose, juridical advantage or disadvantage, existence or already commenced parallel proceedings. If possible hear the matter in the J with the closest connection.

· The idea that the P has a right to choose were to sue is no longer part of the law (Westpac), but all else being equal, the party that started the suit may be allowed to have the suit heard there.

· Said that were connections to BC, and assumed jurisdiction simpliciter – so now proceed to form conveniens analysis. 

· Said D failed to show that Washington was clearly a more appropriate forum – defendant focussed to much on saying why BC was wrong – but in stage one we decided BC was OK – so now should focus on why Washington is better. 
· Referring to Westpac – cannot decide which is the more appropriate forum on stereotypes of differences in the court system – or assumptions that BC judge is not as fair as a Washington jury. 

· Related action was commenced in Washington 1 day before it was in BC, but the proceedings only became parallel when the counterclaim was filed in Washington and that occurred after the proceedings were filed in BC, so parallel proceedings did not suggest that Washington was the preferable forum.
K.L.B. v. British Columbia (SCC)
Facts:
Mother handed four kids in for foster care because father abused them. Kids were abused at 2 successive foster homes. Second home parents had bad track record – but social workers did not read the file or ask any questions – kids said they were unhappy but social workers said this was expected and did not investigate. Social workers made only sporadic visits. 
Issue:
Is the gov liable for the torts of the foster parents.
Were the social workers (the gov) negligent.

Held:
TJ

Social workers were negligent.
Gov was vicariously liable for parent’s torts.

Low damage award because of inevitable doom given birth family.

CA

Claims were statute barred – apart from the sexual assault.

Said no breach of fiduciary duty, but were vicariously liable in NDD. 

SCC 

Liable in negligence – although statute barred.

No liability in non-delegable duty, fiduciary duty or vicarious liability.
Discussion:
· Government was negligent – standard of care is the “careful parent test” – Gov is not a guarantor against all harm, but did not take appropriate screening and then monitoring efforts here. 
· Did not have control over the parents to justify a finding of vicarious liability. 
· Statute did not impose a NDD.

· Fiduciary duty is the duty not to be disloyal or breach trust – the gov did not do this here, they did not put their interests ahead of those of the children – so is no breach of fid duty. 

· Limitation period for personal injury resulting from torts is 2 years from the time you reach the age of majority. 

· Youngest appellant reached that age in 1980.

· Argued not reasonably discoverable until recently – psychologist said that they lacked “thorough understanding” that the past abuse was causing their present problems. SCC said this sets the bar too high – would be possible to not have this awareness even after you started the action. 
· Did consult a lawyer in 1986, but then did not follow it up.

· Would definitely have known that they had a claim after the 1991 meetings with gov., or at least that they had “a reasonable prospect of success” – this is the test – don’t need certainty of success. 

· Argued that should extend the limitations period for disability reasons – but TJ made no finding that they were unable to manage their affairs. 

Snyder v. Snyder

Facts:
Family law dispute/

Issue:
Confusion over whether matrimonial action could be bought by petition (originating application) or whether it had to be brought by writ of summons with statement of claim attached. 

Held:
Application by petition is OK – but last paragraph of the judgement is rich and confusing. 
Discussion:
· Different rules apply if your action is being brought under the common law or under statute. 
· Rule 1(13) presumptively applies to actions bought under statute. 
· Rule 1(13) says that if statute does not state otherwise, but says that may make “an application to the court” – bring it by petition under rule 10, or as an interlocutory application under rule 44. However there is are exceptions to this in 8(13) and 8(17), and even where it says application (
· Actions under s.2 of wills variation act are started by writ

· Actions under part 3 of family relations act are started by writ – but this exception has since been repealed. 

· “notice of motion” - this is what you send to the opposition when you are going to make and interlocutory application.
· Where the statute does not use the word “application”, but says that the court may make an order or exercise some J, then the statute’s vibe should tell you how to bring the action i.e. petition, writ or notice of motion.
· Where statute says you can appeal – use a notice of appeal.
· Where statute says you can start an action, but does not use the word “application”, then use a writ – R8(1)

· Must distinguish to the word application used as a term of art described above – and “application” to chambers which is just a way of saying that it is in chambers and not regular court. 

Bank of Montreal v. Erickson 
Facts:
Erickson defaulted in money owed to the bank of Montréal. Bank got a default judgement. Then the default judgement was set aside and the bank now appeals
Issue:
Should the default judgement have been set aside
Held:
No it should not have been set aside
Discussion:
Erickson did not prove the elements of the Miracle Feeds test – should not have set the order aside. 
4729000 B.C. Ltd v Thrifty Canada Ltd (1998), (BCCA)

Facts:
Dispute between 472 and thrifty in connection with a car rental business. Thrifty operates out of Ontario – 472 is a BC corporation. T says 472 owes money – starts action in Ontario and says it is going to terminate the car business licence it gave to 472. Then 472 says that K was entered into because of false representations made by T, so 472 starts action in BC saying: misrepresentation (wants rescission or damages), negligence for breach of duty of good faith by T as a franchisor, breach of s.45 of the competition act, and also applies for injunction preventing T from revoking the licence. Then 472 applied to Ontario court to deny J. Now this action deals with T’s application under R14(6) (c) for the BC courts to deny J.
Issue:
Should the BC court deny J
Held:
Application for stay granted – BC will not hear the action
Discussion:
I have not read the whole case

· Clearly both courts, Ontario and BC, have J to hear the matter if they want it.

· Relevant factors – contract said that Ontario would be the J for disputes
· Ontario had already denied 472’s application for a stay

· Chambers judge gave too much weight to the principle that the plaintiff should be able to choose the forum.

· Comity between provinces required BC courts granting the stay. 

Novak v Bond
Facts:
October 1989

D doctor misdiagnosed a lump in the P’s breast – said it was not cancer, but it was. 
October 1990

Another doctor diagnosed cancer – masectomy, but cancer had spread to lymph nodes – chemo treatment – thought she was cured.

After October 1991

Spoke to priest – considered suing, decided to rather focus on health.

May 1995

Cancer in spine, lungs etc.

April 9 1996

Started this action

Issue:
Is the P able to bring the action against the original doctor. 
Held:
Limitation period does not bar the action – go to trial
Discussion:
· s.3(2) of limitation act indicates that for this type of physical injury there is a 2 year limitation period, but s.6(4)(b) says that 2 years only starts to run when a properly advised reasonable person would, taking the persons circumstances into account, have bought an action. 
· Majority - s.6(4)(b) requires that court consider the following: ask what P subjectively knew, then ask objectively what advice a RP would have sought if they had had that information. Time begins to run when RP in P’s situation would have started the action. 
· Recognise special problems injured persons have – would not expect P to bring action when really ill, should not be forced to sue when runs contrary to the main interest of getting better. 

· The need to “maintain a positive outlook and believe herself cured” justified her not suing at the time she spoke to the priest. 

· This is the high water mark of bending limitation periods to help the P. 

· 3 judges dissented – said she should have bought the action when she spoke to the priest.  

Murrell v. Simon Fraser University  
Facts: 

P brought action for wrongful dismissal. Statement of defence did not state what terms of the employment contract the plaintiff had breached which justified firing her.
Issue: 

Can the case be decided despite the bad pleadings by each side?

Held: 

No – defendant can apply to amend the statement of defence. 

Discussion:

Said the pleadings were deplorable – were 42 paragraphs – should have been about 10 paragraphs.

Must only have pleadings of material facts – when the P was born is irrelevant. 

CFAR v Canadian Jewish Congress

Facts:
Defamation action, the Jewish congress published a pamphlet saying that the Citizens for Foreign Aid Reform had directed hate propaganda at various groups. Defendants bring an application to have the plaintiff post security for costs because the plaintiff is a poor company who may not be able to pay costs. The defendant offers a letter the plaintiff sent out asking for help in paying the plaintiff’s rent. 
Issue:
Should the order for security for costs by the plaintiff be made?
Held:
Order for security of costs made. 
Discussion:
· Court has inherent J to require security for costs from non resident plaintiff.
· s.205 of Company act states that P may be required to give security for costs

· Ordering security for costs is a discretionary power.
· Should not consider merits of the case unless is obvious that one side will win.

· That P will be deterred from action is not a conclusive factor in denying security, but if it is PROBABLE that the claim will be stifled, then this is a significant factor. 

Lateness of application for security of costs is a factor. 

Test is as follows:

1. Will P be able to pay with free cash? If yes, application refused. (Burden on D)
2. If so, does P have exigible (which can be extracted) assets? If yes, application refused. (Burden on P)
3. Does the D have an arguable defence? If no, application refused. (Burden on D)
4. Considering justice between both parties, would making the order stifle the claim? (Burden on P)
· BOP is on the D to show P will not be able to pay. In this case P is non profit organization with few assets, and the D showed some evidence which they will use to show fair comment. 
· Point 4 can be tricky, if got past 1 and 2, then are saying that P does not have assets to meet costs, but at 4 we ask does the P have enough money to not be deterred by an order for costs. This could be the case if P has property but no liquid cash because in 2 the P is saying do have assets, but in 4 P is saying cannot put security in now.

· Need to balance ability of P to bring action with right of D to have costs if successful. 

· P argued that since it is in a reciprocating state (Ontario), the D will be able to recover and no order need be made. 
· Once have decided that order for security of costs is appropriate – may order any % of the requested amount – but should be based on evidence. 

· Money paid into trust account of plaintiff’s solicitor, can order payments to be made in stages so that if the action stops at some stage the bookkeeping will be easier.   
· If don’t pay then action is stayed, and then if still don’t pay the action will be dismissed. 

Issue:
Should the D’ action for certain paragraphs of the P’s statement of claim to be struck be granted under rule 19(24).

Held:
Struck one of the paragraphs of the P’s statement of claim, left the others alone. 
Discussion:
· To strike a claim under 19(24)(a) it must be “plain and obvious” that the pleading discloses no reasonable cause of action. Court must assume pleaded facts are true, and ask if those facts disclose a cause of action. 
· In this case P would have to show malice – could do this by showing D was motivated by an improper purpose. In this case P says the D had an improper purpose i.e. to try and get people to support it as an anti hate organization. On the application the court must only decide if, assuming that were true, it would constitute malice i.e. would that establish a COA. In this case the alleged improper purpose could establish malice – so will not strike the claim which alleged malice.  
· Then P wanted to plead conspiracy.  To establish conspiracy must plead:

· An agreement / common intention with the object of the alleged conspiracy – the essences of the tort is the concerted action. 

· Acts consequent on the agreement

· Resulting damage

· Says that no common intention has been pled, so the other paragraphs dealing with conspiracy must be struck. 

· “embarrassing” and “scandalous” pleadings are those which are irrelevant and will side track the trial. Must be irrelevant and scandalous. 

· “Unnecessary” or “vexatious” if does not advance the plaintiff claim in any way.

· “frivolous” if is not sustainable because of the doctrine of estoppel.
· Never forget that under 19(24) the court assumes that the pled facts are true – then decide if they are relevant as furthering the cause of action.  Will only be struck if it is “plain and obvious” that it is unnecessary – not so in this case. 
Issue:
· Should order for particulars be granted

Held:
· No, application refused

Discussion:
· Looked at case law – do not need to provide details, just alleging malice is enough. 

G.W.L. Properties ltd. v. W.R. Grace & Co. of Canada (391)
Facts:
· Plaintiff saying that needs more information about the defences which the D will run at trial. The D says that the P is fishing for evidence. 

· P said that previous owners should have known that asbestos was hazardous.  Previous owners wanted P to give particulars on what they knew or should have known.

· Facts seem tricky – seems that P is saying that D should have known about the hazard, and then the D is saying as a defence, that P should have known and checked up when they purchased the building – I am not sure of this. 
· The plea was that the previous owners knew or ought to know that asbestos was hazardous to human health.  Because they were advised by other people, publications, publicity, WCB, the defendant owners wanted a list of what the P was saying they knew or should have known.  

Issue:
Whether particulars should be regarded a material facts or as evidence because material facts must be disclosed before trial, but evidence only comes at trial.
Held:
D ordered to give particulars on the defence that the P should have known of the problem themselves.
Discussion:
· Line between evidence and material facts is hard to draw. 

· Grace says that they said the sources from which the P should have had knowledge and that no more information should be required. 

· Court said that the P just wants to know the facts which will make out the defence, not how those facts will be proved – and says that the P has the right to know that. 

· Relevance of documents is decided by counsel as their legal obligation, not client.  If client refuses to produce relevant information, the only recourse is to withdraw as counsel

The purpose of particulars:

(i)  Inform the other side of the nature of the case they have to meet as distinguished from the mode in which that case is to be proved

(ii)  Prevent the other side form being taken by surprise at the trial;

(iii) Enable the other side to know what evidence they ought to be prepared w/ and prepare   for trial

(iv) Limit the generality of the pleadings

(v)  Limit and decide the issues to be tried

(vi) To tie the hands of the party so that he can not (w/o leave) go into matters not included

· The scope of particulars that may be demanded lies in the answer to the question whether what is sought is intended to delineate the issues between the parties or does no more than disclose the way in which the case will be proven

· a court will order particulars where: (i) particulars “may be necessary” (see rule 19(11)), (ii) a court will consider the expected length of trial when considering its discretion to dispose of an application for particulars

· although discovery is similar to particulars, it is not a replacement for particulars properly sought and particulars are provided to entitle a party to know the case made against it and what the other side will prove at trial. So to say that the requested information will be obtainable on discovery does not  mean that particulars should be refused. 
· The fact that the party making the request is in a better position to know the details of the information requested is not a reason to refuse. 

· In long and complicated litigation the court is eager to facilitate the process and narrow the issues. Lengths of trial can be a consideration in considering request for particulars. 

· There are situations when the disclosure of the material facts to be proven (i.e. particulars) will necessarily divulge some of the evidence but that is ancillary to the primary purposes listed above

· here D is trying to show that other parties had knowledge of the harmful affects of asbestos and P seeks the facts that d must prove to make out their defence (i.e. what the advice was, and when and by whom it was given and by whom it was received) and P does not seek the evidence on which those facts will be proven

· Note: it is a tough distinction btw. particulars (facts) required for the above purposes and disclosure of evidence, but limiting the scope of a litigation (i.e. narrowing the issues to be tried) weighs heavily in an application for more particulars
· The court ordered the following information to be provided to the P:

· Specific advice that was given, the dates, the persons involved and in what capacity they were employed

· The titles, source, and the dates of the published materials

· The possible effects on human health and the certain circumstances that were subject of the publicity

· The projects that were the source of publicity

· When and where the WCB inspections and testing were undertaken

Joly v. Pelletier

Facts:
Ontario case so rules referred to are not applicable in BC.
Joly says he is a martian, and that the doctors and US government are conspiring to kill him. D brings an application to have the pleadings struck as disclosing no cause of action, being frivolous or vexatious, or being an abuse of process. 

Issue:
Should the pleadings be struck?
Held:
Application granted –  pleadings for both actions struck.
Discussion:
· Joly appears sane – no need to appoint a guardian. 
· Must accept the facts as plead unless they are patently ridiculous and incapabale of proof even when read generously with allowance for inadequacies due to drafting deficiencies. 
· Must be “plain and obvious” that the statement of claim discloses no reasonable cause of action

· Reasons to strike the claim in this case:
1. Have to be a person to bring an action – the pleadings say he is a martian.
2. The claim is frivolous and vexatious and an abuse of process.

3. Tort of conspiracy has not been properly pleaded and no damages have been claimed ( but see rule 19(28) of BC rules. 

4. Actions are patently ridiculous – wasting resources of D and state. 
· D is entitled to costs

Hunt v. Carey Canada Inc. 
Facts:
Hunt, a retired electrician, brought an action alleging that he had contracted mesothelioma because of exposure to asbestos fibres over the course of his employment. Alleged D knew from 1934 that asbestos fibres could cause disease in those exposed to the fibres.  Sued not only in negligence but also for their alleged conspiracy to withhold information about the dangers 

Issue:
Whether allegations based on the tort of conspiracy should be struck out

Held:
Should not be struck in this case.
Discussion:
The test to be applied is whether it is "plain and obvious" that the plaintiff's statement of claim discloses no reasonable claim.  Only if the action is certain to fail because it contains a radical defect ranking with the others listed in Rule 19(24) should the relevant portions of a plaintiff's statement of claim be struck out under Rule 19(24)(a). 

Here, it was not "plain and obvious" that the plaintiff's statement of claim failed to disclose a reasonable claim, given this Court's most recent pronouncement on the circumstances in which the law of torts will recognize such a claim of conspiracy.  Nor was it plain and obvious that allowing this action to proceed would amount to an abuse of process.  Whether or not there is good reason to extend the tort to the present context is for the trial judge to consider in light of the evidence. 

It is enough that the plaintiff has some chance of success.  
Striking out cannot be justified because a pleading reveals "an arguable, difficult or important point of law".  On the contrary, it may well be critical that the action be allowed to proceed. 

Alleging the tort of conspiracy is not precluded by the allegation of another tort.  
While it may be arguable that if one succeeds under a distinct nominate tort against an individual defendant, then an action in conspiracy should not be available against that defendant, it is far from clear that the mere fact that a plaintiff alleges that a defendant committed other torts is a bar to pleading the tort of conspiracy.  
Whether the plaintiff should be barred from recovery under the tort of conspiracy can only be determined when the question of whether it has established that the defendant did in fact commit the other alleged torts has been decided. 

National Leasing Group v. Top West Ventures Ltd
Facts:
P made a claim for an outstanding debt on a computer. D made a counterclaim, but used code language and mixed up the grammar – said plaintiff was a verb. 
Issue:
Should the counter claim be dismissed?
Held:
Yes – the counter claim did not disclose a cause of action. 
Discussion:
Said that the counter claim was out, and that the defence made out was sketchy, and that the defendant should submit another statement of defence written by someone with a more traditional view of the English language. 
Toronto (City) v. CUPE Local 79

Facts:
City employee convicted of sexual assault on boy. Then labour arbitrator said that he was unfairly dismissed from employment because the arbitrator disagreed with the criminal conviction.
Issue:
Can an arbitrator overrule a criminal conviction for unfair dismissal purposes. 
Held:
No – arbitrator cannot overrule criminal conviction. 
Discussion:
· Abuse of Process has two subcategories of collateral attacks and issue estoppel.
· But these topics are interwoven and interrelated and may both apply on the same case. 

Issue Estoppel

· Issue estoppel and cause of action estoppel are the two branches of res judicata. 
· 3 conditions for issue estoppel

· issue must be the same

· prior decision must have been final

· parties must be the same.

· In this case the first two were met, but the third one (mutuality) was not.

· Mutuality is always the contentions one, abandoned in USA and debated everywhere. 

· Defensive non-mutual estoppel USA abandoned it because is not fair to allow P to sue D2 after has failed against D1 (assuming all the issues are the same).
· Offensive non-mutual estoppel: Should be allowed in interests of efficiency: P1 proves airline was negligent. Then P2 – P20 should not have to prove the same thing. This is the case here, have proved guilty in crim trial, so why do we have to re-prove it in arbitration hearing. 

· But have to distinguish between offensive and defensive estoppel.  Allowing offensive non-mutual estoppel may encourage P2 – P20 to sit out until result of P1 is known. This will encourage more litigation, b/c P2-20 will bring separate actions. So should have a rule against wait and see – ask “could P2-20 have easily joined earlier action?”
· Also if small claim was small, D may not have given it the best shot.  May also be conflicting previous judgements against the D, so P can choose where to sue – not fair to D. Also if is in different J, D may more easily be able to call better witnesses or evidence than in original action. So don’t allow offensive party to claim estoppel if they could easily have joined the first action.
· Approach must be;

· Principled to promote efficiency

· Flexible to prevent unfairness

· Abuse of process is a concern in this case – bring admin of justice into disrepute. In this case do not have free rider P concerns. Victims cannot join in criminal prosecution – so that consideration not applicable to criminal actions. Therefore issue estoppel has no application to this case, would never have a re-litigation with the same parties, do not need to strike down the mutuality requirement for this case. 
Collateral Attack

· Rule against collateral attack prevents attempt to overturn conviction using another forum. 

· Miner who ignored opportunity for administrative appeals to pollution fines was then not allowed to attack the constitutionality of the law in court. 

· Can only attack a ruling in the forum designed for attack of that ruling. 

· This does not, strictly speaking, apply to this case because not trying to overturn the conviction – just disputing the employment dismissal. 
Abuse of Process

· AOP = proceedings “unfair to the point that they are contrary to the interest of justice”

· Unfair and oppressive treatment by the R may disentitle the R to proceed with the charges. 

· Unreasonable delay could be abuse of process. 

· AOP still useful despite the Charter. AOP is a flexible doctrine. 
· AOP if unfair to a party, or if would bring admin of justice into disrepute. 
· Can be an AOP if trying to re-litigate a claim. Can be used to stop re-litigation when issue estoppel does not apply, say b/c the mutuality requirement fails.

· AOP sometimes criticised as dodgy alternative to issue estoppel, but there are good policy factors:

· End to litigation

· Should not be twice vexed by the same cause

· Preserve resources 

· Integrity of justice by avoiding inconsistent results

· Protect finality

· Birmingham 6 – crim court found the police had not used violence, Denning in CA applied non-mutual issue estoppel in the civil case. HL affirmed result, but applied AOP. 
· Continuous re-litigation is not a guarantee of factual certainty. And inconsistent results undermine integrity of system, consistent results are wasteful. 
· Arbour says that primary issue with AOP is integrity of justice system – and she likes the flexibility of the doctrine. 
· Motive of the litigant is not relevant – OK to want to challenge finding, but must do it via proper channels – integrity of the system is the key issue. 

· AOP does not only apply to P’s – sometimes, like this case, coincidence as to who is the “P”.

· Are times when re-litigation enhances integrity of system
· Allegations of fraud or dishonesty in original hearing

· New evidence

· Change in circumstances (e.g. stakes become much higher?)

· AOP is flexible enough to take these factors into account.

· Was an AOP in this case – he had chance to appeal, now conviction must stand with all its consequences. Can’t have convicted sex offender working with kids.

Aylsworth v Richardson Greenshields

Facts:
P’s are trustees of mutual funds. D is a stock broker. Action is in conspiracy, bribery fraud and negligence and claims that the D’s manipulated the stock prices. P says that D artificially raised price of stocks, and then sold, with the help of a bribe, the stocks, which were actually worthless, to one of the fund managers for $20 million. P only sued the ringleader stockbroker, although there were many brokers involved. D bought in a lot of third parties including the P’s investment advisor, the company whose shares were sold to the P, other brokers, several insurers who insure the D. 
Issue:
How can the issues be narrowed down for trial? How should severance be done, if at all. 
Held:
Decide a preliminary issue first, and third party proceedings to wait and go to trial after the main trial. 
Discussion:
· Who is the most important person in the courtroom – the person who is going to loose – but don’t forget about those waiting for their day in court. 
· In this case – 35 counsel - $50k in costs, 6 month trial. 

· Serious problems when trials take longer than expected – ruins the timetable. 

· Tendency to be cautions and leave it to the TJ when have an application – but do this at the peril of protracted trials. Must acknowledge modern reality of overburdened court system. 
· P and D offered suggestions on how to sever issues and narrow down the trial.
· P said need to determine whether, in the event of fraud, the P can be contributory negligent. 

· This was all considered at a pre-trial conference, but rule 34(4) limits what can be ordered at a pre-trial conference, this is because lawyers lobbied for most things to be left to trial. 
· However in this case the parties had agreed that the court could narrow the issues at the pre-trial conference. 
· Agrees that resolution of the contributory negligence issue will assist settlement, even though some parties disagreed. So direct that issue to be resolved first, and then shortly after go on with the trial on the rest of the matter. 

· Should leave the third party issues which the D has created by adding all the third parties, to subsequent trials, else will be just too complicated. 

· Jurisdiction to order trial without the Third Party issues is found in the Court's inherent power to control its own process reasonably and in Rule 22(19) which provides: 

	
	“The issue between the defendant and the third party may be tried at such time as the court may direct."
	


· There is another principle which bears upon this question arising from Rule 22(18) which provides: 

	
	“A plaintiff should not be prejudiced or unnecessarily delayed by third party proceedings, and the court may impose terms to prevent prejudice or delay."


· Will definitely expedite proceedings in this case if eliminate third party proceedings. Third party proceedings against other D’s must go to separate trials. However the third party proceedings started by the D against the P can go on. 

· The risk of inconsistent verdicts will be minimized by having the same judge preside at both the trial and the Third Party issues, and there need be no undue delay between the two proceedings. It is true that different evidence could lead to different results, but the intensity with which the facts and law in this case are being investigated makes surprises highly unlikely.
· Prejudice to Richardson through execution on a judgment, if any, before the trial of the Third Party issues can be controlled by a stay of execution with or without security in proper circumstances.
· The Third Parties should not be bound by the results of the trial and there will be no need for them to appear at or take part in the trial although I would not preclude them from applying at the trial to take such part as the trial judge may permit.
· Some third parties remained in the action i.e. those represented by the P’s lawyer, Mr Berardino. These included the P’s investment advisors who the D third partied.
Rumley v BC

Facts:
Jericho Hill School = Residential school for deaf and blind. Residents abused sexually over 40 years by staff and other students.  Class action suit. 

Issue:
Do the P’s meet the requirements for a class action suit. 
Held:
CA – yes – certified the proceeding as a class proceeding. 

Yes – have satisfied s.4 of the British Columbia Class Proceedings Act
Discussion:
· Provincial school under provincial legislation. 
· All kinds of abuse, suicide etc going on at the school. Was a report summarizing the abuse, did not focus on individual cases, but on the prevalence of abuse at the school. 
· School administration dealt badly with abuse it did hear about. 
· Provincial government opened a compensation program to hear claims by abused children – heard 49 claims. 

· Now class action is started by people who were abused and people who were subsequently abused by those who were abused. Want punitive damages. 

· Court must certify a proceeding as a class proceeding when requirements of s.4 are met.

· Need 2 or more persons for a class proceeding. 

· Must be common issues. 

· Class proceeding is preferable for fair and efficient resolution of common issues considering

· Common issues over individual specific issues.

· Whether individual control of each proceeding would be better

· Other factors as listed.

· Court must not refuse to certify as a class proceeding just because:

· Damages would require individual assessment. 

· Different remedies are sought by different P’s

· # of members in class is unknown

· Some of the class form a subclass with other common issues. 

· Contentions elements are whether the members of the class have common issues and whether the class proceeding is the preferable way of solving the disputes. 
· Is a common element because all of the members have an interest in whether or not the school breached a duty of care in negligence or breach of fiduciary duty. School says that whether the duty was breached depends on the facts of each individual case. Goal of class action is to prevent duplication of fact finding – do not want the action to break down into individual proceedings – so cannot phrase the commonality too broadly and still succeed. In this case it was systematic negligence – failure to have monitoring systems, placing all of the kids in one dormitory, failure to respond to complaints etc. The P’s have restricted themselves to systematic negligence, they can do this if they wish, and it means that a class proceeding is then proper. 
· School argues that the standard of care varies over time – this is true, but should not prevent a class action in this case. Court may just have to provide a nuanced answer to the common question. Is flexibility in the class proceeding act – court could specify that some groups recover while others don’t depending how the standard of care and the actual care taken interacted. 
· Can be a class proceeding under BC statute whether or not the common issues predominate, but ideally they should do. But predominance is only a factor in the preferable stage, not in the commonality stage of the analysis defined by the legislature. 

· Determination of punitive damages is best suited to class proceeding in this case. 

· Regarding preferability:
· Would a class proceeding be fair, efficient and manageable method of advancing the claim?

· Would a class proceeding be better than other procedures?

· The issues of injury, causation and damages will have to be individually litigated following the proceedings – but the common issue of systemaic negligence makes a class proceeding appropriate. 

· Individual members will retain control over the individual parts of their actions – so no fear of individual interest not being represented when they get grouped together in the class proceeding. Also there is no indication that any of the members particularly want to proceed individually. 
· Individual actions would be less practical and efficient. 

· The JICP = compensation program review board opened by the province is not a more appropriate forum for hearing the dispute – does not allow complainants to be represented by counsel before the review board. 

· The communications barriers for the blind and deaf children favour class proceedings format. 

McNaughton v Baker
Facts:
P sold dairy farm to D. D gave P a mortgage under the sale arrangements. Then D failed to make the payments. So a shuffle with a neighbouring farm was arranged whereby the payments would be re-structured and would take advantage of a government funding arrangement. But the D again defaulted. The P foreclosed, but was 300k short. So P sued the lawyers in negligence for not ensuring that there was no shortfall. The lawyers joined the estate agents and accountants of the P – saying that they were also negligent and breached their duty to the D. Then the third party notices joining the accounts and realtors was struck out, but then D was given permission to amend, but then the amendment was struck out.
Issue:
Can the D amend the third party notices to join the accountants and the realtors. 
Held:
Third party claim to stand – is possible that the accountants breached a duty of care towards the defendants when they were acting outside the scope of their agency contract with the P.
Discussion:
· If there is a possibility that the third party proceedings will succeed, they should be allowed to stand and be heard with the main action. 
· Third party proceedings are a special type of statement of claim. 
· Third party proceedings aim to avoid the inefficiency of multiple actions and inconsistent findings and to ensure a third party issue is decided before the D is called upon to pay the P. 

· In this case it is a claim for contribution and indemnity and is connected with the original action. 
· Third party notice can be struck out on the same basis that SOC can be struck out:
· Discloses no COA

· Frivolous and vexatious

· May prejudice or embarrass

· AOP

· In the second round application, the third parties argued that the D had insufficient evidence to prove the COA and on that basis the third party notice should be struck out. But McLachlin in BCCA says that that is not the case – only strike out if does not disclose a reasonable COA because material facts have not be pleaded. 
· S.10 of L&E act ( In the exercise of its jurisdiction in a cause or matter before it, the court must grant, either absolutely or on reasonable conditions that to it seem just, all remedies that any of the parties may appear to be entitled to in respect of any legal or equitable claim properly brought forward by them in the cause or matter so that, as far as possible, all matters in controversy between the parties may be completely and finally determined and all multiplicity of legal proceedings concerning any of those matters may be avoided. 

· Quotes Bramwell J – always grant the order (even if at last minute) unless will be injustice to other side. If detriment to the other side can be cured with costs, then not an injustice. 
· Should be hesitant to strike out pleading – and evidence is left for trial, so this is never a basis for striking a pleading. 

· In this case, if the realtors and accountants were always acting as agents for the P, then they cannot be third partied. If the argument is that they were negligent and the P should sue them, then as far as D is concerned, they were agents of the P, and if they were negligent, then the P was negligent, and the D need not third party them, but just use the defence of contributory negligence by the D. In fact D is not allowed to third party the realtors and accountants UNLESS something they did OUTSIDE their agency with the P caused the loss. 

· In this case it is not clear that the accountants and realtors were always acting within the scope of the agency. The application judge came to the opposite conclusion – he said that they were always acting within the scope of the agency retainer agreement, BUT he considered the evidence which he was not supposed to do, only supposed to consider the pleadings, and the pleadings claim that there may have been negligence outside the scope of the retainer and it would have been a breach by the accountants of their duty TO THE D. 

Adams v Thompson
Facts:
P wanted to develop some property, but missed a couple of deadlines, so they sued the engineers (D1) and the contractors (D2) for negligent design and delay.  D1 and D2 filed 3rd party notices against P’s lawyers claiming that P’s lawyers were slow and negligent.  P’s lawyers argued that they were merely agents for P and that 3rd party notice was inappropriate b/c they should have been mentioned in D1 and D2’s statement of defence. The chambers judge struck out the third party claim and the D now appeals. 
Issue:
Is a 3rd party notice appropriate when all the D is doing is claiming against the P?

Held:
Appeal dismissed – third party notice struck out.
Discussion:
· The respondent (third party) solicitors were retained to act as agents on behalf of the plaintiff. The acts of the agents were the acts for which the plaintiff was responsible and not the proper subject of a third party action. 
· Assuming that the giving of advice was not within the scope of agency, the D's claim that the failure to advise the plaintiff to mitigate its losses was still not the proper subject of a third party claim. The duty to mitigate was the obligation of the plaintiff for which the appellants could make out their claim in the main action against the plaintiff

· The authorities establish that where a plaintiff contracts with two separate parties, such as a contractor and an engineer, and later sues one of them, the one sued cannot claim contribution or indemnity from the other on the ground that the other failed to properly execute his duties, where the substance of the third party claim can be raised against the plaintiff by way of defence by the D i.e. just say that the person you want to sue was the agent of the P and therefore that person’s negligence was the P’s negligence (Yemen Salt Mining Corp). 

· A third party claim will not lie against another person with respect to an obligation belonging to the plaintiff which the defendant can raise directly against the plaintiff by way of defence. Where the only negligence alleged against the third party is attributable to the plaintiff, there is no need for third party proceedings since the defendant has his full remedy against the plaintiff. On the other hand, where the pleadings and the alleged facts raise the possibility of a claim against the third party for which the plaintiff may not be responsible, the third party claim should be allowed to stand.

· The plaintiff's agent may, as a consequence of his relations with other contractors on the project, assume duties toward persons other than the plaintiff, for breach of which the plaintiff would not be vicariously liable. In such a case (Quintette) the D may be able to third party the contractor when sued by the P. 
· In this case, if the P failed to mitigate that is their own fault, and it does not help the D to blame the P’s solicitors for it. 
Tucker v Asleson
Facts:
MVA on Crown land b/c road not well maintained (roads were icy).  P is passenger.  D1 is driver of P’s car, D2 is driver of second car, D3 is Crown.  D1 was also P’s mother and settled before the lawsuit with a “covenant not to sue” rather than a “release”.  D2 tried to 3rd party the mother (D1) back in.  At trial, liability was apportioned 1/3 D1, 1/3 D2, 1/3 D3.  D2 appealed, trying to 3rd party D1 back in. Total damages were over 2 million. 
Issue:
Whether the settlement between P and D1 severed the joint and several liability so that D2 could not 3rd party D1 back into the lawsuit? D2 was able to 3rd party D1 back into the proceedings.

Held:
Yes can join the mother back in. 
Discussion:
· The court first clarifies that this is not a case of “joint tortfeasors”, but rather a case of “several concurrent tortfeasors” whose liability (b/c of s. 4 of the Negligence Act) is joint and severable.
· Joint tortfeasors (relatively rare occurrence) are when parties have combined for some purpose:

· Employee and employer when employee commits a tort.

· When a duty imposed jointly on 2 people is not performed

· Where there is a concerted action between two tortfeasors

The release of 1 joint tortfeasor releases them all – the fault is indivisible. The opposite is

true for concurrent tortfeasors – they are separately and individually at fault. 
· Westcoast Transmissions may imply that if P and D1 had signed a “release” then joint and several liability would have been severed by the rule from, but here there was merely a “covenant not to sue” between P and D1 (i.e. not a release). But Southin rejects this and says that it makes no difference whether there was a “covenant not to sue” or a “release” between P and D1 – neither of those sever the joint and several liability incurred by the concurrent tortfeasors. Southin does not expressly overrule Westcoast Transmission, but only because she says she does not have to because that was a contracts case. 
· Since there is still joint and several liability D2 may still 3rd party D1 back into to the suit

· The rational behind this decision, is that “jointly and severally liable” for the damage means that each of the concurrent tortfeasors is liable for the entire amount and then may seek contribution and indemnity from the others.

· If one defendants has settled, then the joint and several liability of the other defendants is not for the entire amount, but for the entire amount less the amount of the settlement 

· But what if the settlement is for virtually nothing, then the non-settling tortfeasors can be liable for the bulk of the damages (i.e. the settlement need not be the same as the court’s apportionment). In order to fulfill s. 4 of the Negligence Act, the non-settling tortfeasors should be able to claim for contribution from the settling tortfeasor.
· Southin says that s.4 of the negligence act DOES give a right to a several concurrent tortfeasor to sue – so they can sue on the basis of s.4 i.e. that creates their COA. Can bring an entirely separate action to recover the mothers share of the damages which they paid. 
BC Ferry Corporation v T&N

Facts:
The Plaintiff sues the installer of asbestos and the manufacturer of the asbestos which was installed in the ferries. Before trial the manufacturer settles with the Plaintiff and gives an "Agreement not to sue" which says "I as the P will not pursue you for the amounts/or portion of the tort that you are liable for (as determined by the court) in this matter". Then the P sues D2 only for the amount that the court says D2 is liable for. The agreement P makes with D1 specifically says that if the court finds that D1 was liable for more than D1 paid P, then P will not try to recover that money from D2
Issue:
Can this type of settlement agreement work to sever the joint and several liability and therefore disallow the D2 from third partying D1 back into the proceeding.

Held:
This type of settlement does work to sever the joint liability. Strike out the third party notice issued by D2 against D1.
Discussion:
· A proper 3rd party claim for damages that 3rd party has to pay P, is for that part of the P’s damage that it did not cause, yet was compelled to pay.
· If the plaintiff, at the hands of two tortfeasors, suffers a loss and despite the fact that the loss was caused from both, elects only to claim from one defendant that portion of the loss that the one defendant caused, that defendant can have no right to ask the third party to contribute.  This is so because the defendant is only called upon to pay that part of the plaintiff's damage that it caused and no more. 
· It is not the contract between P and D1 which prevents D2 recovering from D1, it is the fact that D2 is not being called on to pay more than his portion that makes that recovery impossible. 

· The court can apportion fault to persons who are not parties to the proceedings. 

· This type of agreement puts the risk on the P since there is a chance that the court will apportion to D1 more than D1 settled with P for. 
Peter Kiewit Sons Co. of Canada Ltd. v. BC Hydro and Power Authority

Facts:
Contract to build transmission towers. BC Hydro was supposed to supply the steel, the contractor would then build and ship the towers. P claims substantial damages against BC hydro for failure by the D to supply steel on time, delaying work to be completed on time, and also claims deceit and negligent misstatement.  

P says it wants to see all documents of other contracts at the same time because may lead to evidence of misrepresentation. A case where there were thousands of documents that were potentially relevant.  The concern was that it would be unreasonable for the other party to incur expense of reviewing all the documents.  30 000 documents had already been supplied.
Issue:
What extent of disclosure should be ordered?
Held:
Orders production of some documents i.e. all the documents for all the contracts BC Hydro had going with the relevant steel yard. But will not order the full disclosure requested by the P until they come back with prima facie case that there is a reasonable chance of finding useful evidence in the other documents called for.
Discussion:
· A document which it is not unreasonable to suppose may tend to either advance the case of the party seeking discovery, or to damage the case of his adversary, should be regarded as a document relating to a matter in question in the action.
· Not overruling the Peruvian Guano case, but not permissible to require a party to incur enormous expense in what may be a futile search. 

· The P’s can also apply for an inspection of documents narrower in scope (choose a smaller target), and must establish a prima facie case that something relevant will be uncovered before a further affidavit or inspection will be ordered.

· Court must consider the cost of litigation, but still preserve the right of the parties to have access to all documents in a reasonable manner. 
· One solution would be to require P to pay non-recoverable costs for the discovery of extra documents.

· Alternatively, could require the P’s to post security for the cost of the search, with the cost thereof being assessed ultimately by the court when the results of both the search and the action are known.
· The logic of this case is now set out in rule 26 (1.2) where a court can require that a party not produce documents. 

Hunt v T&N plc (1995 BCCA)
Facts:
Hunt brings asbestos action. There are many other P’s, some of which bring actions in Texas. The P’s in different J’s plan to work together and share discovered information. The P is the respondent in this action. The D is appealing the decision of the chambers judge saying that the documents disclosed in this action were available to the other BC actions and to the Texas actions. 
Issue:
If a party obtains documents on discovery – can they use those documents in other proceedings i.e. separate proceedings from the proceeding under which the documents were disclosed. 

Held:
Change the law – default position is now that cannot use the information beyond the current proceedings – receiver has to apply for permission to do so. Do not decide if in this case the documents can be shared – that is left to the TJ to assess. 
Discussion:
· Previous case of Kyuquot Logging Ltd v British Columbia Forest Products Ltd said that the P had the right to use the documents in other proceedings unless the provider applied to the court for an order saying that they could not be used. 
· SCC said that the Quebec Business Concerns Records Act did not excuse the D’s from making discovery. 
· There was a res judicata argument made by the P, but the court rejected it saying that the law had changed and the D in this action is not the same as the D in the previous action, therefore COA estoppel did not apply. Issue estoppel did not apply either. 

· D argued s.8 of charter, and that it would be unreasonable search and seizure to seize documents for use in other proceedings. Court said that would not decide this civil matter on charter grounds, although will bear charter values in mind. 

· In Kyuquot McLachlin J.A. concluded that the law was that there was no implied undertaking by the receiving party that they would not use the information for other purposes, and therefore the default position was that the producing party could not bring a contempt of court proceeding if the receiving party used the documents for some other purpose. Only in very few cases will this be an issue. McL wrestled with whether it was better to have a blanket implied undertaking of confidentiality, or rather require the producing party to apply for an order requiring confidentiality. She decided on the second option. Court could make such an order under J to control its own process.  So onus is on the producer to apply for and justify the limits of the requested restriction – reasons could be protection of trade secrets, personal information, public interest in a fair trial.  Said that the confidentiality order should not be granted (1) to prevent discovery in another action, (2) where it is in the public interest to have disclosure or (3) where the information discloses fraud.
· Refers to dissent in Kyuquot – disclose lots of information on discovery w/o thinking about what is in it. So, to protect your interest, will have to make confidentiality application on every case – expensive and time consuming. 
· So they change the law and say that the default position is that must keep it confidential and apply for permission to use it for another purpose.

· Could be said that the producer will know when he has private stuff he does not want revealed, but this will normally be the case and the receiver will know when he wants to use it for another purpose – so let him apply.

· Under old system, can apply for an injunction, but quia timet injunctions should not become part of the ordinary discovery process. 

· But can use the documents for proper purposes – give to expert witnesses and advisors etc. 

Hodgkinson v Simms
Facts:
P says that the accountants gave him bad investment advice and he has now lost out. Claims negligence and breach of fiduciary duty because the accountants received secret commission on the property developments which the accountants encouraged the P to invest in. 

Defendant wants to have access to photocopies the plaintiff's counsel has. D says that it has changed offices 4 times recently and things have gone missing. Copies were made by the P solicitor or documents obtained from third parties i.e. the photocopies are of unprivileged information, but they are difficult to obtain, and they are in the briefcase of the P solicitor. The documents were not made for the purpose of litigation, but they were copied for the purpose of litigation and are in the briefcase for the purpose of litigation. P says the D could track down the docs himself, D says he does not have to because the doc’s are not privileged. 

Issue:
Are these documents privileged?

Held:
The documents here are held to be privileged.

Discussion:
· Documents such as cheques, invoices, legal bills and other commercial or non-commercial documents may be privileged in certain cases. 

· Believes in full disclosure, but disclosure should not displace privilege – privilege has separate and valid justifications which the benefits of disclosure do not negate. 

· Should not allow opposition to dip into the solicitor’s brief. Solictor has specific plan to present evidence in a way to represent the truth – the opposition will not understand the way the evidence was to be presented and may misuse it to distort the truth. But even more significant reason is that must allow parties full access to unrestricted legal advice. 

· Solicitor’s acts are protected for the use of the client, not the opposition. 

· Would discourage employment of solicitors if all their work could be exposed to the opposition. 

· The purpose of privilege is to ensure that the solicitor, in gathering information for his client, may proceed w/ complete confidence they will not be revealed.  MacEachern puts the two separate notions of privilege, the confidential communications and the solicitor's brief together, and says that the same underlying principle of wanting to allow unrestricted advice and preparation underlies them both. 

· Dominant purpose test:  If the dominant purpose of the document is for obtaining legal advice or the conduct of litigation, it is privileged. 

· The original docs were not produced with dominant purpose of litigation, but the photocopies were. Where the lawyer has used skill and judgement to accumulate the documents – he should be entitled to claim privilege. 

· D wants to see the doc’s, partly to learn what is in P counsel’s mind – that is a mischief which should not be allowed.

· the purpose of the privilege is to ensure that a solicitor may, for the purpose of preparing himself to advise or conduct proceedings, proceed with complete confidence that the protected information or material he gathers from his client and others for this purpose, and what advice he gives, will not be disclosed to anyone except with the consent of his client.

· Although mere copies of unprivileged documents were themselves unprivileged, the whole collection, being the result of the professional knowledge, skill, and research of his solicitors, must be privileged--any disclosure of the copies and photographs might afford a clue to the view entertained by the solicitors of their client's case: Re Hoyle Indust. Ltd.

· document or a copy of a document in the possession of a party before litigation, or "ingathered" by a party before that time in the ordinary course of events and not for the dominant purpose of litigation, does not become privileged just because it or a copy of it is later given to a solicitor.

· dominant purpose rule: Waugh, Voth Bros: "...a document which was produced or brought into existence either with the dominant purpose of its author, or of the person or authority under whose direction, whether particular or general, it was produced or brought into existence, of using it or its contents in order to obtain legal advice or to conduct or aid in the conduct of litigation, at the time of its production in reasonable prospect, should be privileged and excluded from inspection."

· The onus of establishing privilege rests with the party claiming or alleging a document is privileged, but the documents for which privilege is claimed must be sufficiently identified so that the court may make an effective order for production in a proper case.
· Lawyer’s brief privilege is called litigation privilege.  
Craig (Dissenting)

· Would allow disclosure of the photocopies. 

· 4 Wigmore factors necessary for the establishment of a privilege for confidential relationships generally:

1. The communications must originate in a confidence that they will not be disclosed. 

2. Confidentiality should be essential to that relationship (this is a judgment call, probably where the case will turn).

3. Relationships must be one, which in the opinion of the community, should be sedulously (deliberate, painstakingly) fostered.

4. Injury to relationship or process from disclosure must be greater than the benefit of thereby gained for the correct disposal of litigation. If the injury from disclosure and benefit from litigation are of equal value, the confidentiality supersedes.
· Must rigidly circumscribe the scope of privilege – open disclosure is the route to justice. 
· Battle between “sole purpose” for litigation and “dominant purpose” for litigation tests.
· Public interest in discovery and accurate litigation v public interest in solicitor client privilege which allows uninhibited legal advice.
· Rule 1(5) – just speedy and inexpensive determination on the merits. 
· Says that the documents were not prepared with the dominant purpose of litigation. 
· Says that the documents were originally not privileged, and they do not become so when photocopied and put in the lawyers brief. 
Hunt v T&N (CA 1993 – document disclosure)
Facts:
Asbestos litigation. P aims to prove that from 1927 – 1967 the D conspired with others to suppress public knowledge that asbestos was harmful to those working with it. Ness motley is a USA firm with lots of asbestos P litigation experience. They have developed defendant liability profiles for the main asbestos defendants. The current D is one of them for which they have a profile. Ness Motley gave the profile to Ladner Downs, the P counsel in this action. 

Issue:
Can the D have access to the defendant liability profile which is in the P “solicitors brief”?
Held:
The chambers judge followed Hodgkinson and said the documents were privileged. 
The CA agreed that the documents in the solicitor’s brief should not be disclosed. 
Discussion:
· Two competing interests – complete discovery so have accurate litigation v fostering special relationship of privilege between solicitor and client. 
· Hodgkinson quote “where a lawyer exercising legal knowledge, skill, judgement, and industry has assumed a collection of relevant copy documents for his brief for the purpose of advising on or conducting anticipated or pending litigation he is entitled, indeed required, unless the client consents, to claim privilege for such collection and to refuse production”. 

· Are dealing with thousands of documents, and some of these documents were actually originally disclosed by the D, but now the D wants to know which ones the P is focussing on. D says that documents which originally came from him, cannot now be privileged. 
· Note that the privilege in Hodgkinson is solictor’s privilege brief, not solicitor-client privilege. Hodgkinson would not allow the opposition to look into the mind of the solicitor.

· Since in this case the documents came from the D, they are not communication between the client and the solicitor, but solicitor’s brief privilege may still apply. If the D has the documents, why do they want them other than to look into the mind of the opposition?
· The adversarial system is based on the assumption that if each side presents its case in the strongest light the court will be best able to determine the truth. The invasion of the privacy of counsel’s trial preparation might well lead to counsel postponing research and other preparation until the eve of or during the trial, so as to avoid early disclosure of harmful information. 
Hoy v Medtronic
Facts:
Class action. P is working with US lawyers. D wants certain documents. D says that the P has teamed up with the US lawyers because those US lawyers are on a class action money making mission. D wants the details of the economic partnership relationship between the Canadian lawyers and the US lawyers disclosed. P claims privilege. Chambers judge finds that the documents the D wants are not relevant, but discusses privilege because it was argued at length.

Issue:
Should the documents be disclosed
Held:
No – they are not relevant and are therefore not compellable. 
Discussion:
· The burden of establishing the privilege rests on the party claiming the privilege. 
Solicitor client privilege

· In this case it is communications with a third party – the consultant – that the P is claiming to be privileged. 

· If want to know if solicitor client privilege applies to a third party - Must ask if the third party is standing in the shoes of either the solicitor or the client.  In this case the third party lawyers are giving advice “integral to the solicitor client relationship” and therefore the privilege applies. 
· Functional approach - If the third party merely compiles information to assist the solicitor in providing advice to the client, then the privilege will not apply. But here the third party is empowered by the client to perform a function on the client’s behalf which is integral to the client-solicitor function.

· Communications between solicitor and prospective client are privileged. 

· The communications in this case are irrelevant, but in other cases they may not be, and it is necessary to protect solicitor client privilege when the third party is acting on behalf of the client “in the solicitor’s shoes”.
Litigation brief privilege 

· Is distinct from solicitor client privilege.
· Again the onus is on the party claiming the privilege. 

· Applies when

1. Document produced at a time when litigation was a reasonable prospect.

2. The dominant purpose for the production of the document was to obtain legal advice or conduct or aid in the conduct of litigation. 

3. The lawyer in assembling or obtaining the documents in question, exercised legal knowledge, skill, judgement and industry. 

· Litigation privilege protects a process (adversary process), solicitor client privilege protects a relationship (lawyer client).
· Litigation privilege balances need for full disclosure against need for adversarial trial with each side presenting THEIR own case. 

· Documents in this case were produced at a time before the litigation privilege came into effect. Also, the documents relate to the economic relationship between the lawyers and the consultants – step 2 above is not met.

· Categories are not fixed. 4 wigmore factors lead to establishment of a privilege which is not normally recognised – see Hodgkinson. 
GWL Properties v WR Grace (177)
Facts:
Products liability case – asbestos in the building. P applies to strike out the defence of D on the basis that D has concealed documents that should have been produced. Alternatively wants a complete and comprehensive list. D says chill out – I have over a million documents! The D’s knowledge of the hazards and when that knowledge was acquired is fundamental to the case. 
Issue:
Did D conceal documents to the extent that he should be denied a defence, if not, what kind of lit should be provided. 
Held:
Were not dishonest, but must provide a better list. 
Discussion:
· D says that many other litigation teams have gone through the million documents – no P has ever been given a complete list – it is not required in the USA. 
· This court previously told this P to go and look at the repository in Boston. P did that, spent a week, said the documents were in a mess, and that there actually is a list – D lied. 
· 30 000 suits against Grace in total.

· 12 million pages of documents – hand written list of 25 000 pages describes the documents. List of 40 000 privileged documents. Then was narrowed to 1 million relevant documents. 

· Now D says that it only said that there was not a list for the Boston repository boxes – Court accepts this as still being true. Says D did not mislead.

· But D must produce all lists they currently have, but the P must keep the confidential. 
· The lists the D has give are below standard – do not meet the requirements of rule 26(1). Must provide descriptions so that P can tell generally what they contain.
· What documents are relevant is left to counsel providing the list – rely on his integrity. Must not allow determination of relevance to be left to the client, or even the clients in house counsel. 
· Producing party is in best position to know what is a fair and sufficient list. List must provide meaningful, reliable and complete disclosure and must be efficient in terms of allowing prompt document retrieval. 

· D has been working with the 460 boxes of documents for 9 years. No undue hardship to require them to provide a list. 
· D must give a list of ALL document which would be evidence on any issue, but also which it is reasonable to suppose contain information which may (not which must) either directly or indirectly enable the P either to advance their own case or damage the case of the D.

· Includes disclosure of medical records of D’s employees, although the identity of the persons need not be disclosed. 

· D has 14 days to give P outline of what the list will look like and when it will be done. At the end D must provide a verifying affidavit. Then the deponent of the affidavit will be c-e’d.

· P has costs on this application regardless of the eventual outcome of the case. 
Dufault v Stevens

Facts:
P claiming for injuries from car accident caused by negligence of D. Chambers judge gave the P greater access to the hospital records than he allowed D.  D appeals to BCCA. Order required the hospital to give the P x-rays and other documents. The record is in control of a third party and the order was made under rule 26(11) and third party is required to provide certified copies of the originals, but need not disclose the originals. 
Issue:
Should the D get a copy of the hospital records?
Held:
Discussion:
· D says that he should have equal access to documents.
· P says that hospital records are private and D should not get them. 

· Argument that if the doctor knew that the records would be disclosed to other than the P then they may edit the information on the records – not in the patients or medical systems interests. 
· Under rule 26(11), must show that are not on a fishing expedition, but that the documents you seek have relevance, and that the third party has them.

· Peruvian Guano defines the test for relevance: document which “would be evidence upon any issue, but also which, it is reasonable to suppose, contains information which may - not which must – either directly or indirectly enable the party requiring the affidavit either to advance his own case or to damage the case of his adversary, if it is a document which may fairly lead him to a train of inquiry, which may have either of these two consequences”.
· Need not be admissible to be produceable on discovery. And just because production is ordered on discovery does not mean that will be admissible. 
· If judge is to refuse to order production of relevant document from a third party must be sure that:

· Is of only slight relevance

· Will cause the third party much embarrassment such that it has an adverse affect on him. 

· Hospital documents will be dealt with under this general rule i.e. no special rule for them. 

· Slight embarrassment or confidentiality is not reason for denying hospital records to D.
· Order under rule 26(11) is discretionary, but CA can overturn if judge below did not consider all the factors. 
· Payment should be a condition precedent to the hospital providing the documents. 
· Just because a copy of the record is ordered on discovery, does not mean that the TJ will be satisfied with a copy at trial. 

· If production is ordered to one party than all parties are entitled to look at the documents. (ie. Co-Defendants, third parties etc.)

B.C. Lightweight Aggregate v Canada Cement Lafarge
Facts:
Action in conspiracy against 33 corporations. The P wants to examine a particular person who is a member of the board of directors for LaFarge. LaFarge has a nominated representative who it offers for discovery.
Issue:
Who gets to pick who is examined, the P or the D.
Held:
The P can pick who in the D corporation to examine, then D can apply for a substitute person to be examined.
Discussion:
· The chambers judge followed a previous case and held that rule 27(6) gives the D the right to nominate the person who the P will examine.
· CA said that it has always been that the P can choose, and although the rules have been amended, it would take clear language to change this rule. CA said that 27(6) was not such clear language. 

· (I have said P and D, but same rules apply to D examining P). if the legislature had intended that the corporation get to chose their own representative, then they should have made it explicit in the statute which is not the case here

· The D corporation can put forward the name of the person who is knowledgeable concerning the matter in question, but the examining party has the right to either accept or reject, and if there is not agreement, the examining party can choose.

· The court can order, upon application, that the E4D occur at a time and place that is considered convenient if the person to be discovered is out of BC. 

· So 27(6) says that a corporation can put forward the name of a person suitable for discover, but then the opposing party can pick their own candidate. 
Westcoast Transmission Company Limited v Interprovincial Steel and Pipe Corporation Ltd. (302)
Facts:
P wants to examine a particular Ralph Schaefer from IPSCO. P says that Maclennan who was nominated by the D was knowledgeable, but that M did not know the story and had to often inform himself and P feels like he does not have a good idea of what is going on after E4D of M. so now P wants to examine Schaefer who is the workshop guy. P had already examined 2 D representatives. The first was a contracts guy who P applied for permission to E4D over M, but he was E4D on only K issues, then P accepted M for the technical issues instead of insisting on S. P makes a big deal out of the fact that the D offered M as a technical expert which he was not. 

Issue:
Should the P be able to examine someone else. 
Held:
Application dismissed – P will have to live with the answers it got from M.
Discussion:
· All of the P’s questions have been answered. 
· Is at the courts discretion to allow another representative of D to be examined. 

· Court will not consider that D offered M as an expert when M was in fact not a technical expert – is too tricky to use this as a factor – D could say that P accepted M as an expert when they knew of S. 27(6) is for when P does not know who to examine, but P does not have to accept. 

· The issue is whether or not the person examined was able to provide the information requested. 

· P said could not get good c-e flow going, but court said that discovery will still be adequate so long as the representative can adequately inform himself. Discovery is not an all out c-e of the entire D company – just a means to get information. 
· P said that since M had to keep informing himself, M’s statements on E4D were hearsay and so would not be admissible admissions at trial i.e. could not read in the E4D as admissions at trial. But hearsay statements on discovery can be admissible admissions if they are adopted as true by the W.  As a matter of practicality the party being examined must be able to make admissions on behalf of the D. 
· During E4D, if the representative has informed himself, then the examiner should be sure to confirm that the representative accepts his own (hearsay) statements as true. 
· The issue is whether the P has had all the questions answered. That the representative had to inform himself and that there has not been a good flow of c-e is not reason for another discovery.
· To be entitled to another discovery “it is necessary to demonstrate that questions asked have not been answered, or that answers given are incomplete, unresponsive or ambiguous”.

Fraser River Pile and Dredge v Can-Dive Services Ltd. 
Facts:
Barge rented by D from P sinks in straight of Georgia. Arguing over who was responsible for towing it to safety in storms. During E4D the D’s representative says it was his fault, so counsel jumps up and wants to talk to his client. P objects and brings application to court to rule (using its inherent J) that the D’s counsel must shut up. 

Issue:
To what extent can counsel speak to his client during E4D.
Held:
Strict limits on what counsel can say to client during E4D or when in recess.
Discussion:
· Is a rule that at trial counsel cannot interrupt c-e of their client. 
· Where a discovery is to last no longer than a day, Counsel for the witness should refrain from having any discussion with the witness during this time.  In order to maintain the appearance of proper conduct, Counsel and the witness should not even be seen to converse during any recess.

· Advising the witness as to the answers to be given on resumption of the examination for discovery is improper and unethical
· You need to maintain the integrity of the discovery process:
· If a discovery is to last no longer than a day, counsel for the witness should refrain from having any discussion with the witness

· If a discovery is to last more than a day, counsel is permitted to discuss with his/her witness all issues relating to the case, but counsel should not tell the W what answers to give (called “wood shedding”). But can discuss evidence, else how would you discuss settlement prospects. 

· Counsel for the witness should not seek an adjournment during the examination to specifically discuss the evidence that was given by the witness. Such discussion should either wait until the end of the day adjournment or until just before re-examination at the conclusion of the cross-examination.
· These are only guidelines, and not all lawyers follow them to a T

· Counsel should not seek an adjournment during the exam.
· Impractical to think can ban discussion entirely!
Roitman v Chan
Facts:
Application by D to strike out interrogatories delivered by the P. R was in a car accident and take to St. Paul’s Hospital.  R later suffers from a heart attack and dies.  There is a claim under the Family Compensation Act against the driver of the car and the hospital doctors and nurses who treated him for the heart attack i.e. failed to monitor his post operative conditions properly. P has joined many doctors who were not even involved, P does not want to leave anyone out. 
Issue:
Are the interrogatories drafted by P appropriate?
Held:
Some were ok, others were struck.
Discussion:
· A main purpose of interrogatories is to determine who did exactly what – but in this case the interrogatories go a bit far. 
· Questions are too general and ask for narratives and overall opinions instead of asking specific questions. 

· Principles for Interrogatories:

1. Must be relevant to matter in issue in action

2. Not to be in the nature of X-exam

3. Should not include a demand for dis. of doc’s

4. Should not duplicate particulars

5. Should not be used to obtain the names of witnesses (exception where the naming of a W is related to a material fact – so in this case a request for the names of the hospital staff involved in treating the deceased is acceptable.)

6. Narrower in scope than E4D

7. Purpose is to enable party delivering them to obtain admissions of fact in order to establish his case and to provide a foundation upon which x-exam can proceed when E4D are held.

8. Interrogatories are only 1 means of discovery, and the court may give a party permission to delay answering until late in the discovery process, say after E4D. 

· Used to be a rule that could only use interrogatories to obtain admissions of fact which the interrogating party was required to prove. This is no longer the rule. Now can also use them to obtain admissions relating to the other parties claims or denials. 

· All pre-trial disclosure procedures (Rules 26 – 32 and  also a demand for particulars) are tools for ascertaining the relevant facts and narrowing the issues . The law should encourage use of the tool most likely to achieve best result with the least effort and cost.

· Issues involving extensive research (precise chronologies) are more appropriate to expansive time-frame permitted by interrogatories. 

· Questions requiring a narrative answer best suited to E4D so the counsel can limit or develop the narrative answer accordingly. 
· Master Bolton went through the interrogatories, striking the ones which required a narrative / opinion and allowing the ones asking for a chronology and for names of people who did specific things.
· Ask “would this be information which the P would need if they were going to get an expert report?”

· But said “it is more appropriate to wait for E4D to ask about factors normally considered in the prescription and administration of morphine.”

Sinclair v March – case 1 – rule 28
Facts:
P had bariatric surgery (gastric bypass surgery for obesity) and now sues the hospital and the doctor. P wants to examine the doctor who looked after him after the surgery. Wants to question doctor on the post operation complications AND wants to get the doctors opinion on the actual surgery. This doctor is not a party to the action. The doctor opposes the P seeking such opinion, and says that he does not need to be examined because he gave suitable information under rule 28(3)(c). This doctor performed repair surgery on the P, knows the P well, told the P’s lawyer that he thought the original operation was negligently done, and that he would testify at trial. 
Later the doctor got kinda shy, said that he did not want to be an expert witness and would not write a medical legal report, and did not answer any substantive medical opinion questions.  Very few experts in this field, so P applied for examination of witness under rule 28.
Issue:
Should the doctor be made to submit to a pre-trial examination as a W?
Held:
Doctor must submit to examination.
Discussion:
· Doctor is not an expert retained by either party, so application is under 28(1) not 28(2).
· Exercise of discretion under 28(1) depends on fulfillment of requirements of 28(3).

· Application of 28(3)

(a) Has material evidence to give.

(b) Not applicable

(c) Has not provided clear information – so the option of exercising discretion under 28(1) is available. 
· Purpose of rule 28: tool to facilitate disclosure and prevent surprise at trial. 
· There is no property in a W – applies to facts witnessed and opinions held. 

· Permits examination of uncooperative W. 

· Rule 28(2) limits the ability to examine the oppositions expert. In USA experts are only given such protection if they were retained in anticipation of the litigation. 

· Rule 28 is different to rule 27: Rule 28 is not designed to record evidence and obtain admissions, but is designed to provide information. The information obtained under rule 28 can ONLY be used to impeach the W on c-e. The information under rule 27 can be used more broadly. However the scope of inquiry is broader under rule 28 – it is not limited by the pleadings and it is not limited to matters between the examined and examining parties, but covers matters which are generally relevant to all parties. 
· Rule 1(5) expresses the general attitude that all relevant material should be disclosed. 

· If there is a individual who is a member of a party corporation, but you cannot get them under rule 27, then you may be able to get them under rule 28 (Yemen).

· Opinion evidence can be obtained under rule 28, but under rule 27 it is generally only fact evidence that is permitted. 
· Rule 27(22) has been interpreted to exclude questions of expert opinion evidence except where the sole issues are the valuation of property or negligence of a professional person (lawyer / doctor / accountant etc). Rule 28(8) incorporates 27(22) into 28, but this should be done in the context of rule 28, and opinion evidence should not be excluded under rule 28. 
· The distinction between fact and opinion is difficult and unworkable, so although it applies to rule 27 we should not expand the use of the distinction, and it should not apply to rule 28.

· Doctor has unique and irreplaceable knowledge, gives no reason for not wanting to be examined, no question of privilege (P has waived privilege), no unfairness will result to other parties, duty of the court to ascertain truth.
· Doctor not required to do a literature review, just answer from knowledge. P must pay expert fee, and in the future all P’s should come to application with a compensation plan set out. P must pay the costs of the application on a solicitor and client basis, but P should be able to recover from D if P wins at trial. 

Sinclair v March – case 2 – rule 26
Facts:
P had bariatric surgery (gastric bypass surgery for obesity) and now sues the hospital and the doctor. P wants documents disclosed and says that the doctor failed to warn her of the risks of the surgery.
Issue:
What are the restrictions on disclosure on medical performance review evidence.
Held:
Some evidence is given statutory protection to protect the public interest in having objective and thorough review without exposing doctors to unlimited liability. 
Discussion:
· s.51 of the evidence act in combination with s.41 of the hospital act give hospitals protection such that a review committee aimed at improving care cannot be liable for anything done or omitted to be done. This is to allow hospitals to objectively review how to improve health care – i.e. want to be able to write a report saying XYZ area is bad and needs improvement w/o worrying about incurring liability. 
· The protection is narrow – only covers committees considering improvements to care and the judgement calls they make – not all matters related to patient care.  
· Does not protect all acts of all individuals who may be on a committee, only protects the documents which an individual prepares specifically for committee review on a protected topic. 

· General documents on care and treatment of patients are not protected. 
· When the D lists the documents on the privileged list, the descriptions must be sufficiently detailed to determine if s.51 protection applies. Particulars may need to be given to the court to determine whether the protection applies.
· All documents which do not come within the protection of the statute must be produced. Is possible that a nurse’s note complaining about a doctor to her supervisor will not be within the protection of the statute. 
· S.51 does not create a privilege, but statutorily prohibits production of documents because it would be contrary to public interest. 
· Court must be satisfied (need commensurate details) that the document fits into the statute – s.51(2)(b) requires that the report be actually used by the committee to be protected, and that it was made for the specific purpose of being considered by the committee i.e. not all reports of committee members are automatically protected.
· If a committee does many things, only the activities related to improving medical or hospital care or practice will be protected. 
· Disclosure in necessary for a fair trial, so must balance public interest in objective hospital review and improvement against the interest in fair litigation. 

· If want protection under the statute the name of the committee, the exact section and subsection of the statute under which protection is claimed should be indicated on each document. 
· Reports relating to budget are not protected.

· Court ordered to give P the surgery reports of 200 patients who underwent the same procedure to determine if the correct risk profile was given to P by the doctor such that there was informed consent. The information was considered relevant and probative. Documents to be disclosed in non-identifiable form. 

· Then the P wanted letter written from investigating doctor at the College of Physicians and Surgeons.  S.61 of the Medical Practitioners Act protects only the information flowing from the investigating doctor outwards. The reply information submitted by the investigated doctor is not protected because they are not employed in the administration of the act. So in this case the letters written by the investigating doctor are protected. 
Fraser v Houston
Facts:
P is claiming that K was entered into under undue influence and economic duress.

Application for two things by the D:

That P post security for costs.

That P answer certain questions on E4D and produce certain documents.

Discussion:
Issue 1 – security for costs.

· Application made under the inherent J of the court. 

· P says that cannot order resident of BC to pay security for costs in BC courts because that would hinder access to justice. D cites a BC case which says that the court can make such order on a resident “cautiously, sparingly and indeed under very special circumstances”.
· Shaw J. holds that court does have the J to order security for costs from resident P in special cases – necessary for the court to have such power to administer justice in a way that is regular, orderly and effective. 
· Court should only make the order when it suspects the P is abusing the court’s J. A P not having enough money to pay costs if he lost would not amount to such abuse. 

· Court says that the very preliminary enquiry indicates that there may be merit to the claim. 

· D says P is currently avoiding payment on other judgements – P says that his assets are tied up in matrimonial litigation – either way the court says that this is not a case for the P to be required to post security for costs. 

Issue 2 – disclosure of certain information by the P
· D wants P to disclose his financial situation at the time of entering the contract – that would negate economic duress arguments. 
· Court says that there may be some probative value in having the P reveal his financial state of affairs on the given date, but that that is outweighed by invasion of privacy on the P. Normally only allow such invasion of privacy when there is an outstanding judgement being investigated. Prejudicial effect > probative.  So will not order the P to answer those questions. 
· My comment – here the prejudicial effect is not prejudicial to the P’s interest in the result of the case, but just generally prejudicial. Is it correct to weigh this type of prejudice against probativeness which relates to the outcome of the case.  

Forliti (Guardian ad litem of) v Woolley
Facts:
P sues medical staff for negligence during birth. Baby was born naturally, but suffered lack of oxygen during birth – severe injuries. 

During E4D both sides had problems with the questions being asked by the other side – so they come to court for guidance. 
Discussion:
· Rule 27(22) ( Unless court orders otherwise, have to answer all questions on E4D.
· General principles
1. Can question on any matter relating to a matter in question

2. Limited to relevant issues between the parties. Relevance is broad, but “parties” means the examining and the examined, not other parties to the action. 

3. Cannot ask questions seeking opinions, unless it relates to the examined parties own conduct. Cannot ask the examined party for an opinion on the conduct of others. 

4. Can put hypothetical questions to the examined party where the witness has expertise in that area. But must be relevant to a matter in issue and must not be overly broad or vague. 

5. Counsel for the party being examined may object to the form of a question as being vague, confusing, unclear, overly broad or misleading.  But counsel must not give commentary or suggestions. 
6. Court will not order the examined party to answer vague or unclear questions or questions of law. 

·  E4D is not a 3 way conversation, counsel should be reserved. Imposing rigid limitations will destroy the value of E4D – counsel to exercise professionalism and discretion. 
Cominco v Westinghouse
Facts:
Fire at P’s zinc plant. Cause of fire is not important, but P says that the fire spread exceedingly fast because of PVC coating on electrical cables. P says D knew, or ought to have known about the fire hazard posed by the cables. P has many COA – breach of K, negligence, breach of statute, failure to warn etc. 

Issue:
What is the scope of discovery under R.27(22)?

Discussion:
· Speak in general principles, do not focus on exact questions objected to, else the party will change the question, but still have doubts unless the principles are understood. Court tries to provide guidance so the parties can figure it out for themselves. 
· R.27(22) – must answer all questions which “relating to a matter in question” you can and give names of others who will have knowledge. 
· Cites case which says that “relating to” is read very broadly, and that there is a wide scope for full fledged c-e. 

· Matter in question is defined by the pleadings, but should not allow pleadings to restrict the c-e, pleadings may later be changed. 

· Each party must make out their own case, but it is permissible to have no case until you get admissions on E4D and then build your case on that. 
· Fishing expedition is only when you wander into irrelevant areas – fishing is allowed, but must do so in relevant waters. 

· Floodgates argument – opening up huge areas of  fact and questions may be difficult to answer when the W does not have such knowledge ( not for counsel to object, W can say that the question is difficult to answer, and then the W can be c-e on why it is difficult. There are limits to E4D, but just because a question relates to a large body of knowledge or difficult technical area does not automatically bar the question. 
· W can be question on events before or after the incident. Counsel for examined party must exercise restraint and allow the questions to flow. Evidence from after the time of sale will result to the claim of failure to warn. 
· Chambers judge was wrong to say that other PVC coating information was irrelevant just because there are distinctions – there are also similarities, and such determinations should take place at trial, not before discovery even occurs. Must not be too harsh in limiting issues and relevance for discovery.  

· Are not limited to questions directly on the SOC, need only be related to such a matter. 
· Evidence that D improved the safety features does not mean were negligent before – if D is afraid that such improvements would unduly influence the jury then that is for the TJ to determine. Besides, evidence of more careful safety precautions after an accident is normally admissible as relevant to the question of negligence, although not as an admission of negligence or as determinative of whether the standard of care was met.   

· Says that Canadian juries are more carefully charged than USA ones. But besides the suggestion that evidence would influence a jury is for the TJ to determine and it should not limit discovery. 
· In this case post-fire investigations determine the ability to produce a fire resistant cable and are relevant to the question of negligence – so must be allowed at discovery. 
· Questions can be asked on E4D challenging the comprehensiveness of the document list provided. A rule against this would encourage incomplete disclosure. 

· If the examined company has access to the research of another company, the questions on that other research can be asked. 

· “Witness” in R27(22) does not refer to experts with no personal knowledge of the facts of this case – so examined party does not have to give the names of the experts they will call at trial. But names of “experts” who were involved in the tort themselves are discoverable. Examined party must give the names of W, but (I think) does not have to give a complete list of all individuals who worked on the job for example i.e. not required to give an expansive list independent of specific questions asked on E4D. 
· P cannot ask the D for all the research articles it has collected on the flammability of PVC. The P must to its own research and digging through public documents. But if P has specific articles in mind which D is in possession of, then P can ask for them. D should only have to provide information readily available to it. But if the D did research or wrote articles for its own use, then P cannot get those elsewhere and is entitled to them, and D has a duty to bring them to the P’s attention. 
· P has a broad right to discovery, but P and D must be reasonable. If P asks lots of questions which at trial turn out to be irrelevant, then the D can be given costs. 
· Cannot ask questions on discovery which relate only to credibility. 

· All documents to be used at trial must be on the list at discovery time and be shared, cannot retain privilege until the last minute and the surprise the opposition. 

· P must not spring documents on the W at discovery, must tell the D about them beforehand. 

R v Dunbar
Facts:
Group of A’s all got 2nd degree murder convictions. Say there was a miscarriage of justice because John Banks was an incompetent boob of a lawyer. 
Issue:
Was there a miscarriage of justice.
Held:
No – trial lawyer did an OK job.
Discussion:
· CA totally dumps on the appeal lawyer for the A’s in this case – Mr Goldberg.

· Says his factums were sloppy, unprofessional, rambling, disorganised and irrelevant.

· The affidavit evidence was even worse – and it made serious unfounded allegations of cocaine abuse by Banks – there was no evidence of this. 

· Then Goldberg said the court system was protecting Banks – insult to the courts. 

· Counsel are officers of the court, be professional! Don’t cast aspersions. 

· Said that R counsel should report Goldberg to the law society. 

AG BC v Wale
Facts:
Indian band pass their own bylaws regulating fisheries in rivers on the reserve. These conflict with federal guidelines. Province applied for ex parte interim injunction, got it, and then that was confirmed at a full hearing with all the parties for an interlocutory injunction. (pretrial injunctions will be either interim (valid for a short specific period only) or interlocutory (binding until trial)). The band appeals from the final order for an interlocutory injunction.  
Issue:
Was the interim injunction correctly granted.
Held:
Yes – chambers judge applied the test correctly. 
Discussion:
· Injunction is discretionary – CA will not interfere unless:
· Erred in principle

· Order not supported by the evidence

· Decision will result in an injustice.

· Band say that the judge erred in failing to consider irreparable harm properly.
Test for granting an interim/interlocutory injunction:

· For interim injunction in British Columbia, applicant must satisfy two-pronged test:

1. Satisfy the Court that there is a fair question to be tried as to the existence of the right which he alleges and a breach thereof, actual or reasonably apprehended. 

2. Establish that the balance of convenience favours the granting of an injunction.
· American Cyanamid suggested three stage test:

1. Fair question to be tried.

2. Irreparable harm,

3. Balance of convenience favouring the injunction. 

· But practical effect is the same whether or not you combine steps 2 and 3 into a single step.

· Balance of convenience: Examine the adequacy of damages as a remedy for the respective parties. Should not be granted unless there is doubt whether damages would be an adequate remedy in the event the applicant succeeds at trial. Must be shown that the remedy of damages is not such a compensation as will in effect, though not in specie, place the parties in the position in which they formerly stood.
· Whether damages will be adequate is a matter of common sense. If damages will be adequate, and offender will be able to pay, then do not award II.

· A factor which may assist the court in assessing where the balance of convenience lies when the parties' interests are relatively evenly balanced, and they will both suffer irreparable harm, is the fact that one side bases his claim on existing rights, while enforcement of the other's rights would change the status quo. 
· Where the only effect of an injunction is to postpone the date upon which a person is able to embark on a course of action not previously open to him, then should preserve the status quo. 

· Other factors = The strength of the applicant's case and special factors in the particular circumstances of the case.

· Clear proof of irreparable harm is not required, doubt as to the adequacy of damages as a remedy may support an injunction. 

· Judge must not allow himself to become the prisoner of a formula - just and equitable in all the circumstances of the case. Apply the test flexibly – steps are described as independent, but weakness in one may be compensated for by strength in another. 
Application to this case:

· Chambers judge chose to maintain the status quo as being the best result under the balance of convenience test. She did not mention “irreparable harm”, but this is not in itself fatal.

· Question of preservation of property has been repeatedly been treated as one of irreparable harm justifying an injunction. 
· Where the parties are evenly balanced, an injunction should be granted to maintain the status quo.

· There was evidence on which the chambers judge could come to the conclusion which she did – so do not disturb.

· It is neither the practice nor appropriate to require the R to give an undertaking as to damages when the R seeks to enforce by injunction what is prima facie the law of the land. 
RJR MacDonald Inc v AG Canada
Facts:
Tobacco advertising legislation was being challenged as being unconstitutional. Quebec SC said it was invalid, Que CA said it was mostly valid, not SCC was going to decide. But RJR asks that an injunction be granted to prevent the gov enforcing the regulations until the SCC decides if the legislation is valid, and then even if it is valid, to suspend enforcement until 1 year after the SCC decision so that RJR will have time to change the packaging processes. RJR argues that will be irrecoverable wasted expenses if have to change all printing processes and then SCC says that is invalid legislation. 
Issue:
Should the interim relief be granted?
Held:
Application dismissed. 
Discussion:
· The relief sought has far reaching effects. Must respect legislation, but to instantly demand enforcement of legislation upon it being held valid is contrary to the spirit of the charter. 
· Metropolitan stores – 3 stage test for interlocutory injunction:

1. Is there a serious question to be tried, or is it frivolous and vexatious?
2. Would the applicant suffer irreparable harm if the relief is not granted.

3. Balance of convenience – which of the parties would suffer greater harm. 

· AG argues that should not grant relief when the matter has already been determined at trial and by the CA. But the SCC says that although this may be the case for private law matters, in charter cases the interests are more vital and stage 1 as given above is applicable despite that the main action has already been reviewed at trial level. 
Stage 1 guidance: 
· Low threshold, no specific requirements, use common sense. TJ decision and leave being granted are indicative but not conclusive. Do not do a careful weighing of the evidence because on application the affidavit evidence is not complete. For charter cases the review of the evidence should be “extremely limited” 

· However there are two cases when the application judge should do a careful weighing of the evidence: 

1. When the interlocutory decision will have the effect of resolving the dispute, perhaps because the right must be exercised now or never (picketing, abortion, broadcast), or because the hardship imposed will render trial decision irrelevant. 
2. When is a simple constitutional question of law for which do not need to hear evidence in detail, but there will be very few of these cases.
· Has been a suggestion for a third exception when the facts are not in dispute. But this exception, if it exists, should not apply to charter cases because s.1 analysis will require evidence beyond that between the parties. Motions court will not have time, and should not do an s.1 analysis.
· The fact that appeal court has given leave suggests that there is a serious issue to be tried. 

Stage 2 guidance, Irreparable harm: 
· Public interest is considered at stage 3 only, unless the AG is the one making the application in which case the public interest is considered at stage 2 as part of irreparable harm, and then again at stage 3 when balancing conveniences. 
· Irreparable refers to nature of harm, not the magnitude. Where damage cannot by quantified in money terms or cannot be cured: Market loss, put out of business, loss of reputation, loss of natural resources.
· Impecuniousity is not determinative, but is relevant. 

· Irreparable is especially difficult in charter cases because damages is seldom the remedy anyway. Can have damages for breach of charter rights, but don’t yet have jurisprudence on the adequacy or quantum of damages. Until we do, we must assume that any breach of charter rights is irreparable harm.
Stage 3 guidance, balance of convenience (most charter cases will be resolved here):

· Who will suffer greater harm pending final determination. 
· Wide range of factors is relevant, and public interest is a special factor in all constitutional cases. The AG is not the only party representing the public interest, in many cases the applicant will also represent and element of public interest. 

· Public interest includes both the concerns of society generally and the particular interests of identifiable groups. 

· The applicant must demonstrate how the public interest will be affected. Cannot just claim that refusing the application will not support the public interest, must convince the court that the public interest will benefit for granting the relief sought.  
· Court should not determine with actual harm will result overall – it is not for the court to evaluate the effectiveness of governmental action, but the court should assume that if the AG is trying to enforce laws chosen by the legislature to protect what they perceived as the public interest, then the AG is supporting the public interest. 
· Public interest will be less affected (and therefore less relevant in the analysis) when only a few individuals are exempt from the law (exception cases) rather than when the application of the law is universally suspended (suspension cases). 

· The general rule that the status quo should be maintained does NOT apply to charter cases – the whole idea of charter cases is to change the status quo, so should consider other factors and come to a decision. 

· Weight given to the public interest depends on the nature of the legislation. 

Application to this case.
· Serious question to be tried: s.1 is tricky to apply, TJ and dissent in CA disagreed with majority of CA – so is a serious question. 
· Irreparable harm: will be large monetary loss. In private law cases this would not normally be irreparable. The P who wins on charter issue against the gov will have hard time quantifying damages, so the harm is irreparable in this case. 

· Balance of inconvenience. (Better to call it inconvenience than convenience because in reality both parties are being inconvenienced). Considerable economic hardship on the P, but they are big companies and could pass on the costs – will not put these giants out of business. This may seem like an exemption case, but 2/3 of tobacco companies in Canada are parties, so really is a suspension case, and public interest given more weight in suspension cases.  Public health is a very important public interest. Not for the court to assess the actual benefits. Applicants did not argue a public interest in not requiring the new warnings, and increase in prices is only a economic interest. 
Conclusion

· Overall the public interest in protecting health means that the balance of convenience tips in favour of the AG – application dismissed. 

Centre Ice Ltd. v National Hockey League
Facts:
NHL is using the brand name “Centre Ice”. P who says he owns that trademark sues for injunction, and gets interlocutory injunction. Then the NHL appeals saying that there was no proof of irreparable harm.
Issue:
Should the interlocutory injunction have been granted?
Held:
Appeal allowed – injunction set aside. 
Discussion:
· Irreparable harm is that for which damages recoverable at law would not be adequate remedy.
· The fact that consumers will get confused between the very similar brand names does not necessarily mean that there will be a loss of goodwill for the P’s products constituting irreparable harm. 
· Loss of “name” goodwill can be calculated and compensated for with damages. 

· Evidence as to irreparable harm must be clear and not speculative – must be sure that harm will happen, that it is likely to happen is not enough. 

· Loss of goodwill has not been established here, P had no evidence to show that his sales have suffered. 

· Not enough for P to claim the conclusion of irreparable harm, must present evidence to support it. They have shown that confusion between the brands exists, but not that this causes harm or loss of goodwill. 

· TJ erred in inferring loss of goodwill from confusion. The case law does not support such an inference. 

· In the absence of clear evidence or irreparable harm and injunction should not be issued. 
Mark Anthony Group Inc. v Vincor International Inc. 
Facts:
Holders of trademark for “Mike’s Hard Lemonade” apply for interlocutory quia timet injunction against Joe Hard Alcoholic Lemonade”. Chambers judge said that there would be no irreparable harm. At the time of the application Joe had not started selling. Intense competition in the alcoholic lemonade trade. 
Issue:
Should an interlocutory injunction have been granted?
Held:
No – appeal dismissed, no interlocutory injunction granted. 
Discussion:
· Chambers judge Brenner applied the test from American Cyanamid which was approved in RJR. 
· P did make out a serious question to be tried – the products are certainly very similar – and this is a low hurdle. The question to be tried is whether the D’s product will be confused for the P’s product such that consumers will think that they are made by the same person. 
· P must demonstrate irreparable harm – Refers to type of harm, not quantum of harm. 

· Brenner said that this was not achieved in this case because of the detailed sales figures for the liquor industry – will be able to work out how much the P lost because D was selling that product. 

· Brenner did not consider balance of convenience. 

· Award is discretionary – don’t forget to mention this on exam – and so CA will be hesitant to interfere with decision of chambers judge. 
· P submits that Brenner erred is finding that was not irreparable harm simply because the damages were capable of calculation. 
· CA said that Brenner fully understood that the main issue was adequacy of damages, but found that damages were adequate, and CA will not interfere with that. 

· P needs to show that damages would not be an adequate remedy. P’s evidence as to irreparable harm must be clear and not speculative. 

· With quit timet injunction the irreparable harm will have to be inferred i.e. product not yet in the market place so would not be able to present evidence to show that irreparable harm is already occurring. But in this case the evidence suggests that the harm will not be irreparable. 
Silver Standard Resources v Joint Stock Co. Geolog 
Facts:
SS (BC company), the plaintiff, lent money to Geolog, the D, and to Cominco (BC company) on behalf of the D. P brings action because D is in default. Gets Mareva injunction on Cominco so that money given to Cominco does not get paid back to D. Then D applies to have Mareva injunction set aside, and wins, but now P appeals. P was investing in D doing mining prospecting in Siberia and P would have gotten shares in D company. Note that this is the special context of a Mareva injunction to prevent a debtor paying an existing creditor money which it is obliged to pay that creditor. 
Issue:
Should the Mareva injunction have been cancelled?
Held:
Will not interfere with the TJ’s decision to cancel the Mareva injunction.
Discussion:
· A further complication was that much of the money which Cominco was to pay Geolog was actually going to be passed on to Dukat, a third party, who Geolog owed money to. But this was the money that was garnished. In weighing the balance of convenience and deciding to revoke the order, this negative effect on the third party was a major factor. If Dukat was cut off its miner employees would starve. 
· Furthermore the Chambers judge relied on Aetna v Feiglman, and said that there was no evidence that Geolog was intentionally arranging its affairs to avoid judgement, and so ordered the garnishing order cancelled. 
· CA said that Aetna is the starting point, but that the Aetna court was very cautious.
· Sub Issue – can a payment, to an existing creditor, to reduce a debt be a fraudulent preference under the fraudulent preference Act? Conflicting views, but seems that the answer is NO, such payments are not caught by the statute. 
· However under the bankruptcy act, any payment made within 3 months of initial bankruptcy is void if you made it to give the paid creditor preference over the other bankruptcy creditors. 
· Three principles underlying Mareva injunctions. 
1. Courts will not permit the course of justice to be frustrated by a defendant taking action to render future judgement nugatory.  
2. It is not the purpose of a Mareva injunction to prevent a defendant acting as he would have acted in the absence of a claim against him. He cannot be required to reduce his ordinary standard of living or prevented from carrying on his business in the ordinary way. 
3. It is not the purpose of a Mareva injunction to render the plaintiff a secured creditor, although this may be the result if the defendant offers a third party guarantee or bond in order to avoid such an injunction being imposed.
· Many BC cases require intention to defeat judgement to be proved by the D. But in Mooney, Huddart took a more “relaxed” approach (don’t be a prisoner of the formulae) and said that courts should be flexible and should consider:
· Relative strengths of the parties’ cases.
· Evidence of irreparable harm.

· Effects on third parties

· Factors affecting the public interest. 
· Says that would be reluctant to adopt a hard and fast rule that a Mareva injunction may never be issued unless there is a fraudulent intent on the part of the debtor or where the payment is in the ordinary course of business.
· Don’t use “rules or conditions”, but balance fairness and justice between the parties. 
Application to the case at bar
· P’s substantive case is strong. 

· No doubt that if injunction is released then P will not recover if it wins. 

· However third parties will be affected, and the TJ did not err in law in following the cautious approach from Aetna. So the appeal on the Mareva point is dismissed, however it is noted that Aetna is 15 years old and with increasing globalization of business the more flexible approach of Mooney should be taken. It is clear that the CA would have decided the other way but they are obliged to defer to the TJ unless has been an error of law. 

Anton Piller KG v Manufacturing Processes Ltd
Facts:
2 employees from English operations discovered that 2 other senior people were in the process of selling information to German competitors.  The concern was if they brought an application, not being ex parte, notice might give them time to destroy the evidence.  So they bring an application for an injunction and they also sought an order to enter the premises to get the evidence to support their claim. In this action the main claim was for an injunction to stop the English company violating the patent rights of the German company. Judge below granted the interim injunction preventing such infringement but refused to grant the order to allow inspection and removal of documents from the plaintiffs premises. 
Discussion:
· This is not a search warrant; it is an order to the defendant to permit you to enter, but the householder can shut the door in his face and say “Get Out”.  If they chose not to, then they are in contempt of court, and negative inferences may be drawn when the trial on the original action is heard. 

·  Denning specified the following conditions:

1.  It must be essential that the plaintiff have inspection so that justice may be done;

2. There must be a grave danger that if the defendant was forewarned vital evidence would be destroyed, and  

3. The inspection must do no real harm to the defendant or his case.

· The defendant has the right to refuse entry. The plaintiff may not force its way in, but “must accept refusal, and bring it to the notice of the court afterwards”. The plaintiff is also required to make an undertaking in damages. In this case a bond of £10 000 was required from the plaintiff. P’s solicitor, who is an officer of the court, should attend the search.

· Ormrod L.J. specified his own set of conditions for the order to be granted, which should only be done when there is no alternative way of ensuring justice:

1. There must be an extremely strong prima facie case;

2. The damage, potential or actual, must be very serious for the plaintiff, and

3. There must be clear evidence that the defendants have in their possession incriminating evidence, and there is a real possibility of destruction.

· Shaw L.J. added that such extreme measures would only be warranted where “the normal processes of the law would be rendered nugatory if some immediate and effective measure was not available”.

Inspiration Management v McDermid St. Lawrence
Facts:
The P (actually there are a few P’s, but they can be considered a team) borrowed some money from his broker (D) to make investments. Security was given in the form of shares which were held in P’s name but controlled by the D i.e. he was the P’s broker. The market crashes and the Broker sold the shares to cover the loan. But P says that the broker was told not to sell the Dragoon shares but to only sell the Geostar shares. A bunch of Geostar shares were added to the account to ensure that the broker was able to sell enough Geostar shares to recover the full amount of the loan. But then D sold some of the Dragoon shares because he did not realise that the extra Geostar shares were arriving. It seems that the Dragoon shares are now valuable again and the P’s want damages for the shares that were sold. The statement of defence was a 4 line denial of all the allegations. P applied for summary judgement under R18A.
Issue: 
What is the test for judgment under R.18A?

Discussion: 
· Under rule 18 – Summary judgement in action – the application judge must decide if there are traible issues, or if there is no defence. The ground of the application must be that there is no defence to the whole or a part of the claim or, if the application is made by the defendant, no merit in the whole or a part of the claim. The judge must not decide matters of fact or law as on a trial, but just decide as a question of law whether there are triable issues, and on this basis accept and grant the P judgement, or reject and remit the matter to trial. But the problem with this rule is that in most cases the D will raise some kind of triable defence, so this rule is ineffective in dismissing reasonably obvious claims – so 18A was invented. 

· R. 18A was added to the Rules of Court in 1983 in an attempt to expedite the early resolution of many cases by authorizing a judge in chambers to give judgment in any case where he can decide disputed questions of fact on affidavits or by any of the other proceedings authorized by R. 18A (5) unless it would be unjust to decide the issues in such a way i.e. TJ can decide that he will not be able to make proper findings on the affidavit evidence. But even if decides can find facts on the evidence, may STILL be unjust to proceed with summary trial if it does not provide the appropriate procedural forum. 
·  The raising of a triable issue will defeat an R.18 application, but will NOT defeat an 18A application because under 18A the court is authorized to try the issue and consider the evidence and law and decide the case on its MERITS.
· Can proceed under 18A even if the evidence conflicts i.e. 18A envisions conflicting evidence being reconciled. 

· With the volumes of litigation today, not all cases can have all the procedural safeguards.  
· R. 18A substitutes other safeguards which are sufficient to ensure the proper attainment of justice. First, 14 days notice of the application must be given (R. 18A (1.1)); secondly, the chambers judge cannot give judgment unless he can find the facts necessary to decide issues of fact or law (R. 18A(3)(a)); and thirdly, the chambers judge, even if he can decide the necessary factual and legal issues, may nevertheless decline to give judgment if he thinks it would be unjust to do so. The procedure prescribed by R. 18A may not furnish perfect justice in every case, but that elusive and unattainable goal cannot always be assured even after a conventional trial.

· Chambers judges should be careful but not timid in using R. 18A for the purpose for which it was intended.

· When deciding whether would be unjust to hear by summary trial, consider:

1. The amount involved.
2. The complexity of the case.
3. Urgency and prejudice from delay. 

4. The cost of taking the matter forward to a full trial relative to the amount involved. 
5. Is there a significant conflict between the evidence given by both parties (Most common reason for allowing it to go to a full trial because the summary trial is inadequate to determine the credibility of witnesses and evidence)

· Cases where the facts are not really in question and the issues are generally points of law are best suited for R.18A applications 

· Where there are SERIOUS conflicts between the affidavit evidence of the parties, the likelihood of succeeding at a summary trial is lessened considerably.

· Judge will decide if should go by 18A, no one party has a veto. 

· TJ can split issues, maybe just decide critical ones and then will hopefully settle on the others. 

· The suggestion that should only follow 18A if sure that it would get the same result as a full trial is not correct – proceed under 18A unless it would by unjust to do so. 
· In deciding whether the case is an appropriate one for judgment under Rule 18A the chambers judge will always give full consideration to all of the evidence which counsel place before him but he will also consider whether the evidence is sufficient for adjudication.
· Even if no affidavit evidence from a key player – may be just to proceed – getting affidavit evidence is part of the adversarial process, you have 14 days notice – so you better get the key player affidavit or have a good reason why you don’t have it. 
· If there are conflicting affidavits – should NOT pick the one TJ prefers and decide the case on that basis, but just because there is a conflict of evidence which cannot easily be resolved on affidavits, as is often the case, the chambers judge is not necessarily required to remit the case to the trial list. He could, for example, adjourn the application and order cross-examination on one or more affidavits, or he could order the deponents to appear to be cross-examined before him or another judge after which time it may be possible to find the facts necessary to give judgment. The chambers judge also has the option of employing any of the other procedures included in Rule 18A (5) instead of remitting the case to the trial list.
· But it is necessary to recognize that it is essential on all applications under R. 18A for counsel to bring an appropriate measure of professional skill to the preparation of both the substance and the form of their material. It is unfair to scoop-shovel volumes of disjointed affidavits and exhibits upon the chambers judge and expect him or her to make an informed judgment.

· The practice of serial affidavits should be avoided. 

· No 18A judgement should be given until ask: Has any party been denied an opportunity to produce relevant testimony? Is there a conflict in the evidence, which the judge cannot easily resolve, on a point of fact which could affect the result? If the answer is “yes” to either question then the case is probably not ready for judgement. And the steps that must be taken to answer those questions “No” will indicate whether the best course is to manage the case to judgement under R18A(5) and (3) or to send the case to the trial list. 

Application to this case 

· TJ applied the wrong test for 18A, but even if she had applied the right test, the contradictory affidavits would have suggested that this case is not suitable for an 18A summary trial.

· This is a he-said she-said case, but could have required c-e on affidavits, and this is what TJ should have done – order this to be done. 
Orangeville Raceway Limited v Wood Gundy Inc
Facts:
P says that D owes him money for profits on shares which the D bought and sold. P says that D was its agent, and therefore the money belongs to P. D says that it was acting on its own and it gets to keep the profit. The chambers judge held an 18A trial and dismissed the action. The evidence of the two parties in this matter were significantly different – was a credibility case. Now P says that should not have been heard as a summary trial. The amount of money being litigated is small compared to the amount invested – this is being litigated as a matter of principle between the parties.  The P was basing his case on naivety and that the D should have advised him better. 
Issue:
Was it proper to try the matter as an 18A trial?
Held:
CA believed that the material was sufficient to determine the case, so the 18A ruling was proper and will stand.
Discussion:
· There was no objection at the 18A trial to hearing the matter under 18A. 
· There was insufficient affidavit evidence to make the decision, but there was other documentary evidence and the TJ decided that the P must have known that the D was actually acting as an agent. 

· Rule 18A was bought in the 80’s to deal with rising volumes, costs and delays. 

· Chambers judge not required to remit the matter for trial just b/c there is conflicting affidavit evidence. And in this case the TJ avoided some of the contested issues and just decided whether or not the P knew, or should have known, that the D was not acting as an agent. So the conflicting affidavits are not the essential basis for decision. 
· Even though the appellate court is in as good a position to draw inferences from the affidavit evidence as the TJ was, the burden is on the appellant to demonstrate error i.e. that the position reached below after summary trial cannot reasonably be supported. This is a heavy burden – CA will be deferent. 

Note

· What happens when you are served with the R.18A and you believe that it is not a matter which should be heard summarily?

1. You can go ahead with the summary trial and hope you win OR

2. You can go to the summary trial and attempt to convince the judge that this is not a matter which should be heard at summary trial OR

3. You can go to court in advance of the hearing and seek an order that this is a case which is not appropriate for summary trial (The best option)

· As a respondent you can get the claim dismissed by filing a cross application in advance of the hearing

· Note: There is nothing stopping you from applying for a R.18 ruling at any point
Chu v Chen
Facts:
Dispute over property, P brings 18A application against D. D third parties lawyers.

P’s are the Chus, Chans, Wans and Mr Lai ( all live in Hong Kong.

D’s are Mr Chen and Ms Lee both living in Vancouver.

Third parties are Chen & Leung.

D started to build on property, took money from P and gave them post dated cheques which covered repayment and interest. Then D ran out of money – builder’s liens against the property and property also at risk of tax sale. Cheques bounced. P wants rights to proceeds of property sale (by way of vendor’s liens or equitable mortgage) and judgement for the full amount. 
D says P waived rights to vendor’s lien and equitable mortgage by conduct.

D blames his lawyers – hence the third party claim – for not inserting contractual clauses protecting D from vendor’s lien and equitable mortgage claim.

D also claims against the Chus for conspiracy, says that Chus conspired with the other P’s to breach a separate agreement based on another deal.

Issue:
Discussion on the application of 18A trials.
Held:
Only some of the issues were suitable for 18A.
Discussion:
Procedure under 18A
· No party objected to 18A – but court must still decide if it would be just to hear it under 18A.
· “Suitable” = fit and appropriate for its intended purpose. 

· Rule 18 – can apply on the basis that there is no defence or no claim made out, but cannot try questions of fact or law, must just decide if there is a triable issue.

· Under 18A judgement can be entered even though facts are partially in dispute or the law is partially in conflict. 

· 18A started to get used when waiting times for regular trials got out of control. In the beginning the 18A trials were mostly on really simple issues not requiring much research.
· Time from filing of writ to first day of trial = 3-5 years in Vancouver – less than 2 years for who process in USA. 

· BCSC as master calendar system (MCS) where the parties control the pace of litigation. 

· Under the individual calendar system (ICS) the court controls the pace of the litigation. 

· ICS typically results in shorter wait times for regular trials and therefore reduces the need for 18A.
· Bouck J. says that should focus more on reforming regular trials than trying to hear everything under 18A. Remember that at the time of this judgement Bouck J. had been a TJ for 28 years!!!
· Says that would speed up the trial process if required:

1. Disclose the names of W’s way before trial.

2. Allow parties to depose all W’s, including experts.

3. Postpone interlocutory appeals until after trial.

4. Compel discovery of insurance policies.

5. Clarify rights under the Jury Act.

6. Use process called “findings of fact and conclusions of law” where counsel write the decision themselves for entry and appeal purposes after TJ gives oral or written reasons.
7. Have pre-trial conference early on.

8. Require exchange of trial brief long before trial.

9. Allow TJ to restrict time for examination and c-e.

· Defects with 18A trials.

1. Regular trials not perfect, 18A even less so b/c no eic or c-e.

2. Affidavits may have inadmissible evidence (hearsay, opinion etc) and there is no ruling on admissibility before affidavits are used. Counsel not necessarily intentionally doing this, but it is as a result of them not having been exposed to regular trials. 
3. 18A prevents counsel getting good legal training on evidence. 
4. Often takes until the end of the application to decide that it is not suitable for 18A. And counsel try to rush 18A applications because the longer it takes the more likely it is that the TJ will dismiss it.

5. 18A still takes almost as much judicial researching time.

6. If application is eventually dismissed, then all that research and effort is wasted, and then parties have to wait in line for regular trial anyway.
7. 18A trials are boring, distances the public, disadvantages democracy.

8. Then if 18A application is dismissed, the dismissal can be appealed, then if the appeal is dismissed still have to wait for another trial – but in the mean time there is more waste of judicial resources. This will result in 3 trials: #1 = 18A trial, #2 = CA on 18A trial, they review all of the material so this is like another trial. #3 = regular trial.

9. In regular trials issues often disappear when there is no credible evidence to support claims or defences. This does not happen with 18A trials. Instead judges have to sift through the evidence – so in the end it actually takes longer to decide 18A trials than regular trials.
· 18A cases started out simple, but now can be judgements longer than 50 pages! Those who wrote the 18A rules probably did not intend them to be used for such complicated cases. 
· Judges are overworked – holidays are shorter, lunches and coffee breaks are cut into etc. have shared secretaries and not enough law clerks. 
Suitability of 18A to this case.
· 850-900 pages of reference material submitted for this case, only a very small proportion of which was referenced in the 2.5 day hearing. CA says that should always give written judgements for 18A trials, Bouck says that it will take 20-30 days to write a judgement for this mass of information. 
· Law on liens and waiver is not simple. And then there was the issue of novation.
· This case is unsuitable for 18A.

· Furthermore it may be unjust to decide a matter under 18A when the issues are overly complex, perhaps because of additional side issues.

· It would be unjust to decide this case w/o seeing the W’s, and Bouck J. suggests that it may be unjust to decide any case w/o seeing the W’s!!!

Dishonoured Cheques dispute.
· This issue can be resolved under 18A
· No reason was given for failure to honour the cheques – so gave judgement for those amounts. 

Third party claim
· Was the law firm negligent? No evidence was led on what standard of care should be. No evidence was led that P’s would have waived rights to liens and equitable mortgage if solicitors had tried to put that in the contract. 

· Dismiss the claim against the solicitor. 

Conspiracy / inducing breach of contract counter claim.
· Conflict of evidence. 
· Go to a regular trial. 

Suggested guidelines for 18A submissions.
1. Pleadings < 5 pages per party.

2. Affidavits and exhibits < 20 pages per party.

3. Extracts from E4D < 10 pages per party.

4. Briefs or outlines of arguments < 10 pages per party.

5. Copies of rules, statutes and cases < 30 pages per party.

· Total of 75 pages (double spaced) per party. If you cannot do this, then go to full trial. 
· Remember that summary trial implies summary disposition. 
Western Delta Lands Partnership v 3557537 Canada Inc – Case #1
Facts:
P says D breached partnership agreement. Partnership was to develop lands in Delta. P wants 19.5 million damages. Deal was that P would supply the land and D would build the development. Then the province decided to not move the PNE to Burns Bog in Delta which is where the P and D were doing the development. Seems that the D then changed his mind and wants to abandon the development – but P wants his money for offering the land for development. Seems that D would be obliged to made payment as soon as the gov gave D a loan, and the gov did do this before the announcement that the PNE would not move.  Now D says that should not be a summary trial b/c that will not assist in the resolution of the litigation.
Issue:
Should it be an 18A summary trial?
Held:
Yes – proceed to summary trial. 
Discussion:
· Give judgement under 18A if can find facts on the evidence and it would be just to decide the issues summarily. 
· Was some conflicting commentary over whether it is proper to decide on a preliminary application that should not go to 18A trial. But now the court has power to decide this under 18A(8) or under its inherent J to control its own process. 

· Must consider effective use of courts time – no point if having 18A trial on just some of the issues if will still definitely have to go to trial on other issues. Also consider whether both a positive or negative answer will dispose of the matter – if only one answer to the sub-issue will resolve the litigation, then should maybe be going to full trial. So applicant will have to prove that 18A trial still makes sense. 

· If applicant applies under 18A(8) for declaration that is not suitable for summary trial under 18A, then the applicant must show that. 
· Cases quoted seem to be cautious of saying that could not be decided on 18A – seem to want to leave that up to the 18A judge to decide, and to say that the 18A applicant will pay costs if the 18A judge says that it is not suitable. 

· 18A(8) applications should be brought when the opposition has applied for 18A but the matter is clearly not suitable for 18A.
· 18A(8) adds an extra dimension of complication, may just spend longer fighting before eventually have to go to regular trial anyway. 

· So don’t want to have drawn out 18A(8) applications as this may lead to the same arguments being made twice i.e. on 18A(8) and on 18A.

· Guidelines for 18A(8) application: The application is likely to fail unless one of the following circumstances apply:

· Litigation is extensive and the summary trial hearing itself will take considerable time; 

· The unsuitability of the summary determination of the issues is relatively obvious e.g. where credibility is a critical issue;
· It is clear that a summary trial involves a substantial risk of wasting time and effort and of producing unnecessary complexity, or

· The issues are not determinative of the litigation and are inextricably woven with issues that must be determined at trial.

· The risk of wasted time and repeat presentation of arguments will occur where have a case management judge i.e. then can hear the 18A(8) application and go on to the 18A application if appropriate. 
· Quotes inspiration Management for the list of factors to determine whether case is suitable for disposition under 18A.

· D argues that this case is not suitable for 18A, P says it is 

· Complexity of the matter: D says it is complicated, P says it is straightforward. 
· Amount of damages involved: Damages are high in this case, but that is only a consideration, not  bar against 18A proceedings. 

· Credibility: D says it all hinges on credibility, D says that credibility is not an issue because of the evidence adduced on E4D.

· Stage of the proceedings: P has said from the beginning that it wanted to use 18A. D still has outstanding discovery to do, will probably have to use rule 28 (Pretrial examination of a witness). However rule 18A(3) which covers the types of evidence admissibly under 18A does not include transcripts obtained under rule 28. So if that is the only way to obtain that evidence then would have to go to a regular trial. (Note that you cannot ever read in statements from a W obtained under rule 28 at any type of trial as admissions against the opposite party).

· Urgency of the matter: P says it urgently needs the money and that it is concerned about D’s financial health. Court says that it is an ongoing partnership and should be given attention shortly i.e. the partnership is continuing and both parties must continue to perform their obligations. 
· Concluded that will go ahead with summary trial, although it is possible that during the summary trial it will be decided that would not be just to dispose of the matter under 18A. (Did not say how the court will deal with the evidence under rule 28 which cannot be presented in affidavit format).

· Allan J agreed to case manage the file – would hear interlocutory applications including the summary trial and then if necessary the regular trial.

Western Delta Lands Partnership v 3557537 Canada Inc – Case #2

Facts:
Same partnership breach of contract as described above. Partnership was for the development of 5456 acres of Burns Bog in Delta B.C. P says that D owes money (11 million) under the K, and the non payment of that money has led to mortgages of over 32 million being imposed on the property and has caused development to come to a standstill.  P does not want to end the partnership, just wants its 11 million + interest + 9 million also due under the partnership.
Issue:
Is a summary trial appropriate in order to determine whether to:
1. Rectify the portions of the partnership agreement as the P requests.

2. Define the scope of the D’s obligation to provide working capital. 

3. Determine if the changes to the partnership agreement requested by the D should be imposed. 
4. Was it correct for the P to bring an action for damages rather than for debt.

5. Did P owe D a fiduciary duty at the time of partnership formation. 

6. Was the partnership frustrated when the gov decided to not move the PNE to Burns Bog.

Held:
Can hear all but one of the issues summarily – P wins award for $11 Million.
Discussion:
· Says that he is aware that 18A is not suited to factually complex cases.
· Admits that these proceedings strain the boundaries of 18A.

· Most but not all of the issues can be resolved summarily – not fair to wait P wait for years when most of the defences are spurious. 
· Deciding if just to decide the matter summarily there is often a compromise – litigants are entitled to proper adjudication but a summary process may be required to prevent an unjust delay that would follow from going to a full trial. 
· There are few, if any, credibility issues in this case.

· The case is urgent, the P is struggling to fight off foreclosure. 

· Granted D orders to examine witnesses under rule 28, but D did not succeed in obtaining any evidence to suggest that they were key witnesses or that they were agents of the P. 
· Large amounts of the massive amount of evidence was inadmissible. However on the admissible evidence it will be reasonable, and just, to decide all but one of the issues raised by the P.

· Ultimately P was awarded $11 Million  + 10% interest.  

Foreman v Foster
Facts:
Personal injury case – rear end motor collision. Liability is admitted, issue of damages remains. TJ said that would not hear the trial on damages under 18A. D wanted trial by judge and jury so did not want 18A trial, P wanted trial by judge alone, so wanted 18A trial. Jury is not charged on range of acceptable awards for non-catastrophic injury, but the judge knows the range.  Obviously D thinks jury would give low award because do not want ICBC premiums to go up. 
Issue:
Should the matter have been decided under 18A.
Held:
Will not interfere with the decision of the TJ to not hear the matter under 18A, but to set it for full trial. 
Discussion:
· 18A judge had lots of evidence – medical reports, lost earning capacity data, evaluations of work performance after the accident etc. 
· 18A judge said that it would be unjust to decide under 18A because the trial date was so close (the trial eventually got bumped) and that c-e was required and owed to the D.
· Issue of whether it is a one or two step process when consider if the matter should be heard under 18A i.e. how do you consider the two factors of suitability and justness? Rule 18A has been amended since the foundation case of Inspiration management. Inspiration management did not separate the test into two stages, and the change to the wording of the section does not now require a two stage analysis. 18A judge should bear these both in mind at all times and can at any stage decide that the matter should be remitted to a full trial. 
· 18A is a rule under which the goals of rule 1(5) should be attained. 
· TJ said that the material was readable and all that, but he wanted the benefit of c-e. Such a decision is within the discretion of the TOF. Not unreasonable and not contrary to established principles. 
· TJ was not wrong to consider that the actual trial was looming – not his fault that it got bumped, so will not reverse the decision on that ground. 
· 18A judges should use the c-e options under 18A(10) where possible and appropriate, but not using them in this case was not a reversible error. 
Aetna Financial Services Ltd. v. Feigelman 
Facts:
The plaintiff expected to soon become a judgment creditor of the defendant and applied for an injunction preventing the defendant from moving assets out of Manitoba to the defendant’s offices in either Toronto or Montreal. The defendant was in the process of scaling down its operation in Manitoba and it was likely that the defendant would have moved the assets out of Manitoba even if not for the imminent judgment in favour of the plaintiff. 

Issue:
Should a Mareva injunction be issued in this case?
Held:
A Mareva injunction was not appropriate in this case

Discussion:
· In an extensive review of the case law, Estay J. began with consideration of the Lister Rule established by Cotton L.J. in Lister & Co. v. Stubbs:
I know of no case where, because it is highly probable if the action were brought the plaintiff could establish that there was a debt due to him by the defendant, the defendant has been ordered to give a security till the debt has been established by the judgment or decree.

· Describing asset freezing orders as extraordinary intervention, Estey J. confirmed that the general longstanding principle is that a plaintiff cannot execute on the assets of the defendant before judgment has been made. “Execution” was taken to include all judicial orders impounding assets or otherwise restricting the rights of the defendant before trial. 
· Estey J. concluded his review of the English case law with a summary of the law in the UK: 

· The plaintiff must demonstrate at least a good arguable case on the matter.  Some cases required the plaintiff to show an indisputable claim against the defendant.  

· There must be assets of the defendant in the jurisdiction which are susceptible to execution.

· The defendant may be inside or outside the jurisdiction. 

· There must be a real risk that the remaining significant assets of the defendant within the jurisdiction are about to be removed or so disposed of by the defendant as to render nugatory any judgment obtained at trial.

· Such orders are available not just to prevent the removal of assets from the jurisdiction, but also to prevent disposal within the jurisdiction.

· The balance of convenience must be in favour of issuing the order.
· Estey J. adopted the English criteria with the modification that in Canada it would be necessary for a strong prima facie case to be shown. This is a greater requirement than showing “a good arguable case”. 
· Estey J. underlined the continued applicability of the Lister Rule: 

The overriding consideration qualifying the plaintiff to receive such an order as an exception to the Lister Rule is that the defendant threatens to so arrange his assets as to defeat his adversary, should that adversary ultimately prevail and obtain judgment.

This statement clearly requires the plaintiff to show that the purpose of the defendant moving the assets out of the jurisdiction of the court is to prevent the plaintiff recovering the anticipated judgment debts. 
· The Supreme Court’s restrictive approach was based partly on the fact that there are a number of statutes which protect the rights of prospective judgment creditors. It was held that Canadian legislation in this regard is more comprehensive than in the U.K., and that the courts should follow statutes where they are provided. Furthermore, in the U.K. Mareva injunctions are used to prevent removal of assets to far off lands in which the plaintiff would not easily be able to recover judgment. However in Canada there are various laws in place to allow recovery across provinces.  Therefore the jurisdictional issues are quite different in the Canadian federal system as compared to the British unitary system.  
· Accordingly the court held that Mareva injunctions should only be granted in deserving cases not covered by the statutes.
· So the applicant has to overcome two hurdles:

1. Establish that it was probable that unless the D was restrained, wrongful acts would be done which would do the plaintiff irreparable injury.

2. Overcome the Lister rule against ordering a defendant to give security before judgement. 

· In this case the anticipated removal of assets from Manitoba was not improperly motivated and no intent to defeat judgment creditors was established. Since this critical requirement was not met the court revoked the Mareva injunction ordered by the trial judge. 

Mooney v Orr
Facts:
· P says he bought a purchaser to D and D and the purchaser struck a land deal. Now P wants his fee. D says that there never was any deal with this purchaser. D counter claims for breach of fiduciary duty, breach of contract and conspiracy. 

· During trial recess, D obtained an international Mareva injunction (MI) over the assets of the P. Court ordered the D to transfer his foreign assets to a receiver. 
· Huddart J was the trial judge, but then Newbury J. ordered the MI during a recess of the trial. 

· The original order was made ex parte, now the D challenges that ex parte order. 

· Newbury J applied a three stage test:

1. Good arguable cause

2. Assets ex juris

3. A real risk of removal or dissipation of those assets to avoid judgements.

These factors were considered in context of the requirement that all orders should be fair and just between the parties. 

· D says that it was unfair for the chambers judge to hear the application, but that the TJ i.e. Huddart should have heard the application because she knows the case better. 

· The D wants the P to give a list of assets, and then to have those assets placed in receivership.

Issue:
Should the international Mareva Injunction issued by Newbury ex parte be upheld.
Held:
Huddart J. in the British Columbia Supreme Court affirmed the Mareva injunction granted by Newbury J. (later Newbury J.A.) despite the plaintiff not proving that the defendant was organizing his affairs to prevent recovery on the prospective judgment.  

Discussion:
· Normally when an ex parte order is challenged, the same judge who ordered the injunction should hear the challenge, but when a different judge hears the challenge, it should be a hearing de novo. Should only have a replacement judge when the original judge is not available or consents.

· MI applications are often ex parte b/c applicant thinks the other party is a rogue. Upon hearing of the application the D could instantly transfer assets. 
· In this case D applied for another judge b/c D understood a UK authority to mean that a party cannot bring an ex parte application to the TJ during the trial b/c that is unfair to the other side. So D applied for another judge and got Newbury. 

· D says that the application should have been heard by the TJ mid trial. P says that the UK authority on which the D was acting actually means that all motions must be bought before the TJ NOT ex parte – says not fair to have background sneakiness during trial. 
· Huddart says that would be ideal for the applicant to apply not ex parte, but to bring it up without notice at trial, then TJ can make a “status quo” order restraining the D until arguments on the issue have been made. This will save another judge having to hear the evidence and make a difficult decision. Rather let the TJ who has broad context and has heard witnesses, understands the parties interests etc decide. 
· In this case P accepted that the court had J to order a worldwide MI. 
· For ex parte order you must make a full and fair disclosure. P first attacks the MI on the ground that there was no such full and fair disclosure before Newbury J., and therefore it should be set aside. Huddart says that in a credibility case like this one, full and fair disclosure on affidavit evidence is very hard. Hard to decide good arguable cause when credibility is the issue and all you have is affidavit evidence. However in this case Huddart decides that D put the case fairly before Newbury. 
· P argues that if not just dealing with assets in ordinary business, then he should not be restrained. Says that a D does not have to avail himself to execution, says MI prevents fraudulent courses of action, and is not supposed to be a system of guaranteeing security for the P. 
· “Exceptional circumstances must be established to justify a worldwide injunction”
·  Huddart partly distinguishes Aetna on the ground that it did not consider international Mareva Injunctions – they had not been invented yet. 
·  “The supreme court seems to have been content to let the superior courts develop their own policies for the exercise of the discretion it decided they had either under provincial legislation, including court rules, or inherently in the power to make effective their own process”. 
· A“relaxed approach to applications for Mareva injunctions may be seen as fitting well with the established approach for granting interim injunctions in British Columbia”. Furthermore, “the judge must not allow himself to become the prisoner of a formula”. 

· Two stage test:
1. Show strong prima facie case or good arguable cause.

2. Balance the interests of the parties having regard to all the relevant factors in each case to reach a just and convenient result. This will include showing assets in the J and real risk of their disposal or dissipation so as to render nugatory any judgement. 

· The test applied in Mooney was essentially the same as the one in Aetna, but without the requirement for the plaintiff to show that the purpose of the defendant moving the assets is to defeat a prospective judgment. The following non-exhaustive list of factors was given for consideration in the exercise of judicial discretion to grant a Mareva injunction:

1. The nature of the transaction (local, national, international) giving rise to the cause of action.

2. The risk inherent in the transaction.

3. The residency of the defendant.

4. Enforcement rights for judgment creditors in the jurisdiction to which assets are likely to be moved. 

5. The amount of the claim.

6. The history of the defendant’s conduct.

Then regular considerations for ordinary injunctions can also be considered:

7. The relative strength of the parties cases.

8. Evidence of irreparable harm.

9. Potential effects on third parties. 

10. Factors affecting the public interest. 

· Can tailor the order to suit the circumstances: “It will be rare that a MI will be unconditional” 
·  English CA has approved of MI being a big stick to require the D to provide security. 
· “Ultimate question becomes, is it fair and just that the applicant should have the right to monitor the movement or expenditure of capital assets by the respondent during the course of the proceedings between them?”
· Implicit in this approach is that not only does MI restrain fraudulent acts by D, but it also gives security for the P.

 Application to this case
· This case is different to that considered in Aetna – there it was whether a D could be prevented from moving assets out of the J. In this case it is whether the D can be prevented from dissipating assets which were already of the J even before the COA arose.   
· In this case the assets were out of the J long ago, but were put there in anticipation of some future litigation. 
· Not fair to allow a litigant to use the court to his advantage, but then arrange his affairs so that no other person can use the court against him. Remember that it is P against whom the injunction is ordered – so he was trying to use the court to his advantage. 
· “I do not think that reasonable and knowledgeable members of the British Columbia public who support our courts would consider a person [who long in advance places his assets out the J] such a person entitled to the use of our courts if he demonstrates an unwillingness to honour obligations imposed on him by those courts”.

· P already has $1.75 million of outstanding judgements in the UK. 

· Admits that does not satisfy the Aetna test b/c there is no evidence that he will take positive steps in the future to shuffle assets away – but should not be a “prisoner of the formulae”. In this case the shuffling was done before the parties even met. 

· w/o the injunction and listing order D will never recover (if he wins the counterclaim), even with it he may not. Says that P’s business will be crippled, so not required to transfer to a receiver just yet, file the list with the court and it will be confidential, and then D can apply for a receiver when we see what the list looks like. 

· The injunction continues until the listing is made, and then Mooney can apply for dissolution of the injunction. 

· Does consider privacy interest, but overall things disclosure of the list is just. 
Bank of Credit and Commerce v Akbar
Facts:
The Bank of Credit and Commerce went into liquidation. The liquidators of the bank, which was in the Cayman islands, wanted to recover debts owed to the bank and they thought that some of the that money was held in BC – applied for MI to stop the money being moved. 
P was ordered to pay special costs of the three D’s. The costs were ordered when the one D successfully applied to have ex parte Mareva injunctions set aside. The P appeals the order to pay special costs and the two other D’s appeal the fact that the MI’s against them were not set aside. 
Issue:
Was an order for special costs appropriate?
Held:
Special costs order will stand – appeal dismissed. 
Discussion:
· There was no transcript from the ex parte application, but the P’s lawyer give an affidavit of what was said and the D’s accept it. 

· Dillon J granted the MI’s, they were served on the D’s and some financial institutions, and then the D’s applied to have them set aside. Some of the MI’s were set aside, others were continued. 

· The affidavit that was discharged was discharged b/c on the application to set the MI aside the judge found that there was no evidence to show that “a strong prima facie case” against the D had been found. However against the other D’s such a case had been established. 
· D’s against whom the MI’s were set aside claim that the P failed to make full and frank disclosure, used hearsay evidence, misstatement of facts and fraud. 
· P said that any lack of perfect disclosure was inadvertence by the accountants, and that it was not wilful or reckless. 

· Application judge found that there were misstatements and non-disclosures, and that inadmissible evidence was submitted.  

· The P also delivered the injunction to financial institutions not named in the order.

· AJ that the P failed to pay scrupulous attention to detail and the P’s conduct was “deserving of rebuke”. 

· P now argues that the AJ did not find wilful or reckless conduct and so should not have awarded special costs.
· BCCA says that the test for special costs is the same as the test for s-c costs ( must be some form or reprehensible conduct. But in this case the BCCA said that does not have to be scandalous / outrageous to be “deserving of rebuke”.
· BCCA said that case law does not require non-disclosure or misrepresentation to be wilful or reckless before can award special costs – behaviour “deserving of rebuke” is bad enough. 

· “Carelessness” can be bad enough to warrant special costs. 
Robson v Chrysler
Facts:
P loses class action about defects on motor vehicles. P failed b/c D convinced the court that the court did not have J over the D. Have a hearing on costs.

Issue:
Should costs follow the event like is normally the case in regular litigation, or are there special rules for class actions?
Held:
P will have to pay pre class action certification costs.
Discussion:
· P says that this class proceeding was of a unique character and so the traditional rule should apply. 

· Under s.37 of Class Proceedings Act, court cannot award costs unless:
1. Vexatious, frivolous or abusive conduct

2. Improper or unnecessary application for purpose of delaying or some other improper purpose. 

3. There are exceptional circumstances that make it unjust to deprive the successful party of costs. 

· P says that none of the three circumstances exist in this case, so there should be no award of costs. 

· Then there is also the issue of whether costs should be awarded for the part of the proceeding before the action was certified as a class action. The case of Edmonds v Actton Super-Save Gas Stations Ltd. it was held that the s.37 prohibition on costs only starts once the proceedings become certified as a class proceeding. P says that recent access to justice policy considerations mean that Edmonds should be overruled. 
· Judge says that is not prepared to depart from Edmonds, and also rejects the argument that s.12 of CPA allows court to prevent hardship, and on that ground should not award pre-certification costs.  
· So the P will have to pay pre-certification costs. 
Rule 57
· Under rule 57(9) the court can deviate from the standard rules for costs that costs follow the event. P says that should make exception for novel and complex cases, and the public interest element and the hardship that will result on the individual P. 
· But judge says that this is not such a novel case, not every time a class action bought for the first time will it be a “novel point of law”. And this case is not about public interest any more than any other i.e. all litigation is partly about public interest. 
· “to be a “matter of public interest” the class action must have some specific, special significance for, or interest to, the community at large beyond the members of the proposed class (in the class action). This might the situation where, for example, fundamental human rights are in issue or an environmental issue is present. 
· Then P says that each of their costs will exceed the values of their individual claims, and that if they had bought the action in small claims then there would have been no cost awards. So to award costs would penalise them for using the class action forum – P claims it will have chilling effect on class actions. 
· Judge says she is sympathetic to all of that – but this was private litigation which was all about money, and she is bound to follow Edmonds. If there is to be a change to the law it must be done by a higher level court. 
British Columbia Minister of Forests v Okanagan Indian Band
Facts:
Deals with interim costs which is an award of costs before you know the final outcome. Bands wanted wood for houses. Started logging without licence on R land. Then minister ordered stop work order. Band says has aboriginal title and rights to log. Band don’t have money for trial, apply under Rule 52(11)(d) for costs – want R to pay their costs and legal fees regardless of the outcome. Argue right of access to justice under “rule of law”, right to protect aboriginal title under s.35 CA1982, and equality rights under s.15 of charter. Band say that these are all reasons for having their costs paid. Filed affidavit and documentary evidence of aboriginal title / rights, and of the fact they cannot afford to pay the costs themselves, and if they did have money, then they would have more urgent things to spend it on, like houses. 

Issue:
Should the band be given costs before the outcome is known?
Held:
TJ – no, is a really extraordinary measure not warranted in this case – each side to pay their own costs.
BCCA - Unanimously allowed the appeal – R to pay costs.

SCC – appeal dismissed – R to pay costs (although 3 judges dissented)

Discussion:
· Full trial is required – cannot decide such a matter under 18A.

· TJ said that court does have the discretion to award interim costs, but that it had not been done before in BC on large scale. Said that the bands financial situation did not flow from the gov interfering with the bands constitutional rights and that constitutional norms did not demand the R to pay costs. 
· TJ said that awarding costs would prejudge the case on the merits. 

· BCCA said that they did not have a constitutional right to costs, but that a court could still exercise discretion and award costs in this case. Said that s.35 CA1982 does not oblige the R to cover band costs. 
· BCCA said that it was an extreme case and R should pay as the chambers judge orders from time to time.

· Did not argue constitutional right to funding at SCC. 

Courts power to exercise discretion to order interim costs 

· Originally no costs at common law, only at equity, but then have statutes.
· Since costs based on outcome – normally wait until end of proceedings. 

· When litigants costs covered by a third party then will not be allowed costs, although exceptions have been made for charter litigation.

· Paid as indemnity for expenses incurred, but indemnification is not the only goal – prevent frivolous / vexatious litigation, discourage unnecessary steps and encourage settlement, penalize a party who as refused a reasonable settlement offer.
· Even lay litigants are now entitled to costs for legal fees – not all about indemnification any more. Costs are a tool for the furtherance of the efficient and orderly administration of justice. 
· When it is public interest , constitutional or access to justice issues then may change the traditional rules to mitigate harshness. 
· Want to encourage novel claims, and allow those of ordinary means to bring charter claims. 

· In very rare highly exceptional cases the loosing litigant will not only be relieved of paying costs but will have its costs covered by a successful intervener or the R. 
· Access to justice issues when considering interim costs – don’t want to discourage meritorious claims. Interim costs sometimes appropriate in matrimonial or family cases. Often we know the wife will get something, but she has no money to pay for the fight, so give interim costs. Similar reasoning in some trust, bankruptcy and corporate cases. 

· However Impecuniousity of P is not reason enough to order interim costs. 

· Is inherent in the equitable J of the courts to order interim costs, but some statues also allow for such orders.
· Requirements for interim costs (unless specified by statute):
1. Requesting party must be impecunious to the extent that could not proceed otherwise.

2. Prove prima facie case which is “strong enough to warrant pursuit” (but the judge is not deciding the case at this stage – does not have to be an obvious case to get past this stage – can award costs and then still come to a different end result – but must at least be live issues which could go in favour of the applicant for interim costs).
3. Show that exceptional circumstances exist to justify this very unusual order – must be necessary in the interests of justice to hear the issue, the issues must not have been resolved in earlier cases. 

· Public interest aspect – is the broader community interested in the litigation. 
· Since in come cases the loosing party gets costs – concerns about prejudging the issue at stage 2 of the test are alleviated. 

· Although have the 3 stage test – is still a matter of discretion.  

Appellate review of discretionary decisions: 
· Appeal court should correct when TJ misdirected himself or made palpable error.

· In this case the TJ overemphasized the risks of prejudging. Second the TJ erred in giving too much weight to the possibility of a contingent fee arrangement which does not seem feasible in this case.  

Application to the facts of this case 

· The band is totally cash strapped, claim is plausible, great public importance.
· Dismiss the appeal, enforce BCCA ruling as it is well balanced and will discourage the band to waste costs i.e. costs awarded by AJ from time to time. 

Dissent (Iacobucci, Major, Bastarache)
· In matrimonial cases interim costs are OK because the applicant is usually clearly entitled to some of the matrimonial property. So the normal rule of indemnification of the prevailing party is preserved. The matrimonial cases contain special circumstances which are not present in this case.
· Notes that costs here were not argued on a constitutional basis – was based on common law and equity. 

· Says that law in this regard should develop at the discretion of TJ’s, not by appeal courts overruling TJ’s discretion. 

· Notes that usually only award party and party costs, for s-c costs you need egregious conduct. 

· Says can have public funds for public interest litigation – do not need to make the opposing party pay in each case. Law societies can support what litigation they want, not the role of the judiciary.

·  Says that there is a reasonable apprehension of bias in favour of the applicant for the rest of the case after interim costs are awarded. Says that the TJ was right not to prejudge the case.
· Says that the test proposed by the majority does not give clear directions – when is “special” special enough?
· There is nothing especially exceptional about these land claims. 

· Says that there will now be an increase in interim cost applications, but TJ’s still don’t have any firm guidelines. 

· Dissent gives 3 guidelines:
1. Impecuniousity means that the applicant could not proceed with the case otherwise.

2. Special relationship between the parties such that an award of interim costs or support would be appropriate.

3. It is presumed that the applicant will win some award from the other party. 

· Essentially will be family law, trust law, and some commercial law instances, but in corporate context interim costs will be governed by the legislation e.g. BC Company Act.  
· May be OK in child custody cases where best interest of the child requires that both parents be able to present a good case. But here the richer parent pays out of duty to the child.

· Should be deferent to TJ – do not change his decision in this case. 

· If the majority changes the law by adding a new field of interim costs, then the discretion exercised by the TJ on the then law was correct – not clear where the dissent is going with this point, but the bottom line is that they say that the discretion of the TJ should not have been interfered with in this case – no misdirection or palpable error. 
Skillings v Seasons Development Corporation = Case #1 – June 1992
Facts:
P suffered loss from withdrawal of lateral support when neighbours were doing excavations. P sent notices to admit to the D requesting the engineers to admit that they were responsible for the works and that a collapse occurred and that the reason was improper precautions and to admit that the P suffered damage – was a long list of 24 items which P wanted the engineers to admit to. P also requested D to admit to the authenticity of 5 documents. D said that he would not admit to any of it. P then said that the refusal was not an official refusal under R31(2) – so P is really saying that D is deemed under rule 31(2) to be admitting to the facts stated, and that if D does not give the documents then P will bring an application. D did not reply. Then P applied for judgement under 31(6)(b) which allows the P to use deemed  admissions under 31(2) as evidence.
Issue:
Is the P entitled to judgement?
Held:
Yes – P wins. 
Discussion:
· Court held that D’s response was inappropriate and did not meet the requirements of 31(2) – so the facts are deemed to be admitted. 
· The word shall in rule 31(2) leaves the court no option but to deem the facts admitted.
· So the P is entitled to judgement because of all the facts are true then the statement of claim is established. 

· Ratio: a notice to admit must deny the truth of any fact sought to be admitted, and should "set forth in detail the reasons" why the defendants to whom it was directed cannot make the admissions.  

· In this case the reply simply temporized the situation and suggested that possibly a detailed response might be made "as the trial of this matter approaches".  Court held that that was not a proper response to a notice to admit.
· A clever lawyer trick is to ask the other lawyer to admit the CONTENTS of a document along with the authenticity of it.  IF you admit the contents of the document than you may be admitting matters which are in contest    

Skillings v Seasons Development Corporation = Case #2 – July 1992
Facts:
D now applies for the order to be set aside. Says that the denial letter was an irregularity only, and wants to court to ignore the irregularity under the authority of rule 2(1).

D still wants to c-e the P on his affidavit. 

D also applies under 31(5) for leave of the court to withdraw the deemed admission. 

Issue:
Should the application to withdraw the admissions be allowed?
Held:
Yes, it is in the interest of justice that the matter be decided on its merits. 
Discussion:
· The irregularity argument under 2(1) was not pushed, and the court says that it would not likely work anyway.
· The D focussed on the rule 31(5) argument ( “In my view of the authorities, the basic test to be applied is to measure the advantage obtained already by the Ps against the interests of justice generally.  Such interests require, if it is at all possible, a trial on the merits.”
· Generally speaking, the Court will prefer a trial on the merits for the interest of justice = It is a better result for everyone concerned if there is a full weighing of the facts.
· Cite = “judicial admission should be allowed to be withdrawn if, in the circumstances, the court is satisfied that it is in the interest of justice to withdraw same.”

· “Whether or not the Ds were negligent or otherwise at fault is a triable issue in this case, and it would be unjust for them to be denied their opportunity to defend the matter on its merits.  It is accordingly in the interest of justice that the Ds should be allowed to withdraw their deemed admissions”
· “All costs thrown away as a result of this order are to be plaintiff’s in any event of the cause.”

· When you have an order in Court, the order is given on the date given by the judge.  However, there can be a period in between the time ordered and granted.  So, changes to the order may occur during this period – in this case the order is set aside in this interim period. 
Vancouver Community College v Phillips Barratt
Facts:
VCC sues architects and engineers for negligence and breach of contract. Wants 9 million in damages. Cost overrun = 1.7 million, and shortfall of 30 000 ft^2 and other deficiencies. 

D says that it did a satisfactory job, that all compromises were agreed to, that there are no significant defects, and that it wants 400k of fees which it has not been paid. 

Issue:
Was the D liable to the P
Held:
No – D met its duties under the K.
Discussion:
· Was a standard form K which was then modified. P said that because it was a standard form K for architects, any ambiguities should be interpreted in favour of P, but the court said that they were equal parties and that there would be no contra preferentum rule applied. 
· VCC also claims that it was induced to enter the contract by a negligent misrepresentation. 

· Court rejects VCC’s claim that it was a Neg MR when D said that they were experts in cost control. Court says that VCC has not proved that to be false.  

· The tentative statements by the D that the project should be completed within budget were not found to be negligent misrepresentations.

· No neg MR proved – so the written K totally defines the relationship, but D is still required to satisfy those K obligations with the skill and care of a reasonable architect and engineer. 

· Court found that the D met this required standard of care.  

· VCC relied on expert evidence of 4 experts. D also had 2 experts. All gave reports and oral testimony. 
· Court found that P’s expert was “partisan, argumentative and not objective” – so court refused to allow P to submit documents containing revised opinions.
· P expert report was revised 10 times. This in itself is not a problem, naturally one revises drafts and can even have discussions with counsel – but there are boundaries – counsel cannot say what should be put in the document – is supposed to be an independent and objective expert report – in this case the boundaries were not observed. Counsels suggestions went to the substance of Atkin’s opinions and the way in which they were expressed. 
· Result is that documents are “hopelessly partisan and unfair…have none of the objectivity or independence the court looks for in reliable opinion evidence. They really amount to nothing more nor less than arguments advanced on V.C.C’s behalf through the mouth of “an expert”.
· Both the space issue and the cost issue in the P expert report were not objective and clearly the result of counsel putting pressure on the expert. 

· Some of P expert’s space calculations were “simply dishonest” – when rooms were not totally finished, he deleted these room areas from the calculation and said that they were a shortfall in constructed area for the project suggesting that the building was smaller than promised. 

· P’s other experts were tainted by the overbearing advice and interference of P’s main expert who seems to be a total idiot, so all of P’s expert evidence is rejected as disorganised, partisan and not credible. 
· D’s experts on the other hand were solid, objective and well organised, and they did not contradict themselves under taxing c-e. 

· Ratio: As a matter of practice, counsel should destroy previous drafts of expert because opposing counsel has access to the expert’s file

Surrey Credit Union v Willson
Facts:
The main action involved a claim by the plaintiffs that an audit performed by the defendant accounting firms was negligent in that it failed to adhere to generally accepted auditing standards within the accounting profession. The P made a purchase on reliance of the financial statements resulting from the audit and then P made a loss on the investement.
This was an application for a ruling on the admissibility of an expert report tendered during the course of trial. The expert witness was called to give evidence on behalf of the plaintiff as to the appropriate standards of practice of chartered accounts when conducting an audit. 
The expert was previously ruled to be competent and qualified to testify – now D attacks the report itself. 
The defendants objected to the report of the expert witness on the basis that 
1. It contains opinion evidence outside the expertise or qualifications of the expert, 
2. It is largely argument rather than opinion and is not limited to the scope of what the expert should be able to testify on.

3. It contains conclusions of fact and usurps the role of the TOF.

4. It contained large irrelevant passages.
5. Contains passages which are neither comments or opinions on the standard of care or auditors. 

D also argues that the 200 page report also makes conclusions of law.

Issue:
Is the report admissible?
Held:
Report is inadmissible, but had some merit and should be re-written. 
Discussion:
· Court agrees with much of what D says – and the judge did actually read the whole report. 

· Court says that this is a case for expert evidence – need to tell the court was is reasonable for the auditing profession. ( "Clearly if there is some practice in a particular profession, some accepted standard of conduct which is laid down by a professional institute or sanctioned by common usage, evidence of that can and ought to be received”. 
· So the P is entitled to lead evidence by experts, and their chosen expert is suitably qualified

· P’s expert can say whether the acts of the D would have, in his opinion, have been breaches of the standards expected in the profession – but he cannot say whether or not those breaches are actionable in law – that is for the court to decide. 

· “Expert evidence can take two forms: a statement of opinion based upon hypothetical facts or a statement of opinion regarding facts or assumptions of facts concerning the case which have been communicated to him. In either case he is bound to communicate to the Defendants the sources of those facts or assumptions of fact. They need not be (indeed in my view are not required to be) part of the opinion itself. What he cannot do is to make findings of fact himself. That is the exclusive role of the trial judge.”
· An expert “cannot make findings of law. That also is within the exclusive jurisdiction of the trial judge. In that respect while he may be able to give his opinion that an act or omission constitutes a failure to comply with a standard in the profession he cannot go that one step further and conclude that such a failure constitutes negligence. It is for the trial judge upon his or her conclusion as to the facts to determine whether or not negligence has been proven”

· “Finally every expert should avoid arguing the case, a matter which is more properly left in the hands of counsel.”
· If the field is one of general knowledge or within ordinary human experience no expert testimony would be necessary at all. 
· Expert testimony should be objective and impartial. 

· Expert must reveal his sources, not in minute detail, but just so that the adverse party can examine the basis for the opinion and c-e the expert on it. 
· There can be no criticism of counsel advising the expert as to the form, as opposed to the substance, of the report. Here is seems counsel was so afraid of the Vancouver Community College v Phillips Barratt decision that he did not advise the expert enough that conclusions of law etc are not permissible in an expert report. 

· Parties could have chosen an expert to hear and try the case (arbitration), but they did not, so the TJ is the TOF and law.
Application to this case:

· Report is too long, obscure and filled with irrelevant material. It has some merit, but must be cut down and made to not usurp the role of the TJ.

· Court gives some guidelines to the expert in this case:

1. May give evidence of standards of his profession.

2. When he has been given facts, assumptions or hypotheticals – he can offer opinion on whether they conform to the standards he gave evidence of. 

3. Must disclose the facts with which he works. 

4. Explain the basis of assumptions. 

5. Can explain why his views are better than those of the other experts in the case. 
6. May not make conclusive findings of fact or offer opinions of law.

7. May not give opinions on the merits of the P’s case. 

· Report to be rewritten.
Kroll v Eli Lilly
Facts:
Medical negligence case. P objects to oral testimony of the D’s expert witness commenting upon the opinion evidence of the P’s expert witness. P says that this is opinion evidence of which notice must be given under Rule 40A of the rules of court.  Rule 40 says that an expert can give expert opinion evidence if a written statement of that evidence is shared 60 days before testimony. 
I think that the D expert was giving this evidence in e-i-c, which would have been after the P closed his case. 
Issue:
Is the opinion evidence of the D expert regarding the P expert evidence admissible despite no 60 day warning?
Held:
Yes – opinion evidence will be heard. 
Discussion:
· Before rule 40A no notice had to be given for opinion evidence on c-e, but P says that rule 40A changed the law. 
· Parties may not know whether rebuttal or response evidence is required until after the expert whose report is questioned is examined. 

· Court holds that Rule 40A was not intended to prevent the court’s receipt of evidence from expert evidence which is in response to the opinion of experts presented by other parties to the action. 
· While it is often desirable that notice of such evidence be provided to a party prior to the commencement of trial, such notice is not required. 
· This exception to the requirement of advance written notice of the expert’s view is strictly limited to true response evidence, and does not permit fresh opinion evidence to masquerade as an answer to the other side’s reports.

Yewdale v ICBC 
Facts:
Yewdale was the D in a personal injury claim. Yewdale hit a motorcyclist with his car. Judgement against Yewdale for 4.3 million, all her assets were sold, she is now bankrupt. 
Yewdale now makes claims of negligence and breach of duty of good faith and breach of K against ICBC and her lawyers. P has expert reports, but D takes exception to them. The reports address the standard of care expected of lawyers. 

Issue:
What are the guidelines for admission of expert evidence – are the reports of the P’s experts in this case admissible? 
Held:
Most reports inadmissible, but can call the writers as witnesses. 
Discussion:
Court gives guidelines on the rules for expert opinion evidence:
	1.
	
	Opinion evidence is admissible only where it would be of assistance to the court in deciding a question requiring long study or experience. Conversely, such evidence is not admissible with respect to matters that lie within the ordinary experience of the trier of fact;
	

	2.
	
	If expert opinion is permitted, the expert must stay within his or her stated area of expertise;
	

	3.
	
	The expert must not be permitted to displace the role of the TOF. Because of this, courts in the past resisted expert testimony going to the "ultimate issue". That clear rule has long since fallen by the wayside, but it still remains essential for the expert to state the facts he or she has assumed in the course of reaching the opinion, and if possible, to avoid making findings of fact on issues in dispute. Thus if the court does not find such facts or finds different facts, the weight of the expert's opinion can be assessed accordingly;
	

	4.
	
	Given the special privilege accorded to experts to testify as to their opinions, they must not become advocates. They must express their opinions as opinions and must leave for the court the required conclusions of law. In theory at least, the court "knows the law" - in practise it has the responsibility of finding and applying it. Thus the expert should express his or her opinion in an objective and impartial manner, and must not present argument in the guise of expert evidence
	


· Mr Camp’s report is wholly inadmissible – draws inferences of fact and makes conclusions of law. The report is like a judgement, and would require the TJ to be the CA – this is not the appropriate format. The entire report shall be excluded.
· Mr Roberts’ report is also inadmissible – also draws legal conclusions. 

· Mr Coleman’s report is partly obvious and unhelpful, and otherwise draws conclusions that should be left to the TJ. It did have some useful information, but overall it must be excluded entirely. 

· Mr Carson’s report is also obvious in places (“in fact nobody can predict inflation rates in the long term future”), and is rejected as evidence, not because it is offensive, but because it is unhelpful. 
· Ms. Shulstad’s report seems to be relevant and unhelpful to the P’s case, but will admit this report and then decide if it is relevant later. 

· Despite most of the reports being excluded, P can still call these report writers as witnesses. 
Pedersen v Degelder
Facts:
Liability is admitted in motor vehicle accident. At trail on damages  the P wants to call a specialist of physical medicine. This individual wrote a report that is already in evidence, but P wants to get evidence via testimony on additional matters including using a spinal model to explain the injury. 

Issue:
Can the P examine the expert to adduce new evidence? 

Held:
P can examine the doctor only on the material in the report. Cannot introduce new evidence and cannot use the model.
Discussion:
· This case requires review of s.10 and 11 of the BC evidence act. 
· S.11 is the expert testimony section, s.10 is the expert report without coming to court section. 

· S.11 requires 14 days notice for use of expert testimony, but give the judge the right to waive this notice period. 
· s.10 allows doctor to give written statement instead of actually testifying – also need 14 days notice. S.10 is good for P’s – jury can take a copy of the report to the jury room – so will not be the usual case of the jury forgetting half of the evidence. 
· Where one party files a written statement as an exhibit, the opposite party may require the attendance of the expert for the purpose of c-e, but will be hit with costs if this c-e adds nothing. 

· S.10 does not say that the P cannot call the expert for e-c, the P can, but then the expert cannot say anything new without contravening the 14 day rule ( Expert testimony must be confined to:

1. Explaining any apparent ambiguity that may exist in his written statement, OR 

2. Explaining any technical terms in the statement that may not be well understood by an average person. 
·  S.11 has the option for the expert to testify on new matters at trial, but s.10 does not. So if no s.11 notice is given the expert can only testify on what is in the report submitted under s.10. 
· When expert testifies under s.11 he cannot go beyond the outline submitted to the adverse party as required by s.11. However the court can give relief from the strict requirements of s.11. The court does not have similar powers under s.10.

· Both P and D can call rebuttal evidence – such rebuttal is not covered by s.10 or s.11 because the parties may want to hear the other expert’s evidence before deciding whether to lead rebuttal evidence. 

· Rule 40(10) requires inspection opportunity to be given for demonstrative evidence at least 7 days before trial. In this case no such notice was given – so the spinal model will be excluded. 
Notes from old CAN
Even if the rules are not complied with, can get some expert evidence in if in the interests of justice- rule 40A (16) c

If a P desires to call the expert as a witness, then must given the D notice at least 60 days before the expert testifies-  R 40A (3)

Where one party files a written statement as an exhibit, the opposite party may require the attendance of the expert for the purpose of c-e (  R 40A (9) and (12)

Delgamuukw v BC
Facts:
P and D both want to call many expert witnesses. 

Issue:
What level of disclosure regarding the information shared between the expert and the lawyers must be disclosed. 
Discussion:
· Experts must not be advocates, but independent, impartial, objective professionals. 
· Experts do have to disclose the facts upon which their opinions are based ( Finch in VCC v Phillips Barratt ( “must produce all documents which are or may be relevant to matters of substance in his evidence or to his credibility, unless it would be unfair or inconsistent to require such production”. 

· But if that same expert for example gave advice on how to c-e the adverse parties experts then that information does not need to be disclosed – solicitors brief privilege is still a consideration when dealing with experts – not necessarily total disclosure. 

· Will be required to produce draft report – even if has annotations by solicitor on it – because this is relevant to credibility. S-c privilege is waived when such information is to be offered as evidence at trial. 

· Must maintain the integrity of s-c privilege and do not want to go off on tangents as to the experts credibility – trial process will be compromised – So break s-c privilege only to the extent that it relates to substance and credibility of the expert. 

· The rules of s-c privilege and disclosure in this case are perhaps a bit different from in other cases without the complex evidence and multiple experts like in this case. 
Guidelines for determining privilege:
· “Relevant to credibility” must be given a narrow construction – “almost anything might relate to credibility”, cannot give wide and literal interpretation to Finch’s words. 

· Default position is that all information of expert must be produced (letters of instruction, fee agreements, written communications relating to the assignment, memos, drafts, suggestions etc.) Then if want privilege, give a good description of the document and the basis for privilege. If opposition counsel objects – then the judge decides after inspecting the document, and should lean towards maintaining the claimed privilege i.e. presumption of privilege when counsel has requested it. 
· Counsel must produce all documents which the witness has seen, but again privilege can be claimed as described above, but must have these documents in the court room so that they are available if it comes up in e-i-c or c-e. 

· Expert may also be asked about oral communications – if claims privilege, then may need a voir dire. 
Application to the information claimed to be privileged in this case.
· The fact that an expert consulted with other non-testifying experts is relevant and not privileged. 

· Terms of engagement and compensation of the expert are proper matters for c-e. 

· The list of recipients of a memo was blacked out, McEachern said that who received the memo did not go to substance or credibility and so was correctly claimed as privileged. 
· A letter describing what counsel thought of the report was privileged i.e. counsels musings are irrelevant, but suggestions on how the report should be clarified do go to substance and/or credibility. 

· Any critique before revision of the report must be disclosed. 
· The scientist said that what the first nations describe as a giant bear could have been the landslide which the report says occurs. Counsel’s note said that this conclusion should be omitted from the report, not the role of the scientist to draw this inference. This note must be disclosed – relates to substance of the report (although not to the credibility). 

· Comments on trial strategy – what evidence to seek out and who will present it – is privileged. 
· Matters relating to trial housekeeping need not be disclosed.  

Note from another CAN, must have been for another Delgamuukw decision. 
· The purpose of R28 is to provide a new investigative technique to facilitate full disclosure of the facts before trial, thus avoiding a party being taken by surprise at trial and ensuring that all relevant evidence is brought before the court at trial. 
· The purpose of the rule is not to record evidence, nor to provide admissions which can be read in as evidence at trial, but rather to provide information.

· If the answers by the witness are in partial, then an application can be allowed under rule 28.

· On an examination of a witness expert, the underlying facts known to her upon which her report is based, can be disclosed, for without such information, the D’s would not be able to use R 28 for the information –gathering purposes for which it is intended.

