Civil0106
Closed book exam, but do get copy of syllabus for use in the exam. 
Exam will be essay questions with choices. 

Examination for discovery is the same as a deposition.
Summary trials are more common in BC than in other provinces. 

18A is the rule which covers summary trials. 

Costs – when you are successful at trial you will get a token amount to cover your costs. 

Are not that many trials with full blown witnesses – more applications and summary trials etc.

Introduction
Why does civil procedure matter – the chosen procedure has an outcome on the case.

Procedure is not something barren and mechanical; it is a system which balances societal values. 
Civil procedure is a result of how we have decided the system should work – does it still reflect our values well, or should it be updated?
Must ask whether the cost is manageable and whether the time for resolution is reasonable?  

If system was super fast, but not fair, that would not be acceptable. There are balances to be struck. 
Procedure is value infused. 

Procedure affects substance. 

Razool (or Razu (sp?))  v. Bush (2004), guantanamo bay detainees.  Do prisoners there have a right of access to US courts to determine if their detention is legal – do they have habeas corpus (is a procedural writ - judicial procedure for determining whether custody (crim and family law) is legal – 10(c) of Charter).

US has important security objectives, but are they going about it in a fair, correct way. 

These prisoners are being held for open ended time, yet the court said that they have no right to come to the courts to have it decided whether or not they should even be detained – luckily the supreme court finally said that they do have access to the courts. 

Not every case is about core civil liberties, but values always play a role because they define how the system works. This is why we should care about procedure. 

How do we create procedures so that if lots of people are wrongfully deprived of small amounts of money, then they still have a way of getting a remedy. 

Goals of this course
1. Get exposure to core concepts of civil procedure – substance – rules of court, limitation act, class proceeding act, law and equity act. Common law and equitable rules like laches, acquiescence etc. Not a memory, rules based course. Rules change, we will understand framework and concepts and balancing of values. Must understand the essence, what is at stake. 

2. Understand the policies and values underlying the rules. 

3. Get exposed to non-traditional processes like ADR. There are no defined lines between civil procedure and trial advocacy etc.

4. Ethics – look at some of the basic rules.  Have a flexible system of rules with discretion in them. The court can use discretion to bend the rules, say if you have not abided by the time limits say for submitting expert reports. Most of the rules for time limits can be waived by consent. So if you are a bit late hopefully the other side will accommodate you. There is also lots of trust that you will be open and complete in discovery. Other provinces require you to swear in an affidavit that you have been complete, in BC they rely on integrity of lawyers, only have to swear to completeness if you are accused of being incomplete. If could not rely on counsel to be complete then we would need many more rules – so ethics is critical. 

5. Theoretical perspectives – how are the choices on how the system works made. Fairness, cost, correctness, efficiency, participation….and some others, are the goals the system aims to fulfill. Some of these must be traded off against one another. 
Problems less than $50K are not worth fighting sometimes because at least 1/3 goes to costs which you will never recover. 

Pleadings

Filed and exchanged at commencement of action.

Define the issues and the parties and the nature of the claim.

Defines the factual subject matter of the claim, what are the causes of action.

Defines the parties, are there third party proceedings?
Discovery

Documentary, Written (Interrogatories), Oral (Examination for discovery, can be of third parties with the permission of the court), Other (Go and see a doctor for a medical examination, inspection of property).

Designed to get to know the other side’s case. 

Should get fairer results if there is total discovery – no surprises. 

Leads to evaluation of merits of cases – will encourage settlement. 
Interim relief

Orders to preserve the status quo until the court can still decide on the merits of the case. 

Object is to avoid pronouncing on the merits until there has been a complete disclosure of evidence. 

Evidence is for trial, interim orders should not be based on who has the better evidence prepared. 

Appointment of a receiver is a form of interim relief ( receiver controls the company until trial and determines who has rights to what. 

Expert evidence 

On matters which are outside the ordinary scope of knowledge. 
Actuaries, accountants, engineers, lawyers from other jurisdictions etc. 

Trials

Will not focus too much on this. But will look at how to present the evidence.

Judicial review

Interim and trial decisions can both be reviewed. 
If case management judge denies an application to adjourn or add parties or join actions etc., can go to the Court of Appeal. 

Important for there to be a system for review to keep the error rate down. But if too much room for appeal the costs go up and will take longer for final resolution. 

Hypothetical scenario discussed in class:
Defamatory statements made about pharmaceutical drugs containing arsenic. 
All people who re-publish are potentially liable. Even the newspaper boy.

What are the options for the client:

· Publicly refute the statement. 

· Cease and desist letter. 

· Apply for an injunction preventing re-publishing – will have freedom of expression problems.

If you then decide you want to start the lawsuit: 
Writ and statement of claim

Writ is the document which starts the action. Statement of claim comes later, is a more detailed document. You can submit the statement and claim and the writ together, or send the writ first and see what the response is. 
Petition

Eliminates the discovery process. May provide quick relief under a statute. 

Precipe 

Is a third way to start an action, but not very common.

(Latin: used to refer to the actual writ that would be presented to a court clerk to be officially issued on behalf of the court but now mostly refers to the covering letter from the lawyer (or plaintiff) which accompanies and formally asks for the writ to be issued by the court officer. The precipe is kept on the court file, but does not accompany the writ when the latter is served on the defendant.)

You must decide who to sue:
Can sue everyone and then drop actions later. But if you want an injunction then you may have undermined the strength of your case. If you sue the employees of the other company they may put pressure on their company to stop the statements, so that could work. But the company will have the most money, but the best lawyers who will make your life difficult. So there are strategic considerations. 

Does your client have the money and resolve to pursue the action

Check up on the facts

Be a devils advocate with your own client. Is your client leaving out key facts? 

Decide where to sue

Do not bring it in the wrong jurisdiction.

Can be strategically wrong or legally wrong if you are not allowed to bring it in a particular jurisdiction. Federal court or provincial courts etc. 

Superior courts in BC are the BCSC and BCCA

Provincial courts: Small claims, criminal, family.

Must consider courts attitude to damages, where will you get a jury trial, do you want a jury trial. 

May choose small claims because then the party can do it themselves without expensive lawyers. 
Consider ADR.

Other options

Get government to bring criminal charges against them. Try the federal trade commission. Also does not cost you very much. Think outside the box when in the planning stages. 
Service
Must serve on the right party, do they have a major office in BC. 
Can serve the companies lawyers. 

Use a process server. 

Be careful of “service calculated to embarrass”. 

Reply

Then what if they do not respond – can apply for a default judgment, don’t need to tell the judge about the other sides case, this is just a admin issuing of a judgment. 
If the other side admits to the suit, then they must file an appearance (means submitting a documents in a prescribed form, not actually appearing in court).  
May file a reply. 

Discovery

Ask them for their evidence, what did they base their statements on. 

Demand documents. Demand information from ISP, may not work though. 
Oral discovery – get representative of other side under oath and find out what they knew. 

Consider summary trial. Or else try and settle.
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Will cover two things today: Theoretical perspectives and the adversary system.

This will be the only formal theory class, but theories will permeate the whole class. 

The important points from this class are:

Procedure affects legitimacy and the acceptance of decisions, even unfavourable ones

Acceptance of decisions, courts arbitrators etc, is fundamental to the rule of law.

If do not have fair procedure, that will undermine respect.

Even if were always correct i.e. in accordance with merits of disputes, then if people feel that it was not fair then they would not be happy. 

Instrumental perspective ( says do not care about procedure – focus on result.

Normative perspective ( says that the procedures are important – must feel like were able to participate, decision maker must be polite, fair, knowledgeable, impartial. 

Do you want good results, or fair results with opportunity to participate.

There is no universally fair or correct procedure 

Change over time

Different in different J’s

Do we have a good system? 

France and Germany have inquisitorial system, we have adversarial system. 

Procedure varies with interests at stake, compare small claims and BCSC Rule 66 both allow for relaxation of formalities when it suits the case.
One size does not fit all.

Procedural questions are not independent of questions of outcome

Procedure affects outcome. 

What are the limits and benefits of the adversarial system? 

How do judges find facts and bring their own experiences to bear on decisions. 

Should judges be able to decide cases on the limit of the judges knowledge – Lavallee decision – battered woman shot husband. 

Hearing an expert may have an overwhelming affect on the jury.

Obviously we should not discard the adversary system, but what should the limits of the system be?

Experts must not usurp the role of the TOF. 

Now get on with the full discussion of the above:

Story about judge reading all the material and then just rolling the dice. Was asked why he bothered to read the material if he was just going to roll dice he said:

· Formality

· Healthy mental exercise 

· Takes time, time brings out truth

The point is that there may be value of procedure totally unrelated to the outcome. 

By simply participating in the process, people are more accepting of the outcome - so the fact that going through the motions made no difference on the outcome is not always the most important point. 

That the party heard the competing argument, saw the judge listening, saw the documents, heard the reasons, these are all valuable and increase the legitimacy of the decisions, whether or not the affected the outcome. But these procedures actually do make better decisions. 

Jury secrecy - Wanted to call Gillian Guess as a witness. Legal issue whether as a formal juror she was compellable – NO, she is competent but not compellable. Same way that judges are not compellable. If the jurors roll dice, flip a coin that is up to them. When jurors got drunk the USSC said that they did not want to hear that evidence. 

Deliberations of jury are sacrosanct, evidence that they flip coins is not admissible, but this is because of the can of worms that this will open. Want some finality; this is the whole point of the jury secrecy story. 

Finality is a good thing, but justice is better. 

Having correct results is highly important, is the most important, but there are other values which either singly or added together, stand against and may even outweigh a merits based outcome, finality is a good thing – this is why we have limitations periods. 

Limitation periods apply no matter how much money or principles are involved – so here finality is more important than justice – but there are exceptions to exceptions – sexual assault has long limitation periods. Limitation periods mean that may not get the correct outcome. 

Determining justice one case at a time – binary view of justice. 

Predictably, finality, efficiency, speed, correctness, participation – these are values, but what conditions need to exist before we can decide what the rules should be:

Rule of law: 

People must know that we are all equal before the law, that no people get special treatment. That the executive respects court decision and that the judgment will be enforced is critical. Will be no rule of law if judgments are not enforced.

Must follow set rules and procedure, don’t make rules up as go along. 

Impartial decision makers:

Impartial and neutral.

Natural law / justice:

Many of the rules are about natural justice – opportunity to participate, right to notice. These are fundamental, cannot be dispensed with. 

The person who hears shall decide.

Openness of courts.

Duty to give reasons – this prevents rolling of dice. This is a disciplining tool on the decision maker. 

c-e to test the other sides case. 

We don’t have pure natural justice in all scenario’s. In ADR some may be compromised – like openness. 

Right to appeal – judicial review

This is important to getting correct outcomes. 

Rules of evidence:

This is a check on correctness. 

Excluding hearsay, limiting character evidence  ( prevents deciding cases on people’s opinion on how good / bad the A is overall. Look at the facts of the dispute. 

Res Judicata:

Not fair if losing party can just go and find another judge. Need finality, there must be repose. 

Limitations.

Double Jeopardy – cannot be tried on same offence again. 

So even if new evidence comes up you cannot go back and have another trial. 

Need procedure which produce correct outcomes.

Need results which are consistent with underlying merits as often as possible. 

Coin tossing is fast, cheap, certain – but is not consistent with underlying merits. 

Sometimes flipping coin may be OK – who gets last piece of apple pie, but “you cut I choose” is better. 

Shotgun clauses – company law – one person sets the price of their half share, the other person decides if they will buy or sell the company to that they can get out their half shares. Have to be careful that courts do not overrule this with the oppression remedy.

Tyler

Distinction between instrumental and normative perspectives is the key point.

What if have choice between always having it merits based, or have a slant towards plaintiffs or defendants regardless of the merits, but you did not know which way it goes. 

Most people would rather the merits based one – fairness outweighs predictability in this case. 

Decisions can affect important interests: economic, personal, public or collective rights (picketing), rights of prisoners to vote. 

People are not rational economic individuals. 

Legal system derives legitimacy from reactions of those who are involved in decisions. 

Hard to assess accuracy if you are not involved. But perceptions of third parties are still important. 

Decision makers should be neutral and be perceived to be neutral. 

We want a system that gets correct results and uses procedure which makes the parties feel heard. 

When say right/correct result – we mean in accordance with the law at this time if the facts were fully understood and applied. Does not mean that must blindly follow precedent.

Relief from forfeiture – if pay rent one day late, and offer interest, then you cannot be evicted – this is equity. 

Murphy v Dodd

Injunction preventing abortion (1989). Served late Friday afternoon to appear at trial. 
Said that she had insufficient notice. 

Then there was a second application.

She was deaf. How does this affect the courts attitude? 

The order was originally made, and then it was set aside for insufficient notice and that it was made on fraud.

There was an issue about whether or not he was the father of the child. 

Requested an order abridging time. 

There are a number of issues in this case:
Service and notice

One of the fundamental elements is that there has to be service of process, must tell the other side what you are suing them for. But here there was commencement of proceedings, would have been served with writ, then she would have also have been served with notice of motion, and she should have been served with affidavits containing evidence. 

There is some old English on the cover of the writ which could intimidate a member of public. 

Interlocutory application is one made in the course of the proceedings. Does not determine final rights, but is an adjustment of rights until the final outcome. 

BC has now got quite formal requirements for interlocutory injunctions which apply unless it is a total emergency. 

This application was bought on less than the normal notice – court made this order, court said at the hearing of the first application that the notice could be reduced. 

Normally you would have to ask for special permission for short notice – would have to be important relief – not just asking for a document. In this case the permission to shorten the notice was not sought before hand but actually at the hearing – this is less common. 

Should the court ever grant an injunction restraining a person from exercising a fundamental right over their own body? Yes – keep in prison until trial if a suspected of a violent crime. 

Need to look at irreparable harm when deciding if should grant the order. 

Insufficient notice was argued in this case. She did not turn up. But she could have turned up and said she had insufficient notice. 

She had read the documents – she did not say that she did not understand them. 

If we don’t have the proper conditions in the adversarial system then we will not get the right decisions. 

The decision was bad because there was one sided input – we need the clash of both sides to get a good result. 

The fact that the opposing party was not there suggests that should not have made an order abridging time.

Should have told the applicant to call her and ask her if she was coming and what the story was, or give a two day order and then tell her to come back to court in two days if she still wants an abortion. 

The application is happening in the beginning of the litigation process, she does not even know she is being sued, she does not have a lawyer and it is a long w/e. So the order should not have been made.

Should have got an order for short leave first – was reprehensible to apply on Friday afternoon – may have been punitive damages. It was not unreasonable for her not to be there, short notice, deaf, scared.

Abridging time compromised the fairness of the initial result. 

But in other cases refusing to abridge time may lead to destruction of property, occurrence of irreparable harm, breach of contract etc. 

Typically two weeks is the time delay for short leave. 

But the point is abridging time and not abridging time may both lead to compromising rights ( TIME GOES BOTH WAYS. So can’t say should always / never abridge time. 

Ex parte applications

High standard of disclosure if is ex parte. Is considered ex parte if is made with notice but the other party is not there. 

When the adversarial system is not operating then you have to tell the court of all of the law and facts against your case – but not for default judgment. 

Had to tell the court that it was possible that it was not his child. 

Take off your normal adversarial hat. 

Nevertheless, when the adversarial system does not operate there is a high risk of error. 

Default

Intervention  

Unusual for a court of first instance. Did it distort the adversary process to allow intervenors. Did it turn it into more than a dispute between the parties who were interested?
Was the judge adopting a legislative type process – determining what the rules should be for the service on deaf people. 

Standing
Should Mr. Murphy even have the right to be before the court?
Finality

When deciding to set aside order, can look at intention, did she intend to show up.

Does merits of the case matter? 

Forum

Was this type of procedure suited to the nature of the issue? No. These were big issues and the information was limited. 

Court is acting on affidavit evidence. Not conducive to careful to decision making. 

You may also affect the outcome of the case. What if Murphy was not the father, then he never had a right to influence the outcome. 

When you try to adjust rights on summary basis – there is a grave risk of error. 

The interlocutory forum is not a good place to decide substantive questions. 

Do not want to decide important/difficult questions of fact or law.

Values

This case balances values – fairness, certainty etc.

The rules have to balance harm to different parties.

The discretion of the court encourages fairness, but reduces certainty and predictability. 

Fairness requires that the order can be set aside if she does not show up. So must have rules to allow this – this limits finality. 

Tremblay Case

SCC said can consider the merits. Did not decide on balance of convenience. Said must consider the real issue on interlocutory decision IF is a serious moral issue. Said that this is unusual, normally only consider if there is a fair question to be tried and then determine the balance of convenience.
If get asked as counsel to set aside a default by the opposing party because they have good reasons for a trial. Classical view is that should set it aside because that is what a court would do. But others would say no, because you should make it as difficult as possible for the opposition.
Miracle Feeds 1970 10 BCLR 56, covered this – said that there is a 3 pronged test to decide if will set default judgement aside:

1. Failure to file appearance or defence was not willful or deliberate

2. The party applied to set aside the default order as soon as reasonably possible, or gives a good reason for delay.

3. Look at the merits – does the defendant have a defence worthy of investigation – this is the most important element of the test. 

Miracle feeds test is designed to get a merits based outcome – Step 3 is the major step. 
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Handouts:

White paper – article by Jack Giles

Green sheet – difference between petition and a writ. 

Orange sheet – assignments.

Blue sheet – sample writ of summons and statement of claim.
Notes on assignments:

Must visit chambers – look for list of chambers applications in the foyer. 

Regular chambers - Master sits, are called masters even if female, but call them “your honour”. 

Judges chambers – Can visit this as well, but masters may be more interesting for now. 

Supreme Court – call them my lord, my lady.

Best to get there at 9:45 – go to courtroom where the master sits. See lawyers speaking to clerks getting order of appearance. Shortest matters get heard first. Starts at 10:00. 

First matters probably for foreclosure.

Then will be application for documents – want email records. 

Master will give reasons on the spot for the application. Master will only just have seen the file for the first time, yet they give reasons for judgement in a few minutes and decision may affect lots of hours of lawyers and maybe require lots of work by the party which is now required to disclose. 

Note what catches the master’s attention, what are they impressed by, what strategies for presenting information are effective. 

For the assignment, just write out your impressions. 

Master is not allowed to give a final judgement, can only do procedural interlocutory matters. Masters cannot hear injunction application, only judges have inherent J.

You call a justice of the peace your worship. 

If you have an application with a judge then you will not likely have to wait, it is less of a zoo. 

Masters are lawyers originally, appointed by province; justice of the peace has less power. 

Starting an action

Belt and suspenders – rather put more law and evidence in the affidavit than risk leaving something out. Can advise the judge later that will not be pursuing that line. 

Are strategies – do you want to file many applications on many defendants, or be more selective. 

But it costs money to put out statements of claim and start actions, don’t blow the budget on the statement of claim, still have to do document production stage and then the trial stage. 

Rules are what gives the legal system direction – legislature and judges have chosen and interpreted the rules to give fair results. 1000’s of cases are behind the rules. The rules may protect you, but you must comply with them. 

Good to make up a chart of all the rules – gives a good overall rule. 

Rule 1(5): Object of rules is to get just speedy results. This is the constitution of the rules of court.

Justness, speed, cheapness. 

Can’t have all of these, normally compromise 1 for others, in each case, ask which have been achieved. 

Writ v petition:

Writ of summons and statement of claim are the more common documents – they lead to a trial via the discovery process. 

The petition is the exception to the rule and is for quick relief on point of law i.e. when there is not a barrage of conflicting evidence. 

Rule 10: Is about petitions (originating application = petition).

10(1) – gives times you may wish to use a petition, for example when only one sentence of a statute or contract is in dispute. Don’t need full trial, there is no evidence, just want judge to confirm what the document means. 

Ask for directions about a will. 

Maintenance information, again could be interpretation of statute. 

See green sheet, page 2 – Commercial tenancy act: Landlord may apply to the Supreme Court – this means you will apply by petition. 

Estates of missing persons act – “with the approval of the court” – again the points towards petition. 

“On the application of any person” – also means petition.

May apply to the SC for an order of custody of an animal – can apply by petition. 

If the matter will be contested by presentation of evidence, or if will require document production, then will be a statement of claim and a trial, but if not you can go with a petition. 

Can sometimes have document production with petitions, but not normally.

Petitions are slowly going out of fashion, but will still be here for a long time. 

Always consider petition – say so on exam.

Consider prevention of cruelty to animals act – order of custody could be by petition, but if the petition is granted and then the 100’s animals are seized, and then you want to bring an action to recover cost under s.20, then you will have to bring a regular law suit, so may have a petition to get the order and law suit to get the money, or else could just use a writ and get the order and costs at once.

Still have to serve the other side for a petition – rule 50(1)(a)

But the petition will be much quicker, so if animal being mistreated a petition may be better. 

Say it will cost $1000 of vet bills to cure horses, then if go by writ so can get costs, then the documents that you have to produce will cost money, and may be better to just pay the vet bill and forget about recovering from the owner. 

As a respondent to a petition then you have to show your defence immediately. In a trial you have lots of time to get your story together, and can plead alternative defences. But in a petition you have to tell your story immediately. 

Trial is risky – witness may lie, flee etc, but the petition is in affidavit – so you have control – you know what is in the affidavit – this control is nice. So this may make you want to go for petition. 

Snyder v Snyder

Family law case. This was the second attempt at litigation.

All they have now determined is how to start the action. Waste of money so far – should we eliminate petitions to save this type of confusion. 

They had lawyers and they could not get it right, but the rules did contradict each other. 

Gives review of rules for deciding if writ or petition. 

Sixth reason is most important. 

The key rule is 8(1) and 1(13).

“Notice of motion” is when you tell the other side that you will be going to court, making an application and asking for order requiring documents to be disclosed etc. Also called a notice of application. 

Recap writ v petition:

If statute says “upon application to the court” then may be by petition.

If want damages or recovery of cost, or will have evidence, or if is complicated – then go by writ and statement of claim. 

If in doubt it will likely be writ and statement of claim process and not a petition. 

Blue handout – sample writ and statement of claim:

(There is a sample of the statement of claim in the casebook.) 

Notice how signatures go on twice – it is one document – writ and statement combined. Normally submitted as one, but you can serve the writ alone – that is the document which starts the document. So if in a rush, limitation period looming, submit the writ alone. 

You may be able to get default judgement without a statement of claim, so if you think they will not respond, then need not bother with statement of claim.

Also may want to see how they react to writ before you choose focus of statement of claim. 

May just want to prompt negotiation.

Cost about $600 to file writ. 

You do give some details of claim if you do not have a statement of claim attached. This is called an endorsement, then there is another endorsement if are serving on a foreign defendant, which is the case for the blue sheet. The primary enforcement would go where the line saying “see statement of claim” is on the blue sheet.

You can combine multiple causes of action on the same writ. 

Hicks v Beaver lumber

Ignore para. 2 it is very confusing.

Considers how substantial the endorsement needs to be when you do not have a statement of claim attached to the writ. 

Endorsement is a concise statement of the claim made. Will say the cause of action. Court said that it was obvious that this was a negligence action. 

Effect of rule 2(1) – If fail to comply with the rules – the court can ignore it. This is another civil litigation “constitutional” rule. But DO NOT rely on this – what is an “irregularity”? 

More common to serve writ with a statement of claim. 

Historically the statement of claim was more critical. But do not want justice to turn on words in the pleading. 

See the elements on the blue handout.

Describe the cause of action. Describe the duty of care and that the defendant breached it. 

“Particulars” = details.

Note how detailed the list of damages is. 

File the writ at the court registry via a courier. Then you serve a copy on the defendant. You can actually delay serving the writ on the defendant for a year. The limitation period hinges on the writ being filed, not on the defendant being served. 

Can get an extension beyond a year if you have a good reason. 

You may want to not shock the defendant at a vulnerable time.

Plaintiff may not have fully decided to go ahead with the lawsuit, but must comply with limitation period. 

The defendant can check in the registry to determine if someone has started an action. 

Then D can file an appearance on the plaintiff – then the P will not be in control of the waiting game any more. 

Rule 11 – Service provisions:
Orazio v Ciulla
What constitutes service? Does it have to stick to the body of the defendant?
Two consulting lawyers in one firm, is a solicitor in the middle, defendant said that he did not get served because he gave it back to the solicitor. 

Court said that it was service. 

So there is physical delivery and he understood that he was being sued then that is enough – do not need physical retention of the document. 
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Looking at constitutional principle in Rule 1(5) = just, speedy and efficient, on the merits. 

Originating application = petition

Originating process = General name for the first document which starts the action, could be a writ or an originating application.

Provincial court has their own set of rules – will not be covered in this class. 

“Notice of motion” = When you tell the other side that you are making an interlocutory application. 

Rule 11

Tells you how to serve different defendants. 

Sometimes say service, other times say delivery: Service means must give to a particular person, delivery means must just go the defendant via regular mail or otherwise.

Service is for the writ or petition i.e. the starting the suit documents, delivery is for subsequent documents, but there are other times you must serve e.g. if an injunction is breached. 

Can serve a corporation by giving it to a number of different people – refer to Business Corporation’s Act – can mail (deliver) the writ to corporations. 

Says how to serve a child, mentally incompetent person. 

“Party on record” – is when the D is officially a D, then you can just mail documents. 

Must check that the opposing party officially gave you a fax number else do not fax, send a courier.

If is time sensitive, courier it – belt and braces, so maybe fax and mail it as well. 

Normally hire a process server to deliver documents. 

If you want to domesticate a foreign judgment, then go by petition, ask the court to enforce the arbitral decision in BC. Have to serve the D. 

Is not good for lawyer to serve – may have to do an affidavit for service, and maybe even testify – cannot be a witness and a counsel in the same case, but someone else in your firm can be a witness, so get secretary to serve.
But if is a huge issue (not a service issue) and partner in firm is defendant, then rather get another firm to represent him.

Service of a subpoena, did it in religious ceremony, during wedding gifts. May get damages for embarrassing service. 

Rule 13: Foreign service – service ex juris.

Long list of reasons that court recognizes when you do not need to apply for foreign service. These reasons will be given in endorsement #2 – “endorsement for service ex juris – see blue pages. 

You will be unlucky to not fall in this list, so generally do not have to apply to court for permission to serve outside BC.

If a single claim in the action does not fall into list, it will kill the service of that claim, so if in doubt then apply to the court. May be able to drop the one claim, but court may strike the whole writ – don’t take the chance. 

Rule 13(12): Manner of service abroad, must meet the rules of BC and meet the rules of the foreign J OR, in accordance with the convention. 

Foreign J may not acknowledge that service and even if you get default J, the foreign J may not enforce it. 

Hague Convention – 192 countries in the world, this convention sets out ways of serving a foreign defendant. 

If the foreign D has an office in BC then you can serve them here, but if not, be careful to check that you are in compliance with the Hague convention. Even if they signed the convention they may have put in small print about the “Central Authority” which can make up service rules – you may have to send it to the government who then sends it to their citizen. 

Watch out for this pitfall. 

Switzerland is notoriously bad, Malaysia has not signed the convention.

All money spent after ineffective service is wasted. 

Rule 12: Substituted service. 

With leave of the court you get permission to do substituted service.

· Stick it to the door.

· Put advert in newspaper. 

· Deliver it to the mother.

Test is that you have to show that it is “impractical” to serve in accordance with Rule 11.

Impracticable = can’t be done usefully or can be done at too great a cost. 

Quite expensive will not meet “too great a cost” – this is a strict level.

Do not need to show that they are evading service etc. to get substituted service, but belt and suspenders means that you should say in the affidavit that they are avoiding service if that is what happened. 

Credit Foncier 
In this case the application was deficient – don’t be too casual about asking for substituted service. Is a discretionary order – will vary from judge to judge. 

Two ways of getting sub service:

Bench order: Don’t need to speak to court to get it – just send it with courier and then master will look it. But if it is a close call then you may want to go in person. And if it is urgent then may not want to wait for master to get around to looking at it.
Second way is to go into court and speak for your sub service order. 

Form 7: Used for entering an appearance. This allows documents to be delivered to you. The appearance must just be filed – don’t actually have to appear in court – in this sense the name is misleading.

Good to become familiar with these forms, generally. 

Rule 17: Default judgment

If you don’t file appearance in prescribed time – P can apply for default judgement. Then D can apply to have default judgement set aside. 

Austin v Rescon Construction 
Was miscommunication between counsel.

Writ and statement of claim is delivered – D replies with request for particulars. When D makes the request this does not stay the proceedings. Still have to file appearance within the specified time. 

Test for setting aside a default judgement is given – Miracle feeds test – 3 stage test. Should be able to present evidence on these three elements. 

1. D did not wilfully fail to file defence

2. D acted to set aside default judgement ASAP

3. There is a defence worthy of investigation. 

Court is sceptical of defaulting defendants. Default judgement will be set aside liberally because justice should be done in meritorious way – default judgement does not sit well with the court – not merit based. 

Schmid v Lacey

Applied to set aside default judgement, but did not provide good evidence on item #3. McEachern rejected the application. 
Bank of Montreal v Erickson
Failed application to set default order aside. Saying sorry is not enough – even if you are a lay litigant.

Difference between rule 17 and 25

17 is when you fail to file appearance

25 is when pleadings are not filed in correct time, or statement of defence is not filed in the correct time. 

Same miracle feeds test applies if you want to get these set aside. 

Ethical considerations

Should phone the other side before go and apply for default judgement. Don’t ruin your name – maybe the D is not actually aware of the action despite that you served him.

If the other side is represented by a lawyer then you must call and let him know of the application as required by the Professional Conduct Handbook from the law society ( collegiality between lawyers. But you may not know that they have counsel, so best to just let them know, you will look better when you are in court. 

Under the law society rule your client can tell you not to consult the other lawyer, “at the outset of the matter” is not when you apply for default judgement – it is when you serve the writ. So OK not to tell the other lawyer if your client tells you so right at the beginning, but not if the client suddenly says that you are not to tell about the application for default judgement.  It is your professional reputation that is at stake, and default judgments are normally set aside – so this will just waste time and money.

Liquidated demand – matter of mere arithmetic – if is a simple debt claim then this applies. Then apply 17(3) and get order for the amount of money. These are quite rare – normally default judgement is given and then need a mini trial to quantify the damages. So default judgement is not the end of the story – cannot execute with it alone unless is a very simple matter. So you should rather go through trial so that you can get evidence via discovery and trial so that you can make good claim for damages – say defamation, breach of confidence or unjust enrichment claim. 

If service is ineffective, and the service is set aside, you can serve again so long as the limitation is not over. So if you are the D don’t bother to have writ set aside for typo or something, rather just agree for P to re-submit it.

Jurisdiction

We should all take a course in conflicts.

Can challenge jurisdiction i.e. claim it is not the appropriate court (BCSC v Federal Court), or this is not the appropriate province / country.

Small claims or BCSC? $10 000 limit!

Do you want to sue in BC or will you get more damages in Alabama who give large punitive damages. 

Historically deference was given to P, was given the right to sue where they want.

Now comity is the guideline – should respect right of foreign D to not be called before local courts

472900 BC Ltd v Thrifty Canada
Height of the old law – when P could choose, now replaced by comity. 

This case says that the doctrine of forum non conveniens is the law of BC.

The test for whether comity allows for court to assume J, is whether there is a “real and substantial” connection between the dispute and this J. 

Will not violate comity among nations unless this test is met. 

Is a 2 part test for J.

1. Simpliciter – does this court have prima facie power to hear the dispute. Can look at the list in rule 13(1). This is quite a low hurdle. 

2. Forum non conveniens. This is the stricter stage. Is BC the “appropriate” forum?

But “real substantial connection” is essentially the test for each stage. 

Global light Telecommunications Inc v GST Telecommunications
Para 21 is the key paragraph. 

P must prove stage 1, D must establish stage 2 i.e. that this is not the most appropriate place to hear the dispute. 

Is a large burden on the D.

Factors are given in paragraph 21(e) of the case. 

Court will try to avoid parallel proceedings, so is still an incentive to start the action where you want.

But the days of the P choosing where to litigate is no longer the key factor. 

Although in this case the fact that the action was started a day earlier in Washington did not change the finding that BC should assume J.

Factors will split, don’t have to have all the factors going one way. 

Rule 14: Filing an appearance used to give up the right to dispute J. But now you can file an appearance and still challenge the J under Rule 14(6).

Can be good to get action moved out of BC if you are the D, P may not bother to pursue action far away. If is pure economic loss or other cutting edge claim – then that cause of action does not exist in foreign J. 

Civil0203
Recap on last week

Jurisdiction:

Real and substantial connection is the key issue ( two prong test.

Jurisdiction simpliciter – normally have to identify cause of action in rule 13(1), pretty low hurdle.

Forum conveniens – what is the appropriate J? Comity between courts.

May get award in BC court on a foreign D, but will you be able to recover judgement?

Limitation periods

This is where you are most likely to make a mistake which will make you a defendant in a law suit!!!

If client misses limitation period – you may be blamed even if is not “your fault”. 

Good article in Watson – page 296 – Scrutton quote – must be aware of the statute. 
Will be negligence to miss a limitation date. 

Is a complicated area of law. Limitation act improves clarity, but you must also know about other statutes, like the local government act – 6 months if want to sue a local government act. 

UBC limitation guide published by law review is a good resource of lawyers. 

Limitation Act is often criticized for being unclear and full of traps and courts interpretation has made it even more difficult.

s.3 sets out time period in which actions have to be brought. 

s.3(2)(a) - After 2 years cannot bring these actions. 

“Contract, tort or statutory duty” – what does this mean – lots of litigation on this.

Actually only covers direct physical damage to an object. 

This is one of the shortest periods – is for personal injury, medical case, fender bender. Act or omission of the D has clear and immediate effect. 

Armstrong v West Vancouver (McKenzie said: Imagine crane damages car when it falls over. This will be two years if you want to sue the Crane owner. But if you want to sue the crane manufacturer due to dangers manufacture of crane – this is a 6 year period. 

3(4) - Not governed by any limitation period – but these are a holdover from old law and very few actions will be under this. Mostly old land issues, except for (k) which is sexual misconduct. 

Watson covers M v H case from Ontario. Comments on BC limitation Act.
3(5) - This is the catchall clause – 6 years. 

Think about limitation periods every time you get a new file.

s.4 – says that if an action has been commenced it may revive the period for bringing a counter claim – if you bring an action near the end of the period, then you give the opposition more time for him to bring the counter claim – so you may not want to bring the action if he has other things to sue you for. 
Even if his limitation period is over, then you bringing an action may revitalize an opportunity for him to counterclaim.  
Now there is no limit on how the counterclaim has to be linked to the main claim – but in real life they will likely be linked – unlikely that have a car crash with doctor who was negligent during surgery. 
s.5 - Confirming a cause of action. If you admit to a debt – then the limitation period starts again.

s.6 - Discoverability – will deal with this in KLB case.

s.7 - Minors have until the age of majority before limitation period starts to run.

s.8 - Ultimate limitation period – 6 years for a doctor, 30 years in all other cases. 

Discoverability

The requirement that you must know the material facts, or ought to have been aware of them, such that you know you can bring an action, or what your action would be. 

Has become more important now that can sue for shoddy construction. Does limitation period start on completion of contract, or on point when you see signs of harm. 

Kamloops v Nielson – claim against city of Kamloops, cracks appeared 8 years after construction finished.

P296 Watson, Consumers Glass case ( important case which says that limitation period can be delayed indefinitely. 

s.6(4) – not easy to read. Mix of subjective and objective, but time does not begin to run until reasonable person would have known about the action.

KLB v BC
Child abuse claim. Victims are suing BC gov for negligence for poor selection of foster parents and also suing for physical abuse. Limitation period is 2 years, because is direct physical harm / interference. 

The actions were not commenced until 1994, youngest victim reached age of majority in 1980. 

The focus was on the physical abuse, not the sexual abuse. The sexual abuse has a different limitation period.
If court would have allowed the claim, that would have been the high water mark of discoverability. 

Victims are argued that because they still don’t fully grasp the severity of the abuse, the limitation period has not started – court said no – makes no sense to have started the action but to be saying that the limitation period has not even started yet. Furthermore the victims met with lawyers long ago, and did not start actions at that time. Victims had a conversation with ombudsman – and told him that they were seeking compensation, but did not follow it.

This is contrast to M v H, in which the court bent over backwards to allow the claim.

Here the court denies it because it would not be fair. 

Novac v Bond (1999) SCC
Female P

89-90 – says she thinks she has breast cancer – doctor says no

Oct 90 – another doctor – says have cancer – mastectomy

90-91 Oct – chemotherapy – very ill

Oct 91 - Thinks of suing doctor – speaks to her priest – says she should focus on getting better rather

91-95 cancer free

95 cancer recurs – spread to other parts of the body, but this is the same cancer that the earlier doctor failed to diagnose. 

April 96 – decides to sue the first doctor. 

What limitation period applies?

Is an “omission” by the doctor so the 2 year limitation period will apply because it is direct damage to the body. “Direct damage” does not have to be that direct – more than just impact wounds etc.
SCC said 2 year limitation period applied. 

When did she “know or ought to have known”? Earliest would be the time the second doctor said that she had cancer. 

SCC said that reasonable person would not have started a law suit when they were ill. 

Court allowed the action. Is a matter of fairness and common sense. 

In KLB they knew they had an action, but here the court said that the conversation with the priest was not enough. 

Are limitation periods good?

More difficult to prove a case after long time, also difficult to defend such actions.

Not nice to have to live with a law suit over your head – especially if threatening malicious suit. 

However for the same wrongful act, R can bring a criminal action until the end of time, so is it fair to limit the right for the plaintiff to bring an action. 

Seems strange that have a right against the D, but are told you cannot bring it.

Want to encourage victims to act quickly to get the bad doctor out of practice – so that he does not harm others. But then if that was your goal, should you allow the bad doctor to carry on because the mistakes were made >6 years ago? So is doctor quality control really the goal – probably not! 

It is remarkable how often substantive legal outcomes are determined by passage of time e.g. key witness dies, gets fired by the P.

Make sure tell the P company that they must be nice to the key witness until the trial. 

Pleadings and Parties

Pleadings:

Pleadings are either 

· The writ and the statement of claim, and also a reply if a plaintiff has one - in about 10% of the cases, or 
· The appearance and the statement of defence. 

Reply may claim that did not miss the limitation period, was only discoverable on date X because of reasons Y – plead section s.3(6) of Limitation Act. 

Counterclaim is also a pleading. The physical document for the counterclaim is just attached to the statement of defence. Then P will do a statement of defence to the counter claim. 

See form 13, 14, 15, 18, 19.

The contents and the documents are both called “pleadings”. 
Pleadings describe the facts and the law which each side relies on.

Pleadings used to be critical – now less so, courts more likely to give permission to amend. 

Still tactically and legally crucial to draft the statement of claim properly: Not too broad, not too narrow. 

The court will carefully scrutinize the statement of claim. 

Pleadings set the parameters for the entire case. Determines what you can advance as evidence at trial. 

Determines what kind of documents you yourself will have to produce. If you draft it broadly, then you will have to share more documents. 

The case book contains useful essays on how to draft pleadings. 

Rule 19(1)

Critically important: Pledings should be brief and contain a summary statement of material facts. 

Material = necessary = what you have to prove to make out your claim. 
Plead facts rather than how you will prove them i.e. don’t plead evidence, just facts.
Focus on what you are suing for – what are the material things you have to prove if you want to establish the cause of action. 

Focus on the elements of the action – what facts do you have to prove. 

State the allegation as if it were true – “D was negligent”, not “it is claimed that the D was negligent”.

Don’t explain your whole case – just state the assertions of fact that are critical, the targets that you have to prove. 

Judges will use your statement of claim / defence as a checkbox for establishing the cause of action. If you put in non material facts, and then don’t bother to prove them at trial because you decided they were not relevant – then will have lots of unchecked boxes, which looks bad. 

“Facts not evidence” must be your mantra. But you do also plead law. Say it was negligence – state it in positive assertion form. 

Some elements of law must be expressly pleaded e.g. limitation periods must be strictly pleaded. 

Rule 19(8)

Accident, car hits bull. D may plead alternative defences which seem contradictory. There was no accident, or if there was, it was not with a bull, or if it was, it was not the defendants bull, or if it was, the negligence of the oncoming driver caused the accident. 

You will undermine credibility, but you do not want to leave any of them out. 

Cannot do this alternative approach when you are the respondent in a petition. 

Murrell v SFU
Southin rips poor pleadings apart. 

Commends Bullen & Leake as a good book – referred to in week 4 readings. BC equivalent book is McLachlin and Taylor. 

Ordered a new trial with an opportunity to amend the pleadings. 

Particulars 

GWL v Grace 
Modern civil procedure developed in this case.

Goals of particulars set out in this case.

Ask the other side for particulars and get the other side to commit to a position. 

Why could it be a bad thing to ask for particulars? Gives the other side the chance to amend and fix up a statement of claim. Also may force them to organise their case – maybe rather let discovery come and go without them being fully aware of what is going on.

Striking Pleadings

Occurs when there is an application to remove parts of the statement of claim / defence. 

CFAR v Canadian Jewish Congress
One pleading struck and one allowed to survive.

Rule 19(24) covers when pleadings can be struck.

It is not easy to strike pleadings – high standard for vexation, and if relates to any material fact then it will be allowed to stand. Must assume that the information pleaded is true before there is a trial to prove truth.

Even if pleadings get struck down – may have a chance to re-draft them. So don’t spend too much effort trying to strike pleadings down. 

You get one free amendment, and then need special permission to do your second amendment, even if it is an unrelated issue. 

Can use the process to run up costs. 

Civil0210
Review of policies underlying judicial system

· Finality

· Efficiency

· Accuracy

· Correctness

· Integrity of the system. 

· Consistency

· Predictability

· Cost effectiveness

· Speed

· Fairness, especially of process

Look for patterns in the rules – they should reflect the above values. 

Pleadings and Parties

Rule19(24) ( Do the pleadings disclose a COA?
AOP or issue estoppel can be doctrines which prevent a COA being made out. 

Must plead enough facts to support the COA? 

Test for striking the pleading: Assuming the facts are true, does the claim as pleaded, or as could reasonably be amended, disclose a COA?
Default judgement are not on the merits of the case – so Miracle Feeds case looks at the merit of the defence, and then asks if you have good reason for missing the previous hearing. 

Pleadings are not about evidence – are about are all the material facts pled. 

Adding parties

To add a party under Rule 15(5) you must disclose a cause of action against that party.
Will it be “just and convenient” to hear the action against the new party in the same proceeding. 

Is evidence needed to add a party to a proceeding, or is it just a theoretical consideration decided on material facts? Recent case suggests that rule should be changed and that evidence should be relevant. 

Cannot add new D without a court order. Hearing of evidence is not a precondition for adding D, but some say that it should be. 
Reasons for keeping the rule like it is ( no evidence is heard for the action starting against the primary D, so why should it be heard for action against the subsequently added D? 

If want to add D2, then you have to tell D1. Can add D2 in ex parte application, but you should as a matter of practice tell D2. 

The point is that to bring a claim against someone at the start you do not need evidence. But if the process is underway then maybe evidence should be relevant. It will complicate the proceedings and force the original D to incur more court time, so does this necessitate hearing evidence to determine whether P has a reasonable chance against the other party?
One of the reasons for not requiring P to give evidence to get permission to start the action is that P may not have evidence until after discovery or particulars processes, but if P wants to add a party later on, then he should have some evidence. However imposing an evidentiary threshold at the outset may prevent some honest claims. 

What if want to sue on oral contract – then find that there are actually documents backing up the agreement, but these are things you will only get on discovery. 

Rule 22 – McNaughton v Baker – considers whether there should be an evidentiary requirement for starting an action. McL quotes Linden and says that only at a trial of an issue can one determine the truth of facts. (p171)

To strike a claim or add a party – assume all of the facts are true, and then it must be “plain and obvious” that the claim cannot succeed – VERY high test. 

Donoghue v Stevenson was a demurrer application in which D said there was no duty b/c there was no contract. (old way of applying to say that the opposition has no reasonable COA – court would hear argument on the legal argument, but if the D lost on this point then he lost outright.  Has been abolished and replaced with other procedures like summary judgement).If there was a lower test dismissing claims, then that case may never actually have been heard. Law develops better on well found facts, so allow matters to go to trial to hear facts.
Common law changes so must allow for modification of the law which will not happen if too eager to throw cases out. 

P171 – McL says again that cannot expect evidentiary burden to be met before discovery. 

If claim based on novel tort, just have to show that is possible that TJ would find for the P – recall Jane Doe case of rape in Toronto, sued them for failure to warn. Police tried to have this struck out – court said no, it was not clear that she would lose. Let the TJ decide. 

The recent case of Strata Plan LMS 1816 v. Acastina Investments Ltd 2004 BCCA 578 considered whether there is an evidentiary requirement under rule 15(5)? Said that evidence was not required in that case, but did not say that evidence would never be required. Said that they were a partner so they were obviously connected and did not need evidence of the connection, but in other cases may need evidence. 

When you are adding a party ask whether it is “just and convenient” to D1 and D2 to add D2? Are the claims related? Are there common witnesses, evidence or legal issues?

Aggregation of claims is called joinder of parties and joinder of claims. 

Rule 24 covers amendments to pleadings. If you want to add a party, you have to make an amended writ and statement of claim, but you cannot just mention the added party in the amended statement of claim, you actually have to plead them as new parties under rule 15. 

There are special considerations when you seek to join a party outside the limitation period. Complicated law around this. Will occur when P wants to get around the limitation period so join D2 to existing action with D1. May add the party subject to a finding on the limitation period. Interest of justice must be considered. 

“Just and convenient” refers to all parties and to efficient use of court resources. So if join two issues, D with smaller issues may have to sit through longer trial because overall it is more convenient to the group overall if deal with them together. Also think about convenience of witnesses. Also courts will not want to split the case because of the risk of different results on similar facts.

Standing

Who can sue?

Who can sue for what, may only be able to sue for certain things. 

Have multi party complex proceedings that go on for a long time. 

Admin law had grown and overall the legal system has become more complicated as society and the economy has become more complicated. 

Public law litigation has also grown since the legal system we have today started to evolve. 

Standing rules are based on the old model – more likely to recognize the standing rights of those who personally suffered and who are claiming regular compensation – neo classical liberal view – not well suited to bringing an action to have public rights enforced. 

Law does not like busy bodies who are stirring up a trouble when it is not actually their fight, maybe they are furthering a political agenda?
Enforcement of public rights is done by AG who is not a busybody, but is the chief crown representative. 

Can be granted public interest standing, or may have standing under legislation. 

Can also write to the AG and say that there is a public nuisance that is not being addressed. 
If your private rights are affected then you may get public interest standing. This comes up when you do not have a direct private economic interest. 

Trilogy of cases – Thorson (challenging tax expenditures), McNeil (censorship), Borowski (abortion) – these are the high water mark of standing. 

“There is no right without a remedy” – Lord Holt, so if you cannot come to court to enforce the right then there is no point in having the right. Will give standing when there is no other way of challenging the legislation. Allow judicial review by granting standing. 

In Borowski SCC went through options of who could challenge the legislation but concluded that there was no other likely person to challenge it, so granted standing. Court must ask if there is a better plaintiff. 

Read excerpt p483 from David Mullen commentary on the Borowski case which says that there is a danger in giving too much standing because counts need a good evidentiary record and it is better to decide cases in a factual context. This is the same reason why we do not impose an evidentiary burden when considering when an action should be struck

But David Mullen says that must only give standing to those with proper interests. 

Hypothetical Scenario

Aircraft crash, lots of P’s

P1 sues and fails. 

P2 sues and fails, as does P3. 

P4 sues and wins, proves negligence by airline. 

P5 sues next – what should the outcome be? Should P5 be able to argue issue estoppel. 

Is unfair to apply the P4 result to P5, say if D did not put in big effort because P4 had minor injuries. Also not fair to allow P’s to sit around waiting for a win, and then bring their claims and argue offensive issue estoppel. 

D could argue lack of mutuality which is a defence that says that when the parties are the same then you cannot argue issue estoppel. 

Court will not permit wait and see plaintiffs so the courts require mutuality if P’s want to argue offensive issue estoppel. 

But if there is a good reason for subsequent P not being in the previous action, then courts may allow non-mutual offensive issue estoppel. 

Also not good to allow multiple suits because then will get inconsistent results. 

But subsequent P’s could say that it is not fair to disallow them compensation when D was already found negligent, should not have to repeat the whole process. 

If abandon the mutuality requirement of issue estoppel, then will encourage wait and see behaviour. 

But in airplane type scenario would likely bring a class action suit. 

Res judicata = doctrine with two branches

· Cause of action estoppel (claim preclusion)

· Issue estoppel (issue preclusion)

COA estoppel is a rule of evidence which applies to final decisions and precludes the parties or their privies from disputing or re-litigating matters which were or could have been advanced in a previous proceeding. 

Merger and bar are doctrines which relate to COA estoppel.

Issue estoppel relates to issues within a COA. 

Rules aim to force a single P to bring forward the whole case at once, and to encourage concurrent plaintiffs to bring actions together. 

Las Vegas case – if is essentially the same complaint – cannot come up with a new legal approach and bring another action. 

Privies = Res judicata binds all parties who have a privity of interest such that it would be unjust that the person could avoid the result of the original action. Based on fairness. 

Policies underlying Res Judicata.

Finality of litigation. This is the same reason we have limitation periods. 

Have right to not be twice vexed by the same problem. 

Respect for the judicial system, need to maintain integrity. 

Judicial economy – waste of courts time to deal with cases that have already been decided.

Promotes acceptance of judicial decisions.

Prevents serial litigation. 

Stare decisis

Estoppel relates to the exact parties, stare decisis deals with legal rules and legal outcomes from previous cases as defining the law. 

Collateral attack

Attacking an order in a different forum than that intended to be the official channels of review. 

When you do not contest fine in administrative forum provided for, then cannot challenge the constitutionality of the law in the courts.

Toronto City v CUPE

Guilty of sexual assault in criminal court. Then had arbitration in which the arbitrator said that he should not be dismissed from his job because the arbitrator does not believe that he did it.

SCC said that arbitrator had no right to make such decision in conflict with the criminal court finding.

Did not apply issue estoppel because of the mutuality requirement. Court did not want to discard of mutuality. 

Applied abuse of process. Is a policy difference between AOP and issue estoppel, AOP protects integrity of system, issue estoppel protects the interest of D being dragged into another round of litigation. 

Arbour says cannot have a system where we allow different conclusions of fundamental issues like this. 

May be exam question of mutuality and issue estoppel i.e. essay question. Pick a side and be able to argue it – from policy point of view

AOP is discretionary – so are we actually just applying non-mutual issue estoppel when we say that it is an AOP. 

Mutuality means that both parties are identical. 

Macklkenny case of the Birmingham 6- Denning will not allow them to sue the police in a civil action for police brutality when the criminal court said that they had not been beaten to get their confessions. 

Compare Denning judgement to other judgments in this case. 
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Size and scope of litigation
Two driving policies

· Justice and fairness

· Convenience

Don’t want to repeat evidence and hear the same issues. But don’t want to trap parties in litigation which is unfair to them or only covers part of their issues, or not give them a chance to affect the result. 

Joinder
Done by the plaintiff to add defendants.
May join many defendants, or a large group for conspiracy or inducing breach of contract. 

Joinder can also determine whether there are multiple plaintiffs – all partners of the firms should be joined. 

If it is a joint venture – then all wronged joint venturers should be named as plaintiffs.  

Defendants can also join third parties. 

There are two ways you can do it.
If want to sue a new party - serve a third party notice. 

If you want to sue another person who has already been named as a defendant – then can cross claim against them – also do this using a third party notice. 

D could also counterclaim against the plaintiff. 

Consolidation – get all P’s to bring action at once.

Severance – opposite of consolidation - say that some P’s must wait and bring action later. 

No longer only up to the parties to decide who should be parties to the litigation – courts will also have an input. 

When deciding if should combine actions – consider if there is a commonality in the cases. Will it be more efficient to pack the actions together? Are there common issues, will joining the actions prevent the same evidence being heard twice. 

Lawsuits not merely about utility – want to avoid inconsistent results, undermines public confidence. May be unfair to parties to join them together. 

There is no bright line when will have aggregated too much – question of discretion in each case. 

Res judicata prevents individual actions being brought in small pieces. Will not be allowed to change the nature of the claim – if the same facts underlie the dispute then can only have one trial.  So you better raise all issues because may not be allowed another chance. 

Pleadings will tell you if the second action is the same as the first – this will tell you if the subject matter is the same – and if res judicata applies. 

Rule 5 permits joinder. 

Are two periods of time – discovery process, and then the trial itself. 

Get different types of applications – does court have jurisdiction, is a particular document admissible. Inconsistency is only an issue when dealing with a final determination – interlocutory decisions are not as critical because they are less often reported, are not on identical facts, and do not determine final outcome. 
So are not as concerned with inconsistency with pre-trial proceedings, unless it is a final determination like jurisdiction. 

Could manage the cases together, same interlocutory proceedings, and then have separate trials. 

Could even have the same judge to make multiple proceedings more streamlined – Aylsworth v Richardson Greenshields case. This is possibly problematic – judge at second trial must decide only on evidence at trial number 2. But at least the socio political views of the judge will be the same in both cases. And will not have parties presenting the cases in the successive cases entirely differently. Also consistency is not a good thing if you are on the losing side based on the previous trial – judge may be inclined against you. 

Permissive and compulsory joinder deals with how large the litigation should be. 

If D owes a joint obligation then all of the those to whom the obligation was breached should be joined. 

Have a rule that all P’s must be represented by same counsel. Becomes a problem when there is a broad class of people. 

Cannot have P joining each other if there is a conflict of interest between them. 

If have a multiple party dispute they could agree to do a representative action (Rule 5) with one representative P. Can agree to be bound by the result of the test case in so far as liability is concerned and then just have separate damages actions. 

Sometimes there are “necessary parties”, they must be added. 

Birtles v Commonwealth of Australia (Watson P566).
P uses municipalities – municipality said that notice was not given in time i.e. did not meet the special limitation periods. P said that he did not have to give notice, but if he did, then P said that he would sue the lawyer who missed the deadline. 

So the lawyer is an alternative defendant for P to sue, but P will only go against the lawyer if he loses against the municipality on the notice issue. 

Lawyer says that he does not want to be in the whole lawsuit i.e. that he is only needed for the notice issue. So TJ severed the case against the lawyer, and stayed it so that it would be heard after the main action, and would not even continue with discovery etc. until after the main action is heard. 

Judge was concerned about inconsistent results – so said to the lawyer that he had to be bound by the results on the first trial in that the lawyer cannot argue that even if the deadline had been met, P would have lost anyway. TJ said that if the lawyer would not agree to this then the joinder would stand and the lawyer would have to be part of the action. 

This avoids the inconvenience of multiple actions and prevents inconsistent results – good solution. Shows the broad discretion available to judges. 

Product liability cases often have third party proceedings. Old lady sues insurer who refused to pay on a flood claim. Says that she would have gotten a license if she had been paid as she would have been able to fix up the property for approval, but lost out on business opportunity because did not pay claim. 

Insurer sued the other parties that caused the flood. Those parties then third party other people – chain of claims

(May also have insurer joining the manufacturers of the machinery, and the component manufacturers.)

Old lady lost, but meanwhile the D had joined all the third parties, and then all of these people wanted costs – passes costs back up the chain – D insurer ends up having to claim all costs from old lady – she has no money. 

Bullock order - Multiple party proceedings – winning D’s transfer costs to losing D’s. 

Class actions
D’s do not like class actions. If you lose you lose big. 

Class action legislation is supposed to provide access to justice. 

Makes small claims worthwhile – can combine them to make it worth hiring a lawyer. 

Two stages: Pre and post certification stage. 

At certification stage ask whether it should be a class action: Is there commonality? Will it be efficient? 

If get past the certification stage then there will be high incentive for the D to settle. 

Rumley
Jericho school abuse case. 

s.4 of Class Proceedings Act gives elements for when should be a class action. 

· Must be COA.

· There must be at least 2 people. 

· Commonality

· Preferable

Fairness and efficiency = justice and convenience. These are the underlying values. 

Then get to the “preferable” analysis i.e. commonality and preferably are two separate stages. 

The predomination of common issues is only an element of preferably, not commonality. 

He went through the preferably analysis elements – basically we should know the test with its respective stages.
Any P has the right to opt out even if class proceeding is approved. 

Mclachlin agrees with the BCCA that the proceeding in this case should be certified

Para 29 – issues for joinder and class proceeding certification are similar – very important point. 
Could transfer the class proceedings rules into the rules of court along with the joinder rules. 
If frame the common issues very broadly then there will likely be commonality to some extent, but must be careful because do not want the class proceeding broken down into many individual proceedings because there is insufficient commonality. At the same time slight variations between the cases will not preclude bring the actions in class action format. So we must classify commonality at appropriate level of detail. 

In this case there was enough commonality. The fact that it was systemic negligence was important – that is what gave it the commonality. The standard of care varied because the different harms occurred at different times and the law changed, yet standard of care was still a common issue. Court may look at history and decide when they did and did not meet the standard of care. 
Also SCC said that judge can specify nuanced remedy. 

Will still be different damages hearings – and argue other non common issues. 

Would be repetitive if did not allow the actions to be combined and the way the school is administered and what standard of care they actually achieved etc. are common issues. 

Always ask are there other ways to deal with the claims, or is class action the best format. 

The fact that the P’s were vulnerable was an issue, better to allow them to combine so they can have strength in numbers. 

Third party 
McNaughton v Baker
Can a third party notice be amended to add claims? Court said that there was no evidence to support the new claim, McLachlin said that is not for the approval stage, evidence is for the trial. Must assume the facts are true. 

See passage on p121 casebook.

If D joins a third party, then the only way a third party is liable is if the D is liable. Third party has a right to join the action and help defend the claim. 

If D has a right of indemnity, then best if third party is party to the action so that liability can flow straight to the third party if that is appropriate. 

Insurance situation is common case of indemnity – contract of indemnity. 

Contribution is a term for describing partial indemnity. 

A third party claim is similar to a statement of claim in principle, but is in a different form. However the third party claim must also disclose a COA etc. Third party issues must be connected to the original action. 

P does not have a choice on who D makes a third party. “P – D” and “D – 3rd party” are independent claims. 

P cannot get anything from the third party – must recover against D, who then recovers from 3rd party.

D may be claiming contribution and indemnity, or may be alleging separate but related claim against 3rd party. 

P, or 3rd party can argue that the action between the D and the 3rd party is not suitably related. 

Rule 22(1) has three parts:

22(1)(a) – need special relationship of indemnity (common law, contract, statute).

22(1)(b) – 3rd party must have breached a duty which they owed to you (contract, tort) as opposed to a duty they owed the plaintiff. 
22(1)(c) –  overlapping issues section (
	A question or issue related to or connected with any relief claimed in the action that is substantially the same as a question or issue between the party and the third party, AND
	OR A question or issue related to or connected with the original subject-matter of the action that is substantially the same as a question or issue between the party and the third party, AND

	A determination that the question or issue should properly be determined in the action. Question of judicial discretion – real and substantive connection?


(a) and (b) do not require that there necessarily be an overlap of issues, just that the defendants liability be related to the follow through or concurrent liability of the third party.

Relationships of contribution

· Principal and agent

· Guarantor 

· Contracts of insurance

· Vicarious liability

· Trustees

· Joint debtors

· Concurrent tortfeasors – negligence act. 

See Watson CAN

Tortfeasors are jointly and severally liable – City of Delta case – had to pay because the developers and contractors etc. had set up temporary companies for the project, so P could claim full amount from D who was 10% liable. 

Issue of who bears the risk of other insolvent D’s.

Comparative negligence = only pay for your negligence. 

Aylsworth v Richardson Greenshields
Decided at a particular historical moment, just before BCSC moved into bigger courthouse, was the start of really big complicated litigation. Was a crisis in judicial resource management. 

Says that must look at what is convenient. He severs the third party proceedings. May result in re-litigation of issues, but will overall be better to make this litigation simpler. Says that can use costs to discipline parties who try to re-litigate issues etc. i.e. if want to re-litigate and then lose, you will have to pay big costs. 

Can try a preliminary question first – will hopefully resolve a lot of the issues. 

Re inconsistent decisions – says can have the same judge, and can decide the trials in quick succession. Also there was little chance that would not put much effort into the first case – it was a big case. 

Stayed executions against the D until the third party proceedings were completed – so D will not have to pay until subsequent trials are done. 

Exam question – is this a pragmatic response or was he potentially sacrificing long run efficiency for short run benefits?

Could say that not fair to P to say will stay the execution against the D – but what is the alternative – tell the P to wait 2+ years for trial slot – rather use the 2 months now efficiently. 

Civil0303
Went over the values underlying the justice system - accuracy speed efficiency etc. and how you strike balances. 

Policies and values underlie all doctrines – policy will be on the exam. 

Can merge actions if is just and convenient. 

Discovery
Get different types of discovery

· Document discovery 

· Examination for discovery

· Depositions of third parties

· Physical inspections

Production of documents
Purposes of discovery:

· Avoidance of surprise – prevent ambush. 

· Encourage settlement – allow parties to better assess the merits of the case. 

· Focus on issues which need to be developed more.

· Makes trial more fair and efficient – will not have to adjourn trial because party has not seen that document before. Don’t need to waste time verifying witnesses.

· Equalizes access to information. 

· Allows parties to get evidence which the other parties hold. May know the evidence which you want, but may find out evidence which you did not even know about. 

Watson speaks of the trend towards broader discovery. In England there is no E4D, but the US has gone further than Canada has. 

In Canada you only get one examination of one representative of each party, else have to apply for court permission to examine others. In US there are fewer limits. 

Have we struck the right balance with discovery? Is the approach in Peruvian Guano to allow for broad definition of relevance correct? In Peruvian Guano there were only 25 documents – in Peter Kiewit there were over 30 000. So must acknowledge that times change and the nature of litigation is different today than it used to be. So are we currently on the right balance? 

Modern litigation is extremely expensive – have to be practical. 

Discoveries take much longer today than they used to and this results in increased costs to the litigants, to society, and to scarce judicial resources.

Trials are about the search for truth – but more discovery means that will not be a game of blind man’s bluff. 
Adversarial system – two parties presenting their best case should result in a fair and truthful result. 

Relevance is a value infused question. 

Rule 26(1.2): Court can divert from the norm in deciding what is relevant and what should be disclosed. This rule is a result of Pieter Kiewit case. 

Should our rule say that should have requirement for “strictly relevant” – this will reduce the avalanche of information. 

Some parties will give you tons of documents so that it is not obvious which are the relevant ones.

Electronic age has made it easier to flood the other side with information – dump truck litigation.  

Expansion in COA and heads of damage has made litigation more complicated. 

Now have future care costs, discount rates, tax top-ups, investment managers to monitor damages for plaintiffs etc.

Society today is more complicated. Litigation has got correspondingly more complicated. 

Rule 66 allows for speedy trial process, 2 hours for discovery – get a trial date within 4 months. 

Discovery is costly – and this results in fewer trials – access to justice issues. Is it good to be forced to settle because it is too expensive to litigate. 

Rule 66 is only just recently starting to be used frequently.

Rule 18A is very successful – 50% of trials in BC are under this rule. 

McEachern says it is up to the bar to make changes. 

Rule 26 governs discovery: Documents must be relevant to material issues in contention in the pleadings. 

What is the test for relevance?  Peruvian Guano ( any document that would advance the claim of the party or disclaim the claims of the other party, or which made lead to a train of enquiry which will lead to either of these two results. 

This test is broad, only needs to be possibly relevant, or that will lead to relevance i.e. one step removed from possibly relevant. 

Under this test almost anything could be relevant. 

If someone is resisting producing a document it is probably relevant.

Just because is produceable at discovery, does not mean it will be admissible at trial. 

Having a broad standard of relevance means that will have to take a long time to sift through all the information.

How do you instruct the client i.e. how do you tell him what documents he must provide? You have to make an assessment of what must be produced and this involves judgment to decide what documents to use. There will be disagreements on what is relevant, may have to go to chambers to have judge decide relevance. 

Disputes are about where on the continuum of relevance the document is relative to the threshold of relevance. 

Possession or control: Generally only obliged to release documents in your possession or control. 

Mechanics of listing documents:

There is a prescribed form for listing of documents. 

List consists of three parts

Part 1 – docs which are produceable

Part 2 – docs which you did have but no longer have. 

Part 3 – privilege – have to list the documents for which you claim privilege and the reason for claiming privilege – should list them all separately if want to strictly comply with the rules. But some counsel would group the confidential documents because an individual listing of privileged documents tend to give away information about your strategy. Need to find balance between disclosing information but not giving your case away. 

Professional responsibility.

Clients are not in a position to determine relevance – you will have to do it.

You should go to client’s office and poke around, ask if they have diaries, emails, daily planners, electronic planners. 

Ask if documents have been sent to storage, what is in the basement, relevant documents may be in many places and you have a duty to discharge in terms of disclosing documents. 

Privacy issues come up especially when the privacy interests of third parties are at stake. 

May not be able to tell from the face of the document that it is privileged, must ask who the parties are named in the document. 

Cannot exercise discretion until you know the facts about the documents. 

May be easier to give the opposition everything, or say that it is all privileged – but you have an ethical obligation to divulge all relevant documents and to protect privileges. 
Must also ensure the list of documents is accurate. 

If you think the opposition is holding back documents – then you can apply to the court to demand the other side to give an affidavit to verify the list. It will be the client not the lawyer who verifies. If this turns out to be not true, then the party who verified may be in contempt of court. 

In Alberta you automatically require an affidavit, but in BC you have to bring an application for an oath. 

Then the client may be c-e’d on the affidavit. So you should really push your client to ensure that it is all bought to your attention.

Have a continuing obligation to produce documents – must deliver a supplementary list if new documents come to light. 

Hodgkinson v Simms: Can a document become privileged when it is copied and put into your brief? Yes, Craig JA dissented. 

If you don’t list it at discovery stage then you will not be able to adduce it at trial. So does not help to wait and do research after discovery. 

If the client is insisting on hiding documents or wants to claim documents privileged which should not be – then you can be disbarred for not disclosing it – you should relieve yourself from the case if the client will not be honest about things. 

So you must be fairly specific when you give your list of documents so that when you pull it out at trial at least the judge knows what document you are referring to and feels it is fair that the other side is not being surprised. If your description is not good enough it will be up to the judge to disallow it and then you will lose out. 

See rule 26(14) – may be precluded from using the documents. 

Rule 26(11) – court can order production from third parties. 

Dufault v Stevens 3

Gives test for getting a third party to produce documents. Cannot go on fishing expedition. 

Can be difficult to get production from non-parties – will depend on how material or relevant the document is.

Can get discovery of documents which are not admissible, say hearsay evidence. 

Implied undertaking

Hunt v T&N plc 
Changed the law. Now the law is that when a party produces documents under compulsion then there is an implied undertaking by the receiver to keep the documents confidential. Cannot give it to a newspaper reporter, or otherwise publish it and cannot use it in another action. 

Can only use the document for the proceeding for which it was originally produced. Would have to go to court to get permission to use the document in the other action. But if you could add the other party you want to sue to the current action then you would be using it in the same action. 

Implied undertaking applies to the knowledge, not just to the documents themselves. Cannot use the knowledge and just bring a new action and then seek that document in discovery in the new case – there is a confidentiality that comes with receiving the document. 

You can possibly use the documents in subsequent litigation, but then you have to apply to the court for permission to use them. (Not clear to me how likely you will be to have the court say that you can use the documents in other proceedings. In Kyuquot McLachlin said that you would always be able to use them in another proceeding, but in Hunt the court changes the default position of the rule but does not say how easily it will be to get the courts position to change the default position).

Privilege
Two separate privileges

· Solicitor client privilege

· Litigation privilege

But Hodgkinson says that they are the same privilege. 

SC privilege attaches to communications between clients – can be for legal advice generally, does not have to be communication for litigation specifically. 

Litigation privilege protects documents made for litigation. Was litigation in reasonable prospect of litigation, and was the dominant purpose of production for litigation. 

Kiewit is an important case – pragmatic solutions to the balance which needs to be struck. 

Paying costs in advance is becoming more common – if you want strange documents you should either pay for them up front, or at least require security to be posted. 

Hodgkinson is also very important – last year exam question “compare Hodgkinson majority and dissent – who do you prefer.”

Where do you draw the line – what level of dipping into the solicitor’s case is acceptable. 

Craig says – “candour over suppression” and “notice over surprise”. Will be a more fair result if the parties know what is coming.

Will this encourage preparation at the last minute by solicitors? 

Make a list for and against each of the judgments in Hodgkinson. 

England and Australia draw the line in a different place. Do we have it correct in Canada? 

Civil0310
Sinclair v March – wrong case is in the case book – we were supposed to read the one pertaining to rule 28(2), not rule 26. 

E4D
Important on E4D to be very careful to make sure documents are carefully identified and marked as exhibits because if you do not go to a regular trial then there will be no other opportunity to formally identify the document. If you go to summary trail then it will be necessary for documents to have been formally identified and authenticated, so in discovery describe the document carefully and get the opposition to authenticate it.  

Otherwise documents could be identified on a notice to admit. 

Will have E4D at court when one of the parties is not represented. Then have the E4D at the courthouse so that if the other party does not show then it can be noted, also more fair to lay litigant to have E4D on neutral ground -  Rule 27(14).
Transcript from E4D is not public record.  Implied undertaking that will not disclose the information you receive in the course of the litigation to the public. 

You can stop the E4D to investigate the information given to you during the discovery. 

If go to 18A trial then apart from affidavits, the transcript from the E4D is the major evidence. 

When you go to 18A trial and the transcript from the E4D is attached to the affidavits, and is therefore in the registry and the public domain, the implied undertaking still binds both the lawyers and the parties, so cannot now take the E4D evidence and tell your friends. But a member of the public could go into registry and ask to see those documents. 

Rule 27(4):
The adverse party gets to decide who they want to examine. The onus is on the resisting party to justify why it should be someone else. To be examined. P will serve the person they want to examine. Then the D will have to apply to get the application for discovery set aside. D could argue that it is not speedy just and efficient way to resolve the dispute, Rule 1(5). 

27(6) the D should nominate someone to be examined for if the P does not know who would know most of the information. 

Can examine angry former employees – will get good admissions. But D can say that he is a disgruntled former employee and request a switch under s.27(4). 

What are purposes of E4D?

· Get admissions. 

· Figure out the issues. 

· Get a settlement. Your side will see weaknesses in their case, strengths in the others, the quality of witnesses etc. 

Scope of questions in E4D:

Questions can be very wide – very broad. Anything that “might relate” to the material issues. Peruvian Guano approach ( if will strengthen your case, weaken theirs, or lead to something that would weaken theirs or strengthen theirs.

At trial the threshold for relevance is higher than at E4D. 

Oral E4D is in nature of c-e, but you are allowed to ask preparation questions before ask the citadel (metaphor for the most critical question).

Objections

Forliti 
Can object if the question relates to something not in the pleadings. But again the threshold for relevance is low.

“That question calls for assumptions” – could be an objection.

Cannot ask a two part question which will induce the party to admit both parts when he may not realize he is admitting to both parts.

“Opinion evidence” could be an objection because the opinion of the witness is not relevant. 

Can object if question is too vague e.g. “how was your health”. Consider how it will look on the transcript, you should give dates and other details to focus the questions. 

“Calls for speculation” could be an objection to the question “Would you have honked your horn if you had seen my client?” This is not really relevant. You can ask hypothetical scenario’s, but they are the exception. You put hypothetical scenarios to expert witnesses at trial, but less so to involved parties at discovery. 

Beware of counsel paraphrasing your client’s earlier answers, he may be trying to put words in the W’s mouth. 

(Woodshedding is when you tell your client too much: You can explain the process, and do a practice run, but you cannot tell them to forget information etc, this is called woodshedding). 

“Argumentative” could be an objection to a question beginning with “How can you say …”
“Question of law” – witnesses not required to give their opinions on the law, that is irrelevant. 
Fraser v Houston - Would not allow E4D on personal matters, said that was going over the limit of relevance. 
“Asked and answered” – REC Holdings said that this is not an appropriate objection – you are allowed to ask a question more than once. 

If are too many objections then can go to court and ask the court to give guidance on the type of questions which are appropriate (Rule 27(24)).

Court will award costs if the lawyer has really disrupted the process.

If counsel objects too much then it will give the opposition the impression that your W has something to hide, so they will be less likely to settle. 

Fraser River Pile and Dredge
Cannot call a recess to discuss the evidence with the client. Cannot counsel him about evidence in the overnight recess. Cannot get him to try and change the evidence. Reputation and relationship is what is at stake. 

Can use E4D transcript at a summary trial – very important in BC because they are so common.

In regular trial, can use E4D transcript on c-e, if they give different evidence at trial. 

Can also read the transcript in if the defendant does not take the stand. The D does not have to take the stand. 

Examination of third party – similar format to regular E4D. Modeled on US idea of depositions. 

There is no property in a witness – you can apply to have any third party E4D. 

28(3) – the test is quite liberal ( “may be material”.

Rule 28 transcript cannot be used for summary trial.

Interrogatories – are just questions, but you get the answers back in affidavit form. Helpful when you want to get information that has to be gathered. 

Roitman is a good summary case for interrogatories. 

Particulars v interrogatories. Particulars are an extension of the pleadings, but interrogatories result in sworn evidence. 

Rule 30 – physical examinations. Mostly personal injury cases. Can apply for a substitute doctor.

Are also property inspections under this rule. 

Civil0317
Summary trials
Called “paper trials”.

No live witnesses – based on affidavits.

Embodiment of 1(5) goals. 

BC leads the field in this method in Canada. Has been used a lot in USA. 

Can have trail complete within 6 months of filing writ. 

Chu v Chen: Justice Bouck is a bit skeptical about summary trials.  Says that are less accurate than regular trials. Says that counsel are not responsible in preparing materials. But then gives some good guidelines for limiting the amount of materials. 

Can have c-e on of deponents, you can concede to c-e, or judge can order it. 

18A has to be in front of a judge, not a master, because it is a trial. 

You highlight points of facts and law and then the other side does the same and then the judge decides. 

Often a preliminary argument as to whether 18A is appropriate – sometimes one party wants to drag it out to a regular trial so that they do not have to pay. Some judges say that they will only be able to decide if it is suitable for 18A after they have gotten into it a bit. 

As a lawyer you should not swear an affidavit because:

1. Can be c-e on it, and when in the business of appearing honest – you do not want to be c-e and have your honesty put into question.

2. When you swear it then you waive privilege so then all of your notes etc. can be bought into evidence. 

Other types of evidence for summary trials:

· c-e on affidavit

· Documents from discovery – but they have to be verified and authenticated by someone with direct knowledge of them. If need to rely on documents that are not proven then you will have to go to a regular trial so that can call W to authenticate documents. Alternatively a notice to admit can be used to authenticate documents under Rule 31. 
· Interrogatories (can also authenticate documents this way).

· Are NOT allowed to admit Rule 28 transcripts. 

· Can have photo’s and documents. 

What if want summary trial but key witness will not co-operate, will not give affidavit etc – then there is little you can do, cannot subpoena them. 

Inspiration management v McDermid St Lawrence
Very important case – McEachern sets out guidelines for summary trials. Sets out the test for suitability for summary trial: 

· Amount involved

· Urgency

· Cost of taking the case to full trial

· ….then other factors that I missed in class – See CAN. 

Summary trials are not perfect justice, but will be greater loss of justice if we make everyone wait for full trial. Are many reasons why would not be suitable to proceed under 18A. 

Head on conflict in affidavit evidence leading to credibility issues are the main reasons for saying that is not suitable for 18A:
Misrepresentation for example is a difficult matter to do on summary trial. 

If there are third parties involved then 18A is difficult.

But now judges are more inclined than they used to be to proceed under 18A. 

If there is a jury notice then it may dissuade the court from going under 18A just because one party wants to, but it is at the discretion of the court.
Constitutional issues and land claims are seldom done on summary trial. 

Custody battles not suitable for summary trial. 

Fraud is hard to do on summary trial, same for defamation, because credibility issues. 

Litigating in slices / piece meal basis – this is what people who do not like 18A say. 

Have 18A on liability, and then another trial on damages. Damages require expert reports etc, so should we put that issue off until have determined liability? 
If is a tort claim – first determine if there was a duty of care, or was the standard of care met. 

Should be weary of breaking things up too much ( “Embarrassing” for the court when split into a liability and damages trials, and then findings on damages trial are different e.g. Heart surgery goes wrong – doctor found liable for damaging lung capacity. Then in damages trial it is found that actually had lung defect from birth, and that maybe the doctor never caused the injury anyway. 

In inspiration management McEachern said that judges must not be timid in applying 18A judgments. Don’t just say that there are some credibility issues and then say that is not suitable for 18A – can c-e on the affidavits even if neither of the parties request it. But the c-e is normally not in front of the judge. 

Can not c-e on affidavits as a matter of right. Have to get a court order, and may need good affidavit reasons of your own to get the order. 

Complexity is another reason why summary trial may not be appropriate. 
Western Delta
Was a complicated case for resolution under 18A. Land deal for moving PNE to Burns Bog. Allen says that this case strained the boundaries of summary trial rule. $20 million at stake – 20 volumes of evidence. Took 12 days just to determine if 18A was appropriate. Argument under 18A(8) can be made to pre-emptively send the matter to regular trial as opposed to 18A. 

Typical 18A trial is less than 2 days. 

Allen J. says that there is a high threshold to show under 18A(8) that a summary trial is not appropriate. 

Rule 18
Test similar to that under Rule 19(24), if claim is so bad then can apply to have it struck. Judge does not weigh facts or law but just decides if there is a valid claim. 

When would you use rule 18 instead of 18A?
Under 18A you only get one attempt, then go to regular trail, but under rule 18 you can try for judgment on part or all of your claim. There is a risk of losing with no chance of going back if fail under 18A, but this cannot happen under 18.

If the other side advances a claim that is obviously a loser, then can try under rule 18. 

Either the P or the D can bring an 18A application, but only P can bring a Rule 18 application. 

Injunctions 
An injunction brought early in an action may define the outcome of the lawsuit. So the injunction application could end up being more important than the trial that will never happen anyway. 

Courts are aware that the injunction order / dismissal may define the action and this is done on very limited evidence. 

Issue of irreparable harm is central for injunctions. 

You have to have the action started before you bring your injunction, so may have to file writ first – well I am not sure of this, see Rule 45(2), yes, after class Crerar agreed that can bring injunction w/o starting action first. 
American Cyanamid 
Is the leading case on injunctions which are a discretionary remedy. 

Said that do not require a strong prima facie case – just show that there is a serious question to be tried. In RJR this is said to be a low hurdle. 

Then ask if there is risk of irreparable harm (not compensable in damages, or where damages are very difficult to calculate) if the injunction is refused. 

Then go to balance of inconvenience.

Irreparable harm:

· If national monument or natural resources are destroyed. 

· If company customer lists are stolen.

· Can say in contract that breach would be irreparable harm – tailor it to the injunction test. 

Balance of convenience: 

Is a weighing of who will suffer the greater harm, but only get to this stage if both parties will suffer irreparable harm. 

Court should preserve the status quo. 

AG BC v Wale
McLachlin says that irreparable harm is just part of the balance of convenience test. So she does it in two stages. 

This case was affirmed by SCC. 

Law society of BC v Canadian Domain Name Registry recently applied the Wale test and it is the test that David Crerar prefers. 

Centre Ice Ltd: 
FCA says that the irreparable harm must clear and not speculative – cannot be inferred – must be sure that irreparable harm will result. 

Can be hard to prove irreparable harm – need to bring evidence on it. This is contrary to Wale at para 59 where McL says that clear proof as to irreparable harm is not required. 

Mark Anthony
Federal court test is applied, say that must be clear evidence of irreparable harm. 

Undertaking for damages is often required for injunctions. Court is fearful of making the wrong decision, ask the applicant to promise that they will compensate for damages that the adverse party suffers. Make sure you warn the client about this – don’t just agree on their behalf. Best to put this in the affidavit which the client swears. Then the client cannot say he did not know about it. 

Anton Pillar and Mareva
Mareva injunctions.
Also called a freezing injunction.

Anton Piller Order.
Can get order commanding the D to allow you to gather documents and evidence. Are not civil search warrants because need to get permission to search. 

Both of these can be obtained ex parte so there is no time for the D to destroy the evidence or dissipate the evidence. 

BC leads the way in this field. 

Worldwide Marevea injunctions are not always that practical – so have to serve them on the banks etc. that are more socially responsible. 

Silver Standard Resources
Used to have to show that the D was going to fraudulently dissipate funds – that is no longer the case. Court is no longer the slave to the formulae. 

Ultimate question = Is it fair and just in all of the circumstances?

VERY IMPORTANT POINT - Must make full and fair disclosure. Court is very intolerant when do not make full and fair disclosure. Risk of serious costs. You have a duty as an officer of the court. 

Civil0324
Admissions

Rule 31: Admissions streamline the trial process so that focus on what is really in dispute. 

Don’t fight about stuff that does not matter in civil cases. Will drag out the trial, will anger the judge and waste your client’s money.

May be disciplined with costs if waste time. 

Rule 37 – if recover less at trial that were offered in settlement, then will have to pay double costs from the time of the offer.

If do not admit in notice to admit when you should have, then TJ may later say that you should have admitted – and hit you with costs. 

You may want to admit things so that the P does not call witnesses to tell a sympathetic story – may ruin your whole case. 

Must pay attention to notice to admit – if you do not reply, then will be deemed admissions. 

If you deny the facts, then you have to give reasons for it. 

Should agree on documents being original – will anger the judge if you force the opposition to prove every document is authentic. 

Rule 35: Pre-trial conferences are mandatory for many civil cases, say if > 5 days. Court leans on party to admit things to narrow the issues. 

Many of the rules narrow the issues and try to focus in on trial. 

If you have co-operative opposing counsel then you may not need these rules, but if not then the rules can be useful. 

Notice of trial = document from which you obtain trial date and then deliver notice to the other parties. 

P will want to get notice of trial ASAP, will maybe take 2 years to set a trial date, and D will not likely want to do discovery etc. until trial date is looming. 

Trial record = latest version of pleadings etc. 

Pleadings frame the case, particulars narrow the pleadings. 

Any orders governing the conduct of the trial are also included in the Pleadings. 

Trial certificate = tell the court that you are ready, you have done discovery etc. 

You may want to change the words on the certificate to convey the truth of the state of affairs. 

If no one files the trial certificate then the court will put over the matter. 

Rule 39(29) = Court can decide order of evaluating the issues. Creative council will look for ways to present and persuade the court as to the order of dealing with the issues. 

So if P wants to bring the sympathetic W’s, then the D may tell the judge that admit XYZ, and that should rather try the clinical duty of care matter first, then judges emotions will not be high. 

But P may say that justice requires that the victim’s evidence should be heard. Or say that you are going for punitive damages and that you need to demonstrate the severity of the injury. 

Limitation defence is an example of something which can be heard ahead of the other matters. 

Sometimes is hard to define a neat well contained issue which can be tried first, but should try and be creative. But must ask if are serving the policy interests of the rules – or are you going to complicate the matter by severing liability and damages for example. Do not want contradictions between the two stages of trial.

Under Rule 26(15): Court can choose a preliminary matter first if do not want to share all information on discovery. 

Skillings
Judgement on liability based on deemed admissions. When you reply to notice to admit you have to specifically deny the truth and say why, or else must say that it is privileged or whatever. 

This notice to admit is succinct, mostly statements of facts, not argumentative. Should not put too much into any one statement, else they will not admit it. Make short, clear statements of fact that can easily be admitted. Do not be argumentative. 

In Skillings #2 the judge allows the deemed admissions to be withdrawn so that can have a trial on the merits. Say that the failure to comply with the notice to admit was an irregularity only – court rejects this. Then want leave to withdraw the admissions under 31(5).

Not much changed between #1 and #2, but the lawyer changed, and the second one was much better, this would have made the difference. 

Skillings #2 was almost like an appeal, went back to the court and said that they made the wrong decision in giving judgment on the deemed admissions before. 

In this case the judge had not actually entered the judgement – is within the courts inherent J to control its own process that allows it to delay entering on the chance that there was some matter that was overlooked and may be discussed on application shortly afterwards. British Securities v Clayton – relies on courts inherent J to change the decision before judgement is entered. 

But this is a blow to finality and certainty when judges to this, so should rely on the normal appeal process. 

But this J does exist to ask the judge to exercise inherent J to reconsider the order. 

Nathanson says that #1 and #2 are incompatible so one must be wrong. No new information was presented – so which one is wrong, which do you prefer? 

Third option in #2 (always think of creative options): Have a trial on the merits, but assume some of the questions in the notice to admit to be true. Ask D for some evidence on why the items in the notice to admit were not admitted – put pressure on the D to admit a lot before you set the order aside. THINK CREATIVELY. Do not have to go for an all or nothing option. Ask D for experts report to show that facts claimed are not true. Nathanson would have supported an intermediate option. 

Expert reports
Function of expert evidence is that must assist the TOF in matters outside the knowledge or lay people. 

Expert evidence is governed by rule 40A and the BC Evidence Act, s.10 and 11.

Rule 40A
Notice is the key element – have to give notice so that the other side can evaluate the merits of the expert opinion. 

Need to qualify the expert, and then ask the court for permission to have the expert give evidence.

Make sure that your expert is properly qualified. 

If you want to c-e opposition experts then you must give notice. 

Facts and assumptions on which the expert’s opinion must be based. Experts do NOT decide what the facts are in the given case. 

Must say who the expert is who is primarily responsible for the report.

When the expert testifies then the privilege over the experts file is waived. 

Expert must be independent. 

Objectivity, independence and integrity are the essential characteristics which experts must achieve – they are not partisan!

Cannot give opinion on ultimate issues.  

Role of counsel is essential – exam question – must guide expert and not tell the expert how to fashion the report, give them guidance on the fact that they cannot decide the issues. Lawyers know the rules and must guide the expert. 

If trial is technical, is important to get good experts, they will be critical to the outcome – judge will have to rely on them for liability AND for damages. 

You only have to disclose the experts that you actually use, unless there is cross pollination between experts, then have to tell the opposition that the experts met. 
Civil0331
Costs is a dynamic area of law – is always talk of change. Cost regime is policy driven.

Court has wide discretion for awarding costs. 

Will award costs against counsel who behave badly.

But generally courts will be conservative in cost awards. 

Could be an assignment early in your career to draw up a bill of costs and then have to defend it in front of a master. 

Handout on Rule 68 – deals with access to justice. Allows for a simplified procedure ( no E4D, no Peruvian Guanao definition of relevance for discovery ( only relevant documents have to be produced for claims under 100k. 

General discussion of costs
Is lots of jargon – intended to clarify, but tends to confuse. 

Normal cost regime – winner gets party and party costs. Is about 20-30% of actual legal costs. Should warn clients of this at the start. Even if they win – clients will have to pay a lot in costs. 

Winner will get full disbursements – expert report, fly in expert, photocopies – all reasonable disbursements. 

In Ontario part and party costs are called partial indemnification costs. 

Special costs – also referred to as solicitor and client costs (this is the old term) – will be about 90% of total actual costs. 

Will only get special costs if the other side shows “reprehensible behavior worthy of contempt by the court”.

“Increased costs” = old term when winner pleaded with the court to bump up regular party and party costs, but this is not longer allowed. 

Canada is midway between UK and USA. In England you get close to the amount you spent if you win. 

Zeta Jones and Douglas had K with OK magazine for wedding photo’s, then Hello magazine snuck in a photographer, they won, but only got 14k in winnings, but got 4 million in costs. 

Very rarely in Canada will the costs award exceed the damage award. 

In USA each side generally pays their own legal fees in total. 

Prichard paper in Watson – USA is more plaintiff friendly, unlike the UK because in the UK if P looses they will be hit with big costs.  

Double costs 

Can get award of “double costs” when the opposition did not accept your reasonable formal offer to settle, and then lost. Court will decide if the party should have settled. But this is only double party and party costs. 

Even if party that refused the offer wins, court may say that will only pay costs up until the time the offer was made. 

Can send out offer to settle for 1 dollar on the first day – then if other side looses then you can theoretically be awarded double costs from that date. 

Is under Rule 37, offers to settle. 
Have to say that you are offering this settlement plus costs. Must separate this so that later the judge knows what the actual offer to settle was. 

If you win against p the P who would not accept the offer, then double costs are paid – from the time the offer was made, NOT BEFORE, so should definitely make an offer before trial b/c that is where the most units accrue. 

Be careful of offers to settle when there are multiple parties. 

“Calderbank (sp?) letter” = informal offer to settle i.e. lawyers letter as opposed to an offer in the proper court form. Not clear if offer that is not in formal form constitutes an offer to settle – so best to just put your offer in the official form. 

Rule 37A refers to offers in any form. 

Bill of costs
Appendix B schedule 3, p SC – 547 ( get units for each activity. 

See sample handed out during class.

8 large 3 ring binders = 7/10 for item 7.

Do not normally write how many it is out of b/c you want to be vague on how greedy you are being. 

Depending on the scale you get different amounts for each unit. pSC – 547 in the white book.
Judge will define the scale of tariff’s, but default value is 3. 

Watson is very Ontario based – they have a different system of costs. In Ontario they consider reasonable rate for counsel and then look at actual billed hours. 

Note how the disbursements are a high proportion of the sum eventually paid. 

In reality the total cost of this trial would have been about 60k.

Note how item 31 is payment for the costs sheet preparation – but is only $80.

Often do not bother to have a hearing on costs, stakes are too low, and takes to long – so just bargain with the other side.

The process of creating the bill of costs is called taxation. 

You could file an appeal as a tactical move in negotiating costs. 

Normally the cost determination is before a master who did not hear the case – so is hard to have an argument of what the unit value should be. 

Judge could just award a lump sum costs award at the end of the individual application.

Pittman v Bain
Apportionment of costs was not allowed. 

Apportionment is when the winner gets costs, but then there is a deduction for winning counsel unnecessary prolonged the trial, or dragging out c-e of expert. 

So under apportionment you apportion costs according to time spent on issues, and then depending on who wins each issue you apportion costs. 

Suggestions for how to improve the costs scheme:
Increase small claims threshold. 

Have an application in the beginning where the master advises on what the award of costs would be based on the frivolousness of the claim. 

USA system is a good for promoting access to justice. 

Special costs
Rule 57(3)

Need extreme behavior – scandalous, outrageous, reprehensible. This is the old language that used to be used, now the courts may not require such bad behavior for awarding special costs, but the standard is still high.

Akbar case – level was “careless”, BCCA said that is within TJ discretion to condemn milder forms of conduct . Mareva context is more likely for special costs – will likely get special costs if it gets set aside for lack of complete notice. 

Courts are hesitant to award special costs, but should maybe be more inclined to do it.

I don’t like the word “special” – prefer “substantial indemnification” which they use in Ontario. 

Will also consider whether the D retracted statements etc. in defamation action, did they apologise.

Robson v Chrystler

Access to justice. 

In BC there are no costs to either side in class action.

In Ontario normal cost rules apply to class actions 

In this case there was cost award against the losing plaintiff because the action was not certified as a class action.

Is a high threshold for public interest before that will be allowed to affect cost awards. 

The no costs rule for class actions only applies after certification – but certification can be long and expensive, so should this be changed – could say that only rich D’s get class actions against them so should be no costs at all. 

Security for costs
Pay money into solicitors account.

Very hard to get.

Almost impossible to get against an individual. 

But if can show that it is a business from another J. then you would be most likely to succeed. 

The order is not in the rules of court, but in the business corporations act. 

Contingency fees 
Had them for about 10 years in BC.

Only for class actions in Ontario.

They have to be approved by the court. 

Can be any amount up to 33.333 % for motor vehicle claim, 40% for other claims. 
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