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Access:
Class actions

Contingency Cost rules not only access to justice – how do we want substantive law to develop?
Advising client:
LIMITATION PERIOD – when is it – check all statutes (local gov act = 6 months) 
Advise on costs – even if win 

Likely to recover.

Careful to revitalise oppositions option for a counterclaim.

Service ex-juris? Hague convention – and then will they recognise the judgement. Morguard full faith and credit, constitutionalised in Hunt.
Will you be able to recover.

Cease and desist

Consider mode – petition or writ of summons

Petition is good for speed, if say animal being mistreated – else go by writ and make interlocutory application under rule 44, 51A says before noon on the day before.

18A trial – is it a credibility matter

Injunction

Decide who to sue AND where to sue AND in what court

Future business relationship

Other options – gov to bring charges under federal trade commission. 

If going for default judgement don’t bother with SOC for now.

Be nice to your key witness.

Undertaking for damages
Contingency 
good: lawyer more informed, incentive for efficiency, risk on lawyer, avoid moral hazard of over booking, 
bad: easy case P gets gouged (moral hazard), objectivity compromised, unethical practices coaching W’s, harassing claims to coerce settlement. 
get court approval 
33% / 40%

indemnity rule bad for P’s, stakes are higher – encourages strong cases, discourages novel ones. 

Can share some of the costs onto the lawyer as well. 
Law society could publish stats. 

What is the problem – litigation explosion or unredressed meritorious claims. 

Costs
Apportionment – Pittman estate v Bain
Class action costs rules.

Security only if is a business from another J.

No costs for matrimonial or unusual e.g. Consumers glass = uncertainty in the law. 
In discretion Consider: degree of success / public interest / party litigation conduct / complexity
Give special costs when: Reprehensible behaviour worthy of contempt / trust defending. 

Costs rules affect substantive law – indemnity system discourages novel litigation.
MacDonald construction company v Ross – allow amend pleadings, but give lots of costs – so can decide on merits. 
Costs as discpline
Aylsworth – discourage repeat litigation. 
Kiewit – if want stray documents, you must give security, pay outright, just be denied
Disrupting the discovery process
If do not admit things that should have been admitted.
If call expert for c-e and gain no useful information. 

Double costs from the time of a reasonable offer. 

Reprehensible behaviour worthy of contempt – special costs

Careful to punish lawyers – don’t want to temper passion (Young v Young)

Maintenance = when improperly fund, say to further private agenda (Young v Young, but no costs b/c church paying)

Costs against third parties (Smith v Canadian Tire)

Can order solicitor personally liable to his client – so get an indemnity if client telling you to be a dick. 

Default judgements
Discovery
· Avoid surprise – make trial more efficient

· Get evidence so process more accurate
· Get admissions

· Size up opposition 

· Narrow the issues

Allowed hearsay – although will not be admitted at trial. 

Instructing client is critical, take initiative (relevance = legal)/ integrity = no dump truck litigation / privileges must be protected.
3 parts for listing – producible / no longer have / privileged.

No affidavit unless requested.
Continuing obligation, exclude if don’t inform (Burke v Gauthier), but can hold back and show tapes for impeachment (Machado v Berlet)
Craig (candour over suppression / notice over surprise) v McEachern in Hodgkinson

“relating to a matter” is broad, low threshold for relevance. 
Can object, but be restrained, cannot call recess (Can-Dive).

Not personal matters (Houston)

Can ask the same question more than once (Rec Holdings)

Examination for discovery
· pin the W down to an opinion (does allow info to be gained for perjury)

· Encourage settlement –when agree on the merits of cases / starts costing $$$

· Get admissions

· Determine the case to be met

· Avoid surprise / narrow issues

Authenticate documents for 18A purposes.

Transcript not public record

27(4) – get to choose, but they can apply for substitute
E4D makes settlement better informed. 
“Employee is broad” – but not that broad – Joseph Silaschi GC v City of Kitchener (not allowed to E4D the cities architect.

USA – can examine more than one.

Carleton Condo v Shenkman – cannot examine resigned engineer until fully tried with new ones – specific wording of the rules is important. 

Letters of request (letters rogatory) if outside J – comity, but not allowed fishing, must get info from other places first, consider connection (Fecht v Deloitte v Touche)

Expert reports
Rule 40A

Outside knowledge of lay people

s.10 and s.11 BCEA

notice is key

who wrote report

experts file is no longer privileged

Objective / independent ( non-partisan, 

No opinion on ultimate issue

Role of counsel essential – must advise

Only disclose experts used, but notify of cross pollination. 

Interlocutory applications
Time goes both ways – abridging and not abridging may cause worse violation of rights (Murphy).

Temporary and Discretionary - ex parte - Rule 45(3)
interim (valid for a short specific period only) or interlocutory (binding until trial). 

Does not determine final rights, but is an adjustment of rights until the final outcome. 
Element of surprise, obtain good settlement, prevent imminent harm. 

	Interlocutory Injunction Test – American Cyanamid test modified by NWL v Woods

	1. Is the court satisfied that the claim is not frivolous or vexatious, but that there is a serious question to be tried? If NO, the application is refused. If YES, go to stage 2. 

	2. Will compensatory damages be an adequate remedy to the plaintiff if the interlocutory injunction is not granted and the plaintiff succeeds at trial? If YES, the application is refused. If NO go to stage 3.  

	3. Will compensatory damages be an adequate remedy to the defendant if the interlocutory injunction is granted and the defendant succeeds at trial? If YES, award the interlocutory injunction and end the analysis.  If NO, go to stage 4.

	4. Will the ruling on the application have the effect of deciding the ultimate dispute between the parties?  If NO, go to stage 5a.  If YES, go to stage 5b.

	5a. 

Does the balance of convenience clearly favour either granting or not granting the interlocutory injunction? If YES, this decides the matter. If NO i.e. the conveniences are evenly balanced, then the relative strengths of the parties’ cases can be considered, but only if one party has a significantly stronger case than the other. If the cases of the parties are of approximately equal strength, then the matter must be decided considering the balance of convenience alone.
	5b. 

The matter should be decided by concurrently considering the relative merits of the parties’ cases (even if the cases are evenly balanced) and the balance of convenience. 




Followed in RJR and Tremblay Case

ex parte (Murphy v Dodd)
Duty on the applicant to make a full and fair disclosure of all material facts.

Materiality decided by the court, not by the applicant.  The applicant should inform the court of all possibly material facts and allow the court to determine materiality.

The duty of disclosure applies to any additional facts applicant would have known if he/she had made proper inquiries.  

The extent of the inquiry required by the applicant will depend on the particular case. Nature of the case, the type of order applied for, the probable effect of the order on the defendant, the degree of urgency and the time available for making inquiries will all influence the extent of inquiry required by the applicant.

In the event of non-disclosure by the applicant, the order may be immediately discharged, modified or allowed to stand unchanged.  This will depend on the severity and materiality of the non-disclosure. However the court will not look lightly on non-disclosure by the applicant.  Failure by the applicant to act in good faith will be taken seriously by the court and will result in full costs and possibly punitive damages being awarded against the applicant. 

SCC said can consider the merits. Did not decide on balance of convenience. Said must consider the real issue on interlocutory decision IF is a serious moral issue. Said that this is unusual, normally only consider if there is a fair question to be tried and then determine the balance of convenience.
Irreparable harm = not compensable in damages, or where damages are very difficult to calculate:

· If national monument or natural resources are destroyed. 

· If company customer lists are stolen.

· Can say in contract that breach would be irreparable harm – tailor it to the injunction test. 

If balance of convenience is even - court should preserve the status quo (Wale).
Wale - Whether damages adequate = common sense. 
Clear proof of irreparable harm is not required, doubt as to the adequacy of damages as a remedy may support an injunction  
Don’t be a prisoner of a formula, be just and equitable in all the circumstances of the case / flexibly.

Steps are described as independent, but weakness in one may be compensated for by strength in another. 

Centre Ice Ltd says that the irreparable harm must clear and not speculative – cannot be inferred – must be sure that irreparable harm will result. 

Can be hard to prove irreparable harm – need to bring evidence on it. 
Mark Anthony - Clear evidence of irreparable harm. 
Undertakings
Interrogatories
Get admissions b/c are in sworn affidavit form.

Joinder / severance
Utility – what is the degree of commonality

Avoid inconsistency

3PP – rel of indem / breach of duty to D related to main action  / RASC between 3PP and relief or subject matters.

cross claim

RJ ensures joinder of issues

Join just until trial / join for liability but not for damages.

Representative action?

Innovate: [Aylsworth: Use the same judge (bias v efficiency and consistency), make 3PP wait, but delay recovery] / [Birtles – lawyer can sit out until notice issue]. 

Bullock order.

Class action: pre/post cost rules / s.4 CPA ( COA, >=2, common, preferable ( Nuanced judgement when have common issues. 
Contribution = partial indemnity.
Tactics if join another P:
Complicates matters - delay / conflict of interest / can share costs / prejudice from info other P gives on discovery / all P’s must have same counsel. 
Jurisdiction
= power and authority to hear / order. 
Limitation periods
Fairness to D

Is a defence that must be pleaded.

[Diligence, certainty for D, evidence, consistency].

Consumer glass – hard on builder, harder on homeowner. When would facts have been discovered by reasonable diligence (Kamloops v Neilson, Central Trust v Rafuse – sol negl.)
MK v MH – reasonably capabable of nexus between acts and injuries.

Laches  = if changed in reliance / P acquiesced [reasonable discoverability applies – MK v MH].

If same event, same duty breached then can amend to include more/different damage even if limitation period up (Cahoon v Franks)
Originating process
Writ is default
Facts in dispute

Petition 
Facts are agreed 
Affidavits only
Not charter – need evidence for s.1

Particulars
Extension of pleadings

Limit scope of oppositions case

IESPIT
Pleadings
· Must disclose a COA (even a novel one [Jane Doe]) or legally sound defence.

· Eliminate surprise
· Determine outer limits (tactic to leave them broad, but then lots of discov), then narrowed on discovery

· Special rules for different COA e.g. must say what conduct was improper for defence to wrongful dismissal (Copeland v Commodore Business Machines).
· Can plead conclusions of law – and plead variety of scenarios to get to this
· MacDonald construction company v Ross – must plead so as to bring all defences to attention of P, “D does not admit that P suffered the damages alleged” does not support vacancy defence”.

· Must raise positive defences, e.g. lease must be in writing (Severin v Vroom).
· TJ cannot find in action not pleaded or argued (Sask Telephone)

· Can plead even if have not evidence yet. 

· Consider just and convenient to amend (limitation period being beaten – consider the factors)
· Be generous to pleadings before striking allowing for inadequacies in drafting (Jane Doe).
· Can decide ?OL on application to strike (Nelles)

Pretrial process:

Pleadings

Particulars

Discovery

Interrogatories

Document discovery

Examination for discovery

Pre-trial examination of W – rule 28

Notice to admit

Right of inspection – Callis v Stop 48 and also by doctor if P damage in issue
Interim relief

Privilege
HvS mixes them, but s-c protects relationship, litigation protects adversarial system

Hickman v Taylor – tug taylor sank, 5/9 crew drown, 4 settle, 5th wants to see discussions between tug owners and survivors – lit priv applies (sole purpose test not applied, P just wanted to check for omissions.
A.M. v Ryan – sexual abuse by doctor, twice victimised, partial disclosure. (general rule is one of disclosure). 

Interest of D less in civil case.
Consider Manuel v Head where P looses rights. 
Res judicata    
Finality (2x vexed), consistency, efficiency, effort in first case
Collateral attack
CUPE
COA estoppel (claim preclusion)
Las Vegas – must challenge bylaw and argue legal non-confirming use in one action ( privies, or even if not would still be an AOP. 
Must address all issues which would have been covered by reasonably diligent counsel, or even stricter test = all issues which properly belonged to the litigation.

Not allowed a try them one by one approach. 

Counterclaim can be bought later if unrelated.

Grandview v Doering – cannot re-litigate with a new theory of causation.

Hoystead v Taxation commissioner no end except when legal ingenuity exhausted

Can’t split your case, but if insurance contract does it then not AOP (Vaughan v Scott).
Applies to default judgement – so maybe let it slide.

· Merits e.g. dismiss for J is not merits, default J is, limitation period is not.
· Jurisdiction in previous proceedings

· Final – refusal of interlocutory I is not final. 
· Mutuality
Exceptions for special circumstances – Fraud of proceedings / New evidence (McIlkenny) – test is high, not oath v oath.
Issue estoppel 
Requirments:

· Same issue
· Resolution necessary (and did parties make full effort with full opportunity?)
· Final

· Mutuality

Should only have one day in court for each issue

DNMIE = less contentious: Failed P against new New D (Blonder Tongue) or new P against old D.  
ONMIE = P uses against old D (Parklane Hosiery - not allowed if P had no good reason to join).
Public resources argument, not only the parties. 
Say that wait and see can wait but then bound either way. 

AOP
Bring administration of justice into disrepute – arbour wants to preserve integrity – repetitive litigation does not even guarantee certainty. 
Can bring action if standard of proof lower – OJ simpson

Flexible alternative to ONMIE
Not an AOP for P after walker estate to argue ONMIE b/c had been case management system. 
Minott v O’Shanter – employer could only benefit from employee admin tribunal hearing, so not allowed to take wait and see attitude

Solutions: 

Require good reasons from seemingly WAS P. 

Say P bound good or bad.

Did D request consolidation.

s-c costs for action 2 against D. 

Use previous findings as strong presumption

Arbour in CUPE – flexible and principled, general fairness – I agree, fact dependant. 

Service
Must convey the point
Settlement

Consent coerced / no review / less merit based / D will reduce offer / no impartial judge – so have intimidation / public purpose of litigation 

Standing

Used to require violation of personal rights – still the rule apart from when court gives standing. 

Standing originated from public nuisance.

Write to AG if have public nuisance

No right w/o remedy

Borowski = lead case of trilogy – affected by it directly or genuine interest as a citizen
Declaratory / exculpatory statute

Factual vacuum – like evidence

Private agenda

Statute gives taxpayer the right to challenge city bylaw (Dupond v Quebec – montreal protestor).

Public interest is OK – but limited judicial resources – New Ross Consolidated School – let principal bring the action. 
Summary trials
Judge must preside
Evidence: c-e on affidavit, documents from discovery, interoggatories, rule 27 (but not 28) transcripts / other photo documents.

Suit 18A: resolution of key points assist settlement on rest – separate and discreet issues / amount involved small compared to cost of full trial / urgent. Consider if yes and no answer will resolve issues. 
Do not suit: credibility (Fraud MR), 3PP, wants jury, constitutional, custody.

Criticisms: Inefficient to split the case / Piecemeal ( contradictions / inadmissible evidence in affidavits / no narrowing of issues / Not perfect justice / 3 trials / 12 days in WD just to decide if proceed under 18A

Time considerations
Stautute - Limitation periods

Rules - Deadlines for appearance, replying to writ, statement of defence
Estoppel

Laches

Evidence of experts s.10 and s.11 of evidence seem to say 30 days, rule 40A seems to say 60 days. 

Truth must prevail, not a game of bluff and surprise. 

Values

Adversarial – the big assumption

“procedure effects outcome”

Rule 1(5) – just speedy and efficient
Access
Provide procedures so that even if small loss you can band together – class actions

Allow service ex- juris – so can sue here for light bulb injury. 

Correctness (accuracy)
Merits – limit character evidence – but default judgement not on merits.

Right to review – but risk compromising costs, finality

Cost 
ADR

Efficiency
Most important is person outside (Aylesworth)

Fairnesss (Due process)
Participation - Everyone gets a chance to say their say. 

“Procedure affects legitimacy and acceptance” – necessary for the rule of law.

“procedural value totally unrelated to outcome”

Instrumental (outcome and feel like they influenced) v normative (Respectful, impartial, polite judges – and perceived to be so!)

Normative factors have large bearing on perceptions of fairness.

Right procedure depends on stakes (SCC, R66) “one size does not fit all.

Reasons must be given

Right not to not be dragged through frivolous – summary judgement

Finality / speed
Limit to evidence – no hearsay, expert only when necessary

deadlines

Limitation periods

Limit to appeals

Intervenors only allowed if necessary (Murphy v Dodd), wastes time.

Res judicata

Notice
Right to notice (Murphy v Dodd)

To know what comes next

Flexibility
Judicial discretion within rules – but reduces predictability

Law changes to adapt to new situations – do not blindly follow precedent

Professionalism and respect for the system
During discovery must be open

Non partisan expert reports

Predictability / consistency – rule of law
Rules must be applied

Judgement must be enforced

Trust
In discovery – not even required to swear affidavits like in Alberta, unless allegations of incomplete

Cases mentioned in class not on syllabus
Murphy v Dodd





deaf abortion
Tremblay






merits of abortion on interloc
M v H







incest limitation period
Consumers glass





roof collapse – limitation period
Kamloops v Nielson





foundation - limitation case
Novac v Bond






breast / priest
Borowski






standing / abortion
Las Vegas






RJ / strippers
MacIlkenny






Birmingham 6
Birtles v Commonwealth of Aus.



Lawyer misses limitation period
Rec Holdings






can repeat questions on discovery
American Cyanamid





sutres - interloc
Clayton v British American Securities [41(14)]

J to delay entering
Pittman v Bain





apportionment of damages
Cases in Watson not mentioned in Syllabus or Class
Fowler v Fowler



Judge calls W in marital dispute
Phillips v Ford Motor company

Not an inquisitorial system

Meek v Fleming



Demoted policeman scam. 
Pittman Estate v Bain



Blood - apportionment
Young v Young



No costs for Jehovah when church paid
Copeland v Commodore BM


plead defence to wrongful dismissal details
MacDonald Construction Co v Ross

Fire, lawyer misses limitation period. 
Severin v Vroom



Must raise + lease writing defence in pleadings
Sask Telephone



TJ on own mission – cultivator damaged
Nelles v The queen in right of Ont

Nurse can sue AG
New Ross Consolidated School 

Principal bring the action. 

Grandview v Doering



burst banks – NO, acquifer theory.
Hoystead v Taxation commissioner

no end except when legal ingenuity exhausted
Cahoon v Franks



Car accident, added PI to property damage.
Vaughan v Scott



Insurance K splits car accident case. 
Blonder Tongue



Patent P tries second time
Parklane Hosiery



Shareholders sue after security commission.
Smith v Canadian Tire


Whaley selling shares
Minott v O’Shanter



labour discipline hearing – employer can’t IE.
Callis v Stop 48



go cart brakes
Joseph Silaschi GC v City of Kitchener 
not allowed to E4D the cities architect.

Carleton Condo v Shenkman 


Resigned engineer
Fecht v Deloitte v Touche


No fishing for letters rogatory.
Burke v Gauthier



Bus driver gets worse, continuing disc. Oblg.
Machado v Bertlet



Can use surveillance tapes to impeach. 

Hickman v Taylor



Tug sinks
Manuel v Head



P must be examined after car accident.
