Watson CAN

CHAPTER 1 – INTRODUCTION TO CIVIL ACTIONS AND COURTS
Structure of a civil action. P10

Considerations before start the action, p11. 

First try and settle – try a demand letter. Litigation is expensive, avoid it if possible. 

Consider if court will accept your clients view of the facts. 

Explain the consequences of winning i.e. will still have lawyer fees.

Enquire as to the D’s ability to pay. 

If want an injunction that if fine, but it is NOT contempt of court to not pay a judgement. 

Concise description of the main stages of a civil action, p12

Deciding to Sue

What will your cause of action be?
Can you prove the necessary facts within the rules of evidence?

Is it an innovative claim – will the D apply for the claim to be stuck out for not disclosing a reasonable cause of action?

Selecting the appropriate court

Subject matter J – Federal court, provincial court, Family law, labour tribunal?
Pecuniary limit J – Small claims?

Remedies available to the court? Can a provincial court issue equitable remedies? 

Superior courts e.g. BCSC are courts of equity.
Commencing the proceeding 

Writ of summons (writ) (Abandoned in Ontario – they have notice of action).
Statement of claim.
Description of parties = title of proceeding (formerly called style of cause).

Serve the writ.

If serving corporation can leave it with  officer / director / agent or person in control / management.

Employ process server.

Apply for substituted service if D being evasive – maybe advert in newspaper. 

Can use application rather than action to resolve some disputes, but only if do NOT need to call evidence. 

Asserting claims and defences: Pleadings.

Statement of claim should be allegations and bare facts only, not the evidence.

SOC allows court to determine if P has a COA – perhaps if D applies to have claim struck.
SOD must state facts on which the defence is based and must indicate which allegations of the SOC are disputed.

The P can submit a reply if he wants.

D may submit a counterclaim (CC).
CC should state allegations and facts upon which CC is based, but not evidence.

D may also make a third party claim. 
SOC and SOD will determine issues at trial, agreed facts will not be issues.

Only allowed to adduce evidence at trial to prove facts in pleadings. 

Obtaining evidence before trial: Discovery.
Philosophy is that should know before get to trial what case has to be met. 

Discovery does two things:

· Tells you more about the opponent’s case than the pleadings did.

· Obtain information to prove your own case. 

Affidavit of documents

Oral examination for discovery, under oath, transcript taken. Obtain admissions and if change story at trial can admit the transcript to ruin credibility.
Must disclose evidence which will be used at trial.
Can get orders to inspect property. 

Disposition without trial.
Submit an agreed statement of fact – ask court for ruling of law. 

Apply for summary judgement when one side has no case. 

Default judgement, or D can ask for case to be dismissed for want of prosecution.

Case management and ADR.
Case management – ensure the dispute proceeds through court rapidly and efficiently. Reasonable but firm time limits. 
ADR – perhaps court annexed ADR like settlement conferences.

Setting the case down for trial.
After discovery and all interlocutory motions done with (e.g. amend statement of claim), then apply for trial date. 
Mode of Trial.
Judge alone or judge with jury?

Most, but not all cases, have right to a jury.

Civil jury = 6.

Criminal Jury = 12.

Select jury members – can challenge for cause, say if friend of the D, but if has had bad recent doctor experience that may not be enough even if is a personal injury case. 
But do have 4 free challenges – for which no reason need be given.

The trial.
Opening statement – P outlines case, describes facts that will prove. 
Examination in chief and c-e (to test veracity), and then re-examination.

Application for non-suit. Apply at this time regardless, but judge will only make ruling if D says will not be calling evidence. 

D calls witness – examination in chief, c-e, re-examination. 

P can call evidence to meet issues raised by the D, but CANNOT call evidence that forgot to call or tactically decided not to call earlier. 

Address the Jury, P first, then D – improper to rely on anything other that the evidence properly admitted.
Judge charges the jury – IS allowed to express opinion on what evidence is believable and what is not – lawyers cannot do this in their address to the jury, they can only summarise the evidence in a way that suits them. 

However Judge must warn the jury that they can reject his opinion on the evidence, and judge must also advise on the law. 
Jury retires to consider the case.

Jury normally answers questions framed by the TJ.

If either of the parties objects to the charge, jury may be re-called and re-charged. 

At request of parties judge can give ruling notwithstanding the findings of fact by the jury. Will only do this if there was NO evidence upon which the jury could have reached that verdict. 

The judgment, its enforcement and its effect.

Can the P recover on the judgement – that is the big question. 
P can begin execution process by filing a writ of execution – then sheriff will seize D’s property to pay the judgement. 

Can apply for D to be found in contempt of court if D is not obeying injunction or other such order. 
Costs will cover 50-65% of fees + disbursements. 

Successful party prepares a bill of costs, which is reviewed by judicial officer if other party does not agree to the claimed amount. If loosing party will not pay, can execute it like on a judgement. 

Res judicata = a think decided (unless have a right of appeal).

The right of appeal and motions.
Appeals:

File notice of appeal which sets forth the grounds of appeal (statement of fact, summary of the points of law on which appeal is based).
Respondent can file a statement of law in reply to the appellant. 

Affirm, reverse, vary, new trial.
CA cannot change findings of fact unless patently wrong – but can reverse errors of law. 

If was a problem with a jury charge – likely have a new trial. 

If incorrect admission / exclusion of evidence led to miscarriage of justice – new trial. 

Do not call new witnesses in appeal proceedings.

Motions:

Motions are normally made to judicial officer i.e. master or judge. 

Apply to have pleadings amended, or to order party to answer question on discovery. 

For expediency reasons, there is limited right to appeal result of motion.

Flowchart of an action, p22.
See p24-25, but all rule references are for Ontario. 

Structure and purpose of civil procedure, p23.

Civil procedure refers to rules which must be followed.
Present evidence, make findings of fact, apply the law to those facts.

At trial level most disputes turn on the facts. 

Historical perspective
In law, trials and most of the evidence was oral. This is best way to determine credibility and the weight to be given to the evidence. 
In equity it was typically in written, affadvit form.

In oral form the judge and both sides hear the evidence at the same time. In affidavit form the parties know and are certain about the evidence before the judge.
Historically trials were continuous b/c difficult to have the jury come back later.
Today most civil trials are by judge alone – so adjournments are more practical.
Major objective of discovery process is to avoid surprises at trial. Goal of fairness. If there is nevertheless a genuine surprise then will likely give an adjournment, but loath to do so if have a jury. 

In continental Europe, do not have continuous oral trial, so do not need so much discovery, but under common law it is like a play, so must be prepared for the long continuous performance, so have discovery to prevent surprises. 

Trials can be long, so can file notice of motion if want to bring motion for interlocutory injunction or other provisional remedy. 
If there are no facts in dispute then do not need a trial.  
If claim or defence is legally invalid then do not need a trial. 

In these cases can apply for summary judgement (different to summary trial).

Due process perspective
Deals with fairness.
Even if have accurate (correct) result – still want parties to have sense of fairness. 

Fairness addressed not by the common law, but by the drafters of the rules of court – so do not need to deal with it in court – just follow the rules. 
Canadian constitution, unlike the US, does not say that should not be deprived of property without due process of law. 

In admin law there is a focus on due process and fairness – government decision makers must follow the process set out. 
Ingredients of fairness:
· Notice  - know what is coming and what the format will be

· Right to be heard – offer evidence and argue law

· Impartial adjudicator

· Notice of next steps in the proceeding.

· Right to not be bound by decision unless have been given fair chance to offer evidence. 

· Right to carefully reasoned decision.

· Right to appeal – this will keep the decision maker honest. 

· Right to not be dragged through frivolous proceedings i.e. right to summary dismissal of claim / defence. 

History of Courts and their procedure, p30
Originally courts of law had all findings of fact made by jury.
Courts of equity did not use juries.

At first had circuit judges, later had fixed courts.

Jury trials were expensive – so made a Court of Requests for claims < 40 shillings.

Initially was no court of equity, only got one in 1837.
1881 Courts of law and equity combined in Ontario (Judicature Act), but divisions still remained. Only in 1913 in Ontario was there complete joining of law and equity. 
1837 – judges of the courts of Kings Bench were allowed to draft rules of procedure which were then approved by the legislature, eventually got approved in 1842.

1868 – passed rule allowing for trying of matters by judge alone, unless either party served notice requiring a jury – essentially the system that remains today.

1869 – judges given power to appoint clerk of the court to exercise the J of a judge in chamgers – this is where masters today get their J from. 

Are still difference between UK and Canada – in UK there is no oral examination for discovery, they just have document discovery and interrogatories (with leave of the court).
In USA can orally examine for discovery not only parties, but also third parties to the proceeding – have not gone this far in Canada. 
CHAPTER 2 – THE VALUE OF PROCEDURE
Introduction, p53
Necessity of procedure if want legitimate decisions. 
Whole concept of democracy is based on procedure – is equally critical for judicial fairness. 

Coin toss fulfills many goals – low cost, accessibility, neutrality, speed – but generally still sucks as a dispute resolution mechanism, because it neglects procedure.
Want accurate determination of contested facts, but must also be affordable and speedy. Balancing is required. 

T. Tyler, Why People Obey the Law, p56
People are not only concerned with outcomes, but with having the opportunity to influence the outcome. 
If people feel the influenced the outcome, they will believe it is a fair outcome. 

Normative aspects of experience = neutrality, lack of bias, honesty, efforts to be fair, politeness, respect for citizens rights. 

These normative factors are unrelated to outcome, but have a large bearing on perceptions of fairness. 

On a political level, people may tolerate short term unfavourable results for the benefit of long term policy goals if they feel that fair procedure has been followed in determining the outcome of the disputes. 
The above is the normative perspective i.e. fairness based on the normative factors listed as opposed to outcome.
Under the instrumental perspective fairness is based on outcome OR on how people feel they were instrumental in determining the outcome. 

Chicago study found that 7 factors influenced judgements about whether the procedure was fair:
1. Belief that played a role in decision making process – present arguments – be listened to.
2. Neutrality of the decision making process.

3. Interpersonal aspects: being treated politely with respect for their rights and themselves as people. Implications for self esteem and group identification. Unlikely to feel attached to community led by authority who has no respect. 
4. Is the authority motivated to be fair – this is important for predicting how the authority will treat them in the future – which is important to know. 
5. outcomes are important – even if have good procedure – if keep getting  bad results then will not be perceived as fair. 
6. Article was not written clearly – I could not find 7 separate points!
Murphy v Dodd, p59
Facts:
Murphy said he was the father, tried to get injunction restraining abortion. Dodd did not appear at the application. Dodd served Friday (12:25 p.m.), motion heard Tuesday (Monday was a public holiday), injunction granted. Shortly after Dodd applied to have order set aside.

Dodd is deaf, when she was served no sign language was used – so she did not know exactly what was happening, but did know that it related to the abortion. 

Issue:
What is “insufficient notice”, was that the case here?
Held:
Was insufficient, and was a fraud on the court – order set aside.
Discussion:
· Granted leave for D to bring the motion for dismissal on short notice. 

· Allowed Canadian Hearing Society to intervene, also on short notice, because it was felt that they would provide useful argument despite them not taking a position on the main appeal. 

· Application is not an appeal from the granting of the order, but is an application to set the order aside because did not attend previous application. 
· Must show that failed to appear “through accident, mistake or insufficient notice”.

· Dodd said that she did know what the papers were about, but was all confused and muddled and did not know any lawyers and needed an interpreter as well, did not have time on the w/e. 

· Dodd did have some experience with courts from a matrimonial matter. 

· Dodd is intelligent, no special rules for serving on deaf people. 

· Had to serve affidavit evidence by 2pm on Friday b/c Monday is a holiday. 

· Was insufficient notice.
· Issue of whether Murphy mislead the court – totally gave the impression that he was the father in oral and affidavit evidence, but in fact may not be the father. Also did not bring to the judge’s attention that Dodd had medical problems which may necessitate the abortion. This is found to constitute a fraud on the court, and the fraud was material – so set the order aside.

· Does not give any opinion on the substantive issues of can an injunction be given for an abortion.
· Says no order for costs for 2 reasons:

· Is a matrimonial matter

· Is a unique and difficult case.

· Murphy then asked for a stay of the order revoking the original order, judge did not agree, Dodd quickly got an abortion. 

· In Daigle v Tremblay the SCC said that there is no legal basis for either foetal or father’s rights under the Quebec Charter of rights and freedoms. 

Fowler v Fowler and Jackson, p106
Facts:
P is a husband who wants a divorce. TJ dismisses the action, the wife was not there. If TJ had believed the evidence of the husband and the witness, then would have found adultery. TJ called the D (wife) out of the gallery and examined the D himself. Then the P c-e the D.  TJ dismissed the case because he did not believe the P and the P witness, but did believe that D who said she was living with D2 but was just a housekeeper. 

Issue:
Did the TJ have a right to call those witnesses?

Held:
TJ went beyond his J – new trial ordered.
Discussion:
TJ had assumed the role of counsel. 
No costs awarded because the P had played along and c-e the D. 

Phillips et al. v. Ford Motor Co. of Canada Ltd. et. Al. p107
Facts:
Car hit utility pole, P says defective brakes. Action in K and tort. P won at trial, D appealed.

Issue:
Did the TJ interfere with the adversary process?
Held:
Yes - New trial.
Discussion:
· Trial is not a scientific investigation with TJ as research director, instead have parties submitting evidence as they wish.

· Court is concerned with truth, but not on a quest for “scientific truth”.

· Adversary system does not always allow perfect scientific truth, but it is the system we choose to use. 

· In this case the TJ intervened too much, tried to direct an inquiry instead of a trial. 

· TJ appointed an assessor to assist the court – should not have done this.

· Furthermore the P’s evidence was tenuous and would not support the finding. 

· Even the P should have adopted to the unusual truth seeking procedures of the TJ appointing an assessor and advancing their own theories of what happened. 

· Questioning of witnesses should be left to counsel – only have clarification by the TJ.

· May be rare occasions when an expert can put questions to other witnesses, but then the TJ must adopt those questions as his own and take responsibility for them. 

· Note that BC rule 32A deals with court appointed experts.
Meek v Fleming p129
Facts:
Motion for leave to adduce new evidence.  
Press photographer sues police for assault and wrongful imprisonment. The P was taking photographs of fireworks in London (Guy Fawkes night), got arrested for obstructing a police officer who was trying to deal with unruly crowds. P and D disagree over the level of force used in the arrest, and the need / cause for such force.

P appeals from dismissal of case by jury. Said that the officer was represented to be chief inspector when he had before trial been demoted to sergeant and this is relevant because credibility was a big issue. 

Issue:
Is the fact that the policeman’s demoted rank was not disclosed relevant? Can the P enter new evidence to discredit the policeman? Should a new trial be ordered?
Held:
New trial ordered.
Discussion:
· Defendant pointed out that in a civil trial rank of police officer is less important than it is in a criminal trial. 
· Other evidence that the officer in question had been disciplined on other matters – this is the extra evidence the P wants to adduce. 

· Counsel for D made conscious decision to not disclose either the demotion or the disciplinary measures taken in the unrelated events. 
· D came to trial in plain clothes so would not notice decrease in rank. 

· Addressed by counsel as “Mr” so as not to give away the demotion. 

· The P and the TJ called him “chief inspector”, and the D nor the D’s counsel ever corrected them. 

· D gave inadequate / incomplete answers to questions put to him as a “chief inspector”. 
· All of this deceptiveness suggests that rank is actually very relevant to credibility. 

· Says that evidence should have been led, but is loath to have new trials – not efficient to keep going back for new trials, must ask if it would have changed the result. 

· Says that is relevant that in this case the fresh evidence is not in dispute i.e. all agree on the facts of the fresh evidence.

· Also relevant that P would not with due diligence have uncovered this evidence before trial. 
· Counsel must not mislead the court. 

· Don’t like to have new trials, but is a question of degree – and in this case a new trial is justified. 

· Public should be allowed to rely on the integrity of policemen, should not lie in court like this.

· Not required to divulge things against you, but cannot actively mislead. Cannot foster and confirm delusion. 

· Counsel for D also has duty to his instructing solicitor, the court and a duty to the P.

· QC got 3 year suspension, reduced to 1 year on appeal.
Owen M. Fiss “Against Settlement”, p250
Settlement is said to be good because resolve your own dispute and agreement has consent of both parties. But Fiss says that consent is often coerced, settlement often involves compromise which should not be made, and judicial review does not occur.
Settlement may be based on ability to finance litigation – not a merit based factor. 

Settlement may be OK for property disputes, but what about discrimination or police brutality? – why should the wealth of the parties be a substitute for justice?

Desperate P may take what he can now, and the D will reduce what the P would have gotten at court by what the P would have had to pay to get it at court. 

P’s lack of resources is the lifeblood of contingency fee lawyers. 

Good to have the impartial judge who will overlook the intimidating presence of the D’s lawyers, or stronger resources available to the D and reach a fair result. 
Judges apply the values of society to the dispute – not just the selfish interests of the individual parties, it is more just that justice be achieved, not that the P accepts a easy but less than appropriate payment from a rich D. 

Parties might settle leaving justice undone. Settlement of a school suit may restore peace, but will not create racial equality. 

To settle means to accept less than the ideal. 
Says that if you see litigation in only private terms then settlement is OK, but if viewed more publicly and as a tool for achieving social ideals, then settlement is not all good. 

CHAPTER 5 – COMMENCEMENT OF PROCEEDINGS
The codification of rules, p285.
In BC have statutes defining civil rules of court, in Ontario it is done by regulation. 
Doing it my legislature is more public – more likely to be debate.

Rules are changed often, so is regulation more efficient?

Without effective and fair procedure there cannot be fair substantive justice. 

All civil cases pass through the same procedural mould – so should have comprehensive rules. So rather than seeing rules as a nuisance, we should design them and use them to guide the process. 

Rules: Substance or mere procedure, p287.
Rules are said to be neutral, such that the substantive law defines the outcome, but that fact that we have elected officials decide and vote on the rules means that in fact the rules do influence the outcome. 
Rules may change substantive law, contract law for example, making a counter offer does not preclude acceptance of the original offer to settle, unless that offer was specifically withdrawn – this is different to K law. Rule 37(10). (So be vigilant to withdraw offers you are no longer willing to have accepted!)

Procedural pathways, p287.
Is it correct that we have one set of rules for all civil disputes, or should we have different sets to tailor to the individual nature of different actions?

Do have some special rules e.g. for family law proceedings and estate matters.
And do have different rules for e.g. for small claims court. 

Considerations in the commencement of proceedings, p288
Limitation period up?

Which court has J?

Who to sue, what will the claim be, which forum, are specialized procedures needed?

Jurisdiction, p289.
“Power and authority of the court to hear and decide the dispute”

80 Wellesley St. East Ltd. v. Fundy Bay Builders Ltd., p289

Facts:
P agreed to sell property to D. D assigned the right to purchase to D2 who registered the agreement to sell on the title. Sale was not completed. Should the deposit by D be returned? Should the title be cleared? Meanwhile P wanted to sell the property to another, so brought an application to have title cleared and the offered security for the D’s deposit – but the application was refused. The P appeals.

Issue:
Did the superior court have J to accept the security and order that the title be cleared?
Held:
Yes – can order such a remedy.
Discussion:
· Wright J. said that the security was adequate, but that he did not have J to accept it. 
· CA said that was an error, superior court has power to do whatever it takes to do justice, unless specifically bound to the contrary. 

· “Nothing shall be intended to be out of the J of a superior Court, but that which specially appears to be so”.

Notes:
General rule is that a court is limited to the territory of that court’s state of province. 

Limitation periods, p292
Statutes impose limitation periods.
Different limitation periods for different actions.

Fairness to D – should not have threat over him forever. 

Practicality – should not have to preserve evidence forever. 

Force P to bring action before everyone’s memory fades. 

Action need only be commenced within limitation period, not tried, decided on etc. 

Can still start action outside the limitation period – non-compliance with the limitation period is a defence which the D must plead – if not pleaded then cannot rely on the statute and action can proceed.  
Limitations Act is not the full story – other acts such as Public Hospitals Act will specify limitations periods. 

So you have to know all of the statutes – SCARY!!!

It is the special hidden limitations periods that are always shorter – beware!

Is negligence of lawyer to miss a limitation period. 

When does time run? p296
Time stops running when the originating process is issued. 
Starts upon “accrual of the cause of action”.

Sometimes obvious – time of accident. 

In negligence, time starts to run when damage comes to light.

A cause of action is simply a factual situation the existence of which entitles one person to obtain from the court a remedy against another person. 
Consumers Glass Co. Ltd. v Foundation Co. of Canada Ltd. p296
Facts:
Shed designed by engineers – section of the roof collapsed. Action in tort and contract. P said that the limitation period only started to run on the day of the collapse. K did not preclude claims in negligence. Limitation period is 6 years. More than 6 years have elapsed since the building was completed.
Issue:
Can the P bring an action or is it barred by the limitation period?
Held:
Can bring action. 
Discussion:
· Referred to City of Kamloops v Nielson – time does not begin to run until the acquisition of knowledge or the means of acquiring knowledge of the facts giving rise to the cause of action. 

· “it may seem hard on the builder, but will seem harder on the householder”, “the limitations period is postponed indefinitely…this I regard as less obnoxious than the alternative”.
· So in tort you would have to go to trial to determine when the damage was discoverable. 

· But in contract, it was argued the 6 year limitation period begins to run from the time the contract was completed – end of construction. 

· Can be liable in K and tort even if the tort is a breach of professional services provided under K.
· If say that cannot claim in tort b/c limitation period for contract has expired, then are saying that subsequent purchaser would have claim but owner who employed the engineer and contractor would not – illogical. 
· Time does not start to run “until such time as the P discovers or ought reasonably to have discovered the facts with respect to which the remedy is being sought, whether the issue arises in contract or tort”. 

· Cannot have statute barring claim before P is even aware of its existence. 
· This change to the law may expose more D’s to claims, but more fair than depriving P’s, and P will still have hard time of proving causation. 

· Because appeal arose from uncertainty in the law – no order as to costs is made. 

Notes:

· Central Trust v Rafuse confirmed this discoverability principle. Case was of solicitor negligence the consequences of which were only discovered years later. Starts when “facts…ought to have been discovered by the P by the exercise of reasonable diligence”.
M(K) v. M(H) p302
Facts:
Abused by father, regular sexual intercourse, after about age 10. Tried to tell her mother when she was 11. Told school guidance counsellor when she was 16. Father had her recant to the counsellor and to a lawyer. Eventually had psychological trouble as an adult from the incest. At 28 sued her father for damages for breach of fiduciary duty. Jury found $50 000, but TJ said was statute barred and Ont. C.A. agreed. Professionals said that she only realised her problems as an adult were caused by the abuse after she had entered therapy as an adult.
Issue:
Does limitation act bar recovery?
Held:
No – limitation does not apply – P wins. 
Discussion:
· “The tort claim, although subject to limitation statute, does not accrue until the P is reasonably capable of discovering the wrongful nature of the defendant’s acts and the nexus between those acts and her injuries”. 
· Three rationales for limitation periods

· Certainty

· Evidentiary

· Diligence

· May be public benefit in not making professional eternally liable, same cannot be said for incestuous fathers. 
· No concern with maintaining evidence, will generally just have direct evidence from the parties themselves in incest cases. And since limitation periods do not start until reach age of majority anyway, have to deal with stale evidence even if are within limitation period. 

· Diligence not really applicable for incest, P may have blocked it out or not appreciate what is causing current difficulty, also the perpetrator may brainwash the victim into not bringing the action until much later. 

· Referred to Kamloops v Nielson and the need for fairness to the plaintiff. 

· For incest, limitation period only starts when P makes connection between harm suffered and abuse committed. 

· Incest victims often think they are to blame – so we must not apply a distorted requirement for the P to take responsibility for realising w/o counselling that it was not her fault, but that the perpetrator caused the harm. 

· She knew she had been wronged when she was 16, but only drew the causal connection between harm and that wrong when she entered therapy – so that is when the limitation period starts to run – despite what the TJ said. 

· No limitation period for breach of fiduciary duty under the Ontario act at the time of this case. However the BC limitations act s.5 is broadly worded and covers all actions. 
· Equitable rights which are not limited by statute of limitations may be limited by the doctrine of laches.
· Laches in equity should be analogous to limitation periods – so still use reasonable discoverability, so this does help the D. Furthermore the doctrine of fraudulent concealment will prevent the D relying on laches to help him.
· Laches has two branches: P cannot bring claim when 

· Has acqueised in D’s conduct

· Caused the D to alter his position in reasonable reliance of the P’s acceptance of the status quo, or otherwise permitted a situation to arise which it would be unjust to disturb. 

· So clearly mere delay is insufficient to trigger laches. 

· As with all equitable doctrines – laches is a matter of justice between the parties. 

· Neither of the two triggering factors for laches apply in this case – so P wins.

Notes:
Leaf argued that since women are more often victims of abuse, the limitation period in the Ontario statute at that time violated s.15 of the Charter on the basis of sex. This did not work in subsequent cases. 

Choice of proceeding and originating process, p316
Actions and applications, p316
In small claims court there is only one type of proceeding, but in superior court you have a choice.

Can start an action or an originating application (also called and originating notice or an application). 
Action is a more elaborate procedure where have to determine facts.

Application used when facts are agreed, but interpretation of will, trust, contract, statute regulation etc is contested.

No pleadings or discovery for an application. Evidence in affidavit form, could be c-e on the affidavit, but is not before a judge, just before a court reporter who gives the transcript to the judge. If factual dispute arises, direct the procedure into the trial process. 
Applications important for trust, real estate litigation and judicial review of administrative boards and tribunals etc. 

Look to statute for permission to bring an application. 

Trials have more procedural protection and better factual determination via viva voce evidence. 

May be able to bring charter challenges on an application – say if can agree on set facts. But if is dealing with matter that needs evidence then go to trial. Say dealing with strip search – may be conflicting evidence of whether a strip search can be done non-invasively. 
In BC you can submit writ of summons and pleadings (SOC) separately, but in many other provinces have just one document. 

“Title of proceeding” or “style of cause” say who the action is between.

Action ( P and D.

Originating application ( applicant and respondent. 

Title of proceeding should indicate if you are suing in (or being sued in) the name of someone else: “executor of the will of XY deceased” administrator of the estate of AB deceased”. 
SOC must give warning of future steps to be taken by the D, and by the P in default if D does not take those steps.

E.J. Hannafin Enterprises Ltd. v Esso Petroleum Canada, p320
Facts:
Motion by the respondent on the application to turn the application into an action.
Complicated lease and sublease arrangements and supply deals between Esso and Hannafin which is car sales business. Hannafin wants court declaration that lease is in effect, Esso says it is complicated and need to go to trial. 

Issue:
Should the court hear an application on a narrow question which one party, but not the other, says will resolve the whole dispute.
Held:
Application will be heard, do not proceed to trial.
Discussion:
· Judge wanted to hear the application because of the expediency and efficiency of having the dispute resolved on a rapid application. 
· Respondent offered case law to the effect that should not split the case and spend time resolving one question when other issues will have to go to trial anyway. 

· Judge said that some of it was old authority, that the rules of court had changed since some of those cases were decided, and that the application should proceed if there was some reasonable chance that the application would resolve the dispute between the parties. 

· In this case there was a separate and discreet issue with non-contested facts, the decision of which may resolve the lis between the parties. 
· Don’t ask if there are material facts in dispute in total, but if there are material facts in dispute in relation to the matter being considered for application. 

· In this case the court said that the application should go ahead – if the answer to the application was “yes”, then that would resolve the dispute, if the answer was “no” then would have to go to trial, but the court still said it would hear the application.

Territorial limits and service out of the jurisdiction, p341.
Historically only had J if D served within J i.e. province / state, or if D agreed (perhaps by contract) to the action. Else P may have to go to D’s J.
Today can serve “ex juris” – outside the J.

Unfair to the P who is electrocuted by defective light bulb to go to the state where it was manufactured, when the manufacturer knew that the bulb would be sold in other J’s.
Are categories where do not have to apply for permission to serve outside the J, then for other categories you have to apply to the court for permission. 

Be careful – other J’s have special rules about who can serve – must a state official serve?

Hague convention defines some rules for out service. 

Will the foreign J recognise your judgement – if not the D will not care about being served and will allow default judgement to be given knowing that he does not have any assets in that J. 

Morguard Investements Ltd. v De Savoye, [1990] 3 SCR 1077 ( Action for shortfall on mortgage on land in Alberta, action bought in Alberta (no contractual consent for this to be done), D served ex juris in BC, default judgement in Alberta – SCC said that judgement was fully enforceable in BC.  La Forest said that we are one country – provinces should not be regarded as foreign J’s. So now have expansive approach to the recognition of judgements – in USA and Australia they have similar situations imposed by their constitutions – European union also allows recovery across borders. 
But to be fair to D – court must only assume J when there is a “real and substantial connection” between the matter and the province in which the action is to be tried (Morguard).

In Hunt v T&N plc the SCC said that the Morguard principles had constitutional status. 
Scottish principle of forum non conveniens allows D to prevent suit being bought in a J with which there is no real and substantial connection – D can urge the court to decline J under this doctrine. 
An anti-suit injunction will dissuade the foreign court from accepting J. 

Costs in a proceeding, p359.
Two types of costs
· Solicitor and client costs

· Party and party costs

The private funding of litigation, p359
Lawyer – client relationship.
Often no upfront explicit agreement on how much the lawyer will charge – client just asks for service and it is implied that it will be a “reasonable amount”.

The retainer
Retainer is a contract which describes the services to be performed. 
Lawyer is required to specify the terms of the retainer. 

Lawyer is the clients agent and takes instructions from the client – so the wording of the retainer is in the form of the client appointing and entrusting the lawyer with duties. 

Be careful to not act outside the scope of authority given to you under the retainer – else may have to pay the clients costs. 
The solicitors account
May request some partial payment to cover disbursements.
Then may issue interim account.

Then will issue final account which will include all the actions done for the client. 

Assessment of the solicitors account

If client does not pay, can bring a regular action to recover debt. 
Solicitors Act allows for client or solicitor to apply to have the bill assessed, assessment officer issues report on his findings which has the effect of a judgement. 

Then solicitor can obtain execution and seizure like for any other judgement. 
Some provinces have solicitors lien, even w/o assessment, this gives the solicitor the right to retain some of the clients property, such as files, so then if the solicitor refuses to work w/o getting paid then the client cannot proceed with the case w/o the file – so he has to pay.

Agreements as to a solicitors remuneration.
Agreement must be “fair and reasonable” and must be in writing. 

Criteria applied on solicitor and client assessment.
Difficult to determine what is an appropriate fee. Some J’s have legislation setting out factors to be considered in determining reasonable fee:
· Nature / complexity / importance / urgency of matters

· Circumstances and interest of client

· Source of funds

· Type of cost of the proceedings

· Skill and responsibility of lawyer

Just because experienced solicitor spent few hours does not mean that should get paid poorly – a less experienced solicitor may have taken 10 x longer and still not found a solution. 
Fee estimates do not bind the lawyer, but he should advise the client immediately upon circumstances changing. 
Most clients do not know about the option of assessment – should it be more widely advertised?

Fee shifting: The general rule and its effects, p363
The general rule
Power of a court to award costs to the winning party is statutory.
Court must consider various factors when deciding to award costs:

· Degree of success (amount claimed v amount recovered).
· Amount in dispute in the litigation

· Public interest aspects (is the law uncertain). 

· Party misconduct. 
· Complexity of the proceedings

Is at the discretion of the court to award/refuse, but success of a party is the main factor. 

Pittman Estate v Bain, p364
Facts:
P claimed red cross negligence in screen blood donors and then in the “lookback” quality control scheme. Tort and breach of contract regarding quality of blood. 

Sued doctor who knew blood was tainted, but failed to warn. 

P won lots of damages, but were not successful on all issues.
P1 day trial, lots of witnesses, lots of costs including disbursements.

Issue:
How should costs be awarded.
Held:
Various factors – see discussion. 
Discussion:
· Considered factors listed above in determining award of costs. 

· P’s SOC asked for $2M, in argument asked for $1.4M, actually awarded $0.63M

· No offers to settle were made by either party. 

· Liability – 30% hospital, 30% red cross, 40% Dr, Bain.

· Unfair to base apportionment of costs on % liability if that does not represent the time spent on each issue at trial. But apportionment of liability is an issue. 

· Red cross lookback procedure issue was complex – took proportionately more time. Case against Dr Bain was a relatively straightforward failure to warn case.

· Proceedings were important, landmark blood transfusion case, had to spend lots of time getting evidence together, so expenses by P were not extravagant. 

· P counsel was accused of prolonging the trial, the the TJ said that was partly his fault, he wanted to hear evidence on US blood screening methods. 
· Red Cross was slow to produce some documents, sure they had just moved offices etc, but they were still slow. 

· P took too long in c-e – was maybe fishing for evidence for his other cases, but this cost should not be borne by D. 

· P “struggled” with how to ask questions on examination in chief, but then when D was doing examination in chief the P knew very well what a leading question was. 

· P often did not number pages – time wasted in court, did not provide documents in timely fashion – perpetually underestimated the time for witnesses.
· On some issues - P flogged dead horses much too long.

· P should have exercised more care in presenting his case efficiently. 

· Distributive costs = method of seeing who won each issue, and awarding costs on that issue to the winning party. BUT requires bookkeeping of time on each issue, sometimes issues overlap, offers to settle are based on overall judgement so should not split the case up w.r.t. costs. 
· In this case bookkeeping an other factors make distributive cost award inappropriate – rather go for a % based cost. 

· When deciding %, consider amount of time devoted to issues which P lost. About 25% of the total trial was spent on issues that P won against the Red Cross.
· 20% of the total trial time was spend on issues that P won against the hospital

· 27% of total trial time was spent on issues that P won against Dr Bain. 

· So 72% of the total trial time was on issues that P won.

· But giving P 72% of their costs is not fair, they lost other issues which overlapped with the trial time spent on issues they won. That P had to bring the action because no offer to settle and was an important issue – push costs up, but P’s conduct should push costs down ( overall give P 60% of their costs. 
· When determining costs between D’s – the fact that D’s won some issues already taken into account in going from 72% to 60%. Although Dr Bain’s case was more straightforward – actual time spent was in proportion to %’s liability found (coincidentally) – so D’s must pay in proportion to liability. 

· Deal with disbursements separately and individually, P will not recover for costs for witnesses on unsuccessful issues. 
Notes:
· Whether advising P or D, you have obligation to fully advise on implications of costs being awarded – it must factor into the decision to litigate. 
· In USA generally only court filing fee costs are awarded – but are some statutes that now allow P to get costs, but not D, and only for limited actions. 

The report of the Ontario Courts Inquiry (The Zuber Inquiry), p373
Cost of litigation prevents all but the rich or the poor on legal aid to go to court.
Even from crim matters, better to plead guilty and pay fine than to pay for defence. 

Then awarding costs based on the number of motions, hours etc encourages inefficiency. 

Preparation for trial and counsel fee are the biggest costs.

Part and party costs will typically cover 50% or less of actual costs to the client. 

Was a small claims case in which costs exceed monetary J of the court. 
Costs are awarded almost as a matter of course, but the writer suggests that courts should be more careful – do not reward party who draws out the litigation. 

Give costs according to how long it should have taken. 

Should pay for the value of work done – not the time spent. 

Party and party costs are based on the premise that the loser should not be required to pay the full costs of the winner b/c this would be too harsh. 

Are two scales of costs: 

1. Party and party [gives partial compensation]

2. Solicitor and client (called special costs) [complete indemnity for all solicitor costs].

If court says “costs”, they mean party and party scale costs. 
Will only award special costs (solicitor and client scale) where

· Want there to be a punitive element in the costs

· The litigation was by a party wanting to protect a fund, and who gets paid out of the fund to the extent that costs are not granted. 

Costs are usually determined in process called “assessment” or “taxation” which is done after trial. 

However a court can also fix the costs payable. 

Pittman Estate v Bain, p376
Facts:
Follow up on case above, court said that P would get 60% of costs and that Red Cross would pay 30%, hospital would pay 30%, and that the Doctor would pay 40%.

P said the bill for costs was 602K, being 456K in fees and 146K in disbursements.

Discussion: 
· Says that must only pay for what the services are worth, not what the lawyer wants to charge. 
· Court decided on hourly rates by lead counsel, junior counsel and the law clerk. 
· Considered the nature of the case, and that there were 3 defendants in concluding that 26 hours on pleadings was reasonable. 

· Went through how much should be paid for the motions – using reasonableness as a guideline, same for costs for discovery.
· When doing the final amount for pre-trial costs the 40 reduction from 72% to 60% for the P’s conduct at trial should not be applied i.e. the prolongment only applied to trial itself, so the court bumped the amount back up. 
· Generally claim fixed amount per trial day which includes preparation of witnesses for next day, but here the trial and preparation hours were separated. Applied reasonableness and disallowed some time claims e.g. for press conferences. 

· Also allowed the P some costs for post trial matters like arguing on costs. 

· Disbursements – go through disbursements and expert fees one by one, decide what was reasonable. Where experts were crucial and necessary – pay full costs (well 60% of full costs).
· Fax and photocopy at 25c per page, and allow courier fees and court filing fees.

· Total payment = 330K.
Note:

· The judge did not have to do all of this bookkeeping, could have left it for assessment by court officer who is not legally trained i.e. not a judge or a master. 
· Family law litigation is the biggest problem area, no big damages award to pay costs out of, is not a business so costs not tax deductible, families paying from after tax income. 

Impact of the indemnity rule, p385
Most common law J’s have indemnity rule – winner gets partial costs covered

USA does not have indemnity.

Table on p386 shows that litigation is actually riskier for a P when there is an indemnity rule – get more if you win, but loose more if you lose – ratio’s are better for P if no indemnity. 

If use contingency fees then the no indemnity system is even better for P, b/c under indemnity lawyer will have to pay costs if lose. 
So indemnity system is more deterrent whether on hourly fee or contingency fee, BUT if you win, you will get more b/c get partial cost recovery. 

Are contradictory studies – but seems that more deterrent effect in Canada and UK than under the non indemnity USA situation – risk averse parties do not want to pay the costs of the other side. 
J. Robert and S. Prichard, “A systematic approach to comparative law: The effect of Cost, Fee, and Financing Rules on the Development of the Substantive law”. 

Compare Canada to USA

In Canada – encouraged to litigate strong cases b/c indemnity rules makes for higher stakes.

Conversely marginal cases will be less likely to be litigated.
In USA will have more novel cases litigated – do it on contingent fee arrangement. 
Class actions more difficult in Canada b/c what if contingency case and then loose. 

Most tort heads of damage are the same in Canada and USA, EXCEPT for pain and suffering, but this is because pain and suffering is given extra to account for costs and the contingent fee that the lawyer may be taking. 

Factor 1 - Says that there are many more cases in the USA, so that law has developed faster, but that UK and Canadian law will catch up. 
Factor 2 - Says that the indemnity rules in UK and Canada which discourage group litigation will have the effect of changing the law b/c group litigation affects the law which is then applied to regular non-group litigation. So class action nuisance claims for example will affect the law in the USA in a way which English law will never feel unless the indemnity based system is changed. 

Factor 3 – The incentive for novel claims in the USA encourages changes to the law. 
Apart from not having an indemnity system, there are also pro-plaintiff fee statutes which even further encourage litigation in the USA, if P wins then may even get some costs. 

If the incentives in the USA and other countries are the same, then law will develop similarly. So where fees are small relative to amounts litigated, where litigation is by the individual, where contingent fees are not used, in these areas the law will stay similar e.g. corporate law or wills. 

Novel arguments in novel claims in USA will encourage less formal more open textured policy-oriented functionalist judicial reasoning. 
Says that in UK / Canada litigants will look to alternative forums, like admin / human rights tribunals. 
Should Canadian provinces change their class action rules to encourage litigation i.e. make the suits non-indemnity. 

Whole argument is that the differential incentives to litigate in USA v Canada and UK will result in changes to the substantive law – and that is not just about arguing access to justice, but in which way to we want the substantive law to develop?

Disciplinary use of Costs, p393.
If court wants to discipline a successful party, costs may be reduced or disallowed. 
If want to discipline the unsuccessful party costs may be awarded on solicitor and client scale. 

Will generally award solicitor and client costs when unfounded allegations of fraud or dishonesty. 

Young v Young, p394
Facts:
Custody battle over kids. Father was Jehovah’s witness, mother did not want the kids brainwashed. 
TJ awarded solicitor and client costs to the mother saying that the father’s claim had little merit. 

Issue:
What order should be made as to costs.
Held:
Party and party scale, apart from the application which resulted from the husband not disclosing financial information. 
Discussion:
· “Solicitor and client costs are only awarded when there is reprehensible, scandalous or outrageous conduct on the part of one of the parties”.
· A claim having little merit is not a basis for solicitor and client costs being awarded. 
· TJ awarded costs to be paid by the lawyer personally. SCC said that generally costs are compensation – not to punish a badly behaved barrister. Must be careful because lawyers are required to passionately do what is best for their clients case, do not want to temper that drive by making a lawyer fearful of costs. 
· Should charge lawyer for contempt of court if necessary, but don’t otherwise impose costs on him personally. 

· Can the church who partly funded the litigation be liable for the tort of “maintenance”? To be liable for this tort the D must intervene officiously or improperly, merely funding the litigation will not constitute the tort. In this case there was no evidence that the church was 

· The fact that a third party (say the church) is paying the legal fees is relevant to an award for costs. Will be cases where third party will effectively be an un-named party to the litigation, and in such cases it would be proper to award costs against them. But the evidence has to establish that one of the parties was putting forward the interest of the un-named party.

· Interveners are never held liable for costs (although perhaps theoretically they could be) – so would have to be significant putting forward of a third party interest for that third party to be required to pay costs. 

Notes:
· Rule 57(37) - When solicitor has behaved badly the court may order that the client need to pay the solicitor or order him to pay the client back any amounts that the client had to pay the other side. 

· Court may award costs against the client’s solicitor if agreeing to extend a deadline because of the solicitor’s negligence. 
· If client orders solicitor to proceed contrary to the solicitor’s advice, solicitor should get contractual indemnity from client for in case costs are awarded against the solicitor. 

CHAPTER 6 – PLEADINGS AND DISPOSITION WITHOUT TRIAL

Introduction, p407
What amount of information exchange is required or appropriate?
Have a right to know what case you will have to meet – procedural fairness. 

Pleadings set out positions of the parties.

Discovery (documentary and oral) discloses information which parties need from each other. 

Discovery guides narrowing and definition of the issues. 

“Piercing the pleadings” is when move for summary judgement w/o going to a full trial. 
Nature and function of the pleadings, p409
An overview of the pleading process, p409
Adjournment of a trial is an indulgence not a right, intend to go straight through – so must know in advance what case is to be met.
Pleadings minimize risk of surprise. 

D can respond to the P’s SOC in any of 3 ways:
Admissions: D must admit that which is clearly true, and then it does not have to be proved at trial.

Denials: Puts the facts plead by the P in issue and then P must prove them at trial.

Lack of Knowledge: If D pleads lack of knowledge then P must prove that fact at trial. 

“Confession and avoidance” is when the D agrees to the P’s facts, but then gives additional facts which negate legal liability e.g. admit assault, but claim self defence. One needs a positive defence to use confession and avoidance. 

D may first deny that the K exists, and then say that if it does then he fulfilled his obligations i.e. alternative defences. 

If D makes mere denial of P’s allegations, the pleadings “close” when D submits statement of defence. But if D raises affirmative defence, then pleadings only close when P submits reply, if in fact one is submitted. 

P need not reply to just say that he disagrees, that is a “joinder of issues” and is presumed if no reply is filed. 

If, in reply to the positive defence, the P needs to rely on facts not mentioned before, then must file a reply. 
D may also file a counterclaim. 

Pleadings are also important for res judicata – once pleadings are filed, they are in court registry and can be called on for a res judicata defence. 

Plead only the material facts, no more. 

The mechanics of pleading
“Delivery” can be a term of art referring to “serving and filing”.
D must serve P with statement of defence and file the statement of defence within a specified time of receiving the statement of claim. 
Time for P to deliver statement of claim starts to run when D enters the appearance. 

Parties can agree to extend the time for submissions of each stage of the pleadings. 

Form and contents of the pleadings
Main requirement = concise statement of material facts. 
After pleadings, discovery further narrows the issues. 

In USA only require notice pleading i.e. notice of what the suit is about, but in Canada, despite the discovery process, still require all material facts to be pleaded. 

In UK documentary discovery is used, but NOT examination for discovery, so their pleading is critical, and Canada has maintained that focus on pleading while also having examination for discovery and document discovery. 

After receipt of particulars, party can ask for “particulars”.  
Copeland v Commodore Business Machines Ltd., p414

Facts:
Employed for 2 years as a  national sales manager. Employment terminated w/o warning. Wrongful dismissal action. D pleads dismissal for cause. 

D said that P mislead the D with regard to repaying advances which the D had given him on his salary. P asks for particulars of the “times” and the “nature of the attempts” and the “circumstances of the attempts” in which P allegedly mislead. 

D also said P abused limousine and entertainment privileges and made imprudent personal transactions and was insubordinate and tried to undermine the authority of his superiors – P wants particulars on each of these. 

Issue:
How much information must be set forth in a statement of defence.

Held:
More information is required in this case. Costs to the P.
Discussion:
· P says that he is unaware of many of the circumstances on which D is basing the defence, and that the P needs to know about these to have a proper reply pleading. 
· No affidavit was filed by the P stating that he had no knowledge of these events – this would have helped as it is required by a rule of court. 

· Difficult to articulate the difference between material facts, particulars and evidence. 

· The level of material fact disclosure is high for a statement of defence in a wrongful dismissal action.
· In this case there are material facts missing – it is not enough to say that there was “improper conduct” – must say which conduct was improper – say that P paid for item X which was a personal expense – then at trial can prove that paid and that it was a personal expense. 

Note:
· For example – saying the P broke a road rule is not enough – saying P went through a red light is OK, saying that pedestrians witnessed it is evidence and should not be included. 

· In this case the master refers to a TB which describes the level of detail required (Bullen and Leake), but this was written in J which does not have examination for discovery – should our level of detail in the pleadings therefore be less?

· Court can strike out facts which are not material – opposing party can apply for this to be done. The rules refer to “scandalous” or “embarrassing” material being struck out – but the case law indicates that these words actually just refer to irrelevant facts. Embarrassing is used in the legal sense – and if it can be proved then it is NOT embarrassing!

· Example: P claims D has not paid for use of patent under the contract. D claims that P is not the owner of the patent. But this is not enough. D must also plead that P warranted that he was the owner. It is possible that D can promise to pay P for the using the patent even if P is not the owner. Maybe they had an anti-competition agreement whereby D promised not to use any other patents, but then D paid P for permission to break that promise. So it is irrelevant that P is not the owner UNLESS P warranted that he was the owner. So must plead this as a material fact. 
Famous Players Canadian Corporation Ltd. v. J.J. Turner and Sons Ltd., p418.

Facts:
D is encroaching on P’s land. P applied for parts of the statement of defence to be struck out. The master agreed. This is an appeal from that striking out. 
Issue:
Was the striking out done properly. 
Held:
One striking was proper, another was improper. 
Discussion:
· In para 3 the D said that the encroachment was not the result of negligent – correct to strike this out, it is irrelevant and embarrassing.
· Master struck out a pleading which was a conclusion of law. But this was not correct – should plead facts and the resulting conclusion of law which is supported by those facts. 

Note:
· Allen v Mt Sinai Hospital – did not prove battery, but did plead all of the facts to support that COA – was allowed at trial, then on appeal the CA said that battery had to be specifically pleaded, but gave leave to amend the pleadings. 

· There is a risk of pleading a conclusion of law when you do not yet (before discovery) know all of the facts which would support that conclusion because that pleading of the conclusion of law could be struck out. So what you may do is speculate as to all the possible fact scenarios which may have led to the COA in this case and plead them as alternatives. You have to plead the facts anyway if you want to use them. 

· Can make positive statements as if they were facts in the pleadings, it is understood that that is just your view of the facts i.e. what you hope to prove. Pleadings merely record the parties’ contentions and allegations. If you plead something patently untrue, then the opposition can deal with that on motion to strike that pleading or on summary judgement. 
· Good to look at pleadings for similar cases from the past.

· In USA have “notice pleading” – don’t need to plead all material facts – just plead date, time, harm, cause – then leave details to discovery. 
The relationship of pleading to proof: Variance, p421
Pleadings determine the outer limits of the case, discovery narrows and focuses the case. 

MacDonald Construction Company v Ross, p422

Facts:
P is the contractor, D is the contractor’s solicitor. 

P suffered fire loss, but had insurance. But D failed to bring the claim against the insurance in time – limitation period was up!
D says that even if had brought claim, would not have succeeded b/c the property was vacant at the time contrary to the fire insurance agreement.  P said this defence was not pleaded, D said it was implicit from the pleadings. D said that “the D does not admit that the P suffered the damages alleged or at all”.
P claims he has been surprised by this defence.

Issue:
Did the pleadings include the defence of vacancy and therefore no claim would have succeeded, and if not, should permission be given to amend the pleadings?
Held:
Pleadings were not adequate to bring the vacancy defence to the P’s attention.
Allow amendment of the pleadings, but with special conditions and costs to the P.
Discussion:
· On application the court can amend pleadings when it will not be unfair. 
· The purpose of pleadings is to alert the P, there was nothing in the pleadings in this case to alert the P to the vacancy defence. 
· Apply the rules to administer justice between the parties. 

· Want all issues to be dealt with at trial – that is the point of a trial. So re-open the pleadings, allow the P to reply and call any evidence / witnesses that he wants. 
· P shall have all costs from date of closing of initial pleadings to date of resumption of the trial. Then if P eventually wins at trial, he will get interest on the judgement and the costs for the delay period. 

Note:

· So the court has broad discretion to do justice. 
· D eventually successfully defeated the claim on the vacancy argument. 

Severin v Vroom, p428

Facts:
Oral agreement to lease land for 21 years. D defaulted on agreement, P sued to enforce the agreement. D waited until the end of trial and then said that agreement was not enforceable b/c was not in writing as required.

Issue:
Is this a positive defence, should it be allowed.

Held:
TJ allowed it, refused to enforce the agreement.
CA said it was a positive defence which needed to be raised on pleadings.

Discussion:
CA said that it was bad that the D had not asked for permission to amend the pleadings – that may have allowed the defence.
CA said that past performance of the K did not mean that the requirement for writing was no longer valid. 

Assie v Sask. Telecommunications, p428

Facts:
Sagging telephone wires – cultivator got damaged. P said wires were hanging too low – claimed negligence. TJ found no negligence, but found liability in nuisance despite nuisance not being pleaded nor argued. 

Issue:
Should the TJ be able to consider an alternative COA?
Held:
No – must be raised in the pleadings.
Discussion:
· “An amendment to the pleadings setting up an alternative cause of action should not be allowed after all the evidence has been heard, unless the Court is satisfied that all the evidence possible on the new issue has been submitted and that there is no prejudice to the other side.”
· TJ should have called on counsel to make submissions on whether it would be fair to add the alternative COA.

Note:
· The later in the proceeding the amendment is made, the more prejudicial it is likely to be – more likely to be big costs imposed on the requesting party. 

· Divergence between pleadings and proof i.e. that use what you have proved if it is not in the pleadings – is called the “problem of variance”.

· If opposing party should have known of the issue given what was actually said on discovery, then the court may be more inclined to amend the pleadings during the trial. 
· Pleadings define the scope of the action – cannot go outside the pleadings, so can be a tactic of pleading to leave them broad, say just plead “negligence”. Then if the D does not move to strike the pleadings before discovery, then you can ask a very wide range of questions on discovery, and at trail prove any act or omission constituted negligence. Conversely the D will always try to narrow the scope. D may move to strike the claim for failure to disclose material facts, or to have particulars added, and then only negligence related to those particulars can be proved at trial. So request particulars to get info, but also from a tactical point of view, to limit the scope of the opposition’s case. So if required to submit them – make particulars as broad as possible. 
· Can plead things on which you currently have no supporting evidence if you hope to get it at discovery.
Basarsky v Quinlan, p431

Facts:
Victim died in car accident. P is the administrator of the estate. D admitted liability for negligence – went to trial on the damages. 
P then wanted to change the pleadings to say that the wife and children of the victim were dependant on him and that they want 150K under the Fatal Accidents Act. 
TJ said no – cannot amend like that – no reasons given.

CA said no – cannot amend like that – no reasons given.

By the time the P asked for the amendment the statute of limitations for bringing actions under the Fatal Accidents act had elapsed.
Issue:
Should the P be allowed to amend the pleadings after the admission made by the D. 
Held:
Amendment allowed.
Discussion:
· Rule in Waldon v Neal ( cannot use an amendment to the pleadings to defeat a limitation period. 
· Must consider if the action which is to be added to the pleadings is statute barred at the time the application to amend is made. 

· General rule is that must not allow pleadings to be amended when it is unfair to one of the parties, so the above rule is just a particular application of this more general rule. 
· Given the special circumstances of this case, will allow the amendment – special circumstances must be that the family is without income and the D admitted negligence. 

Deaville v Boegeman, p433

Facts:
Not relevant – only mention this case for the discussion on limitation periods.
Discussion:
Matter of discretion – do not need exact guidelines for “special circumstances”.

Have limitation periods because of the preserving evidence issue, and don’t want to live in fear of litigation issue (But I say that these do not apply when are already in litigation). 

Cannot just ignore limitation periods, they create a presumption (sometimes weak) that the action is barred. 
Burden is on the party seeking to have the limitation period overruled to prove that there is no prejudice to ignoring the limitation period – this is critical when there is little evidence or is 50/50 i.e. then limitation period will stand. 

Watson, “Amendment of Proceedings after limitation periods”, p435
(takes the opposite view from the case above – puts the burden on the D).

Mentions the two policy factors / interests that the limitation period seeks to protect – preserving evidence and living in fear of claim (security interest). 

Well then it is said that the evidence interest is also a case of if the change is brought well into the proceedings then there is a chance that different evidence would have been introduced earlier on to account for additional COA.

Regarding the security interest it is said that the D should show that he has actually changed his position in the belief that the action could not be brought because of the limitation period. 
So here the burden is put on the D to show that will suffer a detriment.

Says that when considering if the D had sufficient notice, can look to what was contained in the discovery and other correspondence, and that just because the COA was not mentioned in the statement of claim should not bar the action even though the limitation period is up. 

Put the burden on D to prove actual prejudice because D is the party with better access to facts to prove prejudice i.e. how does P know what D would have dug up. P would have to prove a negative proposition – which is very difficult.  

Substantive adequacy, p435
Pleadings must disclose cause of action or legally sound defence – must be substantively adequate. 
Pleadings are not bland statements of law, but must describe a situation which invokes legal principles.
If pleadings are deficient the court may, upon application, cut down the issues and so shorten the trial OR strike the pleadings as disclosing no COA or defence. 
Intersection of procedural and substantive law in pleadings. 
Dawson v Rexcraft Storage and Warehouse Inc., p436.

Facts:
Facts not relevant – included for discussion on striking pleadings and summary judgement. 
Discussion:
· Two ways to attack pleadings:
· Discloses no reasonable COA

· Not all material facts are pleaded. 

· Both aim to prevent the matter going to trial. 

· On motion to strike as disclosing no reasonable COA, do not need evidence, is a substantive question assuming all of the facts pleaded are true. 

· Striking is a drastic measure – must be generous to the pleadings – is it “plain and obvious” that will not succeed on the pleadings as given and reasonably amended. 

· If P just missed out a key fact for an element of the tort, but one would suspect that fact to exist and be true, then the court should allow the amendment and should not be too quick to strike out the pleadings. Same rule applies to striking out a defence. 

· Motion for summary judgement – can consider evidence (affidavits and c-e on them, examination for discovery, admissions) [But only in very rare cases witness testimony]. Goal of summary judgement is to put a quick end to actions which although all the elements are pleaded, the facts to prove those elements will not be possible to prove. (e.g. in malicious prosecution, need favourable outcome for the A, but say the A’s trial was stayed not dismissed yet P pleaded favourable outcome – well then D can, on summary trial, say that was stayed and therefore although favourable outcome was plead, that cannot be proven.)

Nelles v The Queen in Right of Ontario, p438

Facts:
Nurse was P in malicious prosecution suit. Was accused of murdering four babies in hospital, but the charge was dismissed. 

Issue:
Should the court decide a question of law on a motion to strike the pleadings. In this case the question of law was whether the AG could be liable for malicious prosecution, and it was an alternative to the motion of the pleadings to be struck as disclosing no reasonable COA.. 

Held:
SCC agreed that in this case the pleadings should not be struck down, but disagreed on whether the question of law should be decided on the motion.
Discussion:
· MacIntyre said need to go to trial on the question of prosecutorial immunity of AG.
· Lamer  (Dickson, Wilson and La Forest concurring) said that the court should decide question of law on application. This was partly based on interpretation of the particular rules in that case.

· Lamer then found that the AG did not have immunity.

· L’ Heureux-Dube said that should decide the question of law on the motion to strike, but said that the AG has immunity. 

Note:
High standard to be met by applicant who wants pleadings struck b/c courts want to leave room for the law to expand by allowing novel COA.

Jane Doe v Board of Commissioners of Police for the Municipality of Metropolitan Toronto, p440

Facts:
P sues police in tort and charter when she was raped and was in a small group of citizens fitting the characteristics targeted by the rapist. The rapist was captured and pleaded guilty to this and other rapes. 

Single white woman in small neighbourhood – 2nd or 3rd floor apartments, balcony doors. 

Actions against investigating officers, Chief of police, and police board. 

Two motions were brought to strike the pleadings as disclosing no reasonable cause of action, in both cases leave was given to amend the pleadings. This is an appeal on the dismissal of the second application to strike the pleadings. 
The pleadings were attacked on two grounds:

· Law did not recognise such a claim.

· If the law did recognise such a claim, material facts needed to establish the claim were not pleaded. 

Issue:
Have the COA been properly pleaded.
Held:
Yes – proceed to trial. 
Discussion:
· Started by making 4 points relevant to pleadings. 

· Pleadings must disclose a COA, but it can be a novel one. 
· Material facts are to be assumed to be true. 

· If, when facts are assumed to be true, there is some probability of success, then the action may proceed. 

· SOC must be read generously accommodating inadequacies due to drafting deficiencies. 

Tort pleadings

· Considering whether the police can be under a private law duty of care, noted that Police acts says that the police are charged with the duty of preventing crimes. 
· Police do not owe a duty of care to everyone who may suffer from crime – this is forseeability but that is not enough – must be a special relationship of proximity. 
· In the case it was very foreseeable, and court may find proximity at trial.

·  Clear that police have duty to warn in some cases. Also have duty to not warn in some cases e.g. where it would cause panic, but even in those cases there would be a duty to protect. 
· In this case police did not either warn or protect. 
· D say it was a policy decision to not warn, but this is an issue worthy of trial on these facts. 

· Re Causation – P may be able to show that if she had been warned she could have taken steps to prevent the harm – could have hired a guard, moved in with a friend for a while etc. 

s.15 Charter pleadings
· S.15 – equal protection of the law w/o discrimination. 

· P says the police did not warn her because of a stereotypical belief that women would become hysterical and scare off the attacker. 

· Discriminatory conduct by state officials may lead to a claim.

s.7 Charter pleadings

· Right to life liberty, SOP, not to be deprived unless in accordance with POFJ. 
· Says deprived SOP by the choice of the police to use her as bait. 

· Says that the pleadings on s.7 do support a COA. 

Conclusion

· The facts plead support an inference of proximity which could give rise to a COA in tort or charter.
· Pleadings must be read broadly, accommodating for deficiencies in drafting. 

CHAPTER SEVEN – THE SIZE AND SCOPE OF LITIGATION
Introduction, p477
Times change, rules and procedural vehicles must change with the times. 
Need to strike a balance between formal procedural restrictions and open ended discretion. 
Subject of joinder – who can sue and be sued in one litigation. Is efficient to join issues if they are related, but as add parties it gets more complicated and burdensome. 
Standing, p479
Historically you had to have a personal violated interest in order to be able to sue. 
Under the charter you can sue to vindicate public rights. 

If interest is low then you may not be able to sue – say you witness you neighbours arm being broken – you will not like have a right to sue. Donoghue v Stevenson was about changing when you have a right to sue. 

If have no right to sue under current law, can apply for standing, and if it is in the public interest then the court may hear the matter. 

W.A. Bogart, “Development in the Canadian Law of Standing”, p479
Standing originated from public nuisance – original wrong which affected many people, but no one of them in particular. 

AG can protect the right by prosecuting, or by passing a law and then prosecuting under it, so standing is not the only way to protect public rights. 

AG may also allow “realtor action” whereby a person can sue under the name of the AG. 

A private person only has the right to sue when a private right will be infringed or if the individual will suffer special damages i.e. something more than the general public will suffer. 

Then the law changed and could sue without special damages and without permission from the AG – but had to be in one of three catagories:

1. When there is a statute which allows the governing bodies of a profession to seek an injunction to prevent a member misbehaving. If there is no such statute then the governing body must join the AG as a plaintiff. 

2. Under provincial statute, the municipality may have the right to obtain an injuction to prevent the continued breach of a by-law. Also an elector may be given standing to challenge a bylaw. 

3. Certain acts gives persons charged under them the right to challenge the statute

Courts view standing as a matter of discretion.
Standing may be given if it is suspected that the law which the A is charged with under an administrative structure is unconstitutional.

The expansion of standing in public interest litigation, p480.  
3 cases liberalised the test for when standing will be granted in Canada:
Thorson v AG Canada

Constitutional challenge to Official Languages Act – bought by taxpayer on behalf of all taxpayers. Generally cannot challenge the way gov spends taxes, but this was NOT regulatory legislation, but was a declaratory statute, so would be immune from judicial review if did not give standing, so gave standing. 

Nova Scotia Board of Censors v McNeil

Challenged what could be seen in theatres.  Cinemas are more directly affected than the public is, but does affect public and unlikely to be challenged in other ways. 
Minister of Justice of Canada v Borowski

Challenge under Bill of Rights to CCC abortion exculpatory provisions by an anti-abortionist. Being exculpatory, was not likely to be challenged by doctors, hospitals or women who want abortions. Husband of women who wants abortion could challenge it as an affected party, but would not be enough time for him to do so. Fetus cannot bring challenge. 
Here like in Thorson, the only interest of the challenger was that of a concerned citizen who pays taxes. 

“A person need only show that he is affected by it directly or that he has a genuine interest as a citizen in the validity of the legislation and that there is no other reasonable and effective manner in which the issue may be brought before the court.”

Extension of public interest standing to challenges to administrative action, p482.

Finlay, a Manitoba resident got social assistance from a Manitoba plan. The Manitoba plan did NOT comply with certain standards. If it had complied with those standards then Finlay would have gotten more social assistance. However Manitoba was getting FG funding as if the plan did comply with those standards. So Finlay bought an action to make the FG stop the funding to Manitoba. SCC held that Finlay should have standing. Standing was not based on the interest that Finlay had in the FG funding the province, that was too remote. However standing was granted on the basis of Finlay’s public interest i.e. based on the developments in the Thorson, McNeil, Borowski cases. Note that in this case the challenge was not to the legislation itself but to the administrative action. 
The limits of public interest standing, p483
Courts have drawn a limit to standing – need to preserve judicial resources. 
David Mullen and Andrew Roman article ( should be cautious granting standing to admin action. Case of school principal (New Ross Consolidated School) being dismissed – gave ratepayers standing to challenge the dismissal. Say rather let the principal challenge it. That type of admin procedure is getting close to private law where the courts would clearly not interfere (e.g. would not give C standing when K between A and B is breached). 

Says that should not loose sight of the historical requirement for the challenger needing to be affected by the law / admin procedure. 

Cannot of some stray citizen challenging every admin action which is somewhere near the line of illegality / unconstitutionality – let those affected challenge it if possible. 

s.24 of Charter is limited to those whose rights and freedoms have been denied.
Res Judicata – Introduction, p492
Res judicata (RJ) is a rule of estoppel. 
Claim preclusion or cause of action estoppel

Prevents the same claim being litigated between the same parties for a second time. 
Can be called “claim preclusion” res judicata.
Issue preclusion or issue estoppel
When the litigation does not involve the same claim or COA, but the issues are the same. 

Stare decisis is when the same issue decided in a previous case, but does not bind the result in the current case.

Re Waring – Trustees under a will asked court if 2 annuities were subject to tax – English CA said yes. Then in another case the HL overruled this CA decision. The asked court again to consider 2 Waring annuities. Somehow only 1 of the annuities was covered in the first litigation, and so that was estopped, but the other one took advantage of the new HL decision and was tax free. 

Now have an exception to issue estoppel for “special circumstances” – Arnold v Westminster Bank plc – reconsider long lease agreement because the law of leases had changed in relevant and significant way. 

Las Vegas Stip Ltd. v Toronto (City), p494

Facts:
Strip club (LV) is operating in contravention of city bylaw. Neighbour (Zanzibar - also a strip club) brings an action to have the club closed down for being in breach of bylaw. LV says that the use is legal, although non-conforming with the city bylaw. Neighbour wins b/c trial judge does not believe LV when they say those premises have always enjoyed such use, finds that the only reason the city agreed to the non-conforming use was because the city believed LV when they said, via affidavit, that it had been used as a strip club for a long time. LV then says brings an action to challenge the bylaw and if successful, to have the previous court order set aside. Argues that the bylaw is void for uncertainty. LV tried to argue this on the appeal of the previous case, but CA would not allow it b/c was not in pleadings and was not discussed at trial. Waiting to hear if have leave to SCC, but meantime start a new action to deal with the void for uncertainty constitutional argument. The city and neighbour argue RJ and abuse of process.
Issue:
Is the new action barred by RJ and/or AOP?
Held:
Is estopped by RJ.
Discussion:
· City argues that all issues which would have been covered using reasonable diligence in the previous action are barred by res judicata. 
· Henderson v Henderson (1843) – “RJ applies, except in special cases, not only to points upon which the court was actually required by the parties to form an opinion and pronounce a judgement, but to every point which properly belonged to the subject of the litigation, and which the parties, exercising reasonable diligence, might have brought forward at the time”

· RJ motiveated by 

· Public interest in having an end to litigation. 

· Not fair to subject an individual party more than once for the same cause. 

· Issue estoppel is not relevant to this case, did not deal with this issue before.

· COA, is not precisely defined – but is “a set of facts giving rise to a legal claim or entitlement”.
· In previous litigation – Zanzibar (Z) claimed that LV had no right under the bylaw to be operating. Would have been a valid alternative defence to LV (alternative to their legal but non-conforming defence) to argue the law was not valid. 
· Case of Glatt v Glatt – D must argue all defences when he is sued. Cannot allow “try them one by one” approach to defending. 
· If was previous litigation between parties, and D did not counterclaim with a set-off action, then D can still bring an action afterwards i.e. if it is unrelated to the original claim against D/ 

· Cannot bring a new action which is the same as the old one with only certain facts added or certain facts subtracted. Grandview (Town) v Doering – P failed and then SCC would not allow a new claim with just the a new theory of causation for how the water damage occurred – acquifer theory, instead of river bursting its banks. Should have consulted the aquifer expert the first time around.
· Changing legal theory on the same facts will not give right to a new action. 

· Hoystead v Taxation Commissioner – cannot allow new action each time a parties view of the law changed – “if this were permitted, litigation would have no end, except when legal ingenuity is exhausted.”

· Does not help that LV added a few new names to the subsequent proceeding – those names still have a privity of interest with LV – so they effectively bring their suit in the name of LV. Would be contrary to the principles of RJ to allow such a shuffle. 
· Then, regarding the “third party” challenge by the women who wanted to open a new strip club in the city, court said that she was connected to the LV crowd – so was not really independent. Even if the connection was not strong enough for there to be privity, it was string enough to be an AOP. 
Notes:

Gallant v Bembridge, p501-502
First action for defamation was dismissed for failure to comply with the notice provisions. Section action was against the same D for conspiracy to injure by disseminating information – this was not conspiracy to libel and so the court allowed the second action to go ahead. 
Batchelor v Morden, p502

Tenant brings claim for breach of covenant of quiet enjoyment against landlord.

Tenant then brings action claiming rent rebate and invasion of privacy – second action is allowed. 
Decorby v Decorby, p502

Son unsuccessfully challenged interpretation of fathers will. 
Then was allowed a subsequent action to fathers land under contract / unjust enrichment / quantum meruit).
Defining “cause of action” or “claim”, p502
Old view - Can have many claims on the same event or occurrence i.e. personal injury and property damage. 
New view - Cause of action refers to sameness of evidence. 

Compare (old view)

Brunsden v Humphrey (1884), p503

First bought an action for personal injury.

Then bought action for property damage. 

Allowed two causes of action because different rights were infringed in each case. 
To (new view) 

Cahoon v Franks (1967), p503

Action for property damage from car accident. 
After expiry of limitation period – tried to amend pleadings to include property damage. 

D cited Brunsden and said that was a new COA and was not allowed. 
SCC said was the same breach of the same duty and that there is only one single COA, just two different types of damage. Granted leave to amend. 

Splitting the COA in negligence, p503. 
Cox v Robert Simpson (1973). P sued in small claims court for damage to car. Got money for that. The P sued in County court for personal injury. 
Ont. CA followed Cahoon, said that could not split the single COA arising from the accident. 

However an exception may be made when P subrogates to the insurance company who sue to recover for damage to the car, and then P still wants to sue to recover for personal injury i.e. which the insurance company does not cover (
Vaughan v Scott (1980), p504.

P got money for damage to car from insurerer, who commenced an action in P’s name to recover. P then started separate claim for personal injury. D applied to have it struck as abuse of process under res judicata, but the application was dismissed.  It was the insurance contract that split the COA, not the P that decided to split the case. 
How should the question of attempts to re-litigate claims be approached, p504.
Should be abandon the hard to define term of “COA”, and just say that P must join all actions arising out of a single out of court transaction unless there is a good explanation. 
Alternative view is that the matters are broken into separate chunks at trial anyway – and joining too many issues confuses the matter – so should allow separate actions. Under this model it is suggested that the P can re-litigate only if P agrees to pay D costs on a solicitor and client scale (but what about court/state resources? – what about the D’s mental anguish?).
Consider essay question on exam on this topic!

Alternative policy based analysis of 4 questions:

1. Would RP with reasonable legal advice have known of claim or defence at the time of the previous litigation? 

2. Is the C or D linked to the subject matter of the earlier litigation?

3. Had the C or D accrued at the time of the earlier litigation?

4. Did the court of J over the C or D?

If yes to all – then subsequent litigation should be barred!

What types of former adjudications bar subsequent claims, p505.
Default judgment – if P takes default judgement then cannot start another claim for things not claimed in proceedings on which P took default judgement. So if P not claiming much – maybe let him take default judgement on that rather than going to discovery?
Consent judgement – family law proceeding settled, did not include allegations of assault, but was then barred from bringing an action on the assault later. 
Decisions of admin or arbitration tribunal of competent J – if decided by labour board or arbitration board then it will be an AOP to bring the action in court. 

Foreign judgements – Res judicata may apply under conflicts of laws principles. Again it would be an AOP to allow the action to continue against the same D but just in a different J.
Application of claim preclusion to counterclaims, p506.
What if D wants to bring a claim which could have been a counterclaim, but P took default judgement. If the counterclaim arose out of the same event or occurrence then some court have held that the new claim would be an AOP and should have been bought as a counterclaim instead of allowing default judgement. However in another case D failed to sue P in a malicious prosecution case, and then P was later allowed to bring an action for assault (sounds like D assaulted a cop, P) and the court did not say that P should have bought it on the counterclaim when he was sued for malicious prosecution. 
Requirements for the application of res judicata, p507.
There are certain things which must be true to bar a claim in either cause of action estoppel or issue estoppel. 

Same parties or their privies
Generally we all have the right for our legal rights to be determined by litigation – res judicata is the exception and there are only two exceptions to the rule that you must have been a party to the previous litigation to be barred from bringing an action. 
1. If you are in privity with a party to the previous litigation.

2. Non-mutual issue estoppel.

Claim now sought to be asserted must have been in the prior court’s J
Must have had an opportunity to recovery for the claimed loss under the first action. 
Prior adjudication must have been on the merits

If was dismissed for lack of J for example, then would not have been dismissed on the merits and a second action can be bought. 
If claim one was barred by limitation period, then claim two can be bought – assuming it is not also subject to a limitation period i.e. limitation period is not on the merits. 
However a default judgement is deemed to be on the merits. Also we saw in Las Vegas that having not bought up an issue in previous litigation will make the COA RJ, even though that issue was not dealt with on its merits i.e. it was never dealt with. 

The prior decision must have been a final judgement
RJ deals with previously determined matters – so must be fully determined before RJ applies. 
Case of provincial board with broad powers which would allow it to revoke its decision on an award of interst – was not a final judgement invoking RJ.
Refusal to grant an interlocutory injunction is not a final order – RJ does not apply. 

Exceptions to res judicata, p508.
Are some cases were exceptions are made:
1. Fraud or other misconduct in the earlier proceedings
2. Discovery of fresh evidence that “entirely changes the aspect of the case”, that could not, by the exercise or reasonable diligence, have been adduced in the earlier proceeding.

These exceptions are narrow and rarely applied – see McIlkenny case below. 

Issue preclusion / estoppel, p508.
Canada caught between the rigidity or traditional English law and the flexibility of USA law. 
Watson, “Duplicative Litigation: Issue Estoppel, AOP & the death of Mutuality”, p508 
(This article covers abandonment of IE in USA and discusses policy.)

Merged v barred: Merged is what happens to a valid (successful) COA when a judgement is awarded in favour or the P i.e. the COA merges with the judgement and can no longer be bought. Barred is when the P fails, and the effect of the judgement is to disallow that COA ever being valid. 
Issue estoppel focuses on individual issues, not complete claims. 

Requirements for issue estoppel:

1. Same issue must be involved in the initial and subsequent litigation.

2. Issue must have determined in the first action and its resolution must have been necessary to the result in the litigation. 
3. Decision on the issue in question must have been final.

4. Only persons party (or privy to those party to the first litigation) can take advantage of issue estoppel or are bound by it (mutuality requirement).

The first 3 are un-contentious, the 4th is very contentious, and has been abandoned in most of USA. 

Applying mutuality makes issue estoppel (IE) quite limited, and abrogating it allows for the fact finding in a single case to have wide reaching effects on cases involving only one of the original parties. 

Americans who pushed for abandonment of mutuality said that should only have one day in court for each issue.
Bernhard v Bank of America Nat. Trust & Savings Assn. (1942 – California) – Beneficiary sued executor. It was found that the deceased had made a gift to the executor or her bank account and therefore the executor was correct to not be including that amount in the estate. 
The Beneficiary then sued the bank saying that the deceased had never given the executor permission to withdraw that money i.e. that it should have been left in the account when the deceased died and should have now been part of the estate. In both cases the issue was ownership of the money and the court allowed the bank to invoke collateral estoppel – rejected the requirement for mutuality because the issue was identical i.e. had the deceased made a gift to the executor. Offered 3 part test to discard of the mutuality requirement:
1. Was the issue identical

2. Was the prior judgement on the merits

3. Was the party against whom the estoppel will apply a party to the previous litigation. 

So this is defensive non-mutual estoppel – this is less contentious than offensive non-mutual estoppel. 

In this case the estoppel is against a person who was a party to the previous litigation. 

( defensive IE against party to previous litigation. 

Blonder-Tongue Laboratories Inc. v. University of Illinois Foundation (1971)
P sues D1 for patent infringement – patent declared invalid.
P sues D2 for infringement of same patent. 

Applied defensive non mutual IE, but said that would not apply where the loosing P from the first action could show that he did not have a “fair opportunity procedurally, substantively and evidentially to pursue his claim.”
So still only had defensive non mutual IE.
Parklane hosiery Co v Shore (1979)
Securities and exchange commission had obtained injunctive relief against D because D had violated securities law.
Then shareholders sued D to recover damages for those same wrongs. 

Court said that shareholder could, offensively, rely on the earlier determination. 

Goals of IE are to 

1. save resources 

2. prevent inconsistent (embarrassing) decisions 

3. save (innocent D) the vexation of multiple suits

4. encourage reliance on adjudication. 

Arguments supporting the mutuality requirement

1. The “twice vexed” consideration does not apply when it is the D who wants to re-try an issue that he previously lost on – i.e. would like to require new P to prove the issue again.

2. First decision may not be correct. P’s may get together and put the most sympathetic case first – the one guy in the plane crash that was disfigured. Damages issues often influence finding of liability, although theoretically they should be separate. First court may not know of all the other P’s waiting in line. 
3. Argument against inconsistent decisions is not totally sound because we may have those anyway when IE is not applied because it would be unfair to the D, also it does not stop a different P bringing an action on the same issue. (Note that you get two types of defensive non-mutual IE – different D, same P (Bernhard) and then you get different P, same D – aeroplane / bus crash case). 
However the judicial resources argument is always valid, and there will be fewer embarrassing inconsistencies the fewer times you allow re-litigation of the same issue. But in fairness must ensure that D had full and fair opportunity to litigate the issue in the first action. Must also have administrative rules to prevent wait and see plaintiffs (freeriders). 

The public resource argument takes into account public interests over the rights of private individuals to assert their rights.
McIlkenny v Chief Constable of the West Midlands, p514
Facts:
Bombing of hotel by IRA. Were convictions against the 6 of them, and now they bring action against the police for beatings during interrogation. This was considered at criminal trial i.e. were the confessions voluntary? Jury rejected claims of beatings. So now police argue issue estoppel. 

Issue:
Does IE require mutuality?
Held:
No – Denning in CA said that do not need mutuality. 
Discussion:
· Although there was mutuality here – Denning embraced non mutual defensive IE.

· Goff (also in the CA) would retain the mutuality requirement, but dismissed action here as being an AOP, and mentioned that it was BARD to jury that confession had been voluntary – and only need BOP in civil action.  

· Denning said that it was not AOP that would stop them, they could only be stopped by estoppel of some kind. 

· Estoppel is “a big house with many rooms” (estoppel per rem judicatam, issue estoppel, estoppel by deed, estoppel by representation, estoppel by conduct, estoppel by acquiescence, estoppel by election or waiver, estoppel by negligence, promissory estoppel, proprietary estoppel.)

· Denning said that the estoppels are quite different, all stop some action, but are different in nature and effect. 
· Issue estoppel is a subset of estoppel per rem judicatam.

· Privity and mutuality are two elements of estoppel that parties may rely on – but these are rickety chairs. 

· Denning comments on the USA abandoning the mutuality requirement and affirms the US cases mentioned above in the Watson article.
· Mentions the two exceptions:

1. If previous decision was obtained by fraud or collusion

2. If new facts have come to light which could not have been ascertained before by reasonable diligence and which entirely change the aspect of the case. But for this one the new evidence must be decisive / conclusive – oath against oath will not be enough – the test is high!

· Says that where have had a full chance to defend an issue, then the D should not be allowed to re-litigate that issue hoping to win against the new P. 
· Denning used truck accident analogy, and effectively said that the P should be able to (offensively) rely on the previous finding of negligence. 

· Denning said that now IE has developed, no need to call it AOP any longer. 
House of Lords. 
· On appeal the HL adopted Goff’s reasons and confirmed the mutuality requirement for issue estoppel. 
· Said it was an AOP as it would be manifestly unfair to the D and would bring the administration of justice into disrepute. 

· Said that it was a game of semantics whether you called it IE or AOP. But that they will say IE has a mutuality requirement. 

Note:
· Result is that there is confusion – Canadian courts seem to follow Denning and the USA and reject the mutuality requirement, but then also mention AOP when there is a lack of mutuality. 

· Subsequent to McIlkenny, new police investigations were considered by the CA in 1987 ( upheld the convictions. But then in 1990 new evidence indicated that there had been police brutality ( new reference to the CA ( all 6 men were acquitted in March 1991. Police had withheld evidence, fabricated other evidence, and used force and intimidation to get the confessions.  

· Refer to other UK cases of wrongful convictions for which A’s did long prison time.
· In Canada Donald Marshall (wrongful murder conviction of first nations guy), David Milgaard (wrongly convicted of murder – mother worked towards eventual conviction of Larry Fisher) and Guy Paul Morin (convicted of killing 9 y/o girl, DNA testing led to acquittal. Also evidence of police and prosecutorial misconduct, and of misrepresentation of forensic evidence were also wrongfully convicted)

· Should we have independent criminal conviction review board?

· To blame RJ for such mistakes is wrong – we have the appeal process to hear the cases are correctly decided and properly reviewed, only when that is done does RJ apply. 
· O.J. Simpson case – Family of Nicole Brown was able to bring civil action w/o it being an abuse of process because the standard of proof is lower, so could be civilly liable without being criminally liable. 

Parklane Hosiery v Shore (1979 – USA), p521

Facts:
Securities and exchange commission had obtained injunctive relief against D because D had violated securities law. D had issued false and misleading statement at the time of a corporate merger.
Then shareholders sued D to recover damages for those same wrongs. 

Issue:
Can the shareholders who were not party to the previous litigation rely on the findings on that litigation to the extent that the relate to the issues in the current litigation. 
Held:
Discussion:
· Offensive IE – when new P uses issues found against a previous D.
· Defensive IE – when previous D now uses issues found for him against previous P. Or when old P tries to litigate against a new D on the same issue. 

· This is a case of offensive IE.
· Discusses Blonder Tongue patent infringement case – new D used defensive IE against previously unsuccessful P. 
· Defensive IE encourages P to join all D’s in the first action. 

· Offensive IE encourages wait and see behaviour by other P’s – this will increase amount of litigation. 

· Offensive IE may be unfair to D if first claim is small and D does not want to defend it to stringently. 

· Also unfair if D successfully defends suits 1-25, the P26 wins, and then P’s 27-50 argue offensive IE. 

· Also unfair to D if subsequent suit bought in J with procedural opportunites to the D which were not available in the first suit e.g. if D was forced to defend first case in an inconvienient forum then may have not been able to do full discovery or call witnesses etc – remember that D probably did not choose where to do the first action.
· Do not prohibit IE totally – take a case by case approach and decide if it is fair in the particular case. Where there is no good reason for P not joining the first action then it would be unfair to D to allow IE. 
· Offensive IE should be allowed in this case because:

1. P was not taking a wait and see attitude – P would not have been able to join the previous injunction application. 
2. Since the allegations by the security commission were serious the D would have put full effort into the defence. 
3. There have not been numerous inconsistent decisions and P is just putting forward the one that suits them.
Notes:

· Bomac Construction Ltd v Stevenson (Sask -1986) Plane crash, P1 sues in negligence and wins. P2 starts action and applies to have the defence struck out on the basis of IE, and the Sask CA said that the defence should be struck out. Said that if P2 can stand by and has a right to its own trial, but takes a risk because if P1 does a bad job then D will claim IE against P2. Expressed concern about inconsistent results. Said that injustice of wait and see is less than injustice of inconsistent results and perpetual litigation. Still spoke about AOP.

Offensive non-mutual estoppel in Canadian Courts, p526.
Have no landmark decision in Canada abandoning the mutuality requirement – most courts still refer to AOP. 
Bjarnarsen v Manitoba (1987) – D lost against P1 and was held to that result when P2 sued. TJ followed Denning in McIlkenny, and Parklane from USA, but then CA preferred AOP. 

Germsheid v Valois (1989) – Said was unfair if have wait and see P’s. Fire in bunk house on construction site. Worker sued 6 D’s, won against 4 of them, aff’d on appeal. Then P2 bought action and 2 of the D’s who were minimally liable and a new D all supported the P in the IE application. Said that there is still a requirement of mutuality, but under AOP said that the issues cannot be litigated again. Said that the P had clearly done “wait and see”, but refused the US option of disallowing IE in that case and going to trial because that may result in inconsistent results. To maximise deterrence – said P2 had to pay all application costs on solicitor and client basis. 
Angle v MNR (1974) is the SCC case that is preserving the requirement for mutuality in Canada. 

Vos v Canadian Red Cross Society (Ont - 1998) – Bad blood transfused into P. Similar issues to Walker Estate case w.r.t. screening. So TJ said that do not relitigate the screening issue, but do need to litigate causation for this case. When D argued that mutuality was not met – TJ said that it was no longer a requirement because the AOP have said that where had full chance to litigate before then court can use discretion to apply RJ to that issue. (I say - In cases like this the game of semantics between IE and AOP and the mutuality requirement is most obvious.) In this case the suggestion that they were wait and see P’s was dismissed – seems like there was lots of Red Cross blood litigation and the court arranged the grouping of issues etc. to a certain extent. Furthermore, if are wait and see P’s, that means must award costs, not re-hear the issue. There was a suggestion that was unfair to the D to follow Walker because Pittman Estate v Bain had gone the other way, but the TJ said that Walker was more recent and was based on extra evidence. 
Minott v O’Shanter Development Co (1999 Ont. CA) – Employee behaviour in question – employer does not take part in the admin board disciplinary hearing over the behaviour of the employee. Employee found to have been bad – then employer wanted to rely on decision of admin tribunal regarding wrongful dismissal – but Laskin JA said that it would not be fair because the IE could only ever operate in the favour of the employer i.e. if bad then fire, if good then don’t fire – so employer is encouraged to take a wait and see attitude which is not fair. Says that he rejects “any notion of non-mutual issue estoppel”.
Discouraging wait and see P’s in a non-mutual estoppel regime, p530.
Says that the USA solution to wait and see which says that the IE will not apply, and that must try the issue again does not work – still no incentive on P to join – can wait and learn from the first action.  Even the USA is weary to go to an extra trial. Watson suggests two strategies:

Second case strategies:

Impose these on case 2 with the hope of deterring future P’s from waiting around. First make give P give VERY good reason for not joining action #1. Take D action into account – did D request consolidation. Then, if have a wait and see P, there are three options: Award D solicitor and client costs for action #2 and maybe even part of the costs in the first action. Second, more draconian option, is to require P to be bound by an adverse decision in action #1 – so if P wants to risk waiting for a good decision, then he must be prepared to be bound by a bad one. Justify this on the basis that it was an AOP by P to not join the first action. Third option – say that the former judgement is prima facie evidence subject to rebuttal – this way an adverse decision in #1 will create a big hurdle, but not insurmountable for P in action #2. The strength of the presumption can depend on whether P knew of action #1 or not i.e. was he really a wait and see P. 

Ashmore v British Coal Corp (1990), p531

Facts:
1500 women said they were doing the same work as the men. Admin tribunal selected 15 representative cases and stayed the rest. Then said that the women were not doing the same work. Dismissed the 15 claims. Then P said that in HER case she was doing the same work. Bought her case – employer applied for it to be struck as AOP. P said she had an absolute right to have her case heard. 

Issue:
Does an absolute right to have claim heard exist.

Held:
English CA said no.

Discussion:
Not in the interests of justice to re-litigate. 
Then other 1486 would also bring claims – would defeat the whole idea of 15 sample cases. 

Whiteoak Lincoln Mercury Sales Ltd. v. Canadian Pacific Ltd., (1982) p532. 
Facts:
Train derailment – 389 actions. 
Issue:
How should the actions be combined. 
Held:
Ordered that all actions will be tried together, based on selected cases chosen by the P’s.  
Discussion:
· Said that P can elect to become a “Scheduled P” rather than being one of the leading cases. However they must make a contribution to costs which is to be determined by the discretion of the trial judge. 
Notes:
· This becomes like a class proceedings case – however some class proceedings legislation allows an opt out – this case did not. 

Restatement of the IE rule and an explanation of its requirements, p534
Requirements for issue estoppel (same as the ones given above):

1. Same issue must be involved in the initial and subsequent litigation.

2. Issue must have determined in the first action and its resolution must have been necessary to the result in the litigation. 

3. Decision on the issue in question must have been final.

4. Only persons party (or privy to those party to the first litigation) can take advantage of issue estoppel or are bound by it (mutuality requirement).

Requirement #2 makes IE much narrower than claim RJ, but the rules have different objectives.
 Claim preclusion ensures there is only 1 litigation between the 2 parties on a particular set of facts / transaction. Forces P to put forward all issues at once. 
IE applies when claim preclusion cannot, say because the second claim was not within the J of the first claim court, parties are not the same, second claim is a different COA. IE aims to prevent the inefficiency of re-litigating any issues that may be in common. 

While claim preclusion will flow from default judgement, IE will not i.e. because of requirement #2.  Requirement #2 ensures that the parties efforts and the courts attention was focussed on the issue – so it is fair to say the issue had a fair hearing the first time around. Also unnecessary findings are not subject to appellate review, so it seems unfair to say the issue was fully and finally decided if requirement #2 is not satisfied.  
Application of IE to interlocutory orders & to decisions made within one proceeding, p535.
Effect of interim findings in proceeding #1 on proceeding #2:

What if during the course of proceeding #1 an issue of privilege is decided upon, but that is not part of the final judgement. Is that ruling binding in proceeding #2. NO. IE does not apply because the decision was not a final one –so requirement #3 above is not satisfied. 
So in Barwell Food Sales Inc. v. Snyder & Fils Inc. (Ont. - 1988) the P failed to get an interlocutory injunction in Quebec but could still apply for one in Ontario. 

Effect of interim findings in proceeding #1 on proceeding #1:

Case law is in hopeless confusion. 
RJ applies so long as there was no appeal, no material change in circumstance and no new evidence. 
Regarding IE, Watson gives a list of contradictory statements of law – bottom p535 – 536.

Is a “law of the case” rule which says that each issue will be considered only once in each case. So if is an interlocutory order by the TJ, and then the case proceeds to final trial judgement, which then gets appealed, then the CA will deem the interlocutory order to be already decided i.e. that is not the basis for this appeal. 

So the law of the case rule applies within the proceedings of one action, RJ applies between successive actions. 

Joinder of Claims and Parties, p554.
Society interests are better served by one law suit than several. It is more economical. 

If P’s allowed to bring multiple actions – risk of inconsistent decisions. 

However joinder leads to increased complexity and multiplicity of issues. So court as discretion to refuse or permit parties to join. 
Additions of claims and parties by the Plaintiff, p555
Can unite multiple claims against one D – joinder of claims.
Can unite multiple Ps and/or D’s in an action – joinder of parties

Uniting both claims and parties = multiple P’s suing multiple D’s concerning multiple claims. 

Compulsory joinder  = when P is forced to join multiple parties of claims. How does the right of a party to control the litigation fit in with this?

Foley v Signtech Inc, p556

Facts:
D appeals when master refused to strike out part of P statement of claim. D said it should be struck because is not acceptable to join actions of defamation and wrongful dismissal. P had been employed by Signtech and was dismissed without notice. Said this ruined their reputation. D also accused P of being behind the disappearance of inventory.  Master said that it was not a claim for defamation combined with wrongful dismissal, but rather for loss of reputation and wrongful dismissal. 
Issue:
What combination of claims is allowed between defamation, loss of reputation and wrongful dismissal.
Discussion:
· Pleadings should only be struck out in the clearest of cases. 
· Outdated rule was that wrongful dismissal could not be tried by a jury. 

· There is no longer any reason to say that cannot join wrongful dismissal and defamation. 

· Similarly, loss of reputation and wrongful dismissal can be joined. 

· Would be unfair for a rich employer to force an employee to litigate two separate trials. 

Notes:

Case of breach of K and indecent assault was not suitable for joinder. On cases like this the evidence on the one COA may influence the TOF when deciding on the other. 

If the court orders claims to be excluded then P will have to bring that claim afresh, but when separate trials are ordered the claims can run mostly in parallel and just split for the trial stage. 
TJ will normally decide if there should be separate trials. 

Res judicata – P will be forced to join all claims into on action – cause of action is based on a set of facts or an event – once that event has been litigated it will be res judicata – Las Vegas. 

Joinder of multiple parties, p559
Rules are broad and permissive. 

Court has broad discretion and will take convenience and fairness into account. 

Can have many P’s and then if some of them fail the D will only have to pay costs of the winning P’s. 
Tactical considerations for P when joining other P’s:

· Share the costs

· Conflice of interest or division of opinions

· Delay if D counter claims against the other P

· Delay if D brings in a third party for the claim made by the other P

· Prejudice from information which other P will give up on discovery 

· All the P’s have to be represented by the same counsel. 

Joinder is different to class action. In class action one or two P’s sue on behalf of a large group. 
Compulsory joinder, p568
How small can the litigation be (how few parties) but still be valid.
Issues of compulsory joinder are rare. 

P can generally decide how many D’s to join, but D may apply to the court for other P’s to be joined. This will prevent D being sued multiple times. 
If D owes multiple P’s money for breach of the same obligation, then the other P’s will likely be deemed “necessary parties” to the suit and must be joined before it can go on. 

Is a better use of judicial resources to avoid multiple suits.

Dix v Great Western Railway Co, p570

Facts:
3 people sold land to railway with condition that railway would build them an access road. Railway did not build road. P1 sued. D requested that P2 and P3 be joined.

Issue:
Should P2 and P3 be joined.

Held:
Yes.

Discussion:
If the court orders the road to be built, the interest of P2 and P3 will affect where and how the road is built and used – must join them. 

Third party claims, p583
If D feels he has a claim against the P then can counterclaim. 
If D1 feels he has a claim against D2 then he can cross claim. 

D may feel that if he is liable to the P, then he should have compensation from a third party. 

D may also initiate a third party proceeding regardless of whether the P prevails against him. 

Example: 
V in Vancouver orders goods from T in Toronto to arrive by a deadline. T hires courier, C, to take them to the airport. C delivers them late, and so they get to V late. V sues T in contract, but T is entitled to recovery from C.  So T can bring a third party proceeding against C, and it will all be heard in one big action. This will save a repeat of the same issues which would happen if V sues T and then in a separate action T sues C. 
Indemnity = where T claims against C so that if T is liable to V then C can pay the judgement and all costs. 
Contribution  = same, but C will only be required to pay part of the judgement and costs. 

Rights of indemnity for:

· Agent from principal when loss occurs within course of agency. 

· Guarantor by the principal debtor i.e. when the guarantor has to pay the creditor because the debtor did not pay the debt. 

· Any K when one party agrees to indemnify the other e.g. insurance K
· Master from servant when master is held vicariously liable. 

· Owner of car from person who drove it w/o permission and crashed it.

Right of contribution may be implied by law, say between business partners, trustees, guarantors and joint debtors, concurrent tortfeasors (statutory). 

In a third party proceeding the COA may be quite different than between P and D.
P does not get a judgement against the 3rd party, P gets judgement against D and D gets indemnity or contribution from 3rd party. If P fails against D, 3rd party cannot be liable to D. 

The actual order of proceedings will be that hear P case against D, then if P wins, hear D’s case against 3rd party. 

But are also rules which allow D to seek more than just indemnity or contribution i.e. D can concurrently seek damages for himself from the 3rd party. 
3rd party can also participate in the main claim and try help prove that D is not liable to P. 

Negligence act:

1. Changes the common law, contributory negligence is no longer a complete defence, is only a partial defence. 
2. Makes concurrent tortfeasors jointly and severally liable. Can execute whole judgement against single D.
3. Right of contribution between tortfeasors who are jointly and severally liable. 
Places risk of insolvency of one of the defendants on the D’s rather than on the P. Causes P to join deep pocket D. 

(“Comparative negligence” = scheme under which D is only liable for his share = scheme in USA.)

When P joins many D’s – they will cross claim against each other so that if D1 is liable, he can say that he is entitled to recovery from D2. 

If D1 third parties X then is in P’s interest to join X as D2, else if P fails against D1 P will get nothing, but it is possible that P would have won against D2. 

Fees: Remunerating the Class Lawyer, p646
Ontario legislation said could have a “multiplier” fee which was tied to three factors: # hours worked, hourly rate of the lawyer, and a risk multiplier. Under the legislation the fee factors have to be approved by the court. Multiplier generally 1-4. 
But lawyers have argued that contingency fees under the act are not limited to multiplier fees. Approved lump sum fee of $5k per class action member in one case. 

The court should not approve of the fee in advance of making the judgment. 

Can also have % based fees. Court said that multiplier fee encourages counsel to prolong a trial they think they will win, while % fee encourages settlement and resolution. 
Fee arrangements that reward efficiency and results should be encouraged. 

Courts will assess what is reasonable percentage based on risk associated with the case, again it is generally done at the end of the case. 

Whether the legislation is successful will depend on whether the class lawyers will be prepared to work under those fee arrangements. 
When it comes time to fix the fee, should the P’s have independent counsel argue with the P’s class action counsel in front a judge as to what the fee should be?

The downside risk and class action litigation, p648
· Is a fear that P’s with individually little to gain from class actions may be on the hook for the D’s costs if they lose. This may discourage P’s and prevent valid actions being bought. 
· So Ontario legislation says that courts must consider whether the class proceeding was novel, a test case, and if so, do not award big costs if the D wins. 

· BC class legislation says that there will not be costs against the P’s unless suit was vexatious or improper or tactical steps by P led to additional costs. 
· But under both sets of legislation the courts have discretion. 

· There is a class proceedings fund which assists P’s wanting to bring class actions. When they lost a case, they said that a big cost award would deplete the fund, but the court did not consider that to be a relevant factor. Said that the fund should pick its cases more carefully, but then did not award costs to the D anyway, b/c followed the Ontario legislative guidelines and said it was a novel action.
Smith v Canadian Tire Acceptance Ltd., p649

Facts:
D, Canadian Tire, asks for costs for the case it just won to be paid by non parties to the action. The Borrowers action society is a non profit organization which supports class actions by credit customers against Canadian corporations. Mr Whaley is the spokesperson and president. The society was behind the law suit and admitted so publicly. The society paid for the P lawyer fees, and accepted funds from class action P’s to do this. Essence of class action was that credit agencies had been violating the Interest Act in that they had been charging too much interest on outstanding balances. Society advertised to get more P’s on the radio, TV etc. Whaley and the society essentially sold shares in the lawsuit. When they realised that credit card companies were violating the Interest Act the society and Whaley got as many people as they could to sign up for the Canadian Tire cards, so that the lawsuit would be bigger. 
Issue:
Can costs be awarded against non-parties
Held:
Yes – costs awarded against 2 non-parties (Whaley and the society) jointly and severally on a solicitor and client scale. 
Discussion:
· Under the Courts of Justice Act, RSO 1990, c.43 the court can award costs against a third party, but will only do so in exceptional circumstances i.e. when the real P is a third party. 
· Structuring a lawsuit to avoid liability for costs is improper conduct. 

· Whaley and the society were the real P’s – they started and financed the action, had a financial stake in the outcome. 

· However they are not the “de facto” (actual) P’s because they wanted to avoid costs if they lost. 

· Whaley and the society also promised payouts which were unrealistic. 

· Says that actions of Whaley and the society were akin to maintenance and champerty:

· Tort of maintenance is when meddle, by an agreement, in a lawsuit in which you do not have a genuine interest. Maintenance involves providing financial support for another to bring or defend an action. Also there must be an improper motive. 

· Champerty is like maintenance, with the additional factor that the tortfeasors agrees to share in the profits. 

· Maintenance and champerty used to be criminal offences, now are only civil actions. 

· The goal of Whaley and the society to gain from the scheme constitutes an improper motive. 

· Class proceedings legislation is not to encourage litigation, but to give access to justice. 

· The statute says that courts should use discretion to not make large cost awards against unsuccessful P’s for novel or public interest cases, but those rules do not apply when an impecunious P has intentionally been used by those behind the litigation. 

· Legislation not designed to allow generation of class actions for financial gain. 
Notes:

· Have been cases (breast implant litigation) in which investors have paid disbursements of class counsel on the hope of financial reward – when does one cross the maintenance and champerty line?
· The class proceedings committee funds class actions, but they choose their cases carefully and on the merits. As of mid 99 had only funded 5 actions, but was already on financially shaky ground. 

Access to justice, p663
Disputes are inevitable – so must have appropriate forums. 
Complaints that current system is too expensive, slow, distant (people are not actively involved in seeking justice, just beaurocrats doing a job), and individualistic (unable to deal with collective injustice). 
Are things which may provide better access to justice – contingency fees, private insurance, paralegals and public funds. 

Should legal services be equally available? Why are legal services different to other things in society that are not equally available e.g. financial planning advice.
Is access to the legal system synonymous with access to justice?
Mechanisms to facilitate access, p689
Contingency fee = if win, lawyer gets %. Are allowed in all provinces under statute, but in Ontario there are limits. 
Contingency fees are subject to normal tax rules. 

Are maximum limits to contingency fees. 

Disbursements may be in excess of the contingency fee. 

Agreement may be required to be filed in court, but only the client, the solicitor and the tax representative can look at it. 
Clauses which say that the proceeding cannot be abandoned or settled w/o the agreement of the solicitor are not permitted. 
Also the client is allowed to change lawyers any time before the expiration of the retainer. 

M. Trebilcock, “The case for Contingent Fees: The Ontario Legal Profession Rethinks its Position”, p690
Contingent fees are liberally allowed in USA, and allowed in a controlled form in most Canadian provinces except Ontario (this article was written in 1989).
Most resistance to contingent fees in criminal and family matters. 

Arguments for contingent fees:

Incentive for the lawyer to act in clients best interests. This is not the case with hourly fees.
Lawyer had better idea of law, can better estimate the risk. So rather put the risk on the laywer
Provides access to courts for poor who are not eligible for legal aid and who cannot pay hourly fees. 
Allows wealthy but risk averse individuals to bring action. 

Client does not have to worry about the laywer over billing time – avoids the moral hazard problem, client does not have to track the lawyers work. 

No chance of lawyer prolonging the proceeding and not accepting reasonable settlement offer. 
Arguments against contingent fees. 
Lawyer objectivity will be compromised. (not really, he must still be objective, don’t want to take loosing cases).
May be inclined to engage in unethical practices such as suppressing evidence, suborning witnesses. 

P’s will receive less than fair payouts in clearly meritorious cases. To counter for this courts may award higher damages which is unfair to D’s and will push up insurance costs. 

Encourage the bringing of harassing claims with low probability of success with a view to coercing defendants into settlements. Will also clog the courts with low quality claims. (this is unlikely – no win no pay, so don’t take marginal cases).
Since lawyers know the law and therefore the risk better than clients, they may dishonestly claim a better contingent fee than they deserve – still a moral hazard problem. (but client can shop around)

Consideration of arguments:

Benefit of risk shifting is great – will allow meritorious claims which may have been disallowed to be brought. 
Should deal with the arguments against by imposing rules, not outright prohibition of contingency fees. 

Anglo-Canadian system of awarding costs if lose, compared to USA no costs system, is further incentive to not bring frivolous claims. Argument to abandon cost awards for class action cases to prevent worthy P’s being deterred. But P can shift risk of party and party costs to the lawyer – even more incentive to not bring frivolous cases. 
But if all costs are on the P’s lawyer, then the P may be less inclined to settle – thus prolonging the proceeding and discouraging settlement. But then the lawyer can insist that the client pay some of the costs, or that the % fee be higher. 
Else can say that if P will not accept settlement, lawyer can resign and P is obliged to pay for services thus far on a normal hourly basis. But then the risk that the lawyer will abuse this when the trial takes a bad turn – maybe need court review of such terminations. 
Regulatory constrains on excessive fees.
Should have standard form agreement which sets out review processes. 

Prior judicial review of fee arrangements is cumbersome and impractical. But subsequent judicial review is reasonable. 

Should require lawyers to submit standard terms to law society which can compile and make available to the public such statistics. 

Could require lawyers to give clients such information before negotiations. 

Helps for review of fee arrangements. 

Will show the law society patterns of individuals over charging. 

Says that law society should not take the line it has on lawyer advertising – and in an attempt to avoid evils, impose overly restrictive rules. 
Lawyer as entrepreneur
What is current problem – litigation explosion or unredressed meritorious claims? Trebilcock says that latter – so should liberalize the rules that constrain entrepreneurs. Should allow lawyers to freely communicate with the public about their rights, and then allow lawyers to assume the risk of litigation. Having the gov pump money into the system is not the best way to improve access – gov should just provide an efficient well staffed system and legal aid for the very poor. 
Notes:
Ontario – can only have contingency for class actions (and non-contentious business and conveyancing (?)). This stems from maintenance and champerty torts. Champerty is maintenance when the maintainer has a financial interest in a favourable result. The Champerty Act, RSO 1980 prevents more expansive contingency fees. 
60-70% of personal injury cases go on the basis of fees linked to outcome. 
History and Philosophy of Discovery, p780.
Canada inspired by USA on this topic.
Examination for discovery is not used in UK – they only have document exchange and interrogatories. 

Rules for discovery may vary from J to J.
Watson and Perkins, “Ontario Civil Procedure”, p780
Roots of discovery practice come from the chancery courts in England. 
Common law courts used to rely on lengthy pleadings to define the issues. 

Surprise at trial was common, and was not valid reason for objection, even if prior knowledge would have allowed the surprised party to prove the falseness of the surprising evidence.  Was a fear that if it was known that the other side would say – would lead to perjury. 

Before 1854 had file a bill of discovery if wanted opposition to disclose information. 

1854 - Could request discovery of documents and interrogatories. But was only to determine what your case would be, not supposed to be fishing for what opponent would say. From 1854 on there was a right of discovery in every case. 
From 1856 in Ontario have had written discovery, interrogatories and oral E4D. Could still apply for equitable bills of discovery to aid the action at common law. 

Evidence Act, RSO 1960 – admissions of an officer or servant of a corporation made at E4D would bind the corporation. 

1977 – new BC rule, could examine non parties to the litigation with leave of the court and identities of witnesses was made discoverable.

Louisell and Wally, “Modern California Discovery”, p782. 
This article reflects the Canadian position. 
Uncovering evidence
Enable parties to quickly and cheaply get good idea of the case. Will allow each party to present full and favourable case. Eliminate surprise. Makes judicial process more accurate and fair. Lawsuit should be won by the truth, not by a game of bluff and surprise – but it is still an adversarial process. 

Encouraging settlement 
Finding out full information will encourage settlement. 
Parties settle when they agree on the merits of their respective cases. 

Paying for process of discovery makes parties aware of the consequences of losing. 
Emphasizing Issues
Isolate issues over which there is no material controversy – may lead to motion for summary judgement. 
May act like a pre-trial conference and obviate the need for a trial. 

Highlights issues for which there is some basis in fact – leads to further investigation on those issues.

Pinning the witness down
Compel the W to commit to one version of the facts. May involve admission of lack of knowledge on given subject. 

Sizing up witness and counsel
Observe demeanour, attitude and responses of W and counsel. Know how W will react at trial, know if counsel is likely to agree to settlement. 
Undesirable use of discovery
May allow W to find out opposition case and then commit perjury based on this knowledge. This is a risk, but hopefully by getting full examination, the other side will be able to expose such perjury on c-e. 
Having discovery early means more likely to get unrehearsed answers. 

Physical Discovery, p804
Medical examinations – where the physical and mental condition of a party is in question, the court can order a medical examination. 
Manuel v Head, p805

Facts:
Application by D for P to be examined by doctors to determine extent of injuries from car accident. D does not want to accept medical reports from P’s doctor. 

Issue:
Does the rule of court permitting the examination (or else have your action stayed / dismissed) unconstitutional? 

Held:
No – it is constitutional and balances fairness between the parties. 
Discussion:
· P claims s.7, 8 and 9 of the charter are violated.
· Need to balance P’s rights with D’s. 

· In starting the action the P voluntarily accepted the rules of procedure. 

· Charter not designed to take away D’s rights for the convenience of P. 

· Says that the charter rights are not violated, and if they are, then they are justified under s.1. 

· Causation is a significant part of the P’s case, so D should have a chance to present his own evidence on that element. 

· Rules of court aim for fairness for both sides.

· However in this case the D wanted the P to go to an out of province hospital which is not reasonable. 
 Notes:
· The medical condition of the party to be examined must be in issue – obviously can’t just randomly say you want the opposition to see a doctor. 

· What about when the party to be examined has not put their medical condition in issue – but the opposition does it – maybe in a child custody case.

Callis v Stop 48 Ltd., p809.
Facts:
Judge gave P permission to inspect the go-cart. D appeals. P says brakes on cart were not working. D says that is not an issue because P did not even try to use the brakes. Besides the brakes, P says that it wants to inspect the cart generally. Cart has continued to be used for the 2 years since the accident. P says that this goes to weight of the evidence and should not preclude the inspection. 

Issue:
Was the judge correct in giving permission for P to inspect the go-cart.
Held:
Yes – appeal dismissed.
Discussion:
Is a rule of court under which order for inspection of property can be made. 
Application judge agreed with the statement that the fact that the cart had been used for two years goes to weight not admissibility. 
Trial court should be informed of the general operating characteristics of the cart – real wheel drive? automatic gear box? Configuration of pedals? etc. These questions are independent of the state of repair on the particular day. 

Lagerquist v Labatts Ltd., p810Facts:
Facts:

Bottle of beer exploded, glass injured P in the eye. D admits that P can inspect the beer bottling plant.

Issue:
Does P have the right to take photographs and video’s of the beer bottling plant.

Held:

Pictures allowed.
Discussion:
· D says that should only be allowed to take pictures when the physical make-up of the premises is in issue – occupier’s liability case. 

· Appeal judge reviewing the granting of permission to take pictures does not see how it will prejudice the D by allowing pictures to be taken. 
Spoliation, p811
What if D destroys evidence. Common in products liability cases. 

Lots of USA cases – not many in Canada. 
Werner v Warner Auto-Marine Inc. – preservation order was made regarding fuel tanks on boat. But then P did destructive tests on the tanks, so then only P had forensic evidenced, unfair to D. So P was charged with contempt of court, and was not allowed to use any evidence obtained in breach of the order in the action.
Dawes v Jajcaj – P lawyer said the vehicle must not be destroyed. Then the D’s insurance adjuster did an accident reconstruction and then ordered the vehicle be disposed of. P said that the D’s evidence should be excluded. Court allowed the evidence in because the adjuster did not act in bad faith in disposing of the vehicle, she was just inexperienced. 

EXAMINATION FOR DISCOVERY
Watson and Perkins, Ontario Civil Procedure, p812
E4D is the most powerful of the discovery tools. 
Go from having only paper allegations to having sworn statements. 

Purposes:
· Determine the case to be met

· To get admissions (save facts being proved, destroy oppositions case)

· Facilitate settlement

· Narrow issues

· Avoid surprise

· Enable payment into court. 

Can use E4D statements at trial.

Also allows you to assess your own witnesses and all the other witnesses and parties including counsel. 

Statistics show that discovery does not really produce settlement. 

Inverse relationship between intensity of discovery and settling – the more intense the discovery, the more likely you will go to trial.

Could say that most cases that go to discovery settle, but that is only because overall most cases settle. 
In UK 2-3% of cases go to trial, in Canada it is 3-5%.

But discovery does make settlement better informed. 

Use of examination for discovery at trial, p813
Two main uses

· May read into evidence statements made by adverse party. 
· Can use statements from discovery to impeach witnesses.

Where counsel reads in / quotes the discovery in a arguably misleading way, even the TJ can read in the larger context. 
Under the law of evidence, discovery statements are admissible hearsay under the admissions exception. 

Law of evidence also allows use of prior inconsistent statements to impeach an A. 

Evidence of non-party at E4D cannot be read in as an admission, but can be used to impeach if that non-party is a W (prior inconsistent statements exception).

If P has not evidence of how fast D was driving. Can ask D on discovery, and then that is evidence P can use. 

Also fish for how the opposition will present their case, and for evidence to support your own case. 

Examining a corporation, p817
Have to decide who must be examined i.e. who represents the corporation. 
Officer / director / employee.

Corporation can ask for court to nominate a person different to that selected by the opposition to be examined as representing the corporation. 

Clarkson Mews Properties Inc. v Angel Creek Estates Inc, p817

Facts:
P is trying to recover a deposit from a failed real estate transaction. P asks for a change in who will be examined from the P Corporation. P says that the person originally named for discovery to represent the P is not being co-operative and will be harmful to P’s case. 

Issue:
Should the P be allowed to offer an alternative representative for E4D?
Held:
No – application dismissed – the named person of the P corporation will be E4D. 
Discussion:
Deal with applications on case by case basis – they are very fact dependant. 

Previous courts have switched persons to be E4D when there is a conflict of interest. 
However just because the person selected by the D says that he will not co-operate, that is not good reason to allow a switch. What if they all say they will not co-operate – then D will be deprived of the right to E4D. 
The originally named representative of the P company must get the information that he will be asked about – and answer the questions. 
Rainbow Industrial Caterers Limited v CNR, p819
Facts:
D wants to switch the persons of the D corporation who will be examined by the P. 
M was originally nominated but D wants G to testify. 

D argues that 

· M is junior and does not know the full story.

· G was more involved

· Waste of resources and inaccuracy risk if transfer info from G to M.

· P would not be prejudiced by examining G.

· Doroshenko is another person the P’s are examining, and G is Doroshenko’s boss, so G is most relevant.

P argues that:

· P can choose who they want to E4D

· Interests of P and D have to be considered, and interest of P will be compromised if they cannot examine M as they chose.

Issue:
Should the D be allowed to change who is examined by the P.
Held:
Application granted – G will be examined, not M. 
Discussion:
Generally the P has the right to choose who to examine. However, one must balance the interests of the party to suit justice.

In this case, G will have much better knowledge. P has not put forward evidence that it would be prejudiced by having to examine G. But there would be prejudice to the D if M is examined instead of G. 

Who is an “officer, director or employee”?, p821
Bell v Klein – corporation being sued for fraud. The auditors (independent firm of accountants) were held to be officers: A person can be examined if “he is the one person connected with the company best informed of the maters which may define or narrow the issues between the parties at the trial”.

Atherton v Boycott – do not need strictly follow the common law principles for employee / independent contractor. Employee for purposes of discovery is broad.
Joseph Silaschi General Contractor v City of Kitchener – building contractor suing the city (owner). Court would not allow the contractor to E4D the city’s architect. Said the architect was not an officer or employee. Architect in this case was not an agent of the city. Said that this independent contractor was, on the facts of this case, too independent to be an “employee” even as the word is used in the context of discovery applications. Said could resort to rules for examination of non parties. 
Former officers and employees, p821
BC rules allow for examination an person who “is or has been a director, officer, employee, agent or external auditor of a party”. But once you have examined one person, then you have to get permission of the court to examine another. 
Examination of non-parties, p822
In USA there are no limits on who you can E4D.
In Canada is generally only parties, and in some provinces (incl. BC) their past employees. 

BC allows examination of non parties with leave of the court, but there are certain conditions. 

Carleton Condominium Corporation No. 25 v Shenkman Corporation Ltd, p822

Facts:
P sues for shoddy construction. D, the construction company, wants to E4D the consulting engineer who did the design work for the original construction, and later advised on how to do the repairs. The relevant engineer, M, has resigned from that firm. 
Issue:
Should the D be entitled to E4D the resigned engineer, M
Held:
No – motion dismissed – D must first try to get the information from the engineers currently employed at that firm.
Discussion:
· The D is entitled to E4D other engineers at the same consulting firm. D has not fully tried to get the required information from these other engineers. 
· D argues that it will be more efficient to get the answer straight from M, instead of from another engineer who will probably be talking to M anyway. 

· Must construe the rules to achieve fairness and justice between the parties. 

· In this case the D must first try to get the relevant information from those currently at the company. 

· Turned on the facts of the case and the specific wording of the Ontario rules. The carefully analysis wording of the rule indicated that to be successful the applicant must show that he has failed to extract the information from the existing parties before he can examine a non-party. 

· Did not believe that in this case that the information was available only from the resigned engineer. 

Notes

· Ontario is generally quite hesitant to grant leave to examine non parties. 

· Ontario AG v Stavro – leave was granted to examine the non party. These cases are fact specific and is a question of whether one comes within the requirements as outlined by the rules of the particular court. 
Letters of request, p827
May want to E4D a W outside the province / country. If the W is a party, then court has J to define the time and place of the E4D. When W is not a party, the domestic court must write a “letter of request” (also called “letters rogatory”)to the foreign court asking for an order to make the W attend and E4D. 
Foreign court may consider its rules for E4D in deciding to grant the order. 

If is a request for a W to attend trial, then the foreign court should be more inclined to oblige than if is a request for a W to attend an E4D. 
Applicants will argue comity, and that the foreign courts should not embark on a determination of the merits. 
Fecht v Deloitte & Touche – Class action in New York – Ontario court is the foreign court. Denied ordering the Ontario W to attend E4D. Said that other methods to gain the same information had not been exhausted. Deloitte, the Canada branch who is the W they seek to E4D, was not involved enough, on the facts of this case, to grant the request. This decision was affirmed by Ont CA. CA said that the court could consider narrowing the order if they wanted i.e. they did have J. CA also said that it was proper to consider the Ontario rules for E4D. 
Must consider if the P is on a fishing expedition. 

Answering from knowledge, information and belief, p834
On E4D must answer to best of his “knowledge, information and belief”.
Hearsay is admissible, and then W must give honest belief on whether or not that hearsay is true, and must give the grounds for his belief. 

Can ask “On what facts do you rely?”
A party to an action is bound to inform himself as to the knowledge possessed by his servants, employees and agents, but do not have an obligation to determine information from third parties over which you have no control e.g. independent contractors. However this general third party qualification is disappearing and a general requirement to enquire of all of those who you should reasonably be expected to enquire of is being used. 
Gets tricky if party required to obtain information from third parties outside the J and they might not cooperate. 

Continuing discovery obligations, p835
What if find out that information you gave on E4D was incomplete or answer was misleading?

There is a duty to update an affidavit of documents and a duty to give an undertaking to provide after required information was requested. 
Burke v Gauthier, p835
Facts:
53 y/o bus driver with 9 children. Boat collision. Gash to head, went to get stitches, then for months after got really bad headaches. Scar and no sensation in the area of the scar – frostbite risk. Neck and shoulder pain. 
New evidence indicates that the damage is worse than thought at the time of discovery. But the P did not admit this new evidence prior to trial. At discovery said that there was no change on lifestyle or compromise to work ability. New evidence was that he did not fish, hunt, skidoo etc as much anymore because of the pain, could not lift heavy things at work. 

Issue:
P’s physical condition changed after discovery. Should this be admitted in a personal injury action.
Held:
In this case it should not be admitted – P made no effort to prevent prejudice to D.
Discussion:
· Rule says that are supposed to provide such revised information, else is not admissible unless have leave of the court. 
· Must ensure there is incentive to disclose.
· D needs to know what case to meet, may change settlement tactics. 

· The greater the change the greater the prejudice to the D. In this case the P was well aware of the new information. 

· P made no effort to warn the D before trial – so new evidence since discovery is not admitted. 

Note:
· Compare the approach here to that in McDonald Construction, p422.

Machado v Berlet, p839

Facts:
Car accident. D takes surveillance films of the P running, shovelling snow and scraping ice off windshields. D claims privilege and does not disclose the tapes at discovery. At trail P said that he could not do these activities. D sought to introduce the tapes. P said that cannot enter new evidence. 

Issue:
Are the tapes admissible?
Held:
Yes

Discussion:
· D intentionally kept the tapes to impeach the P’s testimony. 

· Rule requiring disclosure is a compromise between obligation to disclose and privilege. 

Note:
Comparing this to Machado v Bertlet, one gets the feeling that “justice” defines the outcome. 
PRIVILEGE
Types and Sources of Privilege, p839
Generally require extensive disclosure, but certain interests are protected.
Privilege is the general term / reason given when information does not have to be disclosed. 

Privilege protects interest and relationships which are regarded as sufficiently important to justify limiting the truth finding mechanism of discovery. 

· Right of A against self incrimination – individual dignity and security prevail over truth. 
· State privilege – protects public interests. 

· Solicitor client privilege (client’s privilege).
· Litigation privilege (client’s privilege – covers docs prepared in anticipation of litigation).

· Settlement negotiation privilege (client’s privilege, say discussing “without privilege”, and then anything said in the negotiations cannot be heard at trial. Covers express and implied admission – cannot say at trial that they were eager to negotiate, that would be an implied admission which is protected by privilege).

· Crown privilege (Crown’s privilege).

General rule – anyone can be compelled to testify, privilege is the exception.
Privilege prevents E4D and document disclosure. 
Statements made “in confidence”, say to doctors, priests, business colleagues, are not privileged. 

Confidentiality benefits lawyers because it increases the demand for legal services. 
Solicitor – client privilege, p842.
Client needs guarantee of confidence, so can be totally honest and get good and complete legal advice. 
Extends beyond context of litigation – protects all communication made in getting legal advice. If made in presence of general public, then not covered.

If made to lawyer in non advice setting, then not covered. 

Applies to words spoken by the lawyer and the client. 

Full disclosure promotes justice.

Upjohn Co v United States, p843.

Facts:
Big US companies bribing foreign gov’s, and then claiming the bribe expenses as tax deductions. Central company management of one of the companies found about this, so required all the managers to answer range of questions which were then given to the company solicitor. Then the IRS wanted the questionnaires. Company argued solicitor client privilege and litigation privilege. 

Issue:
Are the questionnaires protected by solicitor client privilege.

Held:
Questionnaires are privileged, IRA ask the employees questions, but cannot see the questionnaires. 
Discussion:
· Privilege applies when the client is a corporation. 

· When the employee makes a statement he is or personifies the corporation. 

· Is no limit to whose statements are protected by corporate privilege i.e. not only top management – even lower level employees statements made to lawyer will be privileged.

· It may be low level employees which can influence the lawful operation of the company – so when solicitor speaks to them it should be privileged – this will better ensure compliance with the law by the company. 

· Having a rule that the privilege only applies to top level management leads to difficult line drawing problem – solicitors and clients need to be certain about this law so they can speak freely. 

· In this case the possibly illegal behaviour involved middle management but was still in the scope of the corporate duties of the employees. 

· The questionnaires were used to determine exactly what middle management thought was and was not OK – this assists in ensuring compliance with the law and should be encouraged, and therefore protected. 

· Privilege only protects disclosure it does not protect the facts underlying the disclosure. 
· “the client cannot be compelled to answer the question “What did you say or write to the attorney?”, but may not refuse to disclose any relevant fact within his knowledge merely because he incorporated a statement of such fact into his communication with the attorney”

· You cannot conceal a fact by merely revealing it to your lawyer. 

· “Discovery was hardly intended to enable a learned profession to perform its functions…on wits borrowed from the adversary.”

Hickman v Taylor, p856.

Facts:
The tug Taylor sank. 5/9 crew drowned. Cause of accident still not clear. Tug owners employed a lawyer. 4 claims by deceases were settled. 5th one went to litigation. Demanded records of survivor’s conversations and written statements to lawyer. Tug lawyer refused – said was in preparation for litigation. 
Issue:
Should the correspondence between the survivors and the tug owners lawyers be disclosed.
Held:
No – Litigation privilege applies. 
Discussion:
· Public policy supports reasonable and necessary inquiries, but there are also good reasons behind solicitor client and litigation privilege. 
· It was enough that the P had been given answers to extensive interrogatories and could read the transcripts from the state investigation into the accident in which the 4 survivors were questioned. 
· P had not shown necessity for the requested information, had not even denied that production would cause hardship to the D. 

· All documents prepared for the purpose, although not necessarily the sole purpose, of litigation are privileged. 

· Company reports if made in course of ordinary business are not privileged. 

· Production may be justified in some cases – say if the W is dead. 
· Will not order the attorney to divulge what he said either – no justification was given by P for this information request, and it is denied by the court. 

· P wanting the records to check if they missed something is not good enough reason to order disclosure. 
· The facts are still available i.e. they are not privileged, but they cannot be determined by looking at the correspondence between the survivors and the company. 

A.M. v Ryan, p898

Facts:
P abused by doctor. Had counselling with psychiatrist. P brings civil suit against doctor. Dr agues that she consented, and that his acts are not the cause of harm to her. P claims mental distress, anguish, loss of self esteem, humiliation, difficulty with relationships, forgone career opportunities.
Issue:
Are the psychiatrist’s notes admissible. 
Held:
Discussion:
· P has an expectation that the records between her and the psychiatrist will be kept private. 
· If P has a privilege, it can only be lost by express waiver – that was not the case here.

· If P does not want to disclose relevant docs, then the court can order disclosure under rule 26(11).

· If the rules of court only give a discretion – then the common law rule of privilege control when and how that discretion should be excercised. 
· Under 26(11), relevant material can be ordered disclosed unless will be oppressive to the P, or such an adverse effect such that it would be unjust to order production. 

· Is the invasion of privacy necessary for the proper administration of justice?

· P should not be deterred from suing by fear of disclosing, but D should not be deprived of an assessment of the true loss – difficult balancing. 

· Court can order partial privilege, disclose only some documents – if this is what is needed to strike the right balance.

· General rule is one of disclosure – privilege is the exception.
· Doctor patient is not one of the accepted categories of privilege. 

· Wigmore privilege test for declaring privilege in situations where there is no generally accepted privilege:
1. The communications must have originated in confidence 

2. The confidence must be essential to the relationship in which the communication exists. 
3. The relationship must be one which should be fostered for the public good. 

4. Court must consider if interest in protecting > interest in truth and accurate resolution of the litigation. 

· Within these guidelines – the law can develop with society. Abuse and getting assistance from doctors is part of modern society.
· Charter values can inform common law, but the charter is not directly applicable. 
· Apply the test:
1. Yes

2. Yes, obviously, and the Dr says so.

3. Yes, victims suffer trauma – may mar their entire lives. Mental and physical health of the citizenry is critically important. 
4. Considering the effects on society: Privacy is an important interest, especially for victims of sexual abuse. Not fair to make the P pay a high price for redress by having privacy violated – she will then be twice victimised. 

· Not willing to accept that the occasional injustice is OK if want to provide the benefit of privilege. 

· In some cases will require full production, in others limited production will be appropriate. 

· Court can edit documents and state conditions on who can see the documents, and say that those who see them must not tell others about them. 

· Interest of D in civil case is not as large as the interest of an A in a criminal case. (money in civil, jail in criminal!)
· Is open for records in a civil case to be outright privileged. 

· In each case it is a question of balancing – privacy v truth and correct outcome. 

· Fishing expeditions are not appropriate, and obviously irrelevant information will not be disclosed.

· The P did not waive her privilege merely by starting the litigation. 

· Judge must consider the circumstance of the privilege, the documents, and the case. 

· Judge may or may not examine each and every document – will be for him/her to decide how much time to spend reviewing / editing. 

Application to this case:

· Doctors notes written to herself – not to be disclosed – the doctor can testify.
· Notes and records of consultations – disclosure, but stringent conditions. 

· Court should consider each individually and consider which are relevant to the consent defence. 

· Only lawyers and expert W’s, not Dr Ryan himself will see the documents. Copies and disclosure not permitted.
Note:
· Compare this to Manual v Head, p805 - There it was quite relevant that the P had started the suit, lost some rights. 

