R v Swain (1001)
Facts: Husband got possessed and assaulted wife after waving fists in air because he thought he was being attacked.  Got councelling and recovered, then at trial he ran the risk of the R asking for NCRMD but then he would be detained indefinitely – does he have the right to choose his defence?

I:  Crown’s right to raise the defence of insanity over the accused’s objections

D:  Lamer, C.J.C. advanced a rationale for the adversarial system of trial invoking s.7 of the Charter.  Both reflect the same values of individual responsibility and respect for individual autonomy and dignity.

H:  Accused person has the right to control his own defence; whether to have counsel; whether to testify on his own behalf; what witnesses to call.
R v Stinchcombe (1003)
Facts: Lawyer charged with defrauding client – accused’s secretary gave information to police which would have helped A, TJ would not force R to disclose the information and convicted the A.
I:  Crown duty of disclosure/production of information to the defence.

Held: SCC said that is an obligation to disclose.

Discussion:
The element of surprise is no longer acceptable in criminal cases (this is more true for civil cases now as well).
Task of prosecution is not to obtain a conviction, but to present the evidence before the court.

Obligation to disclose is not absolute – have duty to protect the identity of informers, although they may eventually be required to testify. Crown should err on the side of inclusion.

Crown has a discretion with respect to withholding evidence where:


evidence is clearly irrelevant


necessary to protect identity to prevent harassment or reprisal


privilege is at issue

And with respect to timing of disclosure:


early disclosure may impede an ongoing investigation

Crown discretion is subject to judicial review / ethical duty.  On review Crown must justify its refusal to disclose.
R v O’Connor (1008)
Facts: 
Bishop being charged with sexual misconduct.  Crown ordered to disclose the medical and counseling records which had been given to it, but refused to do so even after 5 requests stay of proceedings by TJ

I:  Crown’s duty to produce personal and confidential records in its possession

Held: 

BCCA set aside the stay – automatic right of appeal to SCC.

SCC: Court was split in complicated ways on the issues – see 1017.

Result was that the stay was overturned – go back to trial.

Discussion

All judges critical of R not disclosing.

s.7 of the charter establishes the right of the A to access all the information necessary to make full answer and defence.

Two separate situations – One where R has been given the records, another where a independent 3rd party holds the records.

Where the R has the records 
The Relevance of record is presumed (else why would the R have them) and the R is required to disclose to the defence.

No expectation of privacy exists in Crown records (If the complainant gave them to the R then they must be prepared for the defence to see them as well ( disclosure to crown equals a waiver of confidentiality/privilege).  Importance of accused’s right to make full answer and defence.  The R must warn the complainant that the records will be shown to the defence on request – given this, the crown cannot argue priviledge to hold the records back – see top 1011.
But the R can prove irrelevance and on that ground prevent disclosure to the defence.

For records in the possession of a third party:
Here the argument of priviledge can be made (obviously irrelevance can be argued as well). Balancing between privacy rights and constitutional right to have access to information to make a full answer.

Two stage test:  Established that judges have the jurisdiction to compel production of records from third parties by issuing subpoena duces tecum (= come and bring it with you or you will be punished).

First stage  Likely relevance stage – this is a higher threshold for relevance than in the case where the records are in the hands of the R – there the relevance is presumed.  Here the judge measures the likely relevance to the issue (material or credibility) or to competence of witness [no consideration of privacy or admissibility/policy at this stage]

To pass this stage the judge must be satisfied that “there is a reasonable possibility that the information is logically probative to an issue at trial or the competence of a witness to testify”.

This test should not be too strict because the A has not seed the documents, but should prevent “speculative and fanciful” requests for production.

Minority said records not likely relevant and would have defined a stricter test– majority said that are often relevant.

Second stage  balancing competing rights, considering: 
a) extent to which record is necessary for accused to make full answer and defence; 
b) probative (affording proof) value of record in question; 
c) nature and extent of the reasonable expectation of privacy vested in the record; 
d) whether production of record would be premised upon any discriminatory belief or bias; 
e) potential prejudice to complainant’s dignity, privacy, or security of the person that would be occasioned by production of the record.

Cloutier v R (1018)
F:  Police found marijuana paraphernalia at accused's apartment. Some of his friends had shipped a cupboard with marijuana in it from South America where they were traveling. A opened the crate with the cupboard in it, but then did not return to the mothers house. RCMP entered the house and seized the furniture.  

I:  Was the paraphernalia evidence admissible as relevant.

H:  The judge was correct to not admit the evidence – acquittal restored.

Discussion:

The paraphernalia is irrelevant as it lacks sufficient probative value.  For one fact to be relevant to another, there must be a connection between the two such that the existence of one may be infered from the existence of the other.  Evidence of predisposition is not admissible; evidence of the potentiality for doing something is more prejudicial than it is probative, and should not be admitted.  

Where the probative value of the evidence low, while its prejudicial effect is high, it will be inadmissible.

 “What is relevant will be decided by logic and human experience, and facts may be proved directly or circumstantially.”

“Admissible evidence is thus that which is (1) relevant and (2) not excluded by any rule of law or practice…Evidence may also be admissible for one purpose and not for another.”

Evidence of use of marijuana was held to be irrelevant and inadmissible.  No real probative value - insufficient connection between being a user of marijuana and knowing the dresser contained marijuana.

“Evidence is not admissible if its only purpose is to prove that the A is the type of man who is more likely to commit a crime of the kind with which he is charged”.

“there must be a nexus between the act charged and the facts relating to previous or subsequent transactions which it is sought to give in evidence”.

Proof of motive is circumstantial only, and cannot be admitted if it does not show a sufficiently close logical connection between the facts that are to be proven as a motive and the crime committed. See law dictionary definition of circumstantial.
Many of the statements made in this case were later rejected by the SCC in Morris – Not sure I agree with this.
Morris v R (1022)
F:  Charged with conspiracy to import and traffic in heroin.  Wiretap evidence the drug was being imported from Hong Kong.  Police found newspaper clipping, “The Heroin Trade Moves to Pakistan”.  

I:  Was the clipping relevant and admissible?

H:  SCC Majority - Clipping was admissible, dissent by Lamer

Discussion
Majority

Said that there was a nexus between having the clipping and having the intention to import. The clipping could potentially be used by the trier of fact to draw an inference that preparatory steps in respect of importing narcotics had been taken or were contemplated.  Probative value of evidence may be low, but “weight” is for the trier of fact and must not be confused with admissibility. Said that the clipping was similar in nature to a list of homes broken into found on possession of accused in B&E trial. Deferred to the better position of the TJ to make a call in the trial.
The judge cannot weigh the evidence.  Even marginally probative evidence is relevant.  The prejudicial effect of evidence is a matter of law, and goes to admissibility, not to relevance.

Dissent:

One judge in CA said it was irrelevant and therefore should not have been admitted, Lamer says that it should have been excluded not because it was irrelevant, but because it was inadmissible because it went solely to indicating character and was unrelated to the crime. Because the article was not about Hong Kong, it was not relevant to the crime to be proved.

R. v. Wray (1026)
F:  Gas station robbery, with no direct evidence.  Obtained confession from Wray improperly (9hours of interregation), and found rifle in swamp after confession with the aid of Wray.

I:  Whether the evidence given in the confession was admissible, based on the fact that to admit it would either be “unfair to the A” or “bring the administration of justice into disrepute”.

H:  The SCC split 6 vs 3, but found that the evidence that the A directed the police to the location of the rifle should have been admitted.

Discussion:

Majority says that “bring the administration of justice into disrepute” has never been a reason for not admitting evidence.  Says that “unfair to the A” can be a reason for not admitting evidence, but that was not applicable in this case.

Said that there is no sweeping discretion to find evidence inadmissible. Real evidence which is obtained improperly is generally still admissible, however, testimonial evidence is not (I did not see this is in the case and do not know what it means yet??).

Established judicial discretion to exclude relevant evidence in criminal cases if it is (see quote 1029):


              of trifling probative value; and


              of tenuous admissibility; and 


              gravely prejudicial to the accused.

All 3 must be present before the discretion is exercised.

R v S. (R.J.) (1029)
Criticized the decision in Wray as permitting unfairness and abuse of state power.  Now s.24(2) of the charter deals with this issue, although was not “in response to” Wray and the fact that such interrogations bring the administration of justice into disrepute.
R v Burlingotn (1030)
Also criticized Wray.

R v Seaboyer (1030)
Said that the test from Sweitzer now supercedes the one from Wray – “admissibility will depend upon the probative effect of the evidence balanced against the prejudice caused to the accused by its admission”
The same rule is not applied to defence evidence, for prosecution evidence it is an exact weighing, but for defence evidence the prejudicial effect must substantially outweigh the value before it will be excluded. To whom would the defence evidence be preducial is my question ??
Anderson v. Maple Ridge (District) (1993)(BCCA) (1031)
F:  P drove a car into an intersection without stopping at a stop sign and was injured.  Brought action against D municipality alleging it located the sign so as to obscure it from the view of oncoming motorists.  After the accident, and before trial D moved the sign.  P tried to call a local resident to testify motorists frequently overlooked the sign and that moving the sign had corrected the problem.

Issue: 

Is evidence of the moving of the sign and reduced accident rate after the moving of the sign admissible. 
Held:

Evidence was excluded at trial and the P failed.

The accident history evidence was admissible – go back to trial.

Discussion:
Evidence is relevant if logically probative of either a fact in issue or a fact which itself is probative of a fact in issue.  Evidence could reasonably support the inference the sign was less visible to East bound drivers in its pre-accident location than after it was moved.  Potential prejudice in this case is minimal, and could be cured by proper instruction to the jury.

Evidence of relocation of sign was relevant and admissible to prove the poor positioning of the sign before the accident.  The evidence of remedial steps taken after an accident is relevant and admissible as proof of negligence, but not as an admission of negligence by the D.

The CA disagreed with the rule by Wigmore which would say that sign moving evidence should not be admitted because the owner may have moved the sign even though he thought it was not the cause of the accident, and that allowing such evidence would provide an incentive to not repair before trial which would put others at risk – the court said that they would move it because of fear of additional liability if more accidents occur.
The CA said that the relative power of the judge to disallow evidence in criminal and civil trials respectively is a big question for another day, and that in this case the probative value far outweighed the predjudical effect, and that the jury must be cautioned that the moving of the sign alone does not prove that it was badly positioned in the first place.  CA said the jury would understand that concept.

Note: I think that a distinction must be drawn between the moving of the sign and the subsequent effect – I think that the moving is irrelevant, and prejudicial, but the subsequent accident history will be useful for the proving of causality, although not forseeability.  The court does not really seem to make this distinction and just says that it is admissible in this case.

Commonwealth v Webster (1850)(Mass. SC) (1036)
F:  W was charged with the murder of Dr. Parkman.  W had borrowed heavily to support his lifestyle, including $400 from P.  P began hounding W to pay him back, and P confronted W at his lab, threatening to have him dismissed from the faculty if he did not repay his debt.  W struck P with a piece of firewood and fractured his skull.  W dismembered P and burned his remains in the lab furnace.  A janitor, having observed a confrontation between the two men earlier, and noticing P missing, dug through the lab wall and found human remains.  

I:  Proof of identity of remains

D:  Direct evidence is when a witness is called to testify to the precise fact which is the subject of the issue on trial.  Circumstantial evidence may be offered where no one was present at the incident – i.e. witness seeing events leading up to, after, relating to the incident.  A chain of circumstantial evidence, especially if coming from various independent sources, may have a great deal of weight.  Chain is less likely to be falsely prepared and arranged, and falsehood and perjury are more likely to be recognized with many witnesses.  Process of inferences being drawn, which must be fair and natural, reasonably and morally certain.  Speculation, trying to draw an inference where there is no evidence on which to base it, is bad.

H:  Identity and murder could be proven by circumstantial evidence.

*circumstantial evidence includes things which must be explained by an intervenor – i.e. video evidence, fingerprints, teeth, etc.

*alibi evidence is circumstantial - refutation of presence and opportunity at the very time of the crime

The circumstances must be fully established by proof.  The facts proved must be consistent with each other and with the main fact sought to be proved.  Finally, the circumstances as a whole must be of a conclusive nature leading to the conclusion of the accused's guilt.

Circumstantial evidence is founded upon experience and observed facts and coincidences, creating a connection between the known and proved facts, and those to be inferred.  Inferences drawn from independent sources tending to the same conclusion, not only support each other, but do so with increased weight.  Circumstantial evidence may be as conclusive as direct evidence.

Kowlyk (1988)(SCC) (1043)
F:  Winnipeg police arrested the K’s brother in the act of committing a theft.  Brother admitted 3 break-ins in past 2 months.  Brother brought police to the home he shared with K, and yelled “They got us.  It’s all over.”  K attempted to escape.  Stolen property from 3 break-ins were found in K’s bedroom and the rest of the house.  K was convicted at trial; CA affirmed convictions.

I:  Can theft be reasonably inferred on the basis of circumstantial evidence?

D:  In Canadian law the unexplained recent possession of stolen property has long been sufficient to allow a permissive, not a mandatory, inference of guilt of both theft and offences incidental thereto, even in the absence of other evidence of guilt.  Where an explanation is offered for such possession which could reasonably be true, no inference of guilt on the basis of recent possession alone may be drawn, even where the trier of fact is not satisfied of the truth of the explanation – other evidence is necessary. Can use Doctrine of Recent Possession to presume guilt. The accused may rebut this presumption by providing a reasonable explanation. I am not sure if the A actually has an evidentiary burden or whether any reasonable story would be OK – I guess they are almost the same thing.
R. v. Maloney (1976)(ON Co. Ct.) (1047)
F:  M was a hockey player was charged with assault on Brian Glennie during a hockey game.  BG had checked a teammate of M’s, and taken him out of the game.  M assaulted BG.  This was caught on videotape and on film.  M defended with lack of intent.

I:  Was the videotape and the film of the incident admissible?  

H:  The ct held that where the videotape is a true and accurate representation of the facts, it is admissible.  Here, slow motion footage was excluded because it did not accurately represent the incident in question

R:  The admissibility of videotape depends upon whether it is a true and accurate depiction of the event in question, with respect to all the issues present at the trial in question.

In this case time was of the essence i.e. one of the defenses was to be based on the assault being a reflex.  It was noted that in other cases slow motion tapes may be admissible or even preferable.

The judge said that he was not engaging of a weighing of the probative value v the prejudicial effect, he was simply following the common law rules that evidence cannot be admitted unless it is a true and accurate reproduction, and that in this case showing the tape slowly would not be accurate because time is of the essence.
R v Nikolovsky (1051)
Facts:

A was charged with armed (knife) robbery of convenience store.  Clerk could not ID the A – panic had ruined his memory. A did not lead a defense – critical issue was ID of the A. TJ used store video tape to conclude that A was the person on the tape.  A had a mustache at the time of the robbery but was clean shaven at trial.  

Held:

CA overturned the conviction – said that the R should have called someone who knew the A to look at the tape and give an opinion.

SCC restored the conviction after looking at the tape.

Discussion:

Said the tape was clear, lighting was good and there was a long duration of tape showing the A – therefore the TJ did not err.

Said that should embrace new technology, that a jury would have been allowed to make a decision on the tape alone, and so could the TJ. Said that tape is exact, unemotional, unbiased, can be viewed repeatedly, and recorded the exact events.
Tapes etc will establish innocence as well as guilt.

Draper v Jacklyn (1059)
F:  There was an accident in which the P sustained injuries to his jaw.  P’s counsel introduced photos of the P wearing wires to hold his jaw in place.  The wires came out through his cheeks and had corks on the end.  The jury looked at the horrific pictures while deliberating and awarded the P $15,000 – a huge verdict for the time. The pictures did show the scars for which the P was entitled compensation (i.e. if it was really gory for a while there, he would be entitled to more $) and the doctors could not accurately describe such scars.

I:  Whether the pictures were admissible.

Held:  

CA: The pictures would have shocked many people and may have lead to the jury overestimating the amount of pain the P was in, therefore the photo’s should not be admitted. CA said the trial judge should have excluded the photos as their prejudicial effect outweighed their probative value. 

SCC: The pictures are admissible.

D: 

The trial judge is the final arbiter of whether evidence’s probative value outweighs its prejudicial effect – the TJ is in the best position to decide, must just be seen to have made the proper considerations and must exercise his own carefully considered personal opinion as to what would and would not shock members of the jury.  

Photos illustrate the nature of the treatment and form part of the narrative of the illness and recovery.

In bodily injury claims Ps are not allowed to show in court injured parts of the body which would not normally be visible, though there may be an exception when the doctor is present and requires viewing to properly describe the injury.

The probative value of the photo must be weighed against its probable prejudicial effect.

Top 1060 says that X rays are not admissible because of their technical nature and the grave chance that they will be misunderstood – photo’s like the ones in this case are not prone to such problems.

Different to a criminal trial where the prejudicial effect can have severe consequences – here are just determining damages and if the photo’s shock, then perhaps more compensation is due.
Lowe v Jenkinson (1063)
Facts: The defendant had a telephone conversation with an insurance adjuster.  The conversation was recorded. The adjuster described the contents of the conversation in a letter.  At trial the lawyer wanted to admit the letter into evidence.  The witness said that he could remember having the conversation, but had no recollection as to what was discussed.

Issue: Is the letter admissible?
Held: No – only evidence which has been authenticated can be admitted.
Discussion:  Witness was incapable of authenticating the document as he had no personal knowledge of it.  Failure to authenticate the document rendered it inadmissible.

It may have been relevant that the defendant was not aware of the entire contents of the document and as such had not been given an opportunity to comment on the entire contents, he had just said that he did not recall the bits that were read out to him.
Garton v Hunter (1065)
F:  Dispute over assessed value of property for tax purposes.  Tax assessor used a formula based on certain assumptions; tax payer did his own assessment and got a different estimate of the property value.   Court rejected the assessments of both parties – court sought evidence of what others in the area were paying as it deemed that to be the best evidence.

Held:

CA – the evidence was admissible and should have been considered. 
Discussion:  Court seeks primary evidence - whether good or bad.  Goodness or badness goes only to weight. Denning said that the old rule that the party must produce “the best evidence that the nature of the case will allow, and that any less good evidence is to be excluded” was outdated apart from the version which says that if an original document is available it must be produced. Denning said that looking at comparable plot is also relevant, but all evidence is admissible.
R v Cotroni and Papalia (1066)

F:  Police audio taped wiretapped conversations.  Police erased the primary evidence in “good faith”.  The police had made edited, re-recordings of the conversations in the ordinary course of their police work because to keep all the original tapes was not practical – edit the tapes onto condensed tapes. The copying was done at a time prior to tapes being used for evidence. There was no question as to authenticity.
H:  Tapes were admissible.

D:  The destruction of the original tapes was done in good faith and the re-recordings were acknowledged to be authentic.  If the best evidence is shown to be unobtainable, secondary evidence at once becomes admissible.  

Secondary evidence = Evidence which may be given in the absence of better evidence when a proper explanation is given of the absence of that better evidence.

If originals have been destroyed – can only admit copies if destruction was accidental or in good faith without intention to prevent the use of the originals as evidence.  
If the best evidence is unobtainable – secondary evidence becomes admissible, but must always be certain regarding authenticity.

R v Bell and Bruce (1068)
F:  Case dealing with charge of fraud.  Crown’s case depended on proof of a series of banking transactions through the use of copies of monthly statements produced by computers. The record system at the bank worked as follows: Information was manually entered into the computer.  At the end of the month a monthly print-out was generated and two copies were printed.  One copy was sent to the client and the other copy was kept by the bank for 15 years.  Info on the computer was then erased.  Trial judge refused to admit the statements in evidence and the accused was acquitted.
I:  How do you apply the best evidence rule to bank computerized record system?  Is a copy of the printout sufficient as evidence?

D:  A previous Ontario case said the primary records of a bank are those stored in the memory of the computer. 

There is a statutory exception to the best evidence rule (i.e. the rule which says that must produce the original if it exists):  Canada Evidence Act, s.29(1) and BC Evidence Act, s.38 allow for copies of records kept by financial institutions to be introduced as evidence in court, but there is a need for authentication [CEA, s.29(2)] against the original which must still exist.  A custodian of the records is all that is required - even just an affidavit submitted by a custodian.  It is inconvenient for financial institutions to give original records to litigants. But the TJ said that the originals no longer existed and therefore the copies which the crown had were not admissible.

CA said that technology is constantly changing and that general rules will not cover every case – read in an interpretation which allowed the admission of the evidence.  Said in computers records change forms, and that the original changed form from the electronic record on the memory to the hard copy which the bank retained.  And so the copies the crown had were actually copies of the originals.
R v West (1070)
F:  Police arrested a man riding away from a Victoria liquor store with 3 bottles.  Every night the store “faces up” the stock on their shelves - there were 3 gaps discovered where the 3 bottles would fit in.  A physical count was done and compared to an inventory report run on the computer – came up short by the same 3 bottles.  Manager made a handwritten note of what was on the computer screen – but did not bother to printout the inventory from the computer.  At trial, manager explained to run a print-out from the computer takes 7-8 hours, so he only offered his note concerning the inventory as seen on the monitor as evidence.

I:  Was the manager’s note admissible?

H:  The court held the note was admissible.

*Sheppard says this is a violation of the best evidence rule, as the printout was available, but could argue that the best evidence rule does not have the overall effect of excluding the note because these notes may be entered under the general rule of testimony, not as a business record. (But I should look up the difference between evidence as a business record and general evidence.) CA said that the witness could bring the note to refresh his memory of what he saw on the screen, and the court could mark it as an exhibit. 
CA said that any questions as to accuracy went to the weight rather than to admissibility. 

Can v Betterest Vinyl Mfg. Ltd. (1072)

F:  Revenue Canada employees searched the premises occupied by the respondents and seized the documents to further an investigation of tax evasion.  Photocopies of the records were taken before they were returned due to lapse of a CC warrant.  Documents were photocopied by Revenue Canada employees and were certified as true copies.  This procedure was unauthorized.  At trial for tax evasion, Revenue Canada attempted to introduce the copies, but respondents’ counsel objected that the originals were required. Crown tried to argue that the income tax authorized the copies being made, but the TJ rejected that argument.
I:  Were the copies admissible?

H:  YES- Photocopies admissible.

D:  No issue concerning the authenticity of the copies - they were certified true copies and the photocopies were made in the regular course of business.  Respondent accepted that they were true copies.  If the accused had a problem with secondary sources, they should produce the originals as they are in possession of them.  
R argued that the best evidence rule should not apply, or should be read down, and that it was unnecessary to adduce evidence explaining why the originals of the documents were unavailable.  Respondents sought to uphold the best evidence rule strictly.

Court no longer bound to apply strictly the best evidence rule as it relates to copies of documents, and especially photocopies of them.  

Just because the R had failed arguing the income tax act at trial, that does not mean that they cannot argue the common law rules on appeal.  Where a piece of evidence may not be admissible under statute, one may turn to the old common law to have it admitted.

Olson v Olson (1076)
Facts:

Father does not want to pay child support for 19 year old athlete son who lives with mother (ex-wife). Son wanted to go into law enforcement and wanted to take university courses to that end – was dependant on mother while training for Nordic ski team and studying.   Son did not have time for part time job – busy studying and training, and therefore could not support himself. The father claims that the sports training is what is preventing the son from supporting himself, says that the sports training is not really necessary that it cannot be used as a “cause” under s.2 of the divorce act for the son not being able to support himself.  The judge took judicial notice of the fact that sports training advances ones career, that it was a valid cause for the son remaining dependant.
Issue:
Is the judge entitled to take judicial notice of the fact that sports training advances ones career, or is evidence required.
Held:

TJ erred in law when taking judicial notice – appeal allowed.
Discussion:

Threshold for judicial notice is strict – can take judicial notice of facts that are “either so notorious or generally accepted as not to be the subject of debate among reasonable persons, or capable of immediate and accurate demonstration by resort to readily accessible sources of indisputable accuracy. Acceptance without requirement for proof , of the truth of a particular fact or state of affairs that is of such general or common knowledge in the community that proof of it can be dispensed with” – cannot be said about the link between sports training and career development in this case – and considering the evidence the mother did not prove that the son was still a child of the marriage according to s.2 of the divorce act.
The level of support each of the parents had while they were together, for the sporting endeavors of the child is relevant – used the Farden factors to decide if his training was a cause of him not being able to support himself.

R v Danson (1080)
Facts:

Ontario rule of court which said that solicitors will be personally liable for costs in cases of undue delay or negligence (called the Torquemada rule).  Danson, a lawyer, objects and appeals to SCC challenging the charter. 

Issue:

Can an argument be based solely on legislative facts, or are adjudicative facts required. 
Held:

Action dismissed – must provide some adjudicative facts. Cannot take judicial notice of such an issue.
Discussion:

Adjudicative facts are those which concern the immediate parties, “who did what, where, when, how and with what motive or intent”. Are specific and must be proved by admissible evidence. 
Legislative facts are those that establish the purpose, background, social economic and cultural context of legislation – subject to less strict admissibility requirements. 

Will not decide case in factual vacuum – must have some adjudicative facts.  Here would have needed evidence of how this new rule restricted lawyers.  
R v Calderwood (1081)

Facts:

A stole pizza and money from pizza delivery person when on holiday in Penticton.  TJ refused conditional discharge and gave suspended sentence. Crown led no evidence of what the communities attitude was to such behaviour. 
Issue:

Can TJ take judicial notice of commonly known community attitudes.
Held:

CA – Yes, TJ can take such judicial notice.
Discussion:

The TJ was entitled to take judicial notice of the communities attitude to such conduct.  Such local knowledge is a relevant consideration when deciding between conditional discharge and suspended sentence. 
Graat v R. (2001)
Facts:

Police officers followed G’s car for several blocks, observing his car weaving, driving on the shoulder.  They smelled alcohol on his breath; described him as unsteady, staggering, bloodshot eyes.  G was taken to the hospital complaining of chest pains, and upon return to police it was too late to get a breath sample.  Constables testified at trial that they had formed the opinion G’s ability to drive was impaired by alcohol.   No objection was taken at trial to the police officers giving opinion evidence.
Issue:  

Whether on a charge of driving while impaired the court may admit opinion evidence on the very question to be decided, namely “Was the accused’s ability to drive impaired by alcohol at the time and place stated in the charge?”

Held:

The opinion evidence on the matter is admissible from police officers and the friend of the A who let him drive home – Conviction upheld.

Discussion:  
· Admissibily is determined by asking first, is it relevant, and then are there policy reasons to exclude the evidence.

· The concerns of “confusing the issues”, “misleading the jury”, “usurping the function of the jury” were not applicable. 

· The police were in a position to help the court, and were not deciding the “very matter which the court had to decide”.  
· No reason in principle or in common sense why a lay witness should not be permitted to testify in the form of an opinion if, by doing so, he is able more accurately to express the facts he perceived. 
· It is well established that a non-expert witness may give evidence that someone was intoxicated, just as he may give evidence of age, speed, distance, identity, bodily plight, or emotional state (mood). 
· Intoxication is not such an exceptional condition as would require a medical expert to diagnose it.  
· If non-expert evidence is excluded the defence may be hampered by not being able to bring forward persons in G’s presence to testify he was, in their opinion, able to drive. 
· A non-expert witness cannot give opinion evidence on a legal issue – such as was defendant negligent.  
· Drunkenness is not a condition on which expert evidence is required.

· The “opinion” of the police officer is entitled to no special regard, and the fact that a police witness has seen more impaired drivers than a non-police witness is not a reason in itself to prefer the evidence of the police officer. The police officers are not giving expert evidence, and there evidence should be given the same weight as other lay peoples.
· The witness may state an opinion which could be based on common knowledge.  This is known as the compendious statement of fact.

· I was concerned that you do not need to be very intoxicated to drive – so officers giving opinion on whether are over limit or not may be unfair – but if they have no hard facts – like staggering, then there opinion will have less weight i.e. goes to weight not admissibility. 

· Is a question of whether you should admit witness testimony on factual observations but stop when it comes to drawing conclusions, but SCC said can admit the witness testimony both on whether the symptoms led to the conclusion that the A was drunk, and on whether the symptoms led to the conclusion that the A was too drunk to drive. 

R v Hibbert (2008)
Facts: 

Victim, an estate agent at an open house in Duncan, BC, is brutally assaulted.  She gives a verbal description, but then contradicts herself regarding some of the details. She then fails to positively identify him from a photo line up. When a suspect is arrested, she sees him on TV and shortly afterwards tells the police that they got the right man. Later, she positively identifies him in the prelim and the trial, but the defence argues that she would not have been able to separate her memories of him from the day of the attack and seeing him on TV.  The victim was able to repeat a number of facts about the A which the assailant told her before the attack.
There are also other witnesses (neighbor, girl walking on dyke) which give identification evidence, but all of it is a bit sketchy – failed to ID the A in photo lineups.  None of the composite pictures released came back with reports that the A was the man.  Was also DNA evidence to link the A to a hat which he used to own but threw out a few months earlier.  But it seems the hat was bought from an thrift store.  The hat had a spot of the defendants blood on it, but he has dermatitis on his hand which he says bleed now and then.  He said dermatitis was also the cause of the marks on his hands at the time of the arrest.  The estate agent was bitten, but the marks on the hand were not clearly teeth marks.  The A had alibi’s, but not for the exact ½ hour in which the attack took place. A fully cooperated with the police – including giving a hair sample for DNA on first request.
The trial judge did say that “ the law provides that the identification of the accused for the first time in the courtroom after a failure to positively identify him from the photo line up is to be accorded little weight”.

Issue: 
Is identification of the A in court admissible as identification evidence? Was the judge explicit enough when warning the jury about the frailties of identification evidence.
Held: 
Court room ID can be given some weight, but not much – in this case the charge was not explicitly enough ( go to a 3rd trial (but this was largely on other grounds).

Discussion: 
On the facts, the opinion of the A and the neighbor (the second best witness) was “contaminated” by seeing the accused on TV. Therefore, the court identifications should be given little weight. The photo line up and other identification should be given more weight.  The majority said that the witnesses would not be able to separate what they saw on the day, to what they saw subsequently on TV and in the papers, and at the first trial.
The majority said that the judge should have been more explicit in telling the jury that the id evidence in the courtroom should not be given too much weight, and that the drama of the courtroom ID would have been stuck in the juries mind.
Dissent:
The TJ was sufficiently clear in telling the jury what weight to give to the courtroom ID. Said that expecting the TJ to choose between a myriad of possible charges will create undesirable options for appeal.  Said that telling the jury that a + id should be given very little weight, but that a failure to ID could be given weight, would confuse the jury. Said that it is for the jury to weigh the evidence and give it weight as appropriate. 

Criticism: 
This evidence may be overly prejudicial to the accused since the jury is likely, no matter what the judge says about it, view it as an important piece of evidence. 

In the UK, if the judge feels that the jury is likely to place too much emphasis on a piece of frail evidence, the judge may dismiss the jury and decide the case himself – see comment of Judge Wigery in Mezzo summary.. 

Mezzo v R  (2020)
Facts: 

Rape victim gave conflicting descriptions of the assailant. The police chose to not to a line-up, but had the victim pick from the prisoners in the court which was the A – she first failed because of an obscured view, but later picked the A. However this evidence was not deemed substantive enough by the trial judge, and the TJ directed the jury to acquit because of insufficient evidence.

Issue:
What is the right of the TJ to state that the evidence is so poor that it should be dismissed.

Held:  CA and SCC ( Crown wins – will be a new trial.

Discussion:

Unless the evidence inadmissible, it should be admitted.  The judge should not take questions of fact from the jury.  The quality of the evidence goes to its weight, not its admissibility. SCC would not agree with Lord Wigery in English case who made suggestion that the TJ should have discretion to initially weigh the evidence and decide if it should go to the jury. SCC does not want blurring of the rule that all questions of fact are for the Jury.
The TJ’s charge to the jury is thus very important and must tell them in no uncertain or vague terms how in law, to treat certain pieces of evidence. But, the trial judge must not presume to tell the jury how to weigh the evidence, that is their territory

Dissent Lamer J:  
When evid. so weak that unsafe to rest conviction on it, directed verdict should be allowed.

Other general comments not from the case excerpt:
Sheppard: A witness pointing to a person in the courtroom and identifying them as the perpetrator is an opinion, not a fact. Problems of eyewitness identification all go to weight and not admissibility. Expert testimony as to the frailty of eyewitness testimony is admissible to help a jury with issues about which they are not aware. 

R. v Mohan (2025)
Facts:  Pediatrician was charged with sexual abuse of minors.  A psychiatrist presented a profile of pedophiles, and stated that Mohan did not fit the profile.  

Issue: What are the factors that will consider when assessing expert evidence? 

Held:  This evidence was ruled inadmissible.  

Discussion:  Novel theory; controversial; debatable validity of profile.

test for admissibility of expert evidence 
1.  relevance

Relevance is a threshold test, once a piece of evidence is found to prima facie relate to a fact in issue – it is relevant, but may still be excluded for policy reasons.  These policy reasons are sometimes considered part of the relevance test, and other times considered to be part of a general exclusion rule, but the cost-benefit test is the same regardless of the labeling:

Probative value vs prejudicial effect

Time to present v value in hearing

Effect on the TOF v reliability of the evidence

This standard test for all evidence is applied equally to expert evidence, but there are additional considerations. 

- Impressionable jury ( expert evidence is “apt to be accepted by the jury as being virtually infallible”
- new scientific methods:
is it reliable?






is it accepted by the scientific community?






will need a voir dire on these new techniques

· The judge must be wary that the jury is not seduced by the “mystique of science” – the power of science to overpower the jury’s common sense. 
· The judge must also be wary that the science is not too far above the jury’s understanding. 

2.  necessity in assisting the trier of fact

· “helpful” implies too low a standard, but “necessary” should not be judged too strictly - real standard lies somewhere between
· only “necessary” if the issue/subject is beyond common knowledge and ordinary experience of the TOF. 

· there is the fear of the expert usurping the function of the jury, and the possibility that the jury will hold the opinion of the expert in excessively high regard.
3.  absence of any exclusionary rule

hearsay, character, privilege  may offend another rule of evidence which prevents admission even if passed stages above.
4.  a properly qualified expert

· “skilled person”
 is one with special knowledge which comes from study, experience and training [does not need to be academic/formal training necessarily]

· Qualifications – Is the expert qualified to give an opinion on THIS topic or issue, narrowly cast?

· The science behind the opinion must be “recognized” i.e. standardized, commonly used, generally accepted. Novel scientific theories will be subjected to special scrutiny. 
· If witness is found to be skilled, the relative skill level of the witness will go to the weight to be given to his testimony. 

· Has the expert gone beyond his expertise? If so, then evidence will be excluded. 

* no judicial notice/stare decisis of expert witnesses  experts must go through qualification - each time they testify

* there is a concern with bias when experts always testify for one side only

process for admitting experts at trial – this did not come from this case

offer witness as expert in a field


voir dire into qualifications


judge accepts witness as expert


examination in chief - expert explains theory relied on


facts of case considered


test/experiments performed


expert’s conclusion


reasons for rejecting other theories/conclusions


cross-examination

· Note: the closer the question being answered by the expert is to the Ultimate Issue of the trial, the stricter the application of this analysis (especially the Qualifications section) will be.

Expert evidence as to the disposition of a witness:
Before admitting evidence on psychological profiles, dispositions and classifications, the TJ must be satisfied that the either the perpetrator or the A has distinctive behavior which would be clarified by such evidence. There must be a standard accepted recognized profile for the offender of the crime before such classifications would become relevant. 
Application to the facts in this case:

The experts profiles were not seen as sufficiently reliable. Neither the A nor the perpetrators fell into a well accepted distinctive class.  The TJ was correct to exclude the evidence.
Bleta v R (2032)

Facts:  Acc was in fight, was knocked down and struck his head.  Got up and stabbed victim to death.  Claims automatism as defence. A psychiatric expert; who sat through the trial, heard how hard fell down, etc., and then gave his opinion.

Issue:  Was evidence given by the defence's psychiatrist inadmissible, in that it was not based upon a hypothetical question but upon the statements of witnesses.

Held:   Yes, evidence allowed, appeal allowed, acquittal restored.

Discussion:   If the questions are phrased so as to make it clear on what the evidence the expert is being asked to found his conclusion, a failure to put questions in a hypothetical form doesn't make the answers inadmissible. In this case it was clear that the expert was basing his opinion on the uncontested testimony of the crown witnesses.

Facts underlying an expert opinion are established by:


  a hypothetical question summarizing the relevant facts which are proven by evidence, OR


  expert attends the trial, and uses the testimony of other witnesses as the factual basis of opinion, assuming the  


      truthfulness of witnesses (evidence must not be contradictory i.e. cannot use this option if evidence is in dispute)

Problem: Can jury separate opinion from facts expert assumed?

R v Wilband (2036)
Facts:  

W had been convicted of a serious sexual offence and sentenced to a long period of imprisonment, and had a prior record of similar convictions.  Crown sought to have accused confined as a “dangerous sexual offender”.  Crown called 2 forensic psychiatrists at the hearing to determine this question.  They based their opinion on conversations with accused in prison, evidence at trial, reading a prison file containing a psychiatric report, a classification report and a hospital report.  Defence objected to the probative value and admissibility of the expert opinion as based on materials in the prison file and not proven in court.  Psychiatrists claimed they relied on their interview with the accused in forming their opinions, reading the file to see if it confirmed their opinion.  Judge declared the accused a dangerous sexual offender.

Held:  
Classification as dangerous offender affirmed by CA and SCC

Discussion:

· Psychiatrist must consider all possible sources of information, including second-hand source information, the reliability, accuracy and significance of which are within the recognized scope of his professional activities, skill and training to evaluate.  The value of a psychiatrist’s opinion may be affected to the extent to which it may rest on second-hand source material; but that goes to weight, and not to receivability in evidence of the opinion.

· Opinion is no evid. of truth of info on which it is based, but evid. of opinion - case illustrates problem of imbedded hearsay:  evid. which is accepted merely because it comes in through an expert.

· An expert is allowed to testify about conclusions based on tests and experiments conducted outside the courtroom even though this evidence is technically based on HEARSAY. 

· The second hand nature of the basis for the opinion does not “contaminate” the opinion i.e. expert uses second-hand source material to base their opinion. The court must then trust the expert as to the truth of that source material. Courts accommodate this by requiring that the source material is within the recognized scope of professional activities, skill and training. 

Weight to be given to an expert witnesses evidence by the trier of fact – this did not come from this case: 

1) assess the credibility and qualifications of the expert 

demeanor and manner go to credibility BUT the number of experts that agree or disagree with the experts opinion or methods shouldn’t necessarily be considered determinative. 

though this shouldn’t be a reason to reject the evidence out of hand.

2) Ask: “is the opinion based on second hand source information which the trier cannot directly evaluate?

If so, then less weight to be given, though if the area of expertise is well known and accepted in science, weight will not suffer.

3) Did the expert take into account all the proper considerations in formulating the opinion?

4) Did the expert change his opinions
5) Did the expert have enough opportunity to prepare the opinion?

6) Is the opinion consistent with the admitted or proven facts?

7) Can the expert give specific reasons for the opinion?

R v Abbey (2037)
Facts:  Charged with importation of cocaine for the purpose of trafficking.  Defence of insanity.  A told psychiatrist that he had done things like lick trees, have hallucinations, kick out windows at airports.  There was no evidence other than from the psychiatrists testimony that these events had occurred. The doctors opinion was based on information from out of court sources (conversations with Abbey, Abbey’s mother and doctors; reading a medical report).  Abbey did not testify in court.  

Held: 

The TJ erred in accepting the testimony of the psychiatrist as evidence that the strange behaviour had actually occurred. 

The TJ erred in  ruling that a failure to “appreciate” the penal sanctions attaching to an offence is the same as the A being “incapable of appreciating the nature and quality” of his act – Knowledge of penal sanctions by the accused at the time the offence is committed is not required. 

Discussion:  
Experts can base their opinion on second hand evidence or out of court sources, and MUST explain the basis of their opinion to the court.  Second hand statements are relevant and admissible for the purpose of determining and explaining the basis of the opinion.  However second hand statements are inadmissible to prove the truth of the facts contained in them e.g. that Abbey licked trees.  Expert witnesses may testify to their opinion on matters involving their expertise, and may also base their opinions upon hearsay.

Jury must be charged not to accept the hearsay evidence as going to the truth of the facts stated in it, but must know that those statements were only repeated such that the basis of the doctors opinion was clear. 
Ratios: 

1. An expert opinion is admissible if relevant, even if it is based on second hand evidence. 

2. This second hand evidence (hearsay) is admissible to show the information on which the expert opinion is based, not as evidence going to the existence of the facts on which the opinion is based. 

3. Where the psychiatric evidence is composed of hearsay evidence, the problem is weight to be attributed to the opinion (not the admissibility)

4. Before any weight can be given to an expert’s opinion, the facts upon which the opinion is based must be found to exist.
5. Hearsay is “an out of court statement that is offered to prove the truth of the fact asserted”  inadmissible without exception if offered for this purpose i.e. hearsay depends on the purpose for which the out of court statement is being offered

R v Jordan (2043)

Facts:  

Envelopes found containing a substance in J’s briefcase.  Appeared to be a narcotic.  Sent for testing.  Testing officer, Clark,  received a box from a lab which said its contents were heroin.  An officer in Clark’s lab tested it again and discovered it was heroin – it would be the “known” sample. Two heroin spectra were generated – one by the lab from the known sample in the lab, and another was taken out of some American literature. A spectrum was then generated for the “unknown” and it was compared to the two known spectra which were available. They matched. The argument: The scientist had to use information from other scientific sources to determine what heroin is. What he’s really testifying to is this similarity of this sample of X to some other sample of a substance labelled heroin - this is therefore an expert opinion based entirely on hearsay. 

Issue:  Did trial judge err in law in giving any weight to Clark’s opinion that the substance was heroin, when there was only hearsay evidence that the so-called known substance used by Clark in his testing was heroin, and the spectra in the American literature where also hearsay – Clarke never developed those spectra.
Held: Test results were properly admitted – conviction upheld.

Discussion:  Abbey doesn't apply to this kind of scientific test since the accused is not testifying through the expert.  Evidence must establish that the method was not reliable, and that was not established in this case. It would not be practical to have the lab go back to prove the fundamentals of chemistry for each test - would make scientific proof so ponderous and expensive that evid. of experts would never be used.

The expert’s opinion and the basis for that opinion will be admissible regardless of the fact that it is based upon a hearsay representation that the sample compared with the sample at issue in the trial is indeed heroin. 

Also, even if the evidence was found to be hearsay, the courts recognize that where a procedure is a matter of science, and the procedure and analysis are accepted within that profession, the expert’s testimony as to the results of the procedure will be reliable and trustworthy. 

R v Lavallee (2046)
Facts:  

Lavallee was charged with the murder of her abusive partner.  She shot him in the back of the head and claimed self-defence.  Though she had not been under attack at the time, there was a history of abuse.  Psychiatrist testified on battered woman’s syndrome as to why the accused used deadly force when not under actual or imminent attack.  Testimony was based on interview with the accused, the accused’s mother, others present at the time of the attack, police report, and hospital records.  Accused did not testify.

Held:  Acquittal restored

Discussion:  
· Expert opinion was necessary to assist the trier of fact in understanding the battered wife syndrome. Expert testified L fit the pattern of battered wife syndrome and the killing resulted from it, and that the accused told the truth to him when she said she feared for her life.  The trier of fact must make the ultimate determination as to whether the accused’s perceptions and actions were reasonable.  Expert evidence does not and cannot usurp that function of the jury.

· Affirmed the requirement that expert evidence is only necessary when the subject matter of the inquiry is such that ordinary people are unlikely to form a correct judgment about it if unassisted by persons with special knowledge. 

· In this case normal people would just have expected her to leave, so here it is necessary for the expert to assist the TOF in appreciating how woman feel in that situation, and that they often feel that they cannot escape and have no choice, but it is for the TOF to decide if that was the situation in this case. 
· 6 points given on page 2052 for when expert evidence is admissible in a case such as this.
· Canada Evidence Act, s.46(6) prohibits comment to a jury on the accused’s failure to testify

· Wilson]
Each of the specific facts underlying expert opinion need not be proven in evidence before any weight can be given to it; there must merely be some admissible evidence to establish the foundation for the expert's opinion.  The more facts on which the expert based their opinion which are established by the evidence, the less weight the opinion should be given.

· [Sopinka] If an expert bases their opinion on information which comes from a party to the litigation, the court should then require independent proof of that evidence.  Where the basis for the opinion is partly such suspect evidence and partly uncontested fact, this goes to the weight which the opinion is to be given.

Distils Abbey: (p2054)
(1) An expert opinion is admissible if relevant, even if it is based on second-hand evid..

(2) This second-hand evid. (hearsay) is admissible to show the information on which the expert opinion is based (scientific facts), not as evid. going to its veracity.

(3) Where the psychiatric evid. is composed of hearsay evid., the problem is the weight to be attributed to the opinion.  Up to jury, must be carefully instructed.

(4) Before any weight can be given to an expert's opinion, the facts upon which the opinion is based must be found to exist  (5) Sopinka kinda added an extra one - So long as some admissible evid. to establish foundation for opinion, judge cannot instruct to ignore expert evid.. 
There was enough corroborative evid. to support Dr's expert opinion.  Some weight can be given even where not all the evid. proved.

The judge must be very careful when charging the jury about how to use the evidence. 

If much of the expert testimony is based on hearsay evidence, that will relate to the weight of the evidence and not to the admissibility. 

Most cases will contain an opinion that is based partly on proven facts and partly on unproven facts. 

Here, as long as there is some admissible evidence to establish the foundation for the expert’s opinion, the opinion is admissible, but the weight to be given the evidence is for the trier of fact to determine i.e. the more it relies on admissible evidence, the more weight it should be given and the more it relies on unproven facts, the less weight it is to be given. 

The charge by the TJ to the jury was OK – he explained that the evidence on which the experts opinion was based but which was not proved at trial weakened the opinion, and that such hearsay evidence could not be considered by the TOF ( “An opinion of an expert depends, to a large extent, on the validity of the facts assumed by the evidence of the expert.

R v Bryan (2059)
Facts:
A convicted of possession of cocaine with intention to traffic, and possession of proceeds of crime. Expert Police officer gave evidence on the indicia of possession for personal use and possession for the purpose of trafficking respectively. Then also gave opinion evidence on the facts of this case as to whether the A intended to traffic, an on whether it was the proceeds of crime.
Issue: 

Can an expert witness give evidence on the ultimate issue i.e. did the A have the intention to traffic, where they proceeds of crime.

Held:
A loses – appeal dismissed.  No rule prohibiting expert evidence on the ultimate issue
Discussion:
In Mohan, Sopinka made it clear that there is no general rule excluding expert evidence on the ultimate issue, but where there is concern that the function of the TOF will be usurped – then the evidence may be excluded on one of the first 2 (relevance and necessity) of the 4 grounds set out in Mohan. 
On the facts of this case, the expert evidence was admissible.
Problem I have – the indicia evidence was all OK – we all agree, see para 19, but the opinion was not acceptable? – the judgment does not use the word opinion after paragraph 14, I think the opinion fails the Mohan test in this case. The argument might be that once you have the indicia, you need an expert to interpret and apply them – I find that hard to believe in this case. 
Beland v R (2061)
Facts:  

Accused were charged with conspiracy to commit robbery.  Denied participation in conspiracy.  Each wanted to undergo a polygraph examination.  At trial, J. held the results were inadmissible.  On appeal, granted order reopening trial and directing the results of the polygraph test be submitted to the trial judge for a ruling.

Issue:  

Is the evidence of the results of a polygraph test admissible in light of the particular facts of this case?

Held:  
Polygraph is inadmissible

Discussion:

Majority:  

The polygraph test is inadmissible b/c it  offends:

1)  Rule against oath helping - may not adduce evidence solely for the purpose of bolstering witness credibility.

2) Rule against past consistent statements - consistent out-of-court statements are inadmissible.  The accused may not manufacture their own evidence.  Establishing that a statement was said before does not make it any more believable. Such evidence is “at best irrelevant and at worst fabricated and self serving”

( only exceptions are:


(a) to rebut allegation of recent fabrication


(b) show physical, mental or emotional condition

3)  Rule relating to character evidence - prosecution is not allowed to prove that an accused commited the offence by evidence that he is a person of bad character.  Where an accused puts his own character at issue, the Crown may adduce evidence of bad character.  In giving character evidence, the accused is limited to evidence of general reputation and cannot relate to specific incidents.  The polygraph evidence is of a specific nature i.e. how honest the A was being at the time of the test, and therefore is inadmissible.

4)  Expert evidence - expert testimony is only required where it is beyond the knowledge or ability of the trier of fact.  Here the issue is the credibility of the accused, which falls within the ambit of the trier of fact.

Dissent:  

Polygraph test should be admissible

1)  Rule against oath helping: The polygraph test is not oath helping, as the operator only gives his testimony as to the results of the physiological reactions, and if they are similar to those of someone telling the truth. Oath helping is an ancient rule which originated from a chanting ritual, and even the modern version of it does not preclude polygraph evidence. 
2)  Rule against past consistent statements: The rule prevents basic repetition of statements, but the polygraph does more than that, it indicates whether or not the A was telling the truth.  The possibility of abuse, and polygraph shopping by the A, should go to weight, not admissibility.

3)  The rule relating to character evidence: Must be clear to distinguish between Credit (credibility) was he telling the truth on that one occasion, and Character (is he a good person).  Put credit in issue when you testify, put character in issue when you call evidence of good character, whether you testify or not. The polygraph test goes to evidence that goes to credibility, not character. But if that is wrong i.e. it goes to character as well, then so long as the accused testifies, then he is allowed to refer to specific instances to establish character and credit.
4)  Expert evidence rule: Expert only gives opinion on whether someone is telling the truth or not, based on their physiological reaction, they are not usurping the function of the jury by making a decision that the jury could make for themselves. 
The minority then says that this case is distinguishable from the other cases where evidence for the purpose of bolstering the credibility was disallowed.  Points out that here the only evidence they have is the testimony of the accomplice – it is solely an issue of credibility – so we should allow anything that will help.

( 2 tests, Frye & reasonable reliability

( FRYE:  American blood tests "Has this new type of scientific evid. reached the level of general acceptance?"

( REASONABLE RELIABILITY:  Can the party demonstrate has relevance & is reliable? (lesser test)

( Wilson likes McCormick's Reasonable Reliability test:  should let polygraph in, and then determine weight.

( often, polygraphs are used by employers in labour cases (especially when damage, don't know who caused), because. then don't have to testify against others

( hasn't been accepted, because a refusal may be more prejudicial than a successful test will be probative .

( Chtr. 

R v Medvedew (2072)
Facts:  Accused called in bomb threat, and was taped.  He was subsequently taped making the same statements. Evidence based on a spectrograph analysis was used to convict the accused. 

Issue:  Is spectrograph anlysis admittable as expert evidence?

Held:  Yes it is.

· Controversial technique; theory is not generally accepted in the scientific community

· lay witnesses can testify as to identification of voice, and voice identification can be used to bolster this

· this case was decided pre-Mohan - at time there was no real effort to prevent quackery from entering the court – little

· Scientific examination of theories/tests - post-Mohan courts are more concerned with scientific opinion. 

· Voiceprint identification is admissible in Canada, but is generally inadmissible in US.
Dissent:  looks to Frye; for scientific principle to be used, must be sufficiently established to have gained “general acceptance” in particular field in which it belongs.  Not generally accepted, so don't admit it as evid..  Furthermore the TJ should not have admitted the evidence without the voiceprint plots being produced. 

Also, only compared to his voice - should be at tested at least like a lineup – maybe all voices on the tape sound the same.
R v Fisher (2077)
Facts:
Milgaard convicted of murder. 30 years later DNA evidence is used to let Milgaard out of jail and convict Fisher. 

Issue: What types of DNA evidence were admissible at trial, was the charge to the jury OK

Held: All OK, new conviction upheld.

Discussion:
· First level of “match” is to see if the suspect is not a possibility at all when compared against the sample at the crime scene – here the suspect did match the perpetrator.
· Next level is to calculate the probability that it was someone else – 1:950 trillion.

· In this case they had a 10 loci match which is a very good match.

· On the first level match the defense did not have too many issues.

· On the second level match the defense questioned the qualification of the DNA witness to do the statistics – she was not a biological geneticist, and she relied on a database she had not developed and did not know much about, and she relied on the reports of others.  She also used a computer software program which she did not write. TJ allowed the evidence and said that those issues go to weight. Referred to lavallee – so long as there is some evidence for the expert to base their opinion on, the rest is about weight. 
· Next issue – the 1:950 trillion number should not be admitted – mystique of science the jury will think it is fact and proves the final issue – quoted case law and said that it is to the discretion of the TJ to admit the statistical number, or else say that non-numerical adjectives should be used. Would not interfere with the TJ’s discretion with prejudice vs probative.

· Next issue – charge to the jury.  Here the TJ did an adequate job of explaining the inadequacies in the experts evidence which were bought out on cross examination – said that the database evidence etc was not independently verified in this trial etc.
R v Llorenz (2089)

Facts:
Psychiatrist gives evidence on 24 factors which can be used to determine the severity of abuse which a patient suffers.  The complainant satisfies most of those factors, and alleged that the A committed hundreds of acts of sexual abuse over a 6 year period. The credibility of the complainant was the critical issue.  The psychiatrist clearly believed that the complainant was telling the truth about her being abused.
Issue: 

Was the psychiatrist evidence inadmissible under the rule of oath helping?

Held:
New trial – evidence was inadmissible and the trial to the jury was inadequate.
Discussion:
· It was clear that the psychiatrist believed the accused had been abused.  The 24 part test was only for assessing the severity of abuse which it was accepted had occurred – the title made this clear – so discussing the factors was based on the assumption that the abuse had actually occurred. Therefore the testimony of the expert went to assist the credibility of the A – this is prohibited by the oath helping rule. 
· The doctor gave disclaimers that he could not prove that the abuse had taken place, and that these were only indicators – but it was clear from his testimony that he was oath helping. 
· You are allowed to give evidence on the “truth” of the complainant’s statements, but oath helping is when you give evidence on the “truthfulness” of the statements.  Saying that the xyz are factors typically observed in abused people and the complainant had x and y is OK, but implying, stating or suggesting that the accused is telling the truth in your opinion is not allowed.

· Oath helping evidence may be introduced for other reasons -  you could say that just stating that the complainant had x and y will help her credibility, but firstly you cannot introduce evidence for the sole purpose of oath helping (that was not the case here), but also you cannot introduce evidence for other purposes if the oath helping aspect will outweigh the probative value. So otherwise admissible evidence may be excluded because of the prejudicial effect of the oath helping it will do. 
· There was a serious possibility that the jury would take the experts belief in the truth of the complainant as evidence of truth – after all the expert has spent more time with the A and is an expert in the field and would have little incentive to lie – so it should either be inadmissible, or would warrant an extremely strong charge to the jury. The TJ can rule the evidence inadmissible for fear that the jury will not be able to make the distinction. 
· The defence counsel must have sucked – they did not even challenge that the 24 part test was not an accepted science “opinion must be based on a body of knowledge that is shown to be scientifically recognized and reliable” There was no evidence that this procedure was accepted by others as being correct. 

· The charge to the jury suggested that the experts opinion could go to credibility, and did not explain for what purposes the expert evidence would and would not be admissible. 

R v Farley (3001)
Facts: 

Sexual abuse allegation by mentally disabled complainant. Accused convicted on the basis of the testimony.
Issue: How does the court determine ability to testify?

Held: 

TJ correctly allowed the complainant to testify

Discussion:

Must hold voir dire on ability of W to testify, after D objection.

J can ask questions.  On ruling incompetent to testify on oath, can testify, on promise to tell truth.  

Must have ability to 
1. communicate the evidence AND 

2. promise to tell the truth

Ability to perceive, recollect, narrate, answer responsively, demonstrate knowledge of truth and falsehood go to ability to communicate
Being able to understand social/moral obligation (not legal) to tell truth go to being able to promise to tell the truth

LOW THRESHOLD – acknowledged at bottom 3003.
R v. Marquard – despite the wording of the Evidence Acts, the inquiry must involve a determination of the capacity to communicate AND perceive and recollect.  

s.16 of the Canada evidence act outlines the test – p3002
The phrase “communicate the evidence” indicates more than mere verbal ability.

A witness must be able to demonstrate some ability not only to distinguish between fact and fiction, by also capacity and a willingness.

Perception: i.e. to perceive that which happened, as opposed to that which is imagined or told of by others after the event. 

Recollection: i.e. to recollect that which actually happened, as opposed to that which is imagined to have happened.
Communication: the ability to understand questions and respond to them in an intelligible fashion. 

Once capacity to perceive, remember, and recount is established, any deficiencies in a particular witnesses perception, recollection or narration go to weight.

A willingness to lie goes to credibility not to competence.

Because the trial judge has the great advantage of observing and talking to the child, Appellate Courts are very reluctant to disrupt the TJ’s finds regarding the child’s competence. 

R v W.A.O. (3009)
Facts:
Case of sexual abuse in which father sexually assaulted his daughter and one of her friends.  The testimony of the friend who was 13 at the time of the trial was being challenged. TJ asked leading questions about the bible and telling the truth and then held that the friend was able to testify under oath.
Issue: Is knowledge of the religious significance of an oath required, can the TJ ask leading quesions

Held:
Appeal dismissed 
Discussion:
Understanding oath does not mean religious, spiritual consequences.  Mean W must demonstrate understand moral obligation to tell the truth.
The judge may ask leading questions to determine whether the witness “understand the nature of an oath”

 at common law, this means to understand the nature and consequences of an oath

 witness must understand that he is assuming a moral obligation to tell the truth

 it is not required that the spiritual consequences of lying under oath are understood

Investigation by the TJ was in accordance with s.16(1) if the Canada Evidence Act.
In R v Khan McLachlin confirmed that the need for religious understanding was not required – so long as “get a hold of the conscience” of the witness.

In R v Bannerman Dickson said that leading questions are appropriate and that “no specific theological knowledge or belief is required”…must understand moral obligation to tell the truth. Dickson said that must have deference for the discretion of the TJ unless that discretion is “manifestly abused”.
Note: These cases tend to set low standards – because we want to hear evidence and then decide on the weight to give it.

R v Marquard (3012)
Facts:
Appellant put the 3 ½ y/o granddaughter’s face against the stove door. Child testified, unsworn, that “My nanna put me on the stove”.  Appellant and her husband both say the child was trying to light a cigarette and burnt herself with the lighter.  The expert evidence on lighters supported the child’s story. The judge asked Debbie-Ann some questions to determine if she understood what it was to tell the truth and why it was important, and then decided that she could testify unsworn.  The appellant challenges this investigative process by the TJ saying that it was insufficient to determine if the child was “able to communicate” as required under s.16(1)(b) of the Canada Evidence act.
Issue: What is the test for being able to communicate?
Held:
New trial on other grounds.  The evidence issues did not warrant a new trial.
Discussion:
McLachlin

s.16(1)(b)  - being able to communicate implies a need for “testimonial competence” which requires capacity to 
1. observe (including interpretation)

2. recollect

3. communicate

· For this McLachlin referred to McCormick and Wigmore as authority (3014-3015).

· “The inquiry is into capacity to perceive, recollect and communicate, not whether the witness actually perceived, recollects and communicate”- that would go to weight not admissibility. 
· “It is not necessary to determine in advance that the child perceives and recollects the very issues in the trial as a condition of ruling that her evidence be received.  That is not required of adult witnesses, and should not be required for children.” 

· “The threshold is not a high one”

· Must be deferential – Dickson quote in Bannerman.

· Promise to tell the truth was acceptable.

· applies to children or mentally disordered adults

· Lower standard so victims of physical or sexual abuse who are children or mentally disordered adults are able to testify
· Despite the wording of the Evidence Acts, the inquiry must involve a determination of the capacity to communicate AND perceive and recollect.  

L’Heureux Dube
· Agreed with result on the evidence issue, but interpreted s.16(1)(b) differently.
· Said that McLachlin reading in the additional requirements of observation and recollection abilities makes the test more difficult and this runs counter to the developing policy to expand the admissibility of child testimony.  
· Says that the Act is a complete statement of the law and things should not be read into to make the test more difficult.  The legislation was intended to make it easier to admit children’s evidence, so should not be reading things in. – parliament only required the ability to communicate. 
· Says that absent clear policy reasons we should admit the evidence and allow the TOF to determine the weight to be given, if any.  
· The notion that children’s evidence is unreliable is outdated. 
· S.16 also covers handicapped people and that group suffers high incidence of abuse, and we should not set the standard higher than parliament intended, because may end up excluding some evidence which they could give – leave it to TOF.
General notes

Children

· a child over 14 is presumed to understand the nature and consequences of an oath/affirmation. 

· Under 14’s must be shown (by inquiry or voir dire) to understand the nature of an oath. 

· An “insane” person is, however, competent as long as this testimony would be unaffected by the insane delusion or hallucination. A person who was suffering a delusion when witnessing an event would be incompetent. 

An objection to a witness SHOULD take place after the witness is called but before they are administered the oath/promise. 

· The hearing should be voir dire where witness and others may be examined.

· The burden is to prove the person competent, and it is on the side offering up the witness. 

If objection to a witness is made during their testimony, the judge is to determine the question of competence.

· If found incompetent, the judge must ask the witness to step down and either tell the jury to disregard that evidence, OR if the testimony has been prejudicial to the accused, then declare a mistrial. 

Under the CEA s. 16(3) and BCEA s. 5 – during the inquiry/voir dire, if the judge forms that opinion that the child under 14 doesn’t understand the oath/affirmation thing, he can investigate if the child may testify “unsworn”

· “A promise to tell the truth” – the judge must be satisfied beyond a balance of probabilities that the child is possessed of sufficient intelligence to justify the reception of evidence and understands the duty of speaking the truth. 

· The jury may be present during the voir dire so as to use the evidence submitted there to determine the credibility of the child. 

During the Inquiry, the judge may question the child himself so as to ascertain the child’s intelligence and understanding, and may pose leading questions. 

Charging a jury in regards to a child’s testimony on a promise to tell the truth. 

· the judge should warn the jury about the frailties of children’s testimony, 

· this is important especially when the child’s testimony is 

· uncorroborated

· the foundation of the evidence against the accused. 

R v. McGovern – the weight given to a child’s testimony should differ based on the sole fact that they testified sworn or unsworn. i.e. the jury should not prefer the testimony of one child over another’s merely because the former testified under oath and the latter under a promise to tell the truth - the TJ should warn them against doing this. 

R v RJB (3019)
Facts:
Two girls were sexually assaulted by the appellant. They were both under 14 at the time of the trial.  One gave evidence under oath, other gave it under a promise because the TJ was not convinced that she understood what an oath was, but then the actual promise was not made as required by s.16(3).  Paragraph 20 indicates that the girl who was supposed to have made the promise, had a history of lying and of not appreciating the consequences of lying – so an explicit promise was especially important here.
Held:
There was no promise by the one witness – new trial.
Discussion:

· Where the witness is under 14, the TJ is required by s.16 do undertake the assessment:

· R v CWG indicated that there must be “some acknowledgement which can be characterized as a promise”.  In this case there was no such acknowledgement – although there was discussion all around the issue.
· She was a key witness and it cannot be said that the appellant suffered no prejudice as a result.  This is not a case in which s.686(1)(b)(iv) of the criminal code can be invoked.  R v Wilson said that you cannot invoke that clause to correct a technical slip – would bring the administration of justice into disrepute. 
· Inquiry under s.16 is made in presence of jury so that jury can use that dialogue when deciding weight to be given. But if doing the inquiry in the presence of jury will prejudice the accused, then the jury should be excluded. 
· It is not necessary for the witness to understand the word promise in a technical sense, but it is necessary that they understand the importance of telling the truth.
· Inquiry does not determine credibility, only recieveability.  “Credibility, closely entwined with competence is to be determined by the jury”. 
· Must commit to tell the truth in a manner which will be binding on your conscience – child must appreciate the moral responsibility.  
· Here the TJ told the jury to consider equally the testimony which was made under oath by the other witness, with the “non promise” testimony of this witness – this charge was misleading, and prejudicial to the A. 
R v Salituro (3026)
Facts:
Accused charged w/ forgery and convicted on spouse's testimony. They were legally married but irreconcilably separated at the time of the trial

Issue:  is a spouse who is separated from his/her spouse without reasonable possibility of reconciliation competent to testify as a witness against that spouse?

Held: 
Appeal dismissed.  A separated spouse is a competent witness.  S/he may also be compellable, although this is not answered here.

Discussion:
· Canada Evidence Act s.4(1) makes the spouse incompetent to testify for crown against spouse, but can testify in defense. There are certain crimes in which the spouse can testify for the crown, theft of spouses property is on the list, but forgery is not. 
· Common law view of not allowing spouse to testify: Preserving marital harmony and the marriage itself.
· Judges do have power to change the common law (changing social moral and economic fabric) if have sound policy reasons and the pattern of the legislation does not indicate a contrary parliamentary intention. 

· The rule that are incompetent to testify against your spouse is outdated, inconsistent with the principles in the charter (rule originally dealt with incompetency of wives) – these days you can be separated and have no chance of reconciliation, whereas historically that may not have been true. 

· Were four justifications

· Protect matrimonial harmony – still applicable

· Is a natural repugnance in every fair minded person to compelling wife or husband to be the means of the others condemnation – still applicable

· Husband and wife are in law a single person – no longer applicable

· Interests of husband and wife are identical -  no longer applicable.

· Charter values require that each person have free choice to testify.

· Where separated irreconcilably (which is tantamount to divorce), there is no marriage bond to protect, and in these cases free choice should reign – so change the common law rule to be in accordance with charter values. 
· Did not decide the question of compellability, but noted that in the US a spouse is a competent, although not a compellable witness. Furthermore, compellability flows from us being responsible citizens of the community – and making an exclusion for spouses offends dignity of that person the same way the competency exception does. Making spouses compellable would help prevent violence against woman – they would have no choice but to testify.
· Case caused a change in the definition of spouse: s.4(2) of Canada Evidence act ( “husband or wife” excludes spouses after divorce, annulment, or permanent separation.
· It will be the spouse offered as a witness by the prosecution who will effectively determine if there is in fact a reasonable possibility of reconciliation. 

R v Jeffery (3033)
Facts:
Wife called where husband broke into wife’s parents home and stole stuff.
Issue:
What is the standard of proof for irreconcilability?

Held:

Wife was competent. Affirmed by CA.
Discussion:
Burden is on the crown on a balance of probabilities. Crown had met that standard in the voir dire. The time of trial, not the time of the offence was the relevant time to consider the chances of reconcilability. 
R v Thompson (3034)
Facts:
A never returned motorbike to the person trying to sell it.  Crown called common law partner as a witness. A objected. 

Held:
TJ said that was common law partner, but that s.4  only applied to lawfully married persons – witness testified and a convicted.

CA said that was not even common law marriage – Dismissed appeal.

Discussion:
CA said that are only common law if is “the voluntary union of one man and one woman to the exclusion of all others”.  A had deliberately chosen to not get married by calling off wedding plans twice, but that even if it had been common law, the competence exclusion would not have applied. 
Other General Points: 

· The accused and the spouse need to be married at the time of the hearing, though they needn’t have been married at the time of the offence.  i.e. a marriage after the offence will render the spouse incompetent. 

· If the couple are divorced or annulled in the interim between the offence and the hearing, the ex-spouse is competent and compellable to testify what happened before and during the marriage.  Same if the marriage is deemed void. 

· Parties in common law, “de facto” marital union are not married for the purposes of the law of evidence. 

R v Hawkins (3035) 
Facts: 

H’s girlfriend testifies at preliminary hearing. In between the prelim and the trial (7 years!) H marries her. She recants her previous testimony and then, at trial, she refuses to testify. 

Issues and held:
Is the witness incompetent to testify on account of the pre-trial marriage.
 TJ – yes

CA – yes

SCC - yes

Can s.715 of the criminal code be used to admit the transcript of the testimony


TJ  - no – because marriage did not qualify as a “refusal”


CA  -  yes


SCC – No
Can the witness be compelled to testify because it is “necessary” and “reliable” and not unfair to the A, as a principled exception  to the hearsay rule.
TJ – no

CA – yes

SCC – yes ( New trial. 

Was a dissent in the SCC which said that should not allow the spousal incompetence rule to be circumnavigated because it would threaten matrimonial harmony.

Discussion:
The statements of Graham (the wife) before the preliminary enquiry satisfy the requirements of necessity and reliability under the Khan, Smith and B.(K.G.) framework. The majority was not persuaded that the risk of predjudice in admitting these statements outweighed the probative value. 
Should the common law rule of spousal incompetency be modified - No:
The common law rule is that a spouse is incompetent to testify against the other spouse in criminal proceedings, unless the charge involves the person, liberty or health of the witness spouse, now partly covered by s.4(2)
A spouse is an incompetent witness for the prosecution, subject to 3 exceptions

· 1. if the accused is charged with an offence listed in s. 4(2), the spouse is competent and compellable for the prosecution.
· 2. the common law rules that allow a spouse to testify for the prosecution (s. 4(5))

· 3. If the Crown happens to call an incompetent spouse and the accused does not object at the first reasonable opportunity, the accused will be considered to have waived their right to object. 

But generally the act preserves the incompetency rule.

There is a general common law rule that competency implies compellability.  Compellability would reduce spousal abuse aimed at preventing testimony. However such drastic changes should be left to the legislature. 
The changes to the incompetency rule suggested by the crown were drastic and unworkable – court cannot look at the intention of the marriage.  But did say that if there is strong evidence that the sole purpose of the marriage was to avoid criminal responsibility by excluding a witness – marriage would be a sham, but that was not the case here.

So it is okay to get married for the purposes of rendering oneself incompetent as a witness for the Crown

Distinction is made between:

           “sham or fraudulent marriage” – parties do not intend to live as husband and wife, e.g. immigration laws –    

               which are invalid, AND

           “marriages of convenience to obstruct justice” - to disqualify prospective witness - valid

Can s.715 be used to admit the testimony before the preliminary enquiry? - NO
Previous evidence must have been given at previous trial in presence of the A.  But here there was no refusal – the common law rule means that she does not even get asked the question.  Furthermore, this section gives the TJ further discretion. 
s.715 is not a complete statement of the law, such testimony could have been admitted on common law rules at the discretion of the TJ. 

Can the testimony before the preliminary enquiry be admitted by an exception to the hearsay rule? - Yes

CL rule is that previous proceedings will be hearsay, but Wigmore says that if had cross examination, then it should not be considered hearsay, but SCC says is hearsay and explains the dangers of hearsay:

1. Lack of oath

2. Lack of contemporaneous cross examination

3. Lack of demeanor evidence

· Civil case of Walkerton (Town) v Erdman (3043), admitted old testimony of dead husband because the issues were the same and the town had cross examined the husband.
· In Khan and Smith the courts moved to a flexible system of creating exceptions to the hearsay rule by looking at the purpose of the rule – will be allowed if the evidence is necessary and reliable. Apply flexibly with due caution to the TOF wrt weight. 

· Must still adhere to the rules of admissibility. Statements which would not have been admissible even if the witness had been able to testify (i.e. if they were not precluded by death, illness, marriage etc) will not be allowed i.e. statements which are hearsay themselves or statements which were heard in violation of the accused’s right to silence i.e. don’t let inadmissible statement in through the back door. So in the new trial, when the statements are admitted from the prelim hearing, the defence can object to certain specific statement which would, by ordinary rules, be inadmissible. 
· Necessity: Where the witness cannot testify and similar evidence is not available from another source. In this case the witness was unavailable because of the incompetency rule.
· Reliability: Where the hearsay statement was made in circumstances which provide sufficient guarantees of its trustworthiness. Must counteract the dangers of the hearsay rules mentioned above. The TJ must determine sufficient reliability to admit the statement, but ultimate reliability and weight are for the TOF to decide. Witness testimony at a preliminary hearing will typically be reliable, as it will deal with precisely the same issues and parties as the trial. Also have contemporaneous cross examination – only thing you don’t have is demeanor evidence for the trial TOF, but this is not fatal to reliability because many of the hearsay exceptions have this weakness, this weakness goes to weight, not admissibility. 
· TJ must caution jury regarding weight, and the TJ can still exclude the statement is prejudice outweighs probativeness

· Note that “before the preliminary inquiry” means “in front of”, not “prior to”.

In this case, should the TJ’s discretion have been used to exclude the statements even though the exception to the hearsay rule just formulated may allow them in – NO, the statements should have been admitted.
· TJ must still weigh probative v prejudice and use his discretion to ensure a fair trial as guaranteed by s.11(d) of the charter.
· Simple fact of recantation does not provide a basis for exclusion. The TOF should be allowed to decide which version they believe and can also take note of the things which were not contradicted in the two versions e.g. the fact that Hawkins knew Morin. Recantation, it seems, is not a withdrawal, but a re-examination ??
· Leave it to the TOF to draw the inferences and conclude on credibility. 

· SCC said it would not be unfair, did not explain why, other than to say no evidence was presented on why it would be unfair or how it would prejudice the trial process or the A. And it would not undermine the spousal incompetency rule – marital bond would not be strained if the evidence was simply read into the court. They got married after the preliminary inquiry testimony – so clearly there are no hard feelings about it (I am not so sure!)
· So the SCC said the TJ should not have exercised discretion to exclude the evidence. 

R v Schell (3051)
Facts:
The A, Schell, was hired as a ganster hit man and killed the wrong guy. Had x’s carved in the bullets – witnesses said they saw the A doing that. Were 100 crown witnesses, including the wife of the A, and lots of circumstantial evidence. Jury convicted A of first degree murder. For the last 4 ½ years the wife has been living with another man, seldom seeing the accused. 
Issue:
Was the wife precluded from testifying by the incompetency rule and did the TJ err in compelling the estranged wife to testify.
Held:
Testimony was correctly admitted and compelled.
Discussion:
· The issue of spousal privilege was not considered (because it was not argued), but spousal competence was.
· At common law, the spouse of an accused person is generally not competent to give evidence either for or against the accused spouse or a co-accused. The common-law rule has been modified by s. 4 of the Act. The Act makes the spouse of an accused competent for the defence (s. 4(1)) and compellable for the prosecution where the accused is charged with certain listed offences (s. 4(2), (4)). It also preserves the spousal communication privilege (s. 4.(3)) and common-law exceptions to the rule (s. 4(5)). 

· There are two common-law exceptions to the rule of spousal incompetency. Spouses are competent to testify for the prosecution 1) when irreconcilably separated: see R. v. Salituro, and/or when the circumstances of the offence reveal a threat to the life, liberty or health of the proposed witness: see R. v. Sillars, 
· The only remaining justification for the incompetence rule is “matrimonial harmony” which is evidently valued more than the loss of probative evidence.
Irreconcileable separation exception to incompetence rule:

· No societal interest where the parties are divorced or irreconcilably separated.
· Common law relationships are not recognized as qualifying for testimonial incompetance
· Explained that the requirement for the crown to prove “irreconcileable” before admitting testimony is unattainable and irrational, and that a decision should be made by looking at the facts objectively.
· The evidence established that there was, objectively, no chance of reconciliation (Angela was living in a common law relationship with Jamey Ziegler and they were engaged to be married. Schell shared a room with his son and later shared a room with his recently acquired 15 year old girlfriend. There was no evidence from either spouse suggesting any intention or attempt to reconcile.  In his testimony Schell called Angela his “ex-wife”.
Threat exception 

· At common law, a spouse is competent to give evidence for the prosecution where the charge or the evidence of the surrounding circumstances discloses an offence against a spouse or a child of the spouse.  A threat vitiates the interest in marital harmony. The rule of spousal incompetence does not apply when there is nothing to left to balance. 
· Picard J.A. in Jeffrey at 302, "If the evidence of the surrounding circumstances in the case discloses an offence against a spouse, although the charge per se does not, the spouse is still a competent witness [citations omitted]." The exception also applies where the circumstances disclose violence, personal injury or cruelty against a child of either spouse, and where the spouse herself does not identify the activity as a threat although the Crown alleges that the activity constitutes a threat
· Policy rationale is that the safety of the spouse comes before protection of marital harmony – and in these situations the spouse witness should be competent and given the choice regarding testimony.
· In this case the trial judge was correct in finding that a threat had been made and therefore the incompetency exception did not apply. 
· The threat may be that harm will be caused by a third party. 
· The spouse does not have to be the intended victim of the threatened action – Jerrery quote p3063. 
· The next question is whether the threat of harm to the spouse must flow from the offence for whch the A is being charged – if the A is charged with assaulting his wife, then she can clearly testify, but what if as here, he is being charged with an act which in itself did not present a threat to his wife? She could lay a charge for uttering threats, separate to the murder question, but is the threat of harm sufficiently linked to the murder question for the common law rule to be exempted for the purposes of the murder trial:
Sillars recognized that the offence against the spouse need not be revealed in the charge itself nor in the actus reus of the charge, as established by the evidence. The actions or statements of an accused immediately after the commission of an offence may be admissible as probative because their contemporaneity with the offence is some evidence of the reliability of the statement. In other words, the statements are inextricably connected to the event. 
The threats were part of the factual matrix of the murder, they were so that the accused could prevent being found out.
The marital harmony issues are the same under an uttering threats charge as they would be when the threat is given in the context of a murder cover up. (para. 62)

In the circumstances of the offence, broadly understood, the wife was threatened. 

Compellability
· Even if subpoena is issued, you could still rely on marital priviledge, but it only protects private conversations between the spouses, not public ones, and not observations of behaviour. Para. 17
· Better to not give the spouse a choice, if no choice then less likely to be family discord – but they forget that wife may be bullied into purgery ( TJ was correct in compelling the wife to testify.

Comments on the Evidence act.
· s.4(2) makes exceptions to the incompetencey rule where.

·  4(3) No spouse (“wife or husband”) is compellable to disclose any communication made to him by the accused spouse during their marriage. It is unclear if this provision protects communications when the accused is charged with one of the offences under 4(2) thus making the spouse competent and compellable. Some cases say that communications ARE NOT protected, others say that they are protected. 

· 4(4) lists further offences by which a spouse will be competent and compellable against the accused – if the complainant is under 14.
· s.4(2) and s.4(4) exclude offences which may cause a serious intereference with the harmony of the marriage i.e. if the harmony is undermined because of a crime, then the harmony is not a consideration and the wife should be able to testify. 

· 4(5) nothing in this section affects a case where the spouse of an accused may at common law be called as a witness by subpoena. 
· When a spouse is competent but not compellable, the judge should inform the spouse of their right to refuse to testify. 

R v N.M. Paterson and Sons (3067)
Facts:

Corporation was charged under Canada Grain Act for giving grain an incorrect description – made it sound better than it was. Corporation claimed that Mr. Ramsdell was the directing mind of the corporation, and therefore should not be a compellable witness for the prosecution according to the rules against self incrimination. 

Issue:

Can an employee of a corporation be called as a compellable witness to testify against that corporation or would that result in a denial of privilege against self-incrimination?

Held:

TJ and court of appeal said not compellable, acquitted for lack of evidence.

SCC said was compellable – new trial

Discussion:

· The corporation argued that he manager in this case was the “directing mind and will” of the corporation, therefore compelling the manager to testify would be equivalent to having the corporation testify, and this goes against the rules preventing self incrimination. 

· The concept of a directing mind and will only applies to mens rea and due diligence cases – well, it was said that this was not a case where mens rea must be established and can only be established by imputing the mind of the manager to the corporation – p3072.  Nor is it a case where due diligence must be established by showing that the act which forms the basis of the offence was that of another person.   
· An officer will only be protected where he is so identified with the corporation that its acts can be directly attributed to him – like in the case of a one mind corporation – this is my impression, but it was not explicitly stated, but can be inferred from the point above, the Branch case below explained that this was not what Paterson said and that even if the manager is the directing mind and will, they will be compellable.
· If it is a charge against the corporation, the manager is compellable, but if it is a charge against the manager, then he has the right to stand mute. A person will be protected by s. 13 of the Charter if any of the evidence he gives tends to incriminate him as an individual.

· Employees of natural persons are compellable – they are separate entitities

· A distinction was drawn between examinations for discovery, where it is admitted that the manager is the “mouth of the corporation” – only speak of knowledge flowing from your position in the corporation, and trial evidence, where the manager is not the mouthpiece of the corporation, but is just a witness and must give knowledge he has from all sources inside and outside the corporation. At trial the manager is separate from the corporation – unless, perhaps you are going to apply the directing mind and will rule, perhaps for one man corportations.  The facts of this case did not support the directing mind and will rule, and the argument of the corporation was based mostly on examination for discovery cases.
Other notes

· problem that the individual may be testifying against themselves, opening themselves up for charges to be laid individually


 in US, there is a common law privilege against self-incrimination - may refuse to answer


 in Canada, the privilege was abolished: CEA, s.5(1); BC EA, s.4(1)


 replaced by “protection of the Evidence Acts” - evidence not admissible in subsequent proceedings: 

                  CEA, s.5(2); BC EA, s.4(2); Charter, s.13 (protection against self-incrimination - “use immunity”)

· Ratio: A corporation is not entitled, as against its officers and employees, to claim the privilege against self-incrimination. 
· If a corporation is charged with a criminal offence, its officers and employees ARE competent and compellable to testify against or for it. A corporation is incapable of being a witness, therefore, the privilege against self-incrimination is inapplicable to it. 
· A financial Institution or officer of a financial institution which is not a party to the proceeding IS compellable to produce any book or record only if the court makes an order for “special cause.” 
· See CEA s. 29(5) and BC s. 38(3).
British Columbia Securities Commission v Branch (3074)
Facts:
The facts in this case were not that important, it was the discussion surroungin the compellability of witnesses which was important. However in this case it was held that the provisions of the Securities Act (BC) which authorized the compulsory examination of corporate officers regarding securities infractions, were valid. 

Discussion:

· This case said that Paterson implied that even when the manager was the directing mind and will of the corporation, they will still be compellable, but that Paterson was pre-charter, and now, post charter, there are additional protections for managers who may be susceptible to future criminal charges being laid against them personally.  This case built on the protection rules developed in R v S(RJ)
· Important that this was a civil matter, but the manager may be a future accused in a criminal matter.
· Being compelled to testify is a denial of rights, so the Ct. cannot use Ac'd own testimony against him in later trial, Chtr. s.13.  Also, (1) can't use derivative evidence i.e. evidence which is discovered by following leads given by the A in the trial of the corporation. (2) can't compel corporate testimony if real purpose is to find evidence against officer.


mployee’s testimony - use of evidence derived from testimony:

1. use immunity: renders compelled testimony inadmissible against the officer in subsequent criminal trials. Charter, s.13

2. derivative use immunity - evidence itself and evidence derived from testimony is immune: Charter, s.7

3. non-compellability: Charter, s.7 - where objective is shown to be a fishing expedition against the individual rather than prosecution of the A.  Also called Colourability Protection i.e.The Officer may escape having to testify in the first place if he can show that the prosecution has “no public purpose”. i.e. the prosecution is colourable, some abuse or is vexatious and frivolous. Crucial question is what the predominant purpose is i.e. fishing or legitimate public prosecution of the corporation. Must look at statute under which corporation is being charged.  Says there will always be some evidence of legitimate purpose, so must look for the predominant purpose.  Also consider the detriment to the potential A i.e. if criminal charges are laid against the manager – if the only detriment is use of evidence or derivative evidence, then there is no problem because these interests are protected against. But if there is risk of no fair trial if the future A is compelled now in this civil matter, then may not compel. 
· Burden is on manager to prove that it will be prejudicial and that the R is on a fishing expedition – on a BOP as for all breaches of charter rights.
R v Naglik (3077)

Facts:
Common law couple beat their child and then fail to take it to hospital. Husband testifies and says that it was not him, wife chooses not to take the stand under s.11(b) of the charter.  Counsel for husband makes many comments to jury about how the husband said it was not him, but that the wife did not take the stand and that should count against her. S.4(6) of the CEA prohibits the TJ and the prosecutor from telling the jury that they cannot draw a negative inference from failure to testify. 

Issue: 

Can counsel for the co-accused say those things, and is s.4(3) of the CEA unconstitutional because it will result in the A having to testify from a tactical point of view because the TJ will not warn the jury.
Held:
Appeal dismissed – The comments were OK, s.4(3) is constitutional.
The SCC dismissed the appeal on other grounds, but Lamer said s.4(3) may be unconstitutional because it will not allow the TJ to correct an error made by counsel.

Discussion:
· s.11(c) of the charter means that there is no legal obligation to testify, but if there is a tactical obligation, then no charter right has been violated. 
· Defence counsel may comment on co-accused not testifying

· Defence counsel for a party who has testified can comment on failure of co-accused to testify and in fact can raise suspicion on co-accused because of it  can encourage an adverse inference to be drawn

· However, it is not permitted for the counsel to invite the jury to draw conclusions from that fact, does not mean that counsel has free rein, cannot encourage speculation – see p3083.
· The law in the state is different because there the statute says that the A has the right to not have an presumption against him if he does not testify, but in Canada there is no guarantee against such presumptions, TOF’s can draw a negative inference if they want. 
· There is also a question as to whether the charter applies because counsel for the co-accused is not a government actor. 

R v Noble (3083)
Facts:
Case of apartment manager finding men in basement “jimmying” into a car.  One of the men gave license to the manager who handed it on to the police.  A convicted of being in possession of a tool to break into a car.  Manager could not ID the A at trial.  TJ used the license and looked at the A, and convicted him, and noted that the silence of the A was significant.

Issue:

Can the non testimony of the A be put on the scales of justice.

Held:
New trial – cannot put silence on the scales – 5:4 decision of SCC.

Discussion:
· Did not declare s.4(6) of the CEA unconstitutional, even though it does not allow TJ to correct an error my counsel who tell the jury that can draw a negative inference from non testimony. The dissent said that the majority implied that s.4(6) was unconstitutional, but the majority disagreed and said they can be read in harmony.
· Will be different (in practice, but not in theory) when have a jury or a judge alone.  Although the principles are the same and the decisions should always be made w/o putting silence on the scales, the jury does not give reasons, and will not be warned not to draw inferences from the TJ, and so they might draw such inferences.  I say defense counsel should warn them – although the case did not comment on this – so I think there is clearly an anomaly if the defense counsel can “charge the jury” but the TJ can’t on this point. There will not be a situation of the prosecution saying that the jury should consider silence, defence objecting and then the TJ having to make a ruling and thereby violating s.4(6), because under s.4(6) the crown is not allowed to make such submissions. So the defence counsel will be unchallenged when telling the jury that they cannot put silence on the scales. So defense enters the case into evidence so jury can read it, judge says it is admissible – then he is violating s.4(6).
· Note that the TJ and the prosecution can refer to silence in some situations: Can tell the jury that the crowns case is not contradicted.

· Can consider silence if the crown proved the case BARD, i.e. crown took it BARD and then the A did not take it back below the threshold by testifying. 

· Silence will also mean that there will be less defences for the TOF to consider, if the A testifies and says that the license was stolen, then the TOF will have to consider that, but in the absence of such testimony the TOF has not evidence and does not even have to consider that the license may have been stolen. 

· In this case it was unclear how silence was considered, send it back for new trial. 

· Note that the case book did not discuss but only mentioned the following:

· The appellant courts can consider the non testimony of the accused – I don’t understand this
· Where the A gives evidence of alibi, but does not testify, then the TOF can draw negative inferences.

R v M.(P.) (4001)
Facts:
Mothers boyfriend sexually assaults daughter. Complainant is 12 yrs old, and wants to testify behind a screen so won't have to see assailant. “I don’t like to talk in front of a lot of people about what happened” “I don’t like him. I don’t want to know that he’s there.  TJ allows screen to be used.
Issue: 
In what circumstances should the witness be allowed to testify behind a screen.

Held:
Appeal allowed – new trial because it was wrong to allow the screen in this case

Discussion:
· S. 486 (2.1) CC states that a pers under 18 is allowed to testify behind a screen if J. believes it is necessary for a full and candid disclosure.  This is within the discretion of the trial J., but must be made based upon the evidential necessity referred to in the subsection.  Here there was no such necessity, and a retrial was ordered.

· “may order that the complainant testify outside the Ct.room... if the judge is of the opinion that the exclusion is necessary to obtain a full and candid account of the facts complained of by the complainant.”

· Must be for: 
1. Sexual offence




2. victim<18




3. Must show necessity (W is unable to testify, not just prefers screen)




4. judge, jury must be able to see A and child




5. ( must be able to consult counsel.

· The judge must be satisfied on the evidence presented that the screen is necessary, the judge may not simply use his discretion to allow it. In this case there was little evidence that a screen was necessary. Also said that may have been sufficient to remove the public. How do the relative rights of public trial and being able to fact your accuser stack up.  Court suggests that the right to face your accuser is a more significant right because p4004 indicates that excluding the public would have solved the problem.
· Reluctance on the part of the witness is not sufficient. If the witness is capable of testifying if the court is closed to the public, then it is not necessary to put them behind a screen. If a witness was capable of testifying without a screen at the prelim, this is evidence that it may not be necessary for a screen at trial. 
· balancing specific necessity vs. impairing accused’s right to face and cross-examine accuser – it is a right of the A to face the accuser, because then it is more difficult for the accuser to lie.
· Did say that must give lots of deference to the TJ because they are in the situation.

· I think that the use of or request for the screen would strengthen the case of the complainant – something bad must have happened else why would she want a screen. 

R v Levogiannis (4005)
Facts:

12 year old complainant in charge of sexual interference allowed to  testify behind a screen. Psychologist testified complainant was experiencing a great deal of fear of testifying at trial.
Held:

· s.486(2.1) held to be constitutionally valid. No violation of the principles of fundamental justice i.e. no violation of s.7Charter
· no violation of Charter, s.11(d) – presumption of innocence 

Discussion:

· Right to cross-examination remains intact


trial judge has discretion as to allowing these measures – may make special considerations with respect to a situation in which the accused is representing himself


Children may require different treatment than adults in Ct. in order to get truth.  No inference should be drawn through use of screen as to credibility.  
· To balance the Rt. of the ( to defend and the Rt. of the complainant to testify, a screen can be used.
· The witness’s credibility is both bolstered (something must have happened) and impaired (must be lying – can’t look him in the eye) by the screen, but the judge and jury can see the witness so their task of assessing credibility is not impaired. 
· If accused requires anonymity, the judge has discretion to allow them to testify in disguise or behind a screen.
· Must charge the jury not to give weight to the screen or the fact that the A asked for a screen.  And the fact that there is no code section describing the charge, there is still a constitutional requirement that the jury be warned of this consideration – just like the other uncodified constitutional requirements for jury charges. 
· Can consider the following factors when TJ using discretion

1. Is the A representing himself

2. Capabilities and demeanor of the child

3. Nature of the allegations

4. Circumstances of the case

R v Smuk (4009)
Facts:

Acc charged convicted of assaulting a peace officer. Defense wanted to call a witness, but crown intervened, asking that the A be called first.  TJ first agreed w/o hearing from defense counsel.  Defense counsel caught the TJ out on a few points of procedure. Trial judge then allowed defense to call in his own order, but told the accused that he will give his testimony less weight if he testifies last – i.e. the TJ prejudged the evidence of the A. 

Held:

The accused is free to decide whether to testify, and in what order.  
Discussion:

· When a witness, including the accused, hears testimony of another witness, his own evidence is open to the suggestion that it was deliberately made to conform.  It is a question of fact which relates to the weight of the evidence.  However, the accused's evidence cannot be prejudged.  Credibility can only be assessed after testimony.  

· Theories of order of witnesses:

 chronological order

 start and end strong

 authentication (of documents) and relevance 

 follow a hostile witness with a friendly one to contradict the adverse testimony

 the party/accused - first or last?

 accommodate witness’ schedule

· A is totally and completely free to decide (1) whether or not will testify, and, (2) if does testify in what order will testify
· OK to say weight might be affected (depending on whether or not it sounds like he is making his story match), but not that it will be affected.

· A may testify at any point in the proceedings and remain in the courtroom at all points of the proceeding.

· A who sits through all of the evidence is open to the suggestion by the opposing counsel that his testimony has been tailored. The TJ may bring THIS POSSIBILITY to the accused’s attention, but may not pre-determine how much weight he’ll give.

· Issue of credibility is one of fact and cannot be determined by a set of legal rules. 

Maves v Grand Pacific Railway Company (4014)
Facts:
Was about the P who horses escaped and the D’s train ran them over – facts not important, was about leading questions.

Held:
Appeal dismissed – for unrelated reasons

Discussion:
· On material points one must not lead his own witness, but on points that are merely introductory one can and should lead.

· Leading questions are those questions which directly or indirectly suggest to the W the answer he is to give

· Yes no questions will be leading, but so can many other types of questions

· Opposing may allow leading questions to pass, especially on uncontested matters.

· To some extent you have to point the witnesses mind to the subject of the enquiry and therefore all questions are a bit leading.

· Whether or not a question is leading depends on the facts of the case – what are the issues.

· On material points a party must not lead his own W

· On cross examination, can lead W of adversary.  Why?


(a) W has a bias in favour of party bringing him forward, hostile to his opponent.

(b) Party calling a W has an advantage over adversary because knows what W will prove, therefore if allowed to lead may only extract favourable information.

(c) W intending to be honest and fair may assent to a leading question which fails to express his real meaning.  Perhaps because the witness is not certain of exactly what all the words imply in a legal context.

· Exceptions to C.L. rule prohibiting leading questions

(a) for introductory, formal, or undisputed matters.

(b) for the purpose of identifying persons or things.

(c) to allow one W to contradict another regarding statements made by that other ( “Did X say such and such…” Before doing this you should ask the witness to recount what X said or did not say.
(d) where the W is either hostile to the questioner or unwilling to give evid. – say with a subpoenaed witness. Even if it is an opposition witness, if the witness is really being helpful, then you should be less leading.
(e) where it is seen, in the trial judge's discretion, to be necessary to refresh the W's memory. But you should try and refresh the W memory in all ways before asking a directly leading question. (may reduce weight after failed repeat performances)

(f) where the W is defective in some respect arising from age, education, language or mental capacity, or maybe court nerves.

(g) where the matter is of a complicated nature and, in the opinion of the trial judge, the W deserves some assistance to determine what subject the questioner is asking about.


consequences of improper leading:
 reword the question






 will go to weight


other objections to the form of questions on direct or cross-examination:


previously asked and answered


assuming disputed facts not in evidence


argumentative – arguing with the witness


misleading – incorrect facts or quotes [Chambers]


calling for speculation by the witness.
United States v Riccardi (4018)
Facts:

Doris was shipping chattels via the D.  The D was accused of making misrepresentations and transporting the chattels (bric-a-brac, linen, silverware) unlawfully. Doris had made handwritten notes listing the chattels.  From this she made a typewritten copy.  Handwritten notes have since been lost, apart from one which was entered into evidence.  The indictment contained a copy of the list of chattels.  The State gave Doris a copy of the list out of indictment to refresh her memory as to the chattels missing.  Doris and the expert evaluator both used this list to refresh their memories when giving testimony.  The typewritten lists were not entered into evidence. Defence objected to the use of the lists

Issue

Did the TJ err in allowing Doris and the expert to look at this lists when giving testimony

Held:  
Court adopted the concepts of present recollection revived and past recollection recorded.  List was only used to jog her memory - present recollection was successfully revived to the satisfaction of the TJ.
Discussion:
· Is a difference between “past recollection recorded” and “present recollection revived” – emphasized by Wigmore.
· Past recollection recorded - The witness has no present recollection of the matter contained in the writing.  The writing is a substitute for the witness's memory and is of independent probative force. In order to be admitted into evidence the record must be admissible on its own without the testimony, and is admitted for the truth claimed in the record. It must meet the standards for documentary evidence. 

· Present recollection revived - After the memory is stimulated, the witness presently recollects the facts and swears to them.  He can also be cross-examined.  Here the evidence is of the oral statement of the witness, and not the recording. As was the situation in the case at bar, the stimulating material is not even entered into evidence.

· Test:  Testimony should be received only if it is capable of a reasonably satisfactory evaluation.  May consider the nature of the writing, and the danger of the witness' recollection being deficient. The more prompting the witness needs, the more their credibility will suffer.
· In this case the witnesses testified from present recollection.  The procedure followed was in the discretion of the TJ.  The evidence was capable of a reasonably satisfactory evaluation. Discretion of the TJ is critical.
· The lists were the same as if the witness had been asked verbally about each item – so the use of the lists was OK, TJ was satisfied that witness was actually just having her memory triggered, and then was recalling from current memory of past events.
· I am not sure exactly where the following lists came from – treat with caution, or verify in case book – they seem to be a collection of the ratios from the various cases
· Requirements for present recollection revived – witness remembers after looking at document.  The requirements before witness can be shown the document are:

1.  W must have personal knowledge of the forgotten fact


2.  W made or verified doc. containing fact while memory fresh 


3. The W has exhaustion of memory – all other means have been tried to help recollection

4.  Reading document could revive recollection


5. W vouches for accuracy of doc.


6. Best evidence rule applies

7.  After reading document silently witness states recollection revived


*document not an exhibit, but opponent may inspect & cross-examine


Requirements for past recollection recorded – using document to prove fact contained in it


1.  recorder must have had personal knowledge of fact recorded in document


2.  Recorder must have made document or verified it when memory of fact was fresh

3.  Recorder must vouch for accuracy of document


4.  Best evidence rule applies – use the original if available.

5.  exhaustion of memory i.e. first try present recollection revived, only if this does not work, go to PR recorded. 

*document becomes an exhibit - exception to hearsay rule


“Anything may in fact revive a memory:  a song, a scent, a photograph, and allusion, even a past statement known to be false.”

R v Davey (4022)
Facts:  

Susan Carless witnessed a hit and run accident and noted the license number of the car.  She told constable the number, which he wrote down in his notebook and broadcast on the radio, in Susan’s presence.  By the time of trial, Susan could not remember the license number.  

Issue:  

Could Susan refer to PC Hood’s notes?  Had she verified the note at the time of the recording?

Held:  

Though she had not actually seen the note in PC Hood’s book, she had heard him broadcast the number over the radio.  Her testimony combined with PC  Hood’s confirm the findings. 

Discussion:

There is still an increased chance for error, but this goes to the weight of the evidence.

The court fails to distinguish between past recollection recorded and present recollection revived.  They allow it under revived, but she had no memory to revive, so it should rather have been admitted as recorded.  The judge used old English text which did not know about Wigmore’s classifications. 

If witness verifies the record CONTEMPORANEOUSLY then it can be admitted as past recollection recorded which is an exception to the hearsay rule.
R v Hanna (4024)
Facts:
Mother of W was beaten to death by boyfriend who suspected her of cheating. At second trial the son could not remember.  6 y/o at time of death, 7 at time of first trial, 10 at time of second trial.  There was a statement to police shortly after murder, but counsel agreed not to admit it (both did not want it admitted), and agreed on a method of getting as much testimony as he could remember, and reading the remainder out of the first trail testimony and having it admitted as past recollection recorded. TJ was not happy but since counsel agreed, he allowed it.

Held:
Evidence was admissible, not as past recollection recorded, but as exception to the hearsay rule.

Discussion:
· First trial testimony was not contemporaneous and was not verified by witness at time of making ( therefore not past recollection recorded.

further, even after having it read back to him the witness had no present memory of it ( Therefore not present recollection revived 

· If a police statement is to be admitted as PR recorded, then each page must be signed on its fact by the statement maker.

he evidence in this case was admitted as it met the tests of necessity and reliability as set out in the Khan case.
· The witness was trying to be truthful (reliability) and it was necessary for the second trial (given that the police record was excluded by agreement – does this make it necessary?), so it was admissible under the “principled approach” of exceptions to the hearsay rule.
· A technical argument was rejected which said that the affirmation was not valid because the clerk asked the W if he would make an affirmation, and if he would tell the truth, in one question.  The court held that the TJ had already established that the witness would make an affirmation – and applied s.686(1) – appellant suffered no prejudice. 
R v Meddoui (4030)
Facts:  

Witness described the offence on videotape.  New law says that where the complainant is under the age of 18 at the time of the alleged offence, a videotape made within a reasonable time after the offence is admissible for the truth contained therein if the witness adopts the contents while testifying.

Issue:

When can tapes be admitted. What does “adopt” mean, and did the W in this case adopt the tape.

Held:

Appeal allowed on other grounds.  The admittance of the tape was proper. The tape can be admitted as evidence in proof of the truth of its contents, and the weight is for the jury.

Discussion:

· General rule against past consistent statements ( Stories told out of court are irrelevant and inadmissible, unless they tend to prove a fact in issue i.e. different to the fact which the courtroom testimony would prove.  A witness may review a record of his earlier declarations to refresh memory, but the tape would not have been admitted into evidence until the new law came into place i.e. the new law says that the tape can be admitted for the truth of its contents.
· Under s.715.1, CC  complainant must adopt the contents of the videotape. Must be sexual offence, under 18, video made within reasonable time of offence, V must adopt video’s truth.

· The new law lifts the condition that there must be clear memory loss before past recollection recorded evidence will be admitted.

· “adopt” held to mean that the complainant can assert that the record accurately represented his knowledge and recollection at the time ( at least recalls making the statement and recalls attempt then to be honest when the recording was made. This is the same as present recollection recorded requirement of “vouch for accuracy of document”.
· So the W has to come to court and “adopt” the tape by saying what they remember of the tape – but what exactly to they have to say? What does adopt mean?
( Kerans JA sets up 4 levels of memory:

(a) Victim positively confirms statements on video. If this was required for adoption you wouldn't need video and the rule against past consistent statements would preclude both the testimony and the video. So parliament would not have intended such a strict test for “adopt”.
(b) I recall videotaping and I was trying to be truthful; I may or may not recall events.

(c) Adopt statement because W has no recollection of the actual events (If have no memory recollection at all then should use past recollection recorded rule).

(d) W may adopt because but will not say, or denies that they were being truthful when they made the statement. Held that the court was not intending to create a new rule to prevent witnesses going back on testimony because they are pressured by family member etc to do it.  So you at least need the W to say that they recall telling the truth, and recall making an effort to tell the truth.
· Judge feels falls between #b and #c, chooses #b, because. in #b maybe she can/maybe she can't, in #c she can't

· Videotape admissible for truth if W adopts statement whether or not can recall events, but believes that at time of giving statement was being honest and truthful.  
· Weight of the truth in the tape is for TOF.

· The statement to be adopted need not have been made under oath, but was an attempt to be honest and truthful.
· Must be careful of the interviewer tactics on the tape – cannot be too leading, although some prompting and affirmation will be required. Furthermore if certain parts of the tape are not admissible because of lack of relevance, cut the tape.
R v L (DO) (4039)
Facts:
A charged with 6 counts of sexual abuse.  Nine year old complainant recorded her story on video 5 months after the assault.
Issue:

Is s.715.1 constitutional and was 5 months reasonable time

Held:
Is constitutional and was reasonable time, it was wrong for the CA to substitute its views for the TJ – conviction restored.
Discussion:
validity of s.715.1, CC upheld


Charter, ss. 7 and 11(d) are not infringed.  The purpose was to assist vulnerable victims, but fundamental justice and the presumption of innocence are not even violated, so don’t have to do an s.1 analysis.

voir dire is held to review and edit videotape. Edit out all parts which would not be admissible. TJ also has discretion to exclude the whole tape.

There is judicial discretion to exclude the videotape where its prejudicial effect outweighs its probative value

· So long as the judge finds that the statement was collected in circumstances that indicate trustworthiness: see p 4042 for the factors the judge can use in deciding what to cut out or whether or not to exclude the whole tape. 
· The evidence may be necessary as the child is unable to recall the evidence or may have difficulty articulating the evidence before the court. 
· The statement may only be adopted if the witness testifies. Therefore, the accused has the right to cross-examine the child at the trial. The denial of the ability of the accused to cross-examine the witness at the time the statement was collected is a reasonable limit on the accused’s rights. They can i.e. there is no constitutional right to “contemporaneous” cross-examination
· The TJ and TOF will decide what weight to give to the tape. Should err on the side of including evidence.

· Accused still has a public trial.

· The age of 18 specified in the act is reasonable – many victims of sexual assault are vulnerable.

· Must respect the prerogative of parliament, and consider interest of society as well as those of A.

· Five month period was reasonable, sometimes kids take a while to open up.  However memory does fail with time, so should not delay, but also that is why tapes are good, trial may take a very long time!  

· What is reasonable was considered by TJ, should defer to his judgment. 

· The age limit, restricted offences, discretion of TJ to exclude, contemporaneous requirement, right to c-e all strike a good balance between the rights of the A and the rights of the complainant and society.

R v Lewis (4046)
Facts:  

Police officer refreshed his memory - using his notes - in the hall immediately before entering the court.  Defense counsel was denied access to the notes for the purposes of cross examination, b/c they were not read in the court.

Issue:

Is the W required to give up notes read to refresh memory before coming to court.

Held:  

Defense counsel should have access to the notes of the police officer – in this case!!!

Discussion:

· If a prosecution witness refers to a document in the witness box, the defence is entitled to ask for production of the document to cross-examine on it- production for inspection is invariably ordered – document becomes admissible as prosecution’s evidence


f a witness refers to a document outside the courtroom in order to refresh his memory, it is within the trial judge’s discretion to decide whether it must be produced for inspection – production is usually refused
· A W may use anything to refresh memory when preparing for a trial, but during c-e, counsel may ask W with whom he spoke or what he referred to prepare for trial

· Other cases state that only where the notes have been referred to on the witness stand do they have to be produced. This judge equates referring to notes immediately prior to testimony to referring to notes while testifying – but does not say where the line will be drawn, notes read in corridor must be produced, what about notes read on the bus? Just says decide each case on its facts.

· Note that these rules are for the benefit of the defense, in civil matters there are fewer “transparency” requirements. 

R v Howard (4055) – this case is discussed in the subsequent case.
Facts:
Accused and co-accused found guilty of first degree murder. CA ordered a new trial. Before second trial the co-accused pled guilty to second degree murder. At the second trial (of the A) the defence expert was going to give evidence on who might have made certain footprints.  The crown asked the judge in a voir dire if, on c-e, the crown could put questions to the defence expert saying that the co-A admitted to making the footprints, and would that change the experts opinion of whose footprints they were.

Held:
TJ said that the questions could be asked – so the defence decided to not call the expert at the second trial, i.e. the expert would then more likely say that they were the footprints of the A.
SCC – ordered a new trial

Discussion:
· The SCC said that the R should not be allowed to refer to the guilty plea of the co-A in c-e the defence expert. 
· Counsel should not inject a bias into the application of the witness’s expertise by being told of, and asked to take into account, a fact that is corroborative of one of the alternatives he is asked to “scientifically determine”. The question and answer were not relevant to the validity of the expert’s opinion.
· There is a difference between c-e questions on “inadmissible evidence” (like the confession of the co-A), and questions on “unproven facts”.  But the conclusion that there must be an evidentiary foundation for every question on c-e is not what Howard said, neither for lay or expert witnesses.

· It would have been open to the crown to call the co-A, and this testimony may have shown that the defence expert was wrong, but if you do not call the co-A, then that evidence is not admissible. 

· I am not clear on what the distinction is i.e. what is allowed and what is not – but it may be that hypothetical facts would be allowed, but inadmissible proved facts are not.  Asking “if in fact the co-A had pled guilty and said that the footprints were his, would that change your view?” is such a loaded question, because TOF would know that it was not actually a hypothetical question, and that the co-A probably had pled guilty --??
R v Lyttle (4049)
Facts:
Barnaby beaten severely with baseball bats. Said it was over a gold chain.  Police and others thought it was over a drug debt.  Most of attackers had masks on, one did not. The victim identified the A as the unmasked attacker.  Defense theory was that he picked the A because he did not want to rat out his drug “buddies” who he was already in trouble with.  Defence wanted to c-e the A on the drug debt theory.  Judge, “following” Howard, said that there had to be an evidentiary foundation for all hypothetical questions – so the defence would have to produce evidence on drug debt theory before or after the c-e of the A.  Defence said that they could not prove A was a drug dealer!. Defence wanted to c-e the A, and then call no other witnesses and therefore have last word to the jury. Since TJ would not allow the key c-e, the defence was forced to call the police officer who had evidence on the drug theory, and thereby lost the right to last word to the jury. 
Issue:
Did the TJ correctly apply Howard
Held:

No – new trial ordered – the c-e should have been allowed – don’t need an evidentiary foundation for all c-e questions.  The result of the ruling on the c-e may have affected the verdict.

Discussion:

· Explains Howard case – the explanation of the law in the Howard case CAN above actually come from the Lyttle case.
· The right to c-e is critical and must be left largely unrestrained.

· No need for an evidentiary basis for the assertion. There is however an ethical duty on counsel to exercise discretion and only ask questions which counsel honestly believe there is a good chance of being plausible.  Counsel must act in good faith. Counsel is an officer of the court. Counsel must not cast aspersions (attack the reputation). 

· Can only ask questions on disputed or proven facts, not inadmissible known facts. 

· Can advance any honestly held hypothesis.

· In this case there was sufficient information for counsel to believe in the drug debt theory with good faith.  Known that A and his buddies were involved in drugs – had previous convictions etc. 

· If you are going to impeach a witness – you should “make” the accusations on the stand such that the W has a chance to explain himself – don’t to half a c-e and then later say the witness was lying (4057). 

R v Krause (4059)
Facts:
Accused charged with 1st degree murder, convicted of second degree.  Crown had statements made by A to police.  Crown chose to not raise it in examination in chief, but that they would address it in c-e if necessary.   Acc raised evidence of police harassment and intimidating conduct as part of defence, then R wanted to enter rebuttal evidence to suggest that the accusations of the A were not true.

Issue:  

When and in what circumstances is the Crown permitted to call evidence in rebuttal of the evidence given by A.

Held:  

The TJ should not have allowed the rebuttal evidence in this case – new trial ordered.

Discussion:

· The Crown may not split its case.  It must produce and enter in its own case all clearly relevant evidence it has before it closes it’s case, it cannot come back later and add evidence which it should have known was relevant. The policy reason for this is that the defence should know the case to meet before deciding to defend, or before starting to defend if they go ahead with a defence. 

· Crown may be allowed to call evidence in rebuttal after the A has presented his defence, but only where the A has raised some new matter which the Crown has had no opportunity to deal with and could not reasonably have anticipated, and which concerns and essential issue.  
· Rebuttal is not permitted regarding matters which merely confirm earlier evidence in the crown case or which could have been made before the defense's case, or which are merely collateral.  Here evidence was collateral to the issue of innocence or guilt, therefore rebuttal evidence is not allowed.

· Issue of identity of murderer is the material fact;  issue of credibility of witnesses is a collateral fact.

Krause testifies about his alibi and the gave the following evidence: 1.  He was frequently picked up (“Grabbed”) by the police for line-ups; 2.  Police had threatened to blame him; 3.  Police had shown him photos of the deceased; 4.  He had prior dealings with Hutter. 


Crown calls rebuttal evidence to contradict his testimony on 1-4.  Rebuttal evidence was let in under s.11, CEA, as evidence of a prior statement in which contradictions were made. However s.11 of the evidence act can only be used when there are prior inconsistent statements in evidence, that was not the case here because the R did not enter them before they closed their case.
· Question arose as to whether there were other grounds, apart from s.11, on which the evidence could be admitted – CA said yes, that the rebuttal evidence was critical to the matters on trial – SCC said that if such evidence was critical then it should have been submitted before the crown closed its case. 
Rubuttal Evidence allowed when: 

1. the evidence become relevant to the Crown’s case as a result of evidence called by the defence with the Crown could not reasonably have anticipated

a. i.e. Charge robbery, accused on the stand claims that he had the money from welfare, Crown allowed to call rebuttal evidence to state that the accused wasn’t on welfare. 

b. R v. Krause – credibility is a collateral issue and therefore not always relevant to the material issue at trial. But, where credibility is relevant to the material issue, then rebuttal evidence is admissible. 

2. the issues become broadened in a manner which the Crown could not reasonably have foreseen by the evidence called by the defence. 

3. the evidence will enable the Crown to cover an inadvertent or formal omission in its case.

4. the evidence is intended to rebut the material points of an alibi even though the Crown had ample notice of the intention to offer the alibi.

5. OR the evidence is relevant to an issue of statutory interpretation raised by the defence.

Rebuttal Evidence NOT allowed when: 

1. the evidence is not related to the case for the defence. 

2. the evidence merely confirms or repeats other Crown evidence

3. the evidence is clearly relevant, it was in the Crown’s possession and it should have been presented as part of the Crown’s main case. 

4. the evidence is offered to contradict the evidence of the defence on a collateral matter.

5. the evidence is offered to contradict irrelevant evidence of the defence. 

The defence has a right to respond to the rebuttal by calling evidence in reply. 

R v Giraldi (4064)
Facts:

Accused acquitted of theft of vehicle.  Made up story (believable) about being asked to drive the car while hitch-hiking.  Despite an objection by the R, the TJ allowed evidence that he had made this statement to the police shortly after being arrested.

The crown did not enter evidence of the conversation, and had not yet cross examined the A when he, during is examination in chief, explained that he had given the same story to the police officer. 

Issue: 

Is the evidence that the accused made a prior consistent statement addmissible?

Held:

Evidence was admissible, appeal by R dismissed. It was ok because there was a chance the jury would have suspected, from the conduct of the trial thus far, that the crown was implying that the A had recently concocted the story.

Discussion:

· There is a standard exception to the past consistent statement rule that you can admit evidence of past consistent statements when you are accused of recently concocting the story.

· The Crown contends that evidence to rebut "recent fabrication" cannot be given in examination in chief, but can only be given upon the raising of a suggestion of concoction during cross-examination.

· Quotes Australian case at length which says that can only invoke the exception to the rule when there is clearly an implication that the A is recently concocting. 

· Testimony as to his prior statement is admitted upon the discretion of the trial judge.  


Australian case is interpreted as saying that suggestion of recent fabrication may arise implicitly

Judge properly concluded the Crown would contend or the jury might consider the accused’s testimony to have been concocted and therefore properly admitted the statement
· Defence counsel can introduce a prior consistent statement to rebut (foreseen) allegations of recent fabrication before allegation is made, at discretion of TJ – not sure of this, the words “would contend” in the second last paragraph on page 4067 suggest that this is the case, but  I think that the CA held that the TJ thought the accusation was implied from the proceedings of the trial thus far.
R v Simpson (4068)

Facts:  

A charged with second degree murder.  Made two statements to police, one at 9a.m., second at 11.15 a.m.. First statement to police denied involvement, but later repudiated this and described at some length his involvement in the murder.  A sounds like a vulgar drunk in the second statement. TJ refuses to admit the second statement at the request of defense.  

The defence wanted the second statement admitted because it was more consistent with the evidence of the A at trial and the fact that the A was so drunk in the second statement, and he had drunk any more in the intervening time, he was probably also drunk in the first statement, so should rather believe the second statement because it matches what was said at trial.  The R only entered the first statement in evidence because it was inconsistent with the trial testimony and the R wanted to show the A to be a liar.  Simpson presented a defence of drunkenness. R enters 1st statement (“I wasn’t there”) to show prior inconsistent statement of W’ testimony that he was there, but didn’t do anything
Issue:

Should the second statement have been admitted into evidence
Held:

Second statement should have been admitted, but there was no overall error – apply s.613(1)(b)(iii).

Discussion:

· Usually a prior consistent statement is inadmissible, but where it is used to rebut an accusation of a recent fabrication it is admissible.
· Second statement was admissible as non-hearsay only to show the accused’s state of mind

· Crown slipped at trial and asked S if he had met with other parties before the trial to plan the drunkenness defence  in doing this they allowed for admission of the second statement to rebut the allegation of recent fabrication
· General rule is that pre-trial statement by the A outside the court cannot go in to the benefit of the A, but statements against him can go in: rule is based on proposition that an A shouldn't be free to make an unsworn statement and compel its admission with no x-exam.

· ( exceptions:
(1) when relevant to show state of mind

       (2) when relevant to rebut suggestion of recent fabrication of a defence.

· Confirms that for case 2 there has to be a suggestion of fabrication – mere cross examination will not create a suggestion of fabrication. 

· Discusses Giraldi and Campbell, both of which said that accusation of fabrication could be implied by other witness of just through the conduct of the trial. 

· McIntyre held that the judge should have admitted the second statement because there was at least an implication that the accused was recently fabricating and the accusations of recent fabrication may have been rebutted i.e. the second statement was the same as the trial testimony for the most part – the jury may therefore have given less weight to the first statement which was inconsistent with the trial testimony.

Note:

If defence implies R witness is recently fabricating, then the R can re-examine the witness or call other evidence to counter the recent fabrication allegations. This includes the right of the R to call evidence of prior consistent statements. 

R v Chambers (4073)
Facts:  

Lawyer charged with conspiring to import cocaine.  Says agreed to import, but had no intent of carrying it out, only trying to get affections of one of the importers.  Accused did not bring this up on arrest, and crown brings this up as a recent fabrication.

Issue:  

Should the Trial J. have allowed Crown to cross as to why Accused had not made statement on arrest?  Should Jury have been directed as to the limited use of the evidence?

Held:

Third trial ordered – TJ was in error allowing questions and then not directing jury to ignore the questions as the TJ and both counsel agreed he would 

L’Heureux dube would have applied s.686(1)(b)(iii) because it was irrelevant by the end of the long trial, and that fact that the defence did not point out to the TJ that the TJ was forgetting to charge the jury as agreed, proves that it was irrelevant. 

Discussion:

· At common law there is a right to silence; privilege against self-incrimination, although another way of looking at it is that you never have an obligation to speak unless compelled by law, and you are not compelled to speak when you are arrested.

A exercised his right to silence in not telling the police about his defence [that he was trying to get his girlfriend out of the conspiracy]


A testified at trial about his defence


Crown asked A  “Why didn’t you tell your Kuko story before now?, referring to his defence, defence objected. 

Prosecutor erred in this line of questioning - violation of right to silence, invitation for adverse inference
· The accused has the right to remain silent at the investigation stage, and at trial, and the crown is not entitled to draw an inference of recent fabrication based upon this.

· Have right to remain silent at investigation stage and at trial stage. 

· Crown can only bring up previous silence if it is relevant to a material fact – doing it to suggest recent concoction is not an acceptable basis.
· P4078 – the failure to disclose a defence of an alibi in a timely manner may be considered in assessing the credibility of that defence, but that is a unique situation and credibility regarding recent concoction generally cannot be questioned by pointing out that excercised ones right to silence. 

R v B.(O.) (4080)
Facts:
Women was abused at various stages by her father.  Her twin daughters were also abused by granddad and by their own father. Women had been addicted to drugs etc as well.

Grandad was acquitted of charges by twin daughters.

Testimony of victim who doesn’t complain until years after the abuse – she then gave stories about the time she told her daughters about her abuse (to say she could relate to what their father had done to them) and that she also told her mother about the abuse, but that her mother did not want to discuss it.
The TJ did not charge the jury on the use to be made of the evidence about the comments to the mother and daughters

Issue:

Are the statements to the daughters and mother admissible, or are they inadmissible by the past consistent statements rule.  Does the omission by the TJ to charge the jury warrant a new trial?

Held:
New trial – the statements were admissible, but the charge to the jury was not adequate – needed to tell the jury how to use the statements.
Discussion:
· Can admit past consistent statements to explain why the victim finally divulged to someone that which she said she had kept secret for so long. i.e. it is a part of the narrative. It allows the jury to piece the evidence together and allows the jury to assess the complainant’s credibility with respect to her explanation for the delay in bringing the complaint to the police. But it cannot be used to assess the credibility of the accused with respect to whether she is telling the truth of the actual events i.e. it can only go to explain the delay, and then how she came to report the complaints.
· Victim can always give evidence of fact of making the complaint, but not past consistent statements.
· Whether evidence of the general nature of the complaint or details of the complaint can be introduced depends on judicial discretion - purpose would be as part of the narrative

· Such evidence can only be put to limited use – only to assist the trier of fact to understand the chronology

· The instruction to the instruction to jury is critical – must explain that the prior consistent statement cannot be used  to prove truth of contents; not to bolster complainant’s credibility by showing consistency; only to explain background. 
· In this case the statement to the daughters explains the event which precipitated the memory after it has previously been repressed – else jury may wonder why she had suddenly remembered. 
· Statement to the mother was also admissible, reasons for this are less clear – maybe just explains the process of dealing with it and moving to the point with the counselor that she went to the police – i.e. it was part of the narrative. Such statements are OK so long as the TJ clearly explains to the jury how the statements can be used. 

· Note that the rule against prior consistent statements normally requires that you can only say “I reported it to the police”, you cannot say what you told the police.  But there was a common law exception for this rule in the case of sexual abuse, for that you could admit into evidence your prior consistent statement to show consistency.  But then there was a converse that said that if you did not make a recent complaint then that would count against you. They did not like this negative converse part, so parliament abolished the whole rule.  But then the courts still wanted the first part and did not want the jury to see gaps in the story which would lead to the conclusion that the victim was lying.  So they allowed an exception to the prior consistent statement rule which says that can admit it as part of the narrative – but there must be a clear charge to the jury which says that cannot be admitted for its truth – only as part of the narrative to explain how the case got to court.

R v Swanston (4086)
Facts:  

Victim advertised his car for sale - Swanson showed up and robbed him after gagging him and tying him up - S was identified at a prior line-up and at preliminary hearing stage, but at the trial 1.5 years later the doctor cannot positively ID S for sure.

Issue:  Can evidence of prior identification by victim be admitted if at trial or preliminary hearing if the victim is unable to identify the accused?

Held:

New trial – should have allowed the R to call evidence that the victim had previously identified the accused.

Discussion:

· Previously this was held to be a violation of the hearsay rule, but here the court here overruled it and said that should allow past identification evidence to be admitted.

· Prior identification to “corroborate identification at trial


· Dock identification has a lack of probative value – obvious who the A is – line up evidence will be more convincing for example, closer to crime - witness’ memory fresher

· “as independent evidence going to identity”

· hearsay exception

· witness available for cross-examination

· When an identification is made, whether extrajudically or in the courtroom at a prior hearing, the witness is allowed, at trial, whether they remember the person or they are having trouble recalling,  to state that “whomever I identified on an earlier occasion was the culprit.”

· Purpose: to corroborate identification made at trial AND as independent evidence of identity.

· The prosecution must then adduce evidence that the person whom the witness identified was the accused. 

· Kinda like past recollection recorded, but here there is no requirement for there to be absolutely no recollection as must be the case with past recollection recorded. 

· When there is a genuine lapse of memory – rule against prior consistent statements cannot apply. 

Cariboo Observer Ltd v Carson Truck Lines Ltd and Tyrell (4090)
Facts:
Cariboo bought a printing press - hired Carson to ship it to them - arrived damaged, though stuff around it was ok – packaging company dispatcher named Turbid testified for defendant that the crating, done by Tyrell, looked fine. The defendant wanted to call an expert packager to say that the packaging was defective. Said that Turbid just looked at the outside of the box. At trial the plaintiff Cariboo, and the defendant packaging company objected to the expert being called saying that it would contradict the evidence already given by the defence witness that the packaging had been OK. TJ said that he could not allow the evidence unless the objection was withdrawn, which it was not.

Issue:
Can you call a witness to contradict your own previous witness.
Held:
Yes - Witness could testify as packing and crating was a material fact – New trial ordered
Discussion:
· A party is not entitled to discredit his own witness by specifically leading evidence to ruin their credibility (so can’t call a witness you wanted the other side to call and then make them look bad), but may call subsequent witnesses to contradict a particular fact in issue. If did not allow this then you may be stuck with the perjured testimony of a witness who said things different to what you thought they would say, 
· A party always has the right to contradict the substance of the testimony by introducing other evidence. 

· A party is not precluded from calling evidence on a matter in issue simply because it would contradict the evidence of another witness called by that party. 

· In this case the fragile mayonnaise etc around the crate with the printing press, was undamaged and the drivers said nothing unusual had occurred on the trip – so the packaging evidence should have been allowed as it was material, the carrier had a right to call that evidence – new trial.

· Note even if there has been an error of law and the excluded evidence should have been allowed, don’t just say new trial – MUST ask if the error resulted in a substantial wrong or miscarriage – if not no new trial is needed – don’t forget this extra stage in the exam!
· However, see BCEA s, 16 and CEA s. 9(1)

· The BCEA and CEA both state that a witness must be proved “adverse” in order for the party to challenge their credibility – prove that they are testifying inconsistently with previous statements. 

· HOWEVER, the courts have ignored this wording and applied the rule in Cariboo. 
· How is the rule in cariboo different? I guess that under the statute you have to discuss with the judge that the witness is adverse.
McInroy and Rouse v R (4093)

Facts:
Murdered a snitch with a cross bow after the snitch gave police evidence to put 4 people in jail. 30 year old woman owned house where the bow was stored and the killers were hanging out.  She previously made a statement that McInroy told him, “Rouse and I killed a snitch for pay” Witness evidence on stand is different from statement made to police.  Crown wants to cross to show inconsistency.  Prosecution sought to impeach her credibility by introducing the written statement. (At trial she could recall having made the statement, but not its contents).  TJ does not believe is memory lapse, but thinks the witness is lying and after a voir dire allows the R to c-e on the prior inconsistent statements. 
A voir dire is held to determine if the judge finds an inconsistency, if there is one then the c-e is redone in front of the jury. Judge ruled there was inconsistency between statement before trial and testimony at trial as witness was feigning loss of memory or lack of knowledge. Judge instructs jury to use prior statement only for purposes of credibility and not for the truth of the prior consistent statements. The actual prior statement was not entered into evidence. Found guilty at trial. 

Issue:
When can s.9(2) be used to c-e a witness on prior consistent statements, what is the procedure and does the witness have to be adverse?

Held:
C.A.
The TJ should not have allowed the c-e because the witness was not adverse.

There was no reversible error because the statements were admissible as past recollection recorded i.e. she recalls making the statement but cannot remember what she said or anything about the events she was reporting on when she gave the previous statement. 

SCC

The TJ was correct to allow the c-e in front of the jury. S.9(2) does not require a finding of adversity, just a finding of inconsistency. Given that the TJ did not believe the witness, there was an inconsistency i.e. she was telling what she knew before but now she is not telling what she knew. SO THIS CAN BE AN INCONSISTENCY it does not have to be two inconsistent positive statements. Appeal dismissed, conviction upheld i.e. the TJ made no error.

No opinion given on the CA past recollection recorded theory. 

Discussion:
While the majority pointed out that the TJ has specifically told the jury to only use the inconsistency for credibility and not for the truth of the previous statement, the concurring judgment of Estey, J. would have allowed the jury to use the prior statement to prove guilt i.e. admit the prior statement for its truth, he says this partly because he believes that is what the jury will do anyway. 

A prior inconsistent statement need only be inconsistent for it to be admitted, and need not be adverse to the crown's case.  There is a distinction between an inconsistent statement going to credibility, and an inconsistent statement going to show the truth of the matter therein contained.  In the latter, the evidence may come in as past recollection recorded.  In other words, it may be admitted as both a prior inconsistent statement, and as past recollection recorded.

Section 9(2) is clear that if there is proof of an inconsistent statement that is written down, then the party need not get a ruling on adversity. 

Procedure: counsel asks for a voir dire, and then produces the statement to the judge who will determine if the statement is inconsistent with the witness’s testimony. If so, then counsel must prove the statement either by getting the witness to identify it or by adducing further evidence as to its identity.

Things from old can which were not discussed explicitly in the case book:

Oral statements that have been reduced to writing must be proved to an accurate verbatim rendering of the oral statement. 

The use the prior statement can be put to: 

· If the witness adopts the facts contained in the statement as accurate, then the facts within it may be admitted for their truth. 

· HOWEVER, if the witness does not adopt the statement, then the only purpose it may be used for is to test the credibility of the witness’s testimony ( a non hearsay purpose).

· For the statement to be used for a hearsay purpose: 

· 1. the contents of the statement must be admissible if offered through the witness’s testimony. 

· 2. the prior statement must have been made by the witness under oath, solumn affirmation or solemn declaration

· 3. the witness must have made the statement after being warned about prosecution under the CCC for lying.

· 4. the statement is videotaped in its entirety. 

· 5. The opposing party must have the full right of cross examination. 

Adverse or Hostile Witness’s:  
· The judge may grant leave for the party calling a witness to prove that the witness made statements inconsistent with the present testimony at some other time. 

· Before this is done, the witness must be asked about that other statement.

· This determination allows that party to ask leading questions on examination in chief. The questions could be concerning either the facts the witness is called to prove or to impeach his credibility, a prior inconsistent statement. 

· Questions of bad character are not allowed

· The party IS allowed to call other witness’s to complete the proof of the inconsistent statement, but only once they’ve proven a sufficient foundation.

· Definition of Adverse Witness

· “one who does not testify fairly and with a desire to tell the truth because of a hostile animus toward the party calling the witness.” 

· Roberts: it has been interpreted in the cases as meaning: not favourable to the party calling the witness’s case. 

· Demeanor has nothing to do with it. 

· Once again, remember that the prior statement is only admissible to impeach the credibility of the witness. Unless the witness adopts a fact in the statement, that fact is not admissible for the truth. 

· In Civil Court, under the BCEA, you are not allowed to cross examine your own witness unless they are shown to be adverse. 

· The Opposing Party Rule: In civil litigation, you may want to call the opposing party right away 

· Rule 40(20) – A party calling a witness is entitled to cross-examine the witness generally on one or more issues.

R v B.(K.G.) (4102)
Facts:
4 guys in car get in fight with 2 guys on street. One of car guys stabs one of street guys to death. Three car witnesses make videotaped statements saying the accused admitted that he thinks he killed the street guy.  At trial, they recant their statements. 

Crown seeks to admit these Prior Inconsistent statements for their truth as well as to test the credibility of the witnesses. Previously they would only have been admissible for credibility, not for truth. After the trial decision, but before the SCC decision the three car guys plead guilty to perjury – this was known to the SCC. 
Issue:
Are the statements admissible for their truth?

Held:
TJ – acquittal – there was no identification evidence, the 3 witnesses had recanted their statements and the TJ said that that evidence could only be used for credibility and not truth. The street brother id evidence was inconsistent and unreliable. 

CA – appeal dismissed – bound by previous SCC decisions. 

SCC – Appeal allowed – new trial. The statements, being recorded and being made against their own interests, are reliable (and they’re necessary) and thus are admissible under the Principled Approach to admissible hearsay.

Discussion:
· The orthodox rule for PIS is that they are limited to credibility and cannot be used as evidence of the truth of the facts to which they relate. 

· Previously prior inconsistent statement only available to impeach witness’ credibility - to neutralize the adverse testimony - not as positive proof of guilt [McInroy and Rouse v. R.]under CEA, ss. 9(1),(2) or BC EA, s.16 ( procedure: crown must ask for a voir dire to tell the judge that the statements exist and that they are reliable and they are seeking to admit them for the purpose of impeaching credibility. 

· However, here the Crown wishes to adduce the evidence for the truth of the matters asserted. 

· The reasons for not previously allowing previous inconsistent statements (PIS) to be used for their truth was because of certain dangers. These dangers are the same dangers as with any hearsay and are the basis for hearsay rules. PIS are a variety of hearsay. The dangers are:

1. Absence of an oath of solemn affirmation when the statement was made

2. Inability of the TOF to assess the demeanor and therefore the credibility of the declarant when the statement was made

3. Inability of the TOF to ensure that the witness actually said what is claimed

4. Lack of contemporaneous cross examination. 

SO THE SCC CHANGES THE LAW:
· PIS only admissible if they would have been admissible at trial if the W could not have given evidence at trial for some reason i.e. can’t use PIS as a trick to get old evidence in and not put the W on the stand at trial, or to get evidence in that would be inadmissible at trial. So PIS statements which would be barred because their content is hearsay would not be admissible. So pure hearsay (X told me that Y fired the gun) is inadmissible, but not all hearsay is inadmissible. The exceptions which would apply at trial apply to the PIS. So the admission exception applies and (X told me he fired the gun) is admissible as PIS as it would be at trial. If the statement was obtained in a way which would make it inadmissible as evidence by the witness at trial, then the statements will not be admissible under the new PIS rule e.g. if you had violated the accused’s right to silence.  
Reliability: 
· Need extra reliability to use the PIS because the TOF must choose between the PIS and the fresh contradictory evidence of the A at the trial – so need to address first 2 of the above listed dangers particularly well. Ultimately reliability is for the TOF to decide, but judge must ensure it meets a threshold to be admitted. 
· Oaths don’t have the significance they used to historically – used to require belief in divine retribution, since 1967 we have only required understanding of the moral obligation of telling the truth. Will be liable for obstruction of justice, public mischief, fabricating evidence and/ or perjury if you lie in the course of a criminal investigation. But still better if PIS is sworn or solemn because then comparing apples with apples when compare PIS with trial testimony, and also not ideal to convict accused on unsworn PIS. Also eliminates the lying witness from saying, “before I was not under oath, now I am and now I am telling the truth!”. There may be situations where the TJ will find the statement reliable even if not given under oath – these rules are all guidelines and the TJ can use discretion. 
· Explicit warning: Is a requirement for the PIS statement taker to tell the W that PIS will be used at trial if he recants, and to give all the DETAILS of the criminal charges the W may face if he lies now or later. 
· Presence or demeanor evidence is required: This is achieved with a video tape, may be achieved with a third party reporting on the W’s demeanor at the hearing, but will not likely be achieved with a written transcript alone, but in each case it is up to the TJ. Should ideally video tape the whole previous statement. 
· Cross examination:  This is the biggest obstacle to hearsay (HS) – but we have contradictory evidence at trial, what more could the c-e have hoped to achieve with a contemporaneous c-e at the time the statement was given! And you can c-e at trial, this is enough and the impracticality of contemporaneous c-e led to rejection of that as a requirement. Public policy consideration against hearsay which is that it does not face cross examination, is not operative here, because the witness is in the witness box and may therefore respond to the evidence and the other side may ask questions regarding it
Necessity: 
· Normally when witness is unavailable e.g. dead – so tricky to satisfy this part for PIS – so the court says it will take a flexible approach. Quotes some cases where necessity has not been taken as requiring unavailability e.g. where the child was NOW old enough to testify, but would not likely remember well, so use prior statements. Allow necessity rules to develop in the future, do not require unavailability. The existence of the contradiction makes it necessary to admit the PIS. 
Voir Dire
· Call for the VD by invoking s.9 of CEA. If want to only admit for credibility then follow old procedure, else see below:
· Reliability: Prove oath / solemn affirmation / solemn declaration occurred. Get oath taker to testify to this. Get authenticity of tape sworn to. Show tape in VD for TJ to inspect contents if he wants to see it. TJ to be satisfied about reliability and necessity. 

· Persons in authority will not often recant, but if they do then PIS would have to have been extracted in proper way (4115).

· TJ still has discretion to bar the statement for use for its truth.

· The Voir Dire must determine if the statements are confessions and thus make the proper findings in regard to the voluntariness of the confession – if the statement was coerced in any way it will be inadmissible. Will also be excluded if its use will bring the administration of justice into disrepute. 

· At the VD the TJ is NOT determining if the statement was true, but whether it is reliable, and if coerced it is not reliable – but he is NOT ruling on truth, only reliability. 

· Standard is the BOProb.

· If do not meet the standard, can still admit it, but then only for credibility purposes according to the orthodox rule. 

Summary
1) Voir Dire held

2) St. made under oath, solemn affirmation, or other guarantees of reliability

3) Videotaped in entirety - or equivalent guarantee of reliability

4) Opposing counsel has opportunity to c-e at trial
5) statement must be admissible if it were declarations in court testimony

6) must not be production of coercion

Application to this case
· Here, the statements were videotaped, the mode of questioning was recorded, and the statements were made against their interests.

· There was no oath or solemn aff/dec, but might still meet reliability requirement. 

· New trial ordred

· Concurring judgment of Cory said that video tape will not always be necessary. 

Note:

· In R v U. (F.J.) Lamer says that this case only related to witnesses other than the accused (bottom 4123).

R v U. (F.J.) (4119)

Facts:
· Peruvian family. Mother lives in Peru. Father abusing daughter in Canada. Grandma goes to the police. Police get statement from daughter, but tape recorder was not working. Get confession from father and it was not recorded. Then officer writes up a “will-say” statement = what they said in the statement and what it is expected they “will say” at trial. Statements relate to both physical and sexual abuse of daughter

· At trial, complainant recanted the allegation of sexual abuse, but not the physical abuse, and accused claimed his confession was false and made under fear of police brutality, and that it was only oral and he thought it had to be written to be valid. Theory was that girl recanted because of fear father would send her back to peru, in which case grandmother threatened to commit suicide.  

Issue:
Is the PIS will-say statement of the complainant admissible for the purposes of comparing it to the accused’s unadopted (at trial) confession?
Held:
TJ – yes, jury convicted partly on will-say statements because the TJ said they should compare the will-say statement of the complaint to the confession of the accused – they were very similar. 
CA - victim statement recanted, but admitted solely to show amazing coincidence of match with fathers statement. Daughters statement not admitted for its truth.
SCC - It is hearsay, but new exception, necessary because of recanting W.  Reliable - can cross exam W, and striking similarity to confession, appeal dismissed, conviction upheld. 
Discussion:
· The court confirms that the old method of rigid exceptions to the hearsay rule is no longer applicable (after Khan and Smith) and a flexible principled approach is to be used. 

· Kahn established criteria of reliability and necessity – but are not absolute criteria, but flexible.

· The orthodox rule for PIS is that they are limited to credibility and cannot be used as evidence of the truth of the facts to which they relate. 

· Orthodox rule is a particular instance of the rule against hearsay which is founded on the lack of reliability of hearsay statements.
· There is an exception to the HS rule which is that if the statements have probative value without assuming the truth of them, then they may be admitted even though they are HS – R v Evans – allowed statement made to W that person X had a pregnant dog and was I the chain link business – even if not true, i.e. person X did not have such a dog or business, there was still some probative value because the accused had such dog and business. (4121). So are not admitting it for the truth of its contents (not saying this is proof that X has dog and business), but just for the fact that it was said. I guess in this case it would have to be otherwise shown that the A had a dog and such business, and then the TOF can decide if it was the same person.
· In this case the R was not saying the daughters statement was true, just that it was made and that it can be compared to the fathers unadopted confession – they were not applying the B(KG) rule, but the orthodox rule i.e. not relying on the contents of the statement for its truth . It is the fact that her statement matched her fathers that is probative on the issue as to whether his confession was true, not the fact that hers was necessarily true. This is what CA held. 

Ontario CA said it was admissible to show her state of mind (belief) and that her belief was consistent with accused’s confession – proof of guilt was the confession, which was admissible under another exception.
· The SCC and the dissent in the CA said that you cannot follow the above process without falling into the trap of considering if believe the daughters statement is true i.e. you will look at them both and then decide, based on the similarity if they are both true, cannot mentally consider the fathers statement and the daughters statement but only consider the truth of the fathers statement, and since you are not allowed to consider the truth of the daughters statement, it was not admitted for that purpose, then you are not making a valid decision. 
· SCC said that the idea of admitting a hearsay statement for reasons other than its truth is still a valid rule, but not in this case. So R v Evans still stands. 


SCC follows principled exception to the hearsay rule: Lamer goes through his B.(K.G.) judgment, explains that it was a subset of hearsay, based on same dangers etc, that oath and video tape should be done, but are not absolute requirements, and that the c-e concern is satisfied by having c-e at trial on the contents of the PIS. Confirmed that the necessity requirement was met “because evidence of the same value could not otherwise be obtained.” It is “necessary” when a witness recants. ULTIMATE DETERMINATION OF RELIABILITY IS WITH TOF.

· In this case the necessity requirement was met in the same way it was in B.(K.G.) but the reliability element was different and would be the critical one. Primary reliability issues:
· No contemporaneous c-e?

· Under oath?

· Demeanor evidence available to TOF?

· Lamer said that could c-e on the PIS at trial, and that video evidence and oath were not absolute requirements. 
· In this case reliability was established by the similarity of the statements. 

· Significance of similarity is a question in every case, but is unlikely that witness will make statement very similar to self incriminating statement made by A. Also the context of the statements must be considered – did they have a chance to collude? Was their prior knowledge of the other statement and its contents? Did they communicate?
· Also important to ask questions about the interrogator – did he know of the previous statement? did he ask leading questions? – best if tape recorded!, else third party witnesses to statement taking process?

· TJ to decide if meets the threshold of reliability and necessity to be admitted as substantive evidence, but ultimate determination is for TOF. Note that c-e speaks to reliability, and in anticipation of this the TJ may be inclined to allow the evidence in!

Voir Dire

· Assess reliability and necessity – necessity will be met when have PIS i.e. recantation

· If no video and oath, then may get full reliability from c-e, but maybe not if the A is just saying that they don’t even remember the previous statement. 

· Striking similarity will also speak to reliability of PIS if there was NO REASON OR OPPORTUNTIY for collusion. 

· TJ to consider to a standard of BOProb if the statement is going to be reliable.

· Must be evidence which would be admissible as sole testimony!

· TJ must be satisfied on BOP that PIS was not the product of coercion. (Threats, promises, leading questions).

· No final determination is being made at this stage – that is for TOF after the VD has led to the statement being admitted. 

· TJ need no believe that the PIS is true. 

· Orthodox rule still applies, so if statements are not sufficiently similar to establish the reliability threshold, can still admit the statements to impeach credibility or for the fact that they were made. 

Application to this case

· Were lots of similarities, enough to establish reliability of PIS.

· Explanation was given for recantation and was a c-e, so TOF had information on each story and could assess which to believe. 

· No collusion or improper influence. 

        1.  necessity -  recanting witness
        2.  reliability - victim available for cross-examination - “goes a substantial part of the way to ensuring that the reliability of a prior inconsistent statement can be adequately assessed by the trier of fact.” -  “striking similarity” between victim’s statement and accused’s confession  - similarity not resulting from coincidence, collusion, leading questions or other  improper influences

· So no miscarriage of justice – appeal dismissed, conviction upheld. 

R v Corbett (4129)
Facts:
Murder case. A comes over from Vancouver island, in breach of murder conviction parole order, and shoots and kills a cocaine dealer who owes him $27 000. Two other witnesses at the shooting testify for the R and admit their criminal records in examination in chief (EIC), then A’s lawyer c-e again on their records and tells the jury they are liars. Then A’s lawyer asks judge if s.7 and 11(d) of charter will prevent s.12 from acting against A – judge says no, puts A on the stand anyway, brings out A’s record in EIC.  TJ tells jury not to use record for assessing reasonable doubt, only for assessing credibility and deciding which evidence to use when considering BARD. 

The most important issue is the credibility of the witnesses, all of whom have prior convictions.  

Issue:
Does s 12 of C.E.A. breach s. 11(d) of the Charter in that it removes the presumption of innocence and the right to a fair trial.
Held:
CA 

Majority said fairness is a 2 way street, since A’s lawyer made R W’s look bad the R can bring up record of A.  Said that can rely on the jury to use record for credibility only. Dissent said that predjudice > probative and would not allow it in this case. Dissent said that Canadian authority does not support TJ having discretion.

SCC

S. 12 does not breach s.11(d) of the Charter, did not do an s.1 analysis. TJ has discretion. 
Discussion:
· There is judicial discretion with respect to s. 12 to allow evidence of prior convictions.  This evidence must be accompanied by a caution to the jury that it does not go to the accused's guilt, but only to his credibility.  

· s.12 (  witness may be questioned, on a good faith basis, on the type of offence, date of conviction, place of conviction, and sentence. If witness does not admit conviction, other evidence may be introduced to prove the conviction.
· S.12 is a result of a legislative decision that prior criminal record does speak to credibility. 

· Certificate of conviction may be used to prove conviction, and does not require authentication, but proof of identify must be provided, i.e. fingerprints
Dickson Majority

· There are rules restricting admissibility of similar fact evidence relating to bad character, and therefore evidence of prior convictions would ordinarily be inadmissible, would be contradicting witness on a collateral matter, but s.12 is a statutory exception to the collateral facts rule.
· SCC noted that if record is brought up the TJ will have a obligation to charge the jury on the limited use of that information. 

· Would be unfair if R witnesses were made out to be evil and A was falsely allowed to project an unblemished record. 

· Juries have tough job, making them do it with incomplete information does not make it easier.

· Rejected idea that could tell that A had a record but leave out the details, then jury might make more of it than they should – my idea, leave it to A if he wants to give the details or just tell the jury that he has a record of some sort.

· TJ has discretion to protect accused who testifies; preclude evidence of previous convictions in an appropriate case

· Should sway towards openness and admissibility unless there is a very clear policy reason dictating exclusion – rather err on the side of inclusion than exclusion. 
· Under s.12 a judge in a criminal proceeding has discretion  over questioning regarding prior convictions of the accused so as to protect the accused from prejudice. But if A brings up convictions of opposing W, then fair to ask A about his.

· If it a regular witness and not the A, then the witness faces no prejudice himself and so there is no discretion to disallow the questioning. 

· Generally, the judge should instruct the jury as to the proper use of the evidence of a prior conviction rather than simply excluding the evidence. i.e. proper use: to impeach credibility, NOT as evidence of bad character and thus disposition to committing criminal acts. 

McIntyre concurring with Dickson:

· The minority held that there is no judicial discretion, but that evidence of the accused's prior record could always be entered.  

La Forest Dissent

· TJ has discretion. 

· Says that factors determining the result of the discretion include: nature of previous conviction, remoteness or nearness to the present charge.

· Acts of deceit, fraud, cheating or stealing reflect on honesty and integrity. Acts of violence may just show you have a short temper and do not bear on dishonesty and veracity (truthfulness).  
· If the previous conviction is for the same type of crime then will have large prejudicial effect and should be introduced sparingly.

· Old convictions should be excluded on the ground of remoteness. 

· When  it comes to a contest of credibility, then should allow record of A to be admitted, but only when it is necessary to prevent a distorted picture because the R witnesses have been made to look bad and the A is looking falsely good – and in this case the dissent would not have allowed the record of the A to be admitted, or more accurately, would not have allowed the R to c-e the A on his prior record under s.12 of the CEA.

Note

This can only be done if the accused takes the stand. If he is not on the stand then the R can’t bring up the criminal record.

Titus v R ( 4140)
Facts:
Cross-examination of prosecution witness on an outstanding indictment for murder denied by the TJ. The jury convicted the A of second degree murder. The R W did admit to prior convictions. The outstanding indictment was not related to the offence with which the A was being charged. 
Issue:
Should the A have been allowed to c-e the R W on the outstanding indictment for murder. Should the jury know that it is possible that the W will be looking to impress and seek favour with the R. 
Held:
New trial - A witness who is a collaborator of the acc may be cross examined as to pending charges as this is relevant to the witness' credibility.

Discussion:
· If the court decides there was an error by the TJ, then the burden is on the R to show that the result would have been the same – in this case the R failed to discharge this burden. 

· Cross-examination of a Crown witness concerning an outstanding indictment against that witness is proper and admissible for the purpose of showing a possible motivation to seek favour with the prosecution

· Purpose of cross-examination to allow defence to explore fully all factors which might expose the frailty of the evidence called by the prosecution. 
Attacking Credibility of Opponent’s Witness

Remember to first determine who the witness is: accused or non-accused. 

Matters affecting Credibility

· honesty

· opportunity and capacity to observe the events in issue

· power of recollection or narration

· freedom from emotional prejudice, interest or bias.

Bias Interest or Corruption

· i.e. state of mind towards one of the parties (hatred, malice, affection, fear) that will call the witness’s credibility as a truth teller into question. 

· If a witness denies bias, interest or corruption, other evidence may be adduced to prove it. 

Prior Inconsistent statement

· A party may cross-examine an opposing party’s witness about a prior statement in order to attack the witness’s credibility

· A witness can’t be confronted with a statement that is inadmissible hearsay, or an involuntary confession or that is excluded under s. 24(2).

Prior Conviction
s. 12(1) CEA and s. 15(1) BCEA – allows the cross-examiner to ask the witness if they have a prior conviction, and if they deny it or refuse to answer, the cross-examiner can enter evidence of the conviction. 

Procedure: the cross examiner must ask a specific question identifying the offence in a general way by name and substance, the date and place of the conviction and the sentence or penalty imposed. 

Effect of a Prior Conviction:  if the witness denies the existence of the prior conviction: this can be attributed to a faulty memory or a “disdain for the truth” both of which may taint their whole testimony OR, if they admit to the conviction, then it shows bad character and hense a moral disposition to lie. Offences that involve dishonesty or false statements should be given more weight than convictions that do not involve those. 

R v Davidson (4141)
Facts:
Charged with armed robbery, said he was a reformed criminal, that all of his crime was now in the past and that the R was mistaken about him being at the scene of the crime. Jury did not believe him and gave him 20 years. A admitted that he had committed offences for which he had not been apprehended, and that he was an expert in opening safe’s.
Issue:
Was the R’s c-e of the A on credibility issues unrelated to the charged offence acceptable?
Held:
Yes – since the A brought the collateral credibility issues up in EIC, the R can c-e on them.
Discussion:
· General rule is that R cannot lead evidence in chief or c-e to create impression that A is a criminal generally or a person who lives a life of crime.

· A’s are treated differently than regular W in that A’s are given more protection against attacks on their credibility – this is because it will be hard for the jury to separate credibility evidence from BARD evidence. 
· Accused may not be c-e about unrelated misconduct which will reflect badly even though the R is only tending to discredit the witness. However c-e to prove the falsity of the direct evidence of the A does not fall within the ban - Attack on character not allowed unless accused opens the door and puts his character in issue on examination in chief  Crown may then cross-examine to refute evidence of good character given by accused

· Collateral facts rule prevents Crown from introducing other evidence to contradict accused

· “I don’t associate with bad people anymore”:  R can then c-e as to misconduct or discreditable associations which have not led to conviction – so in this case appeal dismissed. 
Vetrovec v R (4144)
Facts:
Accomplice testifiying against the accused who was charged with trafficking in cocaine.  The A and the accomplice W and others allegedly went to Hong Kong, the A helped strap heroine to the accomplice who then took the drugs on the plane. The TJ said that you can convict on the basis of accomplice testimony, but GENERALLY this should only be done if the testimony was corroborated. The was convicted but appeals on the ground that the corroborative evidence was too remote, that it did not relate to the crime in question and only suggested that the A was a dealer generally. Evidence was of passport usage, loads of cash lying around, and a conversation recorded between another accomplice and an undercover police officer. 

Issue:
Did the trial judge correctly charge the jury.

Held:
Appeal dismissed – conviction upheld. 
Discussion:
· Rule of law in Baskerville is that there should be corroborating evidence to accompany the testimony of an accomplice.  Corroboration might be independent testimony or evidence which connects the A with the crime. 
· Under Baskerville - Judge decides as a matter of law if W could possibly be an accomplice, TOF then decides if the W was in fact an accomplice, but this makes the law more technical and complex, and then the TJ needs to list the exact items which can be used as corroborative – this is all formalistic. Also unclear if corroborative evidence must implicate the A or just bolster the credibility of the accomplice.  

· In this case the TJ did give the definition of corroborating evidence, and examples of it, in his instructions to the jury.

· SCC asks if we should have a special rule for accomplices at all because many witnesses are unreliable and we don’t require the TJ to specifically warn the jury about the frailties of identification evidence for example. SCC then lists the arguments in favour of a special rule for accomplices:

1. May be trying to save himself from punishment.

2. May have been promised immunity, or lesser charge,  in exchange for testimony

3. May be trying to minimize his role in the crime
4. May be lying to protect his other friends

5. He is a self confessed morally guilty criminal not to be trusted

· SCC rejects all of these arguments, saying that none of them apply all of the time, and therefore a fixed rule should not be applied universally and blindly ( Leave it to the discretion of the TJ. 
· SCC adopts a flexible approach - There is no longer any need to use the Baskerville formula.  A common sense approach in which the judge examines the credibility of the witness, and then issues and appropriate caution to the jury based upon the reliability or unreliability of the witness, is the approach to be preferred.  An accomplice is treated as any other witness is treated.
· SCC said that don’t need a rule to codify common sense – obviously extra evidence will help the testimony of an accomplice with a vested interest, but that is for the TOF to decide. 
· There is no “magic in the word corroboration” and juries must simply be told that they should “seek confirmation of the story… before concluding that the story is true and adopting it in the process of finding guilt.”
· The criminal code does specify certain circumstances in which corroborative evidence is required, the above just relates to the common law requirement for corroborative evidence for the testimony of accomplices. 
· In this case the TJ could just have warned the jury to consider the accomplice W testimony very carefully. Nevertheless the SCC considered the specific corroborative evidence discussed by the TJ in the charge to the jury and found that it was acceptable. 
· Found that the supporting evidence pointed to drug trade involvement and therefore corroborated the testimony of the accomplice W. The fact that the evidence did not relate to the exact events described by the accomplice was irrelevant (this seems quite harsh to me).
· It is necessary to give a “Vetrovec warning” where:  accomplice W has a lengthy criminal records, strong motivation to lie, decided to testify for personal benefit, and their evidence incriminated the A.   
· The Jury should be told to seek such confirmatory evidence when: 
· The witness’s testimony occupies a central position in the purported demonstration of guilt

· AND the witness may be suspected of being dishonest i.e. like if he’s an accomplice to the crime (and thus may lie to save himself) or is a complainant or is shown to be of disreputable character.

· TJ always has the right, as per Vetrovec, to warn the jury about the danger of accepting uncorroborated evidence.
Subramaniam v P.P. (5001)
Facts:
S was charged with being in possession of ammunition. He was sentenced to death for having 20 rounds of ammunition. (In Malaysia). He was a ammunition pack horse and said he did not have a chance to escape. He was not given a gun, was found injured after a battle between terrorists and security forces, had ammunition strapped to him, but there were no guns on him or anywhere near him. 

S wanted to lead evidence that the following threat was made to him: “I am a Communist terrorist.  Carry this ammunition or I will kill you.”  He wanted to use it to show the defence of duress; not for the truth of the statement but the fact that it was made, and he hoped to convince the judge that it was believable. 

This would go to show the effect of the statement on the mental state and conduct of S - admissible as non-hearsay.
Trial judge said that the statements made by the terrorists to the accused were hearsay and could only be introduced if the terrorists were called to testify. 

Issue:
Are the conversations hearsay?

Held:
The fact that the statement was made, whether or not true, may have induced Acc into an apprehension of death.  The evidence goes to the root of duress, and had it been admitted, the result of the trial would not have been the same. It was not hearsay because it was not admitted for its truth, but for the fact it was said. 

Discussion:
· Evidence of a statement made by a third person who is not called and heard by the witness is hearsay and inadmissible when the object of the evidence goes to the truth of it.  The evidence will be admissible if it is proposed to establish not the truth of the statement, but the fact that it was made.

· Evidence of a statement made to a witness by a person who is not himself called as a witness MAY OR MAY NOT be hearsay. 

· It IS hearsay and inadmissible when the object of the evidence is to establish the truth of what is contained in the statement. 

· It IS NOT hearsay and is admissible, or “non-hearsay”, when the object is to prove that the statement was made. 

· This proof is relevant in considering the mental state and conduct of the witness thereafter. i.e. the statement, whether true or not, if reasonably believed by the witness, would govern his conduct.

· An out of court statement will be hearsay or non-hearsay on the basis of what purpose for which it is being admitted.

Other points not from the judgement

· Policy Concern is that:

· Hearsay evidence introduces evidence from a person who is not subject to cross-examination as to what that person meant and what the actual truth of the matter/statement was and therefore, the trier of fact will be unable to give the evidence its proper weight
· The credibility of the statement maker is untestable

· The witness may or may not have understood or properly apprehended the facts stated to him.

· Non-hearsay evidence also introduces evidence of a person who is not before the court, but because the issue is whether or not it was said and heard, then the witness in the box is able to testify and be cross-examined on that issue. 

· Hearsay applies to 

· Chief, Cross and Re-examination. 

· All forms of statements – written, recorded, heard, 

· It may not apply to communication by signal, gesture or sign. 

Myers v D.P.P. (5004)
Facts:
M was charged with stealing cars - he was selling the stolen cars with the serial number plates from wrecked cars such that the logbook numbers matched the serial numbers – problem was that the engine block numbers were still the original ones and when the owners idendified the stolen cars by their scratches and dings Myers was busted. 

Engine block number was recorded in a book by workers on the line – probative value of evidence depends on their accuracy [a subsidiary test of hearsay]

Records showed the engine block numbers corresponded to the stolen cars, while the serial numbers corresponded to the wrecks

Issue:
R. tried to adduce evidence of file of manufacturer containing serial numbers – hearsay ?

Held:
TJ allowed it, CA said OK because accuracy / validity of records did not depend on credibility of witness not being called, but on the integrity of the record keeping system. 

HL said was “Hearsay” unless workman who made records can be avail. for cross-exam.  But the appeal of the accused was still dismissed because the house of lords held that there was enough other evidence for a conviction.
Discussion:
Majority

· Manufacturer's records were hearsay and inadmissible.  Were out of Ct. records being adduced for truth of content.

· Public documents are an exception to hearsay rule.

· Said that they would not change the law – that is up to the legislature.

· Said that public records exception did not apply, these records were not available for public view before the trial.

· Says TJ cannot use discretion to allow inadmissible evidence, if there is a clear rule of law making it inadmissible,  BUT can use discretion to disallow admissible evidence if would be overly prejudicial. 

· Said that to make another exception on a technicality would introduce more uncertainty to the law. 

· Said that in this case the evidence was reliable, but where do you draw the line – evidence must be admitted by categories of exceptions, not by how reliable the evidence seems in this particular case – what if 10 people heard X say ABC – is that now admissible for its truth – NO.

· Business records could not be entered as they are hearsay. This case is not the law in Canada, and has been superceded by Ares v. Venner
Dissent: 
· There should be extended a common law exception to the hearsay rule whereby if a record is proven to be a business record, it will be admissible hearsay. Basis: if it is good enough to run a business with, it is of sufficient reliability to use in court. 

· Hearsay is a common law created doctrine, and so it is open for judges to make principled exceptions to the doctrine. 

· The records would have been admissible if the workmen were now dead – would have been declarations in the course of duty. 

· Agrees with CA – what if could c-e, what would they say “I can’t remember” – so only the accuracy of the overall recording system is relevant, and the individual workmen don’t even know about that as well as the management, so don’t be so rigid, allow the records in. 

· Says that in some cases such records may be needed to prove innocence. 

· Follows dicta of Jessel M.R. that can make a new category of exception when: difficult to get other evidence, declarant disinterested, declaration before litigation even started, declarant had peculiar means of knowledge not ordinarily possessed. 

* in Canada we have a statutory exception to reflect this concern and to prevent the exclusion of the modern business record:  Canada Evidence Act, s.30; British Columbia Evidence Act, ss.43, 47

* under the statutory exception for business records you just need a record custodian to testify

* SCC liked the dissenting judgment in Myers and followed it in Ares v. Venner where they created a new exception to the hearsay rule and started a trend to allow courts to create exceptions

Wright v Doe d. Tatham (5014)
Facts:
· Wright (the servant) wanted to enter three letters written to Marsden to show he was well-respected and sane and rational at the time the will was executed. 

· Marsden had no family, but the next of kin (Tatham) was trying to prove Marsden did not have testamentary capacity such that he would inherit the fortune. 
· The letters did not expressly state Marsden was sane - but they were held to be equivalent to stating such by implication, by treating him as sane  implied assertions. there was lots of evidence showing his eccentricities

Issue:
· Whether decedent Marsden had testamentary capacity at the time of drawing up his will in which he left his estate to Wright, but more specifically for our purposes, are the letters admissible. 

Held:
Statements not admissible, but the servant won on other grounds. 

These letters were inadmissible as proof of competence b/c they were introduced to prove only the content of the letters, that is, that the testator was competent.  (would probably pass under the Khan/Smith test).  

Ratio 

Implied assertions are hearsay. An implied assertion is out of court conduct which implies a “statement” to prove a matter not directly asserted in it.  
Discussion:
· Implied assertions (statement to prove a matter not intentionally asserted in it )are hearsay 
· Even conduct may be hearsay [though it normally is not]

· Broad definition of hearsay applied in this case.

· Hearsay since out of Ct. statements admitted for truth of statements in them (testator's sanity inference).  Opinion testimony possible.
· Hearsay =  out of court statement entered for its truth but introduced without the oath of the statement maker. 

· These implications are not actually said by the statement maker, so you may be incorrect as to the proper implication of the statement.

· The statement maker is not in witness box, so they may not be cross-examined upon the implications of their statement, if they were in the box, then the evidence could have been brought out through them and you would not need the letters.

· “all such facts which are not admitted by the party against whom they are offered…ought to be proved under the sanction of an oath”  = statement implying that hearsay is not admissible.

· Letters are admissible to prove that they were sent, if that is relevant, but not to prove sanity. 

· Said that if the writers had been writing letters to some third person, and not Marsden, then we all agree that would be inadmissible, so why should it change just because the letters were written to Marsen?

· “proof of a particular fact, which is not itself a matter in issue, but which is relevant only as implying a statement or opinion of a third person on the matter in issue is inadmissible in all cases where such  a statement or opinion not on oath would be or itself inadmissible”

· Example given is of an experienced seaman who carefully inspects a boat and then takes his family on a voyage on it – implies vessel is seaworthy, but his open verbal opinion out of court would not be admissible, and therefore his implied assertion is also inadmissible as hearsay.

R v Read (5016)
Facts:
Deceased kept a diary.  Defence wants certain passages admitted; one about buying and consuming marijuana – because then it is more likely she was stoned and would have consented to sex, other about an accident in which she had sustained some injuries some days before her death – so those were not injuries from a struggle before death. Read is on trial for the sexual assault of the woman

Issue:
Are the diary statements admissible. 
Held:
Diary is hearsay, but admissible, under exception to Hearsay rule.

Discussion:
· Diary is not “a statement to another person”

· Hearsay dangers: mistake in perception, faulty memory, inadequate or erroneous use of language, insincerity. Diary is prone to all of these dangers, may be sarcastic, fantasizing.  Counter argument = if not said with the intention of others hearing then less likely that statements were said with deceptive intentions. 
· If the deceased was alive, and A was on trial for rape then diary would be admissible to show evidence of inclination to use drugs and the effect of those drugs on her, but then she could be c-e.

· Definition of hearsay: evidence of the conduct of X which is not given by testimony of X, nor in a statement of X intended for use at the present trial, which is offered as proof of the truth in the statement X made. 
· Marijuana statements are admissible under the exception of  “declarations against penal interest” 3 Requirements from the case of R v O’ Brien: X is dead, statement was against interest of X, X knew that statements were against her interest i.e. knew they could implicate her.  R v Demeter added an extra req that the statement must have been to a person to whom X would be vulnerable because they may report X, but here the judge did not apply this element. The diary statement was not made to anyone so if the judge had applied it that would have made the statement inadmissible. 
· The accident/injury statements are evidence under the “contemporaneous physical sensation” res gestae (bodily feeling) exception to the hearsay rule. Under this rule, in this case, the statements are not admissible for the cause of the accident, but simply  for the fact that those sensations were being expierenced.
· Declaration against penal interest should not to be confused with admissions 
· An implied assertion is a particular circumstantial use of the words or conduct of a person who is not a witness


requires a double inference: first from the words or conduct the trier of fact is asked to infer that the person had certain knowledge about someone or something in his environment; second, trier is asked to draw the further inference that the thing was as the person believed it to be


Current trend of judicial decision is to regard implied assertions, whether based on statements or conduct, as original (non-hearsay) evidence

· NB:  aren't past recollections recorded because she is dead; must be able to say "these are my documents"]
· Seemingly stray point – evidence of conduct will be hearsay if we rely on the witness’s perception and memory to prove the essence of the conduct – will be hearsay, admissible for the fact that it happened, but not for the truth which it was supposed to convey. 
C.(J.) v. College of Physicians and Surgeons (5019)
Facts:
· Complaint against a psychotherapist for inappropriate behaviour with a patient.  Patient had kept a diary of her sexual encounters with him.  Also, the board of inquiry admitted testimony of third parties (other doctors who later counselled her) as evidence corroborating her story. 

· Escalating sexual activity over 3 years.

· Tried to use diary to prove psychiatrist behaved as recorded – The enquiry board used the diary as evidence of the truth of the statements therein.
· Enquiry board said they admitted the diary under past recollection recorded and res gestae.

· Evidence of diary of which the patient could remember large parts, as well as the evidence of subsequent doctors who attended the patient.

Issue:
Where the diary and the other witnesses evidence admissible as going to the truth of their contents?

Held:
· The evidence should not have been admitted for the purpose that it was used.  The decision of the inquiry board is overturned. Diary was held to infringe the hearsay rule, as it was being used to add evidence to her testimony.
· Doctors name must be restored to the register of the college. 

· BCCA dismisses appeal because it agrees with the finding of the BCSC judge that much of the evidence should not have been admitted for the truth of its contents.

Discussion:
· The diary: The entire diary should not have been admitted.  Those sections where the complainant had a present memory (and referred to the diary only to refresh her memory) should not be admissible for the truth of their contents.  Only those sections where the complainant had no memory should have been admitted as past recollection recorded.  

· The other witnesses – Counsel for the college argued that the testimony was admissible to rebut accusations by the doctor that the diary evidence was a recent fabrication.  This was incorrect as there was no assertion made that the diary was a recent fabrication, the doctor claimed that the diary was fantasy at the time it was written, not that the description of what was in the diary was a recent fabrication.  It was incorrect for the inquiry to admit the evidence of other witnesses as corroborative of the evidence of the complainant.


No foundation for admissibility as res gestae
· Corrobative evidence is that which comes from an independent source i.e. does not originate from the same source – so the subsequent counsellor testimony cannot be corroborative.  It is not allowed to be admitted to show a prior consistent statement, b/c there has been no charge that there was recent fabrication of the witness' story.  Therefore, the evidence of the doctors should not be admitted.  
· Certain parts of the diary evidence should not have been admitted under the rule of past recollection recorded i.e. b/c the patient could remember those parts of it and so should just give testimony now.
· Counsel should have gone through those parts she could remember, and then have the rest of the diary admitted.

· Diary not admissible as past recollection recorded since complainant had recent memory of it. (Diary=oath-helping)

· [using Khan/Smith, no necessity, complainant avail. as W] ( if diary is written contemporaneously & no memory now, it can go in as an exhibit (i.e., past recollection recorded)

· Where the diary represented matters for which the witness had present recollection, those parts of the diary were inadmissible to prove the truth of the contents. 

Creaghe v Iowa Home Mutual Casualty Co. (5025)
Facts:
C got into a car accident with Osborn. C got a judgement against Osborn. C wanted to collect from O’s insurance company I.
I said O had cancelled the policy in a verbal exchange with an agent of I before the accident. I, the insurance company, sought to introduce out of court statement of O. The statement contained the statement by O that he wished to cancel his insurance and collect a cancelled cheque
Issue:
Is the testimony of the agent hearsay or non-hearsay?
Held:
Is non hearsay – is admissible. 
Discussion:
· The issue is not the truthfulness of the statement (whether or not the insured truthfully wanted the policy cancelled), but rather whether or not the words in question were in fact said to the agent.  The agent testified to this effect and was subject to cross-examination on it.  
· The Evidence is admissible as part of the oral agreement to cancel the policy.

· Truth of words has no relevance – if spoken and proved to be spoken, they are admissible.
· “The hearsay rule does not exclude relevant testimony as to what the contracting parties said with respect to the making or the terms of an oral agreement. 
· As long the words were said and could be acted upon they are admissible to prove a legal relationship has arisen by the fact of the words being spoken
· The court looks to the meaning of the statement, not its truth.  Conversations about oral agreements may be testified to by whoever hears it, does not have to be a party to the contract, but it can be.

· Note, in the triangulation concept, the witness (the insurance agent) is not engaging his own mind, he’s only relaying to the court was said to him. Therefore this is non-hearsay. Any witness to the statements being made could testify for this purpose

· All the insurance company wants to show is that the statement was made by O. (The insurance company can then argue on the basis of that evidence that it was reasonable for them to rely on that information and treat the contract as repudiated.)

· In cases where X is accused of contributing  to Y’s negligence: this doctrine will apply to things said by X to Y that would explain why Y acted as he did.  E.g. ship sinks in harbour and is just below the surface. Captain does not put up lights around it to ward off other boats because the harbour master tells him that it’ll be taken care of by someone else. The Captain can enter the statements of the harbour master for their legal consequence when the captain is charged with negligence. Not being admitted to prove that lights would be put up, or that lights were put up, but just to show that it was reasonable for the captain to not put up lights.  

Dalrymple v Sun Life Assurance (5027)
Facts:
The defendant Attridge, A makes a comment to Shinner, S. A is an employee and S is a manager. A was told by the plaintiff Dalrymple, D, that D was going to resign. A told S that D should not be allowed to write any cheques. D claims that this was defamatory, because there is an innuendo that D would write dodgy cheques since he was resigning and may pay off some of his buddies using the power that he currently has.  S was not called to say that A made the comments. Instead D testified that S told him that A made the comments. The purpose of the evidence of D was to prove the publication, that is, the truth of Shinner's statement.  (Shinner's statement was that Attridge made the allegedly defamatory statement.)  

Issue:
Does D’s testimony violate the hearsay rule?

Held:
The evidence is hearsay.

Discussion:
· Evidence relating to what some other person not a party to the proceedings, wrote or said to the witness is not admissible as proof of the utterance.

· The testimony of S would be required to prove the statement. Shinner is an indispensible witness who has to be called to prove the defamation
· P did not hear the defamation from Attridge, but from a third person
· Is hearsay because S is alive and NOT on stand.  So cannot be used to prove publication of slander. S could testify as to what he was told since defamation is verbal act.
· It is hearsay because it is an extra step removed. S could have testified that A told him, would be repeating an out of court statement but merely to prove that it was said – so that would not be hearsay. But when D says that S told him that A said something, that is an extra step removed, the TOF cannot evaluate the credibility of S who is a critical link, so it is hearsay. 
R v Wysochan (5030)

Facts: 

Woman murdered by either her husband or another man (both were present).  Evidence was sought to be presented that she made comments favourable to her husband after the shooting “Stanley there is a bullet in me”, “Stanley help me, I am too hot”.  These words exonerated the husband and contributed to the conviction of the accused.  Crown wants the statements entered because they lead to an inference about her state of mind. i.e. that she was well-disposed towards her husband after she was shot, therefore it is highly unlikely that he was the one who shot her. Since W was the only other person in the room, then W must have done it. 

Issue: 

Accused appealed the trial judge’s instruction to the jury in admitting the hearsay evidence for a non-hearsay use.

Held:
Trial judge was correct in admitting the evidence.  Appeal dismissed.

Discussion:
· The statements were utterances as indicating circumstantially the speakers own state of mind.  They were not admitted to prove she had a bullet in her or that she was too hot because they had covered her up with too many blankets. 
· The condition of a speaker’s mind, as to knowledge, belief, rationality, emotion, or the like, may be evidenced by utterances used:

· The declarations in this case contained no statement of fact to be proven…they area admissible as non-hearsay.

· Trial judge instructed jury explicitly to use the evidence to show it would be improbable that she would call to her husband if he had shot her  there was no hearsay exception to do this at the time
· *today there is an exception for spontaneous exclamations - res gestae
· Using Khan & Smith, necessity (she's dead) and reliable (she's in pain)]
· Wigmore states that ones state of mind as to knowledge, belief, rationality, emotion or the like may be evidenced by his utterances – either as assertions to be believed or circumstantially as affording indirect inferences. 
· Court allows it because these statements are not induced for the truth of their contents – that she intended to get help and comfort from her husband – but only to show by circumstance what her state of mind was.  
· Criticism: Prof: a) on the issue of reliability of the utterances. While it may reliable to admit them as proof that they are said, they lead to certain inferences. How can we be sure that we’ve got the correct inferences? b) Isn’t the inference being drawn one of the truth of the inference? 

Ratten v The Queen (5031)
Facts:
Accused convicted of shooting his wife.  He said he was cleaning his gun, but could not explain how the gun became loaded. He was also experienced with guns. He was also having an affair for over a hear with another women. He said he called the ambulance but not the police and that his wife did not call anyone. But the police called him and the officer said that his voice was high pitched and hysterical. 

Evidence was admitted that the wife made a phone call moments before the shooting and that she was hysterical, and asked for the police to be called. The operator said she knew it was a woman because of the high pitched voice and that she was hysterical. 

Issue:
Was the evidence of the telephone call, as provided by a witness (the telephone operator) admissible?

Held:
The words were admissible as non-hearsay.  Appeal dismissed.

Discussion:
· The mere fact that evidence of a witness includes evidence as to words spoken by another person who is not called, is no objection to its admissibility.  Words spoken are facts just as much as any other action….

· If the speaking of the words is a relevant fact, a witness may give evidence that they were spoken.

· The act of the deceased phoning is a relevant fact – the words spoken are part of that composite act in that they give it significance and content.

· Evidence given by the operator at to the fact of the call is relevant b/c it contradicts an assertion by the acc that no call was made.  Evidence of a hysterical woman's voice was admitted b/c it shows the victim was frightened.

· Evidence of out of court statements which show state of mind are admissible as an exception to the hearsay rule.  

· Is admissible, not hearsay, goes to state of mind of declarant (fRt.) not truth of content.  Admissible also as a composite act made up of manual operations and utterances (Res Gestae).
· “A question of hearsay only arises when the words spoken are relied on testimonially i.e. as establishing some fact narrated by the words.”

· The act of phoning the operator had many parts. The portions of the act that were most relevant were that the operator interpreted the person as being hysterical and crying and that she asked for the police. 

· This evidence is relevant to her state of mind at the time of her death. The evidence was not intended to prove the truth of her statements, but only her state of mind. 

· Criticism: This IS a matter of entering the evidence for the truth of the contents: the truth of her hysterical state and the truth that she was crying and the truth that she did want the police to come to her house. The critical implication to be taken from the evidence is that she WAS afraid, therefore it is vital to know whether or not the victim was joking around and indeed meant to be hysterical and crying and wanted the police to actually come to her home. 

· Prosecution sought to admit evidence from a telephonist as to a call to the police made from the house by a hysterical woman saying, “Get me the police, 59 Mitchell St.” 1st inference from statement – used to draw inference as to caller’s state of mind. 2nd inference - proof shooting was not an accident - victim knew she was being attacked and knew she needed the police. 
R v Evans (5035)
Facts:
· Armed robbery of a Brinks truck.  Robbery by 3 men, guard wounded in shoot-out. Police traced robbers to a house E rented, and found 3 sleeping bags and a map of the getaway route. Suspected E was the driver - charged him with robbery and attempted murder. Crown called evidence to show the getaway car had been bought for $400 2 days earlier
· Crown called the elderly couple from whom the car had been purchased  testified they had sold their car for $400 to someone who had not given his name or signature, looked vaguely like the accused, but they were not sure about that, but did say that the buyer said he had a large pregnant dog, and worked with chain-link fencing.  Independent evidence showed that E had a large pregnant dog and did work in chain link fencing. 
· TJ found E guilty. 
· On appeal A said that cannot admit the evidence of the elderly couple unless the TJ finds on BOP at VD that it was the A who made the statements based on the identification evidence.
Issue:
There was independent evidence of the fact that ( owned a big pregnant dog and that he was a chain-link fence installer by trade.  Is the evidence of the statements the buyer made to the seller of the car admissible even though the seller could not positively ID E as the buyer. 
Held:
Appeal dismissed, evidence was rightly admitted by TJ, conviction upheld. 
Discussion:
· “An out of court statement which is admitted for the truth of its contents is hearsay. An out of court statement offered simply as proof that the statement was made is not hearsay, and is admissible as long as it has some probative value.”

· These statements are not hearsay, they are being entered to show the state of knowledge of the witnesses.  They are not being entered for the truth of their content.   

· These statements, and the state of knowledge of the witnesses, form identifying characteristics of the accused.  The statements are admissible to show identity.  

· Discussion of hearsay vs. non-hearsay  depends on what inferences you are trying to draw from the statement. If you draw inferences that buyer owned a dog and occupation of fencer, then are using the statements to prove truth that the buyer had those characteristics, this is a hearsay use and would only be allowed if was admissible under an exception. If you draw 1 inference, probative value on issue of identity narrowing the group of potential candidates who match the characteristics, non-hearsay - not being used for truth of contents and is non hearsay so do not have to look for an exception rule. The mere fact that unusual and specific statements were made is probative on the issue of identity, not conclusive but does narrow the group and the A is in the group. 
· The statements are admitted as proof that they were made, not as proof that they are true i.e. that the seller actually had a dog etc. The witness can be c-e on whether they actually were told those statements. 

· Admit the statements not to prove that they were true of the buyer, but that either they were true or that the buyer made them up, but they have value if they are true and they have value if they are so unusual that the buyer would not likely have made them up. 
· The fact that certain representations are made is probative because it narrows the identity of the declarant to a group of people who are in a position to make similar representations.  The more unusual or unique the representations, the probative the representation is on the issue of identity.  i.e. if the purchaser said that he had a heart-shaped tattoo on his butt and the accused had that very tattoo, then the accused belongs to a small group of people who would know that he had a tattoo of that description (i.e. these would be the only other people who, presumably, would come up with such an image and tell it someone if they were lying or shielding themselves from identification) and of this group, the person with the tattoo is the most likely person to have said such a thing. 

· Criticism: Roberts thinks that even using the evidence this way involves assuming that the statement is true, i.e. that the purchaser DOES actually have a tattoo so that when you find that tattoo you are MORE sure that that person is the purchaser. 

· SCC mentions law on admissions because the statements by the buyer were admissions – is admissible because is against the interest of the statement maker, so when a W testifies that the A made the admission, that is not hearsay. A can’t complain that he could not c-e himself at the time the admission was made and that he is not being honest except when he is under oath. 

non-hearsay as the only issue is whether the statement is made, and the veracity, perception, and memory of the witness relating the statement can be tested by cross-examination

re: authenticity of admissions:  if there is some evidence to permit the issue to be submitted to the trier of fact, 1st a preliminary determination must be made as to whether, on the basis of evidence admissible against the accused, the Crown has established on a balance of probabilities the statement is that of the accused; 2nd if threshold is met, trier of fact should consider the contents of the statement along with other evidence to determine the issue of innocence or guilt – at 2nd stage the contents are evidence of the truth of the assertions contained therein, because already decided, albeit on a BOP, that the statements were those of the A. 
· Judge must consider the fact that such an unusual and unique statement about his situation was made by the purchaser. 

· He must then consider the fact that the accused is a person in such a situation. 

· He must then consider the fact that this may be a case of coincidence, fabrication on the part of the statement-maker, and the fact that others who know the accused may have used the accused’s particular situation to frame the accused.

· The judge must then consider, in combination with all the other evidence admissible against the accused, if on the balance of probabilities the accused made the statement. 

· If he has concluded that A made the statement i.e. that he was the buyer, then he can use the contents of the statement made to the old couple as true for determination on the issue of guilt.

· Don’t get confused – lets say that identity was never in issue, even then you could not use the statements for their truth UNLESS they were admissions. So here stage one is just to determine if it was A who made the statement – then consider law of admissions.  

· So you can use BOP to determine issue of identity, then is an admission so can use it for the truth of the facts contained in the statement, but if it is not an admission then after you have decided on BOP that it was the statement of the accused, then you can still only use it for the fact that it was said, by the A. 
· I checked with Roberts: In the first stage you use evidence of old couple merely for confirming the identity of the statement maker, then in second stage you forget about the dodgyness of the identification evidence, you have accepted that he was the one who bought the car, and then can use those statements for their truth under the admissions exception to the hearsay rule. 

McLachlin – Dissent

· Agrees with the law as stated by the majority 
· But says that if a situation identified in a statement can be made by many people, then the accused being in that situation has little probative value, if information is public knowledge, it could be someone trying to frame the A. 

· McCormick’s formulation should only be used for information only the accused could have known or at least a very small number of people could have known.  So McLachlin likes the unusual tattoo on your butt example, but says that the information here was not unusual enough, could have been a set-up.
R v Nguyen (5043)
Facts: 
( charged with possession for the purposes of trafficking cocaine and heroine.  The arresting officers seized three cell phones and on those phones received a number of calls from people wanting to buy drugs.

Issue: 
Is the evidence of the telephone calls admissible to prove the purpose for which the ( were in possession of the drugs (trafficking)? (trial judge admitted it).

Discussion:
The evidence of the calls is admissible as non-hearsay.  

This conclusion rests on the circumstantial guarantee of their trustworthiness, and therefore meets the requirement of necessity and reliability as per the principled approach from Khan.

“In my view, the conclusion that these telephone conversations are not hearsay rests on the circumstantial guarantee of their trustworthiness and therefore meets the requirements of necessity and reliability of the evidence which, of course, are also the basis for the principled exception to the hearsay rule enunciated by the Supreme Court of Canada in R. v. Khan. (  Doesn’t this make the statements exceptions under the principled approach rather than non-hearsay? I think so, but this case is similar to Creaghe and there they said it was non-hearsay. 
Sugden v Lord St. Leonards (5045)
Facts:
Lord St. Leonards made a will that could not be found after his death.  He had made statements to his daughter that she was the beneficiary.  Probate court allowed the statements about what he had said as proof of the contents of this will.

Issue:
Can the statements be admitted as an exception to the hearsay rule?

Held:
Evidence is admissible. 

Discussion:
per Jessel M.R.: [note: this case was the last one to establish a common-law exception to the hearsay rule]:

Four principles underlying exceptions:
· it must be difficult to obtain other evidence
· the declarant must be disinterested (the declaration is not made in favour of his interest)
· the declaration must be made before dispute or litigation
· declarant must have had peculiar means of knowledge not possessed in ordinary cases.
In this case, all 4 rationales were met - there were circumstantial guarantees of trustworthiness
Ares v Venner (5046)
Facts:
Ares broke his leg skiing.  Dr. Venner set it.  Ares developed circulatory problems and his leg had to be amputated. TJ admitted nurses records and found the doctor negligent. 

Issue:
Are the hospital records, specifically notes made by nurses, admissible for the truth of their contents or are they excluded as hearsay?

Held:
Are admissible, they are hearsay, but are admissible under the medical records exception. Decision of TJ restored. 
Discussion:
· Hospital records, including nurses’ notes, made contemporaneously by someone having a personal knowledge of the matters then being recorded and under a duty to make the entry or record should be received in evidence as prima facie proof of the facts stated therein.  Declarant not being available for cross-examination goes to weight, not admissibility
· Ares v. Venner expanded the common law exception for declarations made in the course of duty that required the declarant to be dead.   It is not limited to nurses notes and is available in both civil and criminal trials.  The test is based on whether the statements are made:

1) reasonably contemporaneously;

2) in the ordinary course of duty

3) by persons having personal knowledge of the matters

4) who are under a duty to make the record or report;

5) there is no motive to misrepresent the matters recorded 

Necessity
 entries from many members of hospital staff


 disruptive of hospital staffing to require their attendance at court (broad view of necessity)


 loss of memory  - testimony would not have added to hospital record

Circumstantial guarantees of trustworthiness

 
 made in course of regular routine


 responsibility - life and death decisions made based on the notes
· Nurses were in court and could have been called to testify, so in this case the defendant definitely cannot complain, but generally the fact that the nurses were in court and therefore technically available for cross examination is not relevant to the admissibility of the evidence. Therefore, hearsay evidence may be admitted even if the recorder of the information is NOT available for cross examination. (R. v. Khan)

R v Khan (5051)
Facts:
Child of 3 ½ years old was sexually assaulted by her doctor.  She described the incident to her mother.  The child’s testimony was excluded by the trial judge because of her age. She had made the statements to her mother 30 minutes after the event, 15 minutes after leaving the office. She was only alone with the doctor for a few minutes, she had semen on her sleeve. TJ found girl incompetent to testify at 4.  Now 9, no memories.  
Issue:
Should the mother’s evidence of the statement made by the child be admissible as an exception to the hearsay rule?

Held:

TJ said that mothers evidence was hearsay, and so he disallowed it. CA allowed the mothers statements under the res gestae or contemporary statement exceptions to the hearsay rule. 
The SCC found that the mother’s statement was both necessary and reliable and therefore admissible.  Ordered a new trial, but said that the TJ should decide if mothers statements were reliable and necessary – but obviously the TJ will follow the SCC.
Discussion:
· TJ erred in saying that the child had to know that it was bad to lie IN COURT, it is enough that children just understand the importance of telling the truth.

· The TJ erred in saying that in most cases children less than 5 will be incompetent to testify.

The issue should be determined by resort to two questions:

1.  is the reception of the hearsay statement “reasonably necessary”?

2. is the evidence reliable? (timing, intelligence and understanding of the child, absence of any reason to fabricate the statement are all factors to consider here)

· SCC said that these two requirements covered the issues addressed by the 4 points stated in Myers and adopted in Ares i.e. difficult to obtain other evidence, maker (Child) disinterested, before dispute / litigation, declarant (child in this case) particular means of knowledge.

· Don’t get confused – we consider frame of mind of child, that is the person who cannot be c-e, so if doing elements in the exam do not say mother was disinterested. 


ONCA - modified the established exception of res gestae to admit the statement as spontaneous


Statement as spontaneous reaction to event – NO - SCC said inadmissible as part of the res gestae; not a contemporaneous statement as was made 15 minutes after the incident, not under pressure or emotional intensity

factors
 lapse of time


 statement in response to mother’s question



 statement itself - subdued




 mother’s testimony about daughter’s state of mind


preferred to adopt a “principled approach” rather than modify established exceptions to the extent that they would be distorted from their original purpose. 

“principled approach” = admissible if necessary and reliable


Necessary 
 reasonably necessary



 declarant unavailable to testify 


Child ruled incompetent by trial judge - may be unavailable due to trauma of testifying


Court did not address the issue of how to show reliability of statement by child where she is too immature to give evidence unsworn


Reliability
 no general test



 Must be decided by trial judge on voir dire


 declarant disinterested



 Very young children do not make up stories of sexual abuse



 Other factors relating to the child and the statement



 Other evidence corroborating the statement?



 Fairness to the accused - cross-examination? - for trial judge to decide


Hearsay evidence of a child’s statement on crimes committed against the child should be received, provided that the guarantees of necessity and reliability are met, subject to safeguards as the judge may consider necessary and subject always to considerations affecting the weight that should be accorded to such evidence.

· The evidence is hearsay: the mother is testifying to what the daughter told her out of court. The purpose of the evidence is to show the truth of the statement. 

The Principled Approach: Hearsay evidence can be admissible if it is reliable and necessary. Is the evidence “reasonably necessary?” – i.e. is it reasonably necessary for the child’s evidence to introduced by way of hearsay?

· Psychological evidence that shows that testifying would be traumatic or cause harm to the child will make the reception of hearsay evidence reasonably necessary. 

· It might also be necessary if the child isn’t old enough to meet the requirements for testifying (being able to promise to tell the truth)

· So a broad interpretation is given to necessary. 

· Child’s demeanour, age, intelligence, personality, understanding etc and the timing of the statement go to reliability!

· Note that reliability and necessity relate to child, NOT to the mother. 

· Interests of the accused must be considered – mention this on exam. 

· Such as here: the child was not prodded extensively and the nature of what she said could not be easily made up by a child so young.
· In the case of children, necessity of the evidence is a flexible concept that has to do with the ability of the child to be a proper witness and the potential impact on the child of the experience of testifying. 

· This case does not mean that children’s statements are generally admissible via others – test for necessity is strict. 

Relationship between specific rules and principled approach:
· The exceptions to the hearsay rule are specific manifestations of general principles. 

· i.e. the principled approach subsumes the specific rules. 

· The specific rules add predictability and certainty to the law of hearsay.

· Litigants can go to court knowing the types of issues that will be relevant in debating admissibility. 

· Since the principled approach is implicit in each of the exceptions, the continued usefulness of the exceptions is to allow litigants to focus on the principles of hearsay admissibility in specific factual contexts. 

Note, if a particular piece of hearsay fails to meet the requirements of one particular exception, then it is “not surprising” that it will probably not be admissible under the principled approach. 

· this lack of surprise arises out of the fact that the exception is based on the very principles that form the general “principled exception.”

R  v. Starr (5058)

Facts:
Cook was shot a few days after being released from jail, allegedly by Starr.  Prior to the shooting, Cook told G that he was going to “do an Autopac scam with Robert (Starr)”, but this was when G, who Cook was romantically involved with and with whom he had spent the previous night asked him why he was in the car with another woman and Robert Starr.   This evidence was permitted by the trial judge as evidence of Cook’s present intentions and as permitting an inference that Starr had lead Cook away to the outskirts of town to kill him. Trial judge admitted the statement under the hearsay exception for statements of intention. Both the other women and Cook were shot dead. The other woman followed in another car, Cook crashed the car into a pole to wreck it for the scam, but then Starr shot the woman, drove down the road, shot Cook and then dumped the car near his brothers house. Said to be a gang related killing.  Judge told the jury it was for them to decide if the statement to G linked Starr with the murders. Judge found probative > prejudicial.
Issue:
Should this evidence be admissible either a) under an exception to the hearsay rule or b) under the principled approach?
Held:
TJ:

Said was admissible under the common law exception of present intention

CA:

Dismissed appeal, agreed that it could go in under present intention exception:

Twaddle JA dissented – said that not admissible under either present intention or principled approach. 

SCC:

In this case, the evidence should not have been admitted under either a traditional exception or under the principled approach.  Appeal allowed.  New trial ordered.
Discussion:
General rule is that statements of present intention or state of mind ( this is the same single exception to the hearsay rule – just two different names) is allowed when the state of mind of the DECLARANT is in issue. But problems arise when it may be used to infer the state of mind of third parties.

Cook had strong motive to lie – Starr was in the car with the other woman, but was out of earshot when Cook was speaking to G – could have been another gang member who actually did the murder – Starr may just have been helping. 

a)  The evidence is not admissible as a statement of present state-of-mind or intention because it was used for the non-permissible purpose of inferring the intentions of a third party (Starr). Statement of intention can only be used as evidence of the intention of the declarant, but in this case the declarant was dead.

b) The statement was not admissible under the principled approach because it lacked reliability.  

· The principled approach does not replace the traditional exceptions to the hearsay rule.

· The traditional exceptions must be reconciled with the principled approach.

· When there is a conflict the principles approach prevails. 

· Evidence which falls within one of the traditional exceptions will be presumptively admissible and the burden is on the party objecting to prove that it is inconsistent with the principled approach.

· Evidence that does not fall within a traditional exception can be admitted under the principled approach (per Khan). 

· Hearsay dangers are absence of oath of solemn affirmation, inability for TOF to assess demeanour when statement made, no c-e at the time statement was made, uncertainty to accuracy of reporting of what was said. 

· Hearsay is not the nature of the evidence, but the use to which it will be put i.e. as proof of truth. 

· For statements to be admissible, must be made NOT in CIRCUMSTANCE OF SUSPICION. 

· Each level of hearsay must fall within an exception – here had double hearsay – Cook heard it from Starr, G heard it from Cook. 

· The second level i.e. both levels of hearsay must be admissible if want it to be admissible for Starr’s intention.

· Co-conspirator exception may justify double hearsay, but was never raised at trial. 

· McLachlin would have allowed the statement in as circumstantial evidence suggesting that Starr was with Cook later that night. McL said that was OK that TJ did not explicitly warn jury on the use to which the statement could be used i.e. only to infer Cooks intentions, but Iacobucci quotes other McL judgments which say that you have to instruct the jury on even obvious stuff. 
· Some statement may come within one of the traditional exceptions but still be inadmissible, principled approach can allow and exclude evidence when it is not reliable or necessary.
· Threshold test looks at situation in which statement was made – not deciding truth, just reliability.  Truth is for the TOF to determine. Looking for CIRCUMSTANTIAL GARUANTEES OF TRUSTWORTHINESS. Motive to lie is very important.

· Do NOT consider corroborating evidence, past consistent statements, reputation for truthfulness – just look to the circumstances. 
· Still keep the old exceptions so that have predictability and certainty in the law – know what is likely to be in or out – should generally give the same results, PEAH is based on ideas underlying exceptions.  Exceptions are still important. 

· Exceptions are examples of the PEAH in action. Generally if not admissible under traditional exceptions then will not be admissible, but are exceptions like in Khan. 

· In this case was unreliable because of motive to lie, so do not need to consider necessary branch of the twin factors. 

R v. Parrott (5068)
Facts:
( convicted of kidnapping and assault causing bodily harm.  The victim was an adult woman with Down’s syndrome. Mental age of 3-4.  At the trial, a voir dire was held at which the complainant was not called to testify.  The Crown instead called a series of expert witnesses to establish her lack of competence.   The trial judge ruled her incompetent to testify and allowed her out of court statements to be admitted under the principled approach to hearsay evidence – necessity and reliability.

Issue:
Did the trial judge err in admitting the expert testimony in the voir dire?  Did the trial judge err in allowing the out of court statements?

Held:
Nfld CA and SCC both said trial judge erred on both counts.  New trial ordered.

Discussion:
· The trial judge should not have decided the issue of competence without having the complainant appear.  Section 16 of the CEA makes it clear that the judge shall determine the issue of competence.  The ( had the right to have this matter decided by the judge not by expert testimony.

· Without the expert testimony, there is no basis on which to hang the “necessity” component of the principled approach. So TJ must review the witness himself before hearing experts. TJ had no admissible evidence on which to decide to admit the expert testimony. 
· Premature to call experts before failed to obtain proper testimony from W.

· None of the doctors said it would cause the W any more trauma than it would cause any sexual assault victim. 

· Sever allegations, A has right to face his accuser, and to c-e.

· Even if the expert testimony was admissible, the principled approach does not justify the admission of the out of court statements:

· Reliability – yes.  The complainant had no reason to misidentify the accused, there was no motive to lie and possibly an inability to do so. So there are circumstantial guarantees of trustworthiness. 
· Necessity – no.  There was no attempt to have the witness testify in court.  There was no evidence that do so would cause trauma to her.  Only necessary when complainant is unavailable. Compassion for the complainant must be balanced against fairness to the A. Made no attempt to get the evidence from the W.
Dissent

· What would be the point of humiliating her in court just to prove she cannot give testimony?
· Traumatic for her to leave the hospital

· TJ saw the videotape, that was enough. Doctors had valid opinions. 

· Deferred to judgement of the TJ.

The Henry Coxon v.  (5078)
Facts:
The Henry Coxon was a ship that had a collision with another vessel.  The lawsuit was between the ships owners.  The first mate of The Henry Coxon made entries in a log related to what happened to cause the collision.  The ship when on a subsequent voyage and essentially all of the crew on the ship involved in the first collision died – so there were not witnesses for the collision -  so wanted to admit the log book.

Issue:
Is the log book admissible?

Held:
Evidence not admissible.

Discussion:
The entry was not made immediately, but two days later.

The first mate would have had an interest in writing the entry in such a way as to indicate that the fault lay with the other ship.





 record made 2 days after collision





 element of self interest

· Where the person who made the log entry is dead, made the entry in the course of his duty, contemporaneous with the events in question, w/ personal knowledge of the events, and w/o a personal interest in the event in question, the log may be entered as evidence.  

· Here the log is not contemporaneous, contains information of which the mate could not have first hand knowledge, and of which the mate has an interest in, therefore the log is not admissible.

· The rule for admission is that the entries must relate only to acts done or not done by the writer, and not third parties, but here the narrative covered the actions of both ships and could not be separated. 
· The log was hearsay in that it was introduced by someone other than the writer and it was entered for the purpose of proving the truth of the contents.

· The evidence was necessary because the crewman was dead. 

· Was the evidence reliable?

· The log was not made contemporaneously to the collision, but made some 2 days later. 

· The log contained a description not only of the ship’s manoeuvres but the manoeuvres of the other ship involved in the collision.
· Court suggests that the evidence of the crewman’s ship would be admissible but the description of the other ship’s movements was not. 
· Since the log’s contents were a mix of the two ship’s movements and the court could not disentangle them, the whole log was ruled inadmissible. 

The court recognized that there may be some way in which a log of this sort may be admissible

· Contemporaneousness: the log must have been made closely in time to the event. 

· Pertaining to the business: in this case, a log was to be kept of all movements of the ship and all matters relating to navigation of the ship including the movements of other ships. 

· Record was made pursuant to a duty to record: it was the job or a requirement of the job to keep a record of the activity.

Conley v Conley (5079)
Facts:
Divorce action in which one spouse hired a private detective agency to provide evidence of the activities of the other spouse.  The private detective found evidence and reported it to his supervisor.  He died before the case went to trial.

Issue:
Are the notes made by the detective admissible?

Held:
The notes are admissible.

Discussion:
In order to be admissible (under the hearsay exception for entries made in the ordinary course of business):

· There must have been a duty to do the very thing recorded

· There must have been a duty to record or report the very thing

· The duty must have been to record or otherwise report it at the time.


Admissible under exception to hearsay rule as entries made in the ordinary course of business

The evidence act was not considered (admitted under common law exception) but if it had ( he did not do the act, as required by 3(i), and that the purpose of what he was doing was for litigation, therefore he was representing a particular interest, which violates 4
· The evidence was admitted on the basis of a c-e of the detectives boss in which it becaume clear that the detective had an obligation to make the notes as part of his job.

Setak Computer v Burroughs Business machines (5081)
Facts:
Plaintiff (Setak) suing Burroughs for malfunctioning computer equipment and software.  Setak required the equipment to provide accounting services to small businesses.  Setak came to the meetings following internal meetings with their employees.

Minutes were recorded of both types of meetings i.e. meetings with employees and meetings with defendant. Minutes were recorded and then at the next meeting parties could comment on the accuracy of the previous meeting minutes and make amendments as required. 
Issue:
Admissibility of minutes of meetings.
Held:
Records are admissible under the common law hearsay business records exception. 
Discussion:
· At common law, declarations made in the course of business may come in if:  Under a duty to record, did so contemporaneously w/ the event, had personal knowledge of the statement or fact, and have no reason to misrepresent the statement or fact, and was dead.  But then Ares v Venner removed the requirement for the declarant to now be dead. 
· Said applies only to written records. 

· Was there a duty to do the thing recorded?

· Meetings were undertaken in the ordinary course of the business and dealt with matters pertaining to the conduct of business. 

· Was there a duty to record?

· The recorder was specifically and explicitly assigned the task of recording the goings-on of the meeting. 

· Was the recording contemporaneous?

· The recording happened while the meeting was happening – so this is OK. 

· The fact that the minutes were circulated and their accuracy signed off on by the parties involved is a “further sign of trustworthiness”. 

· Remember the ADMISSIONS RULE: if the plaintiff was introducing the defendant’s business record ( the record would be admissible under the ADMISSIONS RULE.

· Also remember that business records can serve another purpose: present memory refreshed i.e. when in court can look at minutes to refresh your memory.

· The comments brought to the joint meetings were “multiple hearsay” because the Setak reps were bringing in info that they have obtained (and recorded) from others.  
· This “multiple hearsay” was admissible (this is explicitly provided for in the BCEA).

Objections made were:

· “they aren’t business records”

· court says yes they are – minutes of meetings are business records

· “they aren’t trustworthy because of the anticipation of a dispute”

· Court says no – there is no court case underway yet

· “they aren’t in the ordinary course of business”

· The malfunctioning of computer equipment is an ordinary course of business

· “it is multiple hearsay”

· CHANGED THE LAW – “hearsay statements [are] admissible when both the maker of the writing and the entrant of the record, and the informant or informants, if more than one, are each acting in the usual and ordinary course of business in entering and communicating an account of an act, transaction, occurrence or event.”  In other words – if the person who originally made the record was acting in the course of a business duty, then the multiple hearsay is ok. 

Under the statute – s.36 of Evidence Act: 
1.  Prove writings were made in the usual and ordinary course of business, and

2.  It was in the usual and ordinary course of business to make such a writing or record at the time of, or w/n a reasonable time after the fact or transaction to be established by the introduction of the written record.  
Not necessary to call the maker of the document to court and require him to identify the documents.

· To prove business record, person must have personal knowledge of the party producing the records and the circumstances surrounding the preparation of the records.  When both the maker of the writing and the informant are acting in the ordinary course of business, hearsay evidence is admissible.

· American case said that the primary utility of the record must be for business – so was a case where a standard train accident type report was not admissible, but the SCC said that does not matter what the primary reason is for making the report, so long as made in the ordinary course of business. 
· Minutes of a meeting are only admissible to show 1. meeting held, 2. reports made as described, 3. persons understood what was said, 4. formal agreement.  
· Not admissible for proving validity of opinions expressed, only that those opinions were expressed. But they are prima facie proof of facts stated in the meetings by employees of Burrough, if the act happened within a reasonable time of the recording of the facts in the meeting minutes.  But the parts of the minutes where the statement maker was relying on the opinion of another person – will only admit those statements as proof that they were said. 
· (Imbedded hearsay problem if for truth of contents of statements.)

· Under s. 42(3), a record of what other people say, so long as it relates to the business at hand and is recorded in the course of a duty to record, is admissible. 

· Both parties, the recorder and the person being recorded, must be under a business duty. i.e both parties must be acting in the course of business. e.g. a cop records the statement of a witness ( the witness is not acting in the ordinary conduct of their business, and so the business records exception does not operate to make admissible the cop’s recording. 
· Also allowed the records to be used to refresh memory.

· If you have multiple hearsay, each person is supposed to be under a business duty at the time of giving information into the record.
· So long as there is a duty to communicate – the legal nature of the duty is not important. 

· Can also have admissions by employees of the defendant i.e. if

· They were the statements of Burroughs’ employees

· They had the authority to speak for Burroughs
· In which case will be prima facie proof of what was admitted.

Olynyk v. Yeo (5090)

Facts:
O was injured in a car accident with Y.  A few weeks later he fell down the stairs and was further injured.  O. tried to prove that his fall was due to weakness in his knee from the car accident.  Y (the defendant) introduced medical records indicating that the it was dark when he fell, the records contained no mention of a weakened knee.

O told hospital/ambulance staff he fell down because he was trying to go down the stairs in the dark so as not to wake his son.
Y tried to get the records of the hospital staff admitted
Issue:
Should the hearsay statements contained in the hospital records as to the cause of the fall be admissible.  Trial judge said yes, under statute.

Held:
The notes as to the cause of the accident are not admissible, as they are not the personal knowledge of the doctor's, and are therefore hearsay.

The evidence should not have been admitted by the trial judge.  New trial ordered.
Discussion:
· The relevant section of the B.C. Evidence Act (now s. 42) requires that the statement of fact be recorded in the ordinary and usual course of business.  According to the Court, this requires that the fact occurred within the observation of someone who has a duty himself to record it or to communicate it to someone else to record as part of the usual and ordinary course of business.

· The “facts” contained in the history of a patient are not facts within the observation of the person recording them or within the observation of any other person whose duty it was to record them.  No one in the hospital could have observed the cause of the fall – they merely recorded what they were told.

· CA saw 2 levels of hearsay: O to hospital staff, then hospital staff to hospital record

· each level must be covered by an exception to the hearsay rule, and O was under no business duty to make the statement – business record exception fails

· Mistake on the part of the CA - statement by O should have been admitted as an admission - a statement by a party admitted at insistence of opposing party - it would not be admissible if O wanted it admitted - can only be used against him as an admission 

· Not everything in a hospital record is necessarily admissible. Must consider what the recorder personally knew, how they knew it, and whether they had a duty to record it. Of course the admissions exception bypasses all of this business records exception stuff. 

· In this case none of the hospital staff could have given direct oral evidence on the cause of the fall, so record not admissible for those details – this is a good test to ask for business records exception – given perfect memory, could the recorder have given oral evidence?

R v. Gould (5095)

Facts:
Jade carvings stolen from a store and found in possession of accused.  An essential element to be proven by Crown was the carving was stolen and not sold.  The artist gave testimony that there was no record of sale of the item.  Trial judge admitted this evidence and convicted (.

Issue:
Was the testimony properly admitted?

Held:
The evidence should not have been admitted.  Acquittal substituted.  

Discussion:
· The testimony itself was merely the artists opinion of his review of the records, therefore it was hearsay.

· The business records themselves could have been admitted by statute.  Which specifically allows that: S.30 CEA ( Where a record made in the usual and ordinary course of business does not contain information in respect of a matter the occurrence or existence of which might reasonably be expected to be recorded in that record, the court may on production of the record admit the record for the purpose of establishing that fact and may draw the inference that the matter did not occur or exist.  Canada Evidence Act, s. 30(2)

· Crown should have used s.30(2) to tender evidence of the records of the business - instead tried a short-cut by relying on owner’s testimony, which amounted to his opinion on the results of his research in the records
· Hole in records can prove negatively, but only if the records are put in.  Here, they weren’t, so testimony of owner that no record of sale and employee denies sale not admissible.  Not Hearsay from record.
· Say another employee sold or did not sell an article, that sale, or lack thereof would be shown in the records, but only the records themselves can be admitted as proof, so we can see how meticulous they are, maybe the salesman just forgot to record the sale, does that happen often? – the records will tell us – the opinion of the store owner who is not even there all the time does not prove the item was not sold and was therefore stolen! – MUST ADMIT THE RECORDS THEMSELVES.
Dissent: Southin doesn’t believe that a person testifying to the effect that there is no record at all of a transaction to be found in that person’s store is hearsay – brief and unclear reasons.

Roberts: If we were to assume that the store owner was the only person to make the records, i.e. the sole salesperson, then it may be allowable for the store owner to testify as to what he saw when he took inventory. 

R v. Underwood (5100)

Facts:
( was convicted of shooting his drug dealing partner Campbell.  Another drug dealer, who died before trial, made 5 statements to both his wife and another associate that could allow an inference that he was in fact the killer.  He became paranoid when he read in the paper that the police had found the gun which was thrown off the bridge into the river. Violent reactions when wife asked him if he killed Campbell. The trial judge found the out of court statements of the deceased inadmissible hearsay.  Defence appealed the conviction.
Issue:
Were the statements relevant and probative?  Was the evidence hearsay?
Held:
The statements should have been admitted.  New trial ordered.
Discussion:
· Said that generally all relevant evidence is admissible unless excluded by a particular rule, like hearsay.

· Statements were relevant – go to identity of murderer. 

· “Jesus Christ they found the gun” – not being admitted to prove the police found the gun!

· When liberty is at stake – evidence that someone else did it must be heard – is relevant.

· Hearsay is an out of court statement offered in court for the truth of its contents.

· 3 of the statements were not hearsay because they were not introduced to prove the truth of their contents:
Don’t ask me that again / I told you before, don’t ask me that / Jeses Christ they found the gun. So these were admissible without question as being relevant and not hearsay.

· 2 were hearsay (The statement to the associate confessing to the murder, the statement to his wife indicating he had destroyed his gun by putting it in the car compactor.)
Were the two statements that were hearsay admissible under an exception to the hearsay rule (statements against penal interest)?

The test for the against penal interest exception if the declarent is dead.

1. Must be against penal interest at time they were made (consider the statement in its entirety). 

2. Must have known they were against his penal interest – this is what makes it unlikely that he is lying. This implies that the circumstances must have been such that the declarant knew it was against his penal interest 

3. The potential for penal interest must not have been too remote. 

In this case
· All 3 met, if Toy had gone to the police with that information they would have arrested Phillips. Toy was a friend of Campbell (now dead) and Underwood (charged), and police like to make deals - so Phillips was vulnerable – so 2 met. Then about the statement to the wife about disposing of the gun, he was suspicious of her and would not tell her about the murder, she did not shed a tear when he died. Despite that as a wife she was not competent to testify, she could still have told the police – and the rules for spouses do not apply when the safety of the spouse is in issue. So Yes – both the statements were admissible under the exception.

Immediate prejudice only means that the declarant must immediately know that the statements could be used against him – this is what makes it likely that they are true. 

Were the statements admissible under the principled approach? Must ALSO do this analysis, but now the ONUS SHIFTS TO THE CROWN to show inadmissible i.e. they are the ones that want them excluded.
· Reliability – yes.  The statements were spontaneous, against interest, and not susceptible to an interpretation equally consistent with another hypothesis. This reliability does not consider truth, but circumstances of statement. Corroboration does not play a part it determining reliability – so don’t consider if Toy and Ruth Phillips were corroborating – do not consider the presence OR absences of corroborating evidence. 
· Necessity – yes.  The declarant was dead.

The final stage – balance probative v prejudice (Seaboyer, Mohan) -  So for exam there are 3 stages.
· When the evidence will help the A, the prejudice must be substantial – Must protect defence of A.
· Up to discretion of TJ.

· No prejudice to R, they do not have goal of convicting A, but of serving justice. 

· Evidence would not take long to hear, leave credibility or Ruth and Toy to the jury. 

I spoke to Roberts about this one – he said should not have been admitted, and the stuff about admitting because is in favour of the accused is not sufficient, Roberts says that these were totally unreliable statements from a drug dealer (toy) and his client (Ruth) who were trying to get their buddy off – I say this goes to weight not admissibility – Roberts says it should be excluded. Says that must consider reliability when deciding if will admit the statements. 

Then, unrelated point he explained the difference between admissions and statements against interest. Admission are not only about criminal offences, could be that were walking in the dark when you fell – statements are by definition only admissions if they are made by a party to the litigation and are entered by the opposing party – do not ask what are they admitting to – just say that under the admissions rule, any statement by party A which party B wants to introduce is admissible if it is relevant – the fact that party B wants to introduce it means that it is probably relevant – and the court will not really question this too much – so for admissions, remember that if party B wants to admit any statement by A it will likely go in.  Note that A could not admit prior personal statements as these would be self serving.  While admissions are by a party to the litigation, statements against interest are not, they are by 3rd parties, if they were by parties to the litigation they would go straight in under the admissions rule and we would not bother with the difficult determination of whether or not the statement was actually against interest. And the statement maker may be dead for statements against interest. Statements could be against pecuniary or financial interest (this was the origin of statement against interest) – but the key thing is that they are made by a non-party to the litigation. 
R v. Zundel (5111)

Facts:
Zundel charged under false news provision {publishing knowing it to be false}.  Part of the charge is that the accused knew or ought to have know that the material was false or untrue.  The accused claims that what he has stated is true.  The crown asks the court to take judicial notice of the holocaust, which the court refused to do, since then no defence to charge.

Issue:
Is the film and the accompanying narrative hearsay, if so is it admissible under an exception?

Did the trial judge err in not taking judicial notice of the holocaust?

Held:
TJ allowed the narrative and the film.

The film was non-hearsay, but the narration was hearsay – Ont. CA said the TJ should not have allowed it. 
The court may take judicial notice of any fact so widely know and accepted that it cannot be reasonably questioned.  This does not make the fact incontrovertible.  To take judicial notice of the holocaust would be gravely prejudicial to the accused, and the trial judge was correct in refusing to do so.

( the SCC reversed the conviction, on validity of law.

Discussion:

Admissibility of film and narrative

· The narration was not made at the time of the recording of the film, and the narrator may not even have been there. 
· Statements made by public officers in the discharge of official duty and recorded in public documents are an exception to the hearsay rule – so in the case of Finestone v Queen a bill of lading was admitted as proof that cargo was shipped.
· The narrator was not under a public duty, this is a fairly narrow exception and it is not made out on these facts. 

TJ allowed in a film and accompanying narrative; film was factually explicit, narrative is hearsay.

(1) film could come in as public document, since made by original forces at original time.

(2) narrative wasn't a public document, not made contemporaneously, don't know source:

narrator is unknown, author of narrative is unknown, source of information frequently is unknown.

( therefore, if did in connection with a duty, wasn't a duty within the narrow scope of public duty exception.

· Ancient document exception doesn't apply here – it is for property deeds and such like – Wigmore says it does not apply to evidence such as this.

· Public Documents are presumed to be trustworthy and reliable and in as far as they are necessary to a case, they are admissible if: The record was made pursuant to a public duty i.e. a duty to record the events accurately, and not as evidence against 3rd parties
Judicial notice

· Court may properly take judicial notice of any fact or matter which is so generally known and accepted that it cannot reasonably be questioned, or any fact or matter which can readily be determined or verified by resort to sources whose accuracy cannot reasonably be questioned.    

· Where judicial notice is taken by the court, it is final.  There is judicial discretion to refuse judicial notice on the ground of unfairness to the opponent, i.e. lack of notice given, fact is an essential element of the case, etc.  

· For judicial notice, it must be:

· be a material fact (2) relevant (3) indisputable but there is (4) judicial discretion.

· Judge subscribes in this case to view that JN is final & unchallengeable.  

· A judge may accept evidence in court or consult sources privately to come to a conclusion about whether a fact is in fact a commonly known and accepted fact. 
· A judge must not decide any of the “adjudicative facts” of the case before him on the basis of judicial notice. 


- i.e. the facts that concern the immediate parties (who, what, where, when and why) 

· In constitutional cases, the court will take a broader view of the range of facts which may be noticed, as the facts tend to be abstract and incapable of proof by conventional means. 

Prior Convictions to prove fact in a Criminal Trial 

· Generally, a person’s prior conviction is INADMISSIBLE in a criminal proceeding to prove that he’s committed the offence charged. 
· The prosecution may enter the conviction of a principle at the trial of the accessory to prove the crime was committed at least by the principal. 
· The prosecution may enter a conviction of a witness to lend credibility to the witness’ testimony. 
· Prior ACQUITTAL is inadmissible to prove the innocence of the person charged.
Prior Convictions to prove fact in a Civil Trial 

Prior guilty plea in criminal court is admissible as an informal admission in a civil trial if they pertain to the same incident. 

Seems from s.71 of BCEA that prior convictions are also admissible. 
Adams Lab v. Ron McCann (5114)
Facts:
A hearing before the Labour Relations Board concerning grievance for employees being fired during a labour dispute. Employees had been found guilty of contempt of court because they vandalized the work site in violation of an injunction prohibiting such vandalism. The employer wanted to admit the contempt of court conviction as proof of the bad behaviour of the employees.  

Issue:
Is the contempt of court finding admissible in the Board’s hearing?

Held:
Yes

Discussion:
A finding of contempt of court is a common law “conviction” and thus qualifies under s. 71 of the BCEA. 

The Labour Relations Board is not strictly bound by the BCEA but the rules are “persuasive” and should be followed.

(Hollington, a major English case, can't put evid. of facts in criminal case into a subsequent civil case.  Section 70 of BCEA passed to allow its admission, but weight up to ToF.

Rizzo v. Hanover Insurance Co.  (5115)

Facts:
Plaintiff charged with criminal offence of arson – acquitted. Then sued insurance company for money to pay for damage of fire to restaurant. Insurance company said it was arson

Issue:
What weight should the acquittal have in the civil trial.

Held:
Evidence of acquittal admitted – insurance company defence succeeded at trial and on appeal.

Discussion:
Clearly the civil judges found that although was not BARD that committed arson, it was likely on a BOP.

In another case a murder conviction was successfully used by a life insurance company to prevent a claim by the murderer for life insurance – so the insurance companies seem to win all of these. 

Town of Walkerton v Erdman (5116)
Facts:
Erdman was injured and eventually died after falling into an excavation in a town street.  He was deposed prior to his death because of his ill health (de bene esse testimony) i.e. e and c-e out of court before he dies.  Meanwhile, the town added a third party (the excavation contractor) to the suit as co-defendant.  When the wife eventually brought action for wrongful death, the TJ excluded the evidence of Erdman saying that it did not meet the requirements for testimony in former proceedings. The city wanted the testimony entered and argued that proceedings were now different because a third party had been added, and therefore the statements should be admitted. Note that the situation had changed the original suit would have been for personal injury, but now is wrongful death under family compensation act. 
Issue:
Is the evidence admissible under the statutory rules regarding evidence in former proceedings?

Held:
TJ

Dismissed the claim on a motion for non-suit. 

Ont. Divisional court and Ont. CA

Allowed the appeal – wife wins, non-suit was incorrect, new trial.

SCC

Appeal dismissed – new trial.

Discussion:
· Evid. given in a previous action is admissible for proving the matter stated in a subsequent proceeding, when W is dead, IF:

(1) defendant had Rt., opportunity to cross examine, and actually did so. The prior testimony is admissible against Walkerton but NOT against Heughan (he was a new party, there was no opportunity for him to cross-examine).  

(2) question in issue substantially the same both times (don’t need to be identical) – in this case negligence of the contractor is material in both the original and the new action - OK
(3) proceeding, if civil, between same parties, or representatives – previously it was Erdman suing, now it is his wife via the estate, but court says that she is suing in his name – so OK – can’t expect the analogies to be complete.

E’s transcript was admissible against W, but not against H [now governed by R.40(23)]
( BC Rule #40(4) seems to be stronger than Walkerton; doesn't matter if involving same parties.

( putting in criminal stuff is much more difficult (penalties are much stricter).

R v. Potvin (5120)
Facts:
Potvin was convicted of second degree murder.  One of his co-conspirators gave evidence at the preliminary inquiry but then refused to testify at the trial.  The evidence essentially was an eyewitness account of the accused beating the victim to death, but, the accused defence was that the witness had done the killing.  Given the witnesses refusal to give testimony at trial, the judge allowed the Crown to read in the PI testimony.

Issue:
Should the testimony have been allowed?  Does section 715(1) of the CC give judicial discretion regarding admission of prior testimony?
What is the meaning of the word "may" in s. 715?

Held:
TJ

The requirements of s.715 are met – admit the evidence.

SCC

The trial judge, in this case, misdirected himself in not recognizing that he had discretion to exclude the evidence.  New trial ordered.

Discussion:
· May is read to mean the J may use his discretion to allow evidence in.  This construction allows the section to pass the charter challenge b/c it ensures the evidence is not mandatory, and therefore does not destroy the presumption.

· When W refuses to testify it is possible to admit prior statements at prelim inquiry under s.715(1) of CCC. But does the TJ have discretion. R argued that there is no discretion, or if there is the TJ was correct, A says that TJ was incorrect in not considering discretion and that it violates charter rights to not have chance to c-e at trial – POFJ.

· Statutory interpretation:

· The use of the word “may” (be admitted) is directed to the trial judge.  Therefore there is a discretion.

· The discretion allows the judge to exclude evidence if its admission would operate unfairly to the accused because of:

· The manner in which it was obtained (official misconduct in obtaining admissibility).

· Its probative value is outweighed by its prejudicial effect to the accused.

· Says that TJ discretion will exclude evidence where it would be unfair to the A – said this will be rare – normally will have had full c-e. But said that if for e.g. the W was away for a few days and R did not bother to reschedule the trail – that would be unfair – then must call the W again.

· Says that discretion on TJ under s.715 is broader than the ordinary discretion to exclude if prejudice outweighs probative. 

· Sec. 715 was found constitutionally valid. The challenge was that the accused’s right to confront one’s accuser was violated.  SCC says, this is not an absolute right – it is protected to a reasonable degree via the opportunity to cross at the PI and the use of judicial discretion.

· The lack of c-e at trial does not violate POFJ if had a chance to c-e at the preliminary enquiry. 

· Although under s.715 the A has to prove that is not fair to admit it because did not have a full chance to c-e, this burden on the A is not the burden to disprove an element of the offence – so is not a charter violation.

· In this case the TJ did not consider discretion power and did not consider unfairness to the A – new trial. 
· Section is discretionary, not mandatory, and Judge will ensure a fair trial, since can read in previous testimony, but if prejudicial value outweighs probative value, then excluded under ordinary law of evid. or 24(2).
LF concurring in result

Said that the discretion was only to exercise the normal question of whether the prejudice outweighed the probative – said that there was no extra discretion conferred by the section. 
So LF held "may" to mean the evidence can be entered by the parties, and it is then up to TJ, using Wray (probative vs prejudicial effect) to decide whether or not to admit the evidence.

Nembhard v. The Queen (5126)
Facts:
Acc convicted of murder based on dying declaration.

“X shot me” to wife, at time of shots, and at hospital.

Issue:
Is the dying declaration admissible

Held:
Wife's testimony admissible.

Discussion:
There must be a hopeless expectation of death for a dying declaration to be entered as an exception to the hearsay rule.

(1)  "hopeless expectation of death", and now he’s dead

(2)  credible:  but there is a worry about credibility of messenger (i.e. who is relating dying declaration); isn't a problem of dying declaration but W ( but can be x-examined and warn jury.

· Final conscience of the dying man.

· Must give proper warning to the jury – but there are no magic words.

· Corroboration of the dying declaration is good, but not absolutely necessary.

Hutton v. Podgurski (5129)
Facts:
P brings action to vary will of deceased claiming she is an adopted daughter. She is unhappy with the 1% that she got under the will.  Produces no adoption papers. Adopted son of the testator does not want to share the money. 
Issue:
Is evidence as to pedigree admissible?

Held:
TJ

No b/c no explanation for not obtaining adoption papers – action dismissed.

BCCA

Appeal dismissed – plaintiff looses. 
Discussion:
· The evidence that the mother swore to the adoption and that the father had written down that she was the adopted daughter were not good enough, and in fact were not even admissible.
Evidence as to pedigree is only admissible where there is:

1.  Death,  

2. Necessity (e.g. remote facts incapable of direct proof), 

3. declarant has a peculiar means of knowledge and there is no interest to misrepresent the facts.

· And said that evidence offered did not prove on BOP that was adopted, so even if was admissible she would loose. No evidence that he adopted her, maybe only the wife did the adoption.

· Government application which asked for adoption papers, never supplied.   

· No explanation is given as to the inability of the party seeking to adduce such evid., to produce evid. from ordinary sources ( only wrote Poland 1x for paper, didn't pursue, so necessity isn't satisfied.

R v. Bedingfield (5132)
Facts:
Woman wanted to break up with man, we was resentful.

Woman came out of house w/ cut throat, pointed to it and said to a friend "Look what Harry's done".  Woman died.

Defence counsel objected to this statement being admitted i.e. the R was going to mention it – TJ would not allow it and would not allow R to call witness to mention it. 

Issue:
Can this statement be admitted as a dying declaration, or under the doctrine of res gestae?

Held:
Res gestae only applies to statements made during the heat of actual event.  

Discussion:
· Here the statement was made afterwards, and is not admissible (probably would be today).  It is not a dying declaration, b/c the woman probably did not know she was dying. Even though the statement is not admitted, the murderer is convicted.

· She was not fleeing assailant.

· this was a very strict definition, which it took a long time for the Ct.s to move away from.

· Bedingfield seems wrong on its facts, statement of law OK.

· Cockburn C.J. Said that “Don’t Harry” or some other contemporaneous statement would have been admissible, but not a statement after the fact.

· Was still convicted, although he and she had cut throats, she was the one that went running out of the room, and he was found with the razor in his hand – he survived, failed suicide attempt, she survived. 

Gilbert v. The King (5134)

Facts:
Gilbert stabbed H. Rural area, 2 W’es, heard shots and screams, see later deceased H running away from ( (both running) and yelling "hold on, hold on, he's shot me and he'll do it again". In the throes of the event, being chased; Admissible:  clearly part of res gestae, unfolding of events. 

Issue:
Can the D rely on Bedingfield to exclude these statements?

Held:
No.
Discussion:
· Whatever may be said by either of the parties, during the continuance of the transaction, with reference to it, including herein what may be said by the suffering party, though in the absence of the acc, during the continuance of the latter, actual or constructive may be given in evidence as part of the res gestae or the particulars of it.

· Quotes Professor Thayer definition of res gestae which says that if statement made “in continuance of the transaction” then is admissible – distinguishes the Bedingfied case because there she was not being chased – in this case the victim was still being chased. 
· Then there was a second statement – a while after the shooting the victim was being put in a buggy to go to hospital, the A arrived and tried to say it was an accident, the victim said “don’t let him knife me” when the A was within earshot. The court said that this was not res gestae, but was admissible because if it was actually an accident the A would have said – don’t be dumb, I am not going to hurt you, it was an accident. I am not sure what exception this was under officially ???
R v. Risby (5137)

Facts:
( was in the backseat of a car.  He was seated on a bag of marijuana.  After the cop asked him to exit the car, he asked him whose it was.  Accused answered “I don’t know”.  

Police asked Risby, “What is this?” – Risby replied, “I don’t know”.
The defence wanted to enter the statement, TJ said no and convicted the A – the A was charged with possession for the purposes of trafficking, the other guy in the car already pleaded guilty.

Issue:
Can the accused’s statement be entered into evidence through cross-examination of the cop.

Held:
Trial judge said no.  Court of Appeal says yes.  New trial ordered.

Discussion:
· Explanatory statements made by an accused upon his first being found “in possession” constitute a part of the res gestae and are admissible in any description of the circumstances under which the crime was committed.

· admissible for defence – contemporaneous with the continuing act of possession - weight of statement for trier of fact to decide

· Evid. admissible as res gestae.  Apprehension by police is event, and in event, as part of arrest, makes statement.

· Must be a new trial, because if the TJ had admitted it he may have believed it, and then would not be guilty of possession, because knowledge is a key element of possession. 
· SCC dismissed R’s appeal and said that res gestae is not limited to possession of stolen goods.
R v. Andrews (5139)
Facts:
Victim was stabbed. Right after the stabbing, bleeding profusely, he told the police who stabbed him.  He later died. The statement made to the police described how he had been stabbed, and he gave the names of his two attackers. The statements were about 10 minutes after the stabbing. The prosecution wanted the statements entered for their truth.
Issue:
Are his statements admissible through the police to prove the truth of their contents?

Held:
Trial judge says yes.  House of Lords says yes.

Discussion:
· The statements could not have been admitted merely for the fact that they were said – that would not have been relevant to anything – the state of mind of the victim was not in issue. 
· For a hearsay statement to be admitted as res gestae the following considerations apply:

1. Can the possibility of concoction or distortion be disregarded?

2. Consider the circumstances – was it so startling or unusual as to dominate the thoughts of the victim, so that his utterance was an instinctive reaction – no opportunity for reasoned reflection. 
3. Was is close enough in time to the event to be considered spontaneous, was the event still operative? – the fact that the information was given as a response to a question is only one factor to consider. 
4. Did the victim have any motive to fabricate e.g. malice towards the accused?

5. If there is a concern about error as to the accuracy of the witness’ recollection of the statement, that is a matter of weight, not of admissibility.

· TJ said that here the injury was so bad, and the condition of the A so severe that he would not have been thinking of malice in the moments before he became unconscious.
· TJ directed himself correctly – so defer to his decision.

· Res gestae applies to civil as well as criminal proceedings.

· Res gestae admits hearsay not only when the declarant is dead or otherwise not available, but when he is called as a witness, but cannot use the doctrine to avoid calling the declarant so as to avoid c-e.

R v. Slugoski (5143)

Facts:
Woman escaped when her house was on fire, ran to neighbours and in a state of excitement told neighbour that her son the A had “lit the house on fire and barricaded her in”. She testified for the R, said that woke up at 11:30 pm, went outside and next door, but denied having said that her son started the fire. TJ allowed the statement and the Jury convicted the A of arson. A said that he was out at the time – there was no evidence to contradict this. 
Issue:
Is the hearsay statement of the neighbour, who was called as a W, admissible.
Held:
Statement held to be “manifestly untrustworthy” – conviction overturned, acquittal entered.
Discussion:
· Says that the law has changed since Bedingfield, there the res gestae statement had to be DURING the criminal act, now it can be some time after, so the statement here is not necessarily beyond the scope of res gestae. 
· Trustworthiness is the main consideration. 

· Wigmore says too much emphasis on the statement being contemporaneous with the act – although do need it to be made under special circumstances to give it trustworthiness – is the declarant still under the excitement created by the act?
· Need a startling occasion, statement made before time to fabricate, statement must relate to the circumstances of the occurrence.
· Refers to Ratten where the words spoken to the phone operator were admissible even though they were some time after the criminal act itself. 

· Case of R v Henry – hour after the assault, but statement were admitted, but for that hour the victim was desperately escaping, found on highway, naked, knife wounds, fell down cliff, crawled along ditch etc – no way that was spending this time making up a story, so what she told the driver that picked her up was admissible.

· So depends on circumstances – time could vary from seconds to hours. 

· Test: was it spontaneous / was there an opportunity for concoction / was the a possibility of error – all go to trustworthiness.

Consider the facts of this case:

· Lapse of time – fire well under-way [Sheppard - but she said she was barricaded inside!]

· statement was in her interest – motive to lie i.e. to exonerate herself because she may have been responsible for the fire so in the spur of the moment she may have been trying to blame someone else. 
· The evidence did not show that she was barricaded in the house – so that half of the statement seems dodgy – so should we believe the other half?

· She was schizophrenic, this is a special feature to consider – the TJ doubted the ability of the mother to give clear statements, and on that basis excluded other statements made to police later on.
· The TJ essentially told the jury to be very sceptical of the mothers statement to the neighbour – she was asleep, woke up and ran next door – how did she know how the fire started? CA says that this reasoning of TJ should have led to the statement being excluded – but it was allowed in. CA said that the fact that she would not have known how fire started suggests that she concocted the story.

· Note the dilemma – normally trustworthiness is a matter for the TOF, but here trustworthiness is the criteria for the TJ to determine admissibility. If dangerous to rely on its truth – then should not be admitted under res gestae exception. 

· The mother was available to testify – this goes to necessity – CA goes through a long analysis, and then says that they do not need to decide if the declarant has to be dead/unavailable because they have already decided that the statements of the mother as testified by the neighbour were inadmissible for other reasons i.e. were not trustworthy.  But say that availability of the declarant will have some bearing on whether or not the statements can be admitted as res gestae.   
· Since, apart from the statement from the neighbour, there was no evidence that he lit the fire, acquittal entered. 

Aveson v. Kinnaird (5155)

Facts:
Wife went for medical exam for life insurance policy. Shortly after she said to the W that she was actually sick at the time, and may die soon. TJ allowed hearsay statement in for its truth.  Jury found for insurance company who refused to make the payment under the insurance plan.

Issue:
Is the statement admissible.
Held:
Yes – under res gestae.
Discussion:
A declaration of contemporaneous physical state is admissible. The evidence can then lead to an inference as to the facts.

The judgement does not use the term res gestae, but on appeal the statements are still admissible. 
Gilbey v. Great Western Railway Co. (5150)

Facts:
Worker came home and told wife he was in a lot of pain, and the source of the pain was an accident at work.  There is no further evidence of an accident occurring.  He dies shortly thereafter.

Before gong to work he was already in a bad state – wife told him not to go to work – his job was to carry slabs of meat from the train to the market. 

He died of a lung injury – was spitting blood. 

Issue:
Are these statements admissible?
Held:
The statements as to the fact that the workman was injured / in pain are admissible as statements of a physical state.  The statements about the accident are not admissible as proof of that fact b/c there is no corroborating evidence.

Discussion:
· Evidence of where he was injured was not admitted because it was not reliable. 

· The statements as to his present condition – the pain he was experiencing – were admissible to prove the existence of those sensations. 

· However, such statements (b) are not admissible to prove the “occasion and cause of the injury from which the workman suffered”

· Undercurrent of the case: the evidence may have been necessary, but the evidence was not reliable: the employee knew that to get compensation he had to prove his injury was from work, so he had reason and time in which to concoct the story. 

R v. Workman and Hukaluk (5158)
Facts:
Acc convicted of murder by jury, now they appeal.  Victim is a pro golfer.  Victim got call to deliver a new set of clubs up on the hill, and told an assistant of this.  Later, his car is found on the hill with the clubs in it and a whole lot of blood. No body is recovered. 

Issue:
Evidence: what was overheard about his intention to go up to the Hill – is it admissible?

Held:
The statement was so closely associated w/ the victim's disappearance in time, place and circumstance, that is was part of the thing being done, and hence an item of real evidence and not merely a reported statement.  It can come in as proof of the truth of the statement made.

Discussion:
· Cases like this one state that evidence of this kind should be admitted not as hearsay evidence at all. Rather, it is part of the “original evidence” or, if you will, NON-HEARSAY evidence. 

· It is circumstantial evidence of the declarant’s state of mind, it is part of the res gestae – hmm I am not sure the case says this, but it does say that if the statement is part of the act then it is admitted under res gestae, and can be used for all purposes including for its truth – does not prove truth – but is evidence on truth – choose words carefully in exam. 

· “…a statement which is so mixed up with an act as to become part of the res gestae.”

· “human action may be so interwoven with words that the significance of the action cannot be understood without the correlative words”. 

· “ at least so clearly associated with it, in time, place and circumstances, that they are part of the thing being done, and so an item or part of real evidence and not merely a reported statement.” – Bedingfield. 

· Roberts: this is nonsense!! – in this case, there was no real evidence of the act of going up the hill. 

· Rather, the evidence of the statement was actually being used in this case FOR A HEARSAY PURPOSE: to prove that the golf pro DID INDEED go and do what he said he would do i.e. go up the hill.

· Defence counsel argued that not admissible as res gestae and that cannot be used for truth – court said that actions cannot be understood w/o his words – but we have to evidence on his actions!!!

· Court says that is “real evidence” as part of res gestae admissible for all purposes because was so linked with the act, and then hints, in the very last sentence, that there may be another ground of admissibility i.e. as statement of intentions and mental state ???
R v. Baron Von Lindberg (5161)
Facts:
Women made statements of intention to leave man and gave reasons
Issue:
Are the statements admissible
Held:
Statements of intention to leave are admissible under res gestae – reasons for wanting to leave are not admissible
Discussion:
· Says that excited utterances are a true exception to the hearsay rule, but res gestae are non hearsay and therefore do not need an exception to justify admissibility or res gestae statements.  
· Res Gestae Rule – where an independently provable act consists of words and conduct, and the words are required to qualify the conduct and give it legal significance, then is admissible as res gestae. 
· Said that the statement was not interwoven with the act like it was in the Workman case – but is admissible under another heading – indicate her state of mind, and her state of mind is relevant because it goes to motive of the A. 
· Here, statements by the victim to the effect that she was planning to leave the accused are admissible.
· State of mind can be demonstrated by admitting statement of present intention under the res gestae rule – well this is confusing – I spoke to Roberts and he said statements of intention are not really res gestae, but in Sopinka book they are under the Res Gestae heading – and they indicate state of mind which is analogous to state of body. One thing is for sure, statements of intention must relate to future intention, not relate to past events.
· The statement is admissible only to prove that she did, at the time she said the statement, intend to leave the accused
· Statements as to why she was leaving found in the narratives of the quarrels and discussions with the accused and others cannot be introduced under this exception. 
Speaking to Roberts after class – For res gestae should still do the analysis of the twin requirements of necessity and reliability.
Mutual Life Insurance v. Hillmon (5162)
Facts:
P seeks claim on husband’s life insurance, says he was killed on a trip out west when gun was accidentally fired.  Insurance company claims husband is not dead, but that Husband and Brown had killed another person (Walters), and said that the body was that of Hillmon. Insurance company wants to admit 2 letters written by Walters, another dude, to his fiancé in which Walters said he was going out west with Hillmon. This would make it more likely that the dead body was of Walters and not of Hillmon. Admitting the letters would suggest that it was curious that Walters had also disappeared at the same time. The TJ excluded the letters and the jury found for the plaintiff. 

Issue:
Are the letters written by Walter to his fiancé admissible?
Held:
These letters are admissible to show the intention of the person at that time, but not as proof of the events contained therein – new trial.
Discussion:
· Says that the only way to determine state of mind/intention is via written or spoken words.
· When intention is a material fact – it can be proved by written or spoken words being reported. 

· Says that letters are more trustworthy than a second hand account of what he said.

· Letters are admissible – not to prove that he went, but that he intended to go, but still this may influence the jury in deciding whose body was actually found. 

·  In this case the intention of Walters was material – should have admitted the letters – new trial. 
Mitchell v. Canada M.N.R. (5167)
Facts:
Chief bought blankets, bibles, motor oil, food, clothing and washing machine in the states and then bought it into Canada. Gave it to a neighbouring tribe near Montréal to renew ancient trading relationship. Does not want to pay import duties
Issue:
What evidence is admissible to prove ancient trading rights and that aboriginal law supersedes customs laws.
Held:
Decision of TJ overturned – even being deferent – there was not enough evidence to prove that there was an ancient aboriginal right to bring goods across the border w/o paying tax. 
Discussion:
· To prove an aboriginal right you have to show (Van der Peet) (1) existence of ancestral practice supporting the right (2) that the practice was integral and distinctive (3) reasonable continuity. 
· Rules of evidence still apply – but apply flexibly to account for the difficulties with the evidence in such cases – no written records etc. so take evidence of post contact activities as evidence of pre contact activities. 
· Flexible approach is taken to both admissibility and weight. 

· Rule of evidence not cast in stone - Three guiding principles:

· Evidence must be useful to prove material fact – so may take evidence of oral history to prove what life was like long ago.
· Must be reliable

· Exclude if prejudice > probative

· Must not take Eurocentric attitude of requiring provable details.
· Evidence of the Chief was valuable – he knew the history well – his evidence was reliable. 

· Must give evidence proper weight, but must still require the evidence to prove the claimed facts – laws of evidence and requirement for proof still stands. 

ADMINISTRATIVE TRIBUNALS

City of Toronto v. Cupe local 29 (5172)
Facts:
City inspector accused of misconduct. Board of enquiry wrote a report. The allegations then went to an arbitration tribunal to determine guilt. 
Issue:
Is the report admissible?
Held:
Yes – is admissble
Discussion:
Arbitration board is bound by the rules of evidence – so have discretion to admit report.

Will be cases where prejudice > probative and then should not admit reports, but it would be an insult to the inquiry boards to have a blanket prohibition against admitting reports. 
Report admissible in this case. 

Re McInnes v. Simon Fraser University (5172)

Facts:
Student failed practicum – examiners wrote reports, reports reviewed by appeal board.
Issue:
Is the reviewing of the reports by the appeal board good enough – or should student be able to c-e the examiners.
Held:
Was ok to just review the reports.
Discussion:
Appeal board has discretion – they said that were there was a conflict the accepted the facts of the student, although not the interpretation of the facts by the student – this meant that admitting the reports was OK.
Greater Niagara Transit v. ATU (5172)

Facts:
Bus driver steals money out of fare box – then admits it. Admission not admissible in criminal trial – no right to counsel. But then was fired based on the admission. Labour board said that there was no right to fire him on the admission.
Issue:
Was the labour board right, could be fired on the basis of the admission. 
Held:
Yes – admission was admissible
Discussion:
Labour board not bound by the charter – can decide what it wants to admit. 
CONCLUSION ON ADMINISTRATIVE TRIBUNALS
May or may not admit hearsay – at their discretion because are NOT bound by the rules of evidence. Are encouraged to not use hearsay for key issues – but is an matter of credibility and reliability. 
Castellani v. The Queen (6001)
Facts:
· A charged with capital murder of his wife by poisoning with arsenic over several months. Defence counsel prepared a statement containing 8 admissions that the accused was prepared to admit.  Crown refused to agree to one of the statements.

· Defence purported to make a unilateral admission of facts [CC, s.655]

· does not want fact of an affair he is having brought up in court.  So he wants to make an admission to prevent it from being entered. Crown objected to admission of affair with another woman

Issue:
Can ( make admissions on any matter?

Held:
TJ was correct to say that the admission could not come in unless the A and the R agreed on its admission.
Discussion:
· The purpose of statutes on admissions is to eliminate the need for Crown to prove facts which the accused is prepared to admit. 

· An accused cannot admit a fact against him in absence of an allegation of that fact being made against him.

· Crown can refuse defence offer to admit facts

· Crown states admission and defence can accept or reject it

R v. Streu (6004)
Facts:
A makes an admission to an undercover cop that he knows the tires he is selling are hot (his friend stole them). A did not testify at trial.
Issue:
Is an admission based on hearsay admissible?

Held:
When the party making the admission makes it based on hearsay, they have adopted the hearsay, or at least satisfied themselves as to the truth of the statement.  Therefore, it is admissible as an admission. 

Discussion:
· Was other evidence that the tires were stolen – were sold for much less than their value, A was shifty at the time of the sale, but SCC assumes that have to admit the statements to find guilt, and then proceeds with the analysis. 

· An admission of a fact by a party is evidence against him of that fact.

· The party making an admission need not have personal knowledge of the facts contained in their statement.  However, the lack of personal knowledge may affect the weight given to the statement.

· Admission is evidence “for and against” party offering it into evidence

                - the whole statement is admissible

                - trier of fact may give weight to the “bad” [self-serving] or the “good” parts

· The problem with hearsay is trustworthiness i.e. did the declarant believe the statement, we can’t c-e him to determine this but if the A as the declarant admitted the statement – he must believe it to be true.

· Once it is established the admission was made, there is no reason in principle for treating it any differently than the same statement would be treated had it been made in the witness box i.e. a party on the stand could give evidence based on learned information if they believe / accept that information, it is only when the W offers the statement w/o belief in its truth that it is hearsay.
· In this case the A adopted the hearsay statement.

· Statements are admissible where there are some indicia the party making them believed them to be true, and the weight to be given to them is for the tier of fact.  If a party simply reports a hearsay statement w/o adopting it, the statement is not admissible as proof of its contents.

Ibrahim v. The king (6007)
Facts:
Accused was arrested on the spot when the commander was shot.

Accused was questioned by commanding officer – person in authority – and accused said “Without a doubt I killed him”

The commanding officer did not threaten or induce the statement – it was the response given to a clear and neutral question asked by the commanding officer. 

Issue:
Confession made to a person in authority.  

Held:
Admission is admissible in this case – appeal dismissed.
Discussion:
· The statement, to be admissible, must be proven to be voluntary.  

· Confession, by definition is a statement to a person in authority 

· Inadmissible unless “voluntary”  not induced by a fear of prejudice or hope of advantage exercised or held out by a person in authority.
· If the person in authority is neutral and does not invoke hope or fear, then the fact that the admission was made to a person in authority and may have been made with hope or fear goes to weight not admissibility. 

· Voluntariness is decided by a judge on voir dire at trial or preliminary hearing

· Burden of proof on Crown beyond a reasonable doubt

· Rationale of voluntariness rule: reliability  concern induced confession may be false

· No threat or advantage was offered to Ibrahim - custodial interrogation approved - statement by Ibrahim was voluntary and admissible.
R v. Oickle (6011)
Facts:
8 fires intentionally lit – A eventually charged with 7 counts of arson. 
Police extracted confessions via interrogations. Questioning was persistent and accusatorial, but not hostile, aggressive or intimidating, offered food, drink, bathroom, chance to leave, lawyer. Signed a consent form Did take polygraph and exaggerated the accuracy of such tests, but inflating the reliability of incriminating evidence is not generally objectionable. 
A re-enacted the 7 fires he confessed to – video taped the re-enactment. 

Issue:
Are the confessions voluntary.
Held:
TJ said voluntary
NSCA Overturned on TJ ruling.

SCC said voluntary – reinstated trial judges ruling. 

Discussion:
· Can make mild inducements without making the confession involuntary. 
· Whether or not is voluntary is ?OF or mixed law and fact, but on appeal the court should not give different weight to the evidence than the weight given by the trial judge i.e. should not overturn the TJ only on a weighing of evidence. 
· Two approaches: Broad and Narrow

Narrow: Only exclude confession if positive threats or hope – Ibrahim rule. Negative right i.e. to not be coerced. 

Broad: Absence of coercion not enough – need mental element of deciding between alternatives. Herbert rule.
· Today it is accepted that the broad approach applies ( Operating mind doctrine. 

· Confessions rule is broader than that charter and has not been subsumed by the charter. 

· S.10 of the charter only protects rights on arrest and detention – confession rule applies whenever questioned by person in authority.

· Charter – BOP on A on BOP.

· Confessions rule – BOP on R BARD.

· If violate charter, only exclude under s.24(2) if brings admin of J into disrepute, but if violate confessions rule you always exclude. 
· Two objectives of confession rule – protect right of A, investigative efficiency.

· Most people would not expect A’s to make false confessions – but DNA proves they happen.

· Goes through types of factors causing false confessions – 6016. Videotapes can be helpful and prevent misconduct. 
· Promise of leniency or reduced charge will ordinarily exclude a confession – offer of counselling or psychiatric help normally will not. Statements that friend will be charged if don’t confess is OK if reasonably likely. 
· Each case goes on its own facts. 

· Getting family member to confess else another member will be charged – not OK.

· “You better tell us the truth” – not OK.  “It would be better if you told us the truth” – marginal.

· Confessions based on spiritual / religious urgings – OK.

· So some inducements are OK – will be very few confessions w/o any inducement, but should NOT be a quid pro quo. 
· Operating mind only requires that the A has knowledge of what he is saying and that it will be used against him. Operating mind enquiry is just part of the voluntariness enquiry. 
· Trickery enquiry – this is separate from the voluntariness enquiry – with the specific objective of maintaining the integrity of the justice system. But police can use some tricks because criminals are sophisticated, but cannot for e.g. inject truth serum into a diabetic on the pretence that it is insulin, the test is “would the trick shock the community?”
· Overriding concern to not convict the innocent. 

· Reformulation of the confessions rule: A confession will not be admissible as voluntary if it is made under circumstances that raise a reasonable doubt as to its voluntariness.

· Consider:

· Threats or promises

· Oppression

· Operating mind

· Police trickery

· Then this was applied to the present case: Said that the police were not offering a package deal, that they did not offer psychiatric help in a quid pro quo format, that made moral inducements, but was no quid pro quo.
· Said there were some dodgy things, but overall did not create reasonable doubt that it was voluntary. 

Arbour (dissenting)

· Said that there were improper inducements

· Said the police were skilful and deceptive, and overwhelmed the free will of the A. 

· Agrees with the law, but not the application of Iacobucci. 

· Said polygraph must be totally separate from the confession. 

· Said there was fear of prejudice or hope of advantage. 
Piche v R (6039)
Facts:
Charged with murder of common law cohabitee. Acc made statement to police that she left victim sleeping and went to her mothers house.  Then at trial she said that she planned to commit suicide, got the gun, then went to give the sleeping victim one last kiss, and accidentally shot him.  There was a voir dire into the admissibility of the first statement. TJ said that the statement was not admissible because it was not voluntary.  A eventually acquitted at trial.

Issue:
Should a voir dire be held to examine an exculpatory statement?

Held:
Must go to voir dire for all confessions.
Discussion:
· Confessions are a subset of admissions.
· Confessions are made to persons in authority. 

· In this case the R appealed on the basis that an exculpatory statement being excluded  wrongly resulted in an acquittal !!! So although the statement on its fact is exculpatory, the R would want to admit it to show inconsistency. 
· There is a theory that one must distinguish between exculpatory and incalpatory statements and that only need to assess voluntariness for incalpatory statements i.e. the A should not mind if exculpatory statements are admitted (but then why does the R want to admit them? – part of the narrative ???) – anyway – SCC said that the law will now be that this determination need not be made by the TJ, and that all statements must be voluntary if made by the A – so need voir dire. 

· A confession is any statement made by accused, either fully or partially acknowledging guilt - whether inculpatory or exculpatory statements, they are governed by the same rule of admission i.e. must just be made by the A. 
· Must be a voir dire to determine voluntariness

· “No statement by accused to person in authority should be admitted in evidence against him unless it is shown by the Crown to have been a voluntary statement”
· The proper test is one of voluntariness.  If a statement is made voluntarily, it is admissible.  Otherwise both inculpatory and exculpatory statements are inadmissible and may be subject to a voir dire.

Dissent
She did not admit any element of the offence in the statement to the police, and it impliedly denied guilt – so it was exculpatory and should be allowed in. 

Rothman v R

Facts:
Acc ch. under NCA, tells cops he does not want to talk. They put him in a cell with an undercover cop, who denies he's a cop when asked. Acc then tells all. At trial the statement was ruled inadmissible (TJ said the undercover cop with the bullshit traffic fine story was a person in authority) and the A was acquitted of possession of cannabis for the purpose of trafficking. 
Issue:
Who is a person in authority? Is this sort of statement admissible?

Held:
TJ – not admissible – was a person in authority.

CA – did not know he was a person in authority – new trial

SCC - Statement admissible – TJ erred, new trial.
Discussion:
· Regular admission does not have to be shown to be voluntary i.e. statement to person not in authority is admissible in criminal trial as it is in a civil trial with no special analysis required. So the key question is, was this statement made to a person in authority?

· A person in authority is one that the accused recognizes as such (subjective test) and so confession to an undercover cop does not bring up question of voluntariness vis. fear\hope.

· Person in authority is someone believed by the accused to have power over the investigation / prosecution, i.e. police officer, prosecutor, victim


Person not in authority: accused’s friend or relative; undercover police officer/fellow prisoner - not a person in authority as accused did not believe he was a police officer


Onus on accused to show subjective belief that it was a person in authority where person would not appear to be in authority


R had asserted his right to silence, and trickery was used here to get a statement – no problem found with police trickery in this case.
· The accused must have the subjective knowledge that the person they are speaking to is a “person in authority”.

· If they are fooled into thinking that someone is not an authority (but they really are) it is still their subjective understanding that is relevant. 

· Definition of person in authority: someone engaged in the arrest, detention, examination or prosecution of the accused. OR someone who can control or influence the course of the prosecution. OR someone who has authority or control over the accused or the prosecution against him. OR anyone speaking to the accused on behalf of or in the presence of a person in authority. 
· Where it is not clear that the person in authority could have easily been identified as such, the accused must prove that he had the subjective belief that they believed that he was a person in authority.

· A person who gathers information for the purpose of going to the police will be found to be a person in authority.

· All A’s have a right to not self-incriminate, this is why they do not have to take the stand. However this only prevents compulsion of information divulgence against the will of the A – so can’t make him take the stand or answer police questions. In this case he was not compelled. In this case the statements were voluntary. 
· Majority said that if he thought the policeman was NOT a person in authority, then it is admissible as a regular admission. Alternatively, if he thought that the officer WAS a person in authority, then it was admissible as a voluntary confession. 

This was a pre charter case ! Contrast s.7, Charter right to silence  immaterial to admissibility under the Charter to whom the statement was made - undercover police officer, friend [Burlingham, p.7-13])
Lamer (concurring): 

· The action must be such that it is so shocking to the community conscience as to justify the judicial branch in feeling that repudiating the statement is necessary to prevent the administration of justice being brought into disrepute.

· Courts must protect the innocent and the justice system. One must decide in any given case: Is it more harmful to allow the self-confessed acc to be acquitted or to allow questionable police methods to go untouched? Voluntariness is only a sub-issue of the greater concern about the system's reputation. Consider many factors: effect of exclusion on the result of the trial, the degree to which there was a breach of social values, manner in which the statement was obtained, seriousness of the charge. 

· Pretending to be a lawyer or a priest would definitely shock the community – so would injecting truth serum. 

· But in this case it would not shock the community – is like being an undercover cop in a drug underworld. Police dealing with sophisticated criminals need to resort to some tricks and some deceit is OK. 

Estey(dissent) 
· Acc made it clear he wanted to exercise his right to silence. The police (people in auth, obj. test) subverted this right through a trick. 

· The accused had exercised his right to remain silent and the police had the duty to observe that right of his – So how can any subsequent statement be voluntary!!!
· Rule for confessions to be voluntary balances need to secure convictions against repulsion of convicting the innocent. 

· Therefore, planting a disguised officer to trick him into talking “brings the administration of justice into disrepute.”

· The test: action that brings the administration of justice into disrepute should not be allowed to produce admissible evidence.  
R v Hodgson

Facts:
A accused of sexual assault of the girl he was babysitting. He was a family friend. Complainant eventually told parents who confronted the accused. Parents say he confessed and apologised, mom hit him. Dad pulled knife to force him to wait for police. Then at trial A denied confessing. Defence did not object to the confession going in, but then at SCC said the TJ should have ordered a voir dire to determine if it was a admissible confession i.e. to person in authority, and if so, was it voluntary?
Issue:
Did the TJ err in not holding a voir dire?
Held:
TJ did not err – not necessary on the evidence he had at that time to call a VD himself. 
Discussion:
Confessions rule:

· Two factors re confessions: Voluntariness and to whom it is made.
· Voluntary if w/o fear of prejudice or hope of advantage and is the statement of an operating mind. 

· Confessions are an exception to the rule against hearsay, are given lots of weight by TOF, and are founded on the idea that statements against interest are probably true. 
· Require voluntariness to ensure reliability and fairness. 

· When determining admissibility the TJ must not consider the truth of the confession – only consider the circumstances in which the confession was made ( was it voluntary, not was it true.
· Voluntariness prevents unfairness and deters coercive tactics by police etc. 
· Person in authority requirement ensures that wire tap and undercover evidence is admissible w/o voluntariness analysis. 

· In Canada voluntariness must be proved BARD by the R. (In Australia this has been changed by statute to BOP). 
· Have been various commissions that suggested that person in authority requirement be removed – but it is still the law in Canada that all statements to persons in authority must be shown to be voluntary. 

· Acknowledges the problem of private individuals (not persons in authority) coercing confessions and then no requirement to consider voluntariness – but SCC says that in these cases the TJ should CAREFULLY and STRONGLY charge the jury to consider the circumstances in which the statement was made. 
· Person in authority (PIA) generally means those involved in arrest, detention, examination or prosecution. Can also refer to people the A thought could control the proceedings against him. 
· Subjective test. But there is an element of objectivity – A cannot say that he really believed that the person could influence the proceedings against him of no reasonable bystander would say that was possible. 

· Parent / doctor / teacher / employer may all, in specific circumstances be PIA. 

· No set rules – do case by case analysis of whether the A believed that person could influence the proceedings and therefore were a PIA. 
· Burden is on R to prove BARD that was not a PIA, or if it was then was voluntary – but A will have evidence of his own state of mind, so there is some evidentiary, but no persuasive, burden on the A!

Voir dire

· If A does not ask for one, TJ must only conduct voir dire if necessary. 

· But low standard for voir dire. Does not need to be based on doubts of state of mind of A as indicated by the evidence already admitted. May well need a voir dire if there is no evidence of A’s state of mind already admitted – so cannot just look to admitted state of mind evidence. 
· Always need a voir dire for statements made to persons in authority, even if A does not ask for it. But the A can waive the voir dire if he wants. 
· If the statement is made to a person analogous to a PIA, then TJ should carefully consider a VD even if A does not ask for it. 

· But the TJ can only decide on the basis of the evidence thus far whether the receiver is analogous to a PIA – so, depending on who the statement is made to, the TJ may be justified in not asking for a VD – “the evidence must suggest that the receiver was acting in concert with the police or prosecutorial authorities, or as their agent, or as part of their team” i.e. so that they could be a person who could influence the proceeding.
Application to this case
· Complainant’s parents (and in fact almost anyone) could be persons in authority.
· The evidence at trial at the critical time did not require the TJ to call a VD himself.

· No evidence that A believed the complainant’s parents would be controlling the proceedings.

Question: if a person thinks that a person is an authority figure but in reality that person is not, then does confessions law still apply? No, I think that the regular admissions rule would apply.

R v J(J.T.)
Facts:
17 y/o sexually assaulted and then murdered a 3 y/o girl in a garage down a lane. Picked up by police, questioned, charged, consulted lawyer, lawyer left, more questions, inculpatory statement, refused written statement, taken to scene of the crime, pointed and nodded in response to questions. Convicted first degree murder, appeal ( new trial, again guilty of first degree, appeal ( manslaughter – now at SCC. 

S.56 of Young Offenders Act was applicable and contained provisions relating to statements to persons in authority.
Were issues as to whether the oral statements at the police statement and then the gestures at the scene of the crime were admissible. 

Issue:
Are the statements admissible.

Held:
No – YOA was not complied with – new trial. 
Discussion:
· s.56 of YOA addresses the problems with statements children make – are more easily intimidated by persons in authority so need extra protection mechanisms – so require adult to be present etc.

· This 17 y/o was streetwise and cocky – but the provisions still apply – they are designed to protect all youths. 

· Have to apply the provisions fairly in all cases.
· In this case the statement was voluntary but not all of the procedural protections were complied with e.g. was not told that he had a right to consult counsel / adult before making the statement and did not have that counsel / adult present when he made the statement. 

· Every time he was asked if he wanted an adult present he said yes. 
· Cannot accept that the YOA was “substantially complied with” ( new trial. 
Collins v R. (7001)
Facts:
Acc charged w/heroin possession for purpose of trafficking. She was sitting in a bar when the police officer used considerable force in gagging her by throat to prevent her from swallowing it. Found nothing in mouth, but in hand had heroin in plastic bag in her hand which the police then recovered. There was nothing in the A’s conduct right at the time that made the police suspect she had drugs on her, but they had suspicion from hearsay statements. 
Issue:
Is this an unreasonable search violating s. 8? Should evidence be inadmissible under s. 24(2)

Held:
TJ said that the officers suspicion was not based on reasonable grounds, and that the search violated charter rights, but that the administration of justice would not be brought into disrepute if the evidence was admitted – evidence was admitted and the A was found guilty. 

CA – reasonable suspicion can be based on hearsay. Agreed that the search was unreasonable, but that the evidence was admissible. 

SCC – new trial – need to know if officer was justified, his story was never given at trial. 

Discussion:
Lamer

· Do not exclude evidence to discipline the police, but only to prevent the administration of justice being brought into disrepute. 

· Improperly obtained evidence is prima facie admissible – onus is on the party who wants to exclude to prove first that it was unreasonably extracted and second that it would BTAOJID. Standard is BOP, and the presumption is of admissibility, so if A cannot meet the burden, then it will go in. 
· Is not a discretion of the TJ, but instead TJ must make finding of whether evidence is would BTAOJID, and then admit or exclude it on this basis. This is a question of law from which an appeal will lie. However finding of credibility etc on which the ruling was made cannot be challenged. 

· Leaves for another day the question of whether the A can apply for evidence to be excluded when the evidence is that which was obtained from a search of a third party.
· S.10 of the Narcotic control act was the authority for the search in this case. S.10 says that search can be done if the officer believed on reasonable ground that the A had drugs. What is reasonable depends on information officer had. Would need good information to justify a throat grab. R never established reasonable grounds in this case. 
· In this case, R was trying to determine basis for officers suspicion, A objected, and so court never got that information – this was a mistake – CAN admit hearsay evidence to determine basis for officers belief because the statement the officer heard are not being admitted for their truth, but just to determine if the officer had reasonable grounds for the search i.e. would an officer who had been told those things (him not knowing whether they were true or not) have reasonable grounds for the search? – non-hearsay purpose. 
· So A had shown on BOP that was unreasonable search and seizure, so violates s.8.

· Must also consider if exclusion of evidence would BTAOJID, may have that effect whether is excluded or admitted – decide which is better. 
· Is an element of community values in the decision of what would BTAOJID. Not the untrammelled discretion of the TJ. 

· Must consider all the circumstances: (this is a list considered by various courts – not a list which Lamer invented!)
1. What kind of evidence was obtained? (if it is real evidence then it will not make the trial unfair i.e. that real evidence existed irrespective of the charter violation. Conversely evidence gotten contrary to right to counsel or right to silence did not exist independent of the charter violation and would be unfair to use.)
2. What charter right was infringed?

3. Was the violation serious? (If violation was unnecessary it is more likely  to be serious – so matches with #10. If exclude evidence based on trivial breach then that would also BTAOJID).
4. Was it deliberate, or done in good faith (or was it inadvertent)?

5. Did it occur in circumstances of necessity?

6. Were there other techniques available?

7. Would the evidence have been obtained in any event? (In this case it probably would have.)
8. Is the offence serious? (more serious points to admissibility - however if would make the trial unfair to admit the evidence, then the offence being very serious will not justify admission)
9. Is the evidence essential to the charge?

10. Are other remedies available? (Lamer rejects this one – says if it would BTAOJID then other remedies are irrelevant)
· The above is not an exhaustive list. 

· Can still use tricks to catch A’s, just not ones which shock the community. Says that takes more to shock the community that it does to BTAOJID b/c under s.24(2) would have just violated the Charter – so not justified in having a high test. But conversely the police tricks are likely not unlawful. 

· Says that the French version of the charter translates to “could”, not “would”, and this suggests lower threshold. 

· In this case it was real evidence – using it would not make trial unfair. Cost of excluding it is high. However in this case we do not know what grounds the officer had for justifying his behaviour – took a flying tackle – need a new trial to know why. If he has no good reason then the evidence should be excluded – court must distance itself from blatant and unfounded violations of charter rights. 
· Test from old CAN for what breaches s. 24(2): the allegation is under s. 8: the freedom from unreasonable search and seizure  - Once this is proved, then you move onto s. 24(2) . If the admission of the evidence in some way effects the fairness of the trial such that it would bring the administration of justice into disrepute, it should be excluded.
· There is NO violation of s. 8 if 


- The search is authorized by law


- The law is reasonable (constitutional challenges of the law happen here.)


- the manner in which the search is carried out is reasonable. 

- i.e. in light of the circumstances of the search, were the methods reasonable. If there is no potential for violence, was violence used. Was there information that C was a drug handler, and if not, was the flying tackle reasonable?

· The determination is NOT about the disrepute caused by the improper actions of the investigators or prosecutors. It is: does the admission of this evidence lead to the further disrepute. 
· The Test: would the admission of the evidence bring the administration of justice into disrepute in the eyes of a reasonable man, dispassionate and fully apprised of the circumstances of the case?

· So for exam – if arguing to exclude the evidence – can try the shocks the community test, and the s.24(2) test for exclusion. This case implies that both tests can apply – did not loose the shocks the community test when got the charter. 

· For exam – formulate all the different tests for the whole course so can quickly apply them to fact patterns. 

McIntyre (dissenting)
· Says that should apply the reasonable man test in deciding if it would BTAOJID. 
· Says that in this case it would not. 

· McI says he is using different test than lamer, but they both quote the same reasonable man description when describing their tests. But McI does not go through the list of 10 factors like Lamer does – McI does more of a gut feel approach. 

R v Fliss (7013)
Facts:
Wiretap evidence of undercover cop’s conversations with the accused. Cop had judicial authorization to wear a wire while undercover and talking to F. F told all about the murder to the cop and how after he knocked the girl on the bike over, he beat her to death with a blunt object then put her body in the forest such that it would look like a sexual assault. It turns out that the judicial authorization was faulty. TJ excluded the tape and transcript but allowed the oral testimony of the officer, and then allowed him to read from the transcript – this last bit was where the TJ made the error.
The purpose of the confession so far as the undercover cop and the A were concerned was for the cop to get the full story so he could arrange for someone else to make a confession such that the A could rest easy.

Issue:
Is the recording admissible and is the cop’s testimony as to the contents of the recording admissible?

Held:
The cop may testify as to the statements of the accused and may use the transcript of the recording to refresh his memory, but may not just read from the transcript. 

Discussion:
· In R  v Duarte it was held that “the interception of private communications by an instrumentality of the state with the consent of the originator or intended recipient thereof, without prior judicial authorization, does infringe the rights and freedoms guaranteed by s. 8”. [Although it is not a criminal offence – see CCC s.184(2)(a) – but violates charter if done by the state.] 

· The cop may testify as to the statements of the accused under the admissions exception. Note, the accused did not realize that he was speaking to a person in authority therefore this was not a confession. 

· The cop was entitled to use the transcript of the recording, even if it was inadmissible, as a memory refreshing device. 

· To determine if the recording was admissible, the court applied the Collins test for admissibility. Do not ask if the error which led to the charter rights being invaded was serious or trivial as Arbour suggests, but ask whether the admission of the evidence would BTAOJID.
· Following Duarte, in this case it did violate s.8 because the TJ held that the evidence on which permission was given was inadequate and therefore permission should not have been given. So now need to decide of admission would BTAOJID.

· Gave a three stage test for determining if it would BTAOJID.

1. Does the admission of the evidence affect the fairness of the trial?

2. How serious was the charter breach?

3. What would be the effect of excluding the evidence on the repute of the administration of justice?

Stage 1
· Fairness – Do not consider real / v non-real evidence. Consider conscripted v. non-conscripted evidence. (conscription = forced extraction / compulsion contrary to desire or interest). Did the breach induce the accused to conscript evidence against himself and in violation of charter rights? Conscripted evidence could be statement, DNA sample etc.  
· No – the accused volunteered evidence and was not detained or compelled to say anything in violation of his charter rights. Moreover, the evidence would have been obtained with or without the wire (through the testimony of the cop!) Therefore, admission would not render the trial unfair. 

Stage 2
· Seriousness – officers acted in good faith, they applied for judicial authorization, and even the application judge thought that it was a reasonable request. That the TJ didn’t think so doesn’t mean that the cops acted in bad faith.

· Also, the accused volunteered the information, thereby indicating that he did not have a high privacy expectation in regard to his statements.

Stage 3
· Effect of exclusion on the administration of justice: the charge is serious, and the accused freely admitted guilt because he believed it was in his best interest. Moreover, the statements turned out to be totally true. And the evidence was admitted via the officers viva voce evidence anyways, so the effect of the exclusion of the evidence would indeed be to bring the admin of justice into disrepute. 

So said would not BTAOJID to admit the evidence. 
Arbour concurring
· A conversation with a police officer is not a search and seizure, only the recording of it is. 

· Here the wiretap evidence was excluded and only the oral testimony was admitted – so there no evidence admitted which was seized contrary to the charter – so do not have to do a s.24(2) analysis. So Arbour just says that it was a small error of the TJ to allow the officer to read from the transcript, and that she would apply s.686(1)(b)(iii).

· Arbour says that she does not know how Binne came to apply s.24(2) – but I think Binnie was covering the scenario of if the improperly seized evidence was effectively admitted because it was read out by the officer in court.

R v Jarvis (7022.1)
Facts:
CCRA investigated Jarvis for tax evasion. Got evidence on the understanding that was only for civil penalties. Then the investigation turned criminal and the R wanted to use all of the evidence from the civil investigation even though Jarvis had not been warned of rights to counsel, silence and to not be subjected to unreasonable search and seizure. 
Issue:
At what stage does the A need to warned of his Charter rights, what evidence should be excluded in this case? 
Held:
New trial ordered – TJ incorrectly excluded evidence which should have been admitted.
Discussion:
· Audits and investigations are different processes with different requirements.
· In audits the A must work with and assist CRA to some extent. In investigations it is a fully adversarial process and the A has charter rights and does not have to divulge all information. 

· Mens rea is required for criminal penalties. 

· The provisions of the ITA which allow information to be gathered say that it will be used for “administration or enforcement”, but, based on statutory interpretation, the SCC says that this does not include criminal prosecution.
· Said that it is hard to know when change from audit to investigation, but that it will be when the predominant purpose of the investigation is to determine penal liability.
· Even when there are reasonable grounds for believing that criminal charge would succeed, that will not mean that you have crossed the line, CRA may decide to only apply civil penalties for expediency purposes. 

· Can get a search warrant and still be in the audit stage – will not say that cross the investigation threshold early because that will compromise audit powers.

· Saying that only cross the threshold when criminal charges are laid is “too late” – may lead to charges being delayed so can get more “audit information” when are actually collecting mens rea information. 

· Whether have sent the file to “special investigations” is a factor indicating that have crossed the threshold, but is not determinative. There are many factors in the contextual analysis. Non exhaustive list:

1. Did the authorities, at the time the information was obtained, have reasonable grounds to lay charges – could a decision to proceed with a criminal investigation have been made at this time?
2. Was the conduct of the parties like that in a criminal investigation?

3. Was the file sent to the investigators?

4. Was the auditor effectively acting as an agent for the investigators? Did the investigators intend the auditor to get evidence for them?

5. Were they looking for mens rea evidence, or just general evidence?

6. Are there any other factors suggesting that were doing a criminal investigation?

· Information validly collected as part of a honest audit before transformation into criminal investigation CAN be used for criminal investigation. 
· However when predominant purpose is criminal investigation, then A has full charter rights from then on. Including the right to be warned of his charter rights. 
· Once is a criminal investigation – cannot use general ITA “requirement powers” provisions – have to get warrant if want information. 

· Can still carry on with CRA audit even though criminal investigation has started. And auditors can still use requirement powers, but cannot share this information with the investigation branch. 
· In this case the auditors behaviour was dodgy, but did not use requirement powers, or deceptive behaviour to get information for the predominant purpose of criminal investigation. 

· Up to and including the April 11th meeting it was still an audit, only just afterwards did it become an investigation – so all of that evidence is admissible in the criminal trial. 
· There was some banking evidence given under the requirement powers which was when investigation was underway – this is inadmissible at the new trial. 

Noel (Committee of) v. Royal Canadian Mounted Police

Facts:
N is hit by Cop engaged in a police chase. He falls from his motorbike, N’s unconscious in the hospital and the cops go and get the doctor to give them a sample of his blood. RCMP did not have a  search warrant like they were supposed to. Then they want to admit that sample as part of the defence at trial when N is suing the RCMP for negligence. RCMP say that the P was contributorily negligent and that the blood sample will show that he was impaired by alcohol, drugs or fatigue. TJ said that blood sample was relevant because presence of alcohol will go to P’s negligence. 
Issue:
can s. 24(2) be used to exclude the blood sample?

Held:
Evidence inadmissible.
Discussion:
· RCMP is bound by the Charter. 

· The taking of the blood w/o a warrant did violate s.8 of the charter. This violation is at the serious end of the scale and if this was a criminal trial it would be excluded on the basis that to admit it would BTAOJID. 

· ICBC cases had similar facts but there the exclusion of the evidence was held to have lead to disrepute. However there the gaining of the blood samples was not done by ICBC themselves, but by the police. ICBC just wanted to use the samples, and they were allowed to do so. 
· However here, the RCMP themselves sought and acquired the evidence from the unconscious plaintiff. 
· The Cop went to the hospital and got evidence without the consent of the plaintiff. 

· it is conscriptive evidence in that the police would not otherwise have been able to get. 

· The search and seizure was against the Charter as not authorized by law.

· They could have gotten the blood with a valid search warrant, but chose not to. 

· In this case admitting the blood certificate would BTAOJID, so it is excluded.

R v Hynes

Facts:
Facts not given.
Issue:
At what stage of the proceeding should the court make a determination under s.24(2) i.e. when should it decide whether the admission will BAOJID?
Held:
At trail, not at the preliminary enquiry, don’t even try to argue exclusion under s.24(2) at prelim enquiry! 
Discussion:
Court splits 5 vs 4.

McLachlin (majority)

· The preliminary hearing judge may hear objections to confessions on the basis of voluntariness but not an application that the statement was heard in a manner that runs afoul of the Charter. 

· Rationale: voluntariness is a determination made from the circumstances of the case at hand, but a Charter application deals with issues of disrepute of the entire justice system. 
· The Charter determination is too lengthy and would thus hamper the intended function of the preliminary hearing as an “expeditious charge screening mechanism.”

· The s.24(2) analysis must take all of the circumstances of the case into account – this cannot be done on the summary evidence available at a preliminary hearing, but must wait until there is substantial evidence in the trial environment.

· Preliminary inquiry conclusion on charter issues will be reviewed and possibly changed by the TJ – so do not litigate charter issues at preliminary enquiry.  
· There is no right of appeal from a preliminary enquiry – and all charter issues should have an appeal process (because are basic fundamental freedoms) – this is another reason to not consider charter issues at preliminary enquiry. What if a really bad A got discharged at prelim enquiry b/c judge wrongly excluded charter evidence than then there was no appeal process!
· Preliminary enquiry can exclude non voluntary statements, but this is different to the charter analysis under s.24(2). Voluntariness is specific to the facts of the case and is a narrow analysis. S.24(2) considers the justice system broadly and how it should be administered. 
Major (dissent)
· Says that should be allowed to argue exclusion of evidence under s.24(2) at preliminary enquiry.

· A has right to make full answer at prelim inquiry.
· Charter belongs to all Canadians, not only those at trial.

· Most preliminary inquiries are presided over by judges who deal with criminal law all the time. 

· Non voluntary confessions are excluded to maintain the integrity of the judicial process – this has same considerations as charter remedies – so just do them all at the preliminary enquiry. 

R v Wigglesworth (8001)
Facts:
Wigglesworth is a cop facing discipline under the RCMP Act 

Issue:
What is an offence for the purposes of s.11 of the charter?
Discussion:
· s.11 gives a privilege against self incrimination. But only if you are charged with an “offence”, so what is an offence?
· Disciplinary offence under the penitentiary service regulations is not an offence.

· Being charged under a professional disciplinary statute is not an offence, although some authroties go the other way. 

· Does not have to be a criminal offence to be an “offence”
· SCC says that s.11 is available to those prosecuted by the state for public offences involving punitive sanctions, either provincially or federally enacted.  – crim, quasi crim, regulatory. 

· S.11 contains many words generally associated with only criminal type proceedings.

· S.2(f) of Bill of Rights says “criminal offence”, but SCC says that the omission of the word criminal in the charter was just to ensure that it applies to provincial and federal legislation. 

· Marginal note (heading) alongside s.11 of charter says “criminal and penal matters”. SCC says can give a bit of weight to headings despite rules of statutory interpretation which say otherwise. 

· S.11 protects fundamental rights, so should not give it universal application which will lead to it becoming confusing and less certain – keep it clear and simple for the serious issues, and leave other lesser rights to be protected by general fundamental justice discussions. 

· Even if crim or quasi crim offence has very small penalty – it will still be within s.11. Parking violations are offences.
· Amount of stigma involved does not influence whether s.11 applies. All laws for the public order and welfare fall under s.11.

· Maintaining professional discipline regulations are not under s.11.

· Licensing proceedings and administrative proceedings – s.11 not applicable. 

· If fines are used for benefit of fining body then it is more likely that they are an internal private mechanism and s.11 will not apply.

· If prison is a possibility – s.11 definitely applies – never put in prison for internal discipline reasons. 

· By Nature test: is it a matter of public nature, intended to promote public order and welfare within a public sphere of activity?  (i.e. something that is considered a normal subject of criminal or quasi-criminal offences) as opposed to regulatory, protective or corrective disciplinary or private or domestic matters intended to maintain discipline, professional integrity and professional conduct or to regulate conduct within a limited private sphere of activity.

· Penal Consequences Test: does the punishment involve imprisonment or a fine (so long as the fine is directed at redressing a harm done to society at large, and not as maintenance of discipline and order within a PRIVATE sphere of activity.)?

· If the tests contradict, the penal consequence test is supreme.

· Even if s.11 does not apply, the rest of the charter still does. S. 7 is not restricted in the same way, but was not argued in this case.

Application to the facts of this case

By nature test: it is a Code for internal discipline in a “private sphere” – it only applies to officers. 

But, the Penal Consequences Test: guilt can be punished by a year in prison.  Therefore, s. 11 applies!

R v Noel (8009)
Facts:
9 year old boy found dead in a tunnel. Died of strangulation. A’s brother was on trial for the murder, but was acquitted. A testified at that trial. A was semi mentally incompetent. Then A was also charged based on a string of incriminating statements he made to the police. A is charged as assisting in murder, but A says he only helped dispose of the body. He repudiated all of his incriminating statements when he testified at his own trial. At trial the TJ allowed the c-e on the prior testimony, following Kuldip, on the theory that it was only to attack credibility, not to incriminate. 
Issue:
Can N’s testimony in his brother’s trial be used in N’s own trial. S.13 of the charter suggests not.

Held:
s.13 means ( when an A testifies at trial, he cannot be c-e on the basis of a prior testimony unless the TJ is satisfied that there is no realistic danger that is prior testimony could be used to incriminate him. In this case the prior testimony was highly incriminating and so c-e is not allowed ( conviction set aside, new trial ordered.
Discussion:
· This case confines Kuldip to a very rare set of circumstances: where the prior testimony can be used for the limited purpose of impeaching credibility and carries NO OTHER RISK OF INCRIMINATION. In Kuldip the previous testimony was exculpatory but now contrary facts could be proved, so the  c-e on the previous testimony only went to credibility. 
· However in this case the c-e on the previous testimony went way beyond credibility evidence an incriminated the A.
· There were lots of incriminating statements made by the A to the police at the time of the investigation, including a signed confession, those statements are not in issue, they are admissible, it is only the trial statements which are in issue. 

· In the c-e of the A at his own trial the R tried to incriminate him, not only to attack his credibility – this is not acceptable. Difference between credibility evidence and incriminating evidence is often a fine line, but it is clearly crossed in this case.

· In this case A argued that s.13 of charter protected him, but that he had also been promised protection under s.5 of CEA.

·  In USA if W is testifying and then gets to an incriminating question – can take the 5th and not answer the question. In Canada they have to answer the question but then say that it cannot be used against them under s.13 of the charter. 
· Quid pro quo – W gives full testimony in exchange for protection. 

· Does not matter if W is voluntarily testifying or if he was subpoenaed. When asked an incriminating question, he must answer, but should first ask for s.5 CEA protection. Protection is given in exchange for the answer. 

· R cannot even admit A’s own statements from a previous trial for the same offence. 
· In kuldip were not breaking the quid pro quo b/c was only used for credibility, and to show that the W was not being truthful like he was supposed to be under the quid pro quo. You attack credibility by showing that the W was lying in the previous proceeding by c-e him now on what he said then. Cannot do this if will have effect of the previous testimony incriminating the A in the present case. 

· s.5 CEA protection is absolute – cannot c-e for any purpose at all, not even for attacking credibility. In Kuldip only charter applied, and under that you can c-e for credibility. 

· S.5 CEA  is a quid pro quo, but S.13 of the charter is rooted in the common law privilege against self-incrimination.  

· Apart from A and spouse all W are compellable, but have common law right to not self incriminate, which has now been replaced by the statutory protection under s.5 CEA. 

· Courts will allow blanket objection under s.5 CEA to a whole line of questioning. 
· S.5 protection only applies to questions which the W would have been relieved from answering under the old CL right to not answer self incriminating questions.
· It is s.5 of the CEA that gives the protection, the TJ at the original proceedings does not need to make a determination, the W will answer the question regardless. The determination is made at the subsequent trial of the W, now the A, who the R wants to c-e. But s.5 not often used – W will not have counsel, and judge will not pay that much attention b/c W is obliged to answer anyway.  However s.13 charter protection is automatic – although it only relates to incrimination. 
· Under no circumstances and the R introduce the W old testimony in chief – can only bring it up in c-e to challenge credibility.
· Rejects the suggestion that a jury can hear incriminating c-e and then effectively be told to only use it for a credibility purpose. 

· If there is any indication that the R is doing the c-e on the prior testimony not just to check credibility, but also to incriminate, then all c-e must cease under s.13 i.e. there must be no chance of incrimination – cannot rely on jury to separate credibility use from incriminating use. 
· It is OK to admit the criminal record of the A and tell the jury to only use it for credibility, and not to conclude that he is the type of person to commit crimes, that is a manageable distinction for a jury, but to tell them to ignore for incriminating purposes the statement under oath of the A when he was a W at a previous trial and admitted to doing something related to what he is now charged with – that is something the jury will not be able to separate and only use for credibility. 

· Confessions excluded for lack of volntariness CANNOT be introduced for purely credibility purposes – this would be another case of it being impossible to separate incriminating and credibility uses. 

· It is not acceptable for the R to ask the A whether he knows of the protection s.5 and s.13 offer i.e. cannot let the jury know that the A may have known that he could tell the truth in the previous case because then that testimony could not be used here. “knowledge of the legal protection does not yield an inference in relation to truthfulness one way or the other”. 
L’Heureux – Dube (dissenting)
· Says that she liked the law in Kuldip and that it should not change – instruct the jury on the use to be made of the evidence. 

· Does not like Arbour’s contract analogy. Says that the A promised to tell the truth when was a W before, now promised to tell the truth when he takes the stand at his own trial, but tells different stories. Must be lying on one occasion. If he asked for s.5 protection at the first hearing, then R cannot c-e at all, not even for credibility. So the court must assume, at the A’s trial, that the second story is true – which means that the first one was a lie – so the A broke the K, no the K is void and so the R does not need to live up to its side of the bargain, so now can c-e for credibility. 

· Not fair to have A as the only one to lie, but be the one to get all the benefit from the K which he broke. 

· Says that should just instruct the jury that cannot use it for incriminating purposes – when the evidence is tricky, then you must charge carefully. 

British Columbia Securities Commission v Branch (8026)
Facts:
Branch was a director of a BC company. Company audit was done and the auditors said that there were $1.3 million in dodgy expenses. The company had shares on the Vancouver stock exchange, so the BC securities commission started an investigation and under one of the sections of the Securities Act ordered D to testify at the commission. D refused, and said that the order to testify violated the charter because it was a quasi criminal investigation. BCSC and BCCA said that the charter was not violated and that D had to testify. D appealed to SCC.
Issue:
Does it violate the charter to make D testify and divulge other information in this case. 
Held:
No – D must testify before the securities commission. 
Discussion:
· This matter is outside the criminal justice system. 
· However for the purpose of criminal justice – A has the right to not self-incriminate. 

· D will be given “derivative use immunity” if he is forced to testify. 

· Party claiming a charter breach must establish it on BOP.

· A has burden of showing that the testimony which the R seeks to adduce in criminal proceeding was compelled testimony. The R would then have to show (on BOP) that that evidence would have been obtained despite the compelled testimony.
Stage 1:

· Must determine whether the A was compelled to get incriminating evidence, or for some separate legitimate public purpose. 

· Where evidence is sought in an enquiry – look to the statute to determine the public purpose being served. But also have to look at the terms of reference of the specific enquiry. 
· There will always be some ancillary purpose, but if the predominant purpose is to get incriminating evidence, then go to stage 2. If the predominant purpose is some legitimate public purpose other than to get incriminating evidence, then the A is definitely compellable, stop at stage 1, but A still gets derivative use immunity.

· If the evidence will be of slight effect to the current proceedings, but very valuable for subsequent criminal proceedings, then the predominant purpose is to get incriminating evidence. 

· The burden is on the D to show that the predominant purpose it to get incriminating evidence. 

Stage 2:

· Consider the prejudices to the A. If the only prejudice is subsequent use, then there is no prejudice i.e. derivative use immunity takes care of that. But if there is other prejudice, then consider on BOP if A should be compellable. 

· It is a violation of Charter liberty interest when are compelled to testify.

Testamentary compulsion:

· In this case the goal of the securities commission is to investigate questionable practices so that they can better protect the valid and important public interest of stamping out unfair stock trading practices. This case therefore passes at stage one, the testimony is compellable and derivative use immunity will apply.
· Individuals will have derivative use immunity, but s.7 does not apply to corporations, but it will be for subsequent TJ to deal with those issues. 

Documentary compulsion

· Compelling documents may have effect of individuals who provide those documents self-incriminating themselves. 

Identity of the person who may self incriminate

· Right against self incrimination is a personal right which protects an individual’s liberty interest. Is inapplicable to corporations. So are not concerned that the corporation may be incriminated. 

· But in this case the D himself may be incriminated – so we have to go to stage 2.

Nature of the compulsion – is it just a written record of a statement which will be part of testamentary compulsion, or is it separate stand alone evidence?

· Documents are compellable, although a “but for” test will be applied to determine whether they can be used in the subsequent proceeding i.e. it will be asked “but for the previous compelled disclosure, would the R have had these documents?”
· Not all documents between solicitor and client are privileged, cannot just deposit copies at the solicitor if you want them inadmissible, the document must be for the purpose of obtaining legal advice. 

· Right to silence does not prevent the police from getting a search warrant to search your house for evidence. 
· So the documents are compellable so long as it does not violate s.8 of the charter. 

· S.8 only protects a reasonable expectation of privacy. 

· Requirements for reasonable search – in the criminal investigation context:
1. Prior authorization by neutral arbiter

2. Must be reasonable ground to believe offence committed.

3. Reasonable ground to believe evidence will be recovered

4. Only strictly relevant evidence should be removed. 

· When in non criminal context – test need not be so strict.
· Expectation of privacy lower for commercial matters – tax audits, restaurant inspections, WCB inspections etc. Many business subject to investigation as a matter of course.  

· Remember the goal – protect the public by enforcing the regulations – we are weighing this goal against the low expectation of privacy in commercial matters. 

· It is well known that the securities business is well regulated. 

· The demand for documents is one of the least intrusive means of obtaining information. 

· Business documents attract less expectation of privacy than personal documents. 

· So the state inspection of documents under the Securities Act does not violate the s.8 right to silence. 

L’heureux –Dube (concurring).
· One of the main motivators of the rule against self incrimination and the right to silence is that compelled testimony is unreliable and will confuse the TOF.

· Notions of individual dignity and fairness and privacy are secondary to unreliability concern. Well this applies to testamentary evidence. Where the evidence is documentary, then it is dignity, fairness and privacy etc that is driving the rule against self incrimination – there are no unreliability issues with such issues. 

· Objection as subsequent trial must relate to the manner in which the evidence was obtained, not the factual contents of the evidence. 
· The likelihood that the individual will eventually face a charge which will deprive liberty is an important factor in determining whether compellability now will violate s.7. 

· This less likely it is that will ultimately be a deprivation of liberty – then the less chance that it will be manifestly unfair to make the A testify. 

R v Jabarianha (8041)
Facts:
W asked A to drop him off at friend’s house, but wait 5 minutes. W then returned with a stolen tool box. A saw police arriving, panicked, drove off and hit a parked car. A charged with breaking and entering and possession of stolen property. A W at trial said that he committed the crime, and the A did not. This W was then protected by s.13 of the charter. A was convicted despite the testimony of the W. TJ said it did not believe W when W said that he did not know that he could not be prosecuted based on the evidence he gave in court. 
Issue:
Should the R be allowed to c-e the W on his knowledge of s.13.
Held:
Should not be allowed to c-e on knowledge of s.13.
Discussion:
· W is presumed to know the law.
· c-e on s.13 will be more prejudicial than probative.

· S.13 only gives limited protection – R can still prosecute and can rely on other evidence, just not on the A’s testimony.  

· Also the testimony could be used in subsequent proceedings for the purposes of credibility (Kuldip) (But I think this was overruled for fear that it would confuse the jury).
· So the inferences the jury should draw will depend on what the A understood he was protected from – gets complicated – and not normally that probative – so don’t allow it. 

· And then what if the W claims solicitor client privilege – then how does the TJ charge the jury!!!

· When W gives such testimony there is risk of either change of perjury if lying, or prosecution if telling the truth.
· In some cases, say where the is evidence of the W having incentive to lie, or being involved in a plot, then probative may outweigh prejudicial, but just being friends, as here, is not.  

· Apply 686(1)(b)(iii) – no substantial wrong or miscarriage of justice. 
Re Director of Investigation and Canada Safeway (8042)
Definition of solicitor client privilege.

“That rule as to the non-production of communications between solicitor and client says that where (as here) there has been no waiver by the client and no suggestion is made of fraud, crime, evasion or civil wrong on his part, the client cannot be compelled and the lawyer will not be allowed without the consent of the client to disclose oral or documentary communications passing between them in professional confidence, whether or not litigation is pending”. 

Wheeler v Le Marchant (8042)
Facts:
Action for specific performance. P and D had a contract. P would erect buildings, then D would pay him and lease the land on which those buildings were placed to him. D defaulted. P brought this action. P requested various documents, D claimed solicitor-client privilege with respect to a number of documents because they were sent from third parties to lawyers. Some of the documents which D did not want to disclose were relevant to other litigation which D was involved with – D was trustee in a will which was being litigated. 
Issue:
Does D have to disclose the documents?
Held:
Documents produced by or sent to solicitors after the litigation has begun for the purposes of the litigation are privileged.

Discussion:
Doctor / patient, person / priest communications are not protected, nor are intimate confidential communications between friends. 
Solicitor-client privilege "is a rule established and maintained solely for the purpose of enabling a man to obtain legal advice with safety" and only protects those communications necessary to that purpose.

Does not have to be pending litigation for there to be a privilege.

What the client says and what the solicitor says is privileged. 

In this case the solicitor asked a third party, a surveyor for information regarding the land, now he wants this protected by privilege because it is part of his preparing to give legal advice – this takes the rule unnecessarily far and no such privilege will be given. 

Documents requested of a third party by the solicitor for the purposes of researching legal advice are not privileged.

Anderson v The Bank of British Columbia (8045)
Facts:
Old case – 1876. Bank of BC has a branch in Oregon and head office in London England. Some dodgy dealings by the Oregon branch with one of the accounts. Claim made to head office. Head office asks Oregon for full explanation, but does not say that it is for purposes of legal advice. Now P wants this letter. D seeks to have it withheld under solicitor-client privilege.
Issue:
Is the document privileged?
Held:
No - Where a communication does not specifically state it is intended as a confidential communication to a lawyer, it is not privileged.

Discussion:
· The rule of privileged communication b/n solicitor and client is based on the need for the client to be able to fully disclose all the particulars of an action w/o fear they will be revealed. Communication from the agents of the client are also privileged, as are communications to the lawyer's agent.  If the solicitor obtains information from a third party, it is also privileged.

· A client may communicate through an intermediary / agent without impairing the privilege. This includes getting an agent to write a letter to the solicitor for him, or deliver a verbal message AND this means that on the lawyer’s end, it is not necessary for the lead lawyer to do all of the communicating himself: his junior, student, associates and employees and agents are also bound by this privilege.
· Privilege protects only the communication itself from disclosure – the surrounding circumstances of the communication are not privileged nor are acts or transactions performed by the lawyer to implement a communication from the client. i.e. an accused’s conversation over the phone can’t be entered for its contents, but the fact that a call was made is admissible. 
· A document which was in existence before the client consulted the lawyer does not acquire privilege when it is sent to the lawyer for an opinion on it. 
· If the letter was sent via a third person to the solicitor, then it will not be privileged. 
· Once the privilege is established, it will last as long as the client wishes it to, and he may waive it at any time.

· Communications with priest and doctor are not privileged. 

Susan Hosiery Ltd. v M.N.R. (8049)
Facts:
Not given

Discussion:
2 types of privilege:

· All written and verbal communications of a confidential character between a lawyer and a client relating to the legal advice is privileged

· All materials created or obtained specially for existing or contemplated  litigation is privileged.

Reasons:

· Must be able to communicate freely

· Extends to incidental materials that would tend to reveal such communications, and to the legal advice itself. Does not matter if is verbal or written.
· Cannot allow opposition to dip into the lawyers bag at the last minute and get the evidence they want – would be a travesty of the legal system. 
Voth Bros. Construction v North Vancouver Dist. No. 44 Bd. Of School Trustees (8050)
Facts:
Was a construction of a school contract, P contactor encountered rock and was going to start an action. School board, the owner, says that the documents prepared were prepared in anticipation of litigation. P applies for documents. D says they are privileged. Application judge agrees and would not disclose the documents.
Issue:
Should the documents be disclosed.
Held:
Some should / some should not.
Discussion:
· Public interest is best served by narrowing the rule for privilege. 

· Rejects the sole purpose test – very hard to determine whether there was some other purpose, so this may sway to far in the D’s favour.
· Adopts the test of Justice Bartwick ( “A document which was produced or bough into existence either with the dominant purpose of its author, or of the person or authority under whose direction, whether particular or general, it was produced or brought into existence, of using it or its contents in order to obtain legal advice or to conduct or aid in the conduct of litigation, at the time of its production in reasonable prospect , should be privileged and excluded from inspection”
· So the test in dominant purpose, not sole purpose. 

Hodgkinson v Simms (8054)
Facts:
P says that the accountants gave him bad investment advice and he has now lost out. Claims negligence and breach of fiduciary duty because the accountants received secret commission on the property developments which the accountants encouraged the P to invest in. Defendant wants to have access to photocopies the plaintiff's counsel has. D says that it has changed offices 4 times recently and things have gone missing. Copies were made by the P solicitor or documents obtained from third parties i.e. the photocopies are of unprivileged information, but they are difficult to obtain, and they are in the briefcase of the P solicitor. The documents were not made for the purpose of litigation, but they were copied for the purpose of litigation and are in the briefcase for the purpose of litigation. P says the D could track down the docs himself, D says he does not have to because the doc’s are not privileged. 
Issue:
Are these documents privileged?

Held:
The documents here are held to be privileged.

Discussion:
· Documents such as cheques, invoices, legal bills and other commercial or non-commercial documents may be privileged in certain cases. 

· Believes in full disclosure, but disclosure should not displace privilege – privilege has separate and valid justifications which the benefits of disclosure do not negate. 
· Should not allow opposition to dip into the solicitors brief. Solictor has specific plan to present evidence in a way to represent the truth – the opposition will not understand the way the evidence was to be presented and may misuse it to distort the truth. But even more significant reason is that must allow parties full access to unrestricted legal advice. 

· Solicitors acts are protected for the use of the client, not the opposition. 

· Would discourage employment of solicitors if all their work could be exposed to the opposition. 

· The purpose of privilege is to ensure that the solicitor, in gathering information for his client, may proceed w/ complete confidence they will not be revealed.  MacEachern puts the two separate notions of privilege, the confidential communications and the solicitor's brief together, and says that the same underlying principle of wanting to allow unrestricted advice and preparation underlies them both. 
· Dominant purpose test:  If the dominant purpose of the document is for obtaining legal advice or the conduct of litigation, it is privileged. 

· The original docs were not produced with dominant purpose of litigation, but the photocopies were. Where the lawyer has used skill and judgement to accumulate the documents – he should be entitled to claim privilege. 

· D wants to see the doc’s, partly to learn what is in P counsel’s mind – that is a mischief which should not be allowed.

Summary notes from an old can:

Barrister's brief:
1. document must have been created after litigation began or in anticipation of litigation.

2. Dominant purpose for creating document must have been for legal advice on or use in litigation.

3. document author must have known for barrister's brief.

 A pre-existing doc does not acquire privilege by being put in litigation file (Wheeler v. Le Marchant)

 No privilege for document asking for information where author did not know that legal advice or lis was its purpose (Anderson v. Bank of BC) 

 Lis has to be the dominant consideration of document (Voth Bros v. North Van)

 All documents created or obtained specially for the lawyer's brief are privileged. Lawyer's case preparation must not be inhibited.  Adversarial.  (Susan Hosiery)

 Copied documents are privileged, even where original documents are not.  (Hodgkinson v. Simms)

 Copies of docs from similar cases in US, including D’s own docs are privileged (Hunt)  

Bell v Smith (8060)
Facts:
D wanted a judgment of the basis of a negotiated settlement with P's lawyer, "S" i.e. they had settled and D wanted it noted in court that they had settled. P was now saying that there was no settlement, that they were going to trail.  P had retained another lawyer.  D called "S" to testify about the terms of the settlement.

Issue:
Can "S" testify?

Held:
There is no evidence of a waiver.  Therefore, "S" cannot testify.
Discussion:
· It is the duty of the lawyer to refrain from disclosing confidential information unless his client waives the privilege. 

· Privilege continues after termination of retainer. 

· Whether the P objected or not, the solicitor should not be permitted to testify – the court should know of the solictor’s duty to his client and should disallow the transgression.

· Solicitor should not be willing to testify unless HE can show the P has waived the privilege. 

· It is improper to induce a breach of duty – so the D’s lawyer should be weary of questioning the solicitor on the stand. 

R v Shirose (8061)
Facts:
Sting operation – officer pose as drug users and buy from street dealers. Legality of this is well established. Reverse sting =  officers pose as drug lords offering large amounts for sale – legality of this not so clear. Police sought legal advice as to the legality of a reverse sting operation. The accused made an application for a stay of proceedings based on abuse of process saying that it would shock the community. 

RCMP argued defence of necessity and good faith. A said that if want to use good faith defence then have to disclose communications between DOJ lawyer and police. RCMP claimed privilege. 

At trial the information was excluded and the A’s were convicted of conspiracy to traffic and were given stiff sentences. 

Issue:
Should the advice given by the lawyer to the police be disclosed; does the communication meet one of the exceptions to privilege? 

Held:
Part of the advice concerning the legality of the reverse sting operation and the liability of officers to prosecution should be disclosed 
Binnie found that the RCMP waived the privilege when they relied on the communications to support the good faith defence. 

Discussion:
· R argues that no matter what advice the RCMP got, their behaviour does not justify a stay on the grounds of AOP – so no need to disclose the information from the solicitor.  SCC does not agree – the RCMP argued good faith, but if they were told not to do it but did anyway, then that would not be good faith, so the advice they got is relevant and should be disclosed. When they argued good faith they waived their privilege. 
But first deal with some preliminary issues

Was there ever a privilege covering the advice?

· RCMP could be liable to legal action if they get the law wrong.

· They should be allowed to get legal counsel like anyone else.

· In house counsel was retained to give legal advice, made in confidence, and it makes no difference that the counsel was in house. 
· Not everything done by gov lawyers is privileged, but similar rules that apply to corporate in house counsel will apply. 

· No privilege applies to mere business advice.
· In this case a privilege did exist when the RCMP got advice form the DOJ.

Does the “Future Crimes” exception negate the privilege?

· A communication is not privileged if it is in furtherance of a criminal purpose. 
· In this case the advice was not to help plan of facilitate the crime – it was to determine if the plan the police were perfectly capable of implementing was valid – this is the type of advice that is given every day. 
· The privilege is not automatically destroyed if a transaction turns out to be illegal.

· But if the client has illegal intention in mind when he gets the advice, then there will be no privilege.

· The client must either conspire with the lawyer, thus having the lawyer facilitate the illegal act, (this is outside the lawyers professional employment) OR deceive him ( in which case there is no professional confidence) MOREOVER, the client must have a criminal purpose with them at the time they’re getting the legal advice. 
· So if the client either “duped or conspired” with the lawyer – in both cases the privilege would be destroyed

· Application: the cop thought that what he was doing was lawful and thus had not intent to conspire or dupe the lawyer. 
· If, after getting advice, the A then commits a crime, does that destroy the privilege regarding the advice previously obtained – no, need something more, something to suggest the lawyer was a dupe or conspirator.

· However, the Crown’s own position was that the decision to do the sting was taken with the participation and agreement of the DOJ ( it was a joint venture – so if it had turned out to be illegal then it would have been a conspiracy. So what should have happened is that the TJ should have been provided the documentation for a determination of whether the advice facilitated the operation and thus should have been disclosed as unprivileged OR if the advice was merely regarding the legality of the operation which would have made the DOJ neither dupe nor conspirator, then the documents should have been kept private – this special procedure is only when the parties admit, or there is evidence, that the activity was a joint effort. 

Does the right of the A to make full answer and defence waive the privilege? – a.k.a. public interest

· Where the application of privilege has the effect of preventing the accused from making full answer and defence, then disclosure should be made.
· As of this case, the full answer and defence privilege exception does not apply to an abuse of process application against the Crown. The A is the one who bought the application – the R is making the defence. The innocence of the A is not at stake in this application – it is only dealing with disclosure of documents. The fact that the A needs the documents to make full defence in the ultimate trial was not accepted by the court – well maybe the point is that the application was for a stay of proceedings, not for disclosure of documents – this is not clear – but in this case it is not critical because it was found that the RCMP waived the privilege.
Did the RCMP waive the Solicitor Client Privilege?
· The officer getting legal advice to confirm his own views of the legality of the operation is not a waiver.

· The RCMP is the “client”, if the individual officer was the client, then he would have waived the privilege when speaking to other officers – absurd!

· If information was given to those outside RCMP – that would waive the privilege. 
· It is not always necessary for a client to actually disclose a part of a privileged communication to constitute a waiver. 
· It is sufficient in this case to find a waiver for the RCMP to support its good faith argument by undisclosed advice from legal counsel in circumstances where, as here, the existence or non-existence of the asserted good faith depended on the content of that legal advice. 

· If a party puts their state of mind forward as a defence, then generally they impliedly waive solicitor client privilege. 

· In this case the RCMP voluntarily CHOSE a state of mind defence, and so waived the privilege.

The effect of the mistake by the TJ to not disclose the communications:

· Good faith issue is critical: If the operation shocked the community values then it would be unlawful and the A could not be convicted on that evidence. But the advice the RCMP got will determine the shock value – what if they had been told that it was totally illegal, but went and did it anyway!
· Need a new trial to decide if the operation was legal.

Disclosure Direction
· Is not an open file – only discussions between RCMP and DOJ related to the legality of the sting operation are to be disclosed. 
Nature of new trial

· Even if RCMP acted contrary to advice – does not mean that there should be an automatic stay of proceedings. They may not have relied on the advice. Maybe the lawyer got it wrong. 
· Did not have much violation of the A’s rights in this case, no drugs ever got to the actual market. 

· Entrapment – which is when the police go undercover, is the version of AOP that allegedly happened here.

· When AOP is alleged – don’t have a whole new trial, just ask if it was actually an AOP – so the new trial is limited in this regard. (It could not have been an AOP if it was actually legal).

Smith v Jones (8072)
Facts:
J is charged with aggravated assault. Counsel arranges a doctor visit to get evidence for insanity defence or for speak to sentence. S is a psychiatrist who sees J and determines that J is a continuing danger to the public – i.e. that he would commit murder again – he plans to be  a serial killer of prostitutes. 
When S found out that his report would not go to the judge, he started this action to see if he could disclose what was said to him in confidence.
Issue:
Can S disclose? Public safety exception to the solicitor client privilege – what circumstances and factors must be found?

Held:
TJ found that S HAD to disclose. 

CA said S COULD disclose.  

SCC said COULD disclose, but only the parts showing clear threat of serious imminent harm. 

Discussion:
· Start with the assumption that the report is protected by solicitor client privilege – the strictest kind of privilege there is. 

· S-C privilege is critically important – clients must be able to seek full legal advice.

· Is a privilege of the client, not the lawyer. 

· Burden is on the party seeking to set aside the privilege. 

· Privilege is no longer just a rule of evidence – is a substantive rule!

Innocence of the A exception
· Will break the privilege if the A needs the information to make a full answer and defence. This is the law in Canada but in 1995 the HL said that no such exception would be made in English law.
Criminal communication exception

· If the communication is illegal in itself – say a fraudulent legal aid application, then it will not be privileged.

· Communications for the purposes of planning a crime is not privileged. 

Public safety exception. 
· Was a case where inmates privilege was compromised for the safety of the members of the prison system.

· When public safety is involved and death or serious bodily harm is imminent, the privilege should be set aside.
· Public safety exception applies to ALL privileges.

· The right to privacy in a solicitor – client relationship is so fundamentally important that only a compelling public interest may justify setting aside solicitor client privilege.

The factors to be considered, remember that the relative weighing of them will depend on the circumstances:
Is there a clear risk to an identifiable person or group of persons?

· Questions to ask:

· Is there evidence of long range planning?

· Has a method for effecting the specific attack been suggested?

· Is there a prior history of violence or threats of violence?

· Are the prior assaults or threats of violence similar to that which was planned?

· If there is a history, has the violence increased in severity?

· Is the violence directed to an identifiable person or group of person? i.e. as a general rule the target people must be “ascertainable?”

· Great significance is given to clear identifications of victims, but the weight of each factor varies with the case. 
· However, if there is a large class of possible victims, then a strong, clear threat will be compelling in light of the other circumstances.

· But a general threat to everyone in a community may be too vague to warrant setting aside privilege. However, if the threat was sufficiently serious and imminent, it MIGHT be appropriate.

· Requiring the group to be ascertainable gives the TJ flexibility in deciding if the privilege should be broken
Is there a risk of serious bodily harm (including serious psychological harm) or death?

· Must be in danger of death or serious bodily harm. 
· Serious psychological harm may constitute serious bodily harm. 
Is the danger threatened imminent?

· The threat must such that it creates a sense of urgency: i.e. a reasonable bystander would be convinced that the killing would be carried out.
· There is no time limit placed by the court: a statement made in a fit of anger may not be imminent, in the circumstances. And a threat made against a particular person to be carried out in a number of years when get released from prison may sufficiently create a sense of urgency. 

( break the privilege if there is a clear and imminent threat of serious bodily harm to an identifiable group.
The Extent of Disclosure: 

· It must be limited to those aspects of the report or document which indicate that there is an imminent risk of serious bodily harm or death to an identifiable person or group i.e. downtown east side prostitutes. 
· Must limit disclosure as much as possible – remember that solicitor client privilege has become a right! So violate the right as much as possible.

Application to this case:

· Would a RP consider the danger severe and imminent – yes.
Clarity

· Group is specific, method is decided, done similar in the past, modified his basement, bought tools etc.

Seriousness:

· Will be serious bodily harm.

Imminence
· The most difficult requirement. 

· Has been reasonably well behaved for 15 months, although he has been breaking his parole conditions and has been visiting the downtown east side in violation of parole. 

· But he Dr did follow it up – must have thought it was imminent.

· He knew he had to be well behaved when on parole – would get beaten up if he was sent to jail – that would have motivated him. 

Conclusion:

· Imminence may be a bit lacking, but all factors taken together indicate that is appropriate to partially break the privilege. 

· When you plan to break the privilege you should tell the target, the police or a crown prosecutor – depending on the specific circumstances – don’t have to apply to court necessarily.
Dissent by 3 members:
· Can waive solicitor client privilege for benefit of public safety.

· However this exception will not include conscriptive evidence. 

· Fearful that expanding the exception like the majority did would make criminals less likely to disclose their disorder and seek treatment, which would lead to a greater danger to the public overall. 
R v Brown (8083)
Facts:
Not given. 
Issue:
The innocence exception to privilege – when should the privilege be broken?
Held:
In this case it should not have been broken. 
Discussion:
· Both solicitor client privilege and the right to make a full answer and defence are POFJ. 

· S-C privilege is not absolute. 

· SCP should only be compromised in most stringent circumstances.

· Because of the abhorrence for wrongful convictions – SCP will sometimes give way to right to prove innocence – but only where core issues going to guilt are involved. 

Threshold test to decide if will apply the McClure test:

· The accused must establish that the information he seeks from the solicitor-client communication is not available from any other source and he is otherwise unable to raise a reasonable doubt.

Two stage McClure Test: 

1. The accused who wants the documents to be produced has to show that the there is an evidentiary basis on which to conclude that a communication exists that the communication could raise a reasonable doubt as to his guilt.

2. Then, if such an evidentiary basis exists, the TJ should examine the communication to determine whether in fact, it is likely to raise a reasonable doubt as the guilt of the accused. 

· If the judge decides that the communication is likely to raise a reasonable doubt, then the communication can be disclosed. 

· The bold words in stages 1 and 2 show that the standard in stage 2 is stricter.
· In this case the motions judge prematurely disclosed the information – was not clear that info was not otherwise available and that that info was required to raise a reasonable doubt.

· Should determine if voluntary disclosure is possible before order disclosure. 

Timing of the Accused’s Application using the McClure Test: 

The application should be made at the end of the Crown’s case so that the TJ will be in a good position to determine if the Crown has made out a case of guilt beyond a reasonable doubt (if no, then there is no need for the disclosure as the accused has won and the accused’s innocence is not at risk.

Scope of Disclosure: 

Manner (including conditions) and scope of disclosure is at the discretion of the TJ.

Only the amount necessary to allow the accused to raise a reasonable doubt.

Disclosure should be made to the accused and to the Crown?

McClure application is only for the A whose innocence is at stake – is not to be used as a method of discovery by the R. 

Immunity of the Privilege Holder

The disclosure of the privileged information is to be used for the benefit of the accused – not to get evidence against the privilege holder. 
Privilege holder will have immunity under s.7 of the Charter and the right against self-incrimination – so their statements to their solicitors cannot be used against them in a subsequent proceeding. 
Cannot even use the information to impeach the A (i.e. w.r.t. credibility, in a subsequent proceeding) ( so there is “use AND derivative use” immunity.
However there is not absolute immunity – can still charge the A for the crime, just cannot admit anything that he said to his solicitor as evidence. 

Allowing absolute (transactional) immunity would allow co-conspirators to manipulate the justice system – if A were charged then B could confess to counsel. A would raise a reasonable doubt (maybe), and B would have immunity – will not allow immunity to go this far. 

Slavutych v Baker (8087)
Facts:
S filled out a peer review form that was labelled “confidential”. On the basis of his derogatory responses on that review, S himself was fired. He sued for wrongful dismissal saying that that review should not have been used for that purpose, that he thought it was confidential so he was just being honest.  

Issue:
Was the review privileged and thus not to be used for any other purpose than peer review?

Held:
Document privileged. J has discretionary privilege.   
Discussion:
· SCC adopts 4 Wigmore factors necessary for the establishment of a privilege for confidential relationships generally:
1. The communications must originate in a confidence that they will not be disclosed. 
2. Confidentiality should be essential to that relationship (this is a judgment call, probably where the case will turn).

3. Relationships must be one, which in the opinion of the community, should be sedulously (deliberate, painstakingly) fostered.

4. Injury to relationship or process from disclosure must be greater than the benefit of thereby gained for the correct disposal of litigation. If the injury from disclosure and benefit from litigation are of equal value, the confidentiality supersedes.

· Application 
1. Here the confidentiality of the review was stressed.
2. It would be impossible to have a process such as this if the comments were not confidential.
3. The relationship between the university and its staff is of utmost importance, as is the relationship between staff members – so should foster good relationships while still allowing honest peer review.
4. The injury to that type of relationship would be greater that the benefit to the litigation process. (i.e. the public interest in protecting the confidential relationship outweighs the benefits gained by breaking that confidentiality) (here, there is an interest in keeping things confidential and there is an interest in the procedure for determining dismissal, but if they are equal then more weight should be given to a document explicitly listed as confidential document.

So the document cannot be disclosed.

The court also held that the document cannot be used against S and there was no proof of bad faith or lack of honest belief in the charges.  

Belanger v Gilbert (8089)
Facts:
Personal injury case. Just before the limitation period runs out, ICBC sent a letter to the Plaintiff acknowledging the claim’s existence and giving money to cover medical expenses. 

Issue:
Is the letter as a whole privileged and thus inadmissible to prove that the claim was operative before the limitation period run out?

Held:
No – the letter was not privileged – it did not conform to the requirements for “settlement privilege”.
Discussion:
· Not clear from the case edit whether the letter was marked: “without prejudice.” However, “without prejudice” is just a badge and is not determinative of the privileged nature of the document. 

· Not all communications marked “w/o prejudice” are inadmissible as privileged.  

· For a document to be under “settlement privilege”: 

1. There must be a dispute or negotiation between 2 or more parties ongoing AND

2. The communication must contain terms which are offered.

· Here, the letter didn’t contain any terms, so it is not covered by settlement privilege.  

· Obiter: it is possible that a letter which is a valid “w/o prejudice” letter, and therefore inadmissible for its contents, may be admissible for another, non-privileged purpose, such as to prove that notice was given within the limitation period

British Columbia Children’s Hospital v Air Products Canada (8091)
Facts:
Children’s hospital bought liquefied gases from APC. APC and other companies were found to be fixing pricies – civil conspiracy and violation of the competition act. Were many P’s and D’s in a big mess of litigation. Then one set of P’s and D’s settled, but agreed that all settlement details would remain confidential. Then the D in this action (Praxair, supported by APC) wanted to know the terms of the settlement agreement so they could decide how they should settle.  Applied for the settlement agreement to be released. What is the scope of settlement privilege? Chambers judge did not like the uncertainty of settlement privilege law – decided it on relevance principles from the law of discovery. BCCA affirmed the result but considered the law of settlement privilege. 
Issue:
Should the settlement agreement between the P and D that settled be produced.
Held:
Chambers – No, it is not relevant – well sorta – ordered that some parts should be produced: provisions of release, covenant not to sue, reservation of rights, admissions by the D or the P, evidentiary arrangements. (The P’s cross appeal and say that none of the information should have been released).
BCCA – No – appeal dismissed, cross appeal allowed
Discussion:
· The D’s in this case really want to know how much the other D’s settled for. 
· Sometimes have cases when there is a settlement agreement including an agreement of confidentiality – leads to settlement privilege – but then one of the parties default, so then the privilege has to be violated so the court can decide if there really was an agreement. This is different from the case where non settling parties want the settlement agreement to be disclosed. 

· In this case it is two of the parties in a multi party litigation which have settled. 
· Rush & Tomkins v Greater London Council – HL – building subbie has delays and extra costs, claims against main contractor who claims against owner and settles. Then subbie and main contractor can’t settle – court would not order disclosure of the settlement agreement between main contractor and the owner. HL says that in multi party litigation may have one stubborn party. So if all other parties settles, why should the stubborn party be allowed to see the settlement agreements to the detriment of the party trying to negotiate with the stubborn party. 
· Public interest in settlement of disputes generally requires that “without prejudice” documents or communications be privileged. 
· Should not allow barriers to settlement to form unless supported by strong policy justifications – ordering disclosure will discourage settlement – D will not want to settle even small claims because that would set a precedent for all of the other claims against him. 

· BC already has extensive discovery options – one of the most generous out of all J’s – do not need to order production – and will maximise settlement efficiency if settlement privilege is upheld. So start from the assumption that confidential settlement agreements are privileged. 
· So dismiss the appeal and say that the agreement is privileged.
Re the cross appeal – should the bits of information allowed by the chambers judge be disclosed?

· Authorities say that could order disclosure of the evidentiary arrangements i.e. which witnesses would testify etc. Does not really explain this point, but says that no such order for disclosure should be made now – leave it to the TJ. (personally I can’t see why this should be disclosed).
· Does not think that it is relevant that the admissions in the settlement agreement be disclosed, and would not so order. Says that the admissions in the other case cannot be relevant to this case. 

· The information on releases and covenants not to sue should be released – this information will affect the other D’s who may be jointly and severally liable. 
Huddart (dissenting) 

· Says that only the settlement negotiations made without prejudice are privileged. Settlement documents are not privileged. 

· Says that there is a balancing of two interests – allowing full discovery v encouraging settlement. 

· Says that would not make a blanket rule, and that would approach such issues on a case by case basis. 

· Says that a blanket rule will prevent disclosure in some cases in which disclosure would be appropriate. 

· Seems to say that you can tailor your settlement agreement so that even when it is revealed to the world it will not compromise settlement with others. 

Babcock v Canada AG (8099)
Facts:
FG decides to pay Toronto DOJ lawyers higher than others in the county. Vancouver DOJ lawyers bring an action for breach of employment K and breach of fiduciary duty. 
Initially FG lists documents for disclosure and provides some documents which relate to the FG decision – but then, 2 years later, starts claiming privilege (cabinet confidence) for some documents. The clerk of the privy council issued a certificate under s.39(1) stating that documents would not be disclosed. 
Issue:
Can the courts review the certificate issued by the clerk of the PC and order disclosure? Does the gov have special privilege, is it constitutional?
Held:
Already disclosed documents not protected, other documents are protected. 
Discussion:
· Cabinet confidentiality and (rule of law, accountability and that official actions must flow from statutory authority) are conflicting interests.
· S.37 deals with R privilege except cabinet confidences. This is a case of cabinet confidences. 

· S.38 deals with international relations and defence. 

· Under s.37 and s.38 a judge decides if the information should be privileged.

· CEA s.39 deals with cabinet confidences – Clerk must balance the competing interests and issue a certificate of confidentiality if appropriate. 
· Cabinet confidence is critical – ministers must swear to it – and it is needed so high powered decisions can be discussed openly and honestly w/o fear of public scrutiny. 

· Cabinet privilege used to be absolute, now are laws to challenge confidentiality in the name of public interest. 
· Official actions must flow from valid statutory authority – rule of law (Roncarelli v Du Plessis).

· Under s.39 of CEA – mechanism for gov to claim cabinet confidentiality in judicial proceedings – cabinet information is not privileged until clerk declares it to be so by certificate. 

· Clerk (or mininister) must decide that 
1. It is a cabinet confidence within the meaning of s.39 of the CEA and that 
2. It is information that the government should, considering the competing interest, protect. 

· Certification required under s. 39 is reviewable by the courts on the basis of the propriety of the certification – i.e. that the actions of the certification did not accord with the statute. The following will be determined by a reviewing judge reviewing the certification to see if it was within the jurisdiction of the ministry: 

1. It must be done by a clerk or minister

2. It must be in the category of information within s. 39(2). The clerk or minister must bring into court a description of the information sufficient to establish on its face that the information is a Cabinet confidence and that if falls within s. 39(2). Date, title, author, recipient. 
3. Must be bona fide exercise of delegated power – i.e. it is not done for a colourable purpose such as covering up improper gov’t activity. 

4. Must be done to prevent disclosure of hitherto confidential information. Once the information has already been disclosed then s.39 has not application. But if the information has not yet been disclosed, even very old information can be protected by s.39.
· If information validly part of s.39 and other requirements satisfied, then the court MUST refuse to further review the exercise of power. Court must not review the actual information. Therefore once the clerk (or minister) has validly issued a certificate, the certified information is given more protection than information under the common law i.e. the information is totally protected. 

· Waiver is not applicable in the normal way because here the information is not privileged until it is certified. But Clerk can later decertify. Privilege will also be lost if 
1. Was not a legitimate clerk or minister;

2. Does not fall within s.39, or 
3. Was improperly motivated – present evidence on improper motives. Difficult for the judge because does not get to review the actual documentation. 
· R can claim s.39 over just some of the documents to the transaction. 

· Class waiver = when privilege of class of documents is waived when one of the documents in the class is released – does not apply here. 

· Concern the R will do partial disclosure to suggest a better case than they actually have – remedied by:

1. Deceptive partial disclosure will not be a proper exercise of statutory power 
2. R witness can be c-e on disclosure.
3. Court, at the eventual trial, can draw negative inference from partial disclosure like was done in RJR when the AG did not disclose information on the advertising ban on tobacco.

· Application to this case
· The documents which have already been disclosed are not protected.

· The documents which have not been disclosed are protected, but the government runs the risk of an adverse inference being drawn by not disclosing those documents. 

R v Leipert (8109)
Facts:
Tip received of grow op. Then 4 times Bruno (sniffer dog) indicated, when walking on the street, that there were drugs in the house. Got search warrant partly on basis of tip, and then charged with possession of marijuana for purpose of trafficking. The TJ deleted all references to the informant and then disclosed the tip sheet – but then the R dropped the case – must have been worried about the identity of the informant – A was acquitted.
Issue:
Does the A have the right to the details of the tip given to the police.
Held:
CA – TJ should have allowed warrant to be evaluated on evidence besides the tip and should not have disclosed the tip sheet even in an edited form – new trial.

No – that police informer information is privileged, should not have been disclosed – new trial. 
Discussion:
· A argues that all evidence is admissible unless is clearly irrelevant or is privilege – Stinchcombe. 
· SCC agrees with CA that is risky to try and edit identifying details off the tip sheet – innocuous details may lead to identification. 
· Informer privilege is a critically important part of the law – protects informers who play vital role in criminal justice system and who are especially important in drug war. 

· In this case even the police do not know the identity of the informer – Anonymity is the key to having anonymous informers. Far outweigh any speculative benefit to the D in having the information on the tip sheet. 

· Wigmore’s 4 part test is NOT applicable – informer privilege is absolute – do not do any balancing. 

· Privilege is said to belong to the Crown, but R cannot waive the privilege without the informer’s consent, so the privilege also belongs to the informer. So when the informer is anonymous, then do not know who to get waiver from – so cannot be waived. Also if you do not know the informer it is difficult to know what type of innocent detail – like the time of the tip telephone call, will give the informer away – so risky to “edit” down tip sheets. 
· Where, as here, the informer is anonymous, the court must be extremely careful not to allow even edited details to be disclosed for fear of unwittingly disclosing the identity of the informer.
· For crown privilege the court can review the material, look at the statute, and then do a balancing to decide if the information should be disclosed. However informer privilege is an absolute privilege, that does not require the court to balance off the interests of disclosure vs. non-disclosure.

· Applies to civil proceedings as well.
· Covers not only the name but also all identifying details. 

· Duty of the crown to claim the privilege and protect the informer. 

· Innocence at stake exception: When there is an evidentiary basis for it the TJ may rule that the identity of the informer must be revealed because the innocence of the A is at stake. This is the only exception to informer privilege. If decide to disclose – only release as much info as need to, and give R the option to stay the proceedings before disclosing any info. 
· In Stinchombe the A’s charter right to make full answer and defence was confirmed, but informer privilege is not inconsistent with this because of the innocence at stake exception. 

· Where the informer is known, the informer can tell the crown which details should be excluded so as to prevent their identification by the accused. 
· Where the informer is not known, the Crown doesn’t know what details should be excluded and therefore it is allowable for the Crown to assert privilege over ALL information that could reveal the person’s identity.

· Here, this lead the Crown to claim ALL the evidence: the Crime Stoppers “tip sheet.”

· AND, it will thus be IMPROPER for a judge to allow an edited version of the informer’s evidence to be allowed it. 

· Innocence at stake exception also covers the evaluation of whether a warrant was validly issued – say there is evidence that the informer planted the goods in the A’s house – then may allow disclosure of the informer’s name. 
· Editing is very risky - so editing of tip sheet with subsequent disclosure to the A should not been done unless A is able to establish the innocence at stake exception. Editing is slightly more practical when the informer is known and can consult on what details are OK to reveal – that is not the case here. 
· In this case the R asked the TJ to consider the validity of the warrant ignoring the tip information – the TJ erred when he refused to do this. If R wants to rely on less information for justifying the warrant, it should be allowed to. 

Solicitor – General of Canada v Royal Commission of Inquiry into the Confidentiality of Health Records (8118)
Facts:
Doctors and other health care workers giving tips to police about drug trafficking, terrorism, threats to foreign dignitaries etc – I presume from patients on their death beds etc. The Royal Commission of Inquiry into the Confidentiality of Health Records wanted the names of the informers revealed.
Issue:
Should the names of the informers be revealed?
Held:
No – the privilege belongs to the R, so the R can refuse to disclose. 
Discussion:
· Informer privilege is a rule of law, not for judicial discretion to decide if the names should be disclosed. 
· Public interest in having whistle blowers > interest of A feeling betrayed and wanting to know who it is. 

Dissent:

· The doctors are in breach of law giving out this information – so they should not be protected. 

R v Rowton [1865] (9001)
Facts:
Sexual assault on 14 y/o boy. A calls character witnesses. Then R wants to call a character witness. W for the R said that he did not know of the general reputation of the A, but was of the opinion that the A had the ability to commit distasteful acts. 
Issue:
What are the rules for calling of character witnesses?
Held:
Discussion:
· If A introduces character evidence then R can introduce evidence to rebut it – would be fatal to the proper administration of justice to allow otherwise. 
· R cannot call evidence of bad character, but if A puts his character into question then the R can adduce evidence.
· The W cannot give an opinion of the A, but can only describe the general reputation of the A – this is what character evidence is.  And this requirement for the evidence to be of general reputation only binds the A and the R. 
· In this case the R witness said that he did not know of the general reputation, but could only offer an opinion – inadmissible. 

· My idea – if they give an opinion on whether the A in this case did it, then they are usurping the TOF. 
Note

· The criminal record of the A can only be used for credibility purposes, cannot used for character i.e. to conclude that A probably committed this crime as well. But the criminal record of a W who the defence said actually committed the crime can be used for both credibility and for evidence of character. (R v Arcangioli).

· See CCC s.666.
Makin v AG N.S.W.

Facts:
Husband and wife charged with killing single child and burying it in the back yard. Then at trial the R introduced evidence of other bodies of children having been dug up at trial. 
Issue:
Was the evidence of other children’s bodies being found relevant and admissible.
Held:
Yes – was relevant and admissible. 
Discussion:
· “not competent for the prosecution to adduce evidence tending to show that the A has been guilty of criminal acts other than those covered by the indictment, for the purpose of leading to the conclusion that the accused is a person likely from his criminal conduct or character to have committed the offence for which he is being tried.”
· But evidence which suggests that committed other crimes is not necessarily inadmissible, is admissible if it is relevant to the crime with which you are charged. 

· Husband and 2 sons die of arsenic. Trial for murder of husband only – can introduce evidence of son’s deaths so as to prove the death of the husband was by arsenic and not accidental. 

· Introducing similar fact evidence is often useful to prove the act was not accidental – but remember – cannot introduce it as character evidence (i.e. to suggest this is the type of person who would have committed this crime), but can only introduce it as evidence relevant to the crime with which the A is charged. 
 R v Shearing

Facts:
A convicted of sexual assault of a minor, gross indecency etc. Tricked victims into thinking it was a religious requirement. Were two sets of complainants, the “G complainants” were the housekeepers daughters. A denied sex or touching with them. Then the “non-G complainants”, also teenagers, admitted touching them, but said it was consensual. 
20 complaints were all tried together, TJ said that they had similar fact evidence and could be tried together. A says that the G complainants which were or children living in the same residence as the A, and the non-G complainants were different and hearing the matters together resulted in unacceptable similar fact evidence. 
Issue:
Was the similar fact evidence properly admitted?
Held:
Use of similar fact evidence was OK in this case. 
Discussion:
· The R said that referring to the other events proved not that the A did act with which he was charged, but that he had a propensity to use religion to groom sexual victims. 
· Evidence of A’s disposition is generally not admissible (general exclusionary rule), but an exception is made when probative > prejudicial. It may be very prejudicial to admit similar fact evidence i.e. TOF will likely jump to the conclusion that A did it this time too. But it seems that when the evidence really strongly indicates that he did it this time, then allow it in because we don’t mind the inference which will be drawn. 
· In this case the similar fact evidence is the details of the other instances of abuse with which the A is charged. 

The probative value of the evidence – the probative value has to be high if it is to be admitted. 
· How probative is the similar fact evidence. Is there a possibility of collusion between “victims”? – this would undermined the probative value of the evidence. Probative value can come from the “coincidence” of there being similar allegations from other sources – but are the sources really separate and independent?
· If there is an air or reality to the A’s claims of concoction, the TJ must be satisfied on BOP that there is no collusion before admitting the evidence.   
· In this case it was possible that the G sisters colluded, nevertheless the TJ let the similar fact evidence go to the jury which was OK, but was correct to tell the jury to consider concoction.

· But collusion must be considered for admissibility purposes by the TJ.
· Cogency of similar fact evidence will come from the eerie similarity between the A’s alleged behaviour in this case and the A’s similar behaviour in other cases. 

· R says that in this case the R’s sales pitch is particular and distinctive – SCC says that distinctiveness enhances probative value.
· The more proximate the similar facts, the more probative – unlikely the A changed his ways – but again always consider the possibility of collusion. 
· In this case the sexual acts were different – but the modus operandi employed by the A to create opportunities was consistent. 

· Distinctive features in this case giving the similar fact evidence probative value include:
1. Spiritualist bent on the seduction

2. Age of victims

3. Insistence on confidentiality

· Double inference is required if the TOF is going to be able to make use of the evidence

1. The evidence shows that A has a tendency to commit sexual acts on minors.

2. That this propensity led him to commit the acts with which he is charged in this specific case.  

· The similar fact evidence in this case was such that a reasonable jury may draw this double inference.

· TJ must also look at dissimilarities when considering whether to put the evidence to the jury. 
· The TJ was correct to consider that the similar fact evidence on modus operandi was probative.

Assessment of potential prejudice.

· Fear that jury will put more weight than necessary on the similar fact evidence (reasoning prejudice) or that the jury will conclude he is a bad person and therefore more likely to have done the acts with which he is now charged (moral prejudice). 

Moral prejudice.

· Not permitted to infer guilt from general disposition. Only allowed to use it to determine if the individual elements of the offence took place. (this is a fine line which I don’t really understand).
· Since in this case the A was acquitted of some charges, unlikely that moral prejudice was happening. 

Reasoning prejudice. 

· Was difficult in this case because jury had to consider 20 different counts. 

Application to this case

· The TJ decided that probative > prejudice and SCC finds no reason to disagree. 

Johnson v Bugera

Facts:
Fatal car accident. Was Johnson or Stratton driving? Both said the other one was driving. Counsel for S c-e’d J to show that his license was suspended for speeding. TJ said that he used this for credibility of J, but said it was inadmissible as similar fact evidence to show that he was driving in this case. The TJ eventually found the S was driving, so now S appeals saying that J’s bad driving record should have been admitted as similar fact evidence and S says this would have changed the outcome of the case.
Issue:
Was the evidence of J’s driving record admissible?
Held:
J’s driving record should have been admitted as similar fact evidence, and this may have changed the outcome of the case – new trial. 
Discussion:
· At issue is who was driving.
· Start by saying that all relevant evidence is admissible. 

· In a civil case, like in a criminal case, can exclude evidence if prejudicial > probative. 

· Can admit evidence of similar facts in a civil trial if it is logically probative to the material issues and is not oppressive or unfair to the other side. 
· J had a horrendous driving record with lots of speeding tickets, this was a speeding accident – so J’s driving record did have probative value on the issue of who was driving. S also had speeding fines, but was nowhere near as bad as J’s.

· If evidence of another event provides a hallmark of identity, then the evidence may be admissible. 
· “TJ should evaluate the degree of similarity of the alleged acts and decide whether the objective improbability of coincidence has been established. Only then will the evidence have sufficient probative value to be admitted”. 







PAGE  
106

