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Final exam is open book – case book, Sheppard, supplement – anything you prepared yourself  – 3 hr’s.

Don’t remember case names – wants to see that you understand principles.

Evi907
Two aspects – relevance, alternative thinking

Fundamental  principle – nothing is admissible unless relevant

Germaine is an equivalent word

When ask relevant – too what – too material issue in the case

All information is admissible if relevant to a material issue – unless excluded because of a socially accepted policy consideration (e.g. hearsay) – but first be relevant before ask this question/

Alternative admissibility – may be admissible for one reason even though inadmissible for another.

Could be inadmissible because is hearsay, but is admissible for another reason

Hearsay – if something which was heard from a third party is to be admitted for the truth in the heard statement – will be barred as hearsay, but if only being admitted because of the fact that it was said, then it may be admissible.

May be excluded because of prejudicial value – so have to balance relevance against prejudicial.

Must be relevant to the material issue.

BC evidence and Canada evidence act are main two statutes.  Evidence is a mix of CL and statutes.

Canada evidence act applies in BC if a criminal act. If a contract issue then the BC evidence act will be the relevant one.  
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Introduction – what is the law of evidence

Purpose is to help resolve disputes – without disputes we would not need the law of evidence.  But the subject brings all parts of the law together.

Is adjectival – assists the substantive law.

Priviledge – matrimonial and solicitor (clients priviledge – so can discuss issues in confidence)  SCC has said that privilege is very important.  Priviledge is a major part of evidence, so to say evidence is just adjectival is an understatement.  Law of evidence assists in resolution of disputes, but it is more than just procedural.

Under rule 40.17-19 – P can put D on the stand and examine them immediately and cross examine them.

Where does the law of evidence come from?

Depends on jurisdiction – in criminal law, would come from federal laws.  But can have penal consequences under provincial law – so are quasi criminal.  But all laws of evidence come from  statute.  

· BC evidence act

· Canada evidence act

· Rules of court

· Other acts - Even land title act for example deals with law of evidence when it speaks of certified copies etc.

· Common law – The statues modify the common law. The whole of the hearsay law developed from common law. Business exception to the hearsay rule is an exception to the hearsay law allowed by statute.

Why have we developed the law of evidence?

Need tools for resolution of disputes – include rules of some kind.  Need rules to control juries who do not have thorough knowledge of the rule – hearsay rule because juries may not be able to distinguish between good and bad evidence.

Adversary system – generated some law of evidence. Not all courts are adversarial – international criminal law courts are partly adversarial and partly inquisitorial.  But common law courts are adversarial.

Respect for individual rights and autonomy is fundamental to the adversarial system – can decide which arguments to make and which witnesses to call.

Cross examination is the engine of the adversarial system – Wigmore (sp?).

Disclosure in civil law

In civil law the adversary system is more pure because the state is not involved.  In civil disputes the P makes the decision to sue or not sue, and how to frame the suit (but must be in accordance with rules – court may ask pleadings etc to be re-submitted).  The response is up to the defendant.  Judge has very little ability to call witnesses in a civil case, but slightly more ability in a criminal case.  Phillips v ford motor company – civil case – judge was not happy with evidence, so called his own witness and decided based on that testimony – see reference on page 2 of case book – judge is not a research director. Have pleadings and then discovery in which all documents relevant to the matters pled, or which may lead to the finding of relevant evidence, must be made available.

Disclosure in criminal law

In criminal law, the state exists in the judge and in the prosecution, although their functions are still separate. In criminal law, judges can call witness when it arises ex improviso (sp?) (unexpectedly).  Discovery in criminal cases is stricter than in civil.  Historically the R disclosed information – there was a convention.  

1972 - 1974 – first working paper on discovery in criminal cases – to make disclosure requirements uniform across Canada – this is only a burden on the crown – D is not required to disclose – because of presumption of innocence – golden thread of justice system – A has the right to stand mute.

Stinchcombe

What should R disclose – anything which may assist the defence – including evidence of alibi

Prior to this case there was a case in Nanaimo whereby the A was in jail at the time of the offence – R did not disclose this. R was disbarred.  Later stinchcombe clarified the law of disclosure in criminal cases.

Can try and edit out the identity of informants etc.  Informants have the right to insist on privacy.

O’Connor

Looks at the qualifications to the adversary system – are required to share information.

Charges were stayed by trial judge because R did not disclose – SCC overruled the stay and O’Connor went to trial. 

Obiter dicta discussed test for disclosure where the records are held by a third party i.e. not the R:

First stage: A must apply for disclosure and show likely relevance.  Is hard to do because A has not seen the records.  Close temporal link may create likeness i.e. if councelling was at same time charge was laid.  Dube said will seldom be relevant, but the majority on this point disagreed and said will often be relevant. 

Second stage:  Balancing of privacy rights of plaintiff with right of A to make full answer and defence.

These rules are not codified, but can refer to the case as authority.

Is there patient doctor priviledge – historically there was not.  Now is case by case priviledge – where the confidentiality is central to the profession of the patient, then that must be measured against the benefit of disclosure.

Is no privilege between R and complainant. 
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Relevance and materiality
Must be relevant to “something” before can be admitted – must be relevant to something which is “material”.

Must be relevant to the material facts.

Materiality is determined by the issues in the case.

Indictment / information will indicate what is material.

In a civil case the pleadings define what is relevant – must apply to the facts or the law relating to the facts.

Evidence must be relevant to facts which are material which is defined by the substantive law.

The law will define what is relevant.

Irrelevant and immaterial – this is a redundancy, irrelevant implies not material.

Can you have evidence which is admissible even though it does not relate to a material fact?

Matters with respect to credibility, quality of eye sight etc – evidence on this is admissible even though they are not material to the substantive law.  They determine the weight to be given to the different evidence.

Testimonial evidence relates to authenticity – are not relevant to material facts but are admissible because of the nature of the adversarial system.

Oral evidence is susceptible to perception (did they really witness what they think they witnessed), memory (may have occurred a long time ago), ability to narrate (can the witness communicate accurately when on the stand).

Collateral facts rule – go to the credibility of the witness, and this rule limits the right to call evidence about credibility, but can still cross examine – will come back to this definition later.

Relevance – how strict is the test for relevance.  Some say that the definition of what is relevant evidence is inadequate.

Cloutier case:
Charged with trafficking in marijuana from South America. Cupboard gets sent to his mothers house. Police pick up paraphernalia from his apartment. SCC is split (check this) as to whether the paraphernalia should be admissible.  Must look at what the R must prove – possession and intention to sell.  Must show that he had knowledge that the cupboard contained the marijuana. 

Relevance is often about a gut feel – there is no clinical test for relevance – else the court would not have been split.  

The paraphernalia does not prove knowledge of the importation, only that he may be a Evidence as to character is not admissible in a criminal case.  If accused testifies and calls evidence on his character then he puts his character in question and then the R can call evidence on character.

Court held that there was no nexus between the paraphernalia and knowledge of importation.

Why are we concerned about relevance – because if information adduced is relevant then is admissible unless excluded for a socially accepted policy consideration – this is the key principle in this course.

Morris case: 
Heroine imported from Hong Kong. Newspaper clipping about heroine trade moving to Pakistan.  TJ admitted it and convicted the accused. The CA and SCC both upheld the ruling.

In this case the evidence was related to importing, while in the Cloutier case the evidence was related to use.

Majority said that relevance must not be confused with weight.

Dissent from Lamer said that the probative value would have been marginal, and where evidence is of marginal value while being prejudicial then it should be excluded. This is a balancing process according to Lamer.  But is this a test of relevance or a separate test to be applied once you have determined the evidence to be relevant.

Could be a student doing a research paper.

The test of relevance is not that high – this is clear from this case.  Although there is not a clear test for relevance, but it is clear the test is not very onerous – use common sense, internal logic.  But reasonable people may differ – this is why have cases on relevance going to the SCC.
R V Wade
Accused is charged with murder – was heavily interrogated and therefore the confession was inadmissible because failed the voluntary test.

TJ excluded evidence.

SCC majority held that evidence that A directed police to the rifle was admissible.
SCC said that TJ can only exclude evidence if it is only slightly relevant and very prejudicial.

Seaboyer case refined this balancing process – is a exact balancing of prejudicial value v relevance.

In the Morris case Lamer was trying this balance – determine relevance first and then do the balancing – 2 stage process.  So there is a prejudice policy consideration which may make relevant evidence inadmissible.
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Weighing of probative value and prejudicial effect.

Morris – Lamer brings in a policy consideration and engages a balancing process.  When considering relevance you don’t consider the predjudicial effect.  That happends when in the second stage.

Relevance is not a very high hurdle.  If the evidence would have no possible prejudicial effect, there is no second stage to be considered.

What type of prejudice is being spoken of:  All evidence raised by the crown is preducial in that it incriminates the accused, but prejudice is used to describe the baggage, apart from relevance, which the evidence brings, which makes it unfair to the accused to bring the evidence.  

In proof of the victim the prosecution will often submit photographs.  They could be said to be inflammatory – inflame the passions of the jury – this would be prejudicial to the accused, so there must be a relevant reason for admitting them, to look at a knife wound – do you need to admit the photographs or would oral evidence be acceptable. There must be a reason for admitting evidence which may be inflammatory, and this reason will have to be stronger the more prejudicial the evidence is – again there must be a balancing.  But the balancing will only be required when the relevance is low – well I think not really, but if the relevance is high the prejudicial value will have to be very high, which it could not be, so will always be allowed if it is highly relevant – read Seaboyer.

In criminal context, prejudicial means violation of civil rights.

Anderson v Maple ridge
Now consider civil case – accident after stop sign was not relevant.  Is information of relocation of the sign relevant.

Malat v Bjornson – 18 inch highway barrier aggravated the injuries when car went across the median. Installed 36 inch barrier shortly after, is this admissible – yes.  But also called other evidence to show that the barriers were susceptible to vaulting and that the municipality knew that.

In Anderson case judge says that will not consider prejudicial effect.  Does not accept the comments by wigmore that you may discourage moving of the sign.

All relevant evidence is admissible unless excluded for a socially acceptable policy reason.  Anderson shows us that the threshold for admissibility is low. 

Circumstantial evidence
Relevance is important here as well.

Witnesses 1,2 and 3 all say they say the actual murder take place i.e. testify to material fact.  This is direct evidence, also called positive evidence.  

But what if witnesses only witnessed the events immediately after the murder, say saw accused with a smoking gun, but did not witness the shot.  Is possible that it was a suicide and then accused picked up the gun, so this is indirect or circumstantial evidence.  Most cases have a large body of circumstantial evidence.  
Commonwealth v Webster
Professor burnt the body parts of a man who lent him money in a furnace.  Was evidence of vigorous demand for debt.  Was some matching of body parts with that of the accused e.g. dental records.
Every piece of evidence must have some relevant connection to the matter in issue and can’t be inconsistent with the fact which is to be proved.

At p39, there is a reference to a classic case.  Was when had to use a wad to pack down the powder in a gun.  Fired at closer range – got a black spot on the body of the accused, also in the wound was a piece of paper matching that in the pocket of the accused.  But could be a coincidence – but what if one shopkeeper says he sold such a piece of paper to the A and another shopkeeper says he sold such a gun to the A – in combination these make a strong case.

One of the strong points of circumstantial  evidence (CE) is that it does not suffer from frailties of testimonial evidence – could be mistaken ( especially about identification), could be lying.  Three elements of testimonial evidence (perception at the time, memory, communication).

Kwallot
Arrested for possession of recently stolen goods.  Can be convicted of theft in addition to just possession. Brother brings the police home – A tries to sneak out back window (this is also circumstantial evidence).  The possession of goods is circumstantial when considering the charge of theft.  

Is a presumption that the A knows the goods are recently stolen.

Is a permissive not mandatory inference of theft.  Could ask why a charter argument was not made to justify this assumption.

Motive is circumstantial evidence with respect to mens rea – but is not an element which the R must prove.

Are almost infinite types of circumstantial evidence – opportunity, knowledge, plans, incentive (motive), passion etc.
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R v Collins – if English and French text of statute differ – the version more favourable to the A will prevail.

Recap of Commonwealth v Webster

Rule in Hodge’s case – if have circumstantial evidence the TOF must be satisfied that that evidence is consistent with guilt and inconsistent with any other rational conclusion.  In the 70’s the SCC said that that rule was too strong – is OK so long as all of the evidence establishes the guilt of the A beyond a reasonable doubt.  But this is to do with the weighing of evidence, not the admissibility of evidence.

Must understand the difference between criminal and civil trials.

In a criminal case (public process) it is at the trial, but also at the preliminary hearings/enquiries, that the rules and principles of evidence apply – relevance, materiality, admissibility etc.

In civil cases (private matter) the rules of evidence are important at trial, but also at document discovery, examination for discovery, interrogatory. Peruvian Guano – Eng CA held that on discovery, relevance is not only to material issues, but also to things which may lead to evidence which is material i.e. relevance is broader at pre-trial proceedings.  It is sometimes said that examinations for discovery are fishing expeditions – but in which waters are you allowed to fish.

In civil cases, defense council will list tons of documents they want, this makes litigation even more expensive.

Could argue that increasing court fees, and taxes on lawyer fees is a denial of access to justice. 

Conditional admissibility – see Sheppard for definition.

Judicial discretion, can this be used in lieu of rules of evidence, not often – length of chancellors foot – too much inconsistency in the law.  But sometimes have rules which allow discretion – rules of supreme court say that judge can accept affidavit evidence. 

Consent is a rule of evidence i.e. if both sides agree that a piece of evidence can be admitted – maybe just to expedite the process.

How does a court assess admissibility – need an objection from counsel that is not relevant or hearsay (but might be put in for non hearsay reasons – to show that it was said and the effect that has on a different issue). You are expected to warn the other side when you are presenting evidence which you think the other side will object to.

In criminal cases there is the voir dire (see speak) which is a trial within a trial to consider admissibility of evidence – such as is wire tap evidence “authorized”? was confession “voluntary”? Only have where there is a condition precedent to the evidence being admitted – have a voir dire to see if the condition has been met. Judge is required to give reasons – from these it will be clear if he has ignored evidence which was held to be inadmissible.

CCC s.613(1)(b)(iii) – at court of appeal stage, any mistakes at trial stage e.g. admission of inadmissible evidence or any other mistake may give right to appeal, but this section says that if the court is satisfied that there was no miscarriage of justice, then the CA can dismiss the appeal from the conviction.

Real evidence
Physical objects of all kinds, that which you can touch, see, taste.  Must be relevant to material matter in issue.  Must be authenticated – must be the real thing, not a copy.

Consider a photograph – it must accurately portray the matter, must be a fair representation. Don’t need the photographer to authenticate the picture, anyone who was at the scene can authenticate the photograph.  Now with computer technology there are complications with authentication. Films, sound recordings and video tapes etc are all real evidence and are admissible so long as they are authenticated and a fair representation.

Is a view of the scene real evidence - a site visit – assume that the scene has not changed – but how do you capture it for record purposes.  So could say that a view is not real evidence, but is only to better understand the other evidence.

R v Maloney
Hockey player retaliated to a body check and was charged with assault.  Copies were made of the original 16mm film such that it was on video tape for the court to view.  The person who did the conversion testified to this so that the authenticity issue was dealt with.  The slow motion portions were not allowed by the judge, unless the defense agreed. Judge did say that in other instances slow motion would  be admissible, but not in this case.  In Bertuzzi they will probably admit the slow motion tapes – to show the manner of the punch – was he knocked out by the punch or when he hit the ice?

R v Nikolovski
Convenience store robbery – clerk could not ID the A because of the panic at the time. The TJ relied on the store security video.  CA said TJ could not do that, but that they should have called a witness who was familiar with the appearance of the accused. Was previously a theory that photographic evidence was only to support testimonial evidence – this is the origin of the CA decision. SCC put an end to the confusion. 

(Sopinka is a legend of evidence – and he dissented in this case and relied on the old line of authority – we all make mistakes).

SCC said that video tape is real evidence - TJ can rely solely on the case to convict. 

Draper v Jacklyn
Balancing of prejudice and relevance.  Accident and jaw injured.  Wires coming out of cheeks with corks on the end.  Are photographs of wires and scars admissible. TJ allowed the photographs in, saying that the P in the photographs even looked happy which may detract from the P’s case.  But the CA said would be inflammatory.

Pain and Suffering is a head of damage to which the A is entitled – therefore the photographs are relevance because they give an idea of the pain and suffering which the P suffered. 
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Authenticity
Must be satisfied that the evidence is not fake – try and achieve this by confirming that the evidence is the real thing.  Must be evidence of continuity i.e. how do we know that this is the one that was used in the original act.  

Authenticity applies to real evidence – not to testimonial evidence. 

Authenticity is not a more or less thing – it is a yes no question – only admit into evidence if it is authentic.  

Must be authentic on a BOP for it to be admitted – then the amount of doubt can be taken into account by the TOF.

Rules are supposed to be the product of common sense.

Always remember – if both sides agree – almost anything is admissible.

Authenticity of documents
This is addressed by statute. Canada evidence act – s.29(1) – Is an old section – had tellers journal in mind, can’t remove the original journal from the bank.

Canada and BC evidence act contain many rules for the admittance of documents – sometimes need certified copies, affidavit, or other requirements.

Land Title Act calls for certified copies of registration documents – leave the original in the land title office. 

Letters may be sent in the mail without being clear who sent or wrote it – this will create authenticity issues.
Tape recordings
Must be proof regarding authenticity because they can be tampered with – have they been edited accurately, without attempt to deceive, and for valid purpose.

Lowe v Jenkinson
Letter regarding tape recording needs to be authenticated.

This type of thing should not happen in a trial – should be resolved before you get to trial – should be done on discovery, or by way of a notice to admit under rule 31.  Could also use an examine for discovery – so there are three options.  If one of these was done, then the P could have called the person who had the other side of the conversation, but leaving it so late like this is not acceptable.  If send a notice to admit and it is not responded to then the evidence is deemed to be admitted after 14 days.

Because of the above options to prove authenticity, such matters are rare in trials.
The plaintiff tries to put the tape in at the trial – Jenkinson says he cannot recall the conversation – which probably admits liability for the accident – P wants to put it in as an admission – this is an exception to the hearsay rule.

Must be authenticated prior to being admitted – this was not done and so it was inadmissible. 

Document agreements: Courts ask both sides to submit a list of documents which both sides agree are authentic, and say that copies are acceptable.  Document agreement is signed before trial, after discovery etc. Can have document agreement modified if want to bring forward additional documents. Get many types of document agreements - but the point is that there are many ways to verify authenticity.

(There is a business records exception to the hearsay rule.)

Best evidence rule
Comparable test – need an expert to testify as to whether a copy is as good as the original – so rather require that the original be admitted – Well this is what Scott said.

Garton v Hunter
Denning said that the rule applied by Scott was out of date, apart from documents, to which thee best evidence rule still applies, but otherwise it is all admissible (if relevant and authentic etc), goodness or badness only goes to weight.

R v Cotroni and Papalia
Police sound recording copied and edited onto tapes that were saved – originals were erased. Defence said that it was a copy which was inadmissible.

Here is an area of law in which we follow USA more than UK – because of Wigmore who was a leader in evidence. McCormick is also a big name, and here says that so long as destruction of original evidence was in good faith, then the copy is admissible.

So we see that the Best evidence rule has lots of exceptions.  Secondary evidence can even be copies or even oral evidence.  Sugden v Lord St Leonard dealt with oral evidence regarding a lost will, oral evidence was admitted because the court was satisfied that the will was lost in good faith.  Even if it is inconvenient to produce the original, secondary evidence may be acceptable – so the remaining part of the best evidence rule which Denning was referring to has also eroded.

R v West
Theft of three bottles from the liquor store. “Facing up” process is explained. Then the manager also looked at the inventory on the computer and made hand written notes of what was on the screen – secondary evidence.  

Case is not clearly written – says that it is admissible, but does not actually say why it is admissible or why the best evidence is does not apply. Admits it as secondary evidence using the inconvenience exception to the best evidence rule – but this is not clearly stated. 

R v Bell and Bruce
Fraud case involving bank records.  Crown wanted to submit copies of the paper printouts which the bank kept, but computer record has been erased. Under s.29 of evidence act, defense said that if original does not exist then you can’t admit a copy.  Bank said that when expunging the computer memory the paper copies became the originals. 

Could argue that all you have is a copy, so the secondary evidence is admissible under an exception to the best evidence rule.
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Nikolovski
Careful of footnote in Sheppard – only refers to CA decision – was on appeal to SCC when  went to print – always be careful of cases which may have been appealed up because they may have been overturned. 

Judicial notice
When can you take judicial notice

1. Common fund of knowledge

2. Knowledge specific to a location

3. Knowledge specific to a group of persons

So long as is a matter on which reasonable people will agree – there will be no debate.

Examples of things which judicial notice has been taken of (could put each of these in one of above 3 categories) Impaired driving, high heeled shoes are hard to walk in, decrease in sexual morality, motorist normal reaction time, woman’s period of gestation, a picket line is a barrier to union members….and infinite examples, but with respect to matter in issue, it must be relevant – this is the governing requirement for all evidence. 

Efficiency is the driving force behind judicial notice. 

Olson v Olson 
Should the father still pay maintenance for 19 year old son doing sports training – is the child still a child of the marriage. Depends on interpretation of clause of divorce act. Mother still wants maintenance to be paid. 

TJ said that evidence was not required to show that sports training would advance his career – so fitted into “other cause” exception of the divorce act.

Will be many factors to consider as noted e.g. extent of training (full / part time), level of expertise etc. 

CA said that evidence would be required, cannot take judicial notice of such a matter.

Must be “not the subject of debate amongst reasonable people” if you want to take judicial notice.

May receive a small amount of evidence before will take judicial notice – take evidence to determine if the question in issue is clear enough to take judicial notice of. So before decision is made you can bring evidence to say the judge should/should not take judicial notice.

Zundel
Charged with spreading hatred about jews, saying that the holocaust did not take place.  Charge of publishing with intent to foster dissent. R wanted the court to take judicial notice that the holocaust occurred. But if the court took judicial notice of it then the accused would have very limited defence, so the court would not take judicial notice.  Taking judicial notice is a matter of discretion – if will compromise the case of one of the parties then may not take judicial notice. It will likely be proved easily, but want to maintain a fair process – at least give the defence an opportunity. 

Above is judicial notice of fact, but can also take judicial notice of law. Can take judicial notice of the fact that ignorance of the law is no defence. Canada evidence act s.17 and BC evidence act s.24 – Can take judicial notice of statutes. Can take judicial notice of common law – do not need to state original case, can just state a case which states the law. Can quote law in other jurisdictions for persuasive value – this is also judicial notice.

If want to prove foreign law explicitly, then would have to call expert witnesses or affidavit evidence. 

Courts will more easily take judicial notice of legislative facts than they will of adjudicative facts i.e. facts material to the actual dispute at hand. Adjudicative facts will have to be “notorious” before will take judicial notice.

Calderwood
Can take judicial notice during sentencing. But law of evidence is less important in sentencing because almost everything is admitted, so question of admissibility is not critical.

Opinion Evidence
When can witnesses offer opinions in addition to delivering facts, which is their original purpose.

Also need to distinguish between opinion and fact – is a person smiling, happy, sad, disappointed? This is a difficult line to draw – so rather don’t try to draw it – let witnesses give opinions in addition to facts. If it is part of the knowledge of mankind – then can allow opinion evidence. 

Graat
Can ability to drive an motor car when impaired by alcohol by given in opinion evidence – when it is the very matter in dispute on trial. Breathalyzer evidence was not available. 

SCC said that this is lay evidence – do not need an expert to testify. 

Dickson says that is not practical to draw the line between fact and opinion, and should allow lay person to give opinion on whether A was impaired. 

So we see that there is a broad spectrum of issues on which lay people can give opinion – handwriting, age of goods, mood etc. 

No difference in value of opinion of officers and members of the public.

Do not give extra weight to the officer opinion even if they have extensive experience with impaired drivers.

Lay opinion evidence – anyone can testify on such subjects.
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Eye witness ID evidence is opinion not factual and is considered to be lay opinion evidence.

Graat 

Allowing opinion evidence from witness is an exception to the general rule that a witness can only testify to facts.

Very fine line between opinion and facts.

Two propositions rejected by Dickson in Graat:

· Don’t want witness to usurp the function of the jury: But jury can decide what weight to give to all evidence, factual or opinion.  Therefore the usurping concern is not applicable.

· Ultimate issue test – Witness can not give opinion on the ultimate issue to be decided: Again the TOF can decide what weight to give the opinion, so this rule is also not applicable.

Are two tests for whether expert evidence should be admitted: Is it “helpful” or “necessary”. Necessary is a stricter test i.e. evidence which is helpful may not be necessary. 

Compendious statement of fact is a rule which allows witness opinion to be admitted i.e. allow the witness to give an opinion associated when the facts are too subtle to be narrated separately from the opinion, then admit the facts and the opinion as a compendious statement of fact.

No witness, lay or expert, can give opinion with respect to a legal standard.  But can give an opinion as to whether a professional standard of care was met, this goes to whether or not there was negligence, but is not a final legal ruling. 

Police officers cannot give evidence with respect to intent. 

R v Smith ( Witness inability to give reasons why they ID the accused as the perpetrator should result in the identification evidence not being given too much weight. 

Are many means for identification

Photo lineup

Live lineup

Preparation of composite sketches.

These processes must be fair, can’t have police prompting, can’t have a 6 person lineup with 5 Asians and the Caucasian accused. Police always take a photograph of the lineup.

Unconscious transference – does the witness remember the accused from the time of the offence or from subsequent photo lineups or TV or newspaper. 

Never forget the three problems with witness testimony: Perception, recollection, narration.

R v Hibbert
Man beats estate agent in Garage – SCC sent back to third trial for non evidence reasons, but the evidence discussion is interesting. Never had a third trial. 

Victim and neighbour both gave inconsistent descriptions, but where certain at trial that it was him.  They were perhaps prompted by police because they started using the description “andy cap hat”.

The TV broadcast was very suggestive

They were only happy that the composite sketches were 6-7 / 10 (victim) and 5/10 (neighbour).

Given that the case rested on circumstantial evidence, the ID evidence would have to be strong.  TJ warned the jury that the ID evidence had weaknesses, and said that “little weight” must be given to the court ID process.  SCC majority said that this warning was not strong enough. See notes page 2016-2017 of what the TJ said.

R v Turnball (2023) UK case

Bomb placed in square in Birmingham by Irish terrorists.   Eventually all released because their confessions were extorted.

Judge Widgery spoke of the frailties of witness ID evidence. Then said that if the witness ID evidence is a critical part of the crowns case, and if that evidence is very weak, then the TJ can “take the case from the jury”.

In Mezzo McIntyre for the SCC said that this should not be allowed because you would be usurping the function of the jury – the TOF should decide if the evidence is adequate. 

Problem: When considering the admissibility of evidence the TJ weighs relevance against prejudice – does this not also usurp the function of the jury – if it is allowed then because we are afraid the jury will be prejudiced, why are we not concerned now. 

Key point from todays class: - Witness ID evidence is opinion evidence and has lots of associated problems. 

All ID evidence is admissible – you could say that the balancing should be done, but the relevance is so high that it is difficult to imagine prejudice outweighing relevance – so will always be admissible.
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Expert opinion evidence
R v Mohan
Doctor abuses young female patients.  Psychiatrist classifies different personality groups and says that the A does not match the profile of the perpetrator. 

TJ said that the evidence was not scientific and was not an opinion which was outside the knowledge of normal individuals. 

Sopinka and SCC looks at four part test for admitting expert opinion evidence. 

Relevance

First says that it violates the relevance test - Says that prejudicial effect outweighs probative value. 

Necessary

“Helpful” is not strict enough, but necessity should not be judged too strictly.  Opinion must be outside the knowledge of the TOF.

Exclusionary rule

In this case there is no rule being violated

Properly qualified expert

Not looking at the credentials of the witness, but at the field of work. Is this a field of science or is it more art or unestablished science. In this case the doctor was not giving any “expert” evidence – we can all say that such acts are not typical for a doctor.  So here the suggested testimony is not relevant.

What was the reason for the testimony of the witness being irrelevant? – check the case again, Roberts said (I think) that it was not because it was prejudicial – but I think it was because of the prejudicial effect of the TOF having undue reverence for scientific opinion.

Frye v US dealt with the extent to which science must be accepted before it can be accepted into evidence.  Had to be accepted in the scientific community. Sopinka deals with this on p2030 and says that there must be “general acceptance of this theory”.  Is a tension between whether accepted science or emerging science should be acceptable. Is also a difference between social science and physical science. 

Bleta v R

A fell down, knocked head on sidewalk, then killed a person, defense argued automatism.

Experts must not determine facts – but must give an opinion on assumed facts. A hypothetical question can be used to be clear that the opinion is being given on assumed facts. In this case the witness had observed all of the court proceedings. SCC said that so long as it is clear what facts the opinion are based on, then the opinion is valid. 

Expert opinion evidence based on hearsay

When expert gives an opinion it will always be based on his experience. 

R v Abbey

Hypomanic imports cocaine. TJ said that psychiatric evidence was not admissible. CA said that it was admissible.  SCC said that the facts upon which the opinion is based must be found to exist – p2042.  This was criticized as being too restrictive. 

R v Jordan 

A charged with importing heroine into Canada – found in envelopes in his baggage. 

Was the benchmark against which the heroin sample was tested, actually hearsay. But here reliance is only being made on established scientific fact. Distinguishes this case from Abbey because here are dealing with physical science.

R v Lavallee

Battered woman calls expert evidence in self defense argument which explains the situations of battered woman.

Sopinka judgment is important – distinguish between sources of expert knowledge – see p2057. If it is within a recognized field of science which accepts second hand information, that is OK for the opinion to be based on second hand evidence – like in the Jordan case.  But if it is information comes from the A, then it must be independently corroborated.  

Court will err on the side of admissibility and give the TOF clear instructions on weight. 

Evi1007
Opinion evidence
Can an expert testify on ultimate issue:

Psychiatrists have been testifying on the insanity defense on criminal trials for a long time – did the A know what he was doing, or alternatively, did he know it was wrong – psychiatric opinions have been allowed on the ultimate issue in this case. 

Old case – Fisher v The Queen 1961 – A argued lack of intent by intoxication, but psychiatric evidence was given that the A did have the intent. Was accepted by the majority as admissible. But dissent would have excluded it as being evidence on the ultimate issue. But the opinion of the expert in this case was not necessary, the TOF could draw their own conclusion from the known facts. 

Must always ask if the expert evidence is really necessary. Is it really expertise – look at Frye test – is it generally accepted as a field of science. 

Regina v Bryan
Police officer testifies on indicia which determine whether it is possession for the purpose of trafficking – the amount, a scale, a bag to put it in. Do we even need expert evidence of these indicia. Remember the Graat case – why is a police officer any more qualified. This case is questionable, Roberts says don’t even need testimony on the indicia even, I would say allow evidence on the indicia, but not the opinion on the application of the indicia in this case. 

Beland v R

Case about polygraph evidence. A offers to take a polygraph to back up their testimony. Accuracy results of polygraphs are about 60 – 75%.  Studies show that some cold callous individuals can beat them, or that you can practice a polygraph. 

McIntyre looks at the rules of evidence: 

Oath helping is not allowed. 

Evidence to show that they have said the same thing on a previous occasion is not admissible – prior consistent statement rule – there are exceptions. Polygraph could be seen as a consistent statement.  

Character evidence rule

Expert evidence rule – says that is not necessary to have expert evidence on credibility.

Then goes through practical reasons p2065 to not allow it, one of which is that the polygraph results will have the “mystique of science”, another is that time will be wasted on collateral issues i.e. credibility is a collateral matter, separate to the main issues of guilt.

Is a rule on collateral evidence.  You can cross examine on credibility, but you cannot call witnesses to verify credibility – AG v Hitchcock – but are exceptions, such as to show actual bias. 

Can call witnesses to establish truth, but not truthfulness.

Regina v Llorenz

Psychiatrist presents 24 factors which indicate severity of abuse.  Court said could admit evidence of what the factors are, but not the doctors application of the factors to the case at bar. When evidence gets close to being on the ultimate issue, or on credibility. 

In future perhaps could put evidence of response of accused to certain questions to the TOF and allow the TOF to make their own conclusions.  

R v Medvedew

Bomb threat called into school. Conversation tape recorded and then compared to other recordings offered by the accused. Voice has many characteristics, volume, pace, accent, tone etc – how could this all be captured on a spectrograph. 30 courts in the USA rejected this co-called science. Was another expert who was highly critical of the method.  Expert did not bring the voice prints to court. Can’t cross examine him if you don’t have the material. “Cross examination is the engine of the adversary system” – Wigmore.  Said that evidence was admissible, but dissent would not have allowed it – referred to the Frye rule.  Before you can decide if the person is qualified, you must first establish that it is an accepted field of study. Some criticize Frye as going to far and not acknowledging emerging science.  

Where you are in the social science area you must be careful of acceptance of the science and beware of evidence on the ultimate issue. The closer the opinion gets to the matter the court has to decide, and the more that matter is within the capabilities of the court, the more closely we must look at the quality of the evidence as being admissible as being from a recognized field of science. 

Evi1012
Expert reports in civil cases – will not cover this and will not be examined on it.

Testimonial evidence
Live witness testimony – three key factors: Ability to 

1. Perceive

2. Recollect

3. Narrate and communicate (Can have language interpreters or sign interpreters)

s.16 of Canada Evidence Act – 3002

This section does not have effect unless the person is under 14 or of questionable mental capacity.  Else there is a presumption that people are competent. 

The age of 14 comes from the common law and used to be the age at which religious consequences of lying would have been understood.

Oaths can be in many forms – can testify on any religious book one chooses, or you can “Affirm” without using a religious book. 

Much of the formality and ceremony around oath telling has disappeared. 

Contempt procedures against witnesses regarding purgery are not very common.

R v Farley

Sexual assault by a caregiver on a 26 year old male.  Complainant had mental age of 3 y/o. Two issues to address:

Mentally young, but the age of 14 in s.16 of the act refers to chronological age. 

Need ability to understand that it is important to tell the truth. The purpose of an oath is to get a hold of the witnesses conscience. 

TJ asked questions to establish whether or not the witness understood the importance of telling the truth. 

Witness said that he did not know what a lie was – but the judge said that it may have been that the word lie was not part of the vocabulary, or maybe does not have the mental capacity to fabricate. 

Then judge was satisfied that complainant had ability to perceive and recall events. 

Still not clear to me why the other witness testimony was admissible – I think it would be either oath helping or past consistent statements. 

R v W.A.O.
The argument made in this case is based on the old idea that the religious aspect of an oath is critical. The religious understanding of an oath is irrelevant – we just want to get a hold of the moral conscience of the witness. 

The questions were leading – but there is no outright prohibition against leading questions when determining witness capacity.

Cannot coach a witness to the substance of their testimony. 

R v Bannerman (3011) dealt with the fact that the religious aspect is not important. 

R v Marquard 
Child testifies on a promise to tell the truth – aged 3 ½ years at the time the grandmother pressed the child’s face against a stove element. No mention in s.16 with respect to recollection and perception. S.16 only mentions communication. 

McLachlin said however that the requirement for “communication” includes the elements of recollection and perception – they are subsumed in s.16(1)(b), if parliament had wanted to legislate them out then it would have done so explicitly. Where there is a challenge to a witnesses mental capacity, then the capacity for all three aspects must be demonstrated. McLachlin refers to US texts – McCormick and Wigmore. 

If the witness has capacity, but only just, then they will be sworn but the limits of their ability will go to weight and not admissibility. 

What is the Canada evidence Act – is it a complete code – NO – it does not cover the hearsay rule for example – much of the common law of evidence is not in the Canada Evidence Act nor the BC Evidence Act. Neither of these are complete statements of the law – this is the problem with the Dube Judgement. But they are Quebec judges so they are used to the entire law being fully codified, which is why they may think the Evidence Acts are complete statements of the law. 

It is capacity to perceive – not “did the witness perceive the actual event in question” that we ask during the capacity evaluation – whether or not did actually perceive is a question for the TOF. Must distinguish between capacity on the three elements, and truthfulness on the three elements.

R v. R.J.B.
Forgot to get an actual promise out of the witness. State the question, asking for a promise, clearly.

There is no difference between  the weight to be given to witness who testifies on a promise to tell the truth, and a witness who takes an oath or affirmation.  But what is the difference between a promise and an oath or affirmation – is a fine line.  The important thing is that the witness appreciates the seriousness of the occasion. 

Evi1014
Law wants you – it wants everyone – low standards for admissibility.

Competency of spouses
Not talking about mental capacity – but whether or not can testify
Know the Canada evidence Act for exam!!!

s.3 - Person is not incompetent to testify by reason of interest in crime – see CEA, this changed the original common law. 

s.4(1) – Spouse is a competent witness for the defence - Similar wording to original UK act.

s.4(2) Witness spouse is competent and compellable for the prosecution if the accused spouse is charged with certain crimes. Some of listed offences are where the A spouse did something against the W spouse. 

s.4(3) – privilege – will deal with this next term.

s.4(4) – more offences where competent and compellable.

s.4(5) – Will be competent where competent at common law – so we have to know the common law. The idea is that the preceding are modifications to the common law and that the common law still applies, and should be developed in harmony with the above rules.

What a strange mix of sections

Except for these sections, the spouse is still not competent to testify, although exceptions to the common law has been developed. Law is moving towards making spouses competent and compellable. You cannot be compellable if you are not competent. 

Salituro
Husband forges wife’s signature. Theft is covered by the CEA, but he was charged with forgery which was not in the CEA. So s.4(5) applies – is she competent at common law?

They are still married – can the common law be modified to make the wife competent. 

SCC confirms that they can change the common law incrementally where supported by sound policy – leave big changes to legislature, but can make small changes in courts. If are divorced you are competent, even to testify about things which happened during the marriage, but there is always the privilege exception. 

What lies behind the incompetency rule – 4 policy reasons, stemming from 1631 case (Lord Audley’s case) – see my CAN, says that only two remain. We must recognize individual rights. Where the marriage appears to be over the right of the individual takes precedence of trying to protect matrimonial harmony. 

What if happy couple, and one forges a signature, and then they separate – it is the time of the trial which we ask the question because, is there any matrimonial harmony which is going to be threatened now. If they are still living together then the wife would be incompetent to testify. 

Was there was authority to sign the check? For this, whether or not they were irreconcilably separated at the time of the forgery will be relevant, but for the matter of competency, it is only the state of separation at the time of the trial that is relevant. 

Jerrery case – matter of irreconcilably separated is decided on a BOP.

Thompson – Do not broaden the incompetency rule w.r.t. common law marriages – all common law partners are competent to testify, regardless of how committed the common law relationship. 

Schell
Second exception to the common law – where life or liberty is threatened.  The wife here was competent by virtue of irreconcilable separation, and by virtue of threat to her and her children. 

Here the charge was not against the A for something he did to his spouse, he is charged with a gang murder, and then confessors to her, and then threatens harm if she ever tells anyone. Common law says that if the threat relates to the “circumstances” of the offence, then the spouse will be competent

Look at 

1. Temporal (timing) connection

2. Probative value

3. Have the threats undermined the integrity of the marriage

and then decide if spouse should be competent. So here competence was extended by taking a broad view of circumstances. 

Schell also address compellability: Where are competent at common law then should make them compellable, policy reasons support this. McGinty and Czipps case laid the foundation for this (3065).

So far this all results to CEA i.e. federal legislation for federal matters i.e. criminal law. What about BCEA: Can you have an “offence” under provincial legislation – yes ( motor vehicle act and securities act etc define defences. S.6 of BCEA does not mention “defence” -  just says are competent, so are a competent witness for defence and prosecution. Samwald v Mills – discusses s.6 of the BCEA. For any provincial proceeding the spouse will be competent. The law is moving towards making everyone competent – the law wants you!

Hawkins
Prelim enquiry – she testifies, then they start dating again, she re-opens the preliminary and recants her testimony, then they get married, then she can’t testify at the trial. TJ held marriage was not a sham.  See CAN for facts. R tried s.715 of criminal code, TJ said that it was not refusal, it was that she was not competent. Then R argued an exception to the hearsay rule, the SCC agreed with this. The evidence admitted the evidence as necessary and reliable and therefore an exception to the hearsay rule applies. 

But there is still a rule of incompetency of spouses. 
This is not an issue in civil matters – there the plaintiff decides there own case and the issue would not arise.

Evo1019, 2004 – This is the day I missed because of interviews

Corporate Officers

Various aspects of compellability: compellability to get into the witness box and be sworn. Can there be a question that the witness is not compellable to answer certain questions.

compellability can deal with getting into the witness stand or answering specific questions while on the witness stance

-second issue usually deals with questions of privilege
Patterson and Sons Ltd: 

Corporation charged with misgrading the grain. The crown calls the manager of the corporation as witness. Counsel objects to crown calling him. It is tantamount- to calling the corporation as witness, to call the manager is tantamount to calling the corporation as a witness. Because the charge is against the corps, it was argued by counsel that ramsden cannot be called as witness because he is the directing mind.

· Why should incorporation change the law with respect to witness?

· Here it is a strict liability offence, do not need mens rea.

· There were 2 lines of competing authority at the CA.

· Another problem with calling manager as a witness- because of s.5 (1) and (2) CEA.

· A person who is concerned that the question asked exposes them to criminal inquiry need not say anything. manager of a corp is compellable to testify against a corp, but any evidence given cannot be used against the manager in any subsequent actions that may be brought against him
Reasons

-p. 70: argument was that the manager was the mind of the corporation so testifying against the corporation was tantamount to testifying against itself

-but by Saloman:  corporation is distinct entity

-court doesn’t buy argument; court takes approach that if the directing mind and control argument is valid at all, it goes to offences where actus reus and mens rea are required where this is strict liability offence

-better argument; pretend corp. is a real person, then no reason not to allow manager to testify

S. 5(1)

· Changed the CL because witness under the CL could refuse to answer, but now you cannot refuse to answer any question which would incriminate the witness.

· Witness must answer all questions, but ask for the protection  of s.5(2)  - any answer given by him cannot be used against him in any further proceedings. 

· Sc. 5 – was there was for the manager, and he must answer- 

· But s. 13 charter- a witness has the right not to use incriminating evidence given against him. Did not matter if he asked for the protection of s.5(2), but the charter right is absolute.

· S.13 charter- has been held to cover any proceeding- whether civil or criminal.

CEA s. 5(1) and (2); like taking the 5th in the US


--s. 5(1) witness has to answer even if it self incriminates

--s. 5(2) self incriminating evidence cannot be used against witness in proceeding against 

  him afterwards

--some caselaw suggests you have to ask for s. 5(2) protection at the time of questioning (before each question); but application is discriminatory and cumbersome ( s. 13 Charter gives witness right to not have incriminating evidence used against him, so it gets rid of the necessary procedure of s. 5(2)

BCSC v. Branch (1995) SCC, p. 3-74

-note also another exception to compellablity:  if the hearing is colourable; ie. if the hearing is not bona fide or for an invalid public purpose; however a hearing has never found to be colourable

R v. S( RJ)

· Not only is s.13 there to protect witnesses, so too are there protected for “derived or derivative evidence”. Particularly with respect to documents: testimony and documents tendered in a proceedings are immune from being tendered in a subsequent proceeding.

· BUT FOR test of s.13: But for the derived testimony in the previous proceedings, they would not have found the documents. or even in the absence of previous proceedings, they would have found the documents.

· The test for s. 13 in respect of derived evidence is not very different from s. 24(2)-

· Under this immunity that flows from compellability extends to testimonial evidence, and derived evidence. 

· Another exception to compellability is the evidence sought is “colorable”- predominant purpose- see paragraph 65:  where the public inquiry was held to “colorable” purpose-  of not being bonafide purpose, not being ruse- artificial method of getting the witness into the witness box.

What underlies the argument of compellability?

· The accused is not compellable in a criminal trial. 

· S. 11©: right to silence of the accused- for the purpose of compellability, charter applied to individuals.

· Whether an adverse inference can be drawn by failure of the accused to testify? S. 4(6) CEA-  this applies specifically to trials by jury.

-s. 13 protects witnesses as to evidence used against them in subsequent proceedings and protects them against derivative evidence also; prevents the prosecution from using the compelled testimony as a source of leads to other evidence – this “derivative evidence” is inadmissible

-s. 13 held to cover any proceeding; civil, criminal, hearing before law society, etc.


--issue commonly arises in securities actions proceedings

-see also s. 24(2) of the Charter – inadmissibility of evidence that would bring administration of justice into disrepute

Failure to testify:

· What is a comment that violates s. 4(6), 

· can the court nevertheless take into account the accused failure to testify

-result of non compellabilty of accused

-fundamental non compellability right:  accused is never compellable at his own trial

--s. 11(c) of the Charter; note only individuals are persons for the purpose of the Charter – corporations do not possess Charter rights for purposes of compellability but do possess Charter right in other areas, ie. freedom of expression (RJR McDonald)

-issue of whether adverse inference can be made as a result of failure to testify

--CEA, s. 4(6):  failure of person charged or wife/husband of that person, to testify shall not be made the subject of comment by the judge or counsel for prosecution  

R v. Naglik:

· Defence counsel of the co-accused makes a comment that other co-accused did not testify because s. 4(6) does not apply.

· De luna( US Case): case held that a comment was wrong, the accused right to non-compellability is absolute right.

· Case held Because the jury is entitled to take into account the adverse inference from failure to testify, it was okay for co-counsel to make the argument.

R v. Naglik (1991), OntCA, p. 3-77

F:
-2 co-accused charged together


-A testifies, B does not

-A’s counsel makes comment about co-accused not testifying (not limited by s. 4(6); not prosecution or judge)


-judge allows it

I:
-can defendant co-counsel comment on other accused


-can adverse inference be made from non-testimony

H:
-yes

R:
-jury can take into account adverse inference from failure to testify, so it’s ok for counsel to make this comment; distinguishes Deluna
-in US case :  Deluna v. US said this kind of comment was wrong; judge must direct jury that they can’t take into account the fact that the accused did not testify

-Naglik distinguishes Deluna
-note also Lamer suggests s. 4(6) might be subject to Charter challenge

R v. Noble: 

· a judge sitting alone may advert carefully to the fact that the accused did not testify, but only if he has decided the convict the accused.

· You can remark about failure to testify if judge has decided to convict.

· SCC does not know what to do about failure to testify – s. 4(6).

· In civil side- adverse inferences from failure to testify of witnesses on the issues in question- can be drawn, that the absence of witness being called is that the witness has nothing to say which will help the D’s side.

I:
-what is the evidentiary significance of the failure of accused to testify?

-can trier of fact consider silence in arriving at its belief of guilt beyond a reasonable doubt?

H:
-yes

R:
-judge can make negative inference on non testimony only if he’s already convinced as to guilt of a reasonable doubt

-SCC doesn’t know what to do about an accused decision not to testify

-s. 4(6) doesn’t prohibit the jury or trial judge from drawing an inference against the accused failure to testify

Roberts Comments
-in civil cases, adverse inference against witnesses who don’t testify is done alot

-counsel draws the judges attention to non testimony

-adverse inference:  nothing that witness would have said would assist the case; or evidence witness would have given could hurt case

Evi1021
Legislation introduced which would help young children to testify – s.486(2.1) See p4005.

Can testify outside the courtroom, or behind a screen – if necessary.

A being able to see the accuser is a fundamental part of the adversary system.  Accuser also has a right to see the accused, you see, I will tell the truth and justice will be done. 

Levogiannis
She is uncomfortable, but lots of people are not comfortable in the witness box or in front of lots of people. Excluding the public is a different idea – that can be done for the protection of privacy rights. But this should not be done often.

The test is that the screen must be necessary. 

See top 4003. More difficult to accuse if you must face your accuser. 

Clarence Thomas is an African American who sits in the USSC.  At the enquiry which is done before appointment his character was questioned – claims of sexual harassment. When the accuser testified, Clarence left the room.  Then when he had to testify, he was unable to comment on what she said. But why did he leave, that is contrary to the adversary system – he was able to deflect questions by saying he was not there when she testified. 

What impression does the screen create – maybe that the A must be guilty else the witness would not have trouble looking at him.  But there is another side i.e. that the witness is making up stories and therefore does not want to look the accused in the eye – screen detracts from the credibility of the witness. 

It was argued that the screen violated the charter of rights of the accused. Dube said that there was no charter violation. S.7 entitles the A to a fair trial, but not the most favorable circumstances.  P4008 – says “according to the appellant” ( she seems biased, why did she not say “a reasonable person”.

A must be in the court room at all times. If you are disruptive to the court as an A then you will be gagged and shackled to the chair – Chicago seven trial. 

In FLQ trials in Quebec – there were some difficulties with the A.

Order of Calling witnesses

Smuk
Defence lawyer here is now a judge.  Crown says that there is a rule that if the A will testify then the accused must testify first – Says that R v Smith is the authority. Else the accused will be able to modify his evidence according to what the other witnesses say.  The judge makes a ruling before hearing from the defence – then she says “is that your ruling” – she catches him. Then the judge backtracks and says he will hear her submissions. Defence says that the A will be forced to give evidence before they have heard the rest of the witnesses – may decide to not testify in the end. The English case only says that the evidence of the A will be less credible if he testifies in then end, but not that he is required to testify first. Is simply a question of weight. But then judge says that he “will not” consider the evidence that strongly – he is prejudging the evidence. She restates the “will not” comment and makes it clear that he is prejudging. So a new trial was ordered. 

So you can call the A any time you want, but if it is clear that the A is basing testimony on previous testimony, then credibility will be reduced.  The witness exclusion rule does not apply to the accused, nor the plaintiff or defendant in a civil case.  The representative of the corporation can also stay in the room. 
Leading questions
Maves v Grand Pacific
Covers when you can lead and when you cannot lead the witness.  Leading is when you put the content of material issues in the question. The witness should testify in a narrative form. 

Reasons are given for why you should not lead. Will create a bias.  The witness may assent when he or she may not actually have used those words himself. 

When you are qualifying an expert you should ask leading question, else they will look arrogant and self important if they explain their qualifications. 

Four recognized exceptions given at bottom of p4015 – know these. 

There are no CA cases which will overturn a judgment because of leading questions, well definitely very few cases if any. Many of the most serious orders are obtained in chambers – affidavits are drafted by counsel and the person giving the evidence – so this evidence is very lead. 

Evi1026
Refreshement of memory 

Refreshed memory is different to not having any memory at all.

The memory once refreshed becomes the evidence – the piece of paper which is used to refresh the memory is only significant in the cross examination.  Say if refreshing memory piece of paper is written in two different inks, then the cross examination may want to enter it into evidence so that it will cast doubt on the validity of the refreshed memory. 

Perception, recollection and narration = Three testimonial factors. 

Riccardi
Wigmore defined two categories

· Past recollection recorded – reliance on the document

· Present recollection revived – reliance on the testimony

These are two parallel lines. 

The test of PR Recorded is that the recording must be contemporaneously recorded and/or verified in order to be admissible. 

PR revived – can be triggered by anything – see top 4020.

The owner and the expert appraiser looked at a list to refresh their memories.  The list was type written.  There was also a list on the indictment. The type written list was created from a handwritten set of notes, which were now not available.  The type written list and the indictment would not pass the test for PR recorded because they were not contemporaneously recorded. But they could be used for PR revived. 

Even a false statement can be used to revive present recollection. 

Evidence will never be admitted because it is not true – that is a question for the TOF, not for admissibility.  Don’t even ask if the evidence or testimony is true or not at the admissibility stage. 

Never let doubt regarding truth affect admissibility – so note written in two inks can still be admitted for either PR recorded or PR revived.

If there is no memory then can only admit note as PR recorded. Then note must be filed as a document – this is then an exception to the hearsay rule – piece of writing made out of court admitted for truth in the document – this is one of the many exceptions to the hearsay rule i.e. like the business records exception. 

R v Davey
Susan Carless witnessed an accident, gave number to constable.  She did not look at # but did hear constable announce the number over the radio.  This was an appeal to the BCSC, but now all provincial appeals go straight to the BCCA. 

The memory of Ms Carless was refreshed by looking at the notebook of the constable. There is a test for whether or not the W can look at the note to refresh his memory – did the W verify the recording at a time when the memory was fresh. 

BCSC said that hearing the number read out was verification – and that questions on the validity of the verification go to weight not admissibility. New trial ordered. 

This case does not comment on PR recorded. 

BCSC is allowing the witness to refresh their memory, but here the witness did not have a memory.  This is wrong, because the document is not merely a trigger, but the whole memory. 

This is the difference between the English law and USA law.  Phipson on Evidence, 10 th ed did not recognize Wigmore’s distinction, but now it does.  So the Davey case was decided on the wrong terms – The witness did not have a memory to be revived. Should rather have gone on the exception to the hearsay rule i.e. PR recorded.

What if PRR and PRR are not parallel lines, but converging lines.  Document may be needed for both types, some to trigger memory, some to be evidence on its own. Could have certain parts blanked out, so that only portions used to trigger memory are seen.

PR recorded – will become an exhibit.

PR revived – will not become an exhibit, but may be given an exhibit number so that the court can keep track of it, but it is not in evidence even though it has been given a number. Tell jury to ignore it if it is not formally in evidence.  This is one of the many cases in which you have tell the jury what to do, but you cannot force them to ignore a piece of evidence – is like shoveling smoke – you can tell it to move, but cannot force it to move.

Para 394 in Sheppard – another method to revive memory (“traditional case law” is phipson).  In para 390, if the witness’s memory is refreshed outside of court then the opponent must be notified. But in Canada there is no such requirement.

Lewis (4046)
Deals with production of documents in discovery of criminal cases. What if witness looks at documents outside the courtroom.  What if looked at them last week. Where do you draw the line. The case law is not clear. But in criminal case, the prosecution is required to produce for the defense all documents relied on to refresh memory.  Criminal law requires far more disclosure than civil matters. 

Hanna
There is a second trial.  At the second trial the memory of the 10 year old witness is reduced.  So they allow the child to look at the testimony from the first trial. Unlikely that the child forgot because it was the murder of his mother – but may have been repressed memory. 

BCCA said did not meet the test of PR Recorded – the recording was not contemporaneous – first trial was too long after the event. But it was allowed under the “principled approach to admissible hearsay” – See R v Kahn – McLachlin judgment..  Is the prior statement of a witness – normally superogatory, unless there are allegations that you have changed your story – but here it is allowed because it was given under oath in the first trial, and because the BCCA said that the witness was believable when he said that he could not recall. 
Evi1028
Judge and c-e’r have the right to look at the document which the witness is using to refresh their memory in the cases of PR revived. 

The document may be marked as an exhibit, just to identify it, but not to be admitted for the truth therein.  C-e’r may ask that it be admitted into evidence, perhaps if there is something on the document which pertains to the credibility of the witness. 

Laws v Reed (1855) – W can use notes prepared by counsel at previous trial

Bengert – Can use his own notes

Coffin – Witness who suffered a stroke between 2 trials can use transcript from first trial

Grant – W was allowed to refresh from a document which was inadmissible itself.

In PR revived – only the present testimony is admitted. 

Meddoui
New criminal code provisions – video made within reasonable time is admissible if the complainant, when in the witness box, adopts it.  W will be subject to c-e.  This is an amendment to the rule against prior consistent statements. 

Rule against prior consistent statements is based on hearsay, prior statement made out of court offered in court for the truth of the statement are not admissible.  Furthermore prior consistent statements are superogatory – wastes the courts time – so such statements are inadmissible.  However when credibility is challenged and it is claimed that the statement is a recent fabrication, then can call evidence on prior consistent statements to bolster credibility. But then the prior consistent statement is admitted only as proof that it was said, and not for the truth in the statement. 

What does adopt mean – 4 alternatives are given:

First option - If adopted in strongest sense – that can fully confirm that all of it is true – but then would not need the tape at all, could just use what is in memory now.

Third option - If the witness has no present recall of the events but does remember the recording of the tape – this would be PR recorded, so long as tape was made within reasonable time. This would just have replaced the PR recorded rule, so this could not have been the intention of parliament.

Fourth option – This could not be right – would need clearer language if were creating a rule to prevent retraction of previous statements – See CAN

Third option is the correct one.

Note - Must be total memory loss before can admit PR recorded. 

Possible problem with this section, 18 is very old, do people over say 14 need protection. Furthermore the section does not require the witness to have any memory loss.  But on the other hand this will give extra material on which can c-e.  More chance that the W will contradict what was said on the tape. So this is an exception to the past consistent statement rule.

The main in-road into the hearsay rule has been by the “principled approach” to the hearsay rule. 

R v. L. (D.O.)
Here the tape was made 5 months later. A challenged the constitutionality of s.715.1 under s.7 and s.11(d) of the charter. Said that c-e is a fundamental right, but can still c-e at trial, even though did not have chance to c-e at the time the tape was made.  

In PR recorded you would not be subject to c-e, because by definition on PR recorded you cannot remember the contents of the testimony.  But with the video tape you can be c-e’d on the substance of the tape. Tape can be admitted for its truth even if you can remember the events.

Cross examination
R. v. Lyttle
Beaten up for gold chain, or was it for a drug debt.  There is only an obligation on counsel to c-e in good faith.  Only ask questions which are a reasonable proposition on the facts. 

TJ would not allow questioning on c-e regarding the drug debt theory. CA said there was no miscarriage of justice.  SCC said that there should be a new trial.  Judges are generally quite lenient. Can only c-e on relevant matters and on credibility matters.

c-e is at large – can c-e on any issues even if eic did not cover that issue. There is a more restrictive rule in the states (for state but not federal law) which says can only c-e on issues in eic. This qualification does apply in Canada for affidavit evidence i.e. if you successfully apply for c-e of of affidavit evidence, then can only c-e on the issues in the affidavit. 

Evi1102
Cross examination
Howard
There were two trials.  First trial had 2 accused’s, they were both convicted. Both defendants called an expert witness on footprints – he said that the footprints could not have been made by either of the 2 A’s.  Then a new trial was ordered for other reasons.  Before the second trial the co-A pled guilty to second degree murder, so the second trial only involved Howard. Co-A was not called as a witness, there was no discussion of the first trial. The defence was going to call the same expert witness – was going to say that could not have been the footprints of the A.  R asked if he could c-e the expert on the fact that the co-A admitted to making some of the footprints. Court said NO,  because the facts were not relevant to the assessment of the expert. You can always c-e about a hypothetical, but if you are telling the witness about other facts, then you are asking them to consider matters which are unrelated to the physical evidence on which they are basing their opinion. 
The fact that there was another accused was known to the jury, but they did not know that he had pled guilty or that he had agreed to making some of the footprints. 

Cannot ask the expert to include an admission of guilt in his scientific analysis. It is not scientific information relevant to the scientific fact. But we say earlier (Lavallee) that experts can take non-scientific hearsy information into account. 

Howard is a tough case to understand – and it has been loosely applied. 
Lyttle
Wants to admit evidence of drug deal gone bad to counter stolen golden chain theory.

See notes p4051-4053 notes  - judge is saying that have to introduce evidence now or later if you want to cross examine on that issue. The effect of the TJ’s restriction was to limit c-e. SCC said that c-e should not be limited in this way. 

Counsel is expected to exercise good faith, but is not required to admit evidence on every issue they c-e on. 

It is a fundamental principle of the adversary system that the parties have unrestricted c-e – judge is an independent arbiter, should not tell either side how to conduct their case. The inquisitorial system is a different system to the adversary system i.e. in that situation the state has power to examine all information regardless of the rights of the A.

What if accused told defence counsel something which the defence counsel wanted to use in c-e – then it would force the defence to call the A – which is against the constitutional rights of the A. 

Collateral facts rule (CFR) – with respect to matters of pure credibility, you can only c-e but cannot call positive evidence on credibility.  If W denies evidence on c-e, then you cannot call evidence to show that the W was lying. Lots of W lie, cannot keep calling W after W to show that first one was lying.  But can always admit evidence on material facts.

There are exceptions to the CFR – to show actual Bias or interest.  Bias would be to show that the W wants a certain result, interest shows that the W has financial concern with the outcome of the case. The CFR implies that there is a wide scope to c-e.

“Direct” and “redirect” are the USA terms for “evidence in chief” and “cross examination”.

Then have re-examination – a chance to ask some more questions after c-e by other party – I am not sure if both sides get to re-exam, civil? Criminal? 

You can only clarify matters which have previously been brought up.  Cannot bring up new evidence – that would be splitting the case.  But this is all at the discretion of the court. You may have honestly forgotten something – just be honest – tell the judge you forgot and it will likely be let in – don’t try and sneak it in as a matter of re-examination. 

Then there would be c-e on your r-e. This would count against the court allowing it i.e. takes extra time.

Can you call evidence before the court of appeal?

Can be done but only under very limited circumstances – say if evidence did not exist before or if it could not have been found before by due diligence.

CA should not interfere unless there is a palpable error by the trial judge – there is no evidence to make the given finding of fact.  Palpable error is given a narrow meaning. 

Krause
A gave evidence on 4 matters which had nothing to do with the material matters of the case – was c-e’d about them, then R wanted to call evidence to rebut the testimony of the A. McI says that cannot introduce positive evidence on collateral issues, can only c-e on such collateral issues. 

Trial have to be finite – must have some rules to restrict giving of evidence. R not allowed to split their case.
Evi1104
Prior consistent statements
Rule against self corroborating statements – 3 reasons given

1. Self serving – but all evidence W gives is self serving, so this explanation does not really make sense, but it is still a reason given.

2. Out of court statement so inadmissible as hearsay – but depends on what the purpose is for admitting the statement. Hearsay would only prevent it being admitted for the truth in the statement. 

3. Time wasting.  If the witness has testified then we have the testimony – don’t need to know it was said before.

Are three exceptions

1. Rebut allegation or recent fabrication.

Giraldi – accused of stealing VW van – says he was hitchhiking and then was asked to drive because the other guy was drunk. 

Told the police officer the same story – can he call evidence of the prior consistent statement. 

R says the A should have waited until c-e and then if there was an accusation of recent fabrication, then the P would be allowed to call evidence. 

Is possible that crown will imply before the defence testifies that the story has been made up – but the A may not testify, so the crown could not really say that the story is made up if the A has not even given the story yet. 

Where the story is strange then it may itself suggest that it is a recent fabrication, then the TJ may allow evidence that it is not recently fabricated to be admitted i.e. the circumstances of the case may justify the calling of such evidence, in chief i.e. before the c-e occurs.

At what point is this an exception to the rule, and when does it become the rule itself – after Giraldi it seems that there is almost no rule against calling such evidence.

Simpson
Murder – 2 statements taken by police officer.

First statement is a rational denial of guilt.

Second statement is that of a rambling drunk and admits involvement.

First statement is admitted by the crown following a voir dire which determined that it was admissible. First statement was admitted by R to show that he was sober and that, since it does not match the trial testimony, he was lying at trial. R did not want to admit the second statement. 

Second statement was (in general) consistent with trial testimony. 

SCC says that second statement should have been admitted – to rebut the allegation of recent fabrication.  But the SCC applies s.613(1)(b)(iii) because there is no substantial miscarriage of justice. There was lots of other evidence on this same topic – so it would not have made any difference.  So here there is an error of law, but can dismiss appeal if no miscarriage of justice. 

Chambers
Lawyer in Vancouver – charged with conspiracy to import cocaine. Crime of conspiracy is that you had an agreement to break the law. There was no actual breaking of the law of importation because the drugs never made it into BC.  Had wire tap evidence. Defence was that he had no intention to import, but went along with it because he was in love with one of the women involved in the conspiracy. 

Said he hired Kuko to rob the drug courier Gonzalez. Gonzalez comes to testify that he was robbed. R said that this was a fabrication, and that Gonzalez was being paid for his testimony. Gonzalez was found crossing the border with $10 000. 

It is found that the Kuko story has been around for at least a year. So they agree that the story is not recently fabricated – agree that judge will charge the jury on the recent fabrication, and that it will not be necessary for defense to point out that is not a recent fabrication. 

But then judge forgets to charge the jury.

There is also a problem with the R asking why he did not come up with the story during the investigation – but the A has a right to silence. 

Given the accusation of recent fabrication, they should have admitted the evidence of prior consistent statement. 

2. Complaints in sexual cases

Statements forming part of the narrative.

Look at note at bottom of p85. 

Historically the victim of a sexual case would explain her telling the story to the police or mother and would include description of what she said.  But the converse was that if there was no contemporaneous complaint then that would count against the A.

Then legislation did away with the admissibility of the rule, including the negative inference. 

But then the law developed and exception for statements which form part of the narrative. 

R v B. (O.)
Complainants statement made to police etc will be admissible to the extent that they are part of the narrative. 

In this case the prior consistent statements to the mother and daughters were admissible. But the judge did no instruct the jury on the use to be made of the statements, so there was an error of law – new trial.

The use of prior consistent statements is about credibility – not on the truth of the statements themselves – TJ should have told the jury this.

Under the principled approach, as we will see later, can have exception to rule against prior consistent statements for their truth. 

3. Identification

Is admissible for the truth of the matter.

Swanston
Doctor cannot remember person who robbed him at trial – did identify the A in a line up, is this evidence admissible – yes!

Can call the police officer who was at the line up, knows the A and can confirm that he is the person who the Doctor identified. 

If you filmed the identification at the lineup – is that admissible, yes, could be prior recollection recorded. Don’t worry about the rule that the witness is not supposed to have any recollection for past recollection recorded evidence – the tape would be much better evidence than in court identification. 

Evi1109
Credibility w.r.t. prior consistent statements (PCC)

General rule is the PCC are not admissible.

PCC waste time – so not admissible, but will if credibility of witness is in issue, will be if there is a recent fabrication.

PCC are allowed as part of the narrative, especially in sexual cases – fills gap left by inadmissibility legislation which got rid of recent complaint 

PCC in the context of prior identification, but this is like PRRec. 

Today talk about past inconsistent statements (PIS). Normally inconsistent statements are good for a c-e’r. But if your own witness makes a PIS. Maybe you did not expect it, may differ from what police were told.

Witness may be intimidated and then tell different story at trial. 

What if witness A tells one version, then want to call B, but will be different evidence from that given by A. Two different versions, is this a problem? Are entitled to put all evidence before the court? But does your story have to be consistent? Witnesses are human, will make slightly different stories.

See handout with two sections from evidence acts. 

Canada evidence Act: s.9(1) – cannot impeach character of your witness. This is the language from the English statute in 1854.

BC Evidence Act: s.16(1) AND s.16(2) combined are similar to s.9(1) of federal statute. 

s.9(2) of the CEA is different  - must be reduced to writing. Do not need to determine adversity in s.9(2), which you do have to do in the BCEA. 

Apart from s.9(2), word adverse is important. Statute, strictly read, cannot call witness B if that will have the effect of contradicting the evidence of witness A, until you have a ruling that witness A is adverse. 

Did the court follow this in Cariboo Observer?

Cariboo Observer

Piece of equipment damaged in transport. Sues the carrier and the packaging firm, Tyrell.

The defendant calls a witness, Turbid and he says that the crating looked OK from outward appearance. 

Then defendant wanted to call and expert on packaging. His evidence was going to be that it was not properly packed. The packaging company and the plaintiff objected to this. Objection is that should not be allowed to call contradictory evidence. TJ agrees with the objection and does not allow the contradictory evidence.

CA allows the appeal and orders a new trial. 

Cannot impeach the credibility of your witness, but you can call other witnesses to give different factual testimony. 

But how does this work with the Canada Evidence Act s.9(1) and the BCEA s.16.

Judge Coburn in Greenverse(sp?) v. Eckles (sp?) in an old case said that the word adverse was put in the wrong place and that the purpose of s.9(1) was to explain how to approach a witness when there is an inconsistently i.e. must warn the witness that there was a PIS. There was inconsistency in practice, so purpose of s.9(1) was really what is contained in the last 5 lines and that you must warn the witness, don’t try to trick him, but the first few lines were just supposed to be a statement of the law, but it was not done accurately in the statute. 

Sheppard explains this in the textbook.

The statute has never been updated, but the Cariboo case is followed and S.9(1) is agreed to be wrong and it is ignored, so is s.16(1). The word adverse must be moved to make the statute read correctly. 

So much for the idea that we must leave it to the legislature to change the law – look how inefficient they are. 

So what does adverse mean anyway?

Contradicting your witness by PIS, must show adverse in terms of there being an inconsistency. 

Does PIS make the witness adverse.

What if witness is counting against your case, is that adverse?

Does adverse mean “manifest hostility” ?

Well the only important thing is whether the judge will allow the c-e. So the exact definition is not important. 

But parliament made s.9(2), gets rid of the adverse problem, when the statement is in writing audio tape or video tape, there is no equivalent in the BC statute, s.16(1) and (2) are like s.9(1).  

Under s.9(2) do not need a ruling that the witness is adverse, can just go ahead. 

What about “grant leave” in s.9(2), if you can go right ahead then will not need leave, this is confusing, but the point is you can just go right ahead. But the court must determine in s.9(2) that it is inconsistent, so this could be the leave part. 

McInroy and Rouse v R

Snitch shot with a cross bow, then told Ms St Germaine about it. She told the police the full story and then later would not tell the story at trial. She is scared that she will be taken out like the last snitch was. 

Crown wants to c-e her on the previous statement. 

Voir dire = hearing within a hearing.

TJ initially, after voir dire, says will not allow the c-e, but then the next morning the judge changed his mind and allowed the c-e. 

Statement did not go before the jury, but R was allowed to c-e on the contents of the statement. 

Exhibit numbers with letters are for identification only, exhibit numbers with numbers are entered as formal evidence and the jury sees them. 

The TJ allows the c-e but only for the purposes of credibility, not for the truth of the matter in the statement to the police.

CA said that should not have allowed the c-e but that was admissible as past recollection recorded. 

CA said that she could not remember meant that there was no inconsistency, she had not said anything which was inconsistent with what she said before. So if you believe that her lack of recollection is honest then there is no inconsistency. But then the CA allowed it in as PRRec, so they said it was admissible anyway, so conviction upheld by CA, but one judge dissented, so went to SCC. 

So the CA says that this is admissible as an exception to the hearsay rule because it is PRRec. 

The critical point for PRRec is that the witness is believable when they say that they cannot not now recollect. PRRec does not apply when they are lying now, then can use PIS rule. PRRec is only if there are details which you cannot remember. 

SCC did not discuss this, but Roberts says that PRRec is N/A because she was lying. The SCC said they would not deal with it because they did not need to because they thought the c-e was proper. 

Remember if you are less than 18 you may be allowed to have prior statements put in even if you have part current recollection. 

Could put in statement of St Germaine for its truth for other reasons:

When the witness can be under c-e now, and the c-e will be on the prior statement, then why not let the prior statement also go to the jury, this is what Estey says in McInroy and Rouse v R and Estey says that the jury will likely use it anyway. So Estey would allow the jury to see the document. 

R v B (KG)

Dissent of Estey in McInroy and Rouse v R becomes the law in this case. 

Three accomplices to assault with knife make statements to police on video tape. 

At trial they deny the previous statements.

SCC says that because of the video taping the PIS are admissible for their truth. 

This is part of the trilogy which led to the principled approach to admissible hearsay. 

Say that Estey was right, and that if certain conditions of trustworthiness are met then the statements are admissible for their truth. 

Important that the witness is before the court to be  c-e ( the great engine of the adversary system can operate. 

Evi1116
Review B.(K.G) and U.(F.J) case and then will consider when there can be c-e on prior conviction will then be covered.

B.(K.G)

Attack with knife by 4 guys in car on 2 guys on street. Police take videotaped statements not under oath. Three car guys say that B admitted to stabbing. Parents were in attendance in all 3 cases, lawyer was there for one statement. At trial they recant their statements. Said that they had previously lied, and that B had not admitted to the stabbing. Said that they had lied to exculpate themselves from blame. 

Under the orthodox document you can put in the PIS under s.9 of the CEA, do it under s.9(2) and then don’t need to prove is an adverse witness, video tape is like writing. But then can only be used for credibility and there will not be any identification evidence, the other identification evidence was weak – led to acquittal. CA followed orthodox rule. Went to SCC. Before the SCC hearing the other 3 plead guilty to perjury regarding their denial at the trial. R bought a motion to have this admitted at SCC. Counsel for A said can admit that evidence for purposes of discussing revision of the rule so long as it does not count against the A in this case. 

SCC eventually concludes that can admit such PIS for their truth. Review history and academic criticism of the rules. The USA has rejected the orthodox rule. 

There are two reasons for saying the PIS should not be admitted for its truth: Self serving, but this is not true for PIS, because they have changed their story so it does not serve their interests to have the PIS admitted.

Second reason is because it is hearsay. But what are the dangers – see CAN, but includes inability to c-e, but here you can c-e although it is not contemporaneous. 

Court said that there were sufficient “badges” of trustworthiness. 

All principled exceptions to the hearsay rule is that past statement must be reliable and necessary. 

R would be required to disclose the tapes etc before the trial even starts. This will happen at the discovery stage. All witness statements and information must be released – remember the story about the time the R lawyer did not disclose the that A was in jail at the time of the crime. 

In civil cases the discovery is not as thorough. But expert reports must be shared within time limits. 

Lamer said that tape is good, and that under oath is good, but not absolute. 

But (4112) – c-e is the most important part – engine of the adversary system. So is the rest of the edifice necessary. 
R v U.(F.J.)
Complainant daughter recants her previous statements. Fearful of being sent back to Peru. The A makes a statement, not on camera and not signed. 

Voluntariness is very important for confessions – this the admissions exception to the hearsay rule – can c-e him. Every statement made to a person in authority must be voluntary. A says that his previous statement was not true – was afraid of police brutality which he had experienced in Peru.  

They want her PIS in evidence because it is so similar to his admission in the details. S.16 is not applicable, daughter is old enough to testify. 

This case is a lessing of the edifice (complex structure around) constructed in B.(K.G.), but court still looks for badges of reliability, in this case it is the similarity of the statements, but Roberts says that c-e should be justification enough and that the judgement almost says that it is enough: (4123) and (4124) and (4125) and (4127). Roberts asks if the c-e is good enough, and that should not look for other indicators of reliability like “striking similarity”. Roberts says that when have PIS or PCS in the case of recent fabrication, so long as have c-e, then should allow the PS to be admitted for its truth, and let the jury decide weight. Then would not have to ask the court to only consider a statement for credibility, which they probably won’t do anyway i.e. will probably consider the truth of the PIS as well.  

Roberts says that taping is expensive, tax payers dollars – what about the administration of justice, will it be brought into disrepute.

s.12 CEA

Is an equivalent section in the BCEA.

Where the A is the witness then similar facts rule or collateral facts rule will block proving things detrimental to character – you can only ask direct questions.

Can ask a W if they have committed an offence. If they deny having committed an offence, then the collateral facts rule bar you from proving it. But the statute may allow it. S.12 says that you can prove it – so the Hitchcock rule is set aside in the case of a conviction. 

Prior conviction may impact on credibility of witness. What if prior conviction was perjury, fraud – these dishonesty type crimes will have impact on credibility. Time, or remoteness, is also relevant. 

What it the prior conviction is for a non MR crime, maybe a crime of passion. These will all go to the question of whether the record should be admissible.

R v Corbett

The A had a conviction for murder, and now is being charged with murder again. A and some brothers are in a drug gang. A shoots a person and wounds another. The injured person comes as a R witness. The witnesses do not say that the A was the murderer, but they had criminal records and the A lawyer c-e them on this because it had come up in evidence in chief. 

A lawyer asked for a ruling that his prior criminal record will be inadmissible – based on s.11(d) – TJ declined this ruling and he was called anyway, and the A lawyer then brought up the prior murder conviction.

TJ told jury that prior conviction can only be used for credibility. 

SCC said that there cannot be prejudiced because of what the A lawyer said when c-e he witnesses, and that it was fair. Therefore it was justified.

SCC does agree at 4136 that can exclude evidence of previous convictions in the appropriate case. So despite s.12, the court has the discretion to disallow it if it will be prejudicial. But this is just the basic rule for admissibility, if the prejudicial effect will be more than the probative effect then it should be excluded. 

So defence counsel must decide if they want to call the A, is that you may have the criminal record exposed. S.12 does not apply UNLESS the A is on the stand – so on exam, do not say that the R can put in the criminal record of the A – must say that IF take the stand and the judge does NOT overrule s.12!

LaForest says that it was very prejudicial and he would not have allowed prior conviction to be admitted. Especially on a case when the whole verdict will turn on credibility. Also what if the witnesses had insignificant criminal records. 

What would Dickson have said if the A’s lawyer had not c-e on the witnesses record, then maybe the judge would have overruled s.12 and not allowed the criminal record. 

But generally there is a rule against bad character and a rule against similar acts – this is a rule of exclusion. 

Discretion is generally not overruled by CA, but will sometimes be. 

Evi1118

Contemporaneous cross examination is a good thing, but cannot be done at stage of police investigation because there is no one to do it.  There is no accused yet, so there is no accused counsel yet. Often statements are taken before anyone is charged. So contemporaneous c-e is not practical for police statements.

P4112 – a danger is the lack of cross examination at the time the statement was made. Lamer suggests that because can do cross examination at trial you should be allowed to admit prior consistent statements for their truth and not just for credibility. To say need contemporaneous cross examination is an ideal which is not always met. 

Before you can point out a contradiction in the story of a witness, you have to tell the witness about the circumstances of the previous statement, and if the statement is in writing then you must show them the document in which the previous statement was made – s.16 BC evidence act and s.9 CEA. Once they have knowledge of the previous inconsistent statement then you can c-e them on it. 

c-e of prior criminal convictions:
Corbett Case – s.12 of CEA has been said to be an infringement on the fundamental right s.11(d) of charter of the presumption of innocence – it may even tempt the A to stay out of the witness box because then will be open to c-e on past conduct. 

s.12 only relates to past convictions, not general disorderly conduct. 

May also offend the POFJ in s.7.
SCC said that the rule was constitutional, partly because the TJ has discretion to bar such questions when they are not appropriate. 

Take into account the nature and remoteness of the prior conviction. 

Is it for the same offence, what if it was murder, could the TOF ever separate this?

SCC may look at this again.

s.15 of BCEA – says you can question on past convictions. Page 50 of supplement

s.15(4) does not apply to civil proceedings if TJ thinks would influence the jury. 

This suggests a disrespect for juries, suggests that we don’t expect juries to be able to weigh this evidence fairly – credibility should be for the jury to decide, should not be afraid to let jury decide significance of prior conviction. Roberts says prior convictions have never been an issue in his experience in civil cases.

But civil juries should not really be decided on credibility.

Rules of court of force of statute – and amendments like 15(4) probably come from a suggestion of judges at the review workshops that they have to discuss the rules of courts etc.   

Jury trials do not necessarily take longer, but is more expensive because you have to pay greater registry fees to cover the jury. 

Party who chooses the jury will have to pay, but if you win then you will likely get the fees from the looser. 

Normally only about 20% of lawyers fees are recoverable – because hourly rates are so high. But winner will get office running costs and other disbursements. 

12 jurors for criminal case – must unanimous.

8 jurors for civil case – thinks they must be unanimous, but not sure. 

Juries are expensive – have to pay for them, but only for civil, not for criminal trials. 

Juries do not give reasons for judgment, many parties don’t like this. 

What are the limits of what you can c-e on ( Titus and Davison cases. 

Titus 
Crown calls a witness who is under indictment for another murder and the defence wants to c-e the W on this indictment, to find out if he has motive to give a testimony which would impress the R. But court said that now this is a topic for c-e because goes to the credibility of the witness. So Titus shows the breadth of c-e, can c-e on other bad conduct if it is not the A. 

Davison

Was OK to c-e about prior conviction and about the A’s conduct for the last 6 years. 

A said he had been good for the previous 6 years – so then the R can c-e on the last 6 years to check on his behaviour – it was allowed. 

One of fundamental policy considerations – cannot call evidence of bad character unless A puts character into question. c-e to refute any direct evidence is OK, so if character evidence was given, then you can c-e on it. Here the A put his own character into evidence and then the prosecution can c-e on the evidence which the A put in.

So can c-e on most things, including prior convictions, but this will be at the discretion of the TJ. But where the W is the A then there will be limitations. Are we giving the TJ too much discretion. 

Rule of similar facts – is a rule of exclusion and a rule of admission – will cover this next term. Becomes admissible even though it would normally be inadmissible for other accused’s e.g. if the crime is very unique and can only be committed by few individuals, then if A has been convicted of such a crime before, then proof of the previous crime may go to more than just credibility. 

Corroboration 
Corroboration used to be a big area of the law – less so today. 

Some statutes used to require corroboration of evidence.  

Baskerville case - Where there was an accomplice, evidence of accomplice needed to be corroborated. Judge would have to warn the jury that could not accept evidence of accomplice unless corroborated in the view of the jury. See 4146.

SCC case of Vetrovec – did away with this rule and just said that the TJ must causation the jury as appropriate, but such warning is no longer a requirement of law with certain requirements. 

Now can warn jury about any witnesses evidence – no special rule for accomplices – just review the testimony of all witnesses and then warn the jury accordingly, using common sense to guide you on the content and degree of the warning.

This is true for all W, nothing special about accomplices.   

This change to the law made the jobs of TJs a bit easier.

Certain statutes still require corroboration.

Dead man rule – when there is a claim against an estate – there should be some evidence other than the words of the claimant that the deceased owed the claimant some money – such a requirement in a BC statute was removed, so now just allow court to decide on BOP.

But there is still s.9 of the BC evidence act (P48 of supplement) which covers people of unsound mind or a patient in a mental health facility, then need other evidence to back up the story. 

Always beware of statutes. 

There are sections in the CCC which require corroboration. 

But Vetrovec states the position for the common law. 

Evi 1123 and 25 and 30 – no classes
Evi0104
Hearsay

Hawkins case – got married so that would be incompetent to testify – then R tried to use CCC section to get the evidence in – did not work, but then it was allowed under the principled approach to H (PA2H).

B(KG) – got admitted for truth of the matter under PA2H – was one of a trilogy of cases. 

Hearsay = statement made out of court offered in court for the truth of the matter in it.

Contained – does it have to be asserted, said testimonially, as opposed to conduct or implied statements through modes of expression. 

Sheppard says that precise definition is unattainable. 

Materiality is determined by pleadings or charge, and all evidence is only admissible if it is relevant to a material issue, but then may be barred by hearsay. Don’t forget to do relevance test before consider if is hearsay.

Statements can be offered for non truth purpose, but it still has to be relevant to a material matter in issue. 

Hearsay captures all kinds of statements, oral, written, electronic – but less clear if it catches actions – like sign language. 

Prior statements may be admitted to show consistency where there is a challenge of recent fabrication, but not if credibility if not under attack.

PIS can be admitted to attack credibility. 

But in neither of these cases are they admitted for the truth.

So here prior statements may not be admitted if credibility not under attack or in issue – so here they are excluded but not by the hearsay rule – hearsay rule is not the only rule which excludes prior statements.  

Implied statements – are a bigger set of statements, the core of which is directly asserted statements – small circle in a big circle – Venn diagram. 

Hearsay applies to EIC, c-e, re-examination.

Hearsay is not an objection in a discovery hearing. 

But at trial may say cannot admit evidence from discovery because it was hearsay. 

Are many exceptions to hearsay. First decide if it is hearsay, then see if set exceptions apply, then as if PA2H applies. PA2H looks for a common thread in exceptions. 

There are many exceptions to the rule:

· Declaration against interest

· Public records

· Business records (statute and common law, but not all provinces have statute e.g. Alberta does not).

· Statements as to physical / mental condition.

· Statements as to physical conduct.

· Will allow hearsay in the case of a lost will – best evidence rule. 

· Statutory exceptions to Hearsay. 
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Triangulating hearsay – Professor tribe article – Harvard law review:

A = Out of court statement

B = Mind of the declarant. 

C = Matter in issue

A – C is non hearsay

A-B-C is hearsay

Do you have to go through the mind of the declarant to make the piece of evidence make sense – do you have to go through B, if so then it is hearsay.

Subramaniam

Caught with ammunition on his person – without lawful authority. Says was captured by terrorists. Was sentenced to death by trial judge. Says that he was a ammunition pack horse and that he had no choice.

Offers the statements made by the terrorists as evidence that they were said, and that be believed it, not offering the statements for their truth. He wants to justify his own conduct, not to prove that the terrorist was actually part of some specific terrorist group. 

TJ would not allow statements, overturned by the privy council. 

There are some explanations offered for the hearsay rule:

Thayer says that it is needed for the jury system – don’t trust the jury to accord the correct amount of weight, which may be no weight, to a particular statement. 

Morgan and Wigmore say that it is the desire for c-e, then engine of the adversary system, which is the reason that hearsay is inadmissible. But if the out of court statement is by a current witness, then can c-e them now, which is almost as good, especially if there is an inconsistency. 

What underlies admissible hearsay:

· Necessity

· Reliability / trustworthyness. 

Then can admit under PA2H.

Necessity is tricky – may seem to be an ad hoc determination by the court. 

R v Khan - Sexual assault by doctor on young child – was too young to testify, but had told the mother. 

Myers

1965 – HL asked to admit engine block and serial numbers to prove that cars had been stolen. The A was taking log books from wrecked cars and selling them with stolen cars. 

There was a shopkeepers record exception where the person was deceased – but here the workers were not necessarily dead. 

Here the adequacy of the system was the determinant of reliability, but the HL would not allow the records in so the A were acquitted. There were 2 dissents. 

100 years before they made the exception to Hearsay for a lost will, but now they say they cannot make a new exception. 

Aries case – admissibility of hospital records

Skiing accident – cast set too tight – lost leg to gangrene because cast was not cut off. TJ allowed hospital records in, SCC said that the nurses notes were admissible. Notes were necessary, even though the nurses were in the court and could have testified if required. 

So here necessity was easily established. 

If the plaintiff had called the nurses then he would not have been able to c-e them, unless they were declared adverse. 

SCC in Aries refer to dissenting judgments of Pearce and Donovan in Myers. 

Canada has created PA2H, started with Aries, then goes to B(KG) and smith etc. 

Evi0106
Triangulating hearsay
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Subramanian

Out of court statements eventually declared admissible, but not for truth that they were terrorists, but just for his state of mind. So can admit it to decide if he had a state of mind for which the defence of duress could be based. Admitted whether the statements are true or not.

Can be admitted to explain why he did what he did. Focus on state of mind of Subramanian, not on the state of mind of the out of court declarant. If you wanted to admit it for proof that he was a communist, then it would be hearsay. Then would have to go through B in tri-angle above.

Myers 

Stolen car case. Crown wanted to enter records of numbers put on cars when they were made – engine block numbers (cast in steel and could not be removed) and chassis numbers which were on little bolted on plates. 

Trial judge admitted the evidence, said that it was not hearsay, said that the probative value does not depend on credit of another out of court person, but on the integrity of the record keeping system. 

Does the employee make a “statement” when he records the number – yes, he says “the number on the record card is the same as the number on the car”.  May have different person doing the engine block number recording. 

Could say this is an implied statement – he implies that the number on the car matches the record made when he writes a number on the record sheet. 

But it is still a statement, or implies statement, being used for truth purpose. So should not say that it is NOT hearsay, should say that it is hearsay, but that it will be admitted. So Roberts thinks that Widgery saying that it is not hearsay is inaccurate. 

Roberts says that Widgery was effectively making a exception to the hearsay rule on the basis of reliability and need. 

C.A. agreed with the conclusion because they said it was reliable hearsay.

H.L. said that was hearsay and that they would not admit it for the truth. 

Lord Reid says that should leave such changes to parliament. 

Comments by Jessel bottom of page 12, gives 4 requirements for making a hearsay exception.

1. Must be difficult to obtain other evidence – necessity.

2. Declarant must be disinterested – reliability / trustworthiness.

3. Litigation must not have started – reliability / trustworthiness.

4. Declarant must have peculiar means of knowledge – reliability / trustworthiness, but also necessity because if did not have such knowledge could get the evidence from someone else. 

This was in a case about a will. 

Statements in will could also be a declaration against interest if you say that it is against the interest of his estate – but this is a bit of a stretch – but could be some analogy between statement against interest exception. 

Lord Pearce points out that if R could have proved that the persons who made the original entries were dead, then the shopkeepers exception would allow the record to be admitted for its truth. 

If they had found the witnesses, and c-e them, what would they have said? They would have told their general work procedure but would not have remembered the exact car. 

So then the reliability does depend on the system. Necessity is satisfied because even if you called them then they would not remember. 

Wright v Tatham

Marsden dies and leaves his estate to his servant. Had no family, but the next of kin brings an action to have the will set aside because Marsden was not of sound mind and could not make a will. Servant wants to admit letters written to Marsden by others to show that Marsden was of sound mind i.e. his friends would not write him letters like that if he was mad – one letter was in business context, one was in family context. They did not state that he was of sound mind, but they implied he was of sound mind. 

Court said that the writers clearly thought he was of sound mind and competent to do business, but they are not admissible for proof of his quality of mind. If they contained direct statement of sound mind (letter may say “Marsden is of sound mind and has testamentary capacity), that would not be admissible – would be classic hearsay, so why should they become admissible because the statements are implied. 

You have to go through the mind of the writer to get to the proposition that he had sound mind, have to go through B to get to C. Always think of this test. 

Gives example of if there was a bet that Marsden could not solve a mathematical problem, say person then paid the bet to Marsden’s banker, does this prove he solved the problem – no. It may imply it, but does not prove it, and implied statements are even less reliable than out of court direct statements. 

Conduct of captain who inspected boat and then took his family on a trip – implied that was seaworthy – but a direct statement of seaworthiness would be hearsay, so conduct implying seaworthiness is also hearsay. 

Read

Diary is kept by the complainant – entries about use of marijuana and another about accident.

A said to have strangled her during sexual assault. 

A wants to admit diary so that it suggests she would have been stoned and therefore consented, and also that injuries were not from the time just before death.

Consider necessity and reliability. 

Diary entry is hearsay!

1. But says marijuana statement is declaration against interests.

2. Injury statements are admissible for contemporaneous statements of physical condition. 

Roberts has a problem with #1 above. Agrees that we don’t speak against economic interest, but then it was enlarged to belief that would not speak against your penal interest. Roberts says that if you write in your diary that you use marijuana does not mean you are compromising penal interest because it is private – if you made it in public it may be a statement against interest, but Roberts says that it will not satisfy the reliability criteria if the maker thought it would always be private. Must ask if entry was made with intention that other would see it – this speaks to reliability. 

C.(J.) v College of physicians 

We should read this case but it comes to much the same conclusion as Read.

Dealt with past recollection recorded. 

Evi0111
Out of court statements are admissible for non truth purposes. 

It is for the TJ to decide if the statement can be admitted. 

If a contract offer is accepted or rejected can be referred to even though it was an out of court statement. So to can statements of counter offer etc. Are not trying to prove that speaker really meant they were accepting the offer, but just saying that words were said, then court can decide if those words constitute acceptance.

Creaghe v Iowa Home Mutual Casualty Co.

Outstanding judgment on car accident insurance.

Creaghe (C) was injured by Osbourne (O) who had an insurance policy with Iowa (I).

But O’s cheque bounces so he cancelled the insurance with I BEFORE the accident occurred.

I wants to enter evidence that the contract cancellation occurred. C says that would be hearsay.

The cancellation conversation involved words of legal consequences, who cares if O did not really mean it, the agent was entitled to rely on what O said when he asked for the policy to be cancelled. 

In the triangle: Can go A to C directly, don’t need to look at mind of B, just consider what C would have thought given the words that C heard.

This is original evidence of words with legal consequence. 

In Subramanian we also saw words which were admissible, explained why he did what he did, whether or not they were true is irrelevant, whether they should have been believed can be determined by c-e of Subramanian in court.

Was an example of a ship sinking in the river Thames. It was just visible above the water, but there were no lights on the ship to give warning. Another ship hit it and damaged their ship. Claim in negligence against first ship owner. But he said that the coast guard had told him that they would take care of lights. This was admissible and was a defence to negligence. 

Darylmple

Defamation case – must prove the words were actually said in this slander case. 

Plaintiff is Darylmple (D).

Defendants are Atbridge (A) who works for Sun Life.

D is about to resign. Tells A this. A calls Shinner (S). Tells S not to issue cheques signed by D. S tells A that D said this.

But S is not called at trial. A says that S told him that D said it, but this is hearsay. S could testify, but D cannot testify as to what S told him A said. 

Counsel for D wanted to amend the statement of claim. TJ said no, this case had already gone to SCC and was at a second trial. So would not allow the fact that S had said that A told him at the examination for discovery.

Ratio – words of legal consequence can be repeated in court, go from A-C on the hearsay triangle, do not need to go through C. 

Must still relate to a material matter. In a trial to determine testamentary capacity out of court statements will be admitted to indicate the state of mind of the declarant. But state of mind must be in issue / material. 

Ratten v The Queen. 

Man cleaning gun killed his wife – double barrelled shotgun, both barrels were loaded. He was experienced in weaponry. 

1:09 pm father calls son (husband), says he can hear wife in the background and all was well.

1:15 pm operator says that she spoke to a hysterical sobbing woman asking for the police. 

1:20 pm. Police call husband.

Between 1:09 and 1:20 husband and wife were the only ones there. 

Is what the operator heard hearsay. Is it offered testimonially, for truth?

Court said is admissible as non-hearsay – but is this right?

Is the fact that she was sobbing material – because she was scared does not make him a murderer. Shows her state of mind, and may suggest what he is doing to her, but does not prove anything about him. So the court admitting the statement here goes against what the court said in Wright v Tatham. 

Roberts says that sobbing should not be admissible because shows state of mind of her, but that is not relevant. 

Roberts says that it is an inference if you want the court to read anything into the fact that she was sobbing. 

Courts gives two grounds for saying is non-hearsay:

· Gives statement of mind of wife.

· Telephone call is a composite act and that the operator cannot give account of telephone conversation without explaining sobbing. But still, you cannot use the sobbing for a hearsay purpose and infer what he was going to do with her. 

So they say it is non-hearsay.  They could have said was hearsay admissible under an exception, like res gestae, but here they said it was admissible as non-hearsay. 

Wysochan

Wife shot, says to husband, there is a bullet in my body, and later, I am too hot. These are not the statement of a person who had just been shot by the husband. 

Are these being offered because for their inferential value. 

Court said was for non-hearsay purpose, Roberts says it is for hearsay purpose. 
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Wysochan

There is a dying declaration exception to hearsay (because if you are dying you will probably tell the truth), but that is not considered here, maybe because you have to know you are about to die, she may not have known that here.

Court says that the statements lead to inferences.

There is an exception to hearsay for current bodily feelings, are non-hearsay because not taken for truth, but just for the fact that it was said. But the state of mind of the statement maker may be in issue so it may lead to inference based on truth – bad!

P580 para. 737. Sheppard. Read about child getting gifts and tear gas, Julius Caesar. 

Circumstantial evidence can be used for non-hearsay purpose. 

Always remember the thought tri-angle, in Wysochan, do we have to go through B – Roberts says you do, and says that the judge should not have used them for the purpose he did. Says that they indicate state of mind – whose mind, hers, but her state of mind is not in issue. You could say this in any case to get statements in “oh it just shows her state of mind”, but her state of mind is not in issue. 

Is motive a sub issue for which we can admit statements showing that the victim was scared of the accused. Is this part of the story. If yes, then what about love, is that a material sub issue, is it relevant that she was having warm feelings for her husband in this case. 

But then the statements will be used for a truth purpose, because of what they imply. 

But we must ask if her state of mind is a material issue, should be honest about this, here the judge just says it indicates her state of mind but does not say that is in issue. In testimentory capacity case then state of mind is clearly in issue but here it is not as clear. Roberts things that they may have got this case wrong. 

There is a natural urge to get in all evidence which completes the story – would want to know what was said, how did the others react, so you want the evidence is, but you need to justify why it should be allowed. Why does the R want it in – it tends to show that she only has warm feelings to her husband, so it must have been the A who shot her. She is in state of panic – would that make the statements more or less reliable?

Some say admit all hearsay and allow the TOF to determine what is relevant. But even the principled approach to hearsay does not go this far. 

Recent exception (50 years) excited utterances – comes from Wigmore, it is the other half of the Rattan case. Statement made in high emotion, while the emotion is still unrolling, is more than likely true – trustworthy, and necessary because declarant then dies. 

When we say used circumstantially then we mean that it will be used for non-hearsay, but then we have to say that her state of mind is a material issue in the case, else it will not be able to be used for non-hearsay. All evidence must be material to a relevant matter in issue, so we must identify a material issue to which the statement relates, else it will likely be used for truth of other issues which it is not supposed to be used on or admitted for. (you must understand this paragraph). 

R v Evans

Sopinka and McLachlin disagree on this case – these are evidence experts who cannot agree!!

Hold up of Brinks truck – getaway car was purchased from old couple. Say that the purchaser said he was a chain link fencer and owned a large pregnant dog.

Sopinka says that there are no exceptions – but they can be admitted for non-hearsay purposes – narrows the identity of the declarant to a small group. Says that is admissible to show that the declarant knows the special information. Says that this is circumstantial evidence and that are facts that only the actual person would know, but this is a leap in this case, other people may have this information. 

Does analogy with four leaf clover tattoo – but sports clubs have communal showers.

McL says that in this case the information is not special enough – many people may have had this information. Someone may have been trying to set him up. 

Roberts is dismayed at this disagreement between leading thinkers.

He did not really go over discussion on admissions and using it for truth part of the judgement. 

R v Nguyen

Phone calls for drug trafficking. Police using cell phones of drug dealors and speaking to people ordering drugs.

When people say will admit is for non-hearsay as part of the story which is relevant, this is not proper justification for admitting it. 

Res gestae = the thing done. 

Here the court labels the evidence as “original” – but does not tell you why it is admissible, just gives it a label. 

Notes that the HL took the opposite view.

Then says, para 17, that the circumstantial guarantee makes it admissible, so now hearsay is admissible if trustworthy – BUT WHERE DOES THIS RULE COMES FROM – think of triangle, going through B, but says that just because is trustworthy it is admissible. Roberts says that this is not sound reasoning – then read some stuff from Sheppard about telephone calls from police about making bets and ordering drugs. 

Should admit that it as hearsay under an exception, and admit it as such – do not lie to us by saying that it is admissible as non hearsay.

You could say the material matter was the nature of the business, and admit it as non-hearsay for this issue, but then will end up using it for hearsay purposes on other issues. 

See Sheppard - “ruse for avoiding…” – is referring to the type of behaviour in the Nguyen case. 

Evi0118 (I re-numbered this date – I think it was just labeled wrong, but if anything seems strange then go back and check the files on the laptop.)
Introduction to the exceptions to the hearsay rule

Sugden 

Best evidence rule – if original evidence is not available then may allow other evidence as a substitute. 

See list at bottom of 5045

· Must be neccessary

· Declaration must be disinterested – reliability.

· Declaration must be before dispute or litigation – reliability. 

· All comes down to the twin requirements of necessity and reliability. 

Can still test this evidence by c-e, so long as can test reliability / trustworthyness then you should admit the evidence. 

Then Mellish is saying the same thing as was said in Myers – leave it to parliament, and this is 1878. 

In Ares v Venner – SCC said that judges can make improvements on what judges have fashioned. 

Ares v Venner

Ski accident – full leg cast – too tight – gangrene – amputate. 

Venner was the doctor, but the hospital was also a defendant. 

Are the notes admissible and on what basis – could say hospital records exception – Wigmore p 5047 – says should be like the business records exception.  Looks at necessity, would be inconvienient for doctors and nurses to go to court, necessity does not require death of the maker. Element of reliability is met – is a good enough information recording system to save lives, so good enough for court.

Hospital is also a defendant. If the plaintiff just sues hospital and not the doctors, but then if doctor is not an employee, but and independent contractor, then hospital would not have been liable.  

Nurses are employees of the hospital, so are their notes admissible against the hospital? – yes, under the admissions exception – statement made by a party put in by the other party is admissible – not required to be against interest, just the fact that the hospital said it – via the nurses who were employees, are admissible against them – admissions exception. So did not need to make hospital records exception here because the hospital is a defendant. The SCC does not make this clear, but the admissions exception makes the notes admissible AGAINST THE HOSPITAL.

But what about Dr Venner, for the notes to be used against him, the admissions exception could not be used, he did not make the admissions, the nurses notes were not admissions of him or his employees.

s.42 BC EA has business records exception. Alberta does not have a business record exception, but they do not need one, the SCC made a common law business records exception in this case. 

Why did the plaintiff not put the witness on the stand?  Khan p57 – McLachlin said that would not have been able to link nurse to record entry, but where does she get this from? They would have been able to recognize handwriting – and there will likely be initials / signatures on the chart. So Roberts says there is no factual support for what McLachlin is saying.

Would not have to have called the nurses at trial – could have used interrogatories, could have had nurses confirm records before examination for discovery – hospital would have to divulge which nurses made the entries. Don’t forget about interrogatories in exam. 

If nurses had been on stand they may not have remembered making entries, but it will be OK as past recollection recorded.  

Roberts says the reason the plaintiff did not call the nurses was not because he could not connect the nurses to the notes, but because Alberta does not have a rule similar to rule 40(17-19) of the BC Rules of Court. Under this rule the plaintiff can c-e the witness if a determination is made that the nurses were adverse. But in Alberta there is no equivalent rule, so under no circumstances would the plaintiff be able to c-e the witness. Roberts says this is the reason, not that given by McLachlin in Khan.

But the important point is that Ares was the beginning of the principled exception to the hearsay rule (PEHR).  Twin requirements of necessity and reliability. P5050.

Khan

Child was abused and was too young to testify, even under s.16 on a promise to tell the truth. Had told the mother about the abuse. 

Some say McL made new exception – p5052 line 40. This has been taken to be a special rule creating exceptions. 

Spontaneous utterances – is an exception to the hearsay rule, is a subset of res gestae, but must be on the spur of the moment, must be part of the act, excited utterance, no time to think, out of shock / surprise. More likely to be true because is not reflective. 

But here the statement was not on the spur of the moment. So this exception did not apply in this case, and there were no other exceptions which would apply in this case.

Need out of court statement of child admitted for truth – not admissible for non hearsay purpose – state of mind of child not in issue. 

So did the court make an overall exception for all necessary and reliable evidence, or only a narrow exception for abused child? 

Seems to say that Ares is a case that makes the threshold for necessity lower – says that must only be reasonably necessary.

Then says that if reliability is met then the evidence should be admitted. 

Then had two cases before the Starr case.

R v Smith

Murder case, victim is in Detroit with larry smith, calls mom and says she needs a ride home, then said larry came back and does not need a ride home – are these admissible under the present intentions exception to the hearsay rule. Said it was not admissible on the present intentions exception. 

Did not apply the PEHR, but did say it was good law. 
R v B (KG)
Deal with prior statement of witnesses being admissible – remember the statements of the three young gangsta’s who later recanted.  Were admitted for truth of the statements under principled approach to hearsay – were necessary and reliable, had been given in circumstances of videotaping. 

But we will just look at the Starr case because it covers the same ground. 

Starr Case
In these complex facts we have the deceased, Cook, saying to girlfriend in a lane, when he was with another girl in a car, he says to her will be doing an auto scam with Starr. Later the car is wrecked against the telephone pole, Cook is shot 6 times, the new girl was also shot. 

Crown wants statement to girlfriend – “going to do an auto scam with Starr” to be admissible under the present intention exception. But it also deals with Starr’s present intention, so for this reason it is not admissible. 

Referred to some text on page 5067.2 – I missed it. 

Would be hearsay because it unreliable for statement to be admitted as indicating Starr’s intention, and also fails under principled approach. In PEHR all of the ideas are tied together, so even if looks like it would be admissible under one of the regular exceptions, it will not be admissible if it does not meet the twin requirements of reliability and necessity. But here SCC judges are disagreeing. 

Evi0120
Starr  

Autopac scam with Robert Starr.

Majority focuses of rationale for admissible hearsay.

Said not admissible under exceptions or under principled exception to the hearsay rule (PEHR) because was not reliable. 

Would be double hearsay to admit words showing someone else’s intention.

Jury will use evidence of Cooks state of mind to infer Starr’s state of mind – this is not acceptable. See p5062

McLachlin dissented – said that is circumstantial evidence of what the A was up to – is not out of the mouth of the A, then it would be an admission and would be admissible – this is the most common exception to the hearsay rule. But McLachlin said it was admissible as circumstantial evidence.

See 5067.5-6 – still keep original exceptions and use them alongside the PEHR – explanatory and educative function, tell use the relevant factors to consider. Remind us of the reasons for the PEHR.

No longer acceptable to simply identify that the out of court statement fits within an exception, or appears to fit within an exception, the court must still consider if it is necessary and reliable. Remember diary entry about marijuana and about injuries from previous accident – judge held them admissible under exceptions to hearsay rule. So marijuana statement may be declaration against penal interest, but now consider reliability – it was written in private diary, After Starr we may have to consider things like was she fantasizing, not enough to say that it fits within the rule of statements against interest – must check reliability and necessity. So in exam check through exceptions, and then consider the twin factors of the PEHR. See 5067.7 – 5067.8. for comments on this.

But the principled approach can stand on its own – do not always have to refer to a particular exception. In Khan (not the spelling – not Kahn) the PEHR was used alone. 

But there are many exceptions, admissions, public documents, statements against interest, res gestae, business records ( use the PEHR to tie them together. 

Parrott
In Khan admissibility was said to be flexible.

Here we have a less flexible approach.

The witness had a mental age of 3.

Consider calling the victim as a witness.

s.16 – if under 14 y/o, or a person whose mental capacity is challenged – this applies here.  The court shall conduct an enquiry if the person is able to communicate and understands the importance of telling the truth. 

The R called four expert witnesses to say the victim was not able to testify because she was incoherent when speaking of the particular events. 

TJ held, based on the evidence, that the victim could not testify.  Then the R offered the evidence of the victim under the PEHR following the Khan case.

So R saying that she can’t tell us now what happened, but we should admit her previous statements. But surely there would be a problem with reliability. If she cannot now testify – how trustworthy can her previous statements be. 

R avoided c-e of the witness. Can the previous statements be so trustworthy that don’t need c-e.

4:3 decision. 

Minority would have allowed this to go, the majority said NO – must have the victim appear in court and let the judge decide. 

Judge must insist on seeing the victim in court – he must decide if the witness can communicate, and then can get expert testimony on whether the person has the mental capacity. 

Can not meet the necessity test if the judge has not seen the witness. 

So fail the necessity test and the reliability branches of the PEHR.   Yet there were 3 SCC judges that would have let it go. 

Roberts says that the R is a public servant, not supposed to be resorting to tricks, they should not set it up like this so that the defence is deprived of the fundamental right to c-e.  If she made the original statements then she should go on the stand. 

Test reliability and necessity separately on BOP. The BARD test only applies at the end of the day when deciding overall guilt. 

Court is equally likely to admit hearsay evidence when offered by R or A – level playing field. 

Business records exception 

Has a common law aspect and then also have s.30 CEA and s.42 BCEA

Under common law had the shop keepers exception – mentioned in Myers case.

Henry Coxon
Ship accident – log made a few days later.

Generally business records are admissible, where it records what that person has a duty to do – say making financial entries on a daily basis – but there must have been a duty to do the recording task.

But in this case the record was not contemporaneous, which is another requirement – if there is time to reflect then there may be time to think of a lie, or memory may fail. 

Not supposed to record the conduct of others.

Here it was 3 days later, declarant had an interest, and also recorded what the other ship did and what role it played in the accident.

So the log was not admissible. 

Ares was also a common law exception – nurses notes. Each individual nurse made a note in the course of duty.

Conley v Conley
Admits statements in a matrimonial dispute case. Does not apply the statute, but allows it under the ordinary common law rules. See line 50-60 p5079.

Is there a business, is there a duty to engage in the activity, and a duty to record – this is the essence of the business records exception. 

In this case it was an investigation business. 

P61 supplement – s.42 of BCEA – lack of personal knowledge affects weight but not admissibility, but there must be a duty to make the record. 

Business is very broad – see the definition

What if policeman records statement of bystander who observed an accident, then the bystander disappears, but the officer records it in accordance with his duty. Is the statement now admissible? American case of Johnson, notes were not admissible under the business records exception under statute. 

Seatak
Minutes of meetings recorded on computer.

Allegation that computer does not work properly.

Want to admit minutes of meeting into evidence.

Binnie was counsel in this case, said that minutes were admissible under the common law exception to the hearsay rule, or alternatively under business records exception.

Common law rule did not apply, it was not a single person who made and recorded the statements.

Said statute did apply – with 2 conditions: Person making the statement is under a duty, recorder is under a duty. 

The business records exception under s.42 BCEA is applicable so long as declarant and recorder are both under a business duty – else will not be trustworthy, but if in business then we know the motive for making the statement. 
Evi0125
Business records:

Exists at common law and also under s.42 BCEA. Alberta does not have a statute, relies on the common law. 

Setak 

Installation of computer system – are the minutes admissible under s.36 OntEA or under common law. 

TJ held that there is a limit on the common law business records exception – only applies if what was recorded was within the personal knowledge of the recorder – see 5083. But then says that it is admissible under the statute.

BCEA says that lack of knowledge only affects weight not admissibility. 

If the judge finds it admissible under statute, then is the common law being expanded as that ruling is made. 

Court looks at united states cases – two requirements for the test under statute

· Must have been duty to make record.

· Duty must have been to make record in the course of business. 

But if is a record of a business then Roberts says normally just accepted that it was made in course of business.

Johnson v Lutz – police officer made note in notebook recording what bystander said. Statement was held not admissible under the business records exception. The officer had a business duty, but the out of court declarant was not under a duty. Both the recorder and the person speaking must be under a duty. This was applied to the interpretation of s.36. 

Said that everyone at the meeting was under a duty – so were admissible.

Olynyk v Yeo
Hospital records which defence wants to put into evidence. Injury in car accident, then falls down stairs. Defendant gets hold of hospital records from time plaintiff went to hospital for the fall down the stairs – notes on hospital record say that was walking around in dark. Defence wants them in for the truth of the matter i.e. that he was walking around in the dark. Triangulating hearsay – out of court statements – have to go through mind of the doctor. 

Plaintiff said that the record is only good evidence for what was done at the hospital. 

Says that the specific statements about walking in the dark are hearsay – but everything else is OK – so should black out the writing about walking in the dark. 

TJ allows the record in in full, then the CA overturns this. Cannot go in as business record because the declarant was not under a business duty – both the recorder and the informant must be under a duty. If it could be shown that Olynyk made the statements then they could go in as admissions. 

Look at reliability – without knowing who the informant was and what motive they had we are not in a position to assess their trustworthiness. 

R v Gould
Wood and Southin disagree in BCCA. Gibbs agrees with Wood, but on other grounds. 

Was there a sale record for the jade walrus found on the person of the A.

Shop owner says that the jade was in the window – then went away for a while, when he came back it was gone, but there had been no sale recorded.

Did an inventory and it was missing. 

It was said twice that there was no record of a sale of the walrus. 

Wood says that it is hearsay and that the records themselves should be admissible. 

Says that records cannot be proof for what they did not concern.

Southin said that his statements were admissible as evidence of what he observed.

Roberts says should be admissible – but weight is another issue, but should admit his statement that he did not find a record. 

The out of court declarant would be one of the shop employees. And the statement would be the lack of the record. This is what would make it hearsay. 

Also this is an implied statement i.e. absence of record is an implied statement that it was not sold. 

Roberts says  - I think - that should admit the statement and then the lack of record being produced in court goes to weight. 

Sales records are records of what is in them, not what is not in them. 

This case is in the book to think about what is hearsay and what is not.

Underwood
Underwood / toy / Ruth and Kenneth Phillips / Campbell.

Campbell is shot. Underwood is the A.

Kenneth is dead, but made statements before he died.

Ruth heard some of the statements.

Defence wants statements in because suggest Kenneth not Underwood was the murderer. 

Toy heard some of the other statements. 

Kenneth did not testify at first trial, and was dead at the second trial. 

Ruth said that he had a gone, and that she and Kenneth moved around a lot after the murder – says that he told her that he put the gun in a car compactor (statement 1). 

When asked by wife if he killed Campbell – “don’t ask me again” (statement 2).

Then said “told you not to ask me that” (statement 3).

This all goes to state of mind of Kenneth – is a truth purpose – have to go through the mind of the declarant who is an out of court statement. 

“they found the gun” (statement 4)

Then Toy says that Ken got paranoid after the murder – “they got the wrong guy on that one” (statement 5).  This is almost declaratory. 

CA says that the evidence is all relevant.

Says that the first 3 were non hearsay, and that they were relevant – para 22 – says that this information could be used to infer a guilty mind of Phillips. The material fact is the identity of the killer. Roberts says that they are being used for hearsay purpose – and that the implied statement is that he was admitting to having committed the crime. This was not relevant to a non-hearsay material issue, so it is hearsay.

Roberts says that it is going in for truth purpose despite what the judge says – for the truth that Phillips did it. 

Regarding statements 4 and 5, says they are hearsay, but Roberts says that 1-3 and 4 are the same in terms of requiring an inference that he was the one who actually did the murder. 

Only the 5th statement does not need an inference. 

Declarations against interest – used to be only declarations against pecuniary interest Sussex Purige (sp?) case.

Para 36 gives requirements for statements against interest.

If he knew he was going to die then would they have been against penal interest. 

If penal consequences are too remote then it will fail on the reliability requirement. 

In this case the reliability comes from where? Wife was a drug addict who did not even shed a tear, and Toy is also involved in the drug world. Neither of these are reliable witnesses. CA did not discuss reliability. 

Roberts suggests that the CA here is misreading Starr and that what they say about not considering corroborative evidence or truthfulness of W not being relevant.

Necessity is there because Ken is dead.

But Roberts is not discussing that must admit in favour of A. Then allow TOF to decide weight. 

Think about what is hearsay. Are implied statements hearsay or not? Remember Sheppards statements about circumstantial evidence being accepted as a ruse for circumstantnail evidence. 
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Will consider 5 exceptions:

Must always ask if it is actually hearsay.

Remember the hearsay triangle.

Public duty exception

Document made under a public duty and kept under a public duty.

Zundel
Also deals with judicial notice – considered if could take judicial notice of holocaust.

Zundel published pamphlets saying holocaust did not occur. 

Court said could not take judicial notice of the key issue under discussion.

Prosecution had to offer proof that holocaust occurred – got film with a narrative.

First step – prove authenticity. Done by affidavit from museum guy. 
This film material was always open to the public – so fulfills public duty exception. 

Also an affidavit saying that the narration was true. Must separate affidavits which goes too authenticity as opposed to truth.

Need to check that excerpts are not misleading or distort the original story.

Film is admitted under the public duty exception. 

Then the narration is also admitted, but CA said that it should not have been. Said that just because narrative was admitted at Nuremburg trials does not mean it is admissible here. Would narration make it under the PEAH? Today you would have to do the complete analysis – Starr is the authority for the fact you have to do the complete analysis.

No right to appeal to SCC, have to be given leave – national importance is the criteria for allowing leave. SCC does not give reasons for leave being refused. They have limited time. Don’t think SCC disagrees with CA just because they grant leave. May grant leave on only part of the issue. 

Bottom p113 – Hollington v  Hewthorn exception – s.71 BCEA.

Accident occurred and victim died.

You can admit criminal conviction into civil case to prove liability in negligence. 

So bertuzzi guilty plea will be admitted in civil case.

Must be relevant, but person does not need to be party to the action. 

TJ can exclude the conviction if it is a jury trial and concerned that prejudicial effect will be greater than probative.

The out of court statement would be the previous guilty plea or court judgement – and then it is admitted for the truth. 

Adams Lab
Contempt of court conviction is admitted in labour tribunal even though not bound by ordinary rules of court. 

Testimony in former proceedings

Is the companion exception to the Hollington v Hewthorn exception. 

This one admits testimony from the former proceeding – not the result of the proceeding which is what the previous one discovered. 

Town of Walkerton v Erdman
Falls into excavation, later dies, gives evidence before he dies, later wife wants to use it for wrongful death action. 

Whole transcript is admissible when you have taken evidence before person dies. 

His action died with him because it was a personal claim.

Wife sues as a separate action – Lord Campbell’s act, equivalent acts called the survivorship act or family compensation act.  She is not claiming for injuries like he was, but is claiming for loss of bread winner.

She has to show she is the wife and that the defendant was liable in negligence – that was the same thing the husband would have had to show. But then the damages would be different, she wants damages for loss of bread winner, he wanted wage loss and pain and suffering damages. 

There was an opportunity for c-e when the evidence was taken. 

At least one of the issues was the same.

She was in some respects standing in his interest – p5117

Is necessary and reliable – would pass under PEAH

Potvin
Criminal prosection.

s.643, now s.715.

Is evidence admissible when W changes their mind and will not testify at trial.

Does it violate A charter rights when you admit the transcript from the E4D.

SCC said did not violate charter, and evidence was admissible. 

LF says that TJ has discretion – p5125. Said that is just prejudicial v probative which must be determined. 

Dying declarations

Person about to die will not lie, conscience of a dying man – so reliable that you do not need an oath. 

But the dying declaration may not be accurately reported – or person dying may be honestly mistaken – and there is no c-e to determine if they were mistaken. 

Must be a statement made knowing that you will die – this is what gives the trustworthiness element. 

May want to give turnball type warning – say that the person may have been mistaken. Will you require corroborative evidence – well SCC said that do not need special warning and TJ just required to point out strengths and weaknesses in all of the evidence. 

Applies to civil cases as well – all of these exceptions apply to civil cases.

Statements as to pedigree

Hutton
Case of daughter wanting to prove she was adopted so could make application under the wills variation act. 

They should have asked for adjournment to get the certificate.

Adoption is a matter of statute. 

TJ would not even look at evidence.

CA said that even if evidence was reliable, it was not necessary – had not exhausted all attempts to get the actual adoption proof from Poland. 

Difference between what is admissible and what is enough to prove the case at the end of the day. We are concerned with admissibility. 

Here the evidence in the letters was admitted – under statements to pedigree exception, but it was not enough because the adoption certificate was outstanding. 

Evi0201

Last time did 5 exceptions to the hearsay rule. 

Declarations against interest – now include penal interest

How do you deal with credibility of W – that is for TOF, does not go to admissibility, but may still influence the determination of trustworthiness So to some extent the reliability of the W does go to admissibility. 

Diary entries were admissible as declarations against interest – trustworthy because of fear of penal responsibility – but diary do this.

s.71 of BCEA – admissible when been convicted for criminal offence for the same event. 

Companion to s.71 – evidence from former proceeding is admissible. Only if don’t need to c-e on that issue i.e. it was fully c-e on before.

Dying declarations – also relates to res gestae. Statements made at time of death, when out of court declarant knew of looming death. And must then die - to meet necessity. 

Statements as to family pedigree.

What is the requirement for the admissibility, and what is sufficient to meet balance of probabilities.

Oral statements as to family pedigree were admissible under this exception to the hearsay rule, but was not able to meet BOP in this case. 

Adoption is a creature of statute. 

Res Gestae (The thing done)
Curious that RG is used for hearsay exception – statements are being admitted for truth!

Statements accompanying an act

Rattan case – phone call in Australia, operator heard voice saying get the police please – says that words spoken are facts just like other acts. Can give evidence that were spoken. But if they are relevant for other than truth purpose they are admissible for non hearsay purposes, but if they are being used for truth, then they must meet one of the exceptions. 

Statements accompanying act are said to be part of the act – 

Beddingfield

Evidence should be admissible – Only A and Wife are in house – she comes running out, saying things, and then she dies minutes later.

Cockburn said that was not admissible because the event was all over, that too much time had elapsed. Takes a mechanical timing approach. Says that if had been at the time of the injury being afflicted, then would be admissible.

The defence was that she had done it to herself – failed, the A was Hung

Says that the statements are admissible if part of the thing done, which was not the case here, but says that if is part of the thing done, then are admissible, w/o saying for what purpose they are admissible for – so assume if is res gestae then are admissible for all purposes.

Did not know she was dying – so can’t be a dying declaration.

Gilbert  

Canadian Case.

W hears shots, victim is being chased by the A with a gun, tells W that he was shot by the A.

Here the flight was part of the transaction. The A was seen chasing the victim. 

Only difference with Bedingfield was that there the A did not chase the victim out of the house. SCC used this to distinguish the cases.

Criticises Bedingfield – was a huge controversy. This case adopts Thayer’s definition of Res Gestae – p5135, and says that the statements were part of the thing done. 

Up to the 13th ed of Phipson on evidence said that res gestae was not hearsay, but was just part of the act, need the statement to give the act meaning. But are still using out of court statements for hearsay purpose – so is a curious label to say is an exception to the hearsay rule – is actually just part of the act – do not label it hearsay to begin with – so not really an exception to the hearsay rule.

R v Risby

The issue here is the common issue of possession of drugs or recently stolen goods.

Here it is drugs – marijuana.

Officer is on stand, called by prosecution – does not give story of what A said.

Defence wants to c-e on the fact that A said “I do not know”. Wants the officer to admit this. Defence counsel wants this admissible, but is it? It is a prior out of court statement – R does not want it in.

The A at the time could have come up with any explanation. 

Laskin says that is admissible as res gestae – not limited to possession of recently stolen goods, is also applicable to possession of drugs.

R v Graham is referred to in this case – statement that had never seen case before was properly admitted because statement was immediately connected to finding of case – is part of the thing done. Explanatory statements on first being found in possession and are necessarily admissible as part of the thing done (Res Gestae). 

No analysis of trustworthiness in these cases – or what issue it relates to, but the issue is obvious. 

What about reliability – A would not have to testify if get the officer to give the statement of the officer. So this is hearsay according to Roberts and a necessity and reliability analysis should be done, and the textbook says that it is a hearsay exception – so should consider reliability and necessity in exam, and that fact that it is part of the thing done is not enough to get it in. Must ask as a matter of principle whether it is admissible. 

Spontaneous Statements / excited utterances
Wigmore developed this category – said that when one is excited and emotions are high, one is less likely to be reflective and less likely to make stuff up – more likely to be trustworthy. 

So this could be a true exception to the hearsay rule. 

Rattan dealt with this – Wilberforce said that hysterical voice was non-hearsay as part of the thing done, but then went on to say that was admissible when the emotions were so high the statements were admissible as hearsay statements for the truth of the statements i.e. as an exception to the rule against hearsay. 

R v Andrews

He was stabbed – but was he really excited?

Did not know he was dying – so can’t be a dying declaration.

Police officers hear accused make a statement – named the A, some disagreement between the officers on what A said, but they were not too dissimilar.

Said was a spontaneous utterance, rather than saying was part of the thing done. 

Gave test as follows:

1. Can the possibility of concoction be disregarded.

2. Was the excitement domination the thoughts of the declarant, as opposed to being reflective

3. Must be closely associated with the event – so time is relevant.

4. other special features

5. Possibility of error

This matches the principled approach and its requirement for reliability.

Spontaneous utterances test suggests that statements merely accompanying an act should not be admissible. 

So Roberts likes this one, but thinks pure res gestae is less sound, and that should only have the excited utterance exception. 

Roberts says that SCC may re-access Graham and Risby case – and thinks that the excited utterance test would be best, because he says that this test may actually be the rationale that res gestae was ever admitted. 

Roberts says that mere fact that statement accompanied an act is not enough to establish trustworthiness – should still do analysis. 

Wysochan

Oh Harry there is a bullet in my body – Harry I am too hot – then she dies. 

Court said these were admissible under – statements indicating the speakers state of mind – but speakers state of mind was not relevant – NO. So what is Wigmore on about? Roberts disagrees with this. 

But could it be admissible under spontaneous utterances.

Time ? Was reasonably contemporaneous.

Surprised / excited – could argue this. 

So Roberts says could have been admitted as hearsay using the excited utterance rule – so result sin Wysochan is OK – but should be clear and have good reasons for admitting it. 

Slugoski

Fire in the house. Mother runs out, says son set the house on fire. Visible excitement. Says the some barricaded her in. 

At trial mother said did not know how fire started or even where the son was.

Son on trial for arson.

Admissible?

R wants statement from neighbour to be admissible as spontaneous / excited utterance. 

This case admits that Bedingfield case would be different today – would have been admissible. 

This case is before Khan, but was a precursor because considered reliability

In this case says that the statements of the mother was unreliable – she was schizophrenic, and that the medication was making her paranoid. 

Was a voir dire. 

Crown could not c-e her no the statements to the neighbour because she was there witness. 

Said was not necessary and was not reliable, so do not admit prior statement – rather examine and c-e her in court as a W. 

So even if is excited utterance, then may not be admissible, must still do analysis of reliability and necessity. 
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Res Gestae

Today we will cover

(c) Contemporaneous Physical and mental states
(d) Statements of intention

Introduction

RG are statements accompanying an act. 

Considered the category of spontaneous and / or excided utterances.

(c) Contemporaneous Physical and mental states

Contemporaneous statements are admissible for their truth. 

Aveson v Kinnaird

This case was referred to in the Rattan case. 

Lady goes to doctor to get certificate of health for insurance.

Found by neighbour to be in bed – said she was sick but was waiting for insurance. 

Said she was ill at the time she went to the doctor. 

Insurance company wants the information in so that they can deny payment under the insurance plan. 

Want to offer it for the truth – so it is hearsay.

Was contemporaneous – she was sick at the time she said the statements.

Declaration against interest to say this (but would this not be an “admission” – see my previous notes – check up on this difference), so could also be admissible on this ground.

Statements about health include those about the mind, so statements of mental condition are also admissible on this ground.

Gilbey v Great Western Railway
Man injures himself, tells wife of pain and why he is sore – was lifting a heavy box. 

Issue as to whether his statements were admissible, and what about the statements about lifting the box at work. 

The wife was wanting to recover compensation and he was dead so could not testify. 

Court said the hurting/suffering statements were admissible, but that the statements about the cause were not. 

The statements about cause could have been self serving, may have had a future purpose. 

R v Workman and Hukaluk
Statements of intention.

Pro Golfer in Alberta went missing – never found his body.

He made a statement that he was “going up on the hill because this man wants to buy a set of golf clubs from me”.

Other evidence was that his car was found up on a hill – blood on the clubs in the back of the car. 

Other evidence of statements made by Workman and Hukaluk – that they were going to work someone over.

Are statements of intention admissible?

Idea is that if you say you are going to do something then it is more likely than not that you are going to do it.

Court uses the rule of Res Gestae – seems to be a magical doctrine which courts love to use – says Roberts. 

Quote p 5150 line 40.

Makes exception for these hearsay statements.

Remember the hearsay tri-angle. 

If acts are interwoven with the words, that the acts cannot be understood without the words – then you can admit the words.

This does not deal with intention so far – but look at the last lines of the judgement.

“real evidence” – normally used to describe physical evidence, but here is used to describe evidence of what actually happened, or as non-hearsay evidence – not clear in which sense the label is being used here. Says that it is not merely a reported statement. 

Last words suggest was admissible as a statement of present intention – to go up on the hill.

But was the statement here accompanying an act – he was just saying what he was going to do while going on with his day.

R v Baron Von Lindberg 
Dryer was a “Wigmore” judge

Says Res Gestae is not actually hearsay – A-C on the triangle – but that it is an independently provable, this is what Ipson textbook used to say.

We can say that Res Gestae is an exception to the hearsay rule – but you can argue admissibility under multiple heads – and then MUST ALWAYS consider the principled approach – because this is what the Starr case said. 

Res Gestae is sometimes a group name for all of the exceptions for statements of intention and mental state etc.

Then covers declarations on intention – refers to Wigmore. 

So Res Gestae and Statements of Intention are separate categories. 

Issue was that wife made statement that she was afraid of the A, is that admissible

Mutual Life Insurance v Hillman
Hillman’s wife makes claim on insurance policy – says he was killed. Insurance company says that he is not dead. Says that that was Walter’s body, and that Hillman was still alive. But the autopsy was inconclusive. 

Wanted to admit statements indicating that Walter had gone out to the west – where Hillman was supposed to have gone. (My facts may be a bit mixed up here).

Letters are offered into evidence, court said they were admissible as statements of intention.

There was no indication that the writing of the letters was done to confuse anyone.

This case is referred to in R v Smith

Larry smith (drug dealer) left woman – woman phones mother for a ride home. Then calls mom back to say that does not need a ride any more, Larry has come back, and that will get a ride home with him. Third call, I am on my way home with Harry. SCC recognised statements of intention as an exception to the hearsay rule. 

Idea is that if you are going to do X, then is more likely than not that you will do it – this is supposed to be the source of the reliability.

Lamer considered the reliability of these 3 statements.

#1 is OK – is reliable – wants a ride home.

#2 could be a statement of present intention – Lamer said that may have been making up a story to make mom believe that Larry was actually reliable after all – said that this statement was not admissible.

#3 said that was not admissible as present intention.

Remember Starr – statements of autopac scam were not admissible – because may have been lying to new girlfriend because was hanging out with another woman. 

So cannot just say Res Gestae, or statement of intention – will have to deal with necessity and reliability. 

One more category – Oral history in Aboriginal Title Cases
Says that was exempt from paying import duty as defined by tribal rights. Has always been allowed to collect goods from other band (in what is now USA) and bring it back to his band (in what is now Canada).

McL says that are two issues – admissibility and weight. 

Evidence and its admissibility considered in Delgamuukw.

Oral histories are admissible – but is at discretion of the court. 

Still have requirements of necessity and reliability – they are still applied to these cases. 

Para 31 – must be “reasonably reliable”, and at discretion of trial judge. 

Interpretation of evidence – weighing process – and says that in this case the oral history evidence is not sufficient to make out the case. 

Must be some evidence that this is part of the tradition of the band. Has to be enquiry into the oral history evidence to determine its validity – this weighing is a judicial exercise, but that the ordinary test of necessity and reliability are used for admissibility. 

(d) Statements of intention

Evi0208
Admissions

Admissions do not have to pass through the Hearsay Gauntlet

Castellani

Ingested arsenic over a period of time. A had been bringing her food while she was in hospital which was laced with arsenic. 

Wife was exhumed and arsenic was found in the body. 

Defence counsel offered admissions of fact. 

s.562 CCC, if on trial for indictable offence – then can admit certain facts to dispense with the proof of those facts.

Rather wanted to admit facts instead of having witnesses called which would be far more public and embarrassing – e.g. fact that was having an affair before his wife died.

Once admissions are made they are final – no need to discuss them again, do not call evidence on that matter.

Hallmark of formal admissions (under formal procedure such as s.562) is that they are final – do not need to call evidence on them.

Formal admissions cannot be withdrawn unless court gives permission to do so – would have to be a good reason, will have to bring a motion and give evidence. 

Informal admissions could be out of court statements – this type of admission will be discussed again in court – W will testify. 

In civil case there are various contexts in which formal admissions can be made

Statement of claim and/or statement of defence i.e. the pleadings. Could be by exchange of letters.  Then there is the “notice to admit” which is provided for under the rules of court. 

Back to Castellani Case – TJ said that R must agree to the admissions. CA said that admissions can be made even if R does not agree. SCC said that TJ was correct and that R must agree.

The affair goes to motive. 

For both formal and informal admissions – they are for the use of the opposite side – so if other side does not want to use that admission then it can’t be made. 

Something said by one party cannot be put in by that same party – can only be put in by the other party. 

A cannot frame the wording of the allegation to suit his own purpose – cannot have self serving admissions. 

If R rejects the admission, then they can still call evidence to prove that same fact. 

Is an adversarial system – each side can choose how they want their evidence presented. 

Informal admissions

Cannot be used in self serving way – are used by the opposite person. Neither trustworthiness nor necessity needs to be considered, because the fact that the other side wants to use them means that they must be trustworthy and necessary. 

R v Streu
Wheels sold to police officer undercover. A says his friend stole them. 

Is an admission – but was based on what his friend told him. But it is old law that admissions can be based on hearsay evidence – can assume that the out of court declarant made his own enquiries before passing the information on. 

Also the A is in court – can take the stand if he wants to explain the statement – this is totally true in civil case, although in criminal case A may not want to take the stand because then his criminal record will be put in evidence. 

Admissions can be put in without testing them for reliability because if adversary wants to use them they must be reliable. 

Then hearsay or not – goes to weight, not admissible. 

In civil case you can always put in evidence anything said by the other side – even if is not clearly an admission – any statement by the other side can go in if adversary wants it in. 

Rule 27 - Examination for discovery rule. Includes examination of officers, directors, agents etc i.e. all people for which there will be vicarious liability. 

Hooper v Dumonsuir (sp?) – can have c-e to try and get admissions. c-e is a vehicle for obtaining informal admissions. 

Rule 40(27) – Trial rule about admissibility of discovery evidence. 

Discovery often takes place out of court e.g. in boardroom – so is classic out of court admissions. 

So admissions can take place at the time the dispute started, or can take place on discovery after the dispute started, but before the trial.

If is a statement made by the other side then it is always admissible even if not based on personal knowledge.

Distinction between informal and formal admission – formal admission closes that issue, but informal admission is just a piece of evidence, declarant can still offer explanation of the admission statement – cannot do this for formal admission. 

Admissions are an exception to the rule against hearsay – this is the only one for which you do not have to check necessity and reliability. 

If you do put in an admission – then have to put in the whole statement, cannot put in a small snippet which could be taken out of context – must give fair representation of the whole conversation. 

Evi0210
Social services 7% tax on lawyers fees ruled ultra vires of PG for low income people. Are low income if earn < 28K, and don’t have large assets. Then lawyers like Dougall Christie will have to charge more – less access to justice for poor people. 

If over this threshold then still required to pay tax. But Roberts then argued that cannot draw line between low and high income.

Before tax was payable by everyone – would tag on 7% to the lawyers bill. Did not require an enquiry into wealth of the client – but now you will have to do an investigation, have to ask questions – but solicitor client privilege belongs to the client, but then the client will have some information divulged. 

SCC has says that solicitor client privilege is not just a rule of evidence, but actually a substantive right under the charter. Would be a disclosure that client has more or less money than the threshold. 

This argument would not work for public companies because their financial information is public record. 

Confessions
Must be voluntary

Ibrahim
Soldier shot officer.

Officer said “without a doubt I killed him”.

Was this statement voluntary?

The requirement for voluntariness is based on the desire for trustworthiness – do not want statement made with hope of advantage or fear of prejudice. 

Therefore a warning is given – “anything you say can be used” – no longer say “against you”. 

Are rules about questioning. Must ask if the A if they want to make a statement, then must ask non intimidating questions. 

Two tests

· Hope or fear

· Inappropriate question

In this case both tests were met, statement was admissible. 

Even if statement is not extracted in violation of above two tests – could it still be that the whole environment was intimidating or that the police used trickery – e.g. overstating the polygraph accuracy. 

Oickle
Summarizes the law. 

Set 8 fires – then was detained and had a lengthy interrogation including a polygraph. Suggested to him that he may benefit from a psychologist. 

Said that admitting to 8 fires no worse than admitting to 1.

That admitting to a fire in a car is not a big deal.

Better if you confessed to what you know because then will not have to have girlfriend undergo a polygraph. 

Polygraph is not admissible – mystique of science reason. And some people may be able to beat the machines. 

Iacobucci for majority said statement were admissible.

Arbour (dissenting) said that statement should not have been admissible.

What does voluntariness embrace?

· Fear of prejudice 

· Hope of favour

(Ibrahim test)

Threats or promises need not be aimed directly at the suspect to have a coercive effect. 

Hope of advantage may be that charge is scaled down or that penalty the crown seeks is reduced. 

Fear of prejudice – threats of violence against the suspect would obviously qualify. 

“you better” – would be a threat.

“it would be better” – may be a threat, is on the line of unacceptability. 

If can be interpreted as a threat then statement will be inadmissible.

Opression

General atmosphere in the room – was food, drink, warmth provided. A videotape will be useful for recording the tone of the questions. 

Sever oppression may lead to either hope of favour (end the oppression) or fear of predjudice (afraid it will go on).

Operating mind

Ward case – statement made under shock after blow to head after car accident. 

SCC said that to be voluntary the statement must be made with an operating mind – a voluntary mind – must have your witts about you when you make the statement. 

Horvath case – killed his mother with a baseball bat. Was aggressive questioning about the murder of his mother. He liked to talk to himself – so police wired the cell – and then used that information for another round of questioning. Defence called psychiatric evidence that A was in mental disintegration state at the time of the confession and that he did not have an operating mind. 

Operating mind is just an application of the requirement for voluntariness. 

Clarkson case – drunk suspect gave statement, then argued that it was not a voluntary statement. 

Trickery

Rothman case – charged with trafficking – undercover police officer goes into cell and gets into conversation with the A – then is a W at trial. Was this a statement to a person in authority? No, A would not have perceived this to be a person in authority. So was admissible as a regular admission. Estey dissented. Said it was police trickery and would bring the admin of justice into disrepute. Lamer said that trickery would have to shock the community, and that in this case it did not. 

Hebert – post charter case – overruled Rothman, and said that when A has said that he does not want to talk, then cannot trick him into making a statement – this violates right of silence under the charter. 

Iacobucci says that the shocks the community rule is still applicable – may be situations where trickery does not undermine right to silence or voluntary, but still shocks the community – so is still a part of the law – but Roberts cannot think of such an example. 

Evi0222
Confessions

Piche v R
Says that she left him sleeping and went to her mothers house. Then at trial said that she shot him accidentally when she actually planned to commit suicide.

R wanted to c-e on the basis of the statement made to the police. 

When is a statement a confession?

Does it matter whether the statement is exculpatory or inculpatory?

In this case the statement is kinda neutral. 
TJ said that could not c-e on the statement because was not shown to be voluntary. 

CA reversed this decision. 

SCC said that all statements, whether inculpatory or exculpatory must all be voluntary. 

This only applies to statements made to persons in authority, if not to a person in authority then will be admissible as a regular admission. 

At the time of determining voluntariness you do not consider truth – just consider the circumstances in which the statement was made, was there hope of favour or fear of prejudice. 

De Clercq (sp?) – A testified on voir dire. A may testify on voir dire even if do not testify at trial itself. This is not unusual. The evidence on voir dire is not admissible at trial – are just determining voluntariness of statement. TJ asked the A if the statement of the confession was true, A said yes, so TJ said was admissible, but this is wrong. SCC said that must ask if is voluntary on voir dire, not whether it was true. 

Voluntariness requirement is based on part on the right to silence – Cartwright J., p6042.

If think that voluntariness is only based on eliminating hope of favour or fear of prejudice then you would agree with the dissent in this case. But if you believe in voluntariness being based in the right to silence, then you would follow the majority. 

Rothman v R.
Possession of marijuana for purpose of trafficking. Do you want to make a statement – NO. Then put an undercover cop in the cell to see if he can get some information from the A. At first A thinks cop “looks like a narc”, then accepts that he is really a guy who was picked up for an unpaid speeding fine.

A tells the cop all kinds of details. Is this admissible. 

If the statement is not to a person in authority, then it is a regular admission. Only when it is to a person in authority do we worry about voluntariness. 

Admissions are always admissible when put in by the other side. 

This case goes back to the tension between: are we only concerned about trustworthiness and reliability (so require voluntariness), or are we also concerned about the accused’s right to silence (so require voluntariness to be sure that A consciously gave up the right to silence). 

Did the A think the statement was being made to a person in authority – subjective test. 

So there is an argument that the statement should be excluded because of the way in which it was obtained. 

Estey says that should be excluded if it would bring the admin of justice into disrepute.   

Estey judgement implies that there are more factors than just reliability behind the voluntariness requirement. 

Lamer says that this is a trick, but that it is not so bad that it would shock the community. 

Lamer is Catholic judge from Quebec. 

Remember that this is all judge made law – hearsay, exceptions to hearsay.

R v Hodgson
Babysitter sexually assaulted young girl who then told the parents. Then the parents confronted the A, and they say that he confessed to him. Mother later hit her, and the father pulled a knife on the A to force him to wait for the police. 

At trail the confession was admitted without objection by the defence lawyer. 

Then on appeal the A says that the TJ should have called a voir dire to deal with voluntariness  - are the parents persons in authority.

PIA is a person who the accused perceives to have some influence over the A or over the proceedings.

Is the subjective perception of the A which determines if it is a person in authority. 

Is there an obligation to hold a voir dire in each case – yes, unless the A waives the voir dire. A has a right to a voir dire, but under an adversary system, an A can waive those rights – Swain case – A has the right to control their own defence. 

Good summary on page 6061.

School principal etc could be a person in authority – but this is the kind of case in which the A would have to contest it and ask for a voir dire, not one in which the TJ would obviously ask for a voir dire himself. 

Evi0224
R v J.(J.T.)
Embodies the expanded concept of voluntariness including operating mind and the right to silence.

Charged in youth court – so case name has initials for confidentiality.

17 y/o charged with murder.

Young Offenders Act – provides that no oral or written statement should be taken from a young person unless the statement was voluntary, that the youth was told that he has the right to have an adult present, is under no obligation to make statement etc. 

Did say that he wanted an adult present, but then the interrogators did not ensure that he he an adult present.

There are 3 refusals to make a written statement. 

The statement was voluntary, but did not meet the other procedural requirements in s.56(2) of the Young Offenders Act. 

This act obviously only applies when it is a young offender. 

Charter
Under charter certain evidence may be excluded. 

States fundamental rights e.g. s.7, POFJ = right to silence, presumption of innocence, right to c-e.

s.8 = right to not be subject to unreasonable search and seizure. 

Must be promptly informed of reasons for arrest and detention. 

s.11 = right to silence. 

s.24 = can exclude certain evidence if apply for such exclusion. “Application” is made during the hearing in which the opposition wants to put the evidence in. Do not need to go through any formal application process. 

s.24(2) – can exclude evidence, but only if it is established that admitting the evidence would BTAOJID.

Application is made in the instant proceeding.

Collins
Police have group of people under surveillance. Suspect A has drugs that she might swallow. Grab her by the throat to prevent her swallowing drugs. Will it be an unreasonable search and seizure (SAS) – depends on whether they had reasonable grounds to believe that she will swallow the drugs. 

R started asking officer about grounds for belief, defence counsel objected to hearsay. But it was not being offered for the truth of the statement. Should have been allowed – can admit hearsay to determine if officer had reasonable basis to believe. Officer is not even required to admit the source of the information – he is allowed to act on hearsay in coming to a reasonable basis for believing that she would swallow the drugs. 

Officers constantly have to base their conduct on information from third parties – whether or not it is true. 

So must go back to trial, determine if there were reasonable grounds to believe that she would swallow drugs, because then s.8 may not be violated. 

Must also decide on whether the finding of the drugs in her hand would be admissible regardless of the charter violation if there was one. 

Established ( A must show on BOP. But where A shows violation of charter right then the R would have to show that it will not BTAOJID. 

Would ( would be hard to prove that it “would” BTAOJID, but the French version says “susceptible” ( “could” – Lamer says that it should be could, which is a lower test than “would”.

Is survey evidence required to determine if would BTAOJID? No. Just have the judge evaluate what the community would think for each and every case. 

Are some factors to determine what would BTAOJID:

· Fairness of the trial process.  Compares real evidence to conscripted confession. Was it the violation of the right that created the evidence, or did the evidence exist independently. SCC has subsequently held that even real / tangible evidence that was obtained from unlawful search then it will be inadmissible – but for test – but for the unreasonable search and seizure would the evidence have been obtained – burden is on R to show that it would have been found in any event.

· Seriousness of the breach. Was it trivial? Was it committed in good faith, was it motivated by urgency and necessity? Where other investigative techniques available. Try and respect the charter rights where other methods can be used. 

· Effect of excluding. Exclusion may BTAOJID as much as admitting it would. 

So even if there is a violation of a charter right the evidence may still be admitted. 

Fliss
Undercover officer is wired, turns out that the recording of the conversation was not legal, the application judge granted the warrant on insufficient evidence.

Taping the case violated the charter.

But then officer was allowed by the TJ to read the transcript to “refresh his memory”, but ended up reading in large parts of the recorded conversation. 

Binnie says that the officer would have remembered the key details of the conversation anyway. He was always allowed to testify as to what he was told – admissions exception to hearsay rule. 

Arbour agreed with the result – but said that the error of the TJ was trivial and therefore should be overlooked. Binnie did not like her use of the word trivial. 

Evi0301
Lamer – exclusion of real evidence is different to excluding conscriptive evidence

If is extracted by a charter violation then will be excluded, but not so clear if is real evidence. 

R v Burlington
(not in casebook)

Violation of s.10(b) of the charter – right to counsel.
Was intense interrogation. 

A was told the counsel that he wanted was not available, that the A could not afford him anyway, and that the counsel would not bother to come in to see the A.

Statement made by the A was held to be excluded under s.24(2) of the charter. But as a result of the statement a gun was found – was the gun admissible?

TJ said admissible, although the statement was not. This sounds like balance of prejudice v relevance – R v Wray. This was like when the gun was found in the swamp after the inadmissible involuntary confession – so contradicts the decision here. 

Now courts have the power to exclude evidence if they disapprove the way in which the evidence was obtained. 

In Burlington, CA said that gun was inadmissible – and that you had to apply the but for test ( but for the inadmissible statement would they have found the gun – R would have to prove that they would have even without the statement. 

Now real evidence and conscripted evidence is treated in a similar way, but for real evidence the but for test is applied. 

Fliss
Identifies that there may be a charter violation but the evidence will still be available. 

Police officer is wired – get transcript, but then wire was held to be unauthorized. So there is a violation of the charter right. 

Officer was still allowed to testify about what he remembered. But then the TJ allowed the officer to read from the transcript when he was on the stand.

But the officer would likely have remembered the details of the murder because they were graphic and unusual – this is kinda like a but for test for information obtained in violation of the charter. 

It was not a willful violation of the charter right.

R v Dyment
(Not in casebook)

A was in an accident – bleeding from forehead. Doctor caught some blood from the wound when A was not yet conscious – test indicated the was intoxicated.

Was there an unlawful search and seizure. S.8 of charter. 

SCC said it was a violation and that the evidence should be excluded.

There was no urgency here – could have waited and given him proper warning. 

What if blood was on seat of car?

Can police search your garbage out on the street.

Ask about intrusion, and expectation of privacy – these are the elements to be considered. 

Would need a search warrant for the car, especially if it is on your property. But if the car is on the highway, and the police have to remove the wrecked car – then the police may get away with not having a warrant. 

When put garbage out on street then you give up your right to privacy – courts have held this. 

Have to have reasonable grounds to justify each search – may be reasonable to test blood on seat of car. 

System is built on respect for individual – have a choice of how the police can investigate you – Swain case. Have a statutory obligation to give a breathalyzer, but you can refuse and get charged with refusing. 

Are no firm rules – each case depends on its facts. 

Is there a violation of charter right, is it significant, will it BTAOJID.

Noel v RCMP
Being chased by police, motorbike left the road. 

Unconscious – constable ask physicians to take blood and they did. 

P sues RCMP for negligence, RCMP argue contributory negligence – want blood sample to show blood alcohol content – but is it admissible?

In this case it was excluded – other cases had held such tests admissible.

In this case the RCMP had been actively involved in violating the charter, in other cases ICBC had not been involved in violating the charter. 

Would BTAOJID more if party who committed the wrong was able to benefit from that wrong. 

Here it follows the “but for” test, although the “but for” test was contradicted in ICBC case – not sure what the scope of the but for test is – think it is only for real evidence – check up on this. 

R v Hynes
Contest over significance of preliminary enquiry – 5 v 4 decision of SCC. 

Do you apply s.24(2) in preliminary enquiry - no.

See bottom 7027.

s.542 – judge at preliminary enquiry must be satisfied BARD that confessions are voluntary. 

Minority in this case says that voluntariness analysis for confessions is same as s.24(2) – so allow it to happen at prelim inquiry. 

Majority said that s.24(2) is different because leads to greater establishment of law than the settled law of voluntariness.

R can bypass prelim inquiry – proceed by direct indictment. 

Skipping over the tax case. 

Privilege
s.11 of the charter – right to not incriminate yourself. 

Wigglesworth
Discipline offence under RCMP act – can the A refuse to testify. Is such a disciplinary proceeding different from a quasi criminal charge. 

Wilson says that are two tests

· By nature test – is it classically crim law

· By penal consequences test – if is prison as a consequence, then you will have the charter rights. 
Says that is unlikely that will have prison as a penalty for professional body disciplinary purpose - 8007 

In this case fails the by nature test but is one of the rare cases caught by the penal consequences test. 

s.7 does not apply to corporation – only to an individual. 

Evi0303
Privilege

Back in history the A was not even permitted to testify at his own trial. Today A cannot be compelled to testify – right to not self-incriminate. 

But what about protection of a W. 

5th amendment from USA – right to not answer questions which will incriminate you. Any person can take the 5th, do not have to be the A. 

In common law there was an absolute right to not answer to any questions which would incriminate you. S.5 of the Canada evidence act is a quid pro quo provision – the witness must answer incriminating questions, but then that information cannot be used against the W in a subsequent proceeding except in a perjury charge. 

You have to ask for protection if “but for the act” you would not have been compelled to answer. 

s.5(1) says that you have to answer.

s.5(2) says that it will not be used against you.

Provinces have similar provisions in the provincial evidence acts. 

Quid pro quo is that the W is agreeing to answer truthfully. 

At the point of the question being asked then the W must claim the protection of s.5. Do not have to ask for s.5 protection for every question individually – can get it for a group of questions. 

But most people do not know about s.5 of the CEA – so is this discriminatory? Well then have the charter - s.13 gives protection regardless of whether you ask for it. 

s.13 language is similar to that in s.5, but the impermissible use is narrower, charter only prevents the use for incriminating purposes.

s.13 is a right which does not have to be claimed, s.5 protection has to be established by the W asking for it. 

R v Dubois
(not in the case book)

What is a subsequent proceeding – is a preliminary inquiry a subsequent proceeding?
Can the statement be used in a subsequent preliminary inquiry. 

Second murder trial, at the second trial he decided to not testify like he had in the first trial – R wanted to read in the testimony from the first trial. R said it was still one and the same proceeding. SCC said that the second trial was “another proceeding” and that the transcript could not be used in the second trial.

A prelim inquiry would also be “another proceeding”.

McIntyre dissented. 

R v Mannion
McIntyre wrote the majority

Again there were 2 trials. A testified in both trials. R wanted to use testimony from first trial for c-e. 

McIntyre said that was being used to incriminate.

Did not discuss whether the c-e was being done for credibility, but said that it was a violation of the charter – and said that would not apply s.686 of criminal code – no substantial error. 

R v Kuldip
What if R says are just using the prior testimony for an attack on credibility. 

Was c-e at the new trial on the transcript on the first trial. 

Distinguished the Mannion case. 

Assumes that you can impeach credibility w/o directly incriminating. 

SCC said that it was OK to c-e so long as it is just to impeach credibility. No problem with hearsay because are only admitting for inconsistencies, not for the truth. 

But can the TOF separate incriminating and credibility. 

So Kuldip was an exception to s.13. 

R v Noel
A made a number of statements in his brothers trial. Claimed the protection of s.5 of the CEA. Charter was also applicable. 

Arbour said that cannot admit these statements for credibility purposes because it is too mixed up with incriminating evidence – jury cannot be expected to do such mental gymnastics. Did not totally overrule the Kuldip case. 

Arbour says that in certain cases is may be possible to admit prior testimony for purely credibility purposes, and it will not incriminate, then that is OK.

Hugely fact driven – cannot do this in a vacuum. 

s.5(2) protects against all use of the statement i.e. for its truth and for credibility – that is because the protection is given under s.5 because the A says it will be incriminating, and therefore it cannot be used at all. 

So s.5 still gives more protection – so is still discriminatory to this extent. 

Side note

No inference can be made from the fact that the W invoked s.5 – so would be an error of law for the TJ to allow this to affect the weight of the evidence, or to instruct the jury that this affects the weight. 

R v Calder

Right to c-e an A on a prior statement obtained in violation of charter s.10(b)

Statement is obtained from the accused as a result of failure to inform him that he is entitled to counsel – so statement is inadmissible – application of Collins – conscripted evidence. 

But can the R c-e on this statement – SCC said no – once inadmissible under s.24(2) of the charter then it cannot be used for any purpose. 

The distinction between admitting to incriminate and admitting to impeach will not be imposed in this case.

Do not want to risk BTAOFID by allowing it for part purposes – to subtle a distinction. 

Evi0308
s.13 of the charter

Branch 
W who testifies has right to not have that testimony used to incriminate him in a subsequent proceeding. 

Can the securities market be regarded with confidence: Unfavorable auditors report, so was an order to stop trading.  

s.128 gave a power for subpoena, can compel witnesses to produce documents and give oral testimony. 

Branch objected to the subpoena power and objected to the production of documents. 

The privilege against self incrimination is not available to a corporation – s.7 of Charter does not apply to corporation. 

For individuals it is a POFJ to have the right against self incrimination. 

Branch says that the subpoena is a ruse to get evidence on him so that they can then prosecute him. But he will have s.13 to protect him and there is also derivative use immunity (R v S (RJ)) if they were obtained by reason of the subpoena. 

Colourable = if it can be shown that the public purpose was not the main reason for starting the enquiry, then the subpoena may not be honoured. 

See p8028 para 9 – will always be able to show that it is at least partly for public purpose. 

So is unlikely that will have the subpoena discarded on the basis of colourability. 

Was the subpoena a violation of s.8? Argued that they are private documents. But the public enquiry has an interest in getting these documents, so that the public can have confidence in the stock market system. Court said that these documents were not private – or at least the element of privacy is not very strong. So there was no invasion of s.8 of Charter. Documents produced in course of a business which are regulated have a lesser privacy interest – bottom 8038.

So were required to testify and had derivative use immunity for the documents unless it could be shown that the documents would have been obtained in any event. 

R v Jabarianha
Remember that Dubois case said that the testimony in the first trial was a different proceeding, so could not read in the information at the second trial. Then Mannion said that you cannot even c-e on the testimony in first trial at the second trial. Then Kuldip said that can use the prior testimony if it is not incriminating. Then Noel said that on the facts of Noel the c-e could not take place because incriminating content could not be separated from credibility content – the jury could not do such gymnastics – but she said that Kuldip was still good law and if in other cases such separation can be made then it can be done. 

In this case the A is charged but then Corkum said that he was the one who did it – this evidence will benefit the A, and then Corkum will be protected by s.13. Can the R c-e Corkum on his knowledge of s.13? 

Knowledge of s.13 rights would likely flow from solicitor advice – then it would be privileged. 

Says that should not be allowed to c-e on knowledge of s.13. 

Said that there was no substantial wrong when the TJ allowed the testimony on s.13. 

Evi0310
All evidence relevant to material matter is relevant unless it is excluded by a socially accepted policy reason. Hearsay is such an acceptable reason. 

Another major reason is privilege. Get blanket privilege (solicitor client) and ad hoc (case by case) privilege.

The purpose of s-c privilege is to allow client to communicate freely with the solicitor. This is important for the maintenance of rights. All communication between s-c client are privileged even if there is no litigation pending. See quote p8042.

s-c privilege belongs to the client – the client can waive it. 

s-c will be set aside if it is not a truly professional communication i.e. if is about committing a crime Cox v Railton – asked solicitor about transferring property to avoid judgment, communication to commit fraud will not be protected. 

Minnes v Minnes & Rees-Davies: Application to have divorce set aside, said that it was based on a fraud because the extramarital affair was a phony set up at a hotel. Wife wanted to call the lawyer to testify that the husband had got advice about setting up the phony hotel set-up. Solicitor was allowed to testify (I think, check this in civil litigation notes). 

Litigation privilege (called solicitor’s brief privilege). Sometimes seen as a separate privilege, sometimes part for s-c privilege. 

Wheeler v Le Marchant
Documents with information for land title. Was an application for a certificate of title – is the certificate then privileged because it is in the solictor’s brief? Yes. Roberts says that this is a real piece of evidence which previously existed and that it should not be privileged.

Case defines the scope of privilege – 8044 – communication is privileged if made by solicitor of through an agent. 

Roberts says that if it is evidence that previously existed then it cannot be privileged. But a statement, opinion or report etc produced for the litigation would be privileged. In this case litigation privilege is seen as a subset of s-c privilege. 

Privilege is only for lawyers, not for priests or doctors. 

Can there be a communication which is for the purpose of litigation that is not protected?  Anderson v Bank of BC
Account in Oregon – head office in London England. Manager in UK sends request for information from Oregon when BC client says there is something funny going on with the account. 

The branch then sends back the information – is the letter privileged. Bank official then says that the letter was for the purpose of obtaining legal advice. But this is after the fact, at the time the letters were swopped they were not for the purpose of legal advice, so they were not privileged. If there was evidence that they were originally for the purpose of obtaining legal advice then they may have been privileged. 

See 8047.

Voth 
Birmingham case (Communication with a third person when litigation is pending, may be privileged if the substantial purpose for the production of the report was to obtain legal advice. Was followed in BC in the Sumimoto case. But the BCCA did not know about the case of Waugh v British Rail. Sumimoto case has since been overruled. 

In Waugh – was a rail accident, a report was written, then British Rail said that it was privileged, said that did not want to give it to the P. HL said that you have to give the report to the P – there has to be a balance between allowing discovery and protecting privilege. HL said that the dominant purpose (more than substantial purpose, less than sole purpose) of producing the document must be for the purpose of obtaining legal advice. 

So now dominant purpose is the test in BC. So now accident reports given to ICBC are discoverable – the dominant purpose for these are not for litigation but to find out what happened in the accident. 

Roberts seems to treat litigation privilege as a subset of solicitor client privilege. 

Susan Hosiery
If is lawyers brief then it is privileged. 

Comment that if adverse party presented the lawyers evidence then it may distort the truth. 

Hodgkinson v Simms
Breach of fiduciary duty case. But this is a pre-trial application. 

Lawyer had collected a set of photocopied documents. 

List of documents for discovery is divided into 3 parts – documents you will disclose, docs you would disclose but which you cannot disclose because you are not in control of them, and then the list that is privileged. 

8058 – Says that litigation privilege is a subset of s-c privilege. 

In this case the dominant purpose of producing the documents was for the purpose of litigation – BCCA says that the documents are privileged. But if the documents are going too be admitted as evidence at trial then they have to become un-privileged, and therefore they must be shared at discovery time. Cannot only waive the privilege at the last minute. 

These copies documents will not be disclosed at any times – they are the thoughts of counsel, and should not be revealed, these are like communications between the s-c and so the client would have to waive the privilege. Lawyers duty to protect this privilege – forever unless waived by the client. 

See p8059. 

Evi0315
Exceptions to s-c privilege.

Bell v Smith
Solicitor starts reading from documents in the file to show that there was a settlement agreement. 

But this information was protected by s-c privilege. This privilege belongs to the client, but there is a duty on the court to not accept such information.

Is not just an evidentiary matter, but there is a substantive right in s-c privilege. 

SCC ordered a new trial. 

In Smith v Jones it is confirmed that s-c privilege is a substantive right – see 8074, so it is more than just a rule of evidence, and could even be a POFJ protected by the charter. 

R v Shirose
Reverse sting operation – instead of pretending to buy drugs, you pretend to sell them.

Entrapment is an abuse of process and would give rise to a stay so as not to BTAOJID. A in this case would say that the reverse sting is an AOP. 

R says that the officers operated on good faith, because obtained legal advice. 

R also argued that the reverse sting was necessary for the administration of justice. 

R made a claim of privilege between the police officer and the lawyer from the DOJ who gave the advice. 

But if the communication is disclosed to other persons then the privilege has been waived. 

If the communication is in the presence of a third person then the privilege will not apply because it was not a private confidential communication. 

But in this case the RCMP as a group can discuss it – but if it leaves the group then the privilege is lost. 

What is the purpose of obtaining the legal advice in this case – the intention of the receiver of the information is important – 8065 – if got advice for purposes of committing a crime then there will be no privilege. 

Note how p8065 – knowingly is italicised – so must be mens rea. 

Another argument by A in this case was that he needed the information to make a full answer and defence. But Binnie says that such exception only applies when innocence is at stake. (Check up on this!)

Waiver of s-c privilege can be express, but there can also be implied waiver of s-c privilege. Will be implied when the position you assert is contrary to maintaining the s-c privilege. 

In this case arguing the good faith defence was an implied waiver of the s-c privilege. 

Rogers v Bank of Montreal (8068) ( bank said that it relied on the receiver’s advice when it put the client into receivership, now the receiver does not want the blame, so wants to know what other advice they got. So now the bank had to give the advice that it got from its own solicitors – the bank had impliedly waived its s-c privilege, by saying that it had relied upon the advice of the receiver.

In Shirose the RCMP is not a client of the crown prosecutor, but when the RCMP is on the stand saying that it acted in good faith, then it must call its lawyer (who happens to be a DOJ lawyer) to say was acting in good faith.

Binnie ordered a new trial at which the details of the advice will have to be disclosed. 

My question – why could the RCMP officer not just have been on the stand and said that he believed that it was legal based on the legal advice that he got and then the jury can consider the weight to be given to this – sure they could call the lawyer to make the RCMP’s officer more believable, but do they have to?

Smith v Jones
Charged with aggravated sexual assault on a prostitute. A’s counsel asks for expert opinion from psychiatrist on the A – psychiatrist says that the A told him that he was going to commit more crimes. Is this information privileged?

Doctor then applies for permission to disclose this information because he is afraid that another crime will be committed. 

Is there an exception to s-c privilege for public safety? Yes, if there is 

1. clear risk 

2. of serious 

3. imminent 

4. bodily (includes psychological) harm 

In this case the doctor waited a bit long, 3 months, before contacting the lawyer to bring this application. 

So in this case the s-c privilege was lifted.

Says that an expert may in some cases be entitled to notify the potential victim, the police, or the R prosecutor instead of applying to court in each case – may depend on the urgency. 

Does the lawyer have a duty to disclose – should look at the test given above and decide if he should disclose. 

SCC said that would not give the doctor costs.

Evi0317
s-c privilege is one of the largest exceptions, last longer than litigation privilege which only lasts for length of ligitagion

There are exceptions to s-c privilege:

1. Fraud exception – when advice obtained for purpose of committing crime. Requires knowing pursuit of fraudulent purpose. Cox v Railton

2. Good faith exception – waive s-c privilege when you argue good faith – Rogers v Bank of Montreal, Shirose

3. Public Safety – Smith v Jones. This is a rare exception. Clear, imminent, serious risk of bodily harm. 

4. Innocence at stake exceptions. R v McClure, R v Brown. Very rare exception. First stage = can A show that the information cannot be obtained from any other source, and otherwise unable to raise a reasonable doubt. 

a. Stage 2 part a = A must establish evidentiary basis that communication exists and that it could raise a reasonable doubt as to his guilt.

b. Stage 2 part b = then judge looks at the communication and determine if it is likely to raise a reasonable doubt. 

What happens to the holder of the privilege – they may become liable to prosecution. Major for the SCC says that this holder of the privilege would be protected by an immunity under the POFJ of s.7.

This law is outlined in the R v Brown case, but Roberts does not know of a case in which s-c privilege has been compromised on this ground. 

5. When the holder of the privilege is happy to waive it. 

6. On taxation of the solicitors account the client cannot hold back details of the work done.

Matrimonial privilege
s.4(3) of CEA and s.8 of BCEA. Is a limited privilege – only attends during the marriage, applies to the receiver of the communication, up to the receiver to claim the privilege, and they can be the one to waive it. The maker of the statement does not hold the privilege.

Rumping v DPP. 

Only applies to communications, not as to things done. If you know of things your spouse did, those facts are not privileged. It is only the communication that is privileged. 

Recall if a spouse is competent then they are also compellable. 

Must be a formal marriage to have the privilege, does not apply to common law. 

If a third person hears the communication then the privilege is cancelled (this is different to s-c privilege which survives eavesdroppers). 

The communication must be made during the marriage, not before or after.

Privilege applies to any communication no matter what its content, does not have to be confidential. This is different to s-c privilege which only applies to professional advice given within the context of the s-c relationship. 

Check in Shepard – if get divorced, then are statements made during marriage still privileged?

Ad hoc privilege
Law resisted allowing privilege for other relationships – doctor patient, priest, accountant. 

Wigmore gives four conditions for allowing an ad hoc privilege:

1. Originate in confidence

2. Element of confidentiality is essential

3. Relation is one which the community feels should be sedulously fostered. 

4. The injury to the relationship by disclosing would be greater than would result to the justice system from not disclosing. 

Slavutych v Baker
S fills out form reviewing a colleague for tenure. 

S makes comments that would be defamatory if released, but he thought that the form would be confidential and destroyed soon after. 

Then S is fired for the comments he made, then sues for wrongful dismissal. 

SCC considers Wigmore’s 4 factors. 

SCC goes through the factors and says that the ad hoc privilege should apply in this case. 

But SCC did not need to use privilege – could have used breach of contract – was a quid pro quo. So could say that the privilege issue in this case is obiter. 

See “New privileges at common law” section in Sheppard, p750.

Settlement privilege – Without prejudice privilege
Encourage people to settle their disputes – cut short the time and cost of litigation. 

Law encourages settlement. 

Privilege attaches to communications made during settlement negotiations.

Derco – the privilege would not apply when a third party wants to use the information disclosed in the settlement negotiations. But then McEachern said in Middlecamp (case about setting real estate commissions – was resolved by settlement, then a third party wanted that information, was suing the real estate board and wanted the settlement information) that such information was privileged and not obtainable by third parties. 

Peruvian Guana – English case which said that relevance for discovery process is wider than relevance at a trial, so for disclosure you have to disclose documents which may lead to finding of relevant evidence. McEachern things this is too broad – p8094.

BC Childrens Hospital v Air Products Canada. 
Says Middlecamp overruled Derco, although notes that some judges are still incorrectly ordering disclosure of settlement communications. 

P8097 – gives three exceptions to the application of settlement privilege. 

Part (a) – if you release a party from liability, then that information would have to be disclosed i.e. the fact that you have released them. Where you have multiple parties, and P reaches settlement with A, and then goes after B. Well if A was released then can’t sue B, so B must know about the release. But if just make covenant not to sue with A, then can still go after B – so existance of covenant not to sue does not have to be released. 

But here it is said that both releases and covenant not to sue must both be disclosed. 

Roberts all over the place in this discussion – check up on it yourself. 

Belanger v Gilbert
Deals with “without prejudice”.

Greenwood v Fitts
Settlement discussions. D said to P that had better accept deal else D will tell lies in court to ruin P’s case. Go to trial, P wants to put in the discussion of threats, CA said that you can, it was furtherance of a fraud on the court and so it is not protected. Settlement privilege is only protected if it is a professional discussion. 

This is admissible as an admission – i.e. admitting that they do not have a defence – so meets the admissions exception to the hearsay rule. 

Evi0322
Two privileges: state immunity and informer privilege

State immunity (used to be called crown privilege) = where the state (feds or provinces) do not have to disclose certain information like cabinet documents.

Case of drowning when submarine turned over. Family bought civil action. State said that it was wartime and there was privilege over all of the documentation. Court agreed, did not even look at the documents to decide if the documents should be disclosed.  

R proceedings act (federal and provincial) are of recent origin. Before you could not even sue the R. 

So then when could have suits against the R, the R claimed privilege where possible. 

Now that R is involved in business matters more it is more likely that they will be sued.

Carey v The Queen of right in Ontario.

Sale of lodge alongside a lake by the R. P said that R conduct during the sale was fraudulent. P sought to get a various documents.

Claim for privilege went to SCC. LF said that the court may look at the documents to decide if the documents really warrant privilege. 

Balance need for completeness in the civil justice system against need for cabinet confidentiality. In that case the need for the completeness in the civil justice system was greater.

Then federal evidence act, supplement p39, s.39, provides that minister of the crown or the clerk of the privy council (cabinet) objects in writing to disclosure of information before the court, then disclosure shall be refused without examination by the judge. 

Nixon would have liked such a section for Watergate, would have helped his argument of non-disclosure for reasons of national security. But USSC said 9-0 that had to disclose. 

 McLachlin in Babcock said that s.39 is more restrictive than the common law – just requires clerk of the PC to identify the certificates. 

Babcock v Canada AG

Pay discrimination between DOJ lawyers. 

R disclosed some of the documents, before turned around and then claimed privilege saying that they contained confidential information. 

McL said that if there is a certificate in proper from under s.39, then the court must apply the privilege – the court has no discretion.  

But the documents already disclosed could not now be pulled back, the remained disclosed and could be used in c-e. 

There are no provincial equivalents to s.39.

s.39 can only be defeated where the government is accused of acting in bad faith. You can sue a government officer for bad faith dealings – Roncarelli v Du Plessis. 

R action must flow from the statute and must be for bona fide purpose of protecting cabinet confidence – see bottom p102. Certificate cannot be a cover up for unauthorised behaviour. 

Court would have to look at the documents to decide if the R is guilty of a cover up. 

Note that s.39 is not qualified so as to limit it to matters of national security, so does apply to the pay dispute in Babcock. 

At common law there must be shown a public interest in non-disclosure before documents will be claimed privileged. The more it tends towards national defence / security, the more likely privilege will prevail. The provinces do not have power over national security – so they are less in need of privilege giving legislation. 

The importance to the litigation is also relevant to whether or not privilege will be given – Carey v Ontario case. 

Claims of state privilege is very rare in BC. 

In a civil case the R would have to list in part 3 of the discovery list all of the documents that are privileged. But then they must also get the certificate from the clerk of the privy counsel.

Informer privilege
R v Leipert

Informer privilege is an ancient privilege. 

Say the R has a whole set of information on which the warrant is based. An informer tip was one piece of that information. 

TJ says that all of the information for the warrant should be disclosed, TJ edits the informer tip sheet and then discloses.

R asked that the tip information be excluded and that the warrant be tested on the basis of the other evidence – TJ said no. 

SCC said that the R can rely on only part of the information when justifying the warrant. TJ made an error on this point. R has this choice so that they can protect informers i.e. informer privilege.

The informer is normally not around to claim the privilege, so the R has a duty to claim the privilege – so is a privilege that belongs to the informer, but the R must claim it. 

Informer privilege is only subject to the innocence at stake exception. 

First the A must show some basis for concluding that innocence is at stake.

Court says that even the most innocuous fact could lead to identification of the A – so editing must be done very carefully and only when disclosure is absolutely necessary. 

If can find the informant then you can determine what information can be disclosed.

If the informant cannot be found, then may have to abandon the prosecution if the A has proved innocence at stake. 

Evi0324
Settlement privilege

8091 – BC Children’s Hospital

Decision of Hansard Spruce Mills case said that BCSC judge must pay attention to other BCSC judgments unless clear that there was not full consideration of the matter. 

In this case BCCA said that only the release or covenant not to sue is producible. 

So that if P enters into covenant not to sue, then the P can continue action against others, but old law says that if release one then you release all. (This old rule is slowly dying).

Admissions made in the course of negotiations for settlement remained privileged. 

Character evidence and similar fact evidence

Character evidence is often relevant. Even aside from criminal matters, character can be in issue.

In criminal cases disposition to commit a crime is relevant e.g. history of committing theft. 

The law that excludes character evidence does not say it is not relevant, but that prejudice > probative. Cannot convict on the basis of disposition. 

Evidence of disposition is inadmissible. 

We do not have inquisitorial system – there they do produce information on the character of the A. 

There are 3 exceptions when character evidence can be admitted.

1. When the A puts character in issue by calling evidence of good character. We allow A to fashion his own defence, so he can put his character in evidence if he wants. 

2. When A puts in issue the character of a third person. Then R can call evidence on the character of the A.

3. Similar facts. It must be VEREY similar, so has to have a relevance to things such as identity, showing specific knowledge. R can call similar fact evidence even if R has not put his character in issue, but the similar fact evidence must be very similar. 

A can put character in issue by calling evidence showing specific acts were done / not done. But normally put character in issue by calling opinion evidence, normally when examine witnesses. Give evidence of reputation in the community. Then R can also call witnesses to give opinion evidence on character.

Roberts says such character evidence is seldom called in criminal law. Is often used in sentencing – don’t confuse use of character evidence when determining guilt compared to when sentencing. In sentencing all kinds of evidence is admissible. 

Generally do not use fact evidence to demonstrate character. Even if A calls fact evidence then the R can still only rebut with reputation opinion evidence. R cannot call factual evidence to show character. 

Where character is a material issue then the rules change, see Sheppard at para. 645, but when character is not in issue then can only have reputation opinion evidence. 

Mystique of science is the primary reason why polygraph evidence is inadmissible. 

Similar fact evidence

Is a rule of exclusion, but subject to a rule of admissibility. 

If similar fact evidence does nothing more than show disposition then it is excluded i.e. then it is a rule of exclusion. 

Can only use s.12 when the A goes into the witness box. So then cannot call evidence of previous crimes. 

But where the evidence of a similar fact rises above disposition and says something about this specific crime, says something of accident, identity or knowledge, then it is a rule of admission. 

Makin v AG NSW
Baby farming case.

A put in prison, speaks to cell mate who then testified at trial. 

Is admissible as an admission, don’t need to check voluntariness because is not to a person in authority. 

In this case it was substantially relevant that other mothers had given other children to the A. In this case the similar fact evidence went to more than just disposition. 

R v Geering
Arsenic poisoning. 

Held to be admissible that the two sons also died from arsenic poising.

So here it was a rule of admission. 

R v Gray
A charged with arson and defrauding insurance company.

Admissible that A had two other houses destroyed by fire and made insurance claims. 

Admissible as showing more than disposition. So here it was a rule of admission. 

R v Oddy
Charged with theft and possession of stolen property. R wants to admit record of theft. This is not similar enough – unless show something special about the previous theft. So in this case the similar fact evidence only went to disposition and was inadmissible. So here it was a rule of exclusion.

Most of the rules apply equally to civil cases – although charter and voluntary etc issues are specific to criminal law. 

Macdonald v Canada Kelp
Stock fraud, P sued to recover money spent on stock on the basis of fraud. Wanted to call evidence of others who were also sold stock under the same misrepresentation. 

TJ said that that evidence was inadmissible, BCCA overturned this. 

Johnson v Bugera
Car accident, person in back died, 2 people in front, not clear who was driving. Was Statton or Johnson driving?

Johnson’s driving record was bad – lots of speeding.

Statton had memory loss – could not remember who was driving.

Johnson said Statton was driving. 

Held that the speeding record of Johnson was admissible on the issue of identity. 

Record was probative of who was driving the car. 

Evidence that is relevant is admissible unless excluded by a socially accepted policy consideration. 

Evi0329
Review 

Cloutier and Morris – relevance v prejudice, what is meant by prejudice.

Seaboyer

Prejudice means that will incite jury beyond its relevance. 

Materiality determined by the pleadings or the indictment. 

Webster for circumstantial evidence. 

Circumstantial means is indirectly related to material matter, as opposed to direct testimony. 

Kinds of real evidence – photographs, films, video’s, letters, other documents.

Requirement for authenticity – person who took the photograph, handwriting experts.

Must be authentic and relevant. 

Best evidence rule – now confided to documents, and even for these there are exceptions. 

Judicial notice of facts – so notorious that no evidence need to be called. 

Zundel – historical fact of holocaust could not be taken judicial notice of b/c that would negate the defence – so there is discretion for judicial notice. 

Cannot take judicial notice of foreign law – need expert on foreign law, or at least his affidavit. 

Opinion evidence – categories not closed – handwriting, how someone looks, whether they the driver was drunk. Police evidence may be lay opinion evidence. 

Mohan – must be or assistance to TOF, must be beyond their knowledge.

Lavalee – opinion on social behaviour was admissible. 

Not allowed opinion evidence on whether W is telling the truth – no polygraph evidence allowed b/c of mystique of science (Beland).

Is there a threshold test for expert opinion evidence to prevent junk science (Frye case, rejected in Canada, although Sopinka in Mohan seemed to accept it).

Competence and compellability – all W must have 3 mental capacities: to observe, remember, narrate. 

Must object based on a particular capacity if you want to object to W. 

For children the test for admissibility is not that high, can give evidence on affirmation, promise to tell the truth. 

Equal weight for evidence whether given under oath of promise to tell the truth. 

Incompetence as a spouse if real marriage still existing. 

If marriage is broken down, then are competent. 

Once competent always compellable. 

Corporations are not protected by s.7 of charter, directors cannot say that do not want to testify when corporation is charged – Patterson.

Smuk – no particular order of calling W’s.

Rule 40(17) – can call opposite party near the start of the proceedings. No property in a W. P can call D when P is establishing its case. 

Can c-e your own W unless they are held to be adverse / hostile. S.16 BCEA, s.9(1) CEA. 

s.9(2) CEA has not BC equivalent, for when statement is in writing. 

c-e is the great engine of the adversary system, is a POFJ – denial of this right is an error of law in all cases. 

Rebuttal evidence can only be called for new matters which arose in the c-e. 

Cannot split your case, P must call all evidence before D decides if will present a case. 

Prior consistent statements are inadmissible – b/c are self serving (and time wasting). 

Are exceptions – say when allegation of recent fabrication. 

Prior consistent statements in sexual cases – statements forming part of the narrative. 

Prior consistent statements only go to credibility, but exception if goes to identity (Swanston) in which case can be used for truth. 

Past recollection recorded.

Present recollection refreshed – the refreshing evidence must have been made contemporaneously. 

Prior inconsistent statements. 

Principled approach to admissible hearsay. 

S.12 CEA – prior convictions, and allows c-e on criminal record, if did not have this section, then would not be able to call criminal record evidence because can’t call evidence on bad character (Davidson). 

Can call character evidence for regular W’s.

Little scope for corroboration (Vetrovec).

Wysochan – her mind is not in issue, she is implying that Stanley did not shoot her. R is using it to implicate the A, but it is a hearsay statement. Court does not deal with it as hearsay, but it could be admissible hearsay as an excited utterance, but this exception did not arrive until the Rattan case which was after Wysochan. 

Exam:
Answer the question, do not speak about the subject generally.  

Read the question carefully. 

Do not need to use case names, but no harm in it. 

May be alternative questions – choice.

s.12 of CEA only comes into play when the A is in the box. 

Don’t speak of voluntariness when it is a regular W – separate rules for A as a W, and regular W’s. 
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