CHAPTER 1 - PROOF
Acronyms
A = Accused

BTAOJID = Bring the administration of justice into disrepute. 

BARD = Beyond a reasonable doubt. 

BCEA = BC Evidence Act.

BOP = Balance of Probabilities.

CEA = Canada Evidence Act.

CCC = Criminal Code of Canada. 

c-e = Cross examination.

PEHR = Principled exception to the hearsay rule.
POFJ = Principles of fundamental justice. 

Pres R Rev = Present recollection revived.

Past R Rec = Past recollection recorded

R = Crown.

s-c = Solicitor Client 

TOF = Trier of fact.

TJ = Trial Judge.

W = Witness

The adversarial system of trial.

· P can put D on the stand [Rule 40(17-19)], but generally parties control cases (Phillips v Ford Motor Co.)
· A has the right to control his own defence (Swain). 
· CEA s.4(6) – no comment to jury on A’s failure to testify by judge or prosecution.
· Can call W to establish truth, not truthfulness (oath helping).
· Collateral facts rule – if c-e on collateral fact to establish credibility, you have to accept the answer, you cannot call evidence to contradict the response on the collateral fact. 

· CEA and BCEA are not complete codification of the law of evidence (Marquard).

· S.686(1)(b)(iii) can be applied of no substantial error and no miscarriage of justice. 

· Don’t jump to conclusion of new trial, even for civil case ask if there has been a miscarriage of justice. 

· Don’t forget to mention that admissibility rulings may require a voir dire.

· Counter argument is always – will it bring the admin of J into disrepute?

· Don’t forget about interrogatories. 

· A has the right to face his accuser (Parrott). 

Discovery in criminal cases
· Presumption of innocence – A does not have to disclose in criminal trail.

· Full disclosure required by R (Stinchcombe), subject to ethical and pragmatic reasonableness.

· s.7 gives A right to full disclosure from R so can make full answer and defence.
· Test for disclosure (O’Connor)
· If R has the records: Relevance is presumed, no element of privacy if records already disclosed to R. R must warn those providing records of this presumption. R can rebut the presumption and prove irrelevance
· Records in possession of third party ( two stage test [and then also the issue of privilege]

· 1 – A must apply for disclosure and show relevance – not a high test, but more than speculative relevance.
· 2 – Balance competing rights: [privacy, prejudice to complainant] v [right of A to make full answer and defence].

Materiality relevance and admissibility
Stage 1: Relevance.
· Admissible if relevant to material matter in issue (Cloutier), unless excluded for a socially accepted policy reason. For the … evidence the material issue is…
· To be relevant there must be a connection between the admitted fact and a material fact. 

· Threshold for relevance is low in criminal cases (Majority in Morris) and in civil cases (Anderson v Maple Ridge), let TOF determine weight.  

Stage 2: Prejudice v Probative.
· Only admissible if more probative than prejudicial (Crim = Wray, Seaboyer, Civil = Draper v Jacklyn). 
· Prejudice is the baggage apart from relevance that comes with the evidence. 

· Two standards for prejudice in criminal cases.

· If being admitted against A, relatively minor prejudice might justify exclusion.

· If being admitted for A, need relatively large prejudice to justify exclusion (Underwood).

· Part of probative > prejudicial is “time to present” > “value in hearing” and “effect on TOF” > reliability (Mohan)

Stage 3: Other exclusionary rules: 
· Hearsay, confession voluntary, warrant valid, privilege, character evidence
General comments on relevance and admissibility:
· Frailty of testimonial evidence ( Perception / Recollection / Narration (PRN).

· Consent is a rule of evidence ( Try to get the other side to agree to admission – then unlikely TJ will veto.

· Credibility may be a material matter in issue. 

· Materiality determined by indictment/information or pleadings.

· Conditional admissibility – admit now, prove relevance later.

Direct evidence / Circumstantial evidence
· Direct evidence when W actually witnesses the actus rea of the crime. 
· Motive is circumstantial evidence on mens rea (Kowlyk) [But not an element of the crime].

· Circumstantial evidence = Inferences from independent sources leading to the same conclusion. 

· Circumstantial facts must be consistent with each other and with the ultimate fact sought to be proved (Commonwealth v Webster).

· Emphasisze the evidence in the fact pattern, possibly circumstantial, that does not suffer from PRN.

Real (demonstrative) evidence (physical things like videotapes, photographs, weapon, document).
· Real evidence must be authenticated on a balance of probabilities:

· Genuine article? ( evidence of continuity. 
· True and accurate fair representation? (Maloney)
· Slowing down the tape impairs authenticity (Maloney)

· Can rely on tape to establish identity (Nikolovsky), photo can prove pain (Draper).

· Statutory rules for authenticity (s.29 CEA, s.38 BCEA.) or Rule 31 notice to admit, E4D.
· Admissions not admissible unless authenticated (Lowe v Jenkinson).
Best evidence rule.
· Only applies to documents. For calculations etc. all relevant evidence is admissible, goodness/badness only goes to weight (Garton v Hunter).
· If better evidence was lost / destroyed in good faith then secondary evidence i.e. copies (Cotroni) or even oral account (Sugden) is admissible.
· Secondary evidence may be accepted for pragmatic / inconvenience reasons, even when original was available (West) ( Discretion.
· s.29 CEA does not require original to exist, printout admissible when data erased (Bell and Bruce).
· Certified copies admissible when originals returned (Betterest Vinyl).

Judicial notice
· To take judicial notice:

· Must be indisputable - not be a subject of debate amongst reasonable people (Olson). 

· Must be relevant.
· Court has discretion.

· Can take judicial notice of fact or of trite law. 

· Cannot take judicial notice of question in issue (Zundel) or adjudicative facts (Danson) [unless notorious].
· Can take judicial notice during sentencing (Calderwood - JN of community values / standards).
CHAPTER 2 – OPINION EVIDENCE
Common knowledge
· General rule ( W cannot give opinions. But compendious statement of fact = when opinion inextricably interwoven with fact and facts to subtle to be explained without giving opinion ( Discretion
· Lay W can testify on matters of common knowledge, even if on ultimate issue, but TOF to decide weight (Graat).
· No W can give opinion on legal conclusion ( Cannot usurp TOF (Graat).

· Police officers are lay people, and all lay opinions have prima facie equal weight (Graat).

· Common knowledge = intoxication, handwriting, age of goods / people, mood, speed, distance, identity, health.

Eye-witness Identification.

· Eyewitness evidence is opinion evidence, but is always admissible (Very relevant, so probative > prejudice).

· Problems with evidence PRN, but go to weight not admissibility (Mezzo).

· Courtroom identification to be given little weight. Consider if W recognises A from the crime or from TV (Hibbert).
Expert evidence
· Four part test (Mohan).
· Relevance (probative > prejudicial, effect on TOF > reliability)

· Necessary = standard between “helpful” and “strictly necessary”. Only required when ordinary people are unlikely to form correct judgement if not assisted by an expert (Lavallee). Will the jury understand, will TOF be overwhelmed by mystique of science.

· Property qualified: (1) Junk Science? (2) Is the testimony in the experts field of expertise?
· Excluded for any reason: Hearsay, privilege, character.
· Expert opinion can be based on W testimony, but must be clear which facts are assumed true, not a feasible option if contradictory testimony, then rather use hypothetical scenario’s (Bleta).
· Expert can rely on hearsay (second hand material) if the source material is in the recognised scope of professional activities, skill and training, that affects weight not admissibility (Wilband, Lavallee).

· Facts of the actual case used in expert opinion must be independently established (Abbey). So long as some of the facts are proven, the opinion can be considered, but weight will vary accordingly (Lavallee).
· Where the procedure and analysis are accepted within that profession, hearsay can be relied on (Jordan).

· Experts can give evidence on the ultimate issue (Bryan).
· Experts cannot give oath helping evidence – cannot say or suggest that the W is telling the truth (Llorenz).

· Expert should bring his analysis and equipment to court (Medvedew).

· We did not cover expert testimony in civil cases. 

Polygraphs / DNA / Voiceprints
· Polygraph evidence not admissible (Beland). 
· DNA is admissible (Fisher).

· Voiceprints are admissible (Medvedew).
CHAPTER 3 – COMPETANCE AND COMPELLABILITY

· Perceive / Recollect / Narrate
· Religious understanding / belief in spiritual consequences of oath is irrelevant (R v W.A.O.).

· S.3 CEA – Not incompetent to testify by reason of interest in crime. 
Children / Mental disorder

· Presumption of competence if older than 14. If <14 or competence challenged then ( s.16 CEA and s.5 BCEA: (1) Does W understand nature of an oath or a solemn affirmation? and (2) can W communicate? 
· Age in s.16 is chronological not mental age (Farley).

· Willingness to lie goes to credibility, ability to distinguish fact from fiction is included in “communicate” (Farley).

· Low threshold for W’s ability to comprehend the importance of truth (Farley, Marquard).
· “Communicate” includes all of Perceive / Recollect / Narrate – look at capacity, not credibility (Marquard).

· CA must be very deferential (Marquard).
· Weight the same whether oath, solemn affirmation or promise to tell the truth (R v RJB).
· To promise to tell the truth, child must understand it is bad to lie, not that it is bad to lie IN court (Khan).

· No such rule as “children < 5 incompetent to testify” (Khan).

· At the end of the voir dire – make sure the W formally makes promise / oath / affirmation, must just bind the conscience of the W (R v RJB).

· Have voir dire with jury present so they can gage weight to be given – judge can ask leading questions. If having the jury present will prejudice the A, then exclude the jury (R v RJB).

· An evaluation of competence must include appearance by the W (Parrott).
Spouses

Competence
· At common law spouse was incompetent as W for the A (Madden), changed by s.4(1) CEA.

· If divorced or irreconcilably separated, then spouse is competent (Salituro, Schell). 

· Standard of proof for irreconcilability is balance of probability (Jeffery).

· Common law spouses are competent (Thompson)

· Marriage just before trial will render spouse incompetent – time of trial is time of assessment (Hawkins). 

· Could the marriage be a sham? (Considered in Hawkins).

· S.6 BCEA says that spouses are outright competent. 
· When threat to life liberty or health of spouse or third party, and threat has connection with the offence for which A is on trial (else is not relevant & character), then spouse is competent and compellable (Schell). Look at (1) temporal connection, (2) probative value and (3) have the threats undermined the integrity of the marriage. 

· Spouses competent for all charges under PGL (s.6 BCEA).

· If get married s.715 CCC N/A b/c not a refusal to testify – s.715 is for if testified previously, but now refuse.
· If R calls incompetent spouse and A does not object then spouse will be able to testify. 
Privilege
· s.4(3) CEA and s.8 BCEA cover marital privilege, which belongs to the listener, only relates to what the spouse heard, not said (Sheppard para 1084).  Privileged communication must have occurred during the marriage.
· Marital privilege only applies to private, not public, conversations between spouses (Schell).

· The privilege only covers communication, but not unlawful words, and not acts or appearances or facts learned from the spouse (Sheppard para 1087)

· Spousal privilege can be expressly or impliedly waived by putting things in issue over which they claim privilege (Sheppard para 1085.1).
· Must be a formal marriage (not common law - Thompson), and the couple must still be living as a married couple.

Compellability
· C&C if a listed offence in 4(4)CEA. If C&C for prosecution, then also C&C for defence (Serjeant).

· Spouse who is C&C for the prosecution under common law can still claim privilege (McGinty – para 362 Sheppard).

Corporate officers

· Corporation is not entitled via its officers or employees to claim the right against self incrim (N.N. Patterson).

· Employees are compellable – they are separate persons (N.N. Patterson).

· AT E4D the W is a mouthpiece for the corporation, but at trial he is not, but must give evidence on knowledge acquired at work or otherwise (N.N. Patterson).

· Cannot compel testimony in civil proceedings if colourable purpose of getting incrim. test./ leads (Branch).
· S.13 of charter gives use immunity, s.7 gives derivative use (but for test) immunity (Branch).

· Charter protections apply whether testimony given in any proceedings. 

· S.5 CEA – cannot refuse to answer, but then have use immunity, but have to claim this protection. 
· Testimony not required if proceeding is colourable (predominant purpose) means of gaining evidence. 

· S.5 CEA covers all use, s.13 Charter covers only incriminating use, not credibility. 

· S.24(2) Charter – will not admit evidence that will bring the admin of justice into disrepute. 

Comment on failure to testify
· S.4(6) CEA prohibits any comments on failure of A or spouse to testify, by judge or prosecutor, but this prohibition does not apply to counsel for co-accused (Naglik).
· Cannot put silence on the scales (Noble).
· S.4(6) CEA prevents judge charging the jury on relevance of silence, this is constitutional. (Noble – 5:4 split).

· Acceptable and usual to comment on failure to testify in civil cases.

CHAPTER 4 – EXAMINATION OF WITNESSES

Exclusion

· s.486 CCC (const valid (Levogiannis) ( can use screen if necessary for a “full and candid disclosure”. Must be (1) sexual offence (2)<18 at trial (3) evidential necessity (4) judge and jury can see child (5) A can consult counsel. Must be evidence justifying the screen, not just discretion (R v M(P)).
· Right to face accuser is more significant than right to public trial (R v M(P)).

· No inference on credibility if testify behind screen, TJ must charge jury on this (Levogiannis).

· Right to c-e remains in tact (Levogiannis). 

· Factors for exercising discretion: A self rep? / child’s nature / charge / circumstances of the case (Levogiannis).

Direct examination
· A can choose the order of defence W’s incl. A’s testimony, and TJ must not prejudge the evidence (Smuk).
· Must not lead on material points, but can on introduction / undisputed matters / identifying persons or things / when investigating contradictions with other W testimony / W is hostile / complicated subject matter / W’s memory is failing (Maves).
· PresRRev: Do not need authentication (can be a false statement), do not enter trigger as evidence (Riccardi).

· PastRRec: Only used when W has no present recollection, writing admitted into evidence, must have been made contemporaneously (Hanna) and be authenticated and adopted (Riccardi).
· Only use PastRRec if PresRRev does not work (Riccardi).

· Can only be PresRRev if the W has present memory to revive (Hanna).
· Only the parts for which there is no memory can be PastRRec (C(J) v College of Physicians).

· If W says that they cannot remember then you could use PastRRec even if they are lying (BCCA in McInroy, but Roberts disagrees, says must be honest memory failure).

· Criminal A is entitled to see essentially all notes assisting the prosecution (Lewis).
· s.715.1 CCC - Video made within reasonable time / W <18 / sexual offence / video adopted at trial (Meddoui), but beware of interviewer tactics ( weight not admissibility, does not need to be under oath when make tape.
· Recording 5 months later “within reasonable time”, but do consider prejudice > probative, but err on the side of inclusion and TOF to determine weight (R v L (DO)).
Cross examination

· No constitutional right to contemporaneous c-e (R v L(DO)).

· Obligation to c-e in good faith (Lyttle).

· Do not need evidentiary foundation for topics of c-e (Lyttle) [Exception in civil context for affidavits].
· Cannot put facts not in evidence to the expert because they are irrelevant (Howard).

· Collateral facts rule: Can’t call evidence to impeach W on collateral issue (Krause) (Exceptions to show bias or interest). 
· Generally credibility is a collateral issue (Krause).

· Cannot split your case. Rebuttal evidence only allowed if (Krause).

· New issues raised in c-e which the P/R could not reasonably have foreseen.

· Want to rebut material points of alibi defence.
· Issue of statutory interpretation raised by the A. 

A will then have a right of reply.

· A has right to know the case it has to meet before deciding to present defence (Krause).

· Can c-e on pending charges against W’s other than A, goes to credibility (Titus).

· If A brings up credibility issues in e-i-c, then R can c-e on them, but limited by collateral facts rule (Davison).
· Can c-e W’s other than the A on credibility generally, but limited by the collateral facts rule. 
Prior consistent statements:  
· Generally not allowed b/c are self serving, hearsay and waste time, but are exceptions:
· Rebut allegation of recent fabrication. 


Conduct of R can imply allegation of recent fabrication (Giraldi).


Mere c-e will not create an allegation of recent fabrication (Simpson).

No adverse inference permitted from an A exercising his right to silence, R cannot use this as the basis for recent fabrication (Chambers).


Claiming the statements were fantasy when they were written does not imply recent fab (C(J) v Col of Phy).

· Complaints in sexual abuse cases.


Past consistent statements are allowed as part of the narrative (can try the narrative exception for non sexual cases too) of how came to report crime, but can only be used to establish chronology, not for the truth of the statements nor for credibility (jury charge is critical) (R v B(O)).

· Identification. 

If persuasive value of identification at trial is of low value, admit evidence of previous identification (Swanston) [If cannot recognise at all at trial, use PastRRec].

· Prior consistent statements may be introduced for non hearsay purpose of showing the A’s state of mind, but this would be under the Res Gestae exception to hearsay (Simpson).

· Other witnesses cannot give evidence of PCC b/c that is oath helping. 

Attacking by contradiction:
· Can call successive witnesses who will give contradictory testimony (Cariboo Observer).
· s.9(1) CEA / s.16 BCEA, say need a ruling that W is adverse before can produce evidence of PIS, but not strictly applied in practice.

· S.9(2) CEA, do not have to get ruling that adverse if PIS is in writing, on tape or otherwise recorded. 
· Under CEA s.9(1), 9(2) and BCEA s.16 the PIS only goes to credibility, not truth, but see R v B(KG).

Impeachment by past inconsistent statements:
· Generally excluded as hearsay and because waste time.

· If W gives testimony inconsistent with past statement, then under s.9(2) CEA can, with leave, lead evidence of PIS and c-e the W. Do not need finding of adversity on voir dire, only inconsistency (McInroy).
· If W cannot remember making statement, try to remind him, but then can prove the statement under s.11 CEA (Krause)

· In civil trial, if W gives testimony inconsistent with past statement, then under s.16 BCEA, try to remind the W, but if he refuses to admit it, seek ruling on inconsistency, and c-e the W on the prior statement. 

· The PIS can only be used to assess credibility, not for the truth of the statement (McInroy).

· R v B(KG) ( Can admit truth of PIS, but DISCRETION, VD to determine reliability not truth (
· W must be before the court for c-e 

· Evidence in the statement must be relevant and apart from the recantation, admissible. 
· Need indicators of reliability [ideally under oath but not fatal if not, warning that will be used and that will be consequences if lie now or later, presence or demeanour evidence (ideally video)].

· Necessity – flexible approach (death, absence, inconvenience, recantation).
· Confessions must be voluntary.

Else only use PIS for credibility under McInroy.

· Even if not taped and not a signed statement, may be admissible if have contemporaneous c-e (R v U(FJ)).
· Can argue R v U(FJ) and say that should admit PIS and let TOF determine weight based on c-e.
· If W denies all recollection of PIS, and don’t have video tape, then hard to c-e to determine reliability of PIS.

· Consider reason for and opportunity for collusion, possibility of coercion to give PIS.

· Before produce and c-e on PIS, must point it out to A and let him consider it.

Prior convictions: 
· s.12 CEA and s.15 BCEA – can c-e on and prove prior convictions BUT only applies if A takes the stand. 
· Criminal record of A can be excluded if prejudicial > probative, TJ can overrule s.12 CEA (Corbett). 
· Explicit judicial discretion given to judges in civil proceedings by s.15(4) of BCEA. 

· Nature and remoteness: Can argue that convictions for violence show short temper, not dishonesty, so should be excluded. Old convictions should be excluded on the ground of remoteness. 
· If A takes stand but does not put character in question: Record only goes to credibility (Corbett) – Assuming the TJ does not overrule s.12 CEA.
· If A takes stand and puts character in question: Record goes to credibility, and to negate good character (CCC s.666), but not to prove the elements of the offence. 

· Criminal record of regular W always admissible for credibility. 

· s.71 BCEA ( Conviction / guilty plea on facts being litigated in civil trial is admissible (Adams Lab). 
Corroboration

· Old requirement for accomplice testimony to be corroborated abandoned ( TJ charge jury carefully (Vetrovec).
· However, check statutes (incl. CCC) to check for corroboration requirements. 

· S.9 BCEA required corroboration when proceeding is against a person of unsound mind.
· Should c-e accomplice on vested interest in pleasing R, protecting friends, protecting himself.

· When it is required, corroborative evidence does not have to relate to the exact events (Vetrovec).

· Corroborative evidence must come from and independent source (C(J) v Col of Phy.)

CHAPTER 5 – HEARSAY

Hearsay

· Relevance? ( Hearsay? (via mind out of court dec?) ( Probative > Prejudice? ( Traditional exception? ( PEHR?
· Dangers of hearsay: No oath, no contemporaneous c-e (cannot test perception, recollection, communication), no demeanour evidence, no proof of what was actually said (Hawkins).
· Principled exception may allow old spousal testimony to be read in (Hawkins).

· Implied hearsay statements are prima facie inadmissible (Wright v Tatham). However often can get implied statements entered as a ruse for circumstantial evidence (Starr, Underwood).
· Need exception / justification for each level of hearsay (Starr, Olynyk).

Non-hearsay

· Not hearsay if the statements are offered merely for the fact that they were said (Creaghe).
· Words of legal consequences are not hearsay b/c not admitted for their truth (Creaghe).

· Must still be relevant i.e. relate to a material matter in issue!!! 
· If the speaking of words is a relevant fact, then that evidence is admissible as non hearsay (Rattan).
Circumstantial evidence of state of mind / identity / illegality
· Words which show state of mind, as opposed to truth of statements, are admissible as non hearsay (Rattan, Wysochan) – but here the states of mind of the declarants were not relevant, rather use PEHR or excited utterance. However if state of mind is in issue e.g. comment when destroyed will, then is admissible as non-hearsay.
· Circumstantial evidence of identity is admissible as non-hearsay (Evans).
· The more unusual and unique the information, the greater the probative value on identity (Evans).

· TJ should consider uniqueness, chance of coincidence / fabrication / framing (Evans).

· Purist argument – cannot make inference of identity (or other circumstantial use) unless you assume it is true.

· Incoming calls may be circumstantial non-hearsay evidence of illegality (Nguyen) – but is actually hearsay!

· If there is a obvious inference the TOF might infer from statement admitted for non hearsay purpose, that would increase prejudice, and if still admissible should be explicit charge to the jury. 

Exceptions to the hearsay rule

· PastRRec.
· Video statements under s.715.1 CCC.
· PIS for truth (R v U(FJ), R v B(KG), but not McInroy. 
· Statutory exceptions.
· Lost will / Best evidence rule (Sugden), or admissible b/c the declarant’s state of mind was in issue. 
· Jessel Test (Sugden): 
· Difficult to obtain other evidence, declarant has peculiar knowledge ( Necessity.

· Declarant disinterested, litigation not started, declarant has peculiar knowledge ( Reliability.

· Oral aboriginal history is admissible hearsay for its truth (Mitchell). 

Business records and statements in the course of business

· s.30 CEA and s.42 BCEA. Business broadly defined. 
· Notes admissible for truth [IF necessary] if made:

· Contemporaneously [2 days later is not contemporaneous (Henry Coxon)].

· Ordinary course of duty / business (Conley) 
· Under a duty to record at the time the recording was done (Conley, not met in Henry Coxon).

· Under duty to record the specific information (not met in Olynyk).

· Both the recorder and the person being recorded must be under a business duty (Seatak, not met in Olynyk). 

· Personal knowledge (Ares), but not required by s.42(3) BCEA. 
· No motive to misrepresent (Ares, Conley, not met in Henry Coxon). 
· Record relates to acts done (or not done) by the recorder, not others (not met in Henry Coxon).

· Not done in contemplation of ligitation (Not met in Henry Coxon). 

· Inconvenience / disruptive to call hospital staff, loss of memory ( necessity (Ares).

· Availability of declarant for c-e goes to weight not admissibility (Ares).

· Minutes of business meetings are admissible (Seatak).

· Multiple hearsay is OK if the maker of the record was acting in the ordinary course of business (Seatak).
· Information admitted in business record does not go to the validity of the opinions expressed (Seatak). 
· Not all information in the business record will be admissible (Olynyk).

· If want to prove fact by showing omission in records, then must submit the record itself (Gould).

Declarations against interest (penal or pecuniary):
· Only relevant to non-parties to litigation (regular W’s), else would just be admissions!

· Requirements for statement against penal interest (Underwood)

· Statement actually against interest (incl. being against interest at the time statement was made, Is the statement to a person who the declarant was vulnerable to?)

· Declarant knew the statement was against interest (O’Brien) – This is what gives reliability. 
· Potential for penal interest is not too remote? (Will fail here if knows he will die).
· Diary statement that use marijuana (Read).
Public records / documents

· First prove authenticity, relevance, prob. > prej. 

· Document must be made under and kept under a public duty i.e. available to public (Zundel)
· s.71 BCEA – Can admit conviction / guilty plea on facts being litigated in civil trial (Adams Lab), but may be ruled inadmissible if jury trial (but not for defamation).
· Previous acquittal on the same facts being litigated is admissible in civil trial (Rizzo).

Testimony in former proceedings

· Admissible when the declarant is dead if (Town of Walkerton):
· D c-e’d the declarant before he died. 

· Question is issue is fundamentally the same.

· Litigation between the same parties, or their representatives.

· Rule 40(4) much broader, if inconvenient, was under oath, reasonable notice was given – don’t req. same parties.
· S.715 gives TJ broad discretion to admit prior testimony (Potvin). Consider manner of obtaining and prob. > prej.
Dying declarations:
· Requirements (Nembhard): (1) Subjective expectation of death, (2) Actually die (else no necessity).

· Corroboration is preferable, but not necessary, but explicit jury warning may be required.

Statements as to family history (pedigree):
· Requirements for hearsay statements to be admissible for their truth (Hutton): (1) Death, (2) No alternative means of proof, (3) declarant has special knowledge, (4) no motive to misrepresent. 
Res Gestae (Part of the thing done).
Applies to civil and criminal proceedings (Andrews)

Statements accompanying acts – hard to justify w/o PEHR analysis.
· Statement made 15 minutes after the event are not contemporaneous (Khan – so used PEHR).

· Statement made after ran out of house after throat slit not contemporaneous (Bedingfield).

· Admissible if statement made in continuance of the transaction (Gilbert).

· Prompt responses to questions when first found in possession (goods / drugs) are admissible (Risby) 
Spontaneous statements / excited utterances

· Requirements (Andrews):

· Is it out of shock or surprise – spontaneous / instinctive reaction?

· Possibility of concoction / distortion – time for reflection?

· Motive to fabricate?

· Statement must still be checked for reliability and necessity (Slugoski).
· Statements made in response to questions unlikely to be spontaneous (Khan).
Contemporaneous physical and mental states

· Diary statements of physical condition admissible, not to prove cause of condition, but condition itself (Read).
· Statements describing state of heath are admissible if contemporaneous (Aveson).

· Statements of physical condition admissible to show condition, but not to prove cause (Gilbey).

Statements of (present) intention – hard to justify w/o PEHR analysis. 

· Cannot use statements of present intention to infer the intentions of a third party (Starr).
· Statement of intention made shortly before action is admissible as proof of that intention (Hukaluk, Hillmon).
· Where and act consists of words and conduct, the words are admissible as part of the act (Baron Von Lindberg).
· Statement of intention only goes to prove intention at the time the statement was made (Baron Von Lindberg).

PEHR

· First consider ordinary exceptions, then PEHR (regardless of whether admissible or not under ordinary exceptions)(Starr), but since PEHR is based on principles underlying the ordinary exceptions, if it fails under ordinary exceptions, then it may well fail under PEHR, but not always (Khan). 
· If seems admissible under ordinary exception, then burden shifts to opposition to show not justified under PEHR (Underwood). 

· Hearsay is admissible if voir dire indicates that out of court statements are reliable and necessary (Khan, Ares).

· Reliability and necessity are considered individually, each on a BOP.

· Reliable: Timing, intelligence of child, motive to fabricate, contemplation of litigation, collusion, means of knowledge.

· Reliability element considers out of court declarant, reliability of W will be determined on c-e.

· Necessary (broad): dead / evidence that will be traumatic / inconvenient.

· When determining admissibility, are not determining truth (that is for TOF), are looking for badges of trustworthiness – do not consider corroboration, PCS, character. 

· Statements made in circumstances of suspicion will not be admissible under PEHR (Starr). 

· Necessity based on incompetence will not be established unless W appears in person (Parrott).

· Ordinary W trauma will not create necessity; need evidence that will result in unusual stress (Parrott).

· PEHR cannot be used to avoid the W being c-e’d (Parrott).

CHAPTER 6 – ADMISSIONS AND CONFESSIONS

Admissions

· Always ask – is the D making the statement – if so then likely an admission. 

· Formal admissions can only be made in the face of an allegation, R needs to consent to admission (Castellani).

· Once admission has been made under s.562 CCC, it is not proved at trial (Castellani).

· 2 stage process for using circumstantial hearsay statements as admissions [for their truth] (Evans):
1. Establish (w/o accepting the truth of the hearsay statement) whether the identity of the declarant has been proved on a BOP.

2. If yes, then the statement can be used for its truth as an admission – if it is in fact an admission. 
· Admissions do not have to be against interest to be admissible – do NOT do reliability / necessity analysis.
· When A repeats hearsay statements he adopts them as true and they are admissible (deemed trustworthy) (Streu).

· If the A did not adopt the statement as true when it was said, then it is not an admission, but is hearsay (Streu).

· Defendant’s business record will be admissible as an admission. 

Confessions

· Only a confession if made to a person in authority, else a regular admission. 

· Person in authority is someone who the A believes has power over A of the outcome of A’s case (Rothman). 

· Whether A believed it was a person in authority is subjective, but with a reasonableness requirement (Hodgson).

· Burden is on R to prove BARD that was not a person in authority (Hodgson).

· If A does not ask for a VD, then TJ need only conduct one if necessary, but must if obviously a PIA (Hodgson).

· For confession to be admissible, voluntariness (not truth) must be proved on voir dire BARD (Ibrahim).
· Threats or promises (quid pro quo?): Fear of prejudice or hope of advantage? (Ibrahim).

· Oppression - General atmosphere of confession (Video?).

· Operating mind - requires A to know what he is saying and that it may be used against him (Oickle).

· Trickery – would the police tactics “shock the community”? (Oickle), or violate the Charter right to silence? 

· S.10 only applies upon arrest, but confession rule applies whenever speaking to person in authority (Oickle).

· Mild inducement for confession is OK, but should not be a quid pro quo (Oickle).

· If A has indicated that he does not want to talk, he cannot be tricked into making a statement b/c that violates his right to silence under s.7 of Charter (Herbert – overrules Rothman). 
· No distinction between inculpatory and exculpatory statements, all confessions must be voluntary (Piche).
· For offenders < 18, all provisions of YOA must be complied with (R v (J(T)).
CHAPTER 7 – EXCLUSION OF EVIDENCE UNDER THE CHARTER

· Was the evidence seized from the A, if not no consideration of reasonableness. 

· Use of force must be based on reasonable grounds, else s.8 violated (Collins).
· Requirements for search warrant to comply with s.8 (Branch):

· Prior authorization by neutral arbiter.

· Reasonable ground to believe offence was committed.

· Reasonable ground to believe evidence will be recovered.

· Only strictly relevant evidence should be removed. 

· Improperly obtained evidence prima facie admissible, A must show that was seized and that on BOP the search was unreasonable, then R to show that could (French text) not BTAOJID, else s.24(2) to apply (Collins).

· Objection to use of evidence must relate to the way it was obtained, not its contents (Branch).

· Element of community values: would a reasonable person find it to BTAOJID? (If it is bad enough to shock the community then it definitely could BTAOJID) Consider: 
· Fairness of the trial process – But for the unreasonable search and seizure would the evidence have been obtained, is it conscripted evidence? (Fliss).
· Seriousness of the breach – Was it committed in good faith, could other techniques have been used? (Collins) Consider intrusion and expectation of privacy. 
· Effect of excluding – Will excluding or including BTAOJID more? (Collins, Fliss).
· Can admit hearsay evidence to establish reasonable grounds (Collins).
· Wire tap must be judicially authorised, else s.8 charter violated (Duarte).
· A conversation with a police officer is not a search and seizure, only a recording of it is (Fliss).

· Once the predominant purpose of the investigation is to secure penal liability, charter rights are invoked (Jarvis).
· Taking bodily samples w/o consent BTAOJID if party committing the wrong gains from wrong (Noel v RCMP).

· s.24(2) only operates to exclude evidence at trail, not at the preliminary enquiry. However confessions must be voluntary to be admissible at any stage (Hynes).
· Evidence inadmissible under s.24(2) cannot be used for any purpose, not even c-e to test credibility (Calder).

CHAPTER 8 – PRIVILEGE

Privilege against self incrimination

· S.7 and rest of charter apply regardless of nature of charge, s.11 only applies to “offences” (Wigglesworth). 

· s.11 of charter applies to criminal, quasi criminal and laws for public order and welfare (Wigglesworth).

· Test for determining if s.11 applies (Wigglesworth):

· By nature test: Is the law intended to promote public (as opposed to private) order and welfare? Is it classic criminal or quasi criminal law?
· Penal consequences test: Does the punishment involve prison or a fine directed at redressing a harm to society at large. (Penal Consequences Test trumps By Nature Test).
· S.13 of charter prevents use of testimony for subsequent incriminating purpose, s.5 CEA prevents all subsequent use, but s.5 protection must be claimed before prior testimony is given (Noël).
· c-e on previous testimony (can never admit it as evidence though) only allowed under s.13 if it is clear that will not incriminate, very fact driven, discretion of trial judge (OK in Kuldip, not permitted in Noël).

· A second trial for the same act is considered a subsequent proceeding (Dubois), so is a prelim enquiry.
· S.7 does not apply to corporation (Branch). 

· Demand for documents and officer testimony in inquiry with public purpose does not violate s.8, but officer will have derivative use immunity under s.13 (Branch) [Unless those documents would have been obtained anyway]. 
· Whether or not the documents / testimony should be provided depends on (1) to what extent the enquiry has a legitimate public purpose (as opposed to trying to get incriminating evidence = colourable) and (2) prejudice to the A. But if only prejudice is subsequent use, then s.13 means there is no prejudice (Branch).

· Witnesses cannot be c-e’d on their knowledge of s.13 b/c prob. < prej. (Jabarianha). 
Privilege attaching to confidential relationships

· s-c privilege applies unless waived by client or allegation of crime or fraud (Canada Safeway).

· Test for s-c privilege: communication was 
· Made in confidence for the purpose of obtaining legal advice (Anderson) - Not made in public.
· Not knowingly made for the purpose of committing a crime or a fraud (Cox v Railton).

· Made for the dominant purpose (at that time) of obtaining legal advice (Voth) – not socialising.
· Privilege not expressly waived (not the case in Bell v Smith) or impliedly waived (Shirose) – incl. client repeating the information publicly.
· Communication can be made through an intermediary / agent w/o impairing the privilege (Anderson).

· Privilege protects only the communication, not the underlying facts (Anderson).

· Accident reports are not made with dominant purpose of obtaining legal advice, so not privileged (Waugh). 
· Materials created / copied for dominant purpose of use in litigation are privileged (Susan Hosiery, Hodgkinson). 
· Communications with in-house counsel are privileged (Shirose).

Ad hoc privilege
· Wigmore factors for privilege (Slavutych): Originate in confidence / confidence essential to the relationship / relationship should be sedulously fostered / injury from disclosure > benefit from correct disposal.
Waiver / cancellation of privilege:
· s-c privilege is a substantive right that lasts forever unless waived by client (Smith v Jones).
· Presenting a defence inconsistent with s-c privilege constitutes waiver (Good faith defence in Shirose).

· s-c privilege is not destroyed merely because the transaction turns out to be illegal (Shriose). 

· Privilege should be waived when the innocence of the A is at stake, but the A must establish that the information is not otherwise available and that he cannot otherwise raise a reasonable doubt (Brown) ( McClure test:
· A to provide evidence that communication exists and that it could raise a reasonable doubt.

· TJ to review the information and decide if it is likely to raise a doubt. 

Privilege holder will have subsequent use and derivative use immunity under s.7 of Charter.

· Public safety exception when there is a clear threat of serious imminent bodily (incl. psychological) harm to ascertainable group (Smith v Jones).
· Divulge only necessary information when breach s-c privilege (Smith v Jones).
Settlement confidentiality

· Not all communications marked “w/o prejudice” will be privileged (Belanger), those words are neither essential nor conclusive, the ultimate decision is with the TJ.
· For settlement privilege to apply (Belanger): Must be an ongoing dispute, and the communication must contain terms of settlement. 

· Settlement privilege only protects legitimate settlement communication, not threats or fraud (Greenwood).

· 3rd party cannot gain access to settlement info, apart from release / covenant not to sue (BC Child. Hosp.)

State privilege

· s.39 CEA – If certificate issued by minister or clerk, then court does not even inspect documents, but it must relate to the information in s.39(2).
· Official actions must flow from valid statutory authority (Roncarelli), certificate cannot be a cover up.
· Already disclosed documents cannot be withdrawn and privileged (Babcock).
· Adverse inference can be drawn from non-disclosure (Babcock).

· If s.39 is not invoked then the R can still claim regular privileges, and court may inspect the documents before ruling on the privilege (Carey).

Informer privilege
· Informer details should not be disclosed, the privilege is absolute, do not do Wigmore’s test (Leipert).
· Should not release even innocuous details because they may still identify (Consult informer?) (Leipert)

· Innocence at stake must be established by A by presenting evidence, then only release bare minimum (Leipert).

· R can rely on reduced evidence to justify a warrant (Leipert).
· Doctors are protected when they pass on information to police (Sol. Gen. v Royal Comm. Inquiry).
CHAPTER 9 – RELEVANCE REVISISTED

Character evidence

· Character evidence inadmissible unless A puts character in issue (Cloutier).

· If A puts character in question, R can call character evidence in rebuttal (Rowton).
· Character evidence must be of A’s general reputation in the community, not W’s opinion (Rowton).
· When the A does not put his character in question, then his criminal record is admissible under s.12 of the CEA for assessing credibility, but not character (Corbett). However, when A puts his character in question, then under CCC s.666 the A’s criminal record and other character evidence can be admitted before the verdict and goes to credibility and character i.e. will negate the evidence of good character led by the A. 
· A’s criminal record can be used when determining sentence. 

· Criminal record of W can always be used to assess credibility and character (if this is relevant) of the W. 

· When character is a relevant fact then the rules change – maybe in defamation (Sheppard para 645).

Similar fact evidence

· All evidence is admissible unless prej. > prob., which is normally the case for character evidence, but there is an exception for similar fact evidence (Johnson). 

· Similar fact evidence is not admissible merely to show disposition / character (Makin).
· Careful assessment of prob. > prej. must be done, consider (Shearing):
· Is there a link between the similar fact evidence and the A (Sweitzer)?

· Could it be a coincidence?

· Are the sources are separate and independent; TJ must be satisfied on BOP that is no collusion.

· Distinctiveness and close temporal connection enhances probative value. 

· Jury still not permitted to infer guilt from character – must assess the elements of the offence (Shearing). 

· Similar previous conviction not enough, R has to show similarity in modus operandi (Oddy). 

· If similar fact evidence provides a hallmark of identity then it will be admissible (Johnson). 
1. Authentic?

2. Relevant?
3. Prejudice > Probative?
4. Privilege (incl. privilege against self incrimination).
5. Charter exclusion: involuntary confession / unreasonable search and seizure.
6. Hearsay

a. Admission? (Confessions must be voluntary).

b. Traditional exceptions: Past Rec Recorded, Business Records, Declaration against interest, Public records, Testimony in former proceedings, Dying Declaration, Statements as to pedigree, Res Gestae [Statement accompanying acts, spontaneous statement / excided utterance, contemporaneous physical / mental state, statement of present intention].

c. PEHR
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