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Reference Re Succession of Quebec (001)

Preliminary Objections

It is unconstitutional for the S.C.C. to have the case referred to it.

The questions were inappropriate for the Govt. to refer to the S.C.C., under the S.C.A.

The questions are political, and not matters of law, and therefore not in the S.C.C.’s arena.

These objections were quickly dispensed with.

Three questions were posed to the Court by the Governor in Council, by way of Order in Council P.C. 1996-1497, dated September 30, 1996.

1. Under the Constitution of Canada, can the National Assembly, legislature or Government of Quebec effect the secession of Quebec from Canada unilaterally? - NO
2. Does international law give the National Assembly, legislature, or government of Quebec the right to effect the secession of Quebec from Canada unilaterally? In this regard, is there a right to self-determination under international law that would give the National Assembly, legislature, or government of Quebec the right to effect the secession of Quebec from Canada unilaterally? - NO
3. In the event of a conflict between domestic and international law on the right of the National Assembly, legislature, or government of Quebec to effect the secession of Quebec from Canada unilaterally, which would take precedence in Canada? – It does not matter
If Quebeckers were to provide a clear answer to a clear question, e.g.: “Do you want to secede from Canada?” then the PROVINCES and the FEDERAL GOVT. have an obligation to sit down in good faith and negotiate a mutually agreeable decision.

· The Court’s analysis of the secession reference is predicated on what it sees as relevant values. These are:

1. FEDERALISM: “The process by which diversity is reconciled with unity.”
A: Political power is shared by the Provinces and the Federal Govt.

B: This facilitates democratic participation by distributing power to the level of govt. thought to be best suited to carry out the obligations of the power in question.

C: Recognizes the diversity of its component parts.

D: Facilitates the pursuit of collective goals by cultural and linguistic minorities forming the majority within a particular province. 

NOTE: Federalism was not included in the original list of values because it was thought that it was felt that Community, Democracy, and Functional Efficiency were better ways at getting at the Federalism principle.

2. DEMOCRACY: “Because democracy is a fundamental value, a clear expression of the desire of the people of Quebec to secede would have to be given weight, even though a referendum itself would have no legal weight.” 
A: The basic constitutional structure includes certain democratic bodies, such as freely elected provincial and federal legislative bodies.

B. Majority rule: However, we value a system committed to the marketplace of ideas, of discussion, and of addressing those dissenting voices in the laws by which all in the community must live.

C: Elliot notes—how does one get a CLEAR MAJORITY? Court is rather silent on this point.

NOTE: There may be different and equally legitimate majorities in the different provinces and territories at the federal level.

3.   CONSTITUTIONALISM: “The Constitution is deliberately put above the govt.’s right to act, in order to preserve the source [i.e. legitimacy] of the govt.’s authority.”


A: The rule of law provides that the law is supreme over the acts of both the govt. and private persons.


B: Laws must reflect the “more general principle of normative order.”


C: The exercise of all public power must find its ultimate source in a legal rule.


D: Helps minorities resist assimilation through maintenance of important institutions and rights.


E: This, for example, guards against brute majority rule by referenda. By requiring broad support (enhanced majority) to effect Constitutional change, it ensures minority interests must be addressed before changes that would affect them may be enacted.

NOTE:  Because of Constitutionality, a province cannot simply claim DEMOCRACY as a justification for unilateral separation because this is not within the scope of those actions permitted within the Constitution.

4.   RESPECT FOR MINORITY RIGHTS: 

A: Protecting minority rights has been a goal since Confederation (depending on recognition).

B: Elliot: Negotiations would have to be respectful of minority rights, especially those of Aboriginal communities. 

Commentary

· There was not a restatement of the questions with the answers following.

· This may well be because the S.C.C. obviously answered questions not asked in the Reference. 

· S.C.C. lays out a bunch of Constitutional obligations and then says that IT will NOT be the one to decide whether or not there is a “clear majority”, or whether conditions are met, nor whether or not negotiations are being done in good faith.

· The S.C.C. is stepping back, because of the ammo it would have given BOUCHARD and the other secessionists.

· There is a real consciousness here that the S.C.C. knows it is not just a court of law in some abstract sense but an institution with real-life effects. 

· DEFINITVE NOTE: The secession of Quebec cannot be accomplished by the National Assembly, the legislature, or the government of Quebec unilaterally, that is to say, without principled negotiations, and be considered a lawful act.
2 Does international law give the National Assembly, legislature, or government of Quebec the right to effect the secession of Quebec from Canada unilaterally? In this regard, is there a right to self-determination under international law that would give the National Assembly, legislature, or government of Quebec the right to effect the secession of Quebec from Canada unilaterally? - NO
· The people of Quebec do not constitute a colonized or oppressed people in a manner that brings them within the scope of “self-determination” as it is recognized in International Law.

· Even if you could show that Francophones within Quebec constitute a ‘people,’ it has not been shown that Quebeckers as a whole constitute a ‘people.’ 
· A “de facto” unilateral declaration of secession, even if accompanied by international recognition, is not in and of itself lawful.

· The principle of “effectiveness”, that is, of maintaining control over a certain area for a specific period of time, would only render lawful the practical consequences of an illegal act.

Remedies?

· SCC says if 1 party doesn’t abide by rules set out, SCC wouldn’t have position to interfere, would be an issue for political actors to sort out.

· So no real remedy if parties don’t follow the suggestions.
· However SCC may still step in if breach happened after the parties had agreed on XYZ; they just don’t want to say they would at this point.

· Court bases reasoning on fundamental values and how they interact

· Common for court to use values to interpret constitution, but here there was nothing in the constitution to interpret!

· So court treated values as binding legal principles; basically implied the values into the constitution; very controversial

· Conclusion sensible, but required ‘bending’ of legal rules

· Usually values used to help interpret written rules; here no rules existed so could said values binding themselves

· Can court make it up as they go?

Subsequent Developments

· Brilliant political compromise
· Both Quebec and federal gov’t claimed victory
· 1st effect was to disarm issue for a while.
· 2nd effect was it equalized power of each party
· Helped legitimize SCC in Quebec
· Federal Response: passed ‘Clarity Bill’: basically fed gov’ts interpretation of SCC decision; included what would not be a ‘clear’ question, an if there was a clear question Parliament would decide if a “clear majority” was obtained.  Not exactly the good faith negotiations specified.
· Quebec Response: passed Bill 99 Quebec Act; said federal gov’t has no right to rule on clarity of question or majority needed.  Not exactly good faith response either.
Russell v. The Queen (017)

Facts:
This was a private prosecution (rare) under the 1878 Can. Temperance Act (federal).  This Act allowed local areas to prohibit the sale of intoxicating liquor, but this lead to spotty application of the Act.

¼ of electors had to sign a petition asking for a referendum, then if act supported at referendum in the county or city it would come into force. Could not be revoked for 3 years, and then only be like procedure. 

Suit brought against Russell for violation of the Canada Temperance Act  giving provs. Option to prohibit sale of alcohol. Russell claimed Ultra Vires Parliament.

The NBSC had followed the SCC case of City of Fredericton v The Queen which said that the statute was valid.

Issue:
Constitutional validity of federal statute which allowed for prohibition of booze when adopted in an area by referendum.

Did the Parliament of Canada have the jurisdiction to pass the challenged Act in light of the distribution of legislative powers under the BNA 1867? 

Held:

The Act was valid.

Discussion:
· ss.9 argument failed because s.9 power gives PG only revenues, cannot regulate trade. And besides, even if it affects revenues, FG can still pass laws for POGG. If FG wanted to outlaw guns for example, PG could not say no under s.9.

· ss.14 argument fails – relates to public safety, not property rights even though liquor can be held as property. If not allowed to set fire to your house because of danger to others – that is not a s.14 law.
· ss.15 argument fails, because the principle matter of the act does not come within s.91
· ss.16 argument failed because although deals with local problem it also deals with a bigger national concern. Cannot stop FG applying a remedy to address an evil throughout the nation merely because it manifests on a local level. 

· Process to be used was to examine prov. powers and decide whether legislation fell under one of these, if not, and if the problem was one which was geographically widespread, it could be justified under POGG (approach rejected today - need to show more).
· Russell argued that this Act was constitutionally invalid b/c it dealt with property and civil rights (a matter reserved to provinces). 
· PC finds that alcohol is of National Concern. Subsumes national emergency within the national concern paradigm.
· Says( It would difficult for Feds to enact a law based on POGG that did not in some way affect prov jurisdiction.
· Canada Temperance Act upheld since it did not fall within any provincial head of power.
· Parliament could enact laws under the POGG power that incidentally affected property and civil rights as long as it did so for a valid purpose (i.e. public order and safety).  “Few, if any, laws could be made by Parliament for the peace, order, and good gov’t of Canada which did not in some incidental way affect property and civil rights…” Sir Montague Smith said that when assessing the validity of legislation, it was crucial to determine its “true nature and character by considering the underlying purpose or objective of the legislation.  (This later became known as the “pith and substance” doctrine.)   
· The preferred approach was to permit Parliament to legislate on matters that were of national importance, even though such laws would also inevitably have incidental effects on property rights in the provinces.  In the end, however, the PC did not decide the case on the basis of POGG, but instead on that they could not find an appropriate pigeon hole under s. 92 for the Act and thus, on this negative basis thought the legislation was more criminal in nature than anything else. 
· The pith and substance doctrine opens the door to substantial overlap in jurisdiction precisely b/c it ignores the incidental effects of legislation in determining constitutional validity. 
· After this case, notice had to be given to the A-G so that the PC would not a Canadian constitutional question w/o at least intervention.

· Later on in a Local Prohibition case 1896 a Provincial local temperance law upheld on grounds that it fell either under s.92(13) or (16).  Watson hereby enunciated that a matter of local or provincial nature "might attain such dimensions as to affect the body politic of the Dominion" or has become a matter of national concern - Haldane's bench made the test stricter, holding that POGG only applied in the event of emergency.  This test remained prominent until a later case which said POGG does not only apply to emergency.

AG Ontario v. AG Canada (Local Prohibition Case) (24)

Facts:
There was an Ont. statute challenged which was very similar to the federal statute in Russell.

1896 now and after the Russell case of 1887. They refer to the Canada temperance act which was at issue in Russell. Before union there were laws in Upper Canada prohibiting sale of liquor, but they were dropped and since union on the Canada Temperance act (Russell) had come into affect and was the only other relevant legislation, apart from the new legislation now under attack. 
Seems like there was a pre-confederation statute which gave municipalities power to prohibit liquor on approval via referendum, and then after confederation they passes a statute saying that s.18 of the old statute which gave such powers were still valid. So question is, did provinces have the power to pass the original statute, and can they now pass another statute to say s.18 is still valid.

Issue:
Did the provincial legislature have jurisdiction to enact the liquor prohibition Act?

Held:
Yes, the Act is valid so long as it does not conflict with the federal act. So the Ontario statute is applicable generally but does not apply to areas which have adopted the Canada temperance act. 

Discussion:
· Considers the federal J to pass liquor laws and notes that POGG is DISTINCT from other heads of powers i.e. is not saying POGG is an umbrella term.

· Said that provincial autonomy must be maintained, FG not allowed to encroach on s.92.

· Said that law dealing with carrying of weapons around town would be PGJ, but trafficking in weapons, possession of weapons for seditious purposes or for harming another state, would be FGJ.

· Says that Russell confirmed that Canada Temperance act was within scope of POGG.

· Haldane's bench made the test stricter, holding that it only applied in the event of emergency.  

· POGG ought to be confined to such matters as are unquestionably of national concern and don’t trespass on prov. powers in s.92.  The fact that the problem is widespread is not sufficient (otherwise fed. would have jurisdiction over just about everything), although this will be taken into account.

· “Great caution must be observed in distinguishing b/ that which is local and provincial, and therefore w/in the jurisdiction of the provincial legislatures, and that which has ceased to be merely local or provincial, and has become a matter of national concern, in such sense as to bring it w/in the jurisdiction of the Parliament of Canada.”  

· The PC rejects the argument that Parliament can legislate under POGG whenever there is a geographically widespread problem (i.e. geography is not a decisive factor).  The PC wants to maintain a balance b/w the federal and prov. gov’ts.

· Lord Watson had a philosophy as to how fed. countries’ gov’ts should operate.  Particularly, this philosophy was that there should be a decrease in federal power and an increase in provincial power.  The PC wanted to narrow the scope of federal POGG power from the Russell case which seemed to support the view that POGG constituted the general grant of power to Parliament, and the enumerated heads were illustrative only.  This case supported the narrower view that gave primacy to the enumerated powers (s. 91 & 92) and relegated POGG to a purely residuary position.

· This case also speaks of the “double-aspects” doctrine ( there is no mention of liquor under either s. 91 or 92 (no allocation of legislative jurisdiction).  The “aspects” of liquor are divided b/w s. 91 & 92, i.e. certain aspects which are federal in nature and certain aspects which are provincial in nature and these “aspects” are not frozen and can move from s. 91 to 92 and vice versa.

· Lord Watson also ruled that federal laws enacted under POGG could not encroach upon or incidentally affect matters under s. 92.  Thus, the pith and substance doctrine and aspect doctrines could not be applied to support legislation enacted under POGG.  

· Therefore, POGG was only to be used in emergency situations.  So for decades the 1st branch of POGG was merely paid lip service, but not used.

· Paramountcy doctrine – 2 temperance Acts, 1 federal and 1 provincial.  In the event of any conflict, the federal law is paramount.

· The Local Prohibition case was the beginning of the end (for 40 yrs.) of legislating under POGG.  This was a conscience decision by the PC to match their idea of what the Canadian constitution should look like.

· In the 1920’s Lord Haldane, who succeeded Lord Watson on the PC, greatly admired the philosophy of his predecessor and decided a series of cases which emphasized the narrow scope of POGG to only emergency situations such as war or famine.  In fact, Lord Haldane even attempted to explain the upholding of the temperance legislation under the emergency branch as he did not want to over-rule Russell.

· However, the POGG power did not entirely die away with the Haldane period as there were cases in which the emergency test was satisfied ( i.e. Fort Frances case.
· Local Prohibition case 1896  Provincial local temperance law upheld on grounds that it fell either under s.92(13) or (16).  Watson hereby enunciated that a matter of local or provincial nature "might attain such dimensions as to affect the body politic of the Dominion" or has become a matter of national concern.

Fort Frances Pulp & Paper Co. v. Manitoba Free Press [1923] (29)

Facts:
During WWI, the federal gov’t enacted the War Measures Act which was a statute which came into force by proclamation of the federal gov’t “that war, invasion, or insurrection, real or apprehended, exists”.   The Act then empowered the fed. gov’t to make regulations on almost any conceivable subject.  A tribunal in 1920 (after WWI) made orders to keep paper prices down.

Manitoba Free Press suit against Fort Frances Paper Mill. It bought paper at a time when prices were capped under the War Measures Act. FF later raised its prices. Manitoba Free Press sought to keep prices where they were i.e. low. FF wanted the price cap to go away so they could make more profit, law to be declared ultra vires. Paper Board Agreed with Manitoba Free Press.
The buyers of the paper were the plaintiffs – they wanted the excess above the controlled price refunded to them, the sellers refused to refund. Ont SC said that the refund should be paid. 

The amounts in dispute relate to transactions before the war was declared over by the Gazette. 

Idea is that in war time people need information from newspapers – so make paper cheap.
Issue:
Were the price controls made under the War Measures Act valid i.e. were the orders in council intra vires of the dominion executive and legislature?
Held:
Regulations upheld, as they were only temporary in nature, and the govt must be able to lead in a crisis. 

Discussion:
· The PC (w/ Lord Haldane) held that the regime of price control which had been established during WWI and which was continued temporarily after the war was constitutional as in sufficiently great emergencies such as that arising out of war.

· The POGG power would authorize laws which in normal times would be competent only to the provinces. (i.e. satisfied the emergency branch of POGG).

· The PC gives an idea of the circs. where such legislation will be upheld.  2 points:  (1) the PC says the emergency legislation must be reviewable and (2) the party challenging a law made in such an emergency situation must give clear evidence that the emergency situation has ended otherwise the fed. gov’t legislation dominates – when the emergency is over is a matter for government. In this case it was not obvious that the crisis had ended – so return the excess.
· In this case the gov said the war was over and that the WMA is no longer valid, but specifically said that the paper controls will continue until the next sitting of parliament – PC says that they will not interfere with that judgement call.

· Normally true that Feds cannot interfere with Provs because this deals with property and civil rights in the province. But this is a special case(WWI was deemed a National Emergency.
· Refer to preamble which says that should have a C similar to UK, and that in UK the gov could pass otherwise offensive short term provisions. 

· The determination of whether an emergency exists and how long it will last is not within the purview of the courts.
· National Emergency doctrine requires measures be temporary but the time limit is not to be determined by the courts (within reason)
· The Feds not required to prove that an emergency exists. (interesting link with Majority ( Laskin) in Re: Inflation Act)
· The Emergency is determined by common sense. Unless it is prima facie unreasonable the courts are not going to question gov’t decision.

· PC makes no mention of National Concern test, seems to regard National Emergency as a separate doctrine.(Russell ignored)

· War was held to be a "sufficiently great emergency" which formed the basis for the controls. Haldane held that the power to deal with an emergency was inherent in the Const, and that the Cts would use restraint and require "very clear evidence" before reviewing Parliament's decisions on the continuity of an emergency.

· Note also that at the time other cases had reduced the scope of POGG to this area alone (Toronto Electric = Russell itself based on an emergency i.e. the evils of booze).
AG Ontario v. Canada Temperance Federation [1946] (36)

Facts:
A constitutional challenge to the Can. Temperance Act.  (To also challenge the PC’s decision in Russell or at least its application to the Act now in ques.)

Challenged the same legislation as in Russell, which had now been in existence some 60 years.

Ontario asked the Ont SC as a ref question, the court said the fed statute of 1927 was OK, so Ont AG appealed. 

Had been revisions to the 1878 Russell case statute, was now a 1927 statute, but the material provisions were identical. 

Issue:
Is this Act, whose material provisions are identical with the 1878 Act challenged in Russell, ultra vires the federal gov’t?

Held:
PC refused to over-rule Russell and held the 1927 Act also valid.

Discussion:
· AG argued that there was a short break of no statute being in force, and that the new statute therefore needs new justification – this was not accepted, if they had authority before, then they have authority now, the same solution can be applied to the same problem that was addressed by the previous legislation. 

· Nowhere in the BNA Act is the granting of power to Parliament to legislate in matters which are properly to be regarded as exclusively w/in the competence of the provincial legislatures merely b/c of the existence of an emergency.  

· Also, there is no evidence in Russell that the gov’t proceeded on the basis of an emergency.  

· The Act of 1878 was a permanent, not a temporary Act.  
· The true test must be found in the real subject matter of the legislation:  if it is such that it goes beyond local or provincial concerns or interests and must from its inherent nature be the concern of the Dominion as a whole then it will fall w/in the competence of Parliament as a matter affecting POGG of Can., though it may in another aspect touch on matters specially reserved to the provincial legislatures.

· Even though this case doesn’t review Russell, it does look again at POGG.  The PC once again says that the court must look at the “true subject matter” of the legislation and says that POGG is available for any subject matter which is of national concern. (Expressed disapproval of the emergency branch of POGG as propounded by Lord Haldane.)

· 1946 marked the start of a new era of POGG.  POGG was used to justify Ottawa as the capital of Canada, federal aeronautic legislation, and the Languages Act (2 official languages).  

· Once POGG was evoked, it almost erased the “double-aspects” doctrine and took away prov. legislative authority.  The federal gov’t felt so confident under POGG that it enacted the Anti-Inflation Act which dealt with wages and prices – areas normally under provincial authority (s. 92(13)).  Also, like the temperance legislation, this legislation was not uniformly applicable across the nation.  This legislation was framed as temporary legislation which the provinces could opt into – Parliament argued that this matter had become one of nat’l concern. 

· If it is such "that it goes beyond local or provincial concern or interest and must from its inherent nature be the concern of the Dominion as a whole (Aeronautics, Radio ref.) then it will fall w/n the competence of the Dominion Parliament as a matter affecting the POGG of Canada, though it may in another aspect touch on matters specially reserved to the provincial legislatures.   Rejected emergency as only POGG ground.

· PC rejected the view adopted in Fort Frances (below) that Russell was based on emergency powers, and found that POGG was a real head of power for the fed govt. Test = subject matter of the legislation: so long as it goes beyond local concern and affects the nation as a whole it falls under POGG.

· This submerged the emergency branch, as by definition an emergency is of national concern, thereby removing the need for emergency legislation to be temporary.

· Emergency may call for the legislation, but it is the subject matter itself which determines if the legislation is valid. 

· Says that will, in principle overturn previous decisions, but will only happen very seldom in constitutional cases – gov and subjects have acted on previous decisions – anti living tree?
· Said that drink and drug traffic would be matters of national concern.

· Examples of use of national concerns:

· R. v. Hauser: Narcotics Control Act falls under POGG at it dealt with a new subject not in existence at time of Confederation.

· Johansen v. West St. Paul: municipal zoning by-law held inapplicable to airports, as aeronautics of national concern (also not in existence at Confederation), despite fact that legislation fell under prov. powers re: private property,

· Montcalm Const.: prov. labour laws found to apply to construction firms at an airport, as it was not an integral part of subject matter (aeronautics). 

Reference Re Anti-Inflation Act v.  (40)

Facts:
The Anti-Inflation Act was challenged by public sector unions as being ultra vires Parliament since it dealt with subject matter usually under provincial jurisdiction.

The A-G of Canada argues that it is either emergency legislation or that FG has J b/c inflation was a problem of inherent national concern, therefore the legislation could be justified under the national concerns branch of POGG. Federal minister entered into agreement with provincial minister to apply Fed laws without approval of legislature.  As there was no delegation from legislature to executive, this was ultra vires and laws invalid.

Issue:
Can this Act be supported on the footing that it is crisis legislation?

Held:
Valid Legislation under the national emergency branch of POGG.

Discussion:
· Wages of provincial public employees not controlled – this was agreed to be within PG J. 

· And it was clear that FG had J over federal public service, but had they done to far in the scope of the act?

Laskin majority 
· Reject the argument that the legislation could be justified under the national concerns branch.  However, the court held that it was valid legislation under the emergency branch as the burden was on those challenging the legislation to establish that inflation did not constitute a national emergency.  
· Laskin held that the challengers would have to show that Parliament did not have a “rational basis” for regarding inflation as a national emergency.  
· Laskin also disregarded the evidence from expert economists that there was no “emergency” and the court simply took judicial notice of the existence of one.  The fact that the legislation was temporary helped support the idea that it was an emergency measure. 

· The interpretation that Laskin gives to the emergency branch of POGG creates a low burden of proof for Parl. – all that is required is a rational basis for the belief. (bias in favour of Parl. – more flexibility)  
· For those challenging the legislation, they must prove that there is no emergency or no rational basis for believing that there is an emergency (a much higher standard).  The fact that the word “emergency” did not appear in the preamble, that opting in was not mandatory, and that Parliament delayed in acting did not bother Laskin.  
· If actual word “emergency” is not used does not preclude one. Emergency may be obvious to the court.

· The court may also consult extrinsic evidence. The evidence does not have to be conclusive.

· The fact that there may have been previous economic crises under which the Feds did not act is irrelevant. That feds waited for a long time to react does not mean their eventual reaction was invalid and they can still invoke the POGG HOP.
· Said that as a rule courts should not go farther than necessary. 

· Said that may have been nice if provinces and feds had entered into “cooperative federalism”, but that if they had not, and the feds were acting within emergency J then that was OK. 

· Act does not stand or fall on the preamble, but preamble provides insight into nature of problem. 

· Said that not for the court to say that the means adopted by FG is not effective. 

· Said that on evidence the court could not say there was not a crisis. 
· Said that the FGJ over trade and commerce supported the argument that they had J, but overall he said it was within POGG HOP.
· All agreed that the executive of Ont had no right to change the law and enter into K with feds, but legislature should have changed the law. 

Beetz dissenting judgment
· Said that Parliament must be conscious of enacting emergency legislation and therefore, the fact that an emergency exists should be noted in the preamble and the legislation should be temporary in form.  
· Beetz also talks about inflation as a “subject matter” of national concern – this interpretation is possible since it is not categorized under prov. or fed. juris.  

· It must be a new topic if Feds are to take J of it. It must be coherent: Indivisible, distinct, self contained, isolatable. It must be Narrowly applied: Cannot swallow up provincial powers. Inflation is NOT a new concern, and if allow such a broad topic to go to feds then will marginalize provinces. 
· Inflation is old as currency – they knew about it in 1867.
· Rejects argument that FG had J because of the J they have over a number of topics: trade, commerce, currency, coinage, banking etc.

· Says that is a valid emergency power and that it is separate from national concerns.

· Said emergency power is not confined to war, and could cover inflation, and could be anticipatory.

· Says that the national concerns branch is only for new heads, and must be not local in nature – these are the limits on it, it will likely be ongoing legislation, not temporary. On the other hand the emergency power has different limits, scope of legislation defined by nature of emergency and must be temporary. So the limits on emergency legis and national concerns legis are different. 

· In emergency even property and civil rights in the province may temporarily be in J of FG. 

· Said that there are special manner and form req’s if going to use EP – cannot tread on PGJ lightly – must be explicit, else will fail. Although just being explicit will not alone be enough. 

· Use plain explicit words, although do not need to use the word “emergency”.

· Says that there is no plain language to support the inference that the emergency power is being relied upon in this case. Was unimpressed with the preamble to the act. 
· Says that it suggested emergency legislation that it was temporary, but that this was not conclusive, and overall it did not seem that it was the intention to create emergency legislation, exempted lots of groups including the provincial public sector – if was truly an emergency would have J to cover them as well. Emergency does not allow for opting in or opting out. 
· Said that would not be overly critical of evidence on which parliament decided to act, IF they had made it clear that they were reacting to an emergency. 

· Referred to hansards and bill introduction speech – was brief mention of emergency – but overall they said that was just a general statute, and that was beyond merely local matters.

· Would have severed offending clauses, but this was not argued, so stuck the whole statute. 

Notes:
· In order to use emergency branch of POGG, fed must establish thru extrinsic evidence or judicial notice that there was a rational basis for parliament to believe an emergency existed.  
· It is not necessary that legislation be nationally applicable at the time.  However, where the conditions on which the legislation is is founded cease to apply, then the legislation may become invalid at a later date. (Note application of deference to parliament especially strong in emergencies). 

· Emergencies Act has now replaced War Measures Act, giving fed power to declare emrgencies on reasonable grounds over certain subject matters.  The problem is that it is permanent legislation, therefore going against temporary requirement of emergency branch, so which branch of POGG authorizes?
· To this point the federal power under POGG still seemed quite limited (i.e. only 2 Acts had been upheld under it ( War Measures Act and the Ant-inflation Act. 

R v. Hauser (56)

Facts:
The legislation in question was the Narcotic Control Act.  No one was challenging its validity as it was assumed that it was an exercise of the fed. gov’t’s control over criminal law (under s. 91), but the accused argued that only the prov. A-G had the right to prosecute under this Act.
Issue:
Who can prosecute under this Act?

Held:
The SCC said that it was not so certain that this was simply criminal law, but upheld the legislation under POGG.  The court skirted the issue of who could prosecute under this Act. 

Discussion:
· This case created a new subject matter consideration under the national concerns branch of POGG

· The SCC decided that this legislation is valid on the basis of “new aspects” under the national concerns branch of POGG.  That is, Parliament is able to enact legislation to deal with a genuinely new problem which did not exist at the time of Confederation and clearly can’t be put in the class of “matters of a merely local or private nature”.

· Classification of NCA as falling under pogg power on account of 'newness' since it was " not a pressing problem at the time of Confederation."  Hogg criticizes this judgment, essentially downplaying the relevance of newness, esp. since many other powers have been categorized elsewhere. (92(10)(a))

· Only alcohol was a concern at the time of confederation – covered under 92.9, drug abuse is a new problem. 

· When wanted extra power over alcohol that was POGG – Russell.

· Said that it was for control of drugs not prohibition of drugs.

· Said that severe penalties alone do not make it criminal. 

· Said was a new problem of national concern, so was FGJ under POGG, similar to aviation and radio communication statutes dealt with in previous cases. 
R v. Crown Zellerbach (59)
Facts:
At issue is the validity of the Ocean Dumping Control Act.  This Act was enacted to fulfill Canada’s obligation under an international treaty with the intention of preventing pollution.  The section being challenged was an absolute prohibition with certain exceptions by permit.  It also contained a definition of “sea” which included every area of salt water including internal waters (i.e. inlets, etc.)  A BC co., Crown Zellerbach, takes wood waste from close to shore and takes it further out to dump.  It did have a permit to dump wood waste, but only in a certain areas and it was taken to court b/c it was dumping in the wrong area.

The A-G of Canada characterized the legislation for control of dumping in marine waters was part of a single matter of national concern which fell w/in the federal POGG power and that the control of dumping in provincial marine waters was an integral part of this single matter of national concern. 

The defendants dredged some wood waste in Beaver Cove and relocated it 60 to 80 feet seaward, without a permit. They were charged under s.13(1)c with violating s. 4(1) of the Act.  The TJ found s. 4(1) ultra vires and dismissed the charges, an appeal to the BCCA was dismissed.

The respondent concedes that Parliament can regulate dumping in waters lying outside provincial limits, and dumping within limits that would either affect fisheries at all, or interfere with navigation or cause pollution in extra-provincial waters. However, the dumping at issue caused none of these effects and therefore the Act was ultra vires. Respondant says that dumping in provincial waters which as no effect of pollution etc in federal waters is of no concern to feds.  The AG of Canada contends that the control of dumping was part of a single matter of national concern or dimension which fell within POGG.  This matter was the prevention of ocean or marine pollution. So AG argued POGG not navigation or fisheries H’sOP.
Issue:
Is the legislation ultra vires or just not applicable to internal waters under provincial control?

Held:
The majority held that it was valid legislation under POGG and it applied to Crown Zellerbach operating in provincial waters.  (Surprising decision as could have just read the legislation down to not apply to waters under provincial control.) – back to trial, to determine the penalty I guess. 
Discussion:
SCC said that despite the act covering all dumping, even if not causing pollution, the act is still directed at controlling pollution. Says marine environment is complex thing which must be left to experts.

Says that FGJ of fishers is not sufficient to give J for this act. 

This is the leading case for the current scope of POGG. (sets out the test to be used)

The SCC treated this as a validity case and set out the 4 considerations to determine whether or not the legislation came under the national concern doctrine of POGG power.

(1) The national concern doctrine is separate and distinct from the national emergency doctrine of POGG power. The emergency doctrine provides a constitutional basis for what is necessarily legislation of a temporary nature.

(2)  The national concerns doctrine applies to both (a) new matters which did not exist at Confederation and (b) to matters which, although originally matters of a local or private nature in a province, have since, in the absence of national emergency become matters of a national concern (i.e. develop new aspects).
(3) For a matter to qualify as a matter of nat’l concern in either sense it must have a singleness, distinctiveness and indivisibility that clearly distinguishes it from matters of provincial concern and a scale of impact on provincial jurisdiction that is reconcilable with the fundamental distribution of legislative power under the Constitution. If is single and indivisible, then will be FGJ.
So there are three requirements:

· have a singleness, distinctiveness and indivisibility 

· be clearly coherent and self-contained, distinguishing it from matters of provincial concern 

· Fed encroachment must be on a scale of impact on provincial jurisdiction that is reconcilable with the fundamental distribution of legislative power under the Constitution

(4) In determining whether a matter has attained the required degree of singleness, distinctiveness and indivisibility that clearly distinguishes it from matters of provincial concern it is relevant to consider what would be the effect on extra-provincial interests of a provincial failure to deal effectively with the control or regulation of the intra-provincial aspects of the matter.  This “provincial inability” test is satisfied when the problem is beyond the ability of the provincial legislatures to deal with b/c it involves federal competence or that of another province i.e. then the feds can legislate.  The feds can only legislate to the extent that the citizens of one province would be harmed by the non co-operation of another province – so they can’t cover topics which would have no affect on citizens of other provinces. The “national dimension” concerns only the risk of non-cooperation, and justifies only federal legislation addressed to that risk. So the “inability” is that of the neighbouring province to deal with the issue that is affecting them. 
· The SCC said that the subject matter of the legislation (marine pollution) was such as to be “indivisible” b/c of the problem of dealing with the division of waters and therefore, under federal control.

· This was a surprising decision as the SCC took account of all of the federalism cases and a body of academic literature and came up with the 4 propositions which now constitute the test.
· The SCC did not deal with the suggestion that there was a treaty implementation power under POGG (i.e. if Can. signs a treaty, Parliament should be able to take steps to ensure that the terms of the treaty are implemented – like the Labour Conventions case & the McDonald Vapour Case).  But here the legislature had not made an explicit connection b/w the treaty and the law.  To make such a connection the language should be explicit and should appear in the preamble.
· Marine pollution is a specific, distinct form of water pollution. It sufficiently distinct from Fresh water pollution to satisfy the distinctiveness criteria needed to invoke the POGG doctrine.

· The demarcation line between territorial and coastal waters is not visually ascertainable and they mutually affect each other. Saltwater of the sea is indivisible as to provincial and extra-provincial boundaries and as it knows no bounds, it is a single distinct indivisible matter and furthermore by separating the Acts application from freshwater it is shown to be one matter.  The act was therefore found to be valid under the national concerns branch of POGG.

· Said that the vague dividing line between salt and fresh water counted in favour of giving feds J – I don’t really get this.

· Fresh water pollution seems to be in PGJ, but they said that salt water pollution was sufficiently distinct and separate to go to FGJ – and there were ascertainable and reasonable limits to prevent encroachment on PGJ.

LaForest (dissent) Not in our casebook.
· Ocean pollution does not meet the test of singleness, distinctiveness and indivisibility that would clearly distinguish it from a matter of Provincial concern.  
· The strict prohibition risks affecting all activities along the coast such as building in urban centers etc. these are clearly within prov. powers. The prov. cannot be expected to ask permission everytime they want to move a boulder or perform construction along the coast. This would be far too invasive and would be contrary to the Canadian approach to federalism and the division of powers.
· Specifically, marine (salty) waters are not wholly bounded by the coast, and in many areas, they extend upstream into rivers for many miles. 
· Act is not specific on whether or not it would intrude into waters past the mouths of rivers.  
· The line between salt and fresh water cannot be demarcated clearly.  
· Pollution is not a sufficiently discrete subject. 
· Pollution and marine pollution are also not a “new” phenomenon.
· Newness may not be a required criterion but it is relevant when talking about removing  from the prov. areas over which they have traditionally exercised jurisdiction
· A purposive approach is needed. It cannot be shown that the legislation in question actually protects the ocean from pollution through its blanket prohibition of all deposits, even those that don’t pollute. There must be a clearer link to Fed powers.
· Re: the “provincial inability test”, in this case it is not applicable. 
· Because the P has existing powers to prevent ocean pollution through regulation and criminal law.
· In this case no harm can be shown, no specific prohibition exists.
· It is impossible to demonstrate that in this case there are or have been any extra-prov. effects.
· LaForest although agreeing to the test, didn’t believe that ocean pollution met either of these tests.  He thought it gave feds too much discretion, as almost anything could lead to marine pollution.  Prov could deal with this under the property and civil rights heading, so there was no inability.
· Here, boundaries are too indistinct, and pollution is an integrated dynamic involving deposits from the air and the mixture of fresh and seawater.   In Lederman's article, atomic power, aeronautics have a "natural unity that is quite ltd. and specific in its intent".  This coincides with Beetz' opinion in the Anti Inflation case (supported by 5 members).  B. held that inflation was too broad and diffuse a topic to be considered under the NCT.  Any new matters require an indivisibility, distinctness from provincial matters and "a sufficient consistence to retain the bounds of form."  -idea that only the emergency test can apply to "sweeping categories"

· Hauser '79 Classification of NCA as falling under pogg power on account of 'newness' since it was " not a pressing problem at the time of Confederation."  Hogg criticizes this judgment, essentially downplaying the relevance of newness, esp. since many other powers have been categorized elsewhere.  (92(10)(a))

Since Crown Zellerbach:

· Morguard Investments – this case developed a new c/l rule regarding the recognition and enforcement of extraterritorial judgments.  Here La Forest, in obiter, said that both Parliament and the provinces could legislate on the recognition and enforcement of extraprovincial judgments.  However, this does not fit w/in the test (esp. #3) set out in Crown Zellerbach.  It is possible that the federal gov’t could legislate under the emergency branch of POGG, but as far as the nat’l concern branch, Edinger is concerned with #3 of test as there was no new subject matter or new aspect in Morguard.  Edinger says she thinks that the message is that we shouldn’t expect the SCC to apply the Crown Zellerbach criteria rigidly – it is still a flexible test, esp. #3 – characterization of subject matter – even where the fed. gov’t has previously conceded or taken jurisdiction (i.e. aeronautics) as there is no exhaustive definition for many areas yet.

· Emergency branch – to come under this branch, the legislation must be temporary and indicate on its face that it is a response to an emergency (i.e. the Emergency Act which replaced the War Measures Act is ok even though it is not temporary legislation as it only comes into effect by proclamation by the PM, is effective for only a limited time, and is reviewable by the courts.  This Act really comes under the national concern branch rather than the emergency branch.)
· Ontario Hydro: applied Crown Zellerbach to labour relations at nuclear power plant.  Found to fall within national concerns.  Case revolved around defn of subject matter.
( Thus, POGG is still a possible source of power for legislation if the criteria required by the national concern branch or the emergency branch of POGG are met – still a matter of interpretation and argument.

Reference Re Validity of Section 5(a) of the Dairy Industry Act (067)
Facts:
a.k.a. the Margarine Reference
Legislation making margarine illegal. Originally margarine was thought to be dangerous to health, but later scientific studies showed otherwise.  At issue in this case was a federal law prohibiting the manufacture, sale, or importation of margarine.
Issue:
Is legislation criminal?

Held:
No – legislation not criminal – no appropriate public purpose in this case.
Discussion:
To be criminal is must be related to a public purpose such as peace, order, security, health, morality – this is not a complete list.

In order to be valid criminal law, Rand J. held that it must be enacted for a valid public purpose such as public peace, order, security, health, or morality in addition to being in the proper form (i.e. prohibition + punishment).  (The gov’t was really banning the margarine to protect the dairy industry.)

This case showed that a law that once was valid, can become invalid if the circumstances change.

This argument was used by Morgentaler in 1975 – the court accepted the basic proposition but redefined public purpose so that abortion still was not legal.

The courts are not stuck w/ the definition of public purpose as defined in 1867, this concept can change over time.

Criminal law does not exist to mediate private interests. In this case the regulation is about the state mediating private interest

Production, manufacture , possession and sale of margarine was Ultra Vires P  BUT that the prohibition on importation could be upheld under the Feds power to control foreign trade and that that portion of the provision could exist on its own without the rest

RJR-MacDonald Inc. v. Canada (104)
Facts:
S. 3 of the Tobacco Products Control Act states that the purpose of the Act is to “provide a legislative response to a national public health problem.

The Act prohibited all advertising and promotion except for foreign tobacco products in foreign publications. It also required health warning on packaging and precluded any other information.

A violation of the Act was punishable by summary conviction with fines and or imprisonment for up to 2 years depending on the offence.

Two tobacco companies challenged the constitutionality of the legislation claiming it was Ultra Vires Parliament. And an intrusion on Provincial jurisdiction over advertising ( 92(13), (16)) .

Issue:
Did FG have J to pass the act under either crim law or POGG?
Held:
TJ: Found Ultra Vires (  intrusion on Prov.  powers to regulate advertising.

Que CA: Intra Vires, not under criminal law, but ( POGG powers: national concern

SCC:Intra Vires as legitimate exercise of Criminal Law.
Pith and substance ( Criminal Law

SCC ultimately declared central provisions of not force because they were an unjustifiable infringement of freedom of expression

Discussion:
· Illustrates the breadth of the federal criminal law power

· The prohibitions were not limited to interprovincial or international trade or to transactions that crossed provincial borders.  However, the Act did not proscribe the sale, distribution or use of the tobacco products.

· The lower courts held that the legislation could not be supported on the basis of the criminal law power (i.e. b/c criminalized an ancillary activity while the principal activity, consumption, remained legal).  The SCC held that the legislation was supportable on the basis of Parliament’s criminal law power as this power is plenary in nature and broad in scope – exclusive federal jurisdiction over criminal law in the widest sense of the term.  
· This Act had the proper form (prohibition + punishment) and was created for a criminal public purpose, namely targeted at the detrimental health effects of tobacco use.  “Health” was not an enumerated power for the purposes of the division of powers in the CA 1867 so both the provincial and federal gov’ts could legislate to protect public health.  However, the possibility of prov. public health legislation did not diminish Parliament’s plenary power to legislate to protect public health as part of its criminal law jurisdiction.  

· La Forest’s test:  Form is prima facie evidence that criminal law and then check to see if the legislation is aimed at an “evil” or “injurious effect” on the public? So there are a total of 3 elements: prohibition, penalty, public purpose.
· Says that the PAS is the dominant purpose or true character. Here there were 3 activities prohibited – advertising, promotion, selling w/o warnings.

· The evil targeted is the harm caused by tobacco.

· This case suggests that as long as Parliament uses the proper form and enacts a law that contains a prohibition and a penalty, its criminal law power can be used to legislate on virtually any matter of public concern.

· Extrinsic evidence in this case was not only admissible, but quite necessary – prove serious risk to health. 
· Parliament did not argue that the legislation was under Trade and Commerce as Parliament cannot regulate a single industry, only general aspects of trade and can only prohibit, not prescribe under this head of power.

· If the law satisfies the basic test, then the only factor which can take it out from under the federal criminal law head of power is colourability.  Colourability is evidence of an ulterior motive, such as to encroach on an area under provincial jurisdiction (i.e. advertising).  Can almost always make this argument and the courts are not concerned w/ the efficacy or wisdom of the legislation when examining this issue.  Says were not trying to attack PGJ on advertising else would have targetted more than one industry – so OK!

· Three arguments:

Q: Tobacco use has always been legal, and the conduct prohibited is not by its nature criminal. Legislation does not serve a public purpose by preventing activites percieved to be criminal in nature.
A:  Criminal law is not frozen and can be changed by new evidence (i.e. medical).  Can invent new crimes as times change.
Q: If the fed. gov’t is not making use illegal, how can it make ancillary aspects of it illegal?  
A:  Parliament does not always have to make blanket prohibitions (i.e. Prostitution) and it is not practical to make it illegal at this stage – recall prohibition problems – illegal trade.  Basically says that in other cases ancillary prohbitions have been valid – suicide, prostitution examples. It is the pith and substance that is relevant – not the method chosen to address the harm which the court looks at. 
Q:  Why exemptions?  - result in act being illegal in Canada if committed by one party but not if committed by another. 
A:  It is w/in the purview of Parliament to decide whether to create exemptions or not. Lords Day Act probibited gambling on Sunday, but option for provinces to overrule it. Morgentaler made exceptions. 
· Intention of Parliament is clear: To prohibit three categories of acts: advertising, promotion & sale w/out warnings of tobacco products.  

· Prohibitions with penal sanctions create prima facie indication that is criminal law 
· Underlying public purpose confirms this 

· In this case, a legitimate health hazard.( legislation containing these elements is not a disguised attempt to intrude on PGJ and is valid.

· In Maragnie Ref Rand J said that “health” is one of the “ordinary ends” of criminal law. Criminal law can attempt to protect the public from an “injurious or undesirable effect”.
· Parliament can reg. tobacco just as it does poisons, or regulates drugs etc. Logically it can control conditions under which tobacco products are sold – this is just a logical step.
· Distinguishable from Margarine Ref because in that case the P & S of the legislation was not to prevent a public evil but to regulate the dairy industry.

· Why not simply prohibit tobacco? ( Because not a viable policy decision at the time. Too many addicts, would not go through, would lead to smuggling and increase in crime as with prohibition.(This is a valid intermediate policy option.

· Just because it has not been criminal to advertise and sell tobacco products until now does not mean it cannot become criminal to do so( Criminal law is not static.p.396

· Argument that the legislation has been formulated as a regulation rather than Criminal Law because it contains exemptions fails because it is long-established that Criminal Law may validly contain exemptions.  
· Notes that are many laws aimed at restricting tobacco – no sale to minors, high taxes etc, so is OK to go extra step and have criminal law.

· Can specify packaging requirements to protect public. 

· Prevention is a valid goal of criminal law – in this case prevention of tobacco related harm. 

· Says that should not question method chosen by parliament – PAS analysis must look at objective and determine if that objective is within J, not whether means to meet objective are in the opinion of the court effective. Only an ulterior motive could undermine the validity of the legislation – not ineffectiveness. 
DISSENT:

Major J. it is valid to impose warnings but advertising and promotion do not come within the purview of criminal law. Not all threats to society can be criminalized. There must be a serious threat to public security or safety with a true risk real harm. If not then these lesser threats must be dealt with through legislation. Persuasion, the goal of advertising, does not fall within the scope of criminal law. It may be undesirable but it is persuading people to use a legal product, and such persuasion cannot be a criminal offence.

R v. Hydro Quebec (122)
Facts:
At issue was the Canadian Environmental Protection Act, which empowers the federal Ministers of Health and the Environment to determine what substances are toxic and to prohibit the introduction of such substances into the environment except in accordance w/ specified terms and conditions (in this particular case PCB’s – Hydro Quebec allegedly dumped PCB’s into the St. Maurice River).

Hydro succeeded through the Quebec courts and Feds appealed to SCC

Feds attempted to support the legislation under POGG and Criminal Law powers. The preamble to the Act in question states explicitly that “the environment is a matter of National Concern” and gives an indication of Gov’t intention.

Normally an involved procedure to get a substance labelled as toxic, but under s.35 can make an interim order to have substance declared toxic for 14 days and then is subject to all the same controls as fully classified toxic substances.
Were civil and criminal penalties including imprisonment. 

Issue:
Was this Act w/in the constitutional power of Parl.?

Held:
5/4 split.  The majority of the SCC upheld the legislation.
Discussion:
· La Forest J (majority) found legislation valid under criminal law powers and therefore unnecessary to address POGG issue. Act is NOT too broad to be crim law.
· Starts off with living tree type comments. 

· Said environment is a sui generis topic, not covered by HOP of C, but is item of shared J by PG and FG.

· PAS is the dominant characteristic / objective – if this is achieved by dealing with the environment, and the dominant objective is covered by a HOP, then will be valid legislation. So fisheries legislation for e.g. can validly deal with environment. In all cases environmental provisions must be tied to a legitimate HOP.

· Environmental legislation could come within the national concerns doctrine of POGG, but then must have a singleness, distinctiveness and indivisibility which distinguishes it from matter of provincial concern. But said, as noted by minority in Crown Zellerbach – must not invade PGJ. Seems to say that this topic of environmental concerns is too broad to be POGG – follows his views in the dissent in Crown Zellerbach.
· La Forest writing for the majority explained why it was preferable to uphold the legislation under s. 91(27) rather than under POGG.  The use of POGG in this situation would give too much power to the federal gov’t and upset the balance of powers (i.e. LF wanted to preserve PGJ in accordance with the “federal principle”).  Conversely, the criminal law head of power allows discreet prohibitions in limited areas.  
· The majority was willing to allow environmental legislation under criminal law b/c this power is easier to control because it has limitations – prohibition, penalty, public purpose, unlike POGG which is more amorphous.   

· Up to FG to decide what to pass crim law on, and up to them to decide level of punishment / blameworthiness. But will not allow FG to just use the set manner and form requirements and thereby allow them to invade PGJ – so look to true intention of legislation. 

· Says that in this case all we are concerned about is colourability. 

· Colourable = superficially plausible, but actually wrong. 

· The court says to stop worrying about tying the environment to health for arguing that there was a valid public purpose – the protection of the environment in and of itself is an important public purpose.  (expands the “public purpose” scope)  pollution is an evil which FG can suppress with legislation.
· Says that environmental protection is a matter of fundamental concern – criminal law is an appropriate means to address it. 

· Ironically, the preamble to the legislation indicates that the federal gov’t thought that it was using POGG (specifically the “national concern” doctrine) to justify the law.  The minority examined this and said that this legislation was not valid under the national concern doctrine as there was already provincial legislation in the area (failed the “provincial inability” branch) and also, the subject matter was not “singular and distinct” (majority agrees w/ this – “toxic substances” is too broad.  Would have been ok if limited to substances which could not be contained locally.).  
· But LF says that the broad statements just indicate the evil the legislation was aimed at – do not mean that they are trying to legislate in a broad way which cuts into PGJ.

· Says could be too broad, but that is not the case here. 

· Said that the PG can legislate around the crim environmental law. 

· Regarding the fact that the legislation allows regulations which cover non health threatening substances, LF said that not only health threatening substances impact the environment. Said that broad wording is inevitable in environmental legislation, because of nature of the subject.  Can’t be as critical of environmental legislation as are of other legislation – would frustrate FG’s attempt to protect the environment.

· LF said that the broad flexibility in the method for selecting which substances should be “toxic” was good, prevented blanket prohibition of wide range of substances which would cut into PGJ. This vagueness did not, according to LF, undermine the legislation. 

· Extrinsic evidence was critical to show the way that only certain substances are harmful and need flexibility in determining which ones those are. 

· Said that given the dangerous nature of PCB, the interim order in this case was also valid – no question of governor in council going beyond his J.

· In this case there was no disagreement b/w the minority and the majority w/ regard to the principles.  They just interpreted the legislation differently:  the minority saw the prohibitions as ancillary to the “pith and substance” which was regulation (colourability argument – esp. b/c (1) the list of toxic substances is done entirely by regulation and not in the statute itself.  This responsibility is delegated to the minister to compile the list & decide whether an infringement has occurred.  In criminal law, people should only have to look at the face of the statute to determine whether the activity is an offence and (2) b/c the provision in the statute allows deferral to the provincial regulations if there were equivalent laws BUT the provinces can’t enact criminal law!  Obviously Parl. thought that this law came under POGG, not criminal law jurisdiction.); whereas, the majority saw the “pith and substance” as prohibition. (The majority wanted to uphold the law so characterized it narrowly as criminal law.)

· In both RJR – MacDonald and Hydro Quebec the federal gov’t argued both POGG and s. 91(27) as justification and in both cases the SCC upheld the laws in question under s. 91(27) and not with POGG.
· It is a valid criminal objective to seek to protect the environment and public from harm by regulated and attaching penalties for the misuse of toxic substances.

· Criminal powers are broad, but this is OK, as long as not used “colourably” to allow P to circumvent or trench on prov. jurisdiction.

· Majority Clarifies Oldman River: Says just because in that case he said that the Constitution should be interpreted to afford both levels of government means to protect the environment , the idea is still to maintain the Structure of the constitution and not to embrace the “national concern” doctrine without reservation. He continues on to say that the National concern doctrine is valid but should take into account the criteria set out by Crown Zellerbach 

Dissent: Iacobucci and Lamer J 

· No basis for legislation under either POGG or criminal law powers.

· The minority focuses on the distinction b/w regulation and prohibition.

· PAS: aimed at protecting humans and environment from harm caused by toxic substances.  Provision may have a legitimate purpose but they do not satisfy all of the requirements under the Margarine Reference. 
· The provisions are an attempt to regulate environmental pollution rather than to prohibit it which is beyond the purview of criminals powers. 

· Said that even though it was clear that PCB’s were a danger to health – it was the provisions that were being attacked – so if provisions allowed for non-dangerous substance to be regulated this would be too broad and therefore contrary to PGJ, so not valid legislation. 
· Do not need to prove harm to health before can regulate – if don’t it will not be health legislation, but can be valid criminal law even though it does not protect health – protecting the environment is a valid public purpose in and of itself. 

· Said that protection of environment is a valid subject for criminal law – i.e. is a legitimate public purpose, but that here the law was regulatory, not prohibitory. 

· Said exceptions within the law do not mean it is not criminal, but make it more regulatory and less criminal – and line between criminal and regulatory will depend on exceptions. Said there must be a clear rule to which the exceptions apply – not the case here, work prohibition only occurs once in s.34.
· In this case the prohibitions are ancillary – s.34 and s.35 do not define offences – have to wait for regulation to know when it will be an offence for a particular substance. 

· Says that there is an option for governor in council to exempt a province if they already have legislation to cover that substance – but how can provinces already have equivalent legislation if this is criminal legislation. 

· Said that should not allow such a broad regulatory scheme covering such a broad topic as environmental pollution – would cut into the PGJ – against federal principle.

· Said that can have criminal law about environment, but must outlaw behaviour, not regulate it.

Example:  The offence of driving w/o a valid licence under the CCC.  The key is that in addition to the correct form (prohibition + public purpose), the law must be for a valid public purpose.  If a driver’s licence could only be removed for conviction of a driving offence, i.e. dangerous driving, then this law would be valid.  BUT there are many reasons why a driver’s licence could be removed, i.e. non-payment of fees, so this criminal offence was too broad.  That is, too many situations were caught by this offence to achieve a legitimate public purpose. So it failed the public purpose stage of the analysis (The law was struck down – an example of where the criminal law power argument failed.)

R v. Malmo-Levine / Caine (144)
Facts:
Caine charged with possession of Marijuana, Malmo-Levine charged with possession for purpose of trafficking. 
Issue:
Has the FG got J to criminalize possession, does it violate the charter.
Held:
Has J, does not violate the charter, appeals dismissed.
Discussion:
Gonthier and Binnie (majority)

· Caine argued that if does not harm others, then violates POFJ to put a person in prison for it. 

· SCC said that is a problem in society, 50 000 chronic users, some under 16 years of age. Will seldom go to prison for first offence – just flexibility in the statute, there is no mandatory minimum sentence for mere possession – will typically get a conditional discharge. 

· Not contrary to POFJ to have option of prison – judge will decide, if give prison for first sentence then may be cruel and unusual punishment. 
· SCC only worried about constitutionality – crim of dope is within FG J – whether the law is good or bad and where the line between criminal and non criminal conduct should be drawn is up to the legislature, not for the courts.

· Malmo argued that it was not valid POGG or criminal law power.
· Said that AG is arguing a shifting purpose – originally the law was based on racism and irrational unproven fears, but now they are arguing health effects. SCC said that were many original purposes, one of which was health fears, another was to eliminate the market for traffickers which would protect the vulnerable users who the traffickers also sold to, and that these purposes will still valid – so no shifting purpose. 
· In considering whether law can be under POGG power – refers to Labatt Breweries and says there are 3 times when can use POGG:
· National emergency;

· New matter, not considered in 1867 which is not merely local or private, or

· Where matter beyond local or provincial concern and is, but its inherent nature a concern of the whole dominion. (National concern).
· Said that was not an emergency
· Said that disagree with Pigeon Majority in Hauser that drugs are a new matter not considered at time of constitution.
· Said that it could be valid under the third option, but that they do not need to deal with this because they find it to be valid criminal law. But say it could be under POGG national concern, and that may become so if marijuana is decriminalized and made regulatory, but is currently valid federal legislation. 

· Criminal law power is plenary (entire / unqualified) in nature – any evil or undesirable effect can be targeted. Require the following elements for a valid crim law:
· Valid purpose (public peace order safety health or other valid purpose)

· Prohibition combined with a penalty

· Purpose of NCA is within crim law power – protect vulnerable groups – refers to Butler, Sharpe and Keegstra and the harm principle being a valid way to legislate.
· Caine says that is legal moralism when you tell other people what is good for them, but SCC says that this is domain of crim law – protection of chronic users is a valid purpose.
· Use of psychoactive drug has health and safety issues of all society involved.

· Before charter only consider vires of the law, now have to consider vires and compliance with charter – look at purpose and effect of the law.

· If have valid purpose, and in J, must still choose means which comply with charter.

Arbour (dissenting in Caine)
· Notes that FG has broad powers under crim law – refers to RJR where harm of tobacco was considered sufficient, although the legislation failed on other grounds.
· Not up to courts to decide what should be criminal – must be deferent.
· No constitutional threshold for harm under criminal law – if FG thought that it was enough harm for crim law, then it was enough harm for crim law!

· So long as have the required elements, (purpose, prohibition, penalty) and are not a colourable intrusion on PGJ, then will be OK. 

· Refers to Hydro where LF said FG can decide what level of mens rea is required before can make it a criminal offence – parliament has lots of leeway with criminal, but courts will consider POFJ.

· It is not a POFJ that criminal law should only target severe harms.
· Need only reasonable basis for concluding harmful effects. Said that Braidwood JA got it wrong when he interpreted the harm principle to mean that need severe harm before there is the opportunity for imprisonment ( the harm principle is a limit on POFJ when want to imprison someone (say without mens rea), but not when considering constraints on criminal law power of the FG.
· Says that harm is not at all required if want to exercise POGG power.

· Goes on to say that the marijuana law could be under crim law or POGG HOP. 
AG Canada v. Dupond (067)

Facts:
The city of Montreal had a bylaw which allowed the enactment of an emergency ordinance. Ordinance passed pursuant to s.5 of the bylaw. The police were tired of controlling crowds so they asked the Municipality to pass an ordinance pursuant to the bylaw which prohibited parades and gatherings for 30 days (absolute prohibition unless had previous permission).  

Issue:
Is this law ultra vires the municipality b/c it is really under federal criminal law?

Held:
6/3 split.  The legislation was upheld.

Discussion:
Dupond has standing b/c Charter of Montreal says that any ratepayer may demand annulment of any by-law on the ground of illegality. 

AG for Canada opposed the by-law

Beetz (majority)

· The majority held that on the face of the bylaw and ordinance, they were regulations of a merely local character.  They are not punitive but essentially temporary, preventive measures.  

· “The suppression of conditions likely to favour the commission of crimes falls w/in prov. competence”.  
· Focussed on the temporary nature of the ordinance, and that it was preventative. 

· Said was regulatory use of public domain, addressing problems specific to Montreal – so said was valid under 92.16, but that 92.8/13/14/15 also helped. 
· Even if the ordinance could be characterized as strictly prohibitory, “a prov. enactment doesn’t become a matter of criminal law merely b/c it consists of a prohibition and makes it an offence for failure to observe the prohibition”.  
· If local in nature, then party saying it is actually s.91 J must prove that. 

· Finally, the authorizing bylaw did not compel the executive to make an absolute prohibition – could have been a mere regulation (it is in the executive’s discretion). 

· Dupond argued that the bylaw and ordinance “supplement” (not acceptable) the CCC, but the majority thinks that instead the legislation “complements” (acceptable) the CCC.  (CCC has provisions that provide for punishment of unlawful assemblies and riots but only after they occur.)  

· The majority upholds this law b/c it is limited in space & time even though it looks similar to criminal law.  Moreover, the prov. has jurisdiction to take preventative measures to avoid crim. behaviour in prov.  The majority concedes that Parl. may also have jurisdiction under s. 91(27) to pass legislation to prevent crime, but this in itself does not prevent the province from enacting preventative legislation.

· The majority holds that it is permissible for a province to enact complementary, not supplementary legislation. Edinger says that it is difficult to tell when legislation is complementary vs. supplementary as it is a label which is applied by the court afterwards.  If the law is “supplementary”, it is attempting to fill in the gaps – so really enacting criminal law.

· This case + McNeil seemed to say that as long as the provinces framed legislation as prevention, there were few restraints on provincial legislative power.
· Prov can enact local preventative legislation which complements the Crim Code for “suppression of conditions likely to favour commission of a crime” so long as based on local morality.  Majority distinguished supplementing Crim Code from complementing:



supplements (bad): stiffens Crim Code by penalizing a wider area of conduct.


complements (good): prevents crim conduct from ever occurring.

· Beetz J. says that fed might also have residual power to prevent crime, therefore this would be a double aspect area. (but judgment criticized as identical provisions struck down by BCSC in Storgoff)
· Also said that the procedural requirements for enacting the ordinance were strict – so unlikely to be abuse of power, and that the media were not muzzled by the ordinance, so could get public informed such that they can urge a change. 
Laskin (minority) 

· Thought that the bylaw was in effect a “mini-Criminal Code” dealing w/ apprehended breach of the peace, violence, and the maintenance of public order.

· Says that it is only the territorial aspect of the bulaw which makes it locak – but restricted territoriality has never been a basis for constitutional validity of a law said to be criminal in nature 

· Says that it deals with breach of the peace and public order. 

· The fact that it is an emergency power means that it is not likely regulatory.
Rio Hotel v. Liquor Licensing Board (076)
Facts:
New Brunswick enacted a statute (Liquor Control Act) which created a licensing scheme for the regulation of alcoholic beverages.  Under this licensing scheme, the hotel had to get both a liquor license and an entertainment license, the latter of which had certain conditions attached to it.

Essentially the province was controlling nude entertainment by saying that you cannot use nudity as a marketing tool for alcohol. 

The appellant contends that these conditions attached to the entertainment license relate to public morality and hence, falls w/in the exclusive jurisdiction of the federal Parliament under the criminal law power.

Issue:
Does a province have legislative authority to prevent “nude entertainment” as one aspect of a legislative scheme regulating the sale of liquor in the province or is this really under the federal criminal law power? 

Held:
Provincial legislation is valid.

Discussion:
Dickson:  

· S. 92(13) & (16) CA 1867 do allow the provinces to regulate the conditions for the sale and consumption of alcohol w/in the province.  
· The problem in this case is that the licensing board imposed a condition banning “nude entertainment”, which is arguably under public morality and therefore, the exclusive jurisdiction of the federal gov’t under s. 91(27).  

· Double aspect doctrine – subjects which in one aspect and for one purpose fall within s. 92, may in another aspect and for another purpose fall w/in s. 91 [Hodge v. The Queen]

· When a particular legislative subject-matter can be said to have a “double aspect”, so that viewed in one light the subject falls w/in the legislative competence of Parliament and, viewed in another light, w/in the legislative competence of a provincial legislature, federal legislation will only be paramount when there is a direct conflict w/ the relevant provincial legislation.  Mere duplication does not constitute a “direct conflict”.  

· For federal paramountcy to operate, the related federal and provincial legislation must be contradictory.  Here, although there is some overlap, there is no direct conflict.  

· Moreover, there is no penal consequences for the nude entertainer or for the holder of the licence under the provincial scheme.

· Federal and provincial laws can operate concurrently. 

Estey:   

· “A province could provide in its liquor control legislation a condition that a conviction under the CCC would be grounds for cancellation of a liquor licence.  It does not follow, however, that it is open to the province to re-enact the criminal provision and accomplish the same result by effectively “convicting” the licensee of a criminal offence already existing in federal law, under its own process and in its own forum”.  

· 2 situations:  (1) licensing as part of a general provincial regulatory program or (2) where a province purports to append penalties to a valid provincial undertaking.  In the 2nd case, the incidental punishment must be reasonably necessary for the purpose of the valid provincial undertaking.  

· In this case the provincial enactment goes to the imposition of conditions to be maintained by the licensee in order to maintain his license – the licensing program is part of a legitimate general provincial regulatory program (constitutionally legitimate under s. 92(13) &/or (16)).  
· Colourability argument – the longer the penalty and the closer the terminology comes to describing conduct traditionally criminal, the more doubtful the validity of the provincial enactment.  
· Confirms that alcohol is a double aspect matter. PGJ from 92.16 and 92.13.

· In this case – premises are operated on local level.

· “The exclusive right in Parl. to legislate w/ reference to criminal law and criminal procedure may not be eroded by provincial legislation disguised as that which is necessary to give effect to an otherwise valid provincial program”. 
· Where is linked to regulatory / licensing scheme – and not a colourable attempt to invade crim law power – will be acceptable.  
· In the first Rio case, despite the fact that the impugned legislation was part of a valid provincial licensing scheme, the provision in question was found to be indistinguishable from a provision in the CCC and therefore the law was held to be invalid.  However, here this is not the case and the legislation is valid as matters of local interest and concern that clearly are w/in the realm of property and civil rights. (i.e. valid provincial licensing scheme)

· Even though the courts say that provinces can’t do indirectly what they can’t do directly, Edinger says that this is not true in practice.  Provinces exercise control all the time over subjects w/ “double aspects” through licensing.  They just have to be careful to frame the legislation in the right way so that the prohibition & punishment are tied into the licensing scheme (form and substance argument).
· Anything that the prov wants to do is best done through a licensing scheme.

 R v Morgentaler (081)
Facts:
The Nova Scotia Medical Services Act made it an offence to perform an abortion outside a hospital.  N.S. argued that the purpose of the legislation was to prevent the privatization of medical services and to maintain a certain high standard of medical care in province.

Issue:
Is the “pith and substance” of this provision under criminal law and therefore ultra vires the province?

Held:
Yes – struck down

Discussion:
· In 1988 the SCC struck down the abortion provisions of the CCC b/c they violated women’s Charter guarantee of security of the person (Morgentaler (1988)), but confirmed that abortion was a valid subject for crim law – just cannot have law violating charter rights.  

· The 1988 decision meant that abortion was no longer regulated by the criminal law.  
· Morgentaler wanted to establish a free-standing abortion clinic in N.S. so the province took steps to stop him by passing 2 regulations under 2 health Acts (making the performance of abortions in clinics an offence and withholding health insurance coverage).  
· Provinces argued that was legislation under s.92.7/13/16.

· The SCC held that the “pith and substance” of the law was the restriction of abortion as a socially undesirable practice which should be suppressed or punished.  In particular, one purpose of the legislation is to prohibit the establishment of free-standing abortion clinics.  This it attempts to accomplish w/ a prohibition coupled w/ penal consequences.  Therefore, it is prima facie of questionable validity as this form is traditionally criminal.  
· Provincial legislation has been held to be invalid when it employs language “virtually indistinguishable” from that found in the CCC (worded like the old abortion provisions in the CCC).  
· Says that the goal of the legislation is to stop abortions as a socially undesirable activity, and that it is not necessary to have evidence of practical effects of the legislation to come to this conclusion. 
· This can be okay if the subject matter has “double aspects” and the legislation is done under a provincial head of power.  The guiding principle is that the provinces may not invade the criminal field by attempting to stiffen, supplement, replace or fill in the gaps of the criminal law.  (The closer the duplication to the CCC, the more likely ultra vires the prov.)   
· The absence of operative federal legislation does not enlarge provincial jurisdiction.  Even if the federal gov’t has not legislated in an area under federal jurisdiction, the provinces still cannot legislate in this area.  
· The SCC rejects N.S.’s argument that the purpose of the legislation was to prevent the privatization of medical services and to maintain a certain standard of medical care in province b/c of the lack of prior study or consultation and the timing of the enactment (as soon as heard Morgentaler’s plans).  
· Doctrine of colourability – if the means employed by a legislature to achieve its purported objectives do not logically advance those objectives, this may indicate that the purported purpose masks the legislation’s true purpose.  Also, the fines were relatively severe and this is an indication that the fines were not simply measures to enforce a regulatory scheme, but penalties to punish abortion clinics as inherently wrong.

· Health is a subject w/ “double aspects” as it is largely dealt w/ by the province, but some aspects of this subject matter are legislated by Parl. through the CCC. (Abortion is traditionally an area of criminal law)

· This case indicates the limits on what the provinces can do.

· In this case the insurance aspects of the regulatory scheme did not fool the SCC – they said that it was actually abortion legislation – look at the hansards!!!

· Legal effect - This legislation made giving an abortion in private context an offence, with penal consequences – but this is criminal law with qualification on location. 

· Sopinka says that this legislation is supplementary to the CCC.  What really sank the province here was the admission of extrinsic evidence (i.e. ministerial statements, Hansard debates, etc.) which made it quite clear that this legislation was targeting abortion clinics.  Also, the prov.’s lack of consultation w/ the medical profession undercut the supposed purpose of the legislation.  
· “pith and substance” argument entails looking at the legal effect (consists of looking at the words and stated object of the Act) and not the practical effect (look at the way in which the law will work in the local circumstances) of the legislation.  
· If the legislation is okay, both the legal effect and the practical effect will point in the same direction.  This argument must be more than just raising the practical effect to say that the legislation could have been better, etc. (the court will not look at the “wisdom & efficacy” of the law).

· What could the province do so that legislation in this area would be upheld?  Potentially, the province could use a licensing scheme for regulation of clinics.  N.B. attempted to do this when the CCC still had abortion provisions and the N.B. legislation was struck down.  This indicates that no matter how provinces attempt to deal w/ a controversial & traditionally criminal area, their method will be closely scrutinized by the court.  

· Used the Hansards to determine the pith and substance of the legislation – aimed to pass criminal type law.

· Said that it was suspicious that they has listed only  a few items, but had included abortion – if generally wanted to maintain the integrity of the hospital system – why not just outlaw all surgical procedures outsides hospitals – says it is like Westendorp – if wanted to prevent street congestion, then should prevent all congregations on streets, not just prostitutes. 

· Severe penalties also counted to it being criminal legislation – don’t need these to merely enforce regulations. 

Arguments/ Thorough P & S analysis by the court:

1. Legal  effects of the legislation and indicator of legislative intent( is to prohibit an activity which traditionally comes under federal jurisdiction(Prohibition = criminal law

2. Practical effects: Practical effect is to prohibit people from engaging in the activity. Whether women would in fact restrict access abortions is not a necessary to establish to sustain a conclusion on the intent of the legislature – so do not need to look at the practical effect to make a finding that pith and substance is to pass criminal law.
3. There were similarities with the old provision in previous CC, stuck down under the Charter. So if the previous legislation was criminal, then this is likely also criminal. 
4. The closer the language is to Fed language the stronger the inference that the Prov has stepped into the realm of Criminal Law. The closer the language is the more likely that this is its dominant purpose. 

5. Just because the provision no longer exists or is not covered in Fed law does not enlarge Prov jurisdiction.

6. If it can be demonstrated that the provision is valid under a Prov. head of power then (Double Aspect. In this case not a double aspect matter, so cannot use wording which tracks CCC wording. If is a double aspect matter then can use similar wording in FG and PG statutes.
7. Timing in this case was important factor to consider(The timing of the legislation suggests strongly that the provision was aimed specifically at preventing Dr. Morgentaler from performing abortions – minister of health basically admitted this.

8. Context in which the legislation was created, what people were saying in the house at the time of introduction, no concerns expressed by province as to privatization until the second reading of this bill. This legislation was rushed through parliament – suspicious!
9. No clear Provincial objectives: No evidence for research, consultation or study into whether the legislation was likely to achieve stated goals( safety, cost-effectiveness, quality of care. SCC essentially said that the evidence did not support the argument that the legislation aimed to protect the integrity of provincial hospitals. 
10. The wording of the act belies the provinces contention that the provincial government was trying to stop any and all surgical procedures outside of hospital. 

As a result of these cases:

· The provinces are well-placed to take advantage of the “double aspects” doctrine, esp. if territorially the area is limited.  They would be well-advised to use regulatory forms (i.e. non-criminal forms) of enforcement if regulating morality or peace & order locally.  The more severe the penalty, the more it looks like criminal law.  Best to use a licensing scheme.

· Also, provinces should keep in mind that they are able to take preventative measures – these are more likely to be upheld than ex post facto punishments (i.e. Dupond).

· The courts will look closely at the language used so the province should not borrow language from the CCC or it will likely be seen as criminal law.

· Since extrinsic evidence is almost always admissible, the provinces must be careful to lay down the foundation for a provincial aspect argument so that everything lines up.

Siemens v. Manitoba AG (093)
Facts:
Mannitoba passed legislation allowing plebiscite to determine if towns wanted VLT’s. Winkler said no. Siemens Hotel had to get rid of VLT’s – bought action to challenge the legislation. 

The mortgage payments on the hotel are covered by the 12 VLT’s at the Winkler inn.
Issue:
Does the province have the power to pass such a law allowing municipalities to decide?
Held:
Yes – law is acceptable. 
Discussion:
· CCC prohibits gambling, but then allows provinces to run lottery schemes. 
· PAS analysis – must look at both the intention of the legislation and its effects. 

· Even if PAS of particular section of legislation is ultra vires, it may still be upheld if it is sufficiently integrated into valid provincial legislative scheme – so actually do 2 PAS analyses.
· PAS is within PGJ b/c gambling is a double aspect matter.
· Is not crim law – has prohibition but does not have penalty or public purpose. The act does not impose penalties, it just removes the exception to the CCC, so would be charged under CCC.
· Besides even if was prohibition and penalty, provinces can do that under 92.15, just so long as do not infringe on FGJ.
· The removal of VLT’s was not a penalty b/c Siemens had no property interest in the VLT’s.
· Said that saying where and when can have VLT’s  does not mean that are legislating based on morality. 

· Said that PG can legislate based on morality, but that this cannot be the dominant purpose. Here the moral aspects were just the incidental effects of the act – and can have incidental effects on what is primarily a FG J. 

· Presumption of constitutionality – if 2 possible characterizations – choose the one that supports the law. 
· AG Canada intervening to support the law suggests that the law should be upheld. Normally federal elements guard J carefully.

· CCC allows for co-operation and negates any paramountcy issues. 

· S.16 which allowed for siteholder contracts to be cancelled – this is also within PGJ – s.92.16.
Consortium Developments (Clearwater) Ltd. v. Sarnia (City) (099)
Facts:
Were some shady land transactions done in the City of Sarnia. In the end it was alleged that the city overpaid for park land and that the consortium underpaid for residential land for development. Then there was a shuffleing and merging of city limits, and the new mayor started asking questions of the consortium – they were unhelpful. Police checked into it and said that all was well. Prompted by political pressure an inquiry was started under the municipal act. Law Society also twice investigated the solicitors involved, but said that all was well.  

Developers were being investigated, challenged the judicial inquiry saying that they were ultra vires the municipality because they trenched upon the criminal law power. 
Issue:
Is the inquiry acceptable, or does it entrench on criminal law power
Held:
Inquiry acceptable
Discussion:
· Cannot have enquiry being a substitute for a police investigation – but can have enquiry into good government – issue of colourability.
· Said that the power to enquire is supported by 92.8/13/16, so s.100 under which the enquiry was launched is OK, but the question remains – is the inquiry within s.100 in this case?

· Extrinsic evidence is needed to establish colourability. 
· Must look at the wording of the resolution initiating the enquiry – In Starr it suggested an substitute police investigation and was therefore ultra vires, but if the wording is OK, even if all the councillors voting on it wanted it to be a police investigation, it is ACTUALLY not an substitute investigation – it is just what the resolution says, and may be ultra vires. 

· An inquiry with legitimate terms of reference may uncover criminal conduct, but that is OK, so long as the main reason for doing the investigation is not to uncover criminal conduct. 
· Not having named individuals being investigated will count towards it not being a substitute police inquiry.

· In Starr the it was regular police officers working on the “enquiry” and the terms of reference of the enquiry were similar to CCC wording – BOTH NOT OK. Also had police investigation and inquiry running in parallel investigating a lot of the same ground – makes it more likely to be ultra vires PGJ. Not fair to those being investigated that police have to stay within criminal procedures, but inquiry does not.  

· If inquiry is in PAS aimed at provincial matters, then incidental criminal discoveries are acceptable.

Citizens Insurance v. Parsons (153)

Facts:
Members of the insurance industry were divided on whether they wanted to be regulated provincially or federally.  In this case, the legislation being attacked was provincial.  Parsons was suing the insurance co. for fire insurance under the prov. act and the co. argued that the provincial act was ultra vires the province b/c the subject was truly under s. 91(2) “Trade and Commerce”. Insurers refused to pay because Parsons failed to disclose some information as required by conditions on the policy. Parsons claimed the conditions were void because they didn’t comply with the legislation.  
Issue:
Was the provincial statute which stipulated that certain conditions were to be included in all fire insurance policies in the province constitutionally valid (focus on s. 91(2))?
Held:
Yes, statute was valid, requirement for standard terms was binding – insurance company will have to pay.
Discussion:
· Insurance company argued for very narrow meaning of “civil rights”, but PC said that it embraces contractual rights. Says that there is no claiming of J over contracts in s.91, and in fact s.91.18 referring to certain types of contracts suggests that other contracts are not covered i.e. then s.91.18 would be redundant. Then refers to s.94, allows for uniformity of property and civil rights everywhere apart from Quebec – and assumes that the phrases property and civil rights are used in same sense in each case. Quebec has civil law which covers contracts etc – so that is what they would have been referring to. 
· Note that “trade and commerce” could be read very broadly.

· 3 stages to interpretation of “Trade and Commerce” in s. 91:

Branch 1:

Jurisdiction over interprovincial or international trade and commerce,
Branch 2:

J over “general” trade and commerce (i.e. regulation of trade affecting the whole dominion), 
Branch 3:

Not the power to regulate by legislation the contracts of a particular business or trade, such as the business of fire insurance, in a single province. 

· Since the Parsons case, it has been accepted that, in general, intraprovincial trade and commerce is a matter w/in provincial power under “property and civil rights in the province” [s. 92(13)] and the federal trade and commerce power is confined to (1) interprovincial or international trade and commerce, and (2) “general” trade and commerce. 

· The General Motors case in 1989 was the 1st case where Parliament was able to convince the court that the federal legislation was the “general regulation of trade and commerce”.

· Says that the court is not defining, in absolute terms, what the limits of federal powers are in this area, as it is not necessary. Finds that the Federal mandate does not conflict with the provincial right to exercise jurisdiction over civil and property rights in this case, because the contract is in the province. Finds that the Act falls within the purview of the provincial legislature and that it is valid.

· How courts interpret Fed and provincial powers is influenced by their leanings: Centralist or Regionalist. This has lead to decisions shifting back and forth across the spectrum.
R v. Eastern Terminal Elevators Co. (161)
Facts:
The Grain Act was passed in 1912 (i.e. in effect for >10 yrs. before being challenged.) by the federal gov’t under the authority of s. 91(2) – regulation of trade and commerce.  The Act provides for a board which is invested w/ very wide powers to make rules and regulations for the gov’t, control, and licensing of terminal and other elevators.  In particular, one provision called for the sale of surplus grain in elevators to be sold to finance the administration of the board.

The gov’t argued that the provisions of the Act are, on the whole, an attempt to regulate a branch of external trade (since 70-80% of the grain is exported) and the provisions dealing w/ local matters are subsidiary and reasonably ancillary to the main purpose of the Act.

Issue:
Are the provisions of the Act which regulate the grain elevators (local matters) ancillary to the main purpose of the Act to regulate grain for export so as to be intra vires Parliament under the “trade and commerce” power?

Held:
No.  The SCC struck down the whole Act (b/c fed. attempt to regulate “property” w/in the province). 

Discussion:
· Even though very little of the grain is consumed in the province of production and the bulk of it is exported, the federal statute had to fasten onto some local operations, and in particular to license and regulate grain elevators in order to make the scheme work.  
· If products made for export Feds will have jurisdiction over most aspects of production and distribution. This case sets out the limits of this jurisdiction.

· The Majority found that while the Feds were justified in regulating many aspects of the grain trade particularly those related to transport, quality, export etc. The Feds did not however have the power to micromanage particular local occupations through licensing or other mechanisms.

· SCC thinks that it would be good for FG to regulate for the purposes of maintaining export quality – but said that they have gone to far here, but should try again b/c they do have enough power to impose such a quality control scheme. 

· The SCC held that the regulation of local works, such as elevators, made the entire scheme invalid.  This is b/c it does not follow that it is w/in the power of Parl. to accomplish this objective by assuming the regulation in the provinces of particular occupations, by a licensing system, and of local works and undertakings however important and beneficial the ultimate purpose of the legislation may be.  

· 2 fallacies in the argument by the Crown: (1) that b/c in large part the grain trade is an export trade, it can regulate it locally in order to give effect to the policy in relation of that part of it which is exported (not a question of %’s – then where do you draw the line?), and (2) that the federal gov’t has such power b/c no single province, nor, indeed, all the provinces acting together, could put into effect such a sweeping scheme (Note: Since General Motors #2 is now a relevant factor – “provincial inability” test).  

· In this case parliament has reached back too far and is attempting to regulate a local matter. Says that FG can implement schemes to achieve the objectives of high integrity of grain quality and standards for international trade, but that they cannot do it like they have done here i.e. by a detailed micromanaging licensing scheme. 
· This decision has now been overcome by the use of the declaratory power (s. 92(10)(c)) – SCC states outright on page 163 that this method can be used.  The federal gov’t enacted a statue declaring all grain elevators and warehouses to be for the general advantage of Canada (as was recommended by the SCC in its decision). ( this is unilateral power given to Parl. – not ownership, but can claim jurisdiction.

· There are 2 limitations for the declaratory power: (1) limited to works, can’t be undertakings [That is, it requires a physical presence (i.e. docks, canals, etc.)], and (2) has to be for the general advantage of Can. or 2 or more provinces. (This 2nd limitation has never been used as a basis for a challenge to legislation, but Edinger says that it could be.)
· This decision to use the declaratory power is very unpopular w/ the provinces b/c when Parl. uses this power, it also obtains a limited immunity from provincial laws so it is a double whammy for the province.  This power has been used to regulate nuclear power generating plants.  There is an argument that the fed. gov’t could have used it in the Churchill Falls case.
· Edinger says that this case is an indication of how the federal gov’t may attempt to regulate initial processing stages w/ the goal of regulating the final product.
· This case is also an intro to marketing boards which were originally “grass roots” movements to form co-op organizations to enhance the bargaining powers of farmers. (product of the depression)  These provincial marketing boards continue to serve a purpose although they are not good for everyone, now some farmers do not like them.  There is an issue of whether the provincial marketing boards are really legislating in a federal area. (i.e. interference w/ the flow of interprovincial and international trade and commerce).  Also, it was argued that the levies imposed by these boards are really taxation and in an area of federal jurisdiction.  This 2nd issue was decided in the negative in Ref Re Agricultural Marketing Boards.
DISSENT: ANGLIN CJC, in his dissent argues  (Not in case book).
· Neither single province nor the provinces taken together would be able to manage a scheme regulating Canadian grain, it would be too complicated, impractical and not within their purview.

· Dominion certificate carries more weight that a provincial one when want to export.

· That he feels s.91 (2) places T&C exclusively within the jurisdiction of the Dominion BUT that he feels he must defer to the courts previous rulings on the issue.
· That the question of grain trade is of national concern and that it should not be necessary to wait until an emergency occurs to give jurisdiction to the Feds.

· Also that the Act does not by and large come within the class of matters “of a local and private nature” assigned exclusively to Provs.

Carnation v. Quebec Agricultural Board (164)
Facts:
Dairy farmers in Quebec get together and fix a price for milk. In this case the object of the scheme established by the board was to protect dairy farmers by setting a minimum price and to have the marketing board as a collective bargaining agent for the farmers.
Carnation, who purchased from the farmers at the price set by the marketing board, argued that because its product was aimed at consumers outside the province of Quebec the regulation of prices paid to dairy producers in Quebec was an intrusion on inter-provincial trade. The intrusion was that Carnation would have to up its prices to make up for the extra money paid to Que dairy farmers.

After failing to agree on price, there was an arbitration - marketing board set the price. Carnation rejects the fixed price and challenges the Que. Agriculture Marketing Board’s orders under s. 91(2).  However, the provisions of the Que. Agriculture Marketing Act relate only to the marketing of milk in the Province of Que.

Issue:
Did the orders of the Que. Agriculture Board made pursuant to the provincial Act infringe the exclusive legislating powers of Parliament under s. 91(2)?

Held:
Legislation is within PG J.
Discussion:
· The issue is whether these orders are invalid b/c the milk purchased by Carnation was processed by it and, as a major part of its product, exported from the province?  That is, do the orders constitute an attempt to regulate trade in matters of interprovincial concern?  
· The price determined by the orders definitely has an effect on Carnation’s export trade, but “it is not the possibility that these orders might “affect” Carnation’s interprovincial trade which should determine their validity, but, rather, whether they were made “in relation to” the regulation of trade and commerce” ( What were they “aimed at”.  What is the “pith and substance” of the orders.  
· Said it was clear that the provisions relate to the marketing of milk only in Quebec. 

· Said that the price fixed by the arbitration board did affect the business of Carnation and so it would have an affect on how much Carnation could sell its products for.

· The fact that such a transaction incidentally has some effect upon a company engaged in interprovincial trade does not necessarily prevent its being subject to such control.  Since the court found that the orders in question were not directed at the regulation of interprovincial trade so even though they had some effect upon the cost of doing business in Quebec of a company engaged in interprovincial trade, that in itself is not sufficient to make them invalid.
· Carnation argued that “pith and substance” = “effect” BUT this argument was rejected by the court.  
· Extra provincial effects are relevant but not determinative.  Conversely, just because trade transaction occurs only in province does not mean that it is subject only to provincial control.

· Instead the court attempted to determine the aim of the orders which it finds to be entirely “intraprovincial” – aimed at transactions w/in the province.  The court describes the effect as indirect and “merely incidental” and therefore, the legislation is valid.  
· Moreover, there was no evidence to establish that controlled or restricted interprovincial trade – it may have affected it, but did not control or restrict it. 
· Important case for the “pith & substance” and “incidental effect” doctrines.

· Just because a transaction took place wholly within a province did not necessarily mean it was subject only to provincial control and that there were circs where products destined for inter-provincial trade could come under inter-provincial regulation beyond provincial control, every case should be evaluated on a case by case basis. 
· In this case the purpose of the legislation was not to regulate inter-provincial control so it was OK. The most that could be said was that the legislation had the effect on the cost of doing business in Quebec. 
Burns Foods v AG Manitoba (169)

Facts:
The prov. Natural Products Marketing Act stated that all purchases of hogs in the province had to be done through the Manitoba Hog Producers’ Marketing Board.  The purpose of this was to attempt to stabilize the price of hogs for Manitoba farmers, as the slaughtering house in Manitoba also bought hogs from Sask., not to close borders.  

The provincial gov’t argued that the impugned legislation is primarily directed to the slaughter of hogs w/in the Province, which is a local matter, and that it only affects interprovincial trade as an incident of a scheme for controlling local trade w/in the Province and does not aim at the regulations of trade in matters of interprovincial concern.
Issue:
Was this legislation aimed at interprovincial trade and commerce (s. 91(2)) and therefore ultra vires the provincial gov’t?
Held:
Yes – legislation struck down.
Discussion:
· “The effect of the Regulation under attack must, therefore, be taken to be that the Packers are prohibited from slaughtering in Man. hogs raised in Sask. or any other prov. unless those hogs are purchased from the producer through the board”.

· Federal Parl. cannot regulate local trade b/c it would be more efficient to regulate it together w/ the extra-provincial trade.  Similarly a provincial Legislature cannot regulate interprovincial trade in a given product b/c this appears desirable for the effective control of intraprovincial trade.  
· This is a case of directly regulating extra-provincial trade operations in their essential aspects namely, the price and all the other conditions of sale.  
· Good intentions of legislators to ensure a fair price in the sale of hogs does not change the fact that the legislation is ultra vires. 

· The court distinguished Carnation on the basis that there all the producers were w/in the province in which the processing plant was operating and the interprovincial effects were merely incidental.  Here the direct aim of the legislation is to affect hogs bought from outside the province.
· Edinger says that this case has a questionable result as it creates problems for prov. gov’ts who genuinely want to protect local economy – even if the true “pith and substance” of the legislation is local, the court will hold it to be ultra vires if it regulates items which come in from other provinces.
· In both of these cases, the prov. gov’t knew that the legislation would have interprovincial effects, the difference came down to what the court decided was the true “pith and substance” of the legislation.  (Colourability argument.)  The result of Carnation + Burns is that provincial gov’ts can probably pass regulation dealing w/ what leaves the province, but cannot regulate what comes in (unless based on health and safety).  This leaves a smaller area of provincial jurisdiction.  
· The SCC didn’t change the formulation of the “pith and substance” doctrine, but Edinger criticizes the application of the doctrine in the Burns case.
· Is there anything that the provinces can do to get around the result of the Burns case?  There is enormous uncertainty about who has jurisdiction to regulate the middle stages of production since there are conflicting  cases on the application of the doctrine.  (Production ( provincial, interprovincial trade ( federal, middle stages ( uncertain)
· How to reconcile these two case?  Carnation goods were moving out of the prov, and there was only an indirect affect outside of the prov.  In Burns there was a direct attempt to regulate the price of a product in interprov trade.  It therefore seems likely that it is easier to regulate goods leaving the prov than entering.
Ritchie (dissenting)
· Says that is aimed at slaughter of hoggs in Manitoba, and that does not aim at the regulation of interprovincial trade – so would uphold the legislation. 
Labatt Breweries Ltd v. A.G. Canada (173)

Facts:
Labatt sought a declaration that its product, “Labatt’s special lite”, was not likely to be mistaken for “light beer” w/in the standards set out under the federal Food and Drugs Act (imposed a max. alcohol level of 2.5%).  Labatts also argues that the composite standards for beer in the Food and Drugs Act are ultra vires Parliament.

Issue:
Are the provisions in the Act relating to the composite standards for beer ultra vires the federal trade and commerce power?  (Validity of the Act in its entirety was not at issue.)

Held:
Yes – Court found 6:3 for Labatt, legislation struck down.

Discussion:
· Possible FG HOP = crim law, trade and commerce, POGG.

· The federal gov’t argues that these regulations were enacted pursuant to the federal trade and commerce power (s. 91(2)) since the gov’t wanted national standardization of products.  To achieve this, the fed. gov’t argued that it had to go product by product, province by province.  The court summarily rejects the 2nd branch of the power (general trade and commerce affecting Canada as a whole).  

· Court holds that the impugned regulations under the Act “are not concerned w/ the control and guidance of the flow of articles of commerce through the distribution channels, but rather w/ the production and local sale of the specified products of the brewing industry”.  

· There is no demonstration that these provisions regulate any interprovincial aspect of this industry.  Since beer is expensive to transport – it is manufactured and consumed in the same province. 
· The control of production is prima facie under provincial jurisdiction – so cannot be valid FG legislation under this head. FG can validly legislate w.r.t. marketing for interprovincial and international trade. In between production and marketing there is a grey area. The success or failure of the legislation depends on whether its “pith and substance” is related to the heads of power of the legislative authority in question.  
· “Incidental effect on the other legislative sphere will not necessarily doom the statute to failure”.  However here the main purpose of the regulations is to affect production by giving a “legal recipe” and is not concerned w/ the extra-provincial distribution of this product so the legislation is ultra vires the federal gov’t.

T & C: ( Fist branch of Parsons giving Fed Govt powers over inter-provincial and foreign trade was not applicable because the regulation was only concerned with local production and sale. Also the products were produced and sold locally.

General Trade power: (Second branch of Parsons.  The regulation of a single trade or industry is not a matter of national concern. Although the Food and Drugs Act covered many different areas of economic activity it regulated industries one at a time.  So it was not a single general regulation with sweeping general effects on trade and therefore does not conform to the second branch of the Parsons test. Also found that this was not a trademark issue such as was upheld in the “Canada standards case” discussed under Dominion Stores at p 363. This was also not the same a “labelling legislation” which typically requires disclosure of contents/ingredients or conditions of use, not standards of production.

Criminal Law: ( regulation of brewing industry, not directed at protection of health or prevention of deception 

POGG:( Not matter of national concern

· Labatt Breweries was decided prior to General Motors.  Edinger wonders if maybe it would be decided differently if after General Motors. 
· Edinger says when doing the analysis of validity, the court in this case did not look at the purpose of the Act as a whole, but rather focused on the provision itself.

· Edinger says that this legislation would probably satisfy the “provincial inability” test under General Motors, but there is still the problem that it is regulation of a single industry in a province at the production level.

City National Leasing v. General Motors of Canada (178)
Facts:
Combines Investigation Act (federal), s. 31.1 creates a civil cause of action for certain infractions of the Act, prima facie this is PGJ.  

National Leasing brought case against GM. For losses resulting from alleged discriminatory pricing, prohibited by Anti combines legislation which authorized civil action. CNL leases our cars which it buys from regular car dealers. But to encourage lessors to buy GM cars, GM offers “interest rate support” which is funding to help the lessor pay the interest on the cars they buy – kinda like a rebate. But CNL accuses GM of giving better support to CNL’s competitors. 
This was said to be in contravention of s. 34 of the Act which gives rise to an action for damages under s. 31.1.  CNL claims that it lost money equivalent to the extra support given to its competitors. 
GM challenges the constitutionality of the entire Act and in particular, s. 31.1 as it is in the domain of the provinces to create a civil cause of action. 

Issue:
Can s. 31.1 be upheld as constitutionally valid by virtue of its relationship w/ the Combines Investigation Act?  2 issues: 

(1) Is the Act itself valid under the federal trade and commerce power (s. 91(2) CA)? 

(2) Is s. 31.1 integrated w/ the Act in such a way that it too is intra vires Parl. under s. 91(2)?

Held:
Yes, the act as a whole is valid under the general branch of the trade and commerce branch and s. 31.1 is valid b/c it is functionally related to the whole of the act.

Discussion:
· Originally the “Competition Act” was in criminal form and was valid under s. 91(27), but in the 1970’s there were major modifications to the act.  This resulted in a sharp increase of litigation b/c much of the criminal form was removed.
Dickson: 
Consider the act as a whole 
· The Combines Investigation Act is valid under the under the 2nd branch of the federal trade and commerce power, i.e. the power over “general” trade and commerce.  
· Secondly, s. 31.1 is constitutionally valid by virtue of being functionally related to the Act. 
· In Canadian National Transport, Dickson said that Parsons established 3 important propositions w/ regard to the federal trade and commerce power: 
(i) it does not correspond to the literal meaning of the words “regulation of trade and commerce”; (ii) it includes not only arrangements w/ regard to international and interprovincial trade (Parsons branch 1) but it may be that it would include general regulation of trade affecting the whole dominion (Parsons branch 2); 
(iii) it does not extend to regulating the contracts of a particular business or trade.  
· Since Parsons, the jurisprudence on s. 91(2) has an elaboration on the boundaries of the 2 aspects/branches of federal power: 
(1) interprovincial or international trade and commerce, and 
(2) “general” trade and commerce affecting Canada as a whole.  
· In contrast to the 1st branch, the 2nd branch has not had much judicial scrutiny and when it has, it has been rejected.  The treatment of the general trade and commerce power in the cases has been strongly influenced by earlier PC decisions and in particular, Eastern Terminal Elevator Co. where the PC allocated the regulation of trade and commerce to a “subordinate and wholly auxiliary function.” In Board of Commerce case the PC said that the trade and commerce power had no independent content but had to be annexed to another HOP.  The PC interpreted the CA to be less centralist than the literal words of the constitution would suggest.

· Since 1949 and the abolition of appeals to the PC, the trade and commerce power has enjoyed an enhanced importance when the Canadian courts have attempted to strike a balance b/w the general trade and commerce power of the federal gov’t and the provincial power over property and civil rights.  
· Looking at 2 cases in the area, Dickson found Wharton to have a too expansive definition of the federal power and Board of Commerce to have a too restrictive definition.  Dickson said that a balance needed to be struck.
· In Vapour Canada (FG legislation ultra vires when it tried to regulate commercial practices) Laskin set out 3 hallmarks of validity for legislation under the 2nd branch:  
(1) the impugned legislation must be part of a general regulatory scheme, 
(2) the scheme must be monitored by the continuing oversight of a regulatory agency (i.e. a board), 
(3) the legislation must be concerned w/ trade as a whole rather than w/ a particular industry.

These ensure that FG does not encroach on PGJ.

· In Canadian National Transportation (Can AG Canada conduct prosecutions under Combines investigation act – yes, but SCC split on why!) Dickson adopted these 3 criteria and added 2 more:

(4) the legislation should be of a nature that the provinces jointly or severally would be constitutionally incapable of enacting; and 
(5) the failure to include one or more provinces or localities in a legislative scheme would jeopardize the successful operation of the scheme in other parts of the country.  
These further ensure that FG does not encroach on PGJ.

· These requirements serve to ensure that federal legislation does not upset the balance of power b/w federal and provincial gov’ts.  These indicia do not, however, represent an exhaustive list of traits that will tend to characterize general trade and commerce legislation.  Nor is the presence or absence of any of these five necessarily determinative.  They merely represent a principled way to begin the difficult task of distinguishing b/w matters relating to trade and commerce and those of a more local nature. 
· By applying this criteria to the case, Dickson upholds act as a whole under the 2nd branch of trade and commerce head of Power outlined in Parsons. But now need to consider the individual section:
Consider s.31.1
· If the challenged section can stand alone it needs no other support, if not, see if it is acceptable given its context in the act as a whole. 

· Dickson then set out the relevant approach for determining the constitutional validity of the section (31.1):

· First, the court must determine whether the impugned provision can be viewed as intruding on provincial powers, and if so to what extent (if it does not intrude, then the only possible issue is the validity of the act).  
· Second, the court must establish whether the act (or a severable part of it) is valid (i.e. can it be justified under a head of power?); in cases under the 2nd branch of s. 91(2) this will normally involve finding the presence of a regulatory scheme. For this stage you may look at the whole act, or a large stand alone part of the act. But you are certainly looking at more than the section alone. Then consider whether that scheme meets the requirements articulated in Vapor Canada and Canadian National Transport.  If the scheme is not valid, that is the end of the inquiry and the whole act is struck down. 
· If the scheme of regulation is declared valid, the court must then determine whether the impugned provision is sufficiently integrated w/ the scheme that it can be upheld by virtue of that relationship (ancillary doctrine ( is the provision “necessarily incidental” to the act as a whole?).  This requires considering the seriousness of the encroachment on provincial powers, in order to decide on the proper standard for such a relationship.  If the provision passes this integration test, it is intra vires Parliament as an exercise of the general trade and commerce power.  If the provision is not sufficiently integrated into the scheme of regulation, it cannot be sustained under the 2nd branch of s. 91(2).  
· Here the act is a regulatory scheme and is valid. Furthermore s. 31.1 is necessarily incidental to the Act as a whole so it is valid, even though it would not be valid if examined in isolation.
· Inevitable that will have some overlap of J between FG and PG – not watertight compartments. And each are as likely to encroach on the other.
· Mere inclusion of a provision in a statute which is overall valid does not mean that the provision will be deemed valid.

· The test for determining how “functionally related” the impugned provision is to the Act as a whole is variable and depends on the case.  3 factors: 
(1) How great is the intrusion upon the provincial head of power?  (major vs. minor)  The greater the intrusion, the stricter the test for determining whether the provision is integral to the Act. 
(2) How important is the intruding provision to the Act as a whole?  Is it necessary for the effective operation of the Act? 
(3) How integrated is the provision into the Act?  Is it part and parcel of the regulatory scheme? ( The greater the degree of intrusion, the more important the provision must be to the Act as a whole to be saved by the ancillary doctrine.
· Be careful of the difference b/w the ancillary or “necessarily incidental” doctrine and provisions which are “merely incidental” or “incidental to…”  The “necessarily incidental” doctrine is used to validate an invalid provision connected to an otherwise valid statute.  “merely incidental” is the recognition that legislation cannot exist in watertight compartments and so occasional infringements occur. (Both are validating doctrines.)
· “necessarily incidental” is a reserve or alternative argument if unable to convince the court that the provision is under a valid head of power.

· In this case the provision was related to the PGJ, but not overly intrusive – so just ask if it was functionally related to the rest of the FG statute. 

· Says that s.31.1 was as much a part of the competition statute as the fines – it is an integral part which also serves a public interest. 

· Competition cannot be regulated if it is not regulated nationally 
· The P & S of the Act is to regulate competition in order to benefit the economic welfare of the nation as a whole. 
· Distinguishes from Labatt because in that case the regulation was targeted a specific industry. 
· Note that the colourability doctrine will always apply, so even if all of these factors are met then the scheme may be held ultra vires.

Churchill Falls (Labrador) v. AG Newfoundland (193)

Facts:
A federal co., Churchill Falls Co. (originally Hamilton Falls Power Co.), was incorporated with the objective of exploiting the hydro-electric potential of the Churchill River (originally the Hamilton River).  This new co. acquired an option from the Nfld. gov’t for this purpose and exercised the option in 1960 thereby obligating itself to develop the resources of the river.  
Once the option was exercised, Nfld. enacted a “Lease Act” which authorized a lease for the Churchill Falls Co. under which the co. has full right to the exclusive use of certain waters of the river and its watershed, together w/ the right to transmit the power throughout the province and to export it from the province.  In order to finance the project, CF Co had to find a credit-worthy purchaser of its electricity who would purchase the power regularly whether it was needed or not.  CF Co entered into a contract w/ Hydro-Quebec and then raised $ by setting up a mortgage trust deed w/ mainly US bond holders.  Under the agreement w/ Hydro-Quebec, Hydro-Quebec agreed to purchase and CF Co agreed to sell almost all the power (at a fairly low price) produced for a term of 40 yrs, which was renewable at the option of H-Q for a further 25 yrs.  A certain fixed amt. of power was retained for use by Nfld. with some room for a recall of some of the power (300MW) if 3 yrs. notice given.  H-Q played a major role in implementing the project and had a right to operate the plant in the event of CF Co’s failure to do so.  The power contract also provided that it would be governed and interpreted in accordance w/ the laws of Que. and only Que. courts would have jurisdiction to adjudicate disputes under the power contract, subject to ordinary appeal rights and procedures.  The project was a success, but Nfld. wanted more power for its own use.  Nfld. asked for an additional 800MW which CF Co refused b/c of its contract w/ Q-H.  Nfld. commenced an action in the Nfld. SC for a declaration of entitlement to power under the statutory lease and H-Q brought and action in the Que. courts seeking a declaration of its rights under the power contract.  Then Nfld. legislature passed the “Reversion Act” which would give Nfld. unencumbered ownership and control in relation to certain water w/in the province (i.e. Churchill River) by repealing the statutory lease (i.e. repealing the Lease Act under which the use of the land had been leased to the CF Co) and thereby appropriating all the assets and water rights of the co.

Issue:
CF Co challenged the constitutionality of the “Reversion Act” on the following grounds:  
(1) The Act interferes w/ the status and capacity of a fed. company. 
(2) The Act is legislation in relation to property and civil rights outside the province of Nfld. 
(3) The Act is in relation to the regulation of interprovincial trade and commerce and 
(4) The Act is in relation to an interprovincial work or undertaking.

Is the “Reversion Act” constitutionally valid?

Held:
No.

Discussion:
· The AG Nfld argued that the lease act was a statutory and not a contractual instrument and could therefore be repealed by the Nfld legislature because they had enacted the lease. 

· Dealing with argument #1 – SCC said that the Reversion act effectively and validly transferred private company assets to the government – there was no problem with the statute in that respect.

· The co. received no compensation under the Reversion Act for the expropriation (although there was compensation provided for the shareholders for the loss in value of their shares) and this Act destroyed the ability of the co. to perform or pay damages for the breach of the contract w/ H-Q.  

· Nfld AG argued that were only legislating on lease rights in Nfld – and that other effects were consequential, and that you do not look at Pith and Substance. CF Co said that you do look at pith and substance and that in this case the Pith and substance was to attack the contractural rights of Hydro Q.
· Two differing lines of authority:

· Royal Bank of Canada is “authority for the proposition that a provincial legislature may not validly legislate in derogation of extra-provincial rights” and do not differentiate “between statute which are directed at extra provincial rights and statutes which only incidentally affect those rights” ( “any provincial enactment not wholly confined in its effect to the province would on that account be ultra vires”.
· Ladore v Bennett: If the Pith and substance is in relation to good government of the province, then any incidental effect on rights outside the province was not relevant. 
· This contract had created rights outside Nfld. b/c of it called for the delivery of power to Que. and b/c it was enforceable in the courts of Que.  
· The Reversion Act made no mention of the power contract and Nfld. argued that the destruction of the extraprovincial contractual rights was valid under Ladore v. Bennett, b/c it was an incidental effect of the statute which was primarily directed to the expropriation of assets w/in the province.  
· The SCC (McIntyre writing for a unanimous court) rejected this argument (even though said Ladore v. Bennett was good law; rejects Royal Bank case) and held that this statute was a colourable attempt to interfere w/ the power contract and thus to derogate from the rights of H-Q to receive an agreed upon amt. of power at an agreed upon price.  
·  “Where the pith and substance of the provincial enactment is in relation to matters which fall w/in the field of provincial legislative competence, incidental or consequential effects on extra-provincial rights will not render the enactment ultra vires.  Where, however, the pith and substance of the provincial enactment is the derogation from or elimination of extra-provincial rights then, even if it is cloaked in the proper constitutional form, it will be ultra vires.  A colourable attempt to preserve the appearance of constitutionality in order to conceal the unconstitutional objective will not save the legislation.” (doctrine of colourability).
· This means that civil rights outside of the prov. of Nfld. are effected even though all that would be taken under the Act is physically situated in Nfld. (i.e. the “pith and substance” of the Act is the rights of H-Q.)

· This case purports to reconcile the 2 competing lines of authority for extraterritoriality ( rejected Royal Bank v. The King (which said that any provincial enactment not wholly confined in its effect to the province would on that account be ultra vires) and accepted Ladore v. Bennett (the impairment of extraprovincial rights may be validly accomplished by a provincial legislature as an incidental effect of a statute that is in relation to a matter territorially w/in the province and w/in a head of provincial legislative power).  
· In this case the Reversin act was a colourable attempt to terminate the contract and affect Hydro–Q contract rights. 
· Argument that was colourable attempt to affect rights of creditors outside the province – Apply Ladore principle – McI says that this was not the goal and so it is an irrelevant side effect – so not worried about that. 
· So now that have decided that the Act was aimed at the contract rights of Hydro-Q – have to decide if those contract rights are in Q or in Nfld – if they are in Nfld, then even though the statute is not intended to do what AG Nfld said – it may still be valid as aiming at property and civil rights in the province.  So must decide where the K rights are!
· SCC said that there are 2 independent rules: 

(1) place of performance of the contract (i.e. delivery of power in Que.) and 

(2) where the affected civil rights are located (i.e. Que.).  

(Edinger says that these 2 rules don’t coincide w/ normal conflict rules so problematic.  Also, they are alternatives and possibly could conflict when both applied in a particular case.)

· Then the court says that is not for them to decide whether it is socially desirable for Nfld to be able to control the power station – SCC will focus on the constitutional issue. 

· The SCC held that the Que. courts have no jurisdiction for Nfld., but since one action was for the lease and the other for the contract, there was no conflict.  
· This decision creates a two step test:

(1) Is there a valid provincial reason for the enactment, if no, then

(2) have to determine location of rights affected.  If they are outside the prov then statute is ultra vires.   
· Virtually all legal history is admissible to illustrate the pith and substance of legislation or to discuss colourability.
· Ironically, even if the SCC had held that the legislation was valid, the contract rights would probably not be destroyed b/c Que. courts had jurisdiction to adjudicate the contract and the Reversion Act was a Nfld. Statute and would not have affected Quebec rights.  So really the SCC’s decision is to prevent the potential destruction or threats to contractual rights in other provinces generally.

It may now be that Churchill Falls itself may have been supplemented or replaced by the Morguard case.
What if some elements of the action are locate outside the province?  I.e. case where a BC co. was putting ads in US paper for credit applications.  Gets them to call a 1-800 # in Ont. which has them send letter + $300 to BC.  BC then tells these people that they have to sent $15 to Arizona for a credit check.  Almost no loans are ever given.  Have to look at the object of the Act (i.e. protection of consumers).  Usually drafted in such a way to have general application (no express limitation).  Argue that the Act is aiming at conduct/transactions w/in prov.  Have to look where co. is located. ( It is permissible to create rights w/in the province for the world at large.  It is just the destruction of rights outside the boundaries of a province which is problematic. ( 1st step is the division of powers issue.  If the legislation is in relation to contracts be on notice.  Is it the creation or destruction of rights for people outside of the province?  Is there an adverse effect?  2nd step is the location of the rights argument.
There will be no constitutional issue if no extra provincial elements, i.e. if the breach of the regulation consists of an omission.  Omissions do not have a physical location so can be said to occur anywhere in the world.  Hence all the required elements are in the province.  It is important to look at the primary aim of the legislation and have to check to see if you can play around w/ the location of some of the elements (i.e. if intangible such as rights under a contract, an omission, etc.).
A possible alternative to the Churchill Falls approach is the Morguard principles of “full faith and credit” and “due process” which was constitutionalized by the Hunt case.  This 1st principle is the requirement that one Canadian jurisdiction recognize and give force to an order of another Canadian jurisdiction where jurisdiction has been properly assumed. The Morguard principle has 2 aspects: (1) Due process and (2) full faith and credit ( both borrowed from the US Constitution.  In the US, states have plenary power and therefore no restriction on the states territorial jurisdiction except for the due process clause which says that the state must establish a connection b/w what the state is regulating & the state.  In Canada, the due process limitation has been translated to mean that the province must show a “real and substantial connection” b/w the province and what it is regulating (a higher threshold).  Both the Morguard and the Churchill tests are concerned w/ looking for the focus of the legislation.  The court could have adopted the “due process” principle to deal w/ the issue of extraterritoriality.  If it had, however, it may have come up w/ a different result in Churchill.

A related issue:  Could Que. have legislated on the facts of Churchill Falls?  Apply Churchill test:  what is the subject matter of the legislation?  A:  the contract ( therefore, property and civil rights.  This is a valid “head of power” for the province.  Then the question becomes what is Que. aiming at?  Where are the civil rights that the legislation is aimed at located?  A:  In both provinces.  Therefore, under this test Quebec would not be able to legislate either! Same result as when Nfld. attempted to legislate ( just b/c X can’t, this doesn’t mean that Y can.  What is the practical result of all of this?  Can no one touch this contract?  Since there is exhaustive jurisdiction in Canada, someone must be able to legislate.  Is it the feds?  But then have to find a valid head of power.  The federal gov’t can’t legislate for property and civil rights so maybe under “interprovincial works & undertakings” (regulatory power). (BUT no one ever has to exercise jurisdiction ( can always decide not to legislate in an area under jurisdiction.)

The more general the legislation, the more likely the court will say that it is not aiming at a particular situation (i.e. the Morguard case).

It is more preferable to have overlaps than to have gaps, otherwise people will find the gaps and avoid regulation.  However, the overlaps still need to be figured out and the courts need a principle to choose which provincial law is paramount (i.e. Conflicts rules, “full faith & credit” principle, etc.)

Here the statute was directly aimed at a single federal co. (i.e. had a single object) and was attempting to strip it of its assets.  The co. attempted to argue that John Deere Plowe v. Wharton and the doctrine of interjurisdictional immunity applied.  The SCC held that the provincial legislation was of general application and applicable to the co. as it did not affect it in its “status & capacity” (the co. could still raise capital and the corporate structure was not being changed) even though the law stripped the co. of all of its assets.

Edinger says that this is a somewhat troubling decision. Churchill Falls will always be distinguishable on the facts, but since this decision it is highly unlikely that a provincial law will be held to be inapplicable to a federal co. (w/ the exception of Company Law Acts).

Despite this decision, the doctrine has expanded into other areas, notably into federal works and undertakings. 

Global Securities Corp v. BC Securities Commission (203)
Facts:
USA securities regulations may have been breached in BC. BC securities commission acts under statute and demands information from the offender. The offender challenges the power of the commission to demand information on behalf of the foreign regulatory authority.
Issue:
Does a provincial legislature have authority to pass statutes allowing local commissions to gather information on behalf of foreign commissions – does this relate to property and civil rights in the province?
Held:
Yes
Discussion:
· BC gov entered into “memorandum of understanding” under which the signatories would fully co-operate in each others investigations. 
· s.141(1)(b) is the challenged provision and it says that the executive director may assist in the administration of securities laws of another J. 
· Pith and substance is the “dominant and most important characteristic of a law”. Merely incidental effects are irrelevant for constitutional law, but the effects can be considered to determine the true pith and substance. 
· Quotes Churchill Falls – pith and substance is key, effects are not relevant. 
· Can consider extrinsic evidence to determine pith and substance. 

Consider the purposes of the information exchange agreement:
Ensuring co-operation from other J’s

· Reciprocosity is the key to having our laws enforced against foreign traders trading in BC.

· Internet has allowed trade to easily extend across borders.

· Regulators need to be able to respond flexibly.

· General criminal reciprocal assistance is not good enough: First, will not help for violations of regulations. Second, need specially tailored rules for securities. 
· Must allow for inter agency co-operation. 

· Dominant purpose is to obtain reciprocal co-operation – this is a valid purpose. 

· Rejects the suggestion that there will be co-operation without the actual reciprocal agreement and accompanying legislation.

The above point dealt with people in this J violating rules of other J’s – and how you have to be reciprocal if you want to catch people in other J’s violating our rules. But then there is another point – separate from enforcing our own laws, do we want bad apples in our J? (
Discovering wrongdoings by BC registrants in other J’s.
· Not only concerned with securities themselves, but with the people who sell them. 
· Although the BC commission can investigate bad apples in its own J, it is also allowed to assist foreign J’s investigating BC bad apples trading in the foreign J.
Extra provincial aspects of the law are incidental

· The purpose is not to enforce the foreign law – that is the means – the purpose is to maintain trading standards in BC. 

· The main purpose is not to assist in foreign law enforcement – so the respondents extraterritoriality argument fails. 

· “Where there is a clearly dominant intraprovincial purpose, the mere fact that the province is co-operating with a foreign authority in the pursuit of that purpose will not change the law’s pith and substance.”

· In this case the extra provincial effects are incidental. 

· Then must fit it into a s.92 HOP – do not forget about this step – in this case it is property and civil rights in the province. 

· Not clear that the ancillary doctrine applies because no argument was made that were trenching on FGJ – but applying the ancillary doctrine: even if PAS of s.141(1)(b) was not provincial, it is part of a valid legislative scheme and so it is OK, even under the most rigorous application of the ancillary doctrine it is necessarily incidental. 

Hunt v T&N plc (210)

Facts:
In the course of litigation, the BC court was asked to evaluate the constitutionality of a Que. statute.  The co.’s were incorporated in Quebec, but were litigating in BC because that is where the P bought the action.  The Quebec Business Concerns Records Act is a “blocking statute” under which Quebec defendants to a civil action outside of Quebec can refuse to comply w/ a demand for discovery of documents as the Quebec statute prohibits the removal from the province of documents of business concerns in Quebec that are required pursuant to judicial processes outside the province.  (It was originally enacted to deal w/ threats from US antitrust legislation.)  
P argued that the Quebec statute was ultra vires on the grounds that it was extra-territorial in effect.  

Issue:
Is this statue ultra vires or is it constitutionally inapplicable to a judicial proceeding in another province?  Is the doctrine propounded in Morguard of a constitutional character and does that doctrine apply in these circumstances?

Held:
This statute is not invalid but it is inapplicable to other provinces.  Also, Morguard is a constitutional doctrine.
Discussion:
· The respondents (& A-G of Que.) argue that this statute is enacted under the provincial head of power of substantive property and civil rights in the province under s. 92(13), or alternatively s.92.14 or s.92.16. LF says can’t be s.92.14 b/c is dealing with proceedings outside the province, not in the province. LF says that can’t be s.92.16 b/c litigation outside the province is not “merely local or private” matter.  LF admits that s.92.13 is their best argument, makes sense in light of traditional conflicts rules, which emphasize sovereignty and independence, but says that conflicts laws must be reconsidered in light of constitutional requirements. Firstly, the law’s “pith and substance” must be under provincial jurisdiction and secondly, the courts must consider appropriate policy in relation to recognition and enforcement of judgments issued in other provinces in light of the legal interdependence under the scheme of confederation.  
· In Morguard, the issue was the recognition and enforcement of foreign judgements and the consequent disruption it could cause for any litigation involving interprovincial or international elements.   
· The traditional rules emphasizing sovereignty seem to be contrary to the intention of the Constitution to create a single country as desired by CA 1867.  
· Strong need for country wide enforcement of provincial judgements. 

· Even though Morguard was not argued in constitutional terms, it demonstrated that the constitutional concerns raised are constitutional imperatives and as such are applicable to the provincial legislatures as well as the courts.  
· The integrating character of our constitutional arrangements as they apply to interprovincial mobility calls for the courts in each province to give “full faith and credit” to the judgments of the courts of sister provinces.  This is inherent in the structure of the Canadian federation, and, as such, is beyond the power of the provincial legislatures to override.  
· This does not mean that a province is debarred from enacting any legislation that may have some effect on litigation in other provinces or indeed from enacting legislation respecting modalities for recognition of judgments of other provinces.  But it does mean that it must respect the minimum standards of order and fairness set out in Morguard.   
· However, Morguard was careful to indicate that the court must have reasonable grounds for assuming jurisdiction.  The ideas of comity are not an end in themselves, but are grounded in notions of order and fairness to participants in litigation w/ connections to multiple jurisdictions. 
· Courts are required by constitutional restraints, to assume jurisdiction only where there are “real and substantial” connections b/w the judgment and the other province.  A province undoubtedly has an interest in protecting the property of its residents w/in the province, but it cannot do so by unconstitutional means.  
· No clear test for real and substantial connection – must apply it flexibly. The goal is just to put some limit on courts claiming J – based on order and fairness. 

Application to this case. 
· The statute in this case has no qualifications or discretion so it violates the principles of order and fairness which must, under the Morguard principle, inform the procedures required for litigation having extraprovincial effects.
· Goal of the legislation is to prevent litigation which is against Q’s interest – not in the sprit of federal system and will discourage interprovincial trade. 

· Can be defended on the basis of sovereignty and according to international law – but that is not within the sprit of the Canadian federation.

· Don’t need blocking statutes when have courts which respect each other and will not claim J unless is a real and substantial connection. 

· The coupling of “order and fairness” and “full faith and credit” was justiciable. “Order and fairness” is part of the federal principle and goes to both separation of powers and constitutional cases.  “Full faith and credit” means that outside judgments from other provinces must be recognized (Laforest talks about the idea that Canadian courts have a special relationship w/ ea. other ( comity).  
· Ontario and Quebec are production HQ for the country – cannot allow those companies to immune to litigation elsewhere in the country – will force P’s to come to these J’s, not fair to P’s.

· The result is that the SCC created something brand new (not inherited principles):  it seems as if the court wanted to expand the unwritten constitution.  Edinger is unsure as to why the court did not use the extraterritoriality principle from conflicts rules – instead they adopted the alternative argument to do something they did not have to do.
· Courts should restrict themselves to hearing constitutional challenges to the legislation of other provinces only where there is a real interest affected in their province.  
· The court dismisses the respondents’ concern that this may lead to differing holdings on the constitutionality of the statute in different provinces as where this proves to create a difficulty, the issue could be dealt w/ by the SCC.
· The jurisdiction to at least consider the constitutionality of another province’s legislation can be found in the right of any superior court to consider and make findings of fact respecting the law of another jurisdiction for the purposes of litigation before it.

Rules for a court considering the constitutionality of another province or country’s laws:

1) The constitutional issue must arise as a corollary or subsidiary issue in the ordinary course of litigation (i.e. not able to apply for a declaration).

2) The court has discretion not to decide on the issue, esp. where a decision will affect the interests of parties in another province (i.e. conflicts cases).
Problems:

*No indication when it might be inappropriate for BC court to hear constitutional challenge to    the laws of other province; Conflicts issue

*Courts in Can (otherwise entitled and obliged to hear constitutional issues) now have discretion.

* No idea why court limits jurisdiction to cases where the constitutional issue arises incidentally - Should just allow discretion and not make absolute rule.

Unifund Insurance v ICBC (219)
Facts:
Ontario couple with insurance from Nfld company (Unifund) get in car accident in North Vancouver. BCSC eventually awards 2.5 million damages. Couple were faultless in the accident. Meanwhile Unifund paid out 750K no fault payment under Ontario Insurance Act statutory requirement. Now Unifund wants to recover payment from the D’s insurance company – ICBC. Ontario statute says the P can recover statutory payments from D’s insurance. BC statute says that ICBC can deduct statutory payments paid to the victim from the judgement amount, which is what ICBC did. Now ICBC does not want to refund Unifund. 
Issue:
Can Unifund recover the 750K from ICBC – does the Ontario statue apply to ICBC. 
Held:
Unifund cannot recover. 
Discussion:
· The deduction provided by the ICBC statute is to prevent double recovery when the victim has already received statutory no-fault benefits. That works fine in BC when ICBC insures P’s and D’s, but now Unifund is loosing out. 
· Unifund only claims a statutory COA – there is no other type of action under which they can recover. 

· Insurance is within PGJ – Citizens Insurance v Parsons. 
· Part of this dispute is about where the action for the 750K should be brought – but it the statute is inapplicable to BC corporations then there will be no action at all. 
· Ont CA said that the Arbitrator nominated under the Ontario Act to determine disputes should determine whether the Ontario act was applicable to ICBC. SCC says that this was wrong and that the Ont CA should have determined this constitutional issue. 

· A province has no legislative competence to legislate extraterritorially. S.92 starts out “In each province…”. This is fundamental to federalism and is based on respect for sovereignty. 

·  P claims that there is a “real and substantial connection” (RASC) between the D and Ontario so that the D should be forced to defend the action in Ontario. In this case RASC is being used to determine applicability (was it used for validity before? – I think so). 
· Gives test / factors for applicability

1. Territorial limits on the scope of PGJ prevent application of provincial laws to matters not sufficiently connected to the province.

2. “sufficient” depends on relationship between 3 elements: the enacting J, the subject matter of the legislation, and the entity sought to be regulated. 
3. Applicability conditional on order and fairness

4. Order and fairness, being purposive, are applied flexibly according to the subject matter of the legislation. 

Explanation of element #1

· May have RASC for purposes of a court taking J over a foreign D, but not have RASC for legislature to legislate over the foreign D. 
· Sovereignty and comity mean that you cannot legislate over citizens in foreign J unless there is a RASC.

· View territorial limitation in very physical terms – Royal Bank of Canada case – money (bills and coins) from foreign investors was not sent to Alberta, so when railway failed the PG could not legislate over that money. 

Explanation of element #2
· Not as concerned with physical presences any more – but look at relationships. 
· Modern states “cannot live in splendid isolation” – will not need physical presence in the J to have a RASC. 

· Degree of connection to be RASC will depend on the subject matter:

· Queen ORI Mannitoba v Air products Canada – cannot tax planes overhead. 

· Send products into our J – then can legislate over you as a foreign manufacturer. 

· Having an agent do business here, we can legislate in a way that affects you. 
· Ladore v Bennet – if foreign person buys Ontario Municipal Bond, then they will be bound by legislature modifying terms of the bond. 

· Assess the “relationship between the enacting jurisdiction and the out of province individual or entity sought to be regulated by it in light of the subject matter of the legislation to determine if the relation is sufficient”.

· No issue here that the statue is valid, D just says that it is not applicable. 

Explanation of element #3 

· Comity within Canadian federalism requires that adhere to principles of order and fairness and avoid a multiplicity of competing state power. 

· In Hunt the Quebec blocking statute was constitutionally inapplicable. 

· Not practical to have all other provinces regulating the effect of car crash in BC – then ICBC would have to deal with all the legislation in all those other J’s. 

· Must consider the order and fairness of the whole country

· Thomas Equipment case – NB farm equipment sold in Alberta – NB manufacturer does not want to buy it back, but SCC said he had to. Decided on contractual not constitutional grounds. Laskin considered the constitution and dissented. 

Explanation of element #4 
· Apply the principles flexibly to achieve the goal of order and fairness. 
Application to the facts of this case. 

· ICBC did not benefit from the deduction from Ontario law, but from BC law. 

· The fact that the Ontario legislature has attached legal consequences in Ontario to an event that happened in BC does not give it the right to legislate over BC.
· The fact that the BC legislation defined a reduction for ICBC, does not mean that ICBC is now subject to Ontario law. 

· The accident was in BC, ICBC does not sell insurance in Ontario.

· No RASC.

· Sure ICBC has in previous cases benefited from the Ontario legislation, but that was for accidents in Ontario. 
· Ontario Act is inapplicable to BC.
Bank of Toronto v Lambe (233)
Facts:
A number of federally incorporated co.’s, including the Bank of Toronto, were resisting payment of a tax imposed by the legislature of Que. It was argued that the provincial tax was invalid b/c it was indirect, and that it was not imposed w/in the limits of the province. Tax was imposed according to the paid-up capital ( I think this is money which Quebec residents have paid into the bank) and an additional sum for each place of business.

Issue:
Were the provincial taxation laws affecting federally incorporated co.’s direct taxation and if so, were they valid?

Held:
The PC upheld the provincial law which imposed a tax on banks.

Discussion:
· Is it a direct tax – is a legal question 

· The legislature would not have meant to give a power of taxation which was either valid or invalid depending to whether the actual results were direct or indirect taxation. A definition which creates a dividing line must be adopted:  “Taxes are either direct or indirect.  A direct tax is one which is demanded from the very persons who it is intended or desired should pay it.  Indirect taxes are those which are demanded from one person in the expectation and intention that he shall indemnify himself at the expense of another.”  

· Excise and customs are examples of indirect tax i.e. expect the importer to recover from the consumer. 

· In this case the tax is demanded directly of the bank apparently for the reasonable purpose of getting contributions for provincial purposes from those who are making profits by provincial business.  PC holds that the legislature would have intended the bank to bear the cost – so must be a direct tax.
· Is not a tax on an individual commodity which the bank will then pass on to the consumer – it is a tax on the total paid up capital. It may recover via services fees, but the amount recovered will have no direct relation to the lump tax sum paid. So it is direct taxation. 

· The next issue is whether the tax is taxation w/in the province as the bank’s head office and the majority of its transactions occur in Ont.  However, s. 92(2) does not require that the persons to be taxed by Que. be domiciled or even resident in Que.  Any person found w/in the province may be legally taxed there if taxed directly. 

· Charging according to paid up capital is not an attempt to tax money which may be in Toronto, but is just a way of determining how much tax each bank should pay i.e. correlating tax to the size of the bank. Not for the court to evaluate the merits of the tax calculation method – all they have to decide is that it is direct and that it is levied in the province, and it is so that is OK.
· The “pith and substance” of the law was taxation and it merely “affected” banking (so it was valid even though banks are under federal jurisdiction).  

· As a consequence of this decision, form became very important.  Also important is the classification of the tax into a category – then can look to see if prior cases have held that category of taxation direct or indirect.

Canadian Industrial Gas & Oil v Govt. of Saskatchewan (238)
Facts:
Following the sharp rise in the world oil price in the 1970’s, the province of Sask. enacted legislation designed to capture for itself the increased economic benefit accruing to producers.  The legislation imposed a “royalty surcharge” on oil produced in the province equal to the difference b/w the actual well-head price received and the “basic well-head price” which was a statutory figure approximating the price-per-barrel received by producers before the energy crisis. 

The legislation also provided that where the minister was of the opinion the at oil was being disposed of at less than its fair market value, he could determine what the well-head price should have been and calculate the tax payable on the basis of this determination.   

Canadian Industrial Gas & Oil was a producer of crude oil in Sask. and it sold its entire production at the well site, at which point the royalty surcharge was payable.  Virtually all its product (98%) was then exported from the province for refining to others in eastern Can. or the USA.

Canadian Industrial Gas & Oil makes 2 arguments: 

· First, that this “royalty surcharge” and “mineral income tax” are really indirect taxes and therefore ultra vires the prov and therefore they do not have to pay it. 

· Second, that this is legislation in relation to trade and commerce over which the FG has J. 

Issue:
Was this tax an indirect tax and hence, ultra vires the province?

Held:
CA said was a direct tax.

SCC  – is indirect, so it was struck down. (but there was a dissent who said it was direct)
Discussion:
Martland J. (Majority).

· This case was based on an argument regarding the correct classification of the tax.

· The “general tendency” of the tax as either direct or indirect is the key consideration. 

· Categories of tax have been recognised. 

· Direct taxes: Income tax, property tax

· Indirect taxes:  Customs levies, commodity tax.
· If the general tendency is to pass it on, such as for tax on commodities, then it will be indirect. The fact that the tax is charged later on does not change this – expect sellers to put up their prices in anticipation of having to pay the tax. Example coal tax which PC said would be passed on to purchasers. Said that fact that it was economically undesirable or practically impossible to pass on the tax did not make it direct. 

· This tax is not an income tax. 

· Some of the taxed oil producers have leased the land from freehold owners who fully own the oil rights. Furthermore the R has not expropriated these rights. This levy cannot be a royalty because not all of the taxed properties are being leased from the crown. Only the owner of the right can impose a royalty for the use of that right. But here the R does not own the rights, so cannot say that the levy is a royalty modification to the lease agreement with the R. Also in this case the “royalty surcharge” is calculated in the same way as the “mineral income tax” and is paid into the same fund - also suggest that it is a tax not a royalty. 
· Tax = world price (essentially the FMV, but is set by the minister) - basic well head price (which was the pre-boom FMV). So if sell at less than FMV, still have to pay up the difference. 
· Has two effects:

1. Producer will not be able to secure more income than basic well head price (pre-boom FMV)

2. Has to sell at world price (FMV) else will not be able to survive. (Note that the producers with R lease cannot even stop production, the lease agreements has heavy penalties)

· Then majority just says, is an export tax, which in the past have been held to be indirect taxes. Quotes a case which says that market will determine who actually bears the cost (depends on size of the taxed group in the market and the elasticity of the market), but that this does not change whether or not the tax is legally direct or indirect. 
· Then the majority says that the producer only gets the pre-boom price, so “the increase in value is itself the tax and it is paid by the purchaser of the oil.” But I think this makes the mistake of thinking that the reason for the higher prices is the tax, but in fact it is the world market which is why the price is higher. 

· Then the majority  tries to explain away the fact that the oil producer cannot pass on the cost – and speaks a load of crap!!!

· The jurisdiction over trade and commerce was also at issue in this case.  Majority says that the gov is controlling the price of export goods and the legislation is ultra vires on this basis as well: “provincial legislative authority does not extend to fixing the price to be charged or received in respect of the sale of goods in the export market” – trenches on s.91(2)

· Distinguished this case from Carnation – there the effect was a knock on effect from a provincial transaction (when dairy farmers sold milk to carnation in Quebec, and then carnation sold its processed product on and out of the province), but here, in the opinion of the majority, the tax directly affects how much the exported goods are sold for. 
· So the majority would order all the taxes paid by Canadian Industrial Oil and Gas to be returned by the PG.
Dickson (dissent)
· The minority said that this was an income tax and therefore, ok

· Is a presumption of constitutionality, must be clear and unmistakeable evidence presented by the challenger that it is unconstitutional. 

· Repeats Mill’s definition of direct v indirect tax – p247

· Direct is a legal question – must look at the “general tendency” of the tax: “the question of whether a tax is a direct or an indirect tax cannot depend upon the special events which may vary in particular cases, look at the time of payment and if at that time the incidence of the tax is uncertain then it cannot be called direct taxation”. My note – this is a line or reasoning mentioned by the majority and the dissent – seems like if in one particular case a tax which would ordinarily be indirect, is direct (or vice versa) because of unusual circumstances that does not change the “general tendency” of the tax – see p240.
· Question of substance, not form – does not turn on the words of the statute. 

· Provinces can only tax in the province and for the purpose of raising revenue for provincial purposes. Provinces cannot impose tax on citizens beyond the border nor can it regulate trade or commerce via taxation. 

· Tax on commodity generally indirect – raises the selling price by the amount of the tax. In this case it is a commodity, but that is not conclusive of it being indirect. 

· In this case the tax varies with production cost – unusual for commodity taxes to do this. 

· Small producers exempted – this is unusual for a commodity tax.

· Not an income tax b/c is not levied on profits or gains – is a 100% tax on excess of well head price. 
· Indirect tax must have the tendency to be passed on i.e. if the price is increased by reason of the tax, then it will be passed on, but here any increase in price goes to the gov, so producers cannot pass it on.

· If was an indirect tax i.e. to be passed on, then why the concern with exempting small producers. 

· Looks at the facts of this case – market price is fixed, producers are not able to increase the price – they have no control – inelastic market. Oil consumers are not paying more now that the tax has been imposed. The tax does not set the price, the price sets the tax. Purchasers paying the same price whether the tax existed or not – so it cannot be an indirect tax, and is a valid direct provincial tax.
· Trade and commerce argument: Carnation indicates that PGL can incidentally affect goods in interprovincial trade. 
· Incidental effect is not a quantum measurement, it is tested by the design or aim of the legislation. 

· In this case is not a colourable attempt to control extra provincial trade. The oil is produced and sold in the province, the transaction is in the province, and it is has not restricted interprovincial trade, in fact oil exports have gone up. 

· The consumers are unaffected by this tax – they are still paying FMV.
· Can affect interprovincial trade incidentally or indirectly – just cannot do it directly!

· This law is not in PAS in relation to interprovincial trade.

Note:

As a result of this case, s. 92A(4) was enacted which enforces the view of the dissent and allows the provinces to tax natural resources. 
The Queen in Right of Manitoba v. Air Canada (257)
Facts: 
Manitoba wanted to levy a consumption tax on the sale of liquor to passengers in Air Canada throughflights which do not touch down in Man. and in flights which land in or take off in Man. under the Retail Sales Tax Act.

Man. argued that it has legislative jurisdiction in the airspace above it and upon entry of an aircraft into that airspace, that tangible personality is sufficiently w/in the province for tax purposes.

Issue:  
Is airspace above the province, w/in the province for the purposes of taxation?

Held:  
No.  Therefore, the tax was ultra vires for all flights except those originating in Man.

Discussion:  
· The SCC held that the tax was applicable for flights which originated, but that it was invalid for all other situations.  Merely going through the airspace over Manitoba does not give the aircraft a situs there to support a tax which must be constitutionally “w/in the province”.  SCC says that the plane may be in the province, but that does not mean that it satisfies the constitutional legal test of being “in the province” for the purposes of s.92(2).
· The title of the statute under attack, the Retial Sales Tax Act is a misnomer because the Act is not limited to taxes on retail sales but also on consumption and use of retail personal property – like the plane engines, and it also taxes services. 

· “In the case of aircraft operations, there must be a substantial, at least more than a nominal, presence in the province to provide a basis for imposing a tax in respect of entry of aircraft into the province”.  Even if the aircraft landed in the course of its journey across the province, this “momentary transitory presence” would still be insufficient.  The court did not deal with Man.’s argument that it was a direct tax.

· Territorial limitation to provincial taxation power.  This case sets out the test – must be a “substantial” presence in the province (similar to the “real and substantial connection” test).  This is just one of a # of tests for determining if an entity in w/in a province for taxation purposes.

· SCC did not consider if was a direct tax, b/c had decided that it was not in the province. 

Allard Contractors v Coquitlam (260)
Facts:
In BC the Municipal Act authorizes the imposition of fees and licences on gravel and sand excavation.  The issue was whether the provision of the Act, so far as it purports to authorize variable fees, is ultra vires the PG as authorizing a levy in the nature of indirect taxation (colourability argument).

Issue: 
Is this revenue-raising technique in fact indirect taxation so as to be ultra vires the province?  Can the variable fees be supported as ancillary or adhesive to a valid provincial regulatory scheme?

Held: 
The SCC upholds the variable fees.

Discussion:
· This case examines whether the revenue-raising technique is in fact taxation. 

· Side issue – is the bylaw authorised by the Municipal Act? 

· Long history of constitutional litigation over gravel – statute has been often changed in response to judicial decisions. 

· Originally had flat $50 fee for all extractors of gravel, then had a volumetric fee which the BCCA upheld as constitutional in 1973 and affirmed by the BCCA in a similar case in 1983. This second case went to SCC, but they declined to comment on the constitutionality of volumetric fees, saying that the statute did not allow them anyway. So PG passed a statute which did allow volumetric fees, and bylaws under the statute followed, and they are being challenged in this case. 
· Under s.92(2) can only tax directly.

· Flat fees were definitively classified as a direct taxation in Bank of Toronto v. Lambe.  
· When the court is presented w/ variable licence fees, then the question of indirect taxation can arise.  
· In this case the variable tax is indirect. Lambe and AG BC v CPR indicate that a tax measured with reference to a marketable commodity is usually indirect.

· Test for indirect taxation: “Is the tax related or relatable, directly or indirectly, to a unit of the commodity or its price, imposed when the commodity is in the course of being manufactured or marketed?”

· In this case the gravel is a commodity which the gravel miners will sell on, so a volumetric fee is indirect. So at this point seems like will be ultra vires the PG. 
· However, the court must examine the purpose of s. 92(9).  
· S.92(9) comprehends a power of regulation through licenses. 

· If the Act creates a regulatory scheme to which the fees can be related, this regulatory scheme can support indirect licence fees to finance the administration of the regulatory scheme.  

· In so far as the volumetric fee can be considered a form of indirect taxation, it is supportable as ancillary or adhesive to a valid regulatory scheme.  It is vital that the fees were related to a valid overall scheme of regulation.
· It is only when the variable fees raise more $ than is needed to finance the regulatory scheme that it is possibly in the world of s. 92(2).

· Does not commit to how much money beyond that required to cover regulatory costs it would be OK to raise via indirect fees, but says that “a power of indirect taxation in s.92(9) extending substantially beyond regulatory costs could have the more serious consequence of rendering s.92(2) meaningless”.

· Then says that does not have to decide that for this case – must just decide if the fees here are “ancillary or adhesive to a valid provincial regulatory scheme?”.

· There is nothing in the scheme to say that funds must be used to maintain the regulatory scheme or even to maintain gravel roads. Also nothing to limit the amount that can be collected. But SCC says it is still ancillary and valid. 

Union of NB Indians v NB Minister of Finance (269)
Facts:
Prior to 1993 Indians were exempt from paying sales tax, but then the PG changed the law. Argue that s.87 of the Indian act which prevents taxation on the reserve also covers goods purchased off the reserve but consumed on the reserve. 
Issue:
Whether Indians had to pay provincial sales tax on goods purchased off the reserve for consumption on the reserve
Held:
Are taxable on goods bought off the reserve. 
Discussion:
· In the event of ambiguity the interpretation which favours the Indians should be adopted. 
· Purpose of s.87 = not to provide a general economic benefit to Indians, but to ensure they can use their property on their lands without risk of seizure. 

· S.87 has historically been held to apply only to property on the reserve. 

· Only exception is when reserve property is temporarily taken off the reserve, in which case it is still exempt from taxation while off the reserve. The “paramount location” is said to be on the reserve. 
· Point of sale test = is the property located on the reserve, or is its paramount location on the reserve?

· Items in issue = clothing, toiletries etc. which have never been on the reserve, and the point of sale is physically off the reserve. 

· Indians argue that it is not a sales tax but a consumption tax levied in respect of consumption on the reserve. SCC says that when imposed on a retail sale it is a sales tax, not a consumption tax. Such taxes have historically been held to be sales and not consumption taxes. 
Argument that it is consumer tax

· It is a provincial taxes being challenged. Provinces can only tax directly. There is a strict formulae for permissible provincial sales taxes stemming from the requirement for directness. Sales tax simpliciter could be indirect i.e. if goods were for resale. Consumption taxes are within PGJ, but are difficult to compute and collect. So PG made sales tax which identifies the person liable to pay the tax as the consumer or ultimate user. PC said that sales taxes could be direct when the purchaser is deemed to be the ultimate user. Exceptions are made for goods to be consumed outside the province. But by defining the purchaser as the ultimate consumer it then becomes legally impossible for the purchaser to pass on the tax. 
· Other cases have confirmed that tax statutes that refer to consumer do so just to identify the tax payer. So is still a sales tax even though statute uses the word “consumer”.
· In the case of a retail sale, the act of purchase, not the act of consumption, triggers liability for the sales tax. Is irrelevant how when and by whom it is consumed, if at all.
The “Paramount Location” argument. 
· Argue that since will be consumed on the reserve it is legally “situated on the reserve” for the purposes of s.87. Aim to extend the paramount location concept to property that has never been on the reserve. 
· Purpose of the paramount location rule is to prevent seizure of Indian property, like the school bus when it goes off the reserve and the band has unpaid debts. 
· This doctrine has no application to sales tax which is by its nature a moment of sale issue, to which subsequent events are irrelevant. 

· Would make tax admin uncertain and unworkable for subsequent use to affect taxes. 

The “purpose of s.87” argument.
· Argue that the purpose of s.87 is to prevent taxation of goods used on the reserve, and when Indians are forced to purchase off the reserve the purpose of s.87 is eroded. 

· But the purpose of s.87 has never been held to be so broad – the purpose is to prevent seizure of assets and the wording has consistently been held to apply only to property on the reserve. 
· Clear wording of the section will not support such an interpretation. 

· Then if say that the point of consumption defines it, what about Indians who live off the reserve but buy stuff on the reserve, they would then have to pay tax on those things.
· Also the current system encourages on reserve business – gives competitive edge. 
· And the current system gives Indians a tax base without increasing prices relative to off the reserve – they can use this as a source of income for the community. 

· These considerations confirm that the purpose of s.87 is not to change the point of sale rule for sales tax.
Westbank First Nation v British Columbia (279)
Facts:
s.83 of the Indian Act allows bands to impose taxes. So the band wants to impose taxes on BC hydro when they placed power pylons on first nations land for the purpose of supplying power to the reserve. 
Issue:
Do the bylaws impose taxes or fees and are they applicable to BC hydro, or does s.125 of CA1867 make BC Hydro immune?
Held:
The bylaws impose taxes and are therefore not enforceable against BC hydro as a crown agent.
Discussion:
· Is a characterization issue. 
· Provinces can only impose indirect levies as part of a regulatory scheme – not indirect taxes. 

· The bylaws in this case are enacted under s.83 of the Indian Act, a federal statute. Bylaws say that can tax use of property for purposes of raising revenue which is then used generally by the Bands. 

· Court and the parties accepted that BC hydro was an agent of the R. 
· Need to look at the values behind s.125 to find why it exempts R from taxes but not from regulatory charges. 
· S.125 reads “No lands or property belonging to Canada or any province shall be liable to taxation”. Seems that this section did not get much attention or debate when it was added to CA1867.
· S.125 designed to protect levels of gov from taxing each other to death – must not prevent the other level of government from doing its job. So s.125 embodies a prohibition on one level of government taxing the other. 
· But not all charges between governments are exempt: “Flexible federalism demands protection from taxation, but not from all forms of charges, when the charges are levied in support of other regulatory objectives within the competence of the taxing authority.”

· S.53 ( no taxation without representation – all individuals taxed in a democracy have the right to have their elected representatives influence tax legislation.

· Intergovernmental taxation is prohibited, allows one group to determine how the other groups money is spent. But can charge for services like water rights because the government can decide if it wants to use the service, and the fees are used only for running the service. Such a fee is more like charging for a merchantable commodity. 
· The Indian bylaws must operate within this principled framework. 
· Test / indicia for taxes:

1. Enforceable by law

2. Imposed under the authority of the legislature

3. Imposed by a public body

4. Intended for a public purpose

· For a fee there is a nexus between the quantum charged and the cost of the service provided. 

· If want it to be a levy incidental to a regulatory scheme – you obviously have to find such a regulatory scheme. 

· Test / indicia for taxes:
1. Complete and detailed code of regulation

2. Specific regulatory purpose which seeks to affect the behaviour of individuals. 

3. Actual or properly estimated costs of the regulation

4. A relationship between the regulation and the person being regulated, where the person being regulated either causes the need for the regulation or benefits from it.

· List is not exhaustive. 

· Regulatory schemes normally have complex detail.

· Regulatory scheme normally delineates certain required or prohibited conduct. 

· Regulatory scheme must regulate in some specific way for some specific purpose. 

· Regulatory schemes normally recoup well understood costs. It defrays the expenses while also promoting activities or achieving certain ends. E.g. customs duties encourage importation of some products relative to others, other regulations discourage the production of waste or encourage recycling. 
· Focus on the pith and substance of the charge – what is its goal? Will have mixed purposes – but what is the primary purpose?

· If primary purpose is to generate general revenues, is a tax and then s.125 will be activated. 

Application to this case:
· The charges here meet the 4 indicia of taxes. 
· SCC goes through the indicia and confirms that the bylaws aim to raise general revenue. 

· No evidence presented on secondary purpose, no nexus with regulatory costs, not part of a regulatory scheme.

· Hydro has not caused regulation to occur and does not benefit from regulation.

· The band could constitutionally impose levies on BC hydro, but they have not done it in this case. 
· S.125 renders the tax imposed by the bylaw invalid – allowing it would mean that the band, under authority of the FG taxes the PG.
Winterhaven Stables Ltd v AG Canada (287)
Facts:
The appellant (plaintiff), an company incorporated in Alberta, argues that it is not liable to the payment of income tax under various statutes.

It says it is not liable under the federal Income Tax Act because it taxes in the province to raise money for provincial purposes. P says that this violates PGJ in s.92.2 and is direct taxation w/in a prov. in order to raise revenue for provincial purposes.  
P also argues that certain “spending” statutes, namely the Canada Assistance Plan, the Canada Health Act, and the Federal-Provincial Fiscal Arrangements and Federal Post-Secondary Education and Health Contributions Act offend s. 92 of the CA as being legislation w/ respect to matters w/in the exclusive jurisdiction of the provinces.  
The appellant argues that Canada, by the powers of the purse, has unconstitutionally coerced the provinces to participate in certain programs proposed by Canada, w/ standards and criteria established by Canada, although such programs are w/in the exclusive jurisdiction of the provinces.

Issue:
Are the Acts ultra vires the Parl. of Can.?

Held:
No. There are no limits on federal spending power as long as it is not colourable.

Discussion:
Income tax act

· Money raised under the federal Income Tax Act is put into a non-segregated fund.  Money from this fund is paid to provinces for the purposes of financing provincial program of post-secondary education, health, and welfare.  It is not possible to trace the $ paid to the provinces for provincial purposes to any specific source i.e. it all goes into one big pot and the FG decides how to share it out. So cannot say that any specific tax was imposed for the purpose of raising money for spending in the province. 
· It can’t be said that the Income Tax Act has as its intended object the raising of $ for prov. purposes.  It simply raises funds to be used as authorized by FG. (i.e. the raising of $ by taxation.)  

· The appellant’s argument that FG cannot raise money which is then spent on matters in PGJ equates the FG’s spending power with its legislative power and the CA1867 does not say this.  

· Canadian gov’ts of all levels have never restricted spending to matters w/in their respective legislative competence – certainly not in areas where there may be a double aspect.  

Spending statutes
· P argues that when the FG gets involved in programs under PGJ, then the PG is forced to play along and so the FG ends up controlling matters within PGJ ( health, welfare, education / schools. So P says that these are statutes in “pith and substance” in relation to matters exclusively w/in the legislative competence of the provinces.  R says that those are merely secondary effects. 
· The court agrees w/ the federal gov’t that while the statutes may ultimately have an effect on matters w/in exclusive provincial competence they are not legislation in relation to it.  They are statutes authorizing the allocation of federal funds to assist the provinces in providing services. 

· The CA1867 as a whole contemplates Canada providing financial assistance to the provinces and if the FG cannot have some input on how the money is used the FG will cut the funding, which is not a desirable goal. 
· The question is if the conditions attached to the spending are colourable, as distinct from setting legitimate national standards.  Looking at the long tradition in Canada of the negotiation of shared-cost programs b/w the federal and provincial gov’ts, the “spending statutes” can not be held ultra vires Parl.

· Spending power is not mentioned in the CA1867, therefore the SCC held that there are no limits on federal spending power as it is simply spending its own property (since it raised the funds). Essentially the FG can do what it wants with its own money. 
· The power given to Parl. under s. 91(3) is very broad and is only limited by s. 125 (an exemption from taxation of lands or property belonging to the federal or provincial authority).  

Re Canada Assistance Plan Act
Facts:
In 1967, the federal gov’t entered into agreements w/ the provinces under the Canada Assistance Plan to pay them contributions towards their expenditures on social assistance and welfare. The plan is silent on the authority of Parliament to amend the plan. 

Then in 1990 federal legislation (Government Expenditures Restraint Act) amended the Canada Assistance Plan and put a 5% annual cap on the growth of federal contributions to the 3 “have” provinces – BC, Ont., and Alberta.

BC brought a constitutional challenge (under the Constitutional Questions Act) to challenge this revision to the legislation.  BC attempted to argue that the “legitimate expectations” doctrine applied and the federal gov’t argued that the “political questions” doctrine should apply.
Issue:
Is the federal gov’t precluded from deciding to stop spending money in a given area if it had previously entered into an agreement to spend money in that area?

Held:
No. Not only can Parliament spend as it sees fit, it can also cease to spend w/o consulting the provinces.

Discussion:
Parliament’s power to amend.

· The terms of the original plan agreement have to be interpreted: there are 2 possible interpretations:

· Static interpretation = FG obliged to pay contributions that were authorised at the time the original agreement was signed. 

· Ambulatory interpretation = FG to pay those contributions that are authorized from time to time. 

· BC argues that the amendment to the Plan was a breach of the agreement b/w the federal gov’t and the provinces in 1967.  

· The act is silent on the ability of parliament to amend the payments, so the SCC says that the interpretation act applies and it is assumed that parliament has the power to amend.  
· Looking at the Interpretation Act, every federal Act is construed as to reserve to Parl. the power of repealing, amending or revoking any power, privilege, or advantage thereby vested in or granted to any person. 
· Thus the interpretation act is in line with the Principle of Parliamentary sovereignty which says that FG cannot bind parliament and prevent parliament from amending parliament’s own statutes.
· The words “authorised to pay” were taken to mean “to pay what is authorised from time to time”.

· BC argues that s.8 of the Plan said that the agreement would continue in force so long as the provincial legislation remained in force. But under the agreement the government is obliged to pay only those amounts which parliament has authorised. So if parliament authorises less then less will be paid under the agreement. And again it is the interpretation act AND the principle of parliamentary sovereignty which allows parliament to make these changes (remember these two issues for the exam if have question on the power of parliament to amend!)
· This is not an ordinary K, but an agreement between gov’s, and s.8 allowed for either party to terminate at will 

Legitimate expectations. 

· Doctrine of legitimate expectations = an extension of the rules of natural justice and procedural fairness and it affords a party affected by the decision of a public official an opportunity to make representations in circumstances in which otherwise would be no such opportunity.  The court supplies the omission (i.e. the omission of the affected party being given a forum) where, based on the conduct of the public official, a party has been led to believe that his or her rights would not be affected w/o consultation.

· BC argues that under this doctrine it was illegal for Parl. to enact the amendment w/o consulting BC.  
· SCC makes it clear that the doctrine of legitimate expectations only ever requires consultation, never consent, of the adverse party. If it required consent then it would be a substantive right, but there is no precedent for the argument that this doctrine creates substantive rights.

· Furthermore, the doctrine is one of procedural fairness, and the rules governing procedural fairness do not apply to a body exercising purely legislative functions ( It is essential that a gov’t is not bound by the undertakings of its predecessor b/c this would fetter democracy.  
· Such legitimate expectations may be created during an election campaign. 

Jurisdiction

· Argued that some of the spending relates to s.92 HOP, so FG does not have J to reduce the funding in that regard. 

· SCC says that this ignores the sovereignty of parliament being able to change the contributions which they said they would make.  

·  But CF was argued and there it was not acceptable for the legislature of Nfld to merely repeal the act b/c was not within the J of the PG. So argued here by analogy that parliament cannot amend statute when the subject matter is within PGJ. SCC distinguishes CF b/c in that case it was a colourable attempt to interfere with the K rights between Hydro Quebec and Nfld gov. It was an attempt to do indirectly what could not be done directly b/c of the territorial limitations on the Nfld legislature. In this case there was no colourable attempt to do what could not be done directly. 
· So discard colourability and consider the question directly, is the Government Expenditures Restraint Act, in PAS aimed at an area of PGJ? ( NO, Parliament not trying to control provincial programs – the provinces get to choose what to spend the money on anyway, and FG is just trying to reduce deficit.
· SCC refuses to regulate the governments spending power: “if a statute is neither ultra vires nor contrary to the Charter then the courts have no J to supervise the exercise of legislative power”.  

Note from old CAN:

Normally it doesn’t matter how federal levies are classified as the federal gov’t has a broad power to raise money through taxation.  2 exceptions to this:  s. 109 and s. 125.

1. S. 109 – makes provinces masters of their own natural resources (vests ownership which gives a greater degree of control than simply having legislative jurisdiction in the area).  Originally, this w/ only for 7/10 provinces and was not extended to the prairie provinces until the 1930’s.

2. S. 125 – buttresses s. 109 by giving immunity from taxation for any lands belonging to Canada or the provinces.

John Deere Plow Co. v Wharton
Facts:
John Deere Plowe was a federally incorporated co. which wanted to do business in BC.  BC had a law that an extra-provincial co. couldn’t enter into contracts in the province unless it was licensed under the provincial Companies Act.  There were also penalties for operating in the province if were not licensed. The co. attempted to register under the provincial Companies Act, but its application was refused b/c there was already a co. in BC w/ the same name.
Issue:
Is the provincial law generally valid?  If so, is it applicable to the federal co.?
Held:
The provincial law is inapplicable to the federal co.

Discussion:
· S. 92(11) of the CA1867 gives the provinces the power of incorporation for co.’s w/ provincial objects, but is silent as to co.’s w/ federal objects.  These latter co.’s are under the jurisdiction of the federal gov’t by POGG.  
· The province cannot legislate so as to deprive a federal co. of it status and powers i.e. s.92.11 does not give PG the power to legislate w.r.t. federal companies. 
· The words “civil rights in the province” can be read very broadly (very broadly would allow PG to totally control the activities of federally incorporated companies in the province), but must be read as excluding matters dealt with expressly by the other parts of s.91 and s.92.

· So reading civil rights in the province narrowly ( companies with other than provincial objects are not covered by the explicit provisions of s.91 and s.92, and so must be under POGG.
· S.91.2 must be read narrowly (same as civil rights in the province is read narrowly). However the FG should decide what limits should be placed on companies whose objects extend to the entire dominion. 

· Saying that property and civil rights, and trade and commerce could both be interpreted so broadly as to cover it all, so they must both be limited so they can live together, but FG can control companies whose objects extend to the entire dominion. 

· “Province cannot legislate so as to deprive a dominion company of its status and powers”.
· So the provisions of the companies act saying that federal company cannot sue etc unless licensed are inoperative as against federal companies. 

·  This provincial law in question affects the federal co. in its “status and corporate capacity” (status & capacity) and therefore must be inapplicable to the federal co. as the prov. cannot directly prevent a federal co. from exercising the powers conferred on it by the Parl. of Canada.
· The key here is that to be invalid the law must be aimed at the “status & capacity” of the federal co.  
· PC says that cannot draw lines between s.91 and 92 in the abstract, but have to do it on case by case basis. 

· Federal co’s still bound by laws under s.92 including those relating to property and civil rights, and PG can impose license fees, but PG statutes cannot attack the status and capacity of federal co’s.

· Federal co.’s are not to have extra help or special rights so it is necessary for the doctrine of interjurisdictional immunity that the provincial law is preventing the federal co. from operating.

Ontario AG v Winner (305)
Facts:
American runs bus route from Maine via New Brunswick to Nova Scotia. NB imposes license restriction under the Motor Carrier Act. Province said that they were not regulating his business which was a federal work and undertaking (FWAU), but that the condition on the license that he could not pick up or drop off passengers in NB was part of the province regulating what is allowed to happen on provincial highways. 
Issue:
Is the FWAU subject to the conditions attached to the provincial license?
Held:
SCC – PGJ only extends to preventing picking up and dropping off those same passengers in NB, does not extend to passengers crossing the border. 

PC - province cannot prevent company that is a FWAU from operating in the province in any respect – do not divide up the FWAU.
Discussion:
· Consider s.92(10)(a) which outlines works and undertakings over which PG does NOT have J.
· AG says that must be a federal work AND undertaking for the PGJ to be ousted. PC rejects this idea. Says that then, following the opening words of s.92(10)(a) the PG would only have J on activities not listed in s.92(10)(a) if they were both works and undertakings. 
· Then say that in s.92(10)(c) the words works and undertakings are used separately – suggests disjunctive.
· Also steamships on the river are definitely federal, but there is no work when the ship leaves. Train lines + trains are the perfect example of works (the lines) and undertaking (the train), but busses are like ships and read “works and undertakings” disjunctively. 

· An undertaking is not a physical thing, but is an arrangement under which of course physical things are used. 

· Dumb wordplay argument ( S.92(10) = “Local works and undertakings other than such as are of the following classes…”. The AG then argues that the section really means PGJ is over “Local works and undertaking other than such local works and undertakings as are of the following classes….” i.e. argues that it is only the local works and undertakings in the “following classes” that the PG lost J over. Then the AG says that the bus operation is not local, so cannot be one of the things the PG lost J over. The PC rejected this saying that PG does not have J over trains, so that dumb wordplay interpretation cannot be correct. 
· Then AG argued that it only became an undertaking when Winner got the license, before that it was just a project. And so when it became an undertaking it was an undertaking that did not allow pickup / drop-off in NB, so the legislation did not affect the undertaking at all. PC says that the undertaking of picking up and dropping off in NB does exist because that is what Winner is doing, albeit in violation of the license condition. 
· AG argues that the provinces own and control the roads, so they should have full power to regulate them. PC says that PG does not have total control over roads – not allowed to plough them all up making interprovincial travel impossible. S.92(10)(a) is the part of the constitution which prevents a province from exercising autocratic power over the roads. Roads are a connecting network – so the feds have control. 

· Since Winner is a FWAU, all legislation which sterilises its functions or impairs its status and capacity are inapplicable under II. PC says (without much discussion) that the license conditions do just that, and so are inapplicable. 
· PC says that it is NOT a general rule pertaining to all persons – but is aimed at Mr Winner via the license agreement. The condition is actually to protect NB bus companies. But the point is that general provisions are less likely to be inapplicable than provisions that apply to only one individual. These are not general regulations like a speed limit. However not all universal road regulations would be acceptable – cannot stop all traffic, but each case must be evaluated on its facts. Look at PAS – is it a traffic regulation or an interference with FWAU?
· Then AG argues that even if is a subject of FGJ, if there is no FGL then the PG can regulate it. PC says that this still interferes with FGJ, and the provinces cannot interfere with interprovincial traffic. 

· PC says that either under validity (interprovincial traffic is FGJ) or applicability (FWAU) the license condition is not valid. 
· PC says would only differentiate between passengers starting and finishing in NB and other passengers if there were 2 separate enterprises, but there are not ( “the question is not what portions of the undertaking can be stripped from it without interfering with the activity altogether: it is rather what is the undertaking which is in fact being carried on”

· PC said that do not divide it up, or say that there is PGJ over the parts that could be split off as being “separate”. But do say that colourable attempts to escape PGJ by setting up add on’s to make it a FWAU will not fool the court ( Ask whether in PAS it is interprovincial. 
Capital Cities Communications Inc v Canadian Radio – Television Commission (314)
Facts:
The Canadian Radio-Television Commission (CRTC) [federal body under FGJ] made an amendment to Roger’s Cable (& other Canadian co.’s) to permit commercial deletion and substitution on a random basis on all US television stations carried on basic service.  

Roger’s Cable is licensed under the federal Broadcasting Act.  Roger’s Cable did delete and substitute certain commercials and the owners of the USA stations who sold the programs and commercials togeter sued Roger’s Cable.  

The USA cable co.’s argue that legislative jurisdiction is divided in respect of regulation of television signals received by cablevision companies and that the FG body did not have J to say that the commercials could be switched.  

So Capital cities (the USA cable co’s) challenge the CRTC, and the provinces joined in and supported this challenge.

Cable co’s say that exclusive federal jurisdiction is conceded with the reception of foreign or domestic television signals at the antennae of the Canadian cablevision co.’s, but argue that once received at those antennae federal legislative power is exhausted, and any subsequent distribution of those signals, whether in the same or modified form, w/in a particular Province is a matter exclusively for that Province.

Issue:
Does Parliament have the constitutional authority under s. 92(10)(a) to deal w/ cable distribution systems which receive and distribute television signals even though the works are entirely located w/in the province? Was it valid for the FG organisation to give permission to delete the adverts?

Held:
Yes. (SCC split 6:3 but was unanimous on the constitutional issues)
Discussion:
· Cable co’s argue that times have changed (now have cable) since the 1932 decision of the Radio Reference and the law should be reconsidered i.e. argument that technology had put the tv & radio industries in a new category from the 1930’s (i.e. Radio Reference) since they were now controllable by “local” works and no longer simply catching “radio waves” from the air.

· In the Radio reference the PC said that radio waves were under POGG as a matter not mentioned in s.91 or s.92 – gap power. Also said that radio wave broadcasting falls under “telegraphs” (this was based on how the Oxford Dictionary defined telegraph i.e. did not reference the wires) and so under s.92(10) are federal.
· Can be a FWAU whether starts outside province and comes in, or starts in and goes out. 
· PC in radio reference rejected a divided J over transmitters and receivers and here the SCC agrees that should not divide J over signals in hertzian wave from and signals in coaxial cable form. 
· The SCC reject the argument of divided jurisdiction based on the technology of the reception of Hertzian waves at the antennae and via coaxial cables to the viewers’ t.v.’s.  The SCC holds that the systems are definitely undertakings which reach out beyond the province in which their physical apparatus is located.  
· Federal legislative authority extends to the regulation of the reception of television signals emanating from a source outside of Canada and to the regulation of the transmission of such signals w/in Canada.  
· “Program content regulation is inseparable from regulating the undertaking through which programmes are received and sent on as part of the total enterprise”. Does not make sense to say the FG can regulate the carrier but not regulate what the carrier can carry – so content and equipment etc are all under FGJ.

· An undertaking is not a physical thing, but is an arrangement under which of course physical things are used – so the fact that the physical medium changes does not mean that the whole process is not a single undertaking.

· The change of technology midstream does not mean that there are two separate undertakings. 
· The SCC held that s. 92(10) was the basis for federal jurisdiction over broadcast television.  Broadcast radio would also be in this category.  The court made no reference to POGG as a basis for jurisdiction – Hogg says that this omission is so striking that it must be taken as a disapproval of that basis of jurisdiction.  
· The federal Radio and Broadcasting Acts assert federal regulatory jurisdiction over intraprovincial as well as interprovincial and international broadcasters.
· The SCC maintained its bias against divisibility and held that federal regulation extends to the content (part of the definition of the undertaking).  The SCC did leave a small place for provincial regulation – if it was entirely self-contained in the undertaking i.e. produced and then transmitted the program only in the province. 
Quebec AG v Kellog’s Co of Canada (322)
Facts:
Consumer protection act gives LG power to pass regulations relating to commercials – says that cannot have cartoons in advertising aimed at children. AG Quebec wants injunction for Tony the tiger on TV. SCC all agree that the legislation was intra vires the province. 6:3 majority said that it was applicable to Kellogg. 
Issue:
Does the law apply – is it legislation and regulation regarding broadcasting or in relation to general business activities?
Held:
The regulations relate to general business activities and not to broadcasting – is valid and does apply to Kellogg.
Discussion:
· Majority says that this is not about regulating broadcasting or radio signals, but is about controlling what a company may do in the course of its business. 
· Kellogg is not a FWAU under s.92(10)(a) or (c).

· Legislation aimed to protect children. Other provincial legislation aimed at controlling advertising has been upheld.
· “This regulation does not seek to regulate or to interfere with the operation of broadcast undertaking…it seeks to prevent Kellogg from using a certain kind of advertising by any means. It aims at controlling the commercial activity of Kellogg”.

· “Kellogg is not exempted from the application of rstr5iction upon its advertising practices because it elects to advertise through a medium which is subject to provincial control”.
· “It is Kellogg and not the television station which is sought to be enjoined. The question is whether Kellogg’s conduct has [validly] been regulated by the provincial legislation.

· Just because the advert was made in Ontario and shown in Quebec, the regulation is not a restriction on interprovincial trade, that was not the PAS of the regulation, this is an incidental effect. 

· Is federal legislation giving the Canadian Radio – Television Commission power to pass regulations on “character of advertising”, but they have actually not passed any such regulations – so there are no paramountcy problems. 
Quebec (Minimum Wage Commission) v Construction Montcalm Inc. (326)
Facts:
The D, Montcalm construction, enters into K with federal gov to build runways on R land. Then, under provincial statute, the wage commission said that D owed wages. D says that not subject to PGL b/c it was engaged in aeronautics which is FGJ, was working on R land, and b/c the contract was governed by FGL.

Issue:
Is Montcalm subject to the legislation?
Held:
Yes.
Discussion:
· Wage laws relate to property and civil rights in the province – the legislation is valid – just a question of applicability. 
· FG has no J over labour relations nor over terms of K of employment, BUT may assert J over these if they are a primary part of some other single federal subject. 

· If is a federal undertaking then PG loses J over otherwise provincial topics like labour and K law. 

· “Whether an undertaking, service or business is a federal one depends on the nature of its operation” ( “look at the normal or habitual activities of the business as those of a “going concern”.

· D says that airports and their construction is included in Aeronautics which is FGJ. SCC said that casual factors such as Montcalm doing runway construction for this particular job do not bring it into FGJ. Although airport planning and design is FGJ, physical construction of airports is not an integral part of aeronautics. 
· “that wages shall be paid by an independent contractor like Montcalm to his employees engaged in the construction of runways is a matter so far removed from aerial navigation or from the operation of an airport that it cannot be said that the power to regulate this matter forms an integral part of primary federal competence of aeronautics or is related to the operation of a federal work, undertaking or business”.
· Notre-Dame case: Municipality cannot specify the nature of the ditch alongside the (federal) railway, but can specify that the ditch must be kept clean for good waterflow.  However it was ultra vires PGJ to state that railways must erect fences or be liable for cattle killed by trains – this started to define the design and implementation of railways. So PG can specify things that affect physical condition (cleanliness), but not structure (design).
· In this case the PGL does not affect structure – relates to labour issues.

· WCB v CPR ( railways are liable to workers compensation schemes. 
· Application of provincial law must not interfere with the operation of a federal undertaking, but that is not happening here. 

· Draws analogy with Kellogg’s case where regulating the company which had some connection with FG HOP did not make it FGJ. “Montcalm is not an aeronautics undertaking any more than Kellogg was a broadcasting undertaking. 
· Montcalm argument is based on the nature of the work it was doing, but cannot have the nature of the undertaking changing with every new job site.  Don’t focus on casual or temporary factors in constitutional cases. 
· SCC rejects the argument that Montcalm is not subject to PGL because are working on federal land. PGL still applies to federal land, just as it applies to Indian reserves. 
· Third Montcalm argument – Federal legislation governs the contract. D says that Fair Wages and Hours of Labour Act covers the field. SCC says that can have PGL and FGL side by side, and here there is no conflict. Montcalm has to show that it cannot comply with provincial law without committing a breach of federal law – this was not proved, so argument fails. 

Note:
· In Greater Toronto Airports Authority v Mississauga the PG was not allowed to levy development fees on the airport construction and said that the PG building code did not apply whether aeronautics fell under POGG or s.92(10)(a).
Westcoast Energy Inc. v Canada (National Energy Board) (335)
Facts:
Westcoats applies to National Energy Board for approval of expansion to pipeline – board declined J saying that was not going to be a FWAU. 
Issue:
Is the expansion of the pipeline a FWAU
Held:
Yes, the majority concluded that the proposed facilities would form part of a single federal transportation undertaking in and of itself – did not consider if it was essential, vital and integral to the mainline transmission pipeline which is the second option for classifying the undertaking as a FWAU. (McLachlin dissenting)
Discussion:
· Generally local works and undertakings are under PGJ, s.92(10)(a), but there are exceptions. 
· Effect of s.92(10)(a) is that interprovincial transportation and communications works and undertakings are within FGJ.
· Pipeline which crosses provincial borders is under transportation under s.92(10)(a).

· Pipeline extension could be under FGJ under s.92(10)(a) in 2 ways:

1. If the extension itself is a FWAU.

2. If the extension is integral to the main line which does come under FGJ.

· New pipeline addition is entirely within BC.

· Hogg says that undertaking = organisation or enterprise.

· “the primary concern is not the physical structures or their geographical location, but rather the service which is provided by the undertaking through the use of its physical equipment”. 

· “the mere fact that a local work or undertaking is physically connected to an interprovincial undertaking is insufficient to render the former part of the latter”. 
· “The fact that both operations are owned by the same entity is also insufficient”
· “the reality of the situation is determinative, not the commercial costume.”

· “a single entity may own more than one undertaking”.

· To be a single federal undertaking must be functionally integrated and subject to common management control and direction. Common ownership, integration and management will point to a single federal undertaking. 
· Physical connection is not determinative. 

· Very fact dependant, look at your case – “The manner in which the undertaking might have been structured or the manner in which other similar undertakings are carried on is irrelevant”. So evidence of industry standards is irrelevant. Must ask how integrate the two activities are in the case of Westcoast itself.  

· Empress hotel – was not integral to CNR’s business, although it may have been if it was exclusively for train passengers. 

Note:
· Because was a FWAU under stage 1 of the test, court did not consider if it was “essential, vital and integral” to the mainline transmission pipeline which is the second option for classifying the undertaking as a FWAU.

· This was considered in United Transportation Union v Central Western Railway: Said must decide if the relationship between the subsidiary operaion and the core federal undertaking is “vital”, “essential” or “integral”.
· The analysis is functional and practical – again you do not look at the corporate costumes, but at the actual relationship in practice between the two entities, again very fact specific.
Ordon Estate v Grail (340)
Facts:
2 boating accidents in Ontario resulted in 4 negligence actions. P wanted to use PGL – Trustee Act, Negligence Act, and Family Law Act. D said that maritime law applied (Canada Shipping Act).

Issue:
What is the scope of maritime law and what is its relationship to provincial law?
Held:
SCC modified maritime law such that can incorporate some PGL of general application, but only when it relates to peripheral maritime law issues. In this case the PGL would indirectly regulate a essential core element of maritime law, which is unacceptable, so the PGL does not apply in this case. 
Discussion:
· Canada shipping Act enacted under s.91(10).
· Canada Shipping Act, and therefore maritime law does not account for actions by siblings, deceased’s executor, claims for loss of guidance care and companionship, or for a general regime of apportionment according to fault (contributory negligence). The provincial statutes do cover these matters. 

· P says that the provincial statutes should be allowed to fill in the gaps. 

· Before 1976 contributory negligence under provincial statues was applied to some maritime cases, but then things changed and the following rules applied:
1. A matter is maritime law if it is so integrally connected to maritime matters as to be legitimate Canadian maritime law within federal competence. 

2. Maritime law is uniform across the country and not affected by provincial statutes.

3. Most maritime law comes from English law under the Admiralty side of the English High Court. 
4. English admiralty law was incorporated into Canada in 1934, but reference in Canadian Maritime law can also be made to other jurisdications. 

5. Having uniform maritime law is important for Canada – and some of it will come from conventions. 

6. If there is a gap, the non-statutory principles embodied in Canadian Maritime law apply, look to them before provincial law. 

7. Canadian maritime law is not static or frozen.

· SCC develops a 4 stage test for determining whether a provincial statute is applicable. 

 Step 1 – Identifying the Matter at issue:
· Is the specific subject matter within the exclusive federal legislative competence over navigation and shipping under s.91(10)

· Is it, in PAS, a matter of maritime law, or one of local concern involving property and civil rights or another s.92 matter. 

· Is the subject matter so integrally connected to maritime matters as to be legitimate Canadian maritime law.
· Consider the factual context of the claim.

Step 2 – Reviewing the Maritime Law Sources:
· Is it necessary to use a provincial statute, or is a counterpart available in federal maritime law itself. 
· If issue is covered by maritime law and provincial law then is still possible that can apply the concepts together. 
· Look at all sources of sources of maritime law: statutory and non-statutory, national and international, common law and civil law. 
· Court should not rush into constitutional analysis of whether provincial law should be applied until all sources of maritime law have been evaluated. 
Step 3 – Considering the possibility of reform:
· Can the non-statutory Canadian maritime law be altered in accordance with the principles of judicial reform.

· Court must do this step even if the parties do not argue it. 

· Discusses Bow Valley Husky where P wanted to use Nfld. Contributory Negligence Act. There the SCC said that although was no federal law there was no gap, but that the law was that there was no apportionment of liability, but that contributory negligence was a complete defence. 
· But must be cautious with law reform. Must look to all sources of maritime law when considering change – including international law and the effect on Canada’s treaty obligations and international relations.
· Maritime law is a sui generic body of law.

· The main vehicle for law change is the legislature. Judiciary only does incremental. 

Step 4 – Constitutional Analysis. 

· Only come to this step if unable to resolve it on non-constitutional grounds

· Is a particular provincial statute applicable in the context of the maritime law claim. 

· PAS doctrine – it is OK for PGL to affect matters coming within the exclusive FGJ.
· II – where PGL trenches on exclusive FGJ, it will bye inapplicable to that extent. Cites Bell Canada v Quebec as authority for the argument that FG HOP “possesses a basic, minimum, and unassailable content which the provinces are not permitted to regulate indirectly through valid laws of general application”.  So if the undertaking relates to a FG HOP then all aspects of the “essential core” of the undertaking will be in FGJ i.e. FGJ extends to those aspects normally in PGJ. (note that Edinger says that in this passage the SCC is changing definition of II – see class notes.)

· So the secondary effects of provincial laws of general application have no application to the essential core of undertakings under FGJ. Note that normally secondary effects of valid provincial laws are irrelevant, but here they make the PGL n/a.
· Maritime negligence law is a core aspect of FGJ over maritime law. 
Application to this case

· Can’t have maritime law muddied by provincial laws on so vital and central a topic such as negligence. Maritime law already defines the range of claimants, the scope of damages and the apportionment of liability. 

· So must read down the provincial statutes in so far as they trench on these aspects of maritime law. 

· Does not mean that in other cases PGL of general application will not apply to maritime law, but not in this case, not on an issue so fundamental and core as negligence in maritime law. Rules of court or provincial tax for example could affect maritime law.
· Cannot have provincial statutes indirectly regulating the fundamental aspects of maritime law, this would undermine the critical uniformity in maritime law which is defined partly by international treaties etc. 
· Obsession with uniformity in maritime law extends to all crafts (commercial to private recreational) and all waters (tidal and non tidal). 
Kitkatla Band v BC (351)
Facts:
First nations want to protect culturally modified trees (CMT’s). Say that the Heritage Conservation Act (RSBC) is not applicable to Indians because Indian affairs are FGJ. So they say that the permit which the PG gave the forestry company to destroy CMT is invalid.
Issue:
Is the legislation applicable to first nations trees?
Held:
Yes – is valid legislation. 
Discussion:
· The heritage act generally just protects, but then acknowledges that is a balance between other society values and preserving heritage, so in some cases will allow destruction of some heritage property. 
· s.88 of the Indian Act (RSC) says that provincial laws are applicable to Indians so long as they do not contradict treaties, the Indian Act or any regulations under it, or other federal legislation (paramountcy) 
· Must begin by asking if the heritage act is in PAS law in relation to Indians? Adopts the test from Global securities:

1. Do the impugned provisions intrude into a federal HOP, and to what extent?

2. If the impugned provisions intrude into a federal HOP, are they nevertheless part of a valid provincial legislative scheme?

3. If the impugned provisions are part of a valid provincial legislative scheme, are they sufficiently integrated with the scheme?

· Says (para 41) that if is found to be valid PGL then can consider II and s.88 of the Indian Act. 
· First nations are subject to PGL – “First nations are not enclaves of federal power in a seal of PGJ”. However PGL cannot be aimed at first nations (PG cannot pass laws which deal specifically with first nations rights or status). 

· “Nevertheless, “singling out” should not be confused with disproportionate effect”, it may still be a law of general application. 
· This legislation does not single out aboriginals, it just has a disproportionate effect on them, but this does not make it invalid. In fact overall the Act will be more useful to first nations than others because first nations have more things that they want protected. 
· So is valid and applicable PGL.
· Heritage Act does not apply to reserves or to other established Aboriginal rights. 

· Says that the fact that AG Canada supported the legislation in persuasive. 

· No discussion of paramountcy is needed because there is no competing FGL.
· This PGL does not intrude on a federal government HOP. Provisions do not affect the essential and distinctive core of Indianness which would engage the FGJ. 

· Says that no discussion of II is needed because does not infringe on the core of federal power over first nations. 
· Says that in other cases heritage issues may relate to the core of first nations identity, and in that case PGL may be inapplicable, but that that is not the case in this instance. 

Multiple Access v McCutcheon (363)
Facts:
The SCC applied a provincial “insider trading” law to shares in a federally incorporated co. despite the existence of an applicable federal law prohibiting insider trading.  The statues were very similar.
Issue:
Is the PGL operable?
Held:
Yes – can operate together.
Discussion:
· The statutes were valid.
· Covering the field test is rejected.

· Dickson held that the provisions of Ont. securities law relating to insider trading were not rendered inoperable by the substantially identical provisions of federal corporate law.  

· The definition of conflict for the purposes of the doctrine of paramountcy is where compliance w/ one law will result in a breach of the other law. (“express contradiction” test)

· This case indicates that “duplication is not a test of paramountcy”.  Overlap or even absolute duplication is not a “conflict” b/c of the double aspects doctrine.

· For the question of double jeopardy, the SCC said that judicial discretion would be adequate to deal w/ this issue.

· Duplication is the ultimate harmony, and any untidiness or inefficiency is just the consequence of having a federal system. 

Husky Oil Operations v MNR (367)
Facts:
This case deals w/ a potential conflict b/w the federal Bankruptcy Act and a provincial Worker’s Compensation Act.  
The WCA says that the principal is liable for the money the contractor owes the WCB for WCB premiums, but it entitled to indemnification from the contractor. In this case the principal paid such monies, but then the contractor when insolvent.

There is a conflict b/c the federal act operates on a sub-strata of provincial law by saying that all property in bankruptcy vests in a trustee at the time of bankruptcy BUT leaves determination of exactly what belongs to the bankrupt to provincial law.  
The provincial laws create priorities for creditors (i.e. secured, preferred, unsecured).  Provinces often create their priorities by statutory liens or trusts.  Therefore, the provincial laws have the effect of putting Crown agencies into the secured creditor class.  However, the federal Bankruptcy Act has an exhaustive list of who is a preferred creditor so there is a possible conflict.  
In this case, the head contractor was the guarantor for the amount owed to WCB and this amount was set off against the amount owing under the contract w/ the sub-contractor.  The sub-contractor went bankrupt and the provincial laws say that whatever is owned to the sub-contractor is its property and must be paid to the TE in bankruptcy.  The Bankruptcy Act expressly allows setting off so everything seems okay.  
The problem here is that the SCC is persuaded that this combination of legislation is creating secured creditor status for the WCB even though it is listed in the Bankruptcy Act as a preferred creditor.  

Issue:
Can Husky Oil set off the amount it owes to its subcontractor.
Held:
No – the provincial law is inapplicable. Edinger is concerned w/ the judgment in this case as it seems to be confusing the doctrine of operability w/ the doctrine of applicability. Edinger says that it should be inoperable under paramountcy, not “inapplicable” under II.
Discussion:
· The SCC decides that it was impermissible for prov. law to make parties secured creditors when they are expressly listed as preferred creditors in the BA.  This effect is the key reason why the majority says the PGL cannot be used.

· Set off is allowed under the BA, but only to prevent payment of a debt when the insolvent owes you more money than you owe him. Third parties cannot benefit from the set off. So must read the PGL down to the extent of the conflict: s.133 of the Workers Compensation Act is inapplicable in bankruptcy.

· Says that it is a goals of the BA are to ensure equitable distribution of a bankrupt debtor’s assets and to financially rehabilitate insolvent individuals.  

·  FGJ over bankruptcy gives it the exclusive right to determine the order of creditors. 
· Priority of PG claims are determined under BA.

· The majority of the SCC decides NOT that the provincial legislation is inoperable BUT that it was inapplicable (rejected the doctrine of paramountcy). Weird b/c no federal entities were involved!

· This decision had the same result for the provinces as if the statute had been declared inoperable but Edinger is worried about the purity of the doctrines.  If the courts apply the doctrine of applicability to areas of jurisdiction, this will seriously undercut the “pith and substance” doctrine.

· Paragraph 16 seems to suggest that whether or not you use the word inoperative or inapplicable depends on whether or not there is a conflict. “Inapplicable” is when there is no conflict (this is the case with II when you don’t even need to have a FG statute for the PGL to be declared inapplicable), and “Inoperative” is when you have a conflict – not this can’t be right – in para 35 it says that clear conflict leads to conclusion of inapplicability. 
· Quartet of decisions: Any attempt by the provinces to alter the order of creditors determined by the BA will fail. Furthermore provinces cannot influence the definition of terms used in the BA which is federal legislation. Even if the PAS of PGL is not to change the order of creditors, if that is the incidental effect, it is still unacceptable and the legislation will be read down. So this is like the II approach which says that cannot infringe the core rather than that PAS approach which ignores incidental effects. Also para 43 says that is an issue of applicability, which is II type language. Sounds to me like the SCC is saying that the core is very big for Bankruptcy and insolvency. 

· Para 37 – nationally homogeneous system is important for Canadians and for international trading partners. 
· In this case the provincial law is valid, and applies except when conflicting with BA.
· Confirms in para 45 that PG legislative intention to intrude is not necessary, the very fact of intrusion means that is inapplicable. 
· If the principal had fully paid the contractor, and now wants the WCB premiums back from the contractor, then the principal would be a preferred creditor. 

· Says that it is inapplicable as opposed to inoperable because bankruptcy is not a double aspect matter – FG has exclusive J. Seems to make a point of a difference between operative and inapplicable in para 81, but then in quote in para 83 it seems that Gonthier accepts LF saying that inapplicable and inoperative are alternatives???

· Gonthier summarises the procedure as follows for when PGL and FGL conflict (para 87):

1. Ask if both valid

2. If so, are they in operational conflict?

3. If so, FGL prevails and PGL is inapplicable.
If is a topic of exclusive FGJ, then PGL is ultra vires to that extent.

If a double aspect matter, PGL just inoperative to that extent. 
Incidental or ancillary effects are not allowed if there is an operational conflict (no traditional PAS approach allowed).

Dissent (Iacobucci + 3 others i.e. this was a 5:4 split).

· The dissent discussed the doctrine of paramountcy in the traditional way.

· Said that the change in order of creditors was an incidental effect to the valid legislation and that the conflict was not significant enough to warrant invalidation under the doctrine of paramountcy.  
· Says that the statues are not in conflict, but are complementary. 
· Says that must be a more than incidental and ancillary effect before paramountcy invoked. 
· Says that Gonthier has introduced a new doctrine of applicability which is confusing. 

Law Society of BC v Mangat (390)
Facts:
Immigration act (FGL) says that do not need to be a lawyer to assist immigrations before the refugee board. PGL says you do. Injunction sought by Law society. 
Issue:
Are the statues in conflict – does paramountcy apply?
Held:
Yes, PGL frustrates the FGL intention, PGL inoperative. There is a conflict so FGL prevails. 

Discussion:
· FGL

· Determine PAS – granting rights to aliens

· Identify HOP – s.91(25) aliens and naturalization and s.95.

· PGL

· Determine PAS – regulate the practice of law in the province
· Identify HOP - s.92(13) property and civil rights and s.92(14) administration of justice.
· Says that different provisions of the statute will fall under different HOP and that one section can be justified under one HOP.
· The statutes are both valid and apply insofar as they do not conflict. 

· Considered II but said that paramountcy was the more appropriate doctrine. If II was to apply that would exclude PGL even if FG L did not exist – this cannot be right, clearly the provinces can legislate on representation in legal proceedings. Holding other wise would mean that the FG regulated but the PG controlled the legal proceedings.
· No clear boundary between PGJ and FGJ in this area. 

· Says that paramountcy is “supple” (para 54) – so if struggling to make a paramountcy argument work – quote this.

· FGL in this case allows non lawyers to represent clients at refugee board, and there are many other instances in which non-lawyers can be counsel. 

· The presumption of constitutionality only applies when there are reasonable alternatives – is not a basis for supporting a weak argument. 
· There is no requirement for the FG to regulate the “other counsel”. Just because there are no regulations under the statute yet does not mean that the statue provisions are not applicable. 

· To the extent that FG does not cover all areas, the PG can legislate and regulate. 

· There is a conflict in operation when the PGL displaces the purpose of Parliament. 
· In this case it is impossible to comply with the PGL legislation w/o frustrating the intention of the FGL. 
· Says that the PGL is “inoperative” (This follows the test from Husky) to the extent that it requires counsel at refugee board hearings and who provide immigration information to be registered lawyers. 
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