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Acronyms:

APP = Applicability

CCC = Criminal Code of Canada.

CV = Constitutional validity.

DOP = Division of powers.

ET = Extraterritoriality.

FG = Federal government.

FGL = Federal government legislation.

FIC = Federally incorporated company.

FWAU = Federal work and undertaking.

J = Jurisdiction (FGJ, PGJ)

HOP = Head of power. 

II = Interjurisdictional Immunity.

PAS = Pith and substance

PG = Provincial government  

PGL = Provincial government legislation.

RASC = Real and substantial connection. 

UV = Ultra vires.

Advising_FG_legislators:

General advice

· Form is important:

· POGG Emergency legislation must be temporary.

· POGG NCB should be indivisible. 

· Crim law = prohibition, penalty, public purpose. 

· Be aware of which HOP you are aiming for. 

· Do it by criminal law.

· Use declaratory power under s.92(10)(c).
Advising_PG_legislators:

General advice

· Be aware of which HOP you are aiming for. 

· Form and substance - Sometimes can do indirectly what you can’t do directly – put a stop to nude entertainment by attaching the prohibition and the penalty to the licensing scheme (Rio). However in Churchill were unable to indirectly put and end to the K with Quebec. 

· Obtain evidence to substantiate the purported purpose of the legislation (Morgentaler).

· If want to address a local problem – use municipal bylaw, not provincial statute. 

Drafting criminal type law: 

· Long penalties clauses and offence descriptions in regulatory scheme will start to look like criminal law. 

· Do it by regulation / licensing scheme (Rio, Siemens) i.e. no penalty, just take away license. And if you do want to have prohibition + penalty for public purpose, then best to attach it to a valid regulatory scheme and argue AD.
· Target those not covered by the criminal law e.g. attach penalties to the business, not the employee (Rio).

· Avoid draconian penalties, keep the fines small (Part of the reason Morgentaler legislation in Nova Scotia failed).

· Do not copy the wording of the criminal code (Morgentaler, Original licensing scheme in Rio).

· Can incorporate the criminal law by reference (Rio dicta).

· Be preventative – eliminate conditions which facilitate crimes, do not punish ex post facto.

· Do not touch on traditional areas of criminal law (abortion – Morgentaler, solicitation – Westendorp).

· Can address moral issues, but that cannot be the dominant purpose (Siemens). 

· Muzzle the ministers – ensure no-one says the CCC is inadequate, else will be seen to be supplementing not complementing (Morgentaler). 

Enquiry

· If going to do an inquiry, do not name individuals (Consortium).

· Do not track CCC language in provincial inquiry terms of reference (Consortium).

· Emphasize the property aspects. 

Regulating business

· Emphasize local nature. 

· Frame it as regulation of local business.

· Do not allow PGL to have an effect on cross border K’s, try not to even mention contracts at all (Burns). Rather say that it is an offence to be in possession of item not purchased from the board. 

· Be ready to argue AD, it could have worked in Burns if AD had been around. 
Arguing_for_FG:
· Has expanded beyond being merely a matter of local concern to being a matter of national concern (POGG).

· If defending FGL under NCB of POGG then characterise narrowly in Zellerbach test.

· Say PGL is a colourable attempt to pass criminal law b/c effectively restricting morally contentious behaviour by attaching conditions to a regulatory scheme.

· So regulating morality is the dominant purpose of the PGL.

· Look for similar provisions in CCC. 

· Say is a Canada Wide issue.

· Just because a transaction occurs entirely within a province does not mean that it is immune from FGJ (Carnation).

· Say is actually in relation to a specific FG HOP – incl POGG, so PGL is invalid!

Arguing_for_PG:
· Is a matter of private or local concern s.92(16).

· If attacking FGL under NCB of POGG then characterise broadly in Zellerbach test.

· Say that POGG NCB N/A because just a new version of old topic – internet is communication.

· Always argue the federal principle.

Legislation accused of being criminal law

· Is not criminal law b/c:

· Is regulatory not blanket prohibition (Dissent in Hydro Q)

· Is preventative, not punitive (Dupond).

· Is complementary (prevents conditions which facilitate crime), not supplementary i.e. does not aim to fill in gaps in the criminal law (Dupond, Morgentaler). 
· Is limited in time and space (Dupond).

· Say that the moral regulatory effects are merely incidental, not the dominant purpose (Siemens, Rio).

· Show that object and purpose are valid (PAS aimed at local matters) and that extraprovincial effects are merely incidental (Carnation). 

Attacking_PGL_as_being_criminal_law

· Regular statutory interpretation – does it apply to your client.

· Pick PG HOP it could possibly be.

· Consider form: Prohibition, penalty, public purpose.

· PAS:

· Object: 

· Purpose: Does it target questionably immoral behaviour?

· Legal effect: Look at the form! How big are the penalties?

· Ancillary doctrine: Is the intrusion more than merely incidental?

· Severability

· Colourability

· Say regulating morality is the dominant purpose of the PGL. Look for similar provisions in CCC. 

· Say PGL is a colourable attempt to pass criminal law b/c effectively restricting morally contentious behaviour by attaching conditions to a regulatory scheme.

· PGL not allowed to intrude upon FG criminal law J under the guise of a regulatory scheme (Rio).

· Regulatory schemes can have moral aspects, but that cannot be the dominant purpose (Rio, Siemens). 

Double_Aspect_Matters:

· Liquor (Russel and [Local Prohibition, Rio])

· Even if subject is covered by national concerns branch of POGG, PG may still be able to legislate (Temperance federation). 

· Health (RJR), but not abortion, which is traditionally criminal law (Morgentaler).

· Environment (Hydro Q).

· Driving (MVA and CCC).

· Controlling public gatherings (Dupond and CCC), but not solicitation on streets (Westendorp). 

· Dupond says that if FG has failed to exercise its power that should not sterilise the power to act under provincial authority.

· The absence of FGL does not enlarge PGJ (Morgentaler).

· If it is a double aspect matter then the PGL can use similar wording to the FGL ( ), but otherwise it may not (Morgentaler). 

· Matters “traditionally” covered by the criminal law are not double aspect matters (abortion, solicitation). 

· Gambling (Siemens).

· Incorporation of companies (s.92(11) and [POGG and s.91(2)]. 

· Television (POGG and s.92(10)(a), but PGJ if locally produced and distributed (Capital Cities)).

· Aeronautics / Railways (Montcalm – airport/railway planning and design is FGJ, but no II when involved in construction, ditch cleaning etc.).

· Securities (McCutcheon).

· Representation at judicial proceedings (Mangat) ( if is a gap in FGL, then PGL can fill it. 

· Agriculture and immigration under s.95.

· Be aware of the dialogue between the judiciary and the legislature. 

· Non-renewable natural resources – S.92A

Enquiries

· Provinces can have inquiry on any topic (s.92(14) and other HOP give J), but may not be able to implement / act on the findings (Consortium).

· Terms of reference of inquiry are important, can be challenged on two grounds

· II – federal organisations immune from PG regulation and inquiry w.r.t. internal matters. 

· Interference with matters under s.91(27) (Starr).

· Terms of reference of the inquiry should not use similar wording to that found in CCC (Starr).

· OK to incidentally uncover criminal conduct during inquiry (Consortium).

· Do not name individuals in provincial inquiry. Do not have police officers working on provincial inquiry. Risky to have police investigation and provincial inquiry running side by side – those being investigated may say that they do not have procedural protection under the inquiry (Consortium).

· Colourable if the dominant purpose is to investigate criminal type conduct – then should do criminal enquiry so that the A has all the procedural protections. 

· Federal inquiry could also be colourable, but then it would be challenged Under Charter, not DOP.

General_comments
· C is living tree, original intent only binding for s.91(26). 

· Original intent binding for regular statutes. 

· The legislature has corporate not individual intent. 

· Don’t forget to inform the AG if you are going to be challenging constitutional validity. 

· Apart from emergency legislation, the older the legislation is, the less likely it is to be struck down (Zelensky) unless there is a change in circumstances (Margarine Ref). 

· If similar statute upheld before then you should argue that circumstances have changed. 

· Presumption of constitutionality, read ambiguity in favour of the legislating body (Siemens).

· Not for the court to consider the effectiveness / wisdom of the legislation, only the CV (Anti-Inflation). 

· Municipalities can pass laws to prevent disorder in their J (Dupond).

· Does the statute being challenged have a preamble?

· Lower standard of scrutiny for environmental legislation (Hydro Q).

· Watch for stray issue of standing – Charter of Montreal says any ratepayer can challenge by law (Dupond).

· If is a bylaw – has authority been validly delegated to the municipality?

· FG AG intervening to support PGL is persuasive (Siemens, Kitkatla).

· Cannot delegate legislative J to another co-ordinate of the federal system, but can to a marketing board. 

· CA1867 - s.121 – not supposed to have barriers to provincial trade. 

· Limitation period (PGJ) attached to Railway Act was not justified by ancillary doctrine. 

· There is exhaustive J in Canada, someone can always legislate.

· Constitutionally required to recognise judgements from other provinces – full faith and credit (Morguard).

· Zellerbach, Churchill, General Motors ( matter will not be removed from PGJ unless there is a degree of provincial inability, but this is not the case for recognition and enforcement of judgements. However Morguard detracted from PGJ to recognise foreign judgements. 

· Is the bylaw authorised by a valid provincial statute (Allard contractors).

· Interpretation act – every statute can be amended, also parliamentary supremacy (Canada Assistance Plan) – these are both issues if the power of parliament to amend is in question on the exam.

· Possible stray issue = legitimate expectations (Canada Assistance plan – p51 CAN, but it does not create substantive constitutional rights).

· Never forget about statutory interpretation as an issue. Static v ambulatory is a choice when the provisions of a statue provide for assistance but do not say how long it should last (Canada Assistance Plan).

· Don’t forget about R immunity under s.125, even for the PG.

· Single provision can be justified on multiple HOP (Mangat).

· Is there actually evidence of PGL restricting interprovincial trade? (Carnation)

· Zellerbach says that freshwater pollution is PGJ, salt water pollution is FGJ.

Preamble:
· The preamble which is the “grand entrance hall to the castle of the constitution” says that the union should “conduce to the welfare of the provinces”.

· Constitution similar to UK – so can pass emergency legislation (Fort Frances).

· No taxation w/o representation (s.53 CA1867) (Eurig).
Values
Federalism
· Process by which diversity is reconciled with unity – distribute power to level of government best suited to carry out the obligations of the power in question. 

· Against the federal principle to have different levels of gov encroach on each others powers (Local Prohibition).

· Gap topics under POGG should be narrowly defined to prevent erosion of PGJ (Dissent in Anti-Inflation, Zellerbach). 

· FG must get PG approval before signing treaties on PG HOP, else erode PGJ (Labour conventions).

· Allowing FGL under criminal law on broad environmental issues erodes PGJ (Dissent in Hydro Q)

· Cannot read s.91(2) expansively else it would void PGJ (Parsons, John Deere).

· The declaratory power under s.92(10)(c) is contrary to federalism. 

· The 5 requirements set out in General Motors for FGL to be within the general trade and commerce power under s.91(2) are designed to protect PGJ. 

· Real and substantial connection for enforcement of foreign judgements being constitutionalised in Morguard is in line with the federal principle – should respect other province’s judgements. 

· S.125 – different levels of government cannot tax each other. But s.125 only applies to taxes under s.91(3) and s.92(2) – if it is a fee charged as part of a regulatory scheme then the other level of government has to pay. 

· S.92(13) cannot be read too broadly, that would erode FGJ (John Deere).

Democracy
More than just minority rule – respect for minority rights. 

Constitutionalism 

Constitution is above the government’s right to act, is the governments source of legitimacy. 

ISSUES:

Colourability
· Require evidence of ulterior motive, not ineffectiveness to establish colourability (RJR).
· Look at actual intent (subjective) ( Press conferences (Roncarelli).

· Allegedly criminal law which has actual purpose of regulating industry will not be valid (Margarine).
· Will not allow FG to use crim law manner and form to invade PGJ (Hydro Q, majority said was OK, dissent said colourable).

· PGL not allowed to intrude upon FG criminal law J under the guise of a regulatory scheme (Rio).

· If the means chosen do not logically achieve the purported goal, this will suggest ulterior motive (Morgentaler).
· Timing and the speed with which legislation is passed may indicate colourable motives (Morgentaler).

· A lack of research / evidence confirming the need for legislation achieving the purported purpose will indicate colourable motives (Morgentaler). 

· Motive of the executive, as opposed to the legislature, may also be relevant (Morgentaler), consider ministerial statements when the Bill was introduced.
· Regulatory schemes can have moral aspects, but that cannot be the dominant purpose (Rio, Siemens). 

· A provincial inquiry may incidentally uncover criminal conduct, but that cannot be the dominant purpose. The inquiry cannot be a substitute for a police investigation (Consortium). 
· Federal inquiry could also be colourable, but then it would be challenged Under Charter, not DOP.

· Extrinsic evidence is needed to establish colourability (Consortium).

· Even if form is perfect, events preceding legislation may indicate colourable motives (Churchill). 
· When FG cuts funding that is not likely a colourable attempt to control matter within PGJ (Canada Assistance plan).

· Unlikely to be colourable when legislating w.r.t. your own tax revenue (Canada Assistance Plan). Also unlikely for crim. law. 
· Siemens said that the PAS of the PGL was not to prohibit immoral behaviour and therefore it was valid. This implies that if such is the PAS of PGL, then it would be invalid for colourability. Such a colourability argument failed in Rio (and there was not even a dissent), but it is still a valid argument to make against PGL which attaching conditions to a regulatory scheme i.e. say that it is not ancillary, but is the PAS of the legislation.
Extraterritoriality (Only attacks PGL)

Whether foreign PGL applies:
1. Regular statutory interpretation – are you (or is your act) covered by the statute.

2. ET validity: 
Under Churchill, consider PAS of the statute. What is the dominant purpose of the statute? Is it aimed a matter within PGJ? If in PAS the statute falls within PGJ then ET effects are irrelevant (but then there is the issue of Colourability). 

If decide that statute is aimed at a particular tort or a contract or individual / relationship, then: Locate that tort or contract to determine if it is in PGJ (Churchill). 
Under Unifund:  Determine RASC based on enacting J, subject matter of the PGL, the entity regulated.
3. ET applicability: Is there a RASC which makes the foreign statute applicable (Unifund)?

· PGL does not apply to matters for which there is not a RASC.

· RASC depends on relationship between: enacting J, subject matter of the PGL, the entity regulated. [Do not need physical presence to have a RASC (Unifund)].
· Applicability conditional on order and fairness (comity).[In Hunt the blocking statute was inapplicable].

· Order and fairness are purposive and applied flexibly. 

4. II – Are you immune?
· Don’t consider ET effects which produce rights, only those that derogate from extra-provincial rights. 

· PGL which allows investigation in province for foreign law enforcement is within PGJ (Global securities).
· Valid PGJ PAS of reciprocal enforcement agreements is to have BC laws obeyed in foreign J / to maintain ethical standards in our community, and ET effect of helping enforce foreign laws is merely incidental (Global securities).
· In Hunt the PAS of the PGL could have been either “litigation in another J” or “protection of local business” – so, under the first option it could have been found invalid on the Churchill rule of ET, did not have to invent a constitutional principle.
· S.92 starts out “In each province…”, not PG can legislate ET.

· Was no RASC in Unifund – BC person not bound by that Ontario legislation.

· If you want PGL to be applicable, can argue that Unifund only applies when there is a CONFLICT in PGL. 

· For RASC should really be comparing – that is what Unifund did not do. “Soverignty and comity mean that you cannot legislate over citizens in a foreign J unless there is a RASC.

Interjurisdicational_Immunity (Applicability of PGL)
· BEFORE DO II, CONSIDER VALIDITY:

· II has to be claimed, with justifications given. 
· Do not need existing FGL to make PGL inapplicable under II (Winner).

· Classic II:

1. Is it a federal entity? FWAU (s.92(10)(a)), WFGAC (s.92(10)(c) (Bell #1)), FIC, AG, RCMP, Banks, Indians (Kitkatla).
· “Work and undertaking” in s.92(10)(a) is read disjunctively (Winner). 

· Undertaking = not a physical thing but and arrangement under which physical things are used (Winner), an organisation or enterprise.

· Can be a FWAU w/o having works in the province (Winner).
· Do not divide up FWAU into component parts / activities, ask what the undertaking is overall, and whether the PGL effects its status and capacity, but colourable add on’s to allow classification as a FWAU to avoid PGL will not fool the court (Winner, Kellogg). 

· Concept of indivisibility applies to communication signals when they change medium i.e. still under FGJ under s.92(10)(a) (Capital Cities).

· Program content is inseparable from the undertaking, and is also under FGJ (Capital Cities). 

· Consider the normal or habitual activities of the business as a “going concern” (Montcalm).
· Is the company regularly involved in activities integral to the FGJ? (Montcalm).

· Don’t focus on casual or temporary factors (Montcalm).

· PGL still applies on federal land (Montcalm).

· Particular works could be FWAU if either (West Coast)

· Are a FWAU themselves (West Coast)
· Are vital / essential / integral / necessarily incidental (strict application of ancillary doctrine) to a larger system which is a FWAU (United Trans.).

· Mere physical connectivity or common ownership with a FWAU is insufficient to render the attached item a FWAU (West Coast). Functionally integrated? Common ownership and control?
· The way in which the undertaking could have been structured is irrelevant, is fact dependant (West Coast) [Not sufficiently integrated for Empress hotel case]. 

2. Does the PGL impair status and capacity?

· PGL is generally applicable to FIC’s, but is inapplicable to the extent it derogates from the status or powers of FIC’s (John Deere).

· If the PGL prevents the FIC from operating it will in inapplicable to that FIC (John Deere).

· [Note that John Deere said that had to destroy the status and capacity, but by the time got to Bell#2 it only has to touch the central core which defines the operation as a going concern].

· Not all effects PGL has on FIC affects their status or capacity, must attack the internal operations of the company (Canadian Indemnity). 

· Limiting the scope of business of a FIC will not affect status or capacity (Canadian Indemnity). 

· Stripping a federally incorporated company of all of its assets does not affect its “status and capacity” 
(Churchill, but this was fact dependant and II has since expanded).

· Restricting the operations which form the sole basis for the business impairs the capacity of a FWAU (Winner) [Hard to reconcile with Canadian Indemnity].

· Universal restrictions like speed limits are less likely to impair status and capacity than if statute is targeted at a particular individual (But remember Churchill).

· Labour law matters involve status and capacity (Montcalm)
· Even if planning and design is FGJ, no II when involved in construction (Montcalm), ditch cleaning (Notre Dame) etc.
· II only applies to PGL which affects vital parts of operation as going concern (Bell #1).
· Procedure for determining if PGL applies to federal entity Bell # 2:
1. What subject matters of law are in the core of the federal entity / undertaking – must effect status or capacity AND/OR the vital part of the operation as a going concern [labour relations are a vital part of FWAU – Bell #1, Indianness is vital part of Indians (Kitkatla), position of airports and airspace regulation are vital part of airports, fences along railways are vital part of FWAU].
2. Is there any effect by the PGL on the core?

If you are attacking the legislation, stop here, say that is has some effect on the core so there must be immunity. But if you are defending the legislation, say that the attacker has to go one step further and ask.
3. Does the PAS of the PGL fall within the subject matter in the cores (If the legislation in Bell#2 had been health, that would have been valid and binding, but it was labour, and labour is the core, so there was immuity.  
· Ordon II
1. Does the PGL have an effect on an area of FGJ – which HOP?

2. What is the essential core of the affected FG HOP?

3. Identify the factual context ( if it falls within the core, then PGL in inapplicable. 

· PGL controlling culturally modified trees does not pertain to core of FGJ over first nations, does not affect them in their Indianness (Kitkatla), Aeronauticness not affected by who builds the runway (Montcalm). 
· Order of creditors is in the core of bankruptcy and insolvency (Husky).  

Paramountcy (Operability)
· If there is a conflict – FGL will be paramount. 

· Mere duplication does not constitute a conflict, FGL and PGL can operate concurrently (Rio).

· Must be an actual conflict to lead to paramountcy problem (McCutcheon).

· If the PGL is stricter than the FGL and thereby frustrates the intention of the FGL, then PGL will be inoperative (Mangat). 
· If the PGL is stricter but it does not frustrate any FG intention, then the PGL will apply (Benson&Hedges).
Procedure 

1. Are both PGL and FGL valid (PAS incl. AD)

2. Is there an operational conflict? If so FGL prevails.

· Adopting the traditional wording in the event of operational conflict – PGL is “inoperable”

· Adopting Gonthier’s more specific wording from Husky Oil:

· If is a topic of exclusive FGJ, then PGL is ultra vires to that extent.

· If a double aspect matter, PGL just inoperative to that extent. 
PAS (Dominant purpose or true character).

· 3 elements:

1. Object of the statute objectively ascertained (from the face of the statute).

2. Purpose (corporate intent) of the legislature objectively ascertained. Evidence = Hansards (Morgentaler), Bill introduction speech, green papers, legislative history. 

3. Legal effect ( Form and content of the statute.

· Legal v actual effect: Do not consider the practical/actual effect of the legislation when considering PAS (Morgentaler – if the intended effect as determined from the face of the statute is ultra vires, the fact that the statute does not practically have that effect will not save the legislation). Chuchill looked at actual effect in determining what the PAS was. Also, the dissent in CIGOL considers the actual effect and says that the oil producers will not be able to pass on the tax because oil price is inelastic, so must be a direct tax. So there is discretion to look at the actual effects, but cannot consider actual effects if not yet in operation. 
· If inquiry is in PAS aimed at provincial matters, incidental criminal discoveries are acceptable. 

· Incidental effects on interprovincial trade will not make PGL invalid, extra provincial effects are relevant but not determinative (Carnation). 
· If PGL in PAS aimed at regulating business, then merely incidental effects on matters under FGJ are irrelevant (Kellogg).

Ancilliary doctrine:

Approach when provision in a statute is attacked:

1. Consider the impugned section individually: does it intrude on PGJ/FGJ, and if so, to what extent? [no watertight compartments (General Motors)] If the intrusion is more than “merely incidental” then go to stage 2.

2. Is the Act as a whole, (or a severable part of it), a valid regulatory scheme in PAS in relation to a PG/FG HOP? [If trying to justify FGL under general power under s.91(2), see General Motors test]. 

3. Is the provision sufficiently integrated into the scheme such that it can be considered necessarily incidental under the ancillary doctrine? The degree of integration required is proportional to the seriousness of the encroachment into PGJ, but also consider how important the impugned provision is to the act as a whole i.e. is it necessary?

· Argue severability – if ancillary doctrine failed, severability should work.

· Ancillary doctrine can be used to extend PGJ (Global securities). 

· Indirect PGT is valid if ancillary to a valid regulatory scheme. 

· Provision in otherwise valid act may be valid even if it has a disproportionate effect on a FG HOP. Can have disproportionate effect w/o being in PAS aimed at FG HOP (Kitkatla).

Severability:
· Severance as a remedy must be argued (Anti-Inflation), explain to court how to sever / read down. 

· If the statute would not have been enacted w/o the challenged provision, then provision not severable. 

· If rest of the statute could operate w/o the provision, then it can be severed. 

· Should win on severability if failed on ancillary doctrine. 
Taxation:
1. Is the levy a tax?
· Cannot be a royalty unless the owner of the right is being charged (CIGOL).

· A fee is a charge for services, there is a nexus between the quantum charged and the cost of the service provided. But even if there is a service component, a set fee independent of the work involved would be a tax (probate fee is a direct tax).
· Is the levy a license fee?

· Marketing board charges are generally fees not taxes. 

· Indicia of taxation (Westbank):

1. Enforceable by law.

2. Imposed under the authority of the legislature.

3. Imposed by a public body.

4. Intended for a public purpose. 

· Will not be a tax if it is part of a regulatory scheme. Both FG and PG can recover revenues from valid regulatory schemes.  Test for taxes validly attached to a regulatory scheme (Westbank):

1. Complete and detailed code of regulation.

2. Specific regulatory purpose which seeks to affect the behaviour of individuals (defined permitted / prohibited conduct).

3. Actual or properly estimated costs of regulation.

4. The regulated person causes the need for the regulation or benefits from it – what is the PAS of the charge? 
2. Is the tax direct?

· Is a legal question, consider original intent of s.92(2) (Lambe).

· Direct tax borne by the person who pays it. Indirect tax is one which it is expected the payer will recover from a third party (Mills definition from Lambe). 
· If the general tendency is for the tax to be passed on then it is indirect, else it is direct (CIGOL).

· If the amount recovered from the 3rd party is not related to the tax paid, then it is a direct tax (Lambe).

· Tax being charged retroactively after the transaction does not mean it is indirect (CIGOL).

· Exemptions for small producers suggest direct, if was indirect would not be concerned about small producers (Dissent in CIGOL).

· Just because it is possible to pass it on, does not mean it is indirect, what is the general tendency? (CIGOL).

· The label given to the tax is not determinative (Air Canada).

· Tax likely indirect if it is related to a unit of the commodity or its price (Allard).

· Indirect tax may be valid under PGL if it is ancillary to a valid regulatory scheme and only recovers reasonable funds to subsidize the scheme (Allard).

· Consumption taxes are direct and therefore within PGJ (Union of NB Indians).

· Sales taxes are direct b/c the purchaser is deemed to be the ultimate user (Union of NB Indians).

· If is PGL that is indirect taxation but is not attached to a valid regulatory scheme, then could make (weak) argument that the directness requirement only applies to s.92(2).
	Direct Tax
	Indirect Tax

	Paid up capital in bank and # branches (Lambe)
	Excise / Customs levies

	Income tax
	Commodity tax (But dissent in CIGOL says that being a commodity is not conclusive).

	Property tax
	Export tax

	Provincial sales tax.
	

	Probate fees, the estate pays them (Eurig).
	


3. Is the taxation in the province? (Applicability)
· S.92(2) does not require TP to be resident in the province, any person in the province can be taxed directly (Lambe).

· Must be a substantial (more than nominal) presence in the province to justify taxation (Air Canada).
· Federal entities can be taxed directly if they are in the province (Lambe).

· Taxes on retail sales are “sales tax” effective at the point of sale, not consumption taxes effective at the location of consumption. Paramount location rule as no applicability to PST (Union of NB Indians). 

4. Was the legislation properly enacted?

· Not for the courts to consider the merits of the tax calculation system (Lambe). 

· Was the tax created by the legislature? No taxation w/o representation – executive can set the rates, but the legislature must create the tax and clearly define the rate setting scope (Eurig).
· If it is a federal tax, was the bill introduced in the house of commons.

· If is levy charged by municipality, does the statute validly confer the power for such a levy to be charged? 

· Consider whether the tax statute is, in PAS, aimed at controlling a matter within another’s J – then will be colourable. 
5. Does the TP have immunity?

· If the law is in PAS taxation, then it may incidentally touch FGJ (like banking in Lambe).
· Indians have immunity if the paramount location of the taxed item is on the reserve (Union of NB Indians).

· Regular statutory interpretation: S.87 of the Indian Act does not apply to sales tax (Union of NB Indians).

· BC Hydro, as a R agent, is immune from taxes under s.125, but not regulatory charges which are part of a valid regulatory scheme (Westbank) [see test above].
· If the primary purpose of the charge is to raise general revenues, then will be a tax which R agent is exempt from (Westbank).

· S.125 applies to give immunity from taxation on the proceeds of R lands or property (Alberta Gas Tax Reference).
CONSTITUTION:
POGG:
· Introductory clause to s.91 says FG has J over all matters not assigned to PG.
· Ignore incidental effects when determining constitutional validity under POGG (Russell).

· POGG is an umbrella term to describe s.91 and if FGL does not fit into one of the PG HOP then is covered by POGG, one need not name a specific s.91 HOP (Russell).
· POGG is a distinct residual FG HOP, but only applies to matters not covered under s.91 or s.92 (Local Prohibition).
· The mere fact that a problem is widespread does not lead to FGJ under POGG, must be unquestionably a matter of national concern (Local prohibition).
· Laws enacted under POGG may incidentally affect property and civil rights (Russell).

· Considering gap power – consider if they new about it in 1867.

· National concerns and emergency branches are separate (Dissent in Anti-Inflation). 

· Federally incorporated companies are under FGJ under POGG b/c not enumerated elsewhere (John Deere).

National concerns branch (NCB)
· POGG is not limited to emergency legislation (Temperance Federation).

· POGG gives the FG J over any matter of national concern, even if it touches on PGJ, but the issue being addressed must in its inherent nature be one of national concern, although it may incidentally touch on PGJ (Temperance Federation).
· Aeronautics legislation including airport planning (zoning) within gap power of POGG (Johansen).

· Also used to justify Ottawa as capital, Languages Act, Radio communications legislation (Radio Reference). 

· National concerns branch is only for new heads and must not be local in nature (Dissent in Anti-Inflation).

· Narcotics Control Act within gap power of POGG, not 91.(27) – severe penalties alone do not make it criminal – this was control/regulation not prohibition (Hauser).

· Will be national concern branch if is genuinely new (consider 1867!), but not s.92(16) b/c not mere local or private ( a choice between these needs to be made when have a new matter (Hauser).

· Characterization issue critical – can’t have large new areas of FGJ under national concerns POGG b/c will erode PGJ (Dissent in Anti-Inflation). 
· Test for determining if FGL falls under national concern branch of POGG (Zellerbach)

1. The NCB is distinct from emergency branch of POGG. The NCB may apply when the FGL is permanent. 
2. NCB applies to matters not considered in 1867 and to those originally of a local or private nature which have grown to be a national concern. (Flexible stage).
3. NCB matters must be indivisible and distinguishable from matters of provincial concern and the allocation of the matter to FGJ must preserve PGJ in accordance with the federal principle. (This characterization stage is flexible – majority v dissent in Zellerbach).
4. Consider the effect on extra-provincial interests of PG inability/unwillingness to act effectively on the issue - does the issue involve / affect multiple provinces? 

· Marine pollution is an indivisible topic (Zellerbach, but dissent said it was, and that PGJ was being eroded).
· Enforcement of foreign judgement – LF said POGG in Hunt (p216 mat) – Edinger says s.92(14) and says that there is no provincial inability! So say FG wants to pass legislation under s.91(2) General trade and commerce, but then get to General Motors test and do not pass b/c there is no provincial inability, then could say that LF in Hunt said that FG could use POGG for recognition and enforcement of judgements, and there is no provincial inability there, so do not need provincial inability for POGG, so FG can argue POGG instead of s.91(2) general trade and commerce power.

· “Environment” and /or “toxic substances” as a total subject is too broad and divisible to be POGG NCB, federal principle (Hydro Q).

· Regulation of brewing industry not a matter of national concern (Labatt).
Emergency branch

· CA’s do not explicitly refer to FGJ over emergencies, but it has been read into the preamble (Fort Frances).
· POGG enables FG to pass laws during an emergency which would normally be in FGJ (Fort Frances).
· Emergency legislation is reviewable, but challenger must give clear evidence that emergency is over. Courts will be very deferential in allowing FG to declare emergency over (Fort Frances).
· Burden on those challenging the FGL to show that it is not an emergency, presumption of validity if FG presents evidence of a rational basis for believing it is an emergency (Anti-Inflation).

· Legislation being temporary points to it being under the emergency branch (Anti-Inflation, but dissent said that this is not conclusive.

· The statute does not have to use the word “emergency” (Anti-inflation, although dissent said that manner and form is important – must be explicit that is emergency in nature, else erode PGJ).

· Can be an emergency even if not nationally applicable (Anti-Inflation, dissent disagreed). 

· War Measures Act is permanent FGL, but is FGL for emergencies, but is not emergency legislation. WMA defines emergency as an issue that endangers lives, health or safety of people or environment.
· Emergency branch still relevant despite WMA – WMA could be repealed, WMA does not cover everything e.g. inflation. 
s.91(2)

The Regulation of Trade and Commerce
· FG cannot regulate a general industry, only general aspects of trade (RJR)
· Can only prohibit, not proscribe under this HOP (RJR).
· Two branches under this HOP enumerated in Parsons are within FGJ:

· Intraprovincial trade and commerce is not covered under this HOP, but interprovincial and international trade and commerce is (Parsons).

· “General trade and commerce” = trade and commerce matters affecting the whole dominion.

· Regulation of single trade or industry is not a matter of national concern if the production and sale are local (Labatt).

· To fit into this category it has to be regulation in a sweeping and general sense (Labatt).

· Combines Investigation Act (RSC) which prevents unfair trade practices falls in this category because although the civil action created intrudes on PGJ it is necessarily incidental to the valid regulatory scheme (General Motors).
· Approach to determining if impugned section is within FGJ under general trade and commerce category of s.91(2):

1. Consider the impugned section individually: does it intrude on PGJ, and if so, to what extent? If the intrusion is more than “merely incidental” then go to stage 2.
2. Is the Act as a whole, (or a severable part of it), a valid regulatory scheme in PAS in relation to general trade and commerce. Requirements (non-exhaustive, not individually or collectively determinative) from General Motors:
1. FGL must be part of general regulatory scheme.

2. Scheme must be monitored by regulatory agency.

3. FGL must be aimed at trade generally, not at a specific industry.

4. Provinces must be individually / jointly incapable of enacting similar legislation.

5. Failure to participate by one or more of the provinces will jeopardize the operation of the scheme. Consider the nature of the scheme – is it one that should be in federal J to prevent it being rendered ineffective by a single uncooperative province.  
[Then consider other factors not listed].

3. Is the provision sufficiently integrated into the scheme such that it can be considered necessarily incidental under the ancillary doctrine? The degree of integration required is proportional to the seriousness of the encroachment into PGJ, but also consider how important the impugned provision is to the act as a whole, is it necessary?

· There is some overlap between FGJ and PGJ, not watertight compartments (General Motors).

· In addition to POGG NCB, this section gives FGJ over companies whose objects extend to the entire dominion. 
· [Parsons gave three categories, the third being regulation of particular business in single province – this is under PGJ under s.92(13) and s.92(16)].
· FGL regulating property rights in the province not permitted under s.91(2) even if most of the product is processed for export – do not decide validity on %’s (Eastern Terminal). 
· FGJ does cover transportation and export quality standards, but this cannot be done via a scheme licensing and regulating local business (Eastern Terminal).
· Dissent in Eastern Terminal said provincial inability justified the FGL, today this argument may succeed under POGG NCB.

· Attempts to deal with quality control before products enter the flow of interprovincial / international commerce may be seen as regulating local business (Eastern Terminal).
· Just because a transaction occurs entirely within a province does not mean that it is immune from FGJ (Carnation).

· FGL cannot use s.91(2) to regulate local production and sale of goods (Labatt).

· To be valid FGL must be in PAS in relation to interprovincial trade (Labatt).

· Preventing commercials made outside province being shown in the province does not affect interprovincial trade (Kellogg). 

s.91(3)

The raising of Money by any Mode or System of Taxation.
· FGJ to tax includes raising money to spend on whatever provincial projects it chooses (Winterhaven).

· FG tax statutes are likely valid if they are not colourable (Winterhaven). 

· If the purpose of the FG taxing / spending statute is to control matters within PGJ then it will be colourable (Winterhaven). 
· Tax laws can be motivated by policy considerations, but if the PAS of the tax is for acceptable purpose of raising taxes, then FGL will be valid, and merely incidental effects are irrelevant. What is the primary object of the tax?

· FG spending power is not related to FG legislative J – FG can spend federal taxes on whatever it chooses (Winterhaven). 
· CA1867 contemplates the FG spending money on provincial projects. So FG can choose what to fund (Winterhaven).

· This HOP is limited by s.125 which operates in combination with s.109 which gives ownership of some natural resources to provinces (Alberta Gas Tax Reference).

· FG can spend and cut funding as it chooses (Canada Assistance Plan).

· It will not likely be colourable attempt to control matters in PGJ when FG cuts funding (Canada Assistance Plan).

s.91(27)

The Criminal Law, except the Constitution of Courts of Criminal Jurisdiction, but including the Procedure in Criminal Matters

· Form is important; require prohibition with a penalty for a valid public purpose (Margarine Ref).

· Valid public purposes:

· Peace, order, security, health, morality (Margarine Ref).

· Public health (RJR)

· Environment (Hydro Q).

· Protecting vulnerable groups (Malmo, Sharpe).

· Prevent socially undesirable behaviour.

· Regulatory legislation will not be criminal law (Hauser, Dissent in Hydro Q).

· Can criminalize an aspect of an activity w/o criminalising the activity itself (RJR).

· Criminal law is not frozen, previously legal activities can become criminal and vice versa (Margarine, RJR). 

· It is the PAS of the FGL that is relevant, not the merit of the method chosen to prevent the harm (RJR).

· Valid criminal law can contain exemptions (RJR).

· A number of statutory schemes can be used to address the same evil (RJR).

· Criminal law power includes the power to prevent harm (RJR).

· PG can legislate around valid criminal law (Hydro Q). 

· Regulatory flexibility within the law does not mean is not criminal law (Hydro Q, dissent disagreed).

· ROL – Exact prohibited activity should be obvious from the face of the statute (Dissent in Hydro Q).

· Provinces have similar legislation suggests not criminal law (Dissent in Hydro Q).

· If in addition to achieving a legitimate public purpose, the law catches other behaviour that does not serve that purpose, then it will be invalid.

· Hunting of seals is fisheries, not criminal law b/c no public purpose (Ward). 

· Not for the court to question the merit of the legislation, parliament having a reasonable basis for concluding that harm flows from the prohibited activity is sufficient (Malmo).

· The original purpose is the relevant purpose for determining CV (Malmo).

· It is not a POFJ that criminal laws should only target severe harms (Malmo).

· FG not limited to fines & imprisonment when passing crim law – can order compensation (Zelensky).

· Regulation of brewing industry is not a matter of health protection or deception prevention (Labatt).

· Can criminalize economic activity (Original Combines Investigation Act).
· Attack criminal law by saying:

· Regulatory not criminal in nature, but have Hydro Q to contend with.
· Conduct prohibited with the act does not have an affinity with criminal law – undermines respect for criminal law. Not good to stigmatise non-criminal type behaviour, but have Hydro Q to contend with.
· Cannot criminalize ancillary aspect – yes you can: RJR, Suicide, prostitution. 
· Prohibited activity not clear from the face of the statute, executive not supposed to make criminal law. CCC would be invalid if some prosecutions under it did not serve the public purpose (Driving example).
· Colourability – margarine reference aimed at regulating dairy industry.

s.92(2)

Direct Taxation within the Province in order to the raising of a Revenue for Provincial Purposes.
· If PG tax scheme has the effect of setting prices for interprovincial trade then it will trench on s.91(2) and be invalid (CIGOL) – but now have s.92A(4), so does not apply to natural resources. 
· Dissent in CIGOL says that the effect on interprovincial trade was incidental, like it was in Carnation, and that the law was not in PAS in relation to interprovincial trade.

s.92(9) 

Shop, Saloon, Tavern, Auctioneer, and other Licences in order to the raising of a Revenue for Provincial, Local, or Municipal Purposes.
· Gives PG the right to revenues, but does not allow regulation of trade (Russell).
· If legislation will decrease revenues instead of raise them, then s.9 will not apply (Russell).
s.92(10)

Local Works and Undertakings other than such as are of the following Classes
(a) Lines of Steam or other Ships, Railways, Canals, Telegraphs, and other Works and Undertakings connecting the Province with any other or others of the Provinces, or extending beyond the Limits of the Province:
· s.92(10)(a) creates FGJ over communication incl. broadcast television (Capital Cities) and Aeronautics (Montcalm), pipelines (West Coast) but not if they are wholly contained within a province, then FG would rely on NCB of POGG. 

(b) Lines of Steam Ships between the Province and any British or Foreign Country:
(c) Such Works as, although wholly situate within the Province, are before or after their Execution declared by the Parliament of Canada to be for the general Advantage of Canada or for the Advantage of Two or more of the Provinces

· Declaratory power under s.92(10)(c) gives FG J, but not ownership (is not expropriation).

· This power has been used for telephones systems (Bell#1) and grain elevators (. 

· This J can be claimed unilaterally.

· Limits to the use of declaratory power:

· Limited to works (physical presence required), cannot be undertakings.

· Must be for the general advantage of Canada.

Is politically risky. 
s.92(11)

The Incorporation of Companies with Provincial Objects
· Does not create PGJ over federally incorporated companies (John Deere).
s.92(12)

The Solemnization of Marriage in the Province
s.92(13)

Property and Civil Rights in the Province.
· Although liquor is property, liquor legislation may relate to public safety (Russell).
· FGL enacted under POGG may incidentally affect property and civil rights (Russell).

· Can be used to support liquor legislation (Local prohibition).

· PGL can regulate the sale and consumption of alcohol by way of a licensing scheme (Rio).

· Civil rights embraces contractual rights (Parsons).

· Insurance is in PGJ (Parsons).

· Intraprovincial trade and commerce is covered under this HOP (Parsons).

· Contracts covering transactions within the province are within PGJ (Parsons).

· Covers licensing and regulation of local business (Rio, Siemens, Eastern Terminal).
· Must ask whether the purpose of the PGL was to regulate interprovincial trade (Carnation). 

· Preventing purchase of out of province goods except through a marketing board is beyond PGJ (Burns Food).

· Regulation of business (including food standards) in which the goods are produced and sold provincially are with PGJ (Labatt).
· Before Churchill had two differing lines of authority
· Royal Bank of Canada: PGL cannot derogate extra-provincial contractual rights even incidentally.

· Ladore v Bennett: If valid PAS, then incidental effects extra-provincial contractual rights is irrelevant.
Ladore v Bennett followed in Churchill, but if PAS is colourable attempt to destroy extra-provincial rights, then PGL invalid (Destruction of intraprovincial contractual rights is within PGJ (Siemens)).
Still no constitutional rule for locating K rights, McI in Curchill says:
1. Where is the K being performed?

2. Where would an action be brought?

· So if the PGL negatively affects rights outside the province, then do Churchill analysis. 
· PGL of another province which limits discovery rights in that province is in PAS s.92(13), but comity requires that it be based on order and fairness – must be qualifications and discretion built in (Hunt).

· Gives PGJ over representation at legal proceedings (Mangat).

s.92(14)

The Administration of Justice in the Province, including the Constitution, Maintenance, and Organization of Provincial Courts, both of Civil and of Criminal Jurisdiction, and including Procedure in Civil Matters in those Courts.
· Provinces can have and inquiry on any topic (Consortium).

· PGL dealing with litigation outside the province cannot be enacted under this HOP (Hunt).

· Gives PGJ over representation at legal proceedings (Mangat).
s.92(15)

The Imposition of Punishment by Fine, Penalty, or Imprisonment for enforcing any Law of the Province made in relation to any Matter coming within any of the Classes of Subjects enumerated in this Section.

· This section only applies if the subject matter of the act falls within s.92 (Russell).

· PGL which is more preventative than punitive more likely to be valid (Dupond): “The suppression of conditions likely to favour the commission of crimes falls within provincial competence”. 

· Temporary restrictions less likely than permanent prohibitions to be criminal law (Dupond).

· PGL is not necessarily criminal law just because is a prohibition with a penalty (Dupond). 
· Absolute prohibition can still be regulatory if it is temporary (Dupond).

· OK to “complement” (prevent conditions conducive to crime - shield), but not to “supplement” (fill in gaps - sword) the criminal law (Dupond).

· Emergency powers are not likely regulatory (Dissent in Dupond).
· Incidental punishment must be reasonably necessary for the purpose of regulation (Rio). 
· Large fines are probably not necessary for the implementation of a regulatory scheme (Morgentaler). 
· The longer the penalty clause and the closer the terminology comes to describing conduct traditionally covered by criminal law, the more doubtful the validity of the PGL (Rio, Morgentaler).
· Unless it is a double aspect matter, courts will be suspicious of PGL in the form of criminal law (prohibition + purpose) and uses language similar to that used in CCC (Morgentaler).

· Forfeiture of a contract may not be a loss of property constituting a penalty (Siemens).
s.92(16)

Generally all Matters of a merely local or private Nature in the Province.
· Cannot stop FG applying a remedy to a national evil just because it manifests on a local level (Russell).
· Can be used to support liquor legislation (Local prohibition).
· s.92(16) is a residual source of J for the PG, but must be local or private (Local prohibition).

· Can regulate local business under this section, could pass Hydro Q type legislation. 

· PGL can address problems which are local in nature (Dupond).

· If PGL addresses matter local in nature, then burden on challenger to show if falls within s.91 (Dupond).

· PGL can regulate the sale and consumption of alcohol (Rio).

· Criminal type law with a mere qualification on location is not acceptable (Morgentaler).
· PGL cannot regulate local matters if it prevents interprovincial trade (Burns Food, Manitoba Egg and Poultry Assoc.).

· The legislators having knowledge of effects on interprovincial trade will not itself make PGL invalid, but it makes it more likely that the PGL is in PAS aimed at interprovincial trade. 

· Litigation outside the province is not “local or private” (Hunt).
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