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Objectives of this course

1. Approach is important – how do we approach division of powers (DOP) issues. 
2. Understand current interpretation of selected heads of power – what is current interpretation of certain sections of CA. DOP cases are 50/50 – hard to say which way they will go.  Not always a logical process of steps getting to an obvious conclusion. 
3. Understanding of interpretive doctrines and principles – must understand these. 

Re Succession of Quebec
We will not be looking at amending powers, but this case is here for 2 reasons. First it is a refresher on Canadian history. Second reason is that it deals with principles and values, was covered in legal institutions, but they are important when arguing DOP cases. They are not the heart of the argument, but DOP is statutory interpretation (SI) and values are relevant because there is room for the court to move between the vague wording of the statutes – so must relate to underlying values. 
Fundamental values are discussed in this case, but can also look at the Elliot article. And should address relevant principles in your argument. 

This case discusses the federalism principle – principle been used since 1867 in interpreting the CA 1867. It is a federal constitution – central gov with co-ordinate units, but what should the details of the system be, this depends on interpretation of CA’s.

Must look for values and principles when we read the casebook and note how they are applied. Good DOP arguments relate to values underlying the constitution. 
What is this course about

Mainly DOP, this is the heart of it.
Section 91-95 are the only ones which relate to DOP.

s.91 – matters over which FG has control and J.

s.92 – matters over which PG have control and J.

27 in s.91 and 16 in s.92 are vague, intentionally so – is a living tree. 

s.92(a) is also relevant.

Read s.91 and s.92 – do you see a pattern in what was given to each of FG and PG. There is much disagreement on what the patterns are. 

Don’t confuse SOP and DOP, we deal with DOP in this course.
3 main DOP issues which arise – consider them in this order.
1. Validity – is the statute, or the part under attack, valid, does it fall within one of the heads of powers under the J of the legislating body.

2. Applicability – some organizations have immunity. This is normally federal immunity w.r.t. provincial law.  
3. Operability – when have two valid statutes, one federal and one provincial, are the both operable, are they inconsistent? Doctrine of paramountcy – feds normally win if there is a conflict. 
Can possibly have all 3 issues arising in a single case – but not always.  

We will only cover certain heads of power i.e. certain sections of s.91 and s.92.  We will look at the ones on which gov’s most often rely, and on which litigation most commonly occurs. 

The latest word is not necessarily the last word.
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Ref re secession of Quebec.

Read this case and note the underlying values. Does not claim to cover all of the values, but is a good starting point. Elliot article is also good. You can invent your own values if you find one of the recognized ones is not meeting your needs.

There is no single model for federal systems. So can’t say federalism demands XYZ. There is nothing mandatory about a federal system apart from DOP.  

There can be many versions of rules saying how this division should be done. Also federalism changes over time. CA1867 has been reinterpreted many times. 

Validity section:

Start with a general discussion on process. Process of deciding on validity legislation. We must be aware of this when we read the cases. Must consider approaches to federalism cases. Pay attention to the ultimate ruling and the interpretation of the particular head of power, but also look at approach used and the jargon that is used. 

Main objective in this course it to teach us how to approach a federalism problem. 

Don’t use the jargon incorrectly.

Are called DOP cases not SOP. SOP is executive legislative judicial. 

The subsections in s.91 and s.92 are called heads of power or abstract sovereignties. 

What happens in a validity (applicability and operability are the other two categorizations) case? Someone challenges the validity of a whole statute or one or more sections in a statute. 

If the challenge succeeds the court will say that the statute is ultra vires (UV) which means void.

The most common occasion which leads to a challenge is when the statute is applied to an individual – try to enforce the statute and apply a fine/penalty/imprisonment. You probably have no defence on the merits of the statute, so you use the default argument of “the statute is UV”.

Are 10 provinces, so many more provincial statutes, but proportionally there are an equal number of federal and provincial statutes struck down.

Provinces have uni cameral legislature – so can put legislation through quicker and more likely for there to be offensive provincial legislation. 

If does not fall into on of 16 heads of s.92, then may fit into one of 29 HOP in s.91. 

Say it is legislation “in relation to” a particular HOP. This is the jargon.

s.92(13) covers property and civil rights.

s.91(2) covers trade and commerce.

These two often clash.

Constitution is hard to amend, so courts must be careful when modifying/interpreting it.

Three metaphors

Do not assume that constitution is frozen: ship of state – sails on new waters, but sails with the same watertight compartments. Says that DOP has not changed. Feds cannot take over s.92 by signing a treaty. Treaty implementation must acknowledge the DOP.

Edwards Case – can women be selected for the senate – see legal I – living tree. 

Juges are never bound by original intent when interpreting the constitution (C), it is relevant, but not never binding, except for one head of power – tax, note how for marriage they said original intent was not binding s.91(26).

Remuneration reference – see legal I – preamble is the great entrance hall to the gateway of the constitution – mention this in exam if need an implicit but unexpressed principle. 

For regular statutes original intent is the only thing that maters. 

Cannot argue that statute is not covered by either 91 or 92. Somewhere someone has the power to cover it. But just because statute it not in 92, does not mean that FG can just enact it, maybe the form is wrong, the statute is a unacceptable mix of 91 and 92. There may need to be cooperation between FG and PG – like they did for agriculture. 

Consider chicken farm, eggs will stay in BC – then could say that BC will have the right to control it. What if some eggs are shipped out of province. Then may not be for the province to control this trade – is a line drawing problem. 

There are two distinct stages of statutory interpretation after you have identified the relevant heads:

Stage 1: Interpret the HOP:

Look to the case law and see what the HOP covers.

Consider “trade and commerce”. What you may think this means may be very different from what the case law says – so must look at the trends in the interpretation of these words as reflected by the case law. 

If gave trade and commerce a broad literal interpretation then there would be nothing left for the provinces – so have to exercise discretion. There will be restraint on the scope because of the effect on the other level of gov.

Property and civil rights could also be read up to cover almost anything. 

Stage 2: Characterization of the statute that is challenged. 

This is more difficult, unlike with first step the case law may not have dealt with the specific statute. Statute may not even have been proclaimed yet. 

But with provincial statutes there may be similar statutes in another province.

Characterization is an important process. Client will not tell you I have a “PPSA problem”. You have to do the characterization. 

You have to read the whole statute to do the characterization. What was the legislature trying to do? What were the objects, purposes and effects of the statue. The legislature has corporate, not individual, intent. 

Have to move from the general words of the statute into one of the specific HOP – characterization process when go from the public description / title of the statute and classify under one of the HOP.

This is the hard part of federalism – can look at objects / purposes / effects, but there is a missing step to get to the correct HOP. Half full/empty thing. 

We will learn how to approach the problem, so we can make the judge decide the way we want. Litigation in torts and K can follow logical propositions, but this does not work for constitutional litigation. Here there is a leap. 

It is rarely obvious how a court will react to a challenged statute.

POGG

Not really a HOP. Is in the introductory clause to s.91. Says that FG can legislate on all topics not in 92.

The introductory clause is called the POGG clause. Could say it is an umbrella clause and that 1-29 are all under POGG. This would be literal and logical. However the other way to read it would be to say that it was intended to be an independent residual source of legislative J for the FG. 

Both of the interpretations are rational. 

Case law begins with umbrella clause (Russell) then says is a residual clause, and POGG is like a HOP which is used when does not fit into 1-29 (Local prohibition case). 

POGG is the one area of federalism where we take an historical approach. See how POGG has been reinterpreted – to show us that the same can be done with other HOP although we will only look at the new cases for the other HOP.

The residual power argument is now accepted. 

POGG was very important, by 1896 it became less important, low point in 1920’s, now come back up in importance although not the height as it was at in Russell. 

POGG is now said to have 2 branches

National concerns branch – if FG can convince SCC that L is in relation to a matter of national concern then court may say is POGG. The national concerns doctrine is not limited to any specific matter. Any matter could come under the POGG power. But it must be a matter of national concern. There are not subject matter limitations. 

The POGG power has always had an emergency branch – such legislation will be valid. For many years this was all that existed under POGG. 

Russell v The Queen.

The court cannot decide on constitutional validity (CV) unless you have told the government. In Russell there was no such notice, but they implemented the rule after this so that the gov can give there perspective. 

This case has never been overruled, it has been reconciled with the other changes that have happened. 

Must remember that privy council saw POGG as a boiler plate clause, Australia has similar words. POGG was used by colonial draftsmen for unitary states to be all encompassing. It would have been against the grain to give a restrictive interpretation to POGG.

This case dealt with Canada temperance act, federal L, prohibits the sale of liquor. Designed to restrict drinking. Was not immediately applicable, it had to be a local referendum to bring it into force. 

The court was not concerned with this conditional aspect of the legislation – is called conditional legislation. 

Russell argued that it was ultra vires 91 and related to 92(9, 13 and 16).
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Last time were considering POGG. 

Are looking at how the process of judicial review can change the meanings of the written words of the constitution act.

There are fluctuations and trends.

Russell was the high point of POGG. Looked at original intent of CA in terms of do want a strong or weak central government. 

There were no governments arguing at the case, so was argued only by private individuals, but still decided in favour of government – this also makes it a high point of fed by the judiciary. 

There was a boiler plate clause used in all the colonies, and it was upheld – high point of federalism. 

Structure in Canada Temperance act was a prohibition with a penalty. 

Challengers argued it fell under one of HOP – 92.9, 13 and 16.

PC said that neither 9 nor 13 covered the legislation and made it the sole J of the provinces. 

Said that legis is intended to raise revenue, and that the provisions will decrease revenue, so ss.9 can not apply. 

ss.13 covers property and civil rights “in the province” (territorial limitation) PCRIP and is the most powerful provincial HOP.

PC only gives negative discussion of PCRIP – says does not cover public order and safety – this is getting close to criminal law – see p21. So if had to classify the temperance act it would likely have said it was criminal law (91.27).

PC concludes that this is POGG, although could have said was criminal, what are the implications for scope of POGG:

Is an umbrella provision, includes all enumerated classes. Don’t need to name s.91 HOP if find it does not fit into s.92, can just say POGG. 

Said that parliament wanted uniformity throughout the dominion – but most problems do.

Said that was not a problem that was not immediately in force.

Now we have more limited POGG. It would have been impossible to use this wide definition of POGG especially with the difficulty with saying that problem is throughout Canada – there would soon be nothing left for the provinces. 

If you are a centralist then you will like Russell v The Queen – it has never been overruled in terms of what it decided, but the scope of POGG has been reduced.

POGG has two branches, or one with a sub branch – national concerns branch and the emergency branch (the sub branch). 

Edinger cannot think of FG passing statute to deal with LOCAL emergencies, but this is probably because of the WMA type authority. They would not pass a regular statute federally to deal with local emergency, would just use order in council authority to deal with emergency – don’t have time for regular fed statute if is an emergency.

Local prohibition case

End of POGG as general umbrella power. 

But now, strangely, forms the basis for the current resurgence in POGG. 

Judges pay lip service to POGG as a HOP with content of its own, but never apply it as such to uphold legislation. 

This case is still good law in the sense that it makes POGG as residual clause as opposed to an umbrella.

Russell said umbrella. 

This case says it is residual – is specific power which can be applied distinct from other parts of s.92.

This was a reference case – decision not technically binding, and technically is a breach of SOP – asking courts to do non judiciary function. 

But in reality a reference is as binding as a decision. You appeal a reference by authorization of statute. This is in the same statute as the one which says that the court must hear intervener argument from the AG before can strike a statute, or at least the AG has to be notified. 

Ontario passes legislation virtually identical to the Canada Temperance Act. The governor general puts a reference to the court asking if the provincial statute was valid. 

PC chose to not answer all of the questions put. They decide what they will answer, in other cases they will change the question – this shows their independence. Some judges say that cannot re-phrase the question, but others just do.

Is called a board not a court when decide a reference question – terminology.

Here they focus on question 7 of the questions listed on page 24.

The PC had to decide of PG had J to pass legislation. And if so, which would take precedence. 

Both acts are conditional on adoption by referendum. Do not both or either have to be in force at the same time.

See page 26 – do NOT refer to criminal law power when saying that fed legis is still valid – suggests Russell must now be POGG and could not ever have been criminal, despite the obiter in Russell. 

Uses federal principle as an interpretive doctrine – p27 – must not encroach on PGJ – will destroy the autonomy of the provinces. There mere fact that the problem occurs in all provinces, does not mean can encroach. Floodgates argument. 

Bottom p27-28 – quote was used as basis for resurgence of POGG. 

So something which was merely local can become a matter of national concern. We will see this in Zellerbach.  This is the origin of the national concerns branch. 

Says that it is local, and are not going to look at 13 or 16 HOP, but says that s.16 is also a residual source of legis J. 

So now have two lists, 91 and 92, both subject to judicial interpretation. Each list has a residual clause. POGG is residual, but matters must be of national concern.

s.92.16 is also residual, but must be local and private. 

So your task is to persuade the court that the subject matter of the stature is either a matter of national concern or that it is local to the province. 

Then the paramountcy doctrine is applied: If have two valid enactments, then if there is a functional conflict – then the federal legislation always wins.

Paramountcy is a judicially created document, legislation cannot declare other legis inoperative under the doctrine of paramountcy.  

Lord Watson was succeeded by Haldane – these two gave us the constitution that we have today. Haldane was council for the provinces in the local prohibition case. He made is career of that case and eventually ended up on the PC. 

Haldane modelled himself on Watson and controlled the PC. POGG becoming less significant. 

92.13 was given a broad reading by the PC. 

Fort Frances Pulp & Paper

Judicial review of exercise of power by FG of emergency authority.

WMA was in issue. 

WMA is in force on proclamation and then ends when emergency declared to be over.

WWI was the emergency in this case.

Parliament does not make laws under WMA – the executive passes orders in council. This is what happened in Fort Frances. 

Newspaper wants to take advantage of the lower paper price set by the regulation. 

Transaction had occurred in 1919.

The question is whether the legislation is still valid because war was about ending. 

Two questions:

1. Is emergency legislation reviewable?

2. What is the basis for review? How can one succeed in challenging the legislation – how do you prove the emergency is over?

Haldane discusses that there is no express reference in CA to emergencies. Says that it is implied, that it must be some emergency power. Says could be explained under the national concerns branch (local prohibitions case) and that local aspects can become national when they grow. But said that there is an emergency branch as well.

Says that in ordinary circumstances then the feds would definitely have violated PGJ – property and civil rights in the province. 

Says that the courts will not be eager in second guessing the governments. 

There is a power to engage in judicial review to challenge continuing validity of legislation. This is the one type of legis that can become invalid merely by passing of time – emergency legislation. 

Other legislation can be challenged but time is not really relevant, apart from the fact that long standing legislation is less likely to be struck down – remember this for exam – is it old legislation under attack. But if there are changed circumstance then the basis for the statute may be undermined – Margarine case, later found it was not bad for you so banning statute was struck down. 

If you have been fined and paid, then will not get money back because of res judicata – there was a trial, or your paying of the fine was a guilty plea, so can’t ask for lost profit because of the margarine case. 

You have to persuade the court on the basis of clear evidence that the crisis has wholly passed away. 

Burden will be close to BARD, will definitely be more than BOP, but they do not speak in such specific terms in the judgement. 

In this case they defer to the government’s decision to extend the deadline. 
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We were discussing Fort Frances pulp and paper case.

1923 – 1946: During this period Haldane was in charge of PC, and the head of power of POGG reached its lowest point.  This was the high point of Haldane, and the low point of central gov power. In these days there was only 1 judgement from the PC i.e. did not get concurring gov.

Toronto Electric Commissioners v Snider (snyder?)

Haldane said that POGG only has an emergency branch, but what about Russell? How did he deal with this. Said the Russell was in the emergency branch. Says the evil of intemperance must have been a menace so pressing and serious such that it was an emergency, like pestilence. No hint in Russell itself that it was an emergency.

There were a few cases in the 1930’s that gave FG false hope (Edinger likes central power to be protected).

Aeronautics case about the Air Board Act. Was about empire treaties on behalf of the whole commonwealth empire. S.131. They said that the Air Board Act was an empire treaty, this was fine, but there was dicta to give the FG hope.

Radio Reference – was more federal legislation that was upheld. Again was language suggesting that POGG had substance. Unlike telephone lines radio waves cannot be stopped at the provincial boarder, so were in POGG. 

But this promise of loose language was not followed during depression, almost all federal legislation designed to deal with depression, did not fall within POGG, and the federal legislation was mostly struck down.

AG for Ont. V Canada Temperance Federation. 

We have consolidation of statutes. This does not make new law, just re-organizing, but there is officially another enactment. 

1946 the reenactment is challenged more than 60 years after Russell legislation.

The act was upheld again, but they discuss POGG – opening the shutters on a dark house said Laskin later.

Simons said that nothing in Russell relied on emergency – this is good law.

Then PC said that there is no emergency branch, and that it is just a subset of national concern – this is no longer good law. 

There is no test/criteria suggested for when will be a matter of national concern – just told that we will know by the subject matter – look at the inherent nature – see quote p37.

We finally get a test in Crown Zellerbach, but this 1946 decision was needed first. 

Then also makes a comment on PG J, “may still be room” p37.

Think of pie chart – some parts of it could be provincial and other parts are federal – don’t assume that just because one aspect is federal, that provincial could not cover another aspect. 

So act is upheld again – there was no analysis of statute done here like normally done in DOP cases, just applied stare decisis. 

No one argued that the circumstances had changed.  PC treated themselves as bound by previous decisions, even though they only give opinions for the queen to act on.

We now know that FL and PL are identical then there is no conflict and do not need to apply paramountcy doctrine. There must be an actual conflict such that compliance with one is breach of the other.  

There were other cases 1946 – 1976:

This period included WW2. FG LJ was allowed to pass national concerns and emergency powers legislation. 

Munroe v National Capital region

National languages act

Aeronautics – Johannesen v West St Paul – included location of airports in each city being in FGJ.

Was all FGL upheld. So here we have more than just lip service to central power.

Modern era: 1976 (
Next three cases represent the current interpretation of POGG. 

Reference Re Anti-Inflation Act 

Divided the SCC. 

Laskin, Dickson et al said that was valid emergency legislation. 

Beetz et al said that it was not valid, and said that it could not be valid under the national concerns category either. 

Beetz judgement was the dissent but it was the recipe which gov tries to follow now if it wants to enact emergency legislation. The majority just wanted to uphold the legislation – they said what they needed to to get to the desired conclusion. 

Read only the Beetz judgement if you have time to read only one of them. 

Act imposed wage and price controls. 

Had a preamble – provinces use preambles less often. 

The preamble indicates the HOP which FG was aiming for – POGG.

What was the problem with the statute? It was very selective in its application. It was immediately applicable to federal civil service. 

Also applicable to federal works and undertakings, big businesses in the private sector.

The provincial public sector was excluded from immediate application. 

The provinces could adopt the legislation, but they had to pass legislation to do so and so make the provincial public sector subject to the anti inflation act. 

Ontario, unlike the other provinces, did not actually pass legislation, but just had the executive enter into a contract with the FG – this was not acceptable. 

The FG said it was temporary legislation. The FG said that the legislation was authorized under POGG as a matter of national concern. 

FG categorized it broadly – inflation.  Also relied on trade and commerce and other HOP in s.91, alternatively it was an emergency and this was emergency legislation. 

Laskin judgement

Not that important, because Laskin was obsessed with upholding the legislation. 

Said courts should go no further than necessary in constitutional cases. 

If it was emergency legislation then it would be valid. 

Issues set out on p42.

Says that was EL even though was not immediately applicable throughout Canada. 

Extrinsic evidence – economists were split on what was required. Laskin said that all you need is a rational basis for the legislation. This is consistent with the Fort Frances case.  

We will defer to the legislative branch. 

This is the pre-charter traditional approach. 

Said was not concerned with the fact that the legislation will not work – that is not our job.

Mentioned the other heads which may have been applicable, and then upholds the legislation. 

The extrinsic evidence rational basis discussion is good law. 

Beetz judgement

Read this judgement carefully. 

National concerns branch – said was not POGG under this category. 

P47 – says that is too broad

Then every time you have a statute that is being challenged you  have to define the subject matter – will you go broad or narrow? Remember Sobey stores characterization discussion from legal I. Characterization issue is very important. 

When you have a big statute then there is lots of scope for characterization like you want, Beetz says in this case that you can’t just label it one way, broadly, and then say is a matter of national concern. Inflation encompasses everything including wage and price control, but that you have to be more specific. 

Is the “environement” a subject matter, lots of legislation could be under such a heading, but SCC has said that you cannot just label it and win – have to be more specific – this is very NB.

Considers if is emergency legislation. Says that (p50) there is a manner and form requirement for FL and the court will not consider it as emergency legislation if it does nor fulfill these requirements.

Says there is no specific language formulae to be used, but parliament must make it clear that it perceives an emergency and that it is reacting to an emergency with this legislation. Although of course the FG just saying so won’t be enough – it is necessary but not sufficient. 

Even if it is obvious emergency, gov will still need to say that it was an emergency before court will apply the emergency branch category. This slightly narrow attitude is because else the emergency branch would be used to justify all legislation. 

Said that FG did not think it was an emergency and that the FG was relying on national concerns branch – and he says that they are SEPARATE branches – this overruled the Canada Temperance Federation case. So emergency and national concern are separate branches. 

May be other cases that can take judicial notice of emergency – like if declare war, but else would need evidence that have an emergency. 

P55 – says that severance was not argued so he struck the whole thing, so it may have been read down but that was not argued. FG had J over some of the areas so those parts would have been ok, but they went to far, and then did not argue severability. 

So in exam – ask for the remedies – say that want to be held valid, else just cut the parts that are not valid. 

Argue severability when only certain parts of the statute have been challenged. Must explain to the court how to read it down. 

Hauser case

Its result has been overruled, but the comments on scope of POGG is still good law

Says there is are NC, GAP and Emergency categories.

Said that the narcotic control act dealt with a new matter under POGG, not under s.92(16). For each new matter have to put it under one or the other. 

SCC said that it was a matter of national concern.

Everyone had assumed that was s.91(27) – criminal, but did not want to decide whether the federal R could prosecute offences under the criminal law. The provincial gov would do the criminal code and the feds would do federal offences not under criminal code. SCC did not want to get mixed up in this. Aziz case dealt with it eventually. 

SCC classified narcotic control act as a HOP other than s.91(27).

Bottom of p56 quote – distinction between regulation (non criminal) and prohibition (criminal). 

Said it was a matter of national concern. 

So when do you assess the newsness of the problem – 1867, that is the date, don’t ask if is new now, but was it new then!
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Emergencies

We have repealed the WMA, now have the emergencies act.

Has a definition of national emergency – s.3.

Must be a situation that endangers lives health and safety…then has a few “or” options. 

Then specifies and defines a few types of national emergencies. 

Public welfare emergencies, then fire, EQ and other natural phenomena.

Disease and pollution emergencies. 

Is not in force at all times, needs a proclamation to bring it into force by governor general in council. 

The proclamation is good for 90 days for public order emergencies. Then the matter must be laid before parliament and confirm or revoke the declaration. 

For other emergencies there are shorter terms. 

This statute is the first line of defence to emergencies. 

It does not permit governer general to change the provisions of the act (i.e. no henry VIII clause) and cannot make regulations regarding certain things like imprisonment. 

Why do we need POGG emergency branch if we have this emergency act. The emergency act is permanent, but the act is permanent and gives legislative J to the executive. Thee POGG power is different, it is still legislation passed by the legislature. So emergency act is for emergencies, but is not itself emergency legislation. 

Crown Zellerbach
Important case. Gives general propositions about POGG.

Is a surprising case – would not have guessed the SCC would change the rulings of the BCCA in this case. 

Logging company wanted to build an A frame structure, so dredged woodwaste from ocean floor in beaver cover it had put there, and placed it 60-80 ft further out to sea. Woodwaste is not poisonous or toxic.  Had a permit to put woodwaste in the water, but it did not cover that location.

Ocean dumping control act - Federal legislation disallowed this, and the legislation was passed after Canada signed the treaty. Statute imposed total prohibition of all substances except if had a permit. 

CZ argues that act is ultra vires the FG in so far as it applies to provincial waters. 

Common law rule is that the boundary of a state is the low water mark, but because of bays inlets and bays, it is provincial water inside the bay, and can enclose the islands and the water between the islands and the mainland is also provincial.  We are not talking about the sea bed, just who controls what happens on the water. 

But it is still a bit uncertain exactly where BC starts and finishes. But in this case the water was in BC control because were in a cove and so are definitely in BC J. 

So CW concedes that FG would have J if was toxic to fish – even in middle of BC the feds can legislate to protect fish. S.91(12), but must prove harm to fish, so that clause is N/A and the act says any substance and not all substances harm fish, so that will not be an option for defending the legislation. 

Feds were restricted to arguing treaty implementation, or POGG as a matter of national concern. 

Treaty implementation – labour conventions case – have to get approval of PG if the treaty affects them, they have to pass legislation to adopt treaty in so far as it covers PGJ. 

Labour conventions case is still good law, but court has never discussed it in detail since. In subsequent cases SCC suggested that there MAY be treaty implementation power under POGG, in the right circumstances. 

They discuss it, but do not fully deal with it in this case.

So there is still a chance the FG will be decided to have treaty power, but provinces will argue the federal principle – parliament will be able to sign broad range of treaties and then get J over most things and erode the J of provinces. There are many treaties even in private law and conflicts of laws areas and the feds would currently like to sign these but cannot get provincial approval. 

So the main argument was under the national concerns branch of POGG. 

Court had to characterise the subject matter of the act – NB characterization for exam – water legislation, environmental legislation ( eventually said was marine  water pollution legislation. 

The important part of the case is the 4 guidelines for POGG. P63.

Have to decide if it is emergency legislation, if so, it can go under POGG. 

Edinger read through the four points.

Must have a singleness, distinctiveness and indivisibility – these are alternative ways of saying the same thing – indivisibility is the critical one. 

If go too broad in your characterization, then will not have singles e.g. “pollution” – but so many things can fall under pollution – so if attacking then want to give broad characterization. 

It is relevant to consider effect on extra-provincial interests if provinces do not deal with the issue – provincial inability test. 

If we can say that the same result could be achieved if all provinces passed legislation, then does this mean that FG cannot pass statute – this is a very important question. But what if province X does not cooperate.

Inability is used broadly – means lack of ability of provinces to deal with a subject because it is beyond their J, or could be an unwillingness to co-operate with other provinces. 

Edinger says that provincial failure to cooperate is a precondition, but not required before can legislate. 

How is anyone to know as a practical matter where province ends and Canada begins. So marine pollution makes sense. 

La Forest dissents:

Says that marine pollution is too broad. Will encroach too much on PGJ. So many things will cause marine pollution. He applies the federal principle in striking down the legislation. Does not want to put the subject matter of marine pollution into FGJ under POGG. Then how do you define marine pollution, same with how do you define aeronautics. 

Emergency branch is quite self contained. Emergency branch is not redundant even though have emergency act. Would still use the POGG emergency branch in some cases – hard to think of an example, inflation may be one, and it is not covered under emergency act. And the emergency act could be repealed, but POGG is part of the constitution. 

What topics would be individual and divisible enough to be covered under POGG:

Environment = too broad.

Internet = ? Is this just a new dimension of an old matter – communication. 

Atomic energy = ? Is generated locally.

Plumbing = ? 

Federal privacy legislation = ? 

Recognition and enforcement of foreign judgement = Could this be POGG, La Forest said yes, Edinger said no – this is a matter which all provinces already deal with. Where is the national concern? So it is quite unpredictable what the SCC will say. 

Can still have provincial legislation dealing with, say aeronautics, if they are covering a narrow topic within that subject that might be OK, just because aeronautics is under POGG does not mean that all details of the whole subject are off limits. 

Summary of POGG

Judicial interpretations vary on what POGG is. 

The present day scope of POGG contains two branches – national concerns branch and emergency branch.

Emergency branch:

· Judicially reviewable.

· Level of review is light – only need to show rational basis for believing emergency exists. 

· Continuation of emergency is reviewable – is again deference for decision of executive or legislature to continue emergency. High burden to overturn emergency legislation or continuation. 

· The form of the legislation is important – parliament must enact temporary legislation and will need to make it clear that it perceives there to be an emergency. 

National concerns branch:

· Not limited to certain subjects, so is useful to FG.

· Once the court has decided that is a matter of national concern it will permanently be federal matter – aeronautics. 

· Must be distinct and indivisible, provincial inability will support the fed’s argument.

· Characterization of the matter which is said to be of national concern is important – choose characterization which suits you.

· Federal principle is important – discuss this as an issue on the exam.
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Section 2 – criminal law power – shield and sword.

POGG is a HOP which parliament has had difficulty using, unless it is an emergency. 

POGG is an unpredictable option for parliament – when exactly is it a matter of national concern?

But the criminal law power is a safe head of FGJ. It is getting safer and safer – if in doubt, criminalize it – at least then it will be valid. 

Doing the federal criminal HOP first, and then will do provincial regulatory HOP later.

FGJ

s.91(27) is the most significant power – criminal law and criminal procedure. 

s.91(28) – maintenance and management of penitentiary. 

PGJ

Provinces legislate in form which is arguably criminal. 

s.92(6) – allows public and reformatory prisons. 

s.92(13) - property and civil rights

s.92(14) – admin of justice including courts and procedure in civil matters. 

s.92(15) – imposition of punishment by fine, penalty or imprisonment. So provinces can penalize just like parliament.

s.92(16) – local matters.

So FG can punish by fine and prison, but so can provinces, so how do you draw the line. So if you are having provincial statute imposed – it feels criminal. Is it criminal for constitutional purposes? Under C the provinces cannot enact criminal law – classification problem.  

Other federal systems divide up J differently e.g. in USA and Australia the states can make criminal law. 

Canada has uniform criminal law and procedure – so give J to FG.

First 4 cases define limits of criminal law. 

Very few statutes are ever struck down if FG intended to enact criminal law and then argued that it was criminal law. But it is necessary that the statute follow a particular form. Form is very important, not determinative, but important. 

Form indicates if is tax, criminal etc. 

Consequence of s.91(27) being such a reliable HOP means that FG uses criminal law when regular regulations would have been more appropriate. 

Pith and Substance

There was not much discussion of this in POGG. Reason for that was that the particular matter is not relevant, just whether the matter reaches sufficient importance to be a national concern. 

Approach to pith and substance (PAS) – focus more on the statute itself than did in POGG cases. 

Courts look at three elements when determining PAS.

Object and purpose of the statute.

The corporate intent of the legislature as objectively ascertained. 

Look at the form and the content of the statute. May need to characterize the statute as a whole. Look at the legislative history of the statute. 

Look at the evil the statute targeted – hansards, green papers.

Effect of the statute

How does the statute operate. 

Can be subdivided into legal effect and actual effect. 

Legal effect comes from reading the statute.

Practical effect of the statute – what is it actually doing – will need real evidence. (Morgentaler – Sopinka speaks of pith and substance and distinguishes between legal and practical effect).

Actual intent 

Also called “Ulterior motive”. Looks like intent is A which is all right, but actually intending to B. Look at press conferences ministers have given – may have disclosed the true problem being targeted. Roncarelli v Duplessis, proves that extrinsic evidence is relevant.

In Churchill Falls the statute was actually aimed at disrupting another statute. 

So there are objective and subjective elements to the test – actual intent is question of subjective intent, and object and purpose is intent of the legislature objectively ascertained. 
All 3 factors should point to the same pith and substance – when have contradictions then have to do difficult characterization exercise. 

Think of what the legislature is doing and what their intention really is. Intentions alone will not render legislation invalid – good intentions will not save legislation. Must conclude that pith and substance is X, and then fit that into a HOP.

Definition of criminal law:

PC originally said that criminal law was only covered by crimes in the very domain of criminal law – e.g. crimes against the person. But this definition of criminal law is frozen at 1867. This approach was replaced by an open ended definition – criminal law is a prohibition coupled with a penalty – this has very few limits. 

Ref Re Dairy Industry Act
Case about margarine – was criminal to sell it – bad for your health. Law was successfully challenged. Get new definition of scope of criminal law – p67.

This is the starting point for determining the scope of s.91(27).

Form is important, must be prohibition with a penalty.

This case added the requirement that the prohibition must be for a public purpose. 

Court sets out typical public purposes: public peace, order, security, health, morality  – see p67 – this is not an exhaustive list, just some of the ordinary ends. 

Already we see that parliament is given lots of room to legislate. 

Skip over lots of cases – just look at the latest ones. 

RJR, Hydro Quebec, Malmo – summarize the history, give new list of public purpose, try to distinguish between prohibitory (can’t do activity at all) and regulatory (can do activity in a controlled way) legislation. 
Form is important. If court cannot find proper form, then even if have valid purpose will not be upheld under 91.27 – must have prohibition coupled with a penalty.

RJR and Hydro both almost failed for not meeting the form requirements – dissents said that were not prohibition coupled with a penalty. Dissents said that this was regulatory legislation passed as criminal law. Parliament thought it was dealing with national concern under POGG for these cases. 

Should be clear on HOP you are legislating under so can get form correct. 
In both cases the legislation was upheld as far as form is concerned, but RJR failed for infringing the charter right of freedom of speech.

Use of the federal principle – both the majority and dissent use it, but it is an empty vessel - you can fill it with what you want! 

Malmo case – attempted to meld charter concerns with DOP concerns. 

RJR

Court split on charter issues – but were unanimous on DOP issues.

Was it valid federal legislation? – this was the issue.

s.3 of the tobacco products control act – p108 – defines the purpose of the act. FG though they were using POGG, the purpose does not sound like criminal law. 

“to enhance public awareness” - (c) is definitely not a criminal law purpose.

But it does have prohibitions and penalties. 

Target was advertising and labelling of tobacco products.

Were exemptions in the statute – p105 para 6.

Not illegal to grow, sell, smoke tobacco – so it is not an outright prohibition – so is this regulatory legislation?

Gives nice history of criminal law ( criminal law is not fixed, but broadly defined, has a public purpose. 

Says that the criminal power includes the power to prevent. Has been used to justify the Youth Criminal Act. 

Says there was no evidence of ulterior motive. 

Then LF deals with 3 special arguments. 

Taken individually one could dismiss the special arguments. But here SCC says that even the collection did not make the law invalid. See top p117.

Argument 1 - Conduct which is innocent today could be criminalized tomorrow – only recently found how dangerous tobacco is. 

Argument 2 - Says can criminalize ancillary conduct without making the primary conduct (smoking) illegal. 

Prostitution is not criminal, but solicitation is.

Suicide is not criminal, but assisting is. 

P119 – third argument – attackers argued that the Act is fundamentally regulatory but criminal law is supposed to be prohibitory. This is a difficult distinction to draw – have to look at the whole statute. 

Note these three arguments for exam purposes if want to attack a statute. 

See para 44 on p116 – will not second guess the legislature. Do NOT do the equivalent of a charter analysis. 

Effect is relevant – but lack of effectiveness is not an argument for DOP, but you can still argue lack of effectiveness as a reason for it being struck down. This may sway the court when they decide on pith and substance etc. 

This is a good case for commentary on the scope of s.91(27)

Hydro
Deals with the validity of an interim order made under Canadian environmental protection act. 

s.34 and s.35 are the relevant sections. 

The minister of health and environment made an interim order of short duration. The interim order prohibited the release of more than 1g/day of PCB’s.  Hydro Quebec breached the order and is charged. Challenges the validity of the order and challenges the provisions under which the regulation was made. 

The GG in council, under s.34, is given power to make regulations for substances on the toxic substance list. Is difficult to get a substance on the list, but when it is there extreme regulations can be made. 

There is only 1 of the sub sub sections – s.34(1)(l) which mentions the word prohibition. Everything else deals with limits on quantity or concentration, or way in which can process / handle the substance.

s.35(7) – not liable to conviction if did not know about it, unless it was published in the Gazette in which case you will be liable. But this would be redundant if it was truly criminal law – rule of law clearly states that must have been announced in gazette etc. 
Overall Edinger agrees with the dissent. 

5:4 split in SCC – legislation is upheld under s.91(27).

Only two provisions were challenged – this is a long act!

Majority (LF) – Not happy with the way the argument was presented – criminal law was not argued – he wants it upheld as criminal law, but counsel did not make this easy.

Para 113 – speaks of pith and substance – if small part points in same direction as whole statute then that small part will be valid if the purpose of the statute is valid. Edinger says that is possible to use different HOP within a single statute. Can have criminal section and regulatory section authorized under another HOP.. 

Should characterize the provisions which are challenged. 

Para 115 – Refers to Crown Zellerbach where he dissented. 
p134 – LF is concerned with federal principle and if this statute is upheld under POGG, as a matter of national concern, then environmental protection will be FGJ, then will undermine PGJ – do not want to do this – so cannot give a huge category like “environmental protection” to FG.

Para 123 – Says there is a new judicially approved public purpose for crim law – environmental protection. Dissent agrees on this point. Environmental protection is also said to be value of Canadian society – NB for discussion of values. 

This case in important for scope of s.91(27). 

Para 128 - Says that the criminal power is more controllable than POGG. 
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Finished off last class in the middle of the hydro case:

Dissent is better judgment in terms of constitutional characterization of environmental protection act. Two options: POGG and criminal law power. To protect the federal system the majority used the criminal law power – would not end up in a large chunk of J being given to the FG. If force FG to use criminal power then they will only be able to cover small areas of environmental law. 

If FG used criminal law too often in relation to environmental matters – then will be colourability issues. 

Note that only those two sections were protected by the criminal law power – there may still be other sections of the act which are not constitutional because they are ultra vires the FG. 

Unlikely that LF would have said the whole statute is criminal law. LF does not look beyond the impugned sections, but the minority did, they considered the bigger picture. 

Minority and majority agreed that protection of the environment was a valid public purpose for criminal law. But still have to establish that was designed for that purpose (pith and substance) and has the right form.

Edinger agrees with minority that they intended to regulate – if you look at the statute as a whole. 

It is permissible to use more than one HOP in a single act. This will happen with big acts like anti trust legislation, Competition Act, Environmental Act etc. 

Is permissible for one part of a statute to be criminal in nature and other parts regulatory. 

Sometimes gov has to use the wrong tool because they are constrained by their HOP – so may use criminal law when regulatory environmental law is more appropriate. 

But the form of the legislation must be correct, and minority said that the form is what made the legislation regulatory in this case. 

Ministers should be reading SCC decisions so they know how to frame the legislation – dialogue between legislators and SCC. 

Dissent in the Hydro case

Dissent agrees that protection of environment is a valid public purpose. 

Definition of toxic in the definition in the statute – look at the definition not the substance in this case i.e. PCB’s. Here does not require harm to humans. So cannot have health as the public purpose. 

The form must be a prohibition with a penalty. But here the form is not prohibitory. P125 – 126. 

Can have exemptions – does not have to be an absolute prohibition. But dissent says that these particular provisions are regulatory – at this stage the dissent is only considering these provisions, not the whole statute. 

Only one of the sub sub sections contains the word “prohibition” – looks more like regulations. 

Regulation assumes continued existence of the subject matter, just put limits on the magnitude. 

RJR – control can be a prohibition, is a line drawing exercise.

Para 55: Dissent here says that the regulation comes from ministry of health and environment, on an ongoing basis – can add and remove substances – the executive does not normally create criminal law, expect criminal law to come from statute – this is part of the rule of law. 

Para 57: Legislation considers possibility of equivalent provincial legislation i.e. legislation that will do the same job – then the provincial legislation will prevail. But provinces cannot pass criminal law – so how could this be criminal law if PG legislation could do the same job. 

Para 59: Dissent uses the federal principle – says is too broad an area of activity. Say that RJR was different; there the area was much narrower. Here there is a broad range of activity that is covered by s.34.

Majority and Minority both use federal principle, but come to different results. 

If provinces want to control PCB’s then they must pick a provincial HOP – probably use 92(16) – this is regulation of local business. 

These days courts are more willing to say that provincial local business legislation and criminal law are both valid – if they cannot apply together then apply doctrine of paramountcy. 

Almost never able to say that statute is clearly under a particular HOP – we must be able to create arguments for one side or the other, and predict what court will do – this will be the form of the exam. But is often 50/50 as to what the result will be. 

Is about finding a label, but so many labels are possible – so it is hard to predict. 

Never speak of whole statute being valid – must look at each provision – and whole statute will give context to the challenged provision. 

Ward 

Was in case book last year – prohibited hunting of seals – SCC said it was not criminal law. SCC said it was s.91.12 – fisheries. SCC said s.91.27 was not applicable, even though the form was criminal, because there was no valid public purpose argued by the AG. So do not assume is 91.27 just because it looks like crim law – always ask – is there a public purpose? 

Malmo
Also deals with scope of s.91.27.

Challenge to criminalization of marijuana. 

Malmo is a pot proponent. Tried to merge s.7 with s.27 – argued that s.27 is limited to conduct that causes degree of harm. Argued that you cannot criminalize acts which do not hurt others. 

This was not accepted. 

SCC said s.27 does not require any minimum degree of harm, nor does parliament have to establish harm, parliament must just have reasonable apprehension of harm. This is a negative limit to what the s.27 power allows.

Considered the Hauser case (p147) which said that narcotics were a new matter not contemplated in 1867 and therefore were covered by POGG power. 
Malmo said, forget about that case, what we have here is really criminal law, but the activity does not harm others. 

SCC said it could be POGG  (the case cited as setting out the scope of POGG is the labatt breweries case, not crown zellerbach), but that do not need to decide that here because it is valid criminal law. 

POGG did not work in labatt, so that the court would go back to labatts as authority for POGG working is odd. Crown Zellerbach IS still the leading case for POGG. 

What does Malmo say positively about s.27? (Negatively said that they would not look at the degree of harm). 
Para 76 Gonthier – says criminal law includes protection of vulnerable groups from self inflicted harm. Said that are controlling activities for safety of user and for society from the user. Arbour confirms this approach – FG can decide what harm it thinks is sufficient when pass criminal law. But courts will still decide if a given law is criminal. 

Problems to think about

Fact pattern #1:

Provision in CCC – section permits the victim of a crime to apply to a court at the time of sentencing of an indictable offence for compensation for damage to loss of or damage to property. Then if A fails to pay, then the order can be filed in the SC and become enforceable as a judgment. 

An A does not want to pay – A challenges this provision. Says that is not criminal law legislation so is ultra vires FG because it is property and civil rights. 

Court found it to be valid – still exists, although slightly modified. 

Court said that there was a prohibition and a penalty. This penalty was like a fine, but was on top of the regular fine, and this money does not go the state like fines normally do. So not really a fine.

Victims of crime scheme is provincially managed and enacted. 

This case was a fraud matter – Zelensky (1978, s.653).

Is parliament limited to fines and prison – NO, can order community service, sentencing circles. So can add other penalties and does not change the nature of the offence. Is characterized as part of the sentence, and sentencing is not limited to fines and prison – can rely on more than the traditional penalties, and saw this as part of sentencing, even though it looks like a private remedy. 

This provision was over 100 years old – would have inclined court to uphold it. 

Court did say that some compensation orders are OK for criminal court i.e. where it is clear how much compensation is required, but others will be less certain – in which case must go to a civil trial. 

Characterization issue – said it was sentencing.
Fact Pattern #2

MVA creates offences, but is a provincial statute.

There are also driving offences in the CCC. Is an overlap on this subject.

Mr. Boggs is convicted of 2 CCC offences – impaired driving, and refusing to take the breathalyzer test. Gets his punishment, and license is suspended. 

Drove while license was suspended – charged with another CCC offence: “Everyone who drives while suspended is guilty of ….hybrid offence...” He challenges this new charging provision. 

There is no equivalent provincial offence in this case – so cannot argue that province was covering the field. 

Can say that was not a valid public purpose because it was too broad – there are so many ways to lose your drivers license, not necessarily just to protect the public, may be suspended for administrative reasons. So criminal provision does not have a valid public purpose. If you could only lose your license for drunk driving then this would have been a valid CCC provision.  

Court struck it down, did not read the provision down. Edinger said could have read it down and said that if you were driving when your license was suspended for a driving offence, then liable to penalty, don’t say that offence for just driving without a license. 
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We have examined federal defences based on s. 91(27); it has been a fairly coherent body of caselaw, interpreted in a coherent way; crim law has been defined quite easily ( prohibition + penalty + public purpose; doesn’t need to be minimal degree of harm; courts will not 2nd guess what FG legislated provided that Parl can prove there was true crim object and purpose

· Must be some prohibitory element, doesn’t need to be wide ranging & absolute

· Penalty – not limited to fines/imprisonment, Parl can contemplate other forms 

· Criminal law is not narrow even w.r.t. form, can have exceptions to the prohibitions!
· Public purpose – have been expanding; there are traditional purposes as enunciated in Dairy Industry Act 1949 but have subsequently added eg. socially undesirable behaviour, environment ( the categories of public purpose is not closed

· Usually you can find an existing category that serves your needs but if you cannot or its application is at all tenuous e.g. toxic substances which didn’t harm human health so you couldn’t use human health, you can be creative and argue for a new purpose which the legislature was addressing. 

· Court in recent years has considered public law power to be controllable

· Court more likely than not to uphold on basis of s. 91(27)

· Parl just has to get ducks lined up right and meet the technical requirements

· Generally speaking, very few fed statutes asserted to be crim law bite the dust, usually there is a successful way to defend criminal law legislation such that it is upheld. 

Provincial equivalent of the federal criminal law power

Provinces have s. 92(15) which authorizes the legislature punishing breaches of prov statutes by fine/penalty/imprisonment; crim law is supposed to be nationally uniform that’s why we gave it to FG but if you think about it all crimes are very local in the way they happen.

Even though crim law is uniform on a nat’l basis it is inherently local in implementation

This was recognized in 1867 and that is why s. 92(14) administration of justice exists; provs given power to decide how and why to prosecute; implementation left to prov

The provs frequently enact statutes that are attackable (as being sword like crim law power) as being legislation which is actually in relation to s. 91(27)

This legislation may look and feel like criminal law

When provs choose to regulate a matter they often do it by way of a prohibition and then they enforce the breach of the prohibition by s. 92(15)

Prov statute and application/enforcement of feel like enforcement of crim law, or at least a person charged under provincial legislature cannot feel the difference

For constitutional purposes, the provinces cannot create a criminal offence
So by def’n if you are charged under a prov statute you are not being charged with a criminal offence, it is only quasi-criminal

Because prov statutes look and feel so much like crim law, one of the easiest ways of challenging them (the whole range of them) is on the grounds that they are crim law and therefore ultra vires the prov legislature Eg. Safe Streets Act in BC

· It is a sitting duck waiting to be challenged on grounds that this is leg relating to crim law.
· Prohibitions + penalty (even though fines are not very big) + public purpose

· Public purpose – to keep the public safe

On reading list, we have small section of the cases in which prov leg was challenged on ground that it was leg in relation to crim law; we have quite an extensive collection of the approaches and arguments that provinces can make to justify their legislation

It is never going to be completely obvious whether arguments will successful

· Sometimes accumulation of factors

· Sometimes it is a single factor which the court considers

Cases are irreconcilable

At end of this part, come out with a list of the arguments that we would want to make if we are asked to defend prov leg assuming the arguments are all available i.e. are not excluded for one reason or another. 

AG Canada v. Dupond 1978 SCC

Decided at the same time as the McNeil case where the SCC upheld provincial legislation that prohibited movies, that even though there was a moral element, it was local morality and so the act was valid as being generally of application to regulation of theatres and entertainment.

Dupond case arising from Quebec, involved by-law enacted by Montreal. The by-law was entitled “by-law relating to exceptional measures to safeguard the free exercise of civil liberties, to regulate the use of public domain and to prevent riots and other violations of order, peace and public safety”

S. 5 challenged – it allowed that, when reason to believe that gatherings will cause tumult, an ordinance will be enacted

Pursuant to s. 5 the City enacted an ordinance; ordinance was passed by Executive committee

· Holding of any gathering anywhere at anytime is prohibited for 30 days except or unless the parade has already been authorized

· So this was a “lock-down” of the city of Montreal

Claire Dupond wanted to parade, challenged validity of both ordinance and the City by-law authorizing the ordinance

Any city by-law must be within prov leg jurisdiction b/c prov cannot delegate to city any greater jurisdiction than it possesses

Which HOP in s. 92 authorized the by-law and the ordinance enacted pursuant to it?

Majority rejected the attack of Dupond; majority held that it was valid prov leg and that it was not leg in relation to s. 91(27)

· Let’s go through Beetz’s explanation

· We’ll get some distinctions from this judgement

· We have Laskin’s very short dissenting judgement as well

· His view of object, purpose and form was that it looked exactly like criminal law

· typical to get dissenting judgements, diff people vary in their characterization of pith & substance ( Laskin thought it was crim law and saw no other explanation  

· Page 73 Section II
severability – discussion on doctrine of severability; we should agree that s. 5 which was only subsection in by-law challenged directly was NOT severable so whole by-law would have been struck down if s.5 was ultra vires.

Severability?

· severability deals with relationship of provision challenged to the rest of the statute or by-law; if the statute would not have been enacted without the challenged provision then challenged provision is not severable

· if, the rest of statute/by-law could happily operate w/o the challenged provision then that provision is severable

· since s. 5 was the reason for the very existence of the by-law there is no way it can be severed, so the whole bylaw would have had to be struck down.
· if you want challenged provision to be severed, you have to ask separately for that relief  and you must be ready to deal with the relationship between the provision and the rest of the statute and show that it can be severed. 

· If the statute would not have been enacted without the challenged provision, the challenged provision is not severable.  If on the other hand the rest of the statute or by-law could operate without the challenged provision, that provision is severable.

Why was majority able to find that the ordinance and the by-law valid prov law?

Three important points:

Distinction between punitive leg and preventative leg

· Punitive legislation will likely be found to be in s. 91(27)

· Preventative, on the other hand, prima facie, will be found to be valid legislation even if enacted by the PG. PG have been held to have leg jurisdiction to prevent conditions arising that will lead to crime.

· Court finds that absolute prohibition of any gatherings is preventative
· Court has said crim law includes power to prevent as well as punish, so we need more than just the punitive / preventative distinction.
Distinction b/t prohibitory and regulatory  (p74)(remember Hydro-QC)

· regulatory tends to be viewed as NOT criminal

· here we have characterization of legislation as regulatory because the by-law wasn’t a blanket provision, so this falls into regulatory category – more likely to be criminal if is a blanket provision.

· cases cited at bottom of page had virtually identical leg/ordinance and those cases held such leg to be ultra vires – irreconcilability of cases. 
· “better not to discuss them in order to avoid going further than necessary” – only SCC can do this!

Supplementing v Complementing Page 75 – last distinction relied on in this case
· Argument made by Dupond that this ordinance was supplementing the criminal law, that the penalties in crim law not enough and that Montreal felt it needed to fill in the gaps?

· It was a given that provs cannot supplement the crim law

· If seen as filling in gaps and going where crim law has already gone, then prov will be found to be “legislating in relation to crim law” – Same rule will apply if you try to get in before crim law starts.
· P attacking statute can always make this argument

· D can say it is not “supplementing” the crim law but rather “complementing” the crim law

· Edinger says that she cannot provide a working distinction for the difference between the constitutional purposes of “supplement” and “complement” 

· Remember this distinction and use the one which helps you

· We won’t really know which is supplementary and which is complementary

· If you persuade the court that leg is filing in a gap then they may find that it is supplementing the law

· Distinction b/t complementary and supplementary goes to proper classification of statute in terms of HOP

· Practically speaking, it is really who the court wants to win
· Majority found legislation in this case was within prov leg jurisdiction

· Notes that FG could also pass such a law under criminal power, but that if they have not then the PG can pass a law covering that topic - Page 75 – “it may be that Parl could enact measures of a preventive nature under its ancillary powers. But we are not concerned in this case with the outer limits of federal jurisdiction over crim law and I fail to see how the fact that Parl has not exercised a possible incidental power should sterilize prov leg competence and prevent a prov or city from exercising their own powers”
· any legislation Parl enacts, if it is preventive legislation then it will not be at the heart of s. 91(27); but might be permitted on grounds that it is necessarily incidental to the criminal law power.
· 3 important distinctions in this case and cumulatively they are resolved in favour of the prov so legislation is upheld; cumulatively does not mean step-by-step i.e. do not stop if fail first one, consider them all and weight them all in the same balance. 
· had there been an inconsistency 2:1 it would have been harder to court but here it was 3:0 for provinces

· what you should do if attacking leg is to make score go the other way

If you can convince the court that the province is filling a gap in the criminal law, then it might be found invalid and supplementing.  If you persuade them that its not filling a gap, just working with what is there, then it may be classified as complementary.  The distinction between C and S goes to the classification of the two in terms of which head of power its going to fall under.

Doctrine of colourability – you are trying to fool us, you have adopted a form that is valid but we can see through this ( form is never controlling; 
Try and get extrinsic evidence for your argument: Hansard, committee minutes, etc..i.e. if you’re against the province you want to show that the legislative intent was to supplement rather than complement.

Rio Hotel v. Liquor Licensing Board 1987 SCC

· Adopted a technique that provs would be wise to consider in light of what SCC says about it in this liquor case!

· legislation in prov of NB creating a liquor licensing board (LLB), Rio Hotel (RH) was a licensee

· RH held a liquor license which allowed it to sell alcoholic beverages, held an entertainment license b/c it provided entertainment to its patrons as they consume alcohol

· Entertainment was live but LLB attached requirements to the entertainment

· The 1st attempt by LLB to attach conditions failed, it was held ultra vires b/c conditions attached were duplicates of Criminal Code provisions dealing with nude entertainment, simply reproduced the criminal code provisions and attached them to licence – this was not acceptable! Court of Appeal said you can’t do that ( that is leg in relation to crim law

· LLB goes back to drawing board, devises own conditions, p. 79 casebook

· This is challenged on grounds that it is leg in relation to s. 91(27)

· In this case, SCC is unanimous in upholding validity of the statute authorizing these conditions for the entertainment license 

· Dickson:

· This matter is a double aspect matter

· Prima facie, this is valid prov leg but at the same time there clearly is leg in CCC which is very similar

· Resolves this on grounds that there is no conflict b/t prov provisions and CCC so he will uphold prov leg ( strange way of approaching validity issue

· For paramountcy, you have to have both valid statutes and a conflict b/t them

· Gives provs benefit of doubt

· Estey:

· Far more useful judgement from prov point of view

· Essentially says that as long as province enacts or adopts or creates a licensing scheme of local businesses then it is free (prima facie) to attach any conditions it likes to the licenses

· Applying that principal to the legislation and actual facts in the case, he points out that these are liquor regulations

· This licensing scheme is regulating the BUSINESS not the performers

· Under CCC, it is the performers who would be charged, but under the prov scheme, it is the business that will lose its licence

· Any penalty is attached to business itself as method of regulating the business not to performer or individual

· Page 81 – top paragraph - this is important aspect of this case

· provs are well-advised to find a way of licensing b/c licensing doesn’t look like crim law, it looks like regulation

· Page 80 – reference to the FORM of prov leg (remember we have licensing technique)
· the longer the penalty and the closer the terminology comes to describing conduct “traditionally criminal”, the more doubtful the validity of the prov enactment

· “disguised” ( reference to colourability
· Westendorp – Calgary by-law dealt with traffic control and asserts it purpose was valid provincial purpose - Court ruled that the purpose had nothing to do with the by-law
· If drafting prov leg, it is important to avoid CCC language!
· Other comment to pay attention to on p. 79 – last para:
· You can incorporate crim law by reference e.g. if your entertainers are convicted you will lose your licence. It does not follow however, that is open to the province to re-enact the criminal provision and accomplish the same result by effectivly “convicting” the licensee of a criminal offence already existing in federal law, under its own process and in its own forum.

· Edinger thinks Estey’s judgement is much more valuable for a way of saving provincial law. 
R. v. Morgantaler 1993 SCC

· This is the third of the Morgentaler cases. 

· Provincial legislation which in form looked to be valid was found to be legislation in relation to crim law and was struck down

· Morgantaler is an example of what Estey was referring to in Rio Hotels, prov leg “touching on areas of traditional criminal law”

· Going back to Haldane saying “domain of criminal law” – we no longer have domain as far as 91(27) concerned, FG can cover almost anything, but the idea of domain of the criminal law does apply when considering provincial legislation.

· So if provincial legislation somehow touches on or affects activities that have traditionally been considered to be criminal, then it is less likely to be upheld, it is at higher risk than if provincial leg dealt with activity not considered to be within domain of crim law

· Cases dealing with this tend to be abortion, soliciting for prostitution

· Facts of this case (chronology important):

· Statute in question is Medical Services Act & Regs
· Jan 1988 – we have 2nd of Morgentaler cases

· SCC struck down abortion provisions in CCC, not on grounds that abortion was no longer a proper crim offence but on grounds that therapeutic committees which created exemptions were so unavailable that they were inconsistent with Charter rights and Court didn’t think it right to allow prohibitions to remain in place w/o existence of therapeutic committees

· This left abortion unregulated

· Within 1 year, Dr. M was rumoured to be contemplating setting up an abortion clinic in Halifax

· March 1989 – NS government enacted regulations under Health Act & Hospitals Act doing 2 things:

· Prohibited performance of abortions except in hospitals, there was no absolute prohibition of abortions

· Regulation dealing to insurance – no-one having had abortion would be entitled to insurance

· June 1989 – regulations replaced by the  Medical Services Act
· MSA had enunciation of its leg purpose “to prohibit the privatization of certain medical services in order to maintain single high quality healthcare delivery system”

· On its face, a perfectly constitutionally permissible provincial object

· All you are trying to do is protect healthcare services

· Penalty provision by way of fine

· Regulation enacted listing a number of medical services which could be performed only in a hospital and of those 9, one was abortion! - So abortion is embedded in a list of other medical services

· October 1989 – Dr. M had opened clinic and commenced performing abortions; the prov authorities sought injunction to prevent him from continuing those activities b/c those activities inconsistent with MSA & Regs

· Were the regulations and leg pursuant to which they were enacted leg in relation to crim law or leg in relation to health, hospitals, medical services, property & civil rights or other prov HOP?

Fed0202
Morgentaler decision - PG legislation attacked as being in relation to 91.27.

Facts and chronology in this case are critical, which is unusual for DOP cases, normally turn on statute itself. 

Here the form of the legislation was perfect for PG legislation. Was a good illustration of colourability. 
Colourability is the doctrine that is invoked when form is correct but challenger says there was an ulterior objective – in this case the ulterior objective was to prevent abortions. 
The use of extrinsic evidence in this case is what defined the outcome. Normally only colourability cases look at extrinsic evidence, but here it was not claimed to be colourability, but extrinsic evidence was still used. 

Wide range of admissibility if colourability is the issue – hansards etc. but here, in a non colourability case, they also considered hansards etc. 

Court considers the motive of the government (as distinct from the legislative branch) ministerial statements are admitted to see what the executive who introduced the legislation was trying to achieve. 

Changes the object and purpose analysis into that done in a colourability case.

But this case also useful for pith and substance analysis, because when doing the pith and substance analysis the SCC considers factors which are normally only considered for pith and substance analysis i.e. calls it a pith and substance analysis, but does a colourability type analysis. 

The effects of the statute are relevant to pith and substance classification, and then in colourability you also look at motive. 

Here it is said that there are legal effects separate from practical effects – p85.

Legal effects are always relevant – just look at legislation itself – these are theoretical, do not need to look to real life application of statutes to determine the legal effects. 
The real life implications, the practical effects, are a different issue.
In RJR the actual effects of the statutes were said to be irrelevant – the intention was to prevent harm and that was OK, but here the actual effects are considered i.e. this is one of the rare cases in which the court distinguishes between legal and actual effects, and Sopinka says that actual effects are not relevant .
In this case there was little evidence of the actual effects – if you want to consider actual effects then evidence on them must be led. 

This is true for all DOP cases. 

Then court considered if was actually a 91.27 issue that the PG was legislating on.  

In this case, it related to provincial heads of J according to the court. 

The court looks at various factors, and these same factors can be argued in the pith and substance for other cases, there is some overlap with the previous cases discussed. 

Factors when considering validity of provincial legislation:
SCC says that there is a domain of criminal law, does not say “domain”, but says “traditional”.

If the province chooses to legislation in an area of traditionally criminal law, then is running a risk because may be struck down – is not conclusive, just because is domain of crim law, then may still survive challenge, but this is a factor which will count against the PG legislation. So legislation on abortion will have this factor counting against PG legislation. 

So if provincial legislation is going to be in the domain of crim law, then be careful that ministers do not give extrinsic evidence which will be used by challengers – muzzle the ministers if concerned about colourability if you are the PG. 

Reference to the language the provinces use – p86. If the province uses language similar to or tracks the criminal law, then judicial suspicions will again be raised. This, like the previous point, is not conclusive, but will count against criminal law. 

Third factor – severity of the penalty – trivial fine, probably OK, as fine gets bigger the suspicions are raised – becomes more serious and therefore criminal like. 

P86 - Issue of supplementing or complementing the criminal law – is in the eye of the beholder – very subjective – but provinces must not say that the criminal law is inadequate.

All of these are considered in the Morgentaler case.

(Most of the time colourability is argued even though provinces were trying to stay in PG J, but court says the PG is trying to achieve a different goal.)

Court said that this was an overlap with the prior legislation which was struck down. There was not evidence that PG was trying to limit abortions completely – theoretically could continue in hospitals, just limited abortions in free standing clinics. The court said that did not need actual evidence of how the legislation affected the number of abortions occurring – said that real purpose was to stop abortions, and struck it down. 

Said that they were trying to pass criminal law – so ultra vires. 

Very first Morgentaler case – challenged s.251 on grounds that advances in medicine – was no danger to human health, so was no valid public purpose, SCC said that they accept that but that it is still valid criminal law, because was still valid for its purpose of prohibiting socially undesirable conduct which the SCC said abortion was in the first SCC case. The first case did not deal with therapeutic committees, that was the second case i.e. s.251 was struck down in second Morgentaler case (1988).

Now this is the third Morgentaler case. 

Hypothetical scenario

What if this legislation was passed before s.251 was struck down in the second Morgentaler case.

Then there would be no motive for the PG to pass colourable legislation, it would still have been illegal under federal legislation – so no colourability argument. 

Would be no paramountcy problem – they could be read together. 

But it would be redundant, because criminal law already said that had to be a nominated hospital, but this deals with insurance coverage. There is no constitutional rule for DOP against redundant legislation – only question is, does the fall within appropriate HOP. 

If not making a colourability argument – then more difficult to get the full range of extrinsic evidence in. 

Object, purpose and legal effect are the three stages of the analysis for PGL.

Could have been passed in anticipation of criminal law being struck down – this could have been the ulterior motive which would make it colourable. 

Remember that PG cannot supplement the criminal law. 

Another Hypothetical scenario:

Imagine FG and PG legislation was all in place and was before 1988, and then after Morgentaler, the province tried to handle the matter by regulating doctors.  Doctors are a self regulating profession. 

No province succeeded in addressing abortion, even if was passed before 1988 – SCC said that all of it was trying to supplement the criminal law. 

Siemens v Manitoba 
Challenge to PGL

Is a recent case and raises additional relevant factors for characterizing provincial gov legislation.

Deals with alcohol and gambling. Legislation on this topic has a long history. 

Good example of a double aspect matter. 
Double aspect = a critical constitutional doctrine. Has been used with increasing frequency in last 50 years. Courts are now more willing to find that an area of activity has a double aspect nature. Statute has to be classified, but the matter can be dual aspect. 

Siemens relies on previous case which said that gambling was a double aspect manner. 

There is a prohibition in criminal code on gambling. But there are exemptions provided in the CCC - allows provinces to allow certain activities and the provincial aspect is the regulation of the activities – running casino’s and lotteries is local matter. 
So overall gambling is a double aspect matter. 

Did the FG delegate legislative J to PG – NO, cannot delegate legislative authority to another co-ordinate of the federal system.
Fertney case said that PG had its own J to deal with regulation of gambling, did not need to have it delegated. 

Then in Siemens the PG allows a scheme of video lottery terminal (VLT). The Siemens had a hotel which had an agreement with PG to have VLT’s at the hotel. The revenue would cover the mortgage payments on the hotel. 
Then the PG changed the law, and passed local option legislation, like the temperance act – the municipalities can decide if they want VLT’s in their municipality.

This community said NO. So then were not allowed to have VLT’s any more.  
So Siemens challenge PG legislation which gave the community the option to decide. Argued that it was legislation in relation to criminal law. Challenged the whole statute. 

SCC says that the VLT act is valid provincial law in relation to the provincial aspect of gambling. 

Considered the form of the legislation – said that there was no penalty and no forfeiture of property. Note that the Siemens never owned the VLT’s. 
The site holder agreement being cancelled did not amount to forfeiture of property. This is a characterization issue – could argue that it was property – Edinger says it could well be. 

So the form of the legislation is important – the absence of a penalty suggested it was not criminal law.
Licensing does not have a penalty, just take away the license, so will not be crim law, good way for provinces to legislate. 

Concerns of public morality, the town did not want the VLT’s because of the morality of gambling. 
SCC says that there is no evidence that the local option was based on moral concerns – but this is a factual issue specific to this case. But then in para 30, SCC says that it is permissible for provinces to take moral considerations into account when passing legislation.  

So if there is an element of morality in the legislation, if you are attacking it, you would have to establish that the moral concern was the DOMINANT purpose of the PGL. If it was only a small part of the purpose, then the PGL will not likely be struck down on that ground. 

So here the legislation was upheld.

When it is mostly related to moral purpose then is more likely to be criminal law.

So this gave the provinces a bit more leeway. 

Para 33-34 – SCC refers to other factors

· Presumption of constitutionality – directs the court to read ambiguous legislation in a way that falls within J of legislating body.

· AG Canada intervened to support the PGL – this is rare. Normally the federal AG will oppose PGL or not intervene at all.  What conclusions can be drawn by non intervention by an AG – maybe don’t care, may just rely on private parties to defend the legislation (LF in Hunt case), maybe the AG thinks the case is so clear that the court will not need guiding. But when have positive intervention to defend PGL by AG of Canada, this is persuasive for the court. 

Neither of these is determinative.

The fact that the SCC mentioned these factors suggests that it was not an open and shut case for the court, wanted to support their argument. 

Provinces can regulate shopping, local business, local gambling – double aspect matters. 

First thing when you are going to pass PGL, is to think about which HOP you are going to do it under. 

Fed0207
Often have application of provincial legislation to individual – and then they claim it is ultra vires

Consortium Developments
Deals with investigatory powers of provinces which is a relatively new area of law. 

Commissions and enquiries are a way of life – now have Montgomery enquiry about sponsorship scandal.

Can provinces implement results of enquiry? – depends on DOP. But can have an enquiry on ANY topic, but then may not be able to implement the solution. 

s.92(14) – admin of justice – Could this be a source of power of enquiry?
Could have sources of power of enquiry within other s.92 HOP. 

So no real concern with source of power.

Terms of reference of the enquiry are more important. 

There are two grounds upon which specific enquiry or investigation may be challenged:

1. Entity being enquired into is entitled to interjurisdictional immunity – the RCMP is a federal organization and is immune from provincial regulation AND enquiry. If you are enquiring into RCMP you cannot examine their internal organization and policies i.e. the interjurisdictional immunity only relates to internal stuff. But if dealing with general criminal activities in the province, then can involve RCMP. This topic will be dealt with more fully later. 

2. Provincial enquiry may be challenged on the ground that it is an interference with s.91.27 ( consortium developments case. 

Starr v Holden (Not in case book)
Provincial enquiry was successfully challenged on the ground that it was an interference with criminal law.

Provincial enquiry – Starr was sending charitable funds to public officials. The terms of reference were similar to one of the sections in the criminal code. 

We saw how provincial legislation should not track the language of the CCC, and the same is true for enquiry terms of reference. Need protections afforded by the criminal law. If the enquiry is for criminal conduct – then it runs risk of being in relation to s.91.27, and instead the person must be investigated using the normal criminal charging procedures.
Consortium Developments
In this case the enquiry was considered legitimate. 

Compare this to Starr case to see how to distinguish the cases. 

There was a resolution which was passed dealing with land and the taxpayers were unhappy with. Police said all was OK i.e. that there was no foul play, but the complainants were persistent.

Under municipal act (equivalent to local gov act) a judge was called on to investigate the government of municipality. This clause was OK – the government of municipalities is a provincial matter. 
Another challenge is made, and the developer objects on constitutional grounds. Fails to persuade SCC – enquiry was held to be acceptable. 

Page 101 – para 50. OK if incidentally uncover criminal conduct – but this cannot be the goal of the enquiry.

Page 102 – para 50.

There are limited enquiries that can objected to on the basis of s.91.27.

If have individuals in mind when start enquiry, then challenge on the basis that it is interfering with criminal law may be successful. 

That a police investigation is going on at the same time, is relevant, but does not necessarily mean that the enquiry is or is not constitutional. 

Must decide if the dominant motive of the enquiry is to investigate into criminal type conduct. 

Summary of case law dealing with provincial powers and provincial avoidance techniques

Should be making a list of techniques which provinces can use to attempt to avoid having legislation being struck down as being in relation to s.91.27

Here is a list – in no particular order, none are controlling or guarantees. 

1. Provincial legislation should emphasize property aspects – Siemens (But if remove property may be seen as a penalty).
2. Province should emphasize local nature of the problem. 

3. Attempt to frame the legislation as a regulatory scheme – say regulating a local business. 

4. Use techniques such as licensing as opposed to fines or imprisonment. 

5. Control activities indirectly by focusing on those who would not be charged under criminal law - Rio Hotel – focus on hotel owners, not performers.

6. Pre-emptive strike – prevent conditions likely to reduce crime. 

7. Say is complementary not supplementary if is challenged and want to defend PG legislation.

8. Do not track language in the CCC.

9. Avoid draconian penalties e.g. Do not make large fines, will start to look like criminal law. 

10. May consider moral factors – but do not let moral concerns be the dominant or main reason for the legislation. 

11. If want to regulate a high risk area – abortion, prostitution – do not make public pronouncements on intentions – will give ammunition to attackers who want to argue colourability (Morgentaler). 

Safe Streets Act
Think about how you would attack the legislation.

Is a short statute. 

Problem aimed to address = solicitation. 

Solicit = to communicate in person using the spoken or written word, a gesture or other means, for another thing of value, regardless of consideration.

Essentially is an offence if are too aggressive in trying to sell something, if obstruct path of person being solicited, following, swearing. 

Fines are $86 or $115 – so these are low fines, suggest regulatory. 

If you are charged or get standing to attack it, what would you do – look for similar provisions in the CCC. 

“Uttering threats” and “assault” are similar provisions. 

This does not mean that legislation is ultra vires. 

Can say it is a prohibition and a penalty for a public purpose of safety and security. Looks like a criminal offence. 

Look at public pronouncements – What has Jeff Plant said – can use these in your argument. 

Say that it is a Canada wide issue – not merely local. 

Say that it is supplementing rather than complementing.

What would you say if you want to defend it:

What are the possible provincial HOP – highway safety – worried that people will run on to the street when being solicited. 

Property  - protecting local business – so that bank does not lose customers because are pan handlers near ATM’s.

Note that you can argue alternative heads of powers.

Civil rights part of the “property and civil rights” HOP.

Dupond – remember that is a provincial statute, not a city bylaw – so can’t just say that is a problem in one small area. The statute, by its provincial nature, suggests a problem which is not only local on a small scale. Is a problem when defending a provincial law as opposed to a city bylaw – slim chance that a problem is province wide but not nation wide! 

Regulation of the Economy

No specific HOP listed.

Functional approach – ask who can do it and what HOP’s can they use.

HOP most often used are 91.2 and 92.13 and 92.16

Two most important cases for 91.2 are 

· Citizens Insurance v Parsons 

· City National Leasing v General Motors of Canada (important for ancillary doctrine)

These defined scope of s.91.2

Other cases demonstrate that this area of law is irreconcilable. 

If look at CA1867, and read it literally, you will think that the intention in 1867 was to make FG the dominant legislative body w.r.t. the economy. 

The early cases did implement this apparent original intent. 

Early cases said that trade and commerce covered all economic areas. 

La Forest once commented “what happened to original intent?” But since 1881 the economy has been governed by divided legislative jurisdiction. 
After WW2 the s.91 powers have been strengthened, and there has been provincial protectionism. 

What is “the economy”? It is a label for an aggregate of matters. There are many components that make up the economy. Subject to influence in many ways. The influence may be direct or indirect. Is often good to do things indirectly – more likely to get away with it, but beware of colourability arguments. 

All business is ultimately local, so is crime, so the provinces can have, and do exert, large power over the economy.

Provinces essentially have power to regulate local matters including agriculture, business, trades, professions etc. so can have large indirect effect. 

Scope of provincial power and scope of FG power clash in this section. 

The FG has J over inter-provincial and international trade and general regulation of trade. FG also has J over transportation such as aeronautics, shipping – so have tools to regulate economy directly, but the problem is that they cannot regulate directly activities that happen in the provinces only. 

Another HOP for FG – declaratory power – can declare local works to be for the general advantage of Canada. Is legis J to regulate those words directly. S.92.10(c).

Citizens Insurance v Parsons
Seminal case for s.91.2

Privy Council normally says should not, as a court, go further than have to – but here they did, they gave a recipe for s.91.2.

Insurance is a strange area – both levels of gov were trying to control it, numerous statutes, but kept getting challenged. FG tried different HOP’s each time. 

Private interests (insurance companies) were divided on who they preferred to have regulating them i.e. PG or FG.

Provinces also divided, some of them wanted to legislate, others supported federal legislation. 

This was an 1881 case – Privy Council.

Mr Parsons made a claim – insurance company said they would not pay. Said that the terms and conditions Parsons was relying on were not part of the contract. Parsons relied on Fire Insurance Policy Act of Ontario – required certain terms to be in the contract of insurance. Could have a policy w/o these terms, but then, under the Act, the insurance company had to be very clear to the insurance purchaser – in this case the insurance company was not as clear as it should have been. So the insurance company challenged the legislation as a final attempt to still not pay the claim. 

PC considers rules of statutory interpretation. 

Province says that the legislation is valid as being in relation to property and civil rights. 

Insurance company said it dealt with trade and commerce and was therefore FG J. 

Consider the meaning of civil rights – e.g. are you married, illegitimate etc. – relates to status. 

But here the PC said that civil rights includes contract rights. Said that falls into s.92.13 on this basis. Then said that must still look at other sections – to check if there is a contradiction. Said that could also be s.91.2. 

Is the selling of fire insurance a trade?

Rejected the idea that s.91.2 covered whole economy.

Page 160 bottom – describe two branches of trade and commerce in a positive version of what s.91.2 covers – branch 2 was not used successfully until City National leasing case. 

Negative definition of s.91.2 give top p161 – says what it does not cover i.e. does not cover regulating contracts in a particular business in a province – so in this case the PG legislation was valid. 
Fed0209
Regulation of the economy.

Citizens Insurance is the leading case

Consider power of FG and PG to legislate w.r.t. the economy.

Originally all economy is local, but s.91.2 gives parliament power to regulate trade and commerce.

s.91.2 is interpreted to give FG J over inter provincial and international trade. 

Regulation of trade in the dominion, but does not cover contracts and trade in the dominion. 

Easy to say production is provincial and international trade is federal, but it is the drawing of the line between the extremes that is more difficult. 

Are almost identical cases going different ways – is a difficult area of law. 

R v Eastern Terminal Elevator (1925)

How far back can FG reach into the process and manufacture of the goods given that the goods are intended for international trade. 

May be decided differently today. 

Canada Grain Act, federal statute, was held invalid. 

Dealt with trade in grain. 

At the time 70-80% of grain was exported.

Grain had to be graded and inspected, and this is done before it is loaded onto trains. 

The act focused on the inspection and grading of grain, but this occurs locally i.e. when farmer delivers grain to elevator. 

So the act necessarily regulated actions in the elevators. 

s.7 said that excess should be sold by the federal board of grain commissioners and that the proceeds would be used to finance the admin costs of implementing the statute.

Eastern Terminal Elevator was said to have surplus, and refused to comply with the requirements of the act. Said the act was ultra vires. 

SCC said that the whole act was ultra vires, although there was a dissent.

It is unusual for the court to strike down the whole statute. 

POGG was also discussed.

Question was whether s.91.2 allowed the FG to enact the act given that most grain was for international trade. 
Duff said (p163) that do not determine validity on the basis of %’s, else where would you draw the line. 

So if cannot assume J under s.91.2 just because most of it is for international trade, how do you characterize the P&S of the legislation? 
Dissent says that is focusing on the grain trade – a big issue. 
The majority said that is focused on regulation of local business i.e. business of grain elevators, and was ultra vires. 
The need to regulate the local business was to regulate the grain trade – so is a critical characterization issue. Must ask what the legislation is aimed at?

Majority said that it was aimed at local business.  

Majority said that can have federal regulation, but says that it must be done properly. 

Duff refers to what is now known as “provincial inability” – bottom p163, and rejects it, but today could use POGG to pass such legislation. 

If court today still believed that it was aimed at local business, then it would still fail today, but on the other hand it may pass under POGG. 
So FG may struggle to interfere with manufacture of products i.e. before they get into the flow of commerce. But may be able to argue that it is a matter under POGG. 

Declaratory power

Is a tool for FG, found in s.92.10(c). Gives legislative J to provinces for local works and undertakings, but then there are 3 groups of exceptions.  (a) and (b) contain specific groups of activities which are federal matters. And then under (c) the FG can declare general works to be for the advantage of Canada or for the advantage of 2 or more provinces. 

FG can make this declaration unilaterally – no consultation required by the constitution. Such declaration would be virtually unchallengeable. 
This is not the expropriation power – that is a different power, this is the “declaratory power”. 

The only limit that has been placed on the declaratory power is that it has been limited to works – i.e. must be physical work. 

Duff in Eastern Terminal Elevator says that the declaratory power could have been used - could have declared that grain elevators could have been works for the general advantage of Canada.

This is a power that has been used many times in Canada – railways, canals, bridges, then more recently for nuclear power generators and battlefields. 

Is an available power for FG – but provinces may get upset if it is used too often. 

Oil wells could be work for advantage of Canada, so could universities – if FG did this it would be unchallengeable. Provinces are unhappy with this power of the FG, and it is inconsistent with the general principles of federalism – should require provincial co-operation. 

Under this HOP the FG could close down provincial works, even though the province owns them i.e. the FG could take control if it is a work for the general benefit of Canada, and then shut it down if it really wanted – say if was for benefit of Canada to stop that pollution. 

But is politically risky to use this power – so not often used by FG.

There is judicial review of this power – but would be limited, court would ask if it is a “work for the general advantage of Canada”. 

s.92(10)(c) could be used to take control of s.92A – could take control of natural resources. 

There was a hydro case in which nuclear works were held to be for general benefit of Canada. Not too many guidelines on what is a work – must just be physical activity.

Pair of cases:
Carnation v Quebec Agricultural Board

Good Pith and Substance analysis case. 

Regulation of goods starting in province and on their way out.

Burns Foods v A.G. Manitoba
Edinger says wrong result, but shows problems provinces can have.

Deals with goods on their way into the province. 

Word on marketing boards

Both statutes involve marketing boards. These succeeded and replaced farming co-operatives. 

Government agreed to help farmers, but now farmers complain about marketing board despite originally asking for them. 

After WW2 was an explosion of marketing boards. Legislation dealing with these boards is often constitutionally challenged.

Marketing boards impose levies, quota’s etc. 

Creation of marketing board can be a useful tool for the province – can put a MB between the producer and the exporter – will make the production seem local. 

MB’s can define the line between PG J and FG J – both PG and FG delegate legislative J to make regulations to the marketing board. The members of the board ensure the regulations are consistent and there is good management on the dividing line between FG and PG J – which is not normally the case on the dividing line. 

FG and PG cannot delegate legislative J to each other – SCC said so – so this is a good method of delegating to a single body. But must still delegate within the legislative J of the delegating body – marketing board must be sure which authority they are acting under when they enact each regulation. 

Carnation v Quebec Agricultural Board

Milk case - Quebec Agricultural Marketing Act. 

Marketing board created under act – given powers.

10 or more farmers got together and asked for a plan which fixed the price of milk – the plan was imposed.

Farmers were selling to Carnation, but the products were being exported to Ontario. The validity of the plan was challenged in light of the fact that the vast bulk of the product was being exported. Said that it was legislation in relation to interprovincial trade because had effect of fixing the price for interprovincial trade items. 

SCC said the plan was valid, and that it did not deal with interprovincial trade. Said that P&S was the local dairy industry.

The interprovincial effect was said to be merely incidental – and was not what the province was aiming at. So the incidental effect did not matter said the SCC. 

In this case the court focussed on the goal of the legislation, and did not worry too much about the incidental effects. 

Can say that the effects were “merely” incidental – which is different to “necessarily” incidental. 

Incidental does not equate with a level of importance – can be incidental and very important, but incidental means that the effect is not what the legislature was aiming at. 

If the SCC had said that had the aim been to fix interprovincial trade prices then the legislation would have been struck down. 

So must prove the object and purpose is valid, and that the effect is incidental.

P168 at bottom – no evidence that did restrict and control interprovincial trade. 

No single factor is determinative when determining P&S, but have to convince the court that are aiming at one activity or another. 

Contract is in the province – Recall Citizens Insurance v Parsons – what if K had been a cross border K, then provinces would have struggled to argue the transaction was local. 

Could have a marketing board as an intermediary in a cross border transaction – then the transaction with the farmer will still be local. 

Burns Foods v AG Manitoba

Manitoba legislation dealing with goods coming into Manitoba. Pigs were being imported. 

Natural Products Act – and regulations - challenged by Burns Foods. 

Manitoba Hog Producing Board will not allow Burns Foods to purchase from farmers directly. 

Regulations prohibited the acceptance or delivery of Hogs except through the board. 

Injunction would force Burns to buy from the board. 

The original regulation dealt with producers in the province. Then found that were hogs coming from Saskatchewan, so modified the regulation. 

About 4% of hogs were coming in from Saskatchewan.

Board wanted all hogs to be bought and sold on an auction – even playing field – would not know where hogs came from. 

SCC said that the legislation was ultra vires as legislation in relation to s.91.2. 
Said that was aimed at interprovincial trade. There was evidence that intentionally changed the regulations to cover hogs coming from out of province. Said that they had knowledge of the effect on interprovincial trade, and this made it the pith and substance of the revised regulation i.e. that the regulation was specifically to deal with interprovincial trade. 

Pigeon for SCC says that it is having an effect on cross border K – see p171.

Why is a K across a border beyond the power of the Manitoba J – Pigeon assumes that PG J to control the contract is the province where the contract is made, but where are contract rights located? Conflicts says that the contract is not necessarily located where it is made. Must look for where there is a real and substantial connection. 

Edinger says K issue is a red herring – and that Pigeon gets sidetracked – she says that contract location is arbitrary and should not be the basis for determining constitutionality. 

Legislation does not deal with K – just says those in Manitoba must buy hogs through board. 

If possible, if you are advising the province, avoid legislation which refers to contracts, especially if the contracts are interprovincial. 

Could Manitoba have dealt with it in another way, yes, say possession in Manitoba of hogs purchased in Manitoba but not purchased from board in Manitoba is an offence – deal with property rights – deal with those in Manitoba, not those outside i.e. make it similar to that time a province made it an offence to have liquor which did not come via the board. The way it is drafted will determine the validity. 
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Carnation and Burns foods indicate the difficulties of determining the scope of PGJ. 

Carnation – legislation upheld – goods going out.

Burns food – legislation struck down – goods coming into province. Regulation had been amended specifically to cover the hogs coming from outside the province. Said that it was legislation in relation to trade. Legislature knew that out of province hogs would be covered. Did know that the fact you have knowledge of the direct or indirect effects of the legislation does not necessarily mean that that is what you are aiming at. But if they had knowledge then is easier to convince the court that that is what they were aiming at.  

Should not assume that Burns Foods stands for proposition that province can never control goods moving in from outside – it is not this strong. Just meant that the given legislation had interprovincial trade in mind – case by case analysis. 

Provinces sometimes set up barriers to protect provincial interests at the expense of outside provinces. CA1867 - S.121 may be thought to prevent such barriers being set up. Says that should be no barriers quite plainly. But this has been interpreted as prohibiting customs posts where the highway crosses the border – but these are not the types of barriers that the PG’s set up. 

AG Manitoba v Manitoba egg and poultry association. 
Chicken and egg war – Ontario and Quebec fighting over marketing of chickens and eggs, they were setting up barriers. Then Manitoba made carbon copy of the quebec marketing legislation and referred to the Manitoba CA. 

Statute regulated eggs – grading and packing to be done at board approved depot. Prices set by board. Board could set quota’s for each province. 

Legislation was struck down by CA and by SCC. 

There was no evidence of discrimination w.r.t. out of province eggs, same as in Burns there was no evidence of discrimination for or against out of province hoggs. But SCC said that the legislation was aimed at interprovincial trade.

Any legislation which may interfere with free flow of products is taken to be legislation in relation to trade and commerce. 

In 90’s the provinces signed a trade agreement – deals with areas in which provincial barriers may have been set up: Procurement, investment, agriculture, alcohol, communications, transportation etc. Said that they would allow these goods to flow freely. However the protectionist barriers have remained – the agreement has not really been followed. Hull – Ottawa bridge – each province paints half the road – cannot hire out of province contractors. 

Still not allowed to sell coloured margarine in Quebec. It will look like butter – Quebec dairy lobby is not happy with this. 

So still have provincial regulations which set up barriers between provinces – similar to what the ones in Burns foods were trying to do. Each of these are challengeable. 

Will make a difference if goods coming in, but even if goods are going out, PG legislation may be attacked and fail. Is a question in each case – nothing is certain. 

The mere fact that the PGL had knowledge of the effects will not be enough to have the legislature struck down – have to show that those effects were the objective of the legislation. All legislation will have multiple effects – but what effects were you aiming at. So must consider evidence which is available. 

Provinces can impose direct tax of foreign goods – but raising of revenue is not the only objective of tax – so what are the other objectives – will only be OK if all of the objectives are acceptable.

s.121 is effectively a dead letter. But cannot be re-written any more clearly than it is already. So would have to expand on it and spell out what is intended if want more free trade under the constitution. 

Look at FGJ under trade and commerce
Labatt Breweries
Deals with light beer. 

Estey writes a terrible judgement. 

Federal legislation – Food and Drugs Act. 

Spelt out legal recipe for light beer – said what ingredients you could use. Maximum and minimum percentages of alcohol. 

1.2 – 2.5% for light beer in statute. Labatt’s beer had 4%. 

FG argued multiple HOP to justify the legislation - Crim law / POGG / trade and commerce. Failed under all of these HOP. 

Estey said that 91.27 approach is based on Russell v The Queen, but this was actually a POGG case – Edinger was shocked by this.  

Estey does not consider Anti Inflation Reference!

Validity of certain sections in the act s.6 and s.25.1.c was in question. 

Must not market food as light if it is not actually light. 

Manufacturers could include only the listed ingredients. Was a standard legal recipe. 

Thee only problem with the beer was the alcohol content. 

Is this legislation in relation to trade and commerce? 

Looks at 3 branches from Citizens Insurance v Parsons – the 3 factors split 2:1.

FG had not yet had success in passing general trade and commerce legislation.

P176-177 – addresses the argument that the recipe is interprovincial trade legislation – says it is not in the first branch from citizens insurance b/c was only locally marketed.

Have federal regulation of manufacture and product is not being exported, so this was not regulation of interprovincial or international trade. Could it be general regulation of trade and commerce through the dominion – Estey is not clear on what the second branch covers – see bottom p177. 

Says cannot be for trade throughout the dominion. So legislation fails. 

So FG gave up on trying to regulate food. Then consumer protection groups started complaining that FG was not looking after consumer interests. 

Consumer advocates did not appreciate this decision, but beer companies were happy. 

City National Leasing
Very important case because

1. Interpretation of s.91.2 – finally gives us a second branch of trade and commerce with some content and a test to apply – gives some guidelines. This is limited to trade and commerce. 

2. Outline by Dickson of the proper approach to constitutional characterization when only a single provision is being challenged and gives good articulation of ancillary doctrine (necessarily incidental). This is of general application to all federalism issues.

Involves combines investigation act – now called the Competition Act – deals with conspiracy and trade practices. 

Aims to promote efficiency and health of the economy through fairness. 

First enacted in 1989 and originally upheld as being in relation into s.91.27 – can criminalize economic activity. 

Early versions of combine investigation act could be criminal law, but then the act was expanded. Massive amendments were made – so the validity of the statute was again in question. 

Hauser case – was a question of who could prosecute under the combines investigation act. 

s.31.1 - gave any person (natural or non-natural) who had suffered damage a civil cause of action. Allowed corporations to sue each other. This is not the nature of criminal law. Generally FG does not create civil causes of action – that is property and civil rights which is PGJ. But here the statute created a private cause of action. 

Statute is challenged by General Motors when they are sued by City National leasing. 

The result was that the s.31.1 was upheld on the basis that it was ancillary or necessarily incidental to the Act which was valid regulation of trade and commerce throughout the dominion. 

P181 – Dickson says that second branch of trade and commerce from Citizens Insurance has been used only once (arguably twice), and this was w.r.t. trademarks. 

SCC, (via Laskin and Dickson) said that there are 5 factors to look for – similar test to that in Crown Zellerbach:

This is how your persuade the court that it is within the second branch of Citizens:

1. Must be a regulatory scheme 

2. Scheme must be monitored by continued oversight of regulatory agency – must have ATB’s, directors, inspectors etc.

3. Must be concerned with trade as a whole, and not a particular industry. 

4. Legislation must be such that the provinces are jointly and severally incapable of enacting – provincial inability. 

5. The failure to include one or more provinces will jeopardize operation of scheme in other parts of the country – so if 1 province will not co-operate, then will not work. Require uniformity. 

SCC says that these factors are not exhaustive or complete. Don’t need to satisfy them all, and even if do may not be OK. 

So, if challenging, look for something (of the above 5 factors) that is missing, and if can’t find it, say that there may be other factors. 

Has the second branch been used successfully since then – Edinger says she does not know of one, but is still good to have this useful test. 

Ancillary doctrine enables both levels of gov to reach further than they otherwise might. Dickson takes similar approach here as he did in Residential tenancies – looks at all of the cases (p188) and rationalises them, explains the law, and offers a test. 

In circumstance like combines investigation act i.e. large statute, then if only 1 small part challenged, then if that part is a bit out of place compared to the rest of the statute, then ancillary doctrine can be used to uphold the provisions even though in isolation they would be struck down. 

s.31.1 looked like creation of a civil action – did not look like it would fit into FG HOP, but was OK. 

If characterise the provision in isolation and it is within FG HOP it is valid and can stop there, but if fail at this stage (are defending legislation) then you go on and argue ancillary doctrine and classify the whole statute and then look at the provisions in context. 

Have valid statute and provision which is prima facie ultra vires – so now have to look at relationship between provision and the statute as a whole. P187. Look at the fit, or the nexus between the provision and the whole statute. 

If the section is a major intrusion into PGJ then will need strong nexus. If is a minor intrusion into PGJ then will only need a functional nexus. So have to do decide prima facie if is FG HOP, and if not, then have to ask how much the intrusion is into the PGJ. 

If there is a nexus, most courts just say it is strong nexus so even a big intrusion would be OK, so that they can avoid the difficult question of how much intrusion is into the PGJ. 

Always consider the ancilliary doctinre if it is just one provision that is being challenged. 
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Were talking about General motors – very important case. 

Was important for expansion of s.91.2.

Gave test for second branch of trade and commerce from Parsons. 

POGG and T&C have expanded and contracted in unison – at the moment they are both accessible.

Other part of General motors – articulation of ancillary doctrine (AD). 

AD is relevant when a small part of a large statute is attacked. 

First to prelim characterization of isolated section. 

Must ask for the court to consider AD. Court will not consider it on its own. 

If isolated attacked provision is with J of legislating body – then is OK and go no further. 

The AD applies to both FGL and PGL.

If only questionable part is the part that is attacked – then ask if AD applies. 

Look for nexus / fit between statute as a whole and the provision. 

How large is the intrusion into the J of the other level of gov?

Is there a functional relationship, is it acceptable given the degree of intrusion. 

Have General Motors as an example of how do to this analysis.

In general motors Dickson says that the attacked provision was just one of the ways the FG was ensuring fair business.

Refers to USA who use civil actions as part of deterrent effect of anti-competition legislation. Is efficient to get private parties to “enforce” the act by suing under it. 

In USA they have “triple damages”. Canada did not go this far, but when they intruded into PGJ by making a COA, it was minimal and justified. Because it was minimal intrusion only needed a functional connection – did not need to prove that the attacked provision was truly necessary which you would need to if it had been a big intrusion on PGJ. 

AD formally originated from this case – was mentioned before, but this case elevated it to a constitutional doctrine. 

There are two ambiguities:

Are there two steps in the process, or are there 3? Stage 2 is ambiguous according to Edinger. 

Quotation from Laskin judgement is where the idea of 3 steps comes from - p185. If there were three steps they would be as follows:

1. Look at provision in isolation – characterize it, if seems to be outside J then go to step 2.

2. Look at provision in the context of the statute - now see that it is actually within J. If is truly not within J even when viewed in context, then go to step 3.

3. Apply AD as discussed above. 

If at step 3 we say it is valid as ancillary to the rest of the statute. But it is not clear whether you say is outside J but justified, or is inside J. But is safe if you just go from step 1 to 3 and then say that is valid as being ancillary. 

At steps 1 and 2 it is assumed that the statute as a whole is valid. Then in step 3 as part of AD test you ask whether the statute as a whole is valid, and then whether the provision is necessarily incidental to the statute. 

Second ambiguity - P190 – says it is a core provision, then why is he using the ancillary doctrine? The AD is supposed to be for provisions which are not under the main HOP of the statute, but are necessarily incidental.  Edinger says that the AD allows little bits outside the main HOP and focus of the statute. 

The AD is not limited to any HOP or either the PG or FG – they can both argue it. 

Zelensky case – compensation provision in CCC – applied AD. 

If fail after those 3 steps, then argue severability, so at least the rest of the statute is valid and remains. Severability is a remedy which you have to ask for. 

In exam – point out that you must ask the court to consider each stage. 

Once have failed on ancillary doctrine, then should win on severability, they have rejected that it is necessary, so should be willing to separate. 

For severability must ask if statute will still be effective w/o that provision. 

Is very difficult to establish the degree of intrusion. Court will normally say is minimal intrusion, but even if is significant intrusion, it satisfies the AD test, because is closely related to the rest of the statute. 

Hypothetical situation:

Railways are FG because connect provinces. Railways act is huge. People sue railways – would it be constitutionally valid for FG to include a provision that no action may be brought against a railway?

Could be under 92.10(a)

Could be ancillary to railway act. 

Assume railway is a crown corporation. 

Was an actual case, the provision said that all actions must be brought within one year. 

This is a destruction of civil rights – in General motors had a creation of civil rights. So would this be more or less of an intrusion?

Limitation periods are PGJ but there are also FG limitation periods – say for the federal court. Federal court act says that the limitation period that applies is the one from the relevant province. 

Limitation periods are procedural – do not say that your action does not exist, just means that action must be brought within a particular time. 

Is not directly related to running of railway – is how public deal with railway.

Clark v CNR – P had just missed the limitation period, now wanted to sue. 

Lawyer did not look at the limitation period in the railway act – so missed the deadline. Then challenged the limitation period. SCC said that the limitation period was NOT ancillary, but that it was ultra vires. 

But if there was a minimal intrusion – then only need functional connection – but hard to know when there is only a minimal intrusion.

Extraterritoriality (ET). 

Deal with validity and applicability when consider ET. More than one variety of applicability (AP). In ET the law is a complete mess because of the Unifund case. 

There are 4 kinds of AP:

1. Common statutory interpretation question – what is the scope of the particular provisions – we do this quite naturally – but do not overlook it. 

2. Consider constitutional validity. There is a presumption of constitutional validity. Adopt the interpretation which will render the statute or provision valid. So must pick broad or narrow interpretation of ET, then must take view which will uphold the statute. 

3. AP as a matter of interjurisdictional immunity. Some enterprises can claim immunity from provincial law. Includes the R. Constitutional immunity for R property. Difficult area of law because is an expanding area of law. 

4. Kind of applicability just invented in Unifund case. Arises when there are 2 valid provincial statutes and there is a conflict – one says yes, other says no. SCC created test for determining which applies in the Unifund case.  

ET we will consider is legislative ET, statutes, the legislative branch. Not the scope of the J of the courts. There is also executive ET – cannot send BC police into Alberta to seize goods. 

2 separate issues:

Validity of statute – does it exceed ET scope of PG.

Applicability – 1,2 and 4 could apply in the context of ET, we will focus on number 4.

ET limitations are built into CA1867. Many of the HOP say “in the province” at the end. 

It was thought that could have provincial watertight compartments. But just as cannot have FG v PG watertight compartments, you also cannot have PG1 v PG2 watertight compartments. 

Most PG do not think of the effects of the statutes they pass. Many PGL has extra-provincial effect. 

If expropriate property – what if owner lives in Ontario – this will affect their rights. 

Only in 1931 – statute of Westminster – was Canada given power to legislate in a way inconsistent with imperial statues (apart from BNA). So now Canada can pass lots of statutes – can make jaywalking in Paris an offence. Would be valid so far as the constitution is concerned, but only if FG does this, PG cannot. 

Sometimes provincial legislation is attacked on the ground that it is ET. Argue that it is regulation in relation of s.91.2. Burns foods – Pigeon says that dealt with extra-provincial contracts. 

Distinction between creating and derogating from extra provincial rights. Can give Albertans extra rights, no one will challenge that, but if pass legislation which is aimed at and destroys civil rights outside the province then this will be attacked on basis of ET.

Technique of denial – Thomas equipment case – contract between Alberta business and NB for farm equipment. Alberta has farm machinery act which says that if farm equipment is unsold (from the showroom) at the end of the season then the manufacturer has to buy it back. NB said no, will not buy back – was charged with breach of Alberta statute. Court said that it was not a ET issue because could have purchased the machinery back in AB – twist the issue to avoid it – technique of denial. See if this method can apply for exam question. 

Until Churchill falls there were 2 ways of determining if PGJ was ET. 

Royal Bank of Canada v King line of cases.
1913 PC case – Alberta legislation, was struck down on basis of ET. But ET was not argued until the last minute in PC. 

Hard to know why the legislation was ultra vires on basis of ET in this case – had to do with a fund in a bank, debt is always at the branch of the bank. But the actual hard cash was taken to Montréal, so maybe this was the basis for ET. 

Nevertheless, this case said that in order to not be ET, the legislation must be limited to factors entirely within province – is a very limiting doctrine. 

1939 – Ladore v Bennet – alternative line of casas

Followed by Churchill Falls(CF)

If object and purpose of legislation is a subject matter in the province, then ET effects are irrelevant. 

Both lines were argued in CF. SCC in CF follows Ladore v Bennet approach. But then still applies some ideas from Royal Bank case. 

CF was the leading case until 2003 for validity on the basis of ET. 

In 2003 SCC decided Unifund – provincial paramountcy case –may have been replacing CF test with a new test, but caused lots of problems in terms of knowing what test to apply for validity. 
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Last time had an overview of extraterritoriality. Now will look at cases:

Churchill Falls
Gave a test for determining the validity of PGL when the legislation was said to be ultra vires PG. Case occurred in Labrador. Was contentious as to whether Nfld or Quebec owned Labrador. 

Nfld only joined Canada in 1949. 

Was a prohibition against settling in Nfld, but settlers had breached this prohibition. 

Was not clear who had been given rights to Nfld. 

The question of the boundary was put to the PC. 

1925 was an offer for sale to Quebec – 15 million, Quebec said no. 

PC said in 1927 that Labrador belongs to Nfld. Quebec still thinks that it belongs to Quebec. CF is on territory in Nfld which Q thinks belongs to Q. 

Hydro electric facilities on Churchill falls. 

Purpose of statue given on p196.

The property (water rights) is entirely located in Nfld, is in the middle of Labrador and Labrador belongs to Nfld. The project was made possible by contract with Hydro Q because Nfld did not have capital. Hydro Q said that will put power lines to end of Q and then will use the power, we will buy it from you. 

Were also foreign investors. 

K was for 40 years, sale at fixed price, then renewable for another 25 years at option of hydro Q.

Were some conditions for use of power in Nfld, but essentially it all went to Q. 

Then Nfld said that it needed more power, and that hydro Q was selling the power to NY – so Nfld losing out. Nfld tries to negotiate with hydro Q – they said no, tried to negotiate with the province of Q, no – there was nothing Nfld could do. 

CF was the federally incorporated company to whom the actual power plant was leased. Was done under statute – so repeal the statute. 

Referred the issue to the courts – can the repeal the statue. 

A number of grounds for challenge to the original statute – p197 

1. Interjurisdictional immunity

2. Extraterritoriality

3. DOP – interprovincial trade and commerce

4. DOP – interprovicinal undertaking

1 and 2 are the main issues.

CF is the case that chooses one of the two lines of authroty

· Royal bank of Canada

· Ladore v Bennet
P201 – court makes a choice, takes Ladore v Bennet.

Then give the test for extraterritoriality (et) – p201 – famous paragraph. 

For et the pith and substance approach is the dominant approach – characterise in terms of the dominant object and purpose. It is not necessary to locate every aspect within the province – it is ok to have et effects, so long as those effects were not the goal of the legislation. 

It is only negative et effects that are even in consideration. If there are positive et effects, then no need to worry – but is there anyone who will say the et effects are negative – have they lost anything.

If object and purpose is within the province, and in s.92, then et effects are not relevant. 

This gives PG more flexibility than Royal Bank line of authority did. 

But in this case a colourable device had been used.

The form of the reversion act was perfect – property and civil rights, expropriation, property in province, and can effect those who live outside province if they own property in the province. But here the history indicated that they had an ulterior purpose – the whole country knew of the contract which Nfld was unhappy with. 

Said they were really trying to legislate about the K. 

Citizens – is OK to legislate about K, that is a provincial matter, but where are the rights located – are the civil rights located in the province?

This issue was not fully argued. Is the K in Nfld or Q? There is activity in both provinces – is used in Q. There is performance in both J’s. K had a clause saying that law of Q applies and that Q courts had J. 

Courts often use conflicts of laws principles to locate rights in constitutional cases. 

Any rule for intangible rights will be arbitrary – SCC comes up with one on p202.

Choice of J clause was relevant. 

Churchill falls gives the pith and substance rule, the colourability argument, and then does not give you a clear rule for locating civil rights – still do not have a constitutional rule for locating civil rights. So counsel can be creative. 

This is a deficiency of the judgement – but was not really argued – so can’t fault SCC too much. 

What could have worked – Q were dictating the terms of the K. But what if Nfld was the J of the K. Then the two rules suggested by McI would contradict: 

1. Where is the K being performed 

2. Where can the action be brought

So then there would be a problem. 

Could declare it to be a general work and undertaking for the general advantage of Canada – but the feds will not touch it – politically risky. On exam – mention that federal gov could come in and save the poor province. 

What if SCC said that was property and civil rights in the province – what would the  consequences be. 

This was a welcomed decision because it cleared up the test to be applied. 

Although the test is not always easy to apply: 

Insurance is provincial, normally have statutory provisions incorporated. what if have Alberta resident buying insurance in BC. 

Could always have choice of law clauses. 

Can have deeming provisions – when will contract be in or not in the province. 

Application may be 92.13, but it may be tied to persons outside the province.

Eastern terminal elevators – no not do determinations by %’s – must this may creep in. There are no easy answers – just different arguments that can be made. 

Can have legislation in relation to a single contract – should be easier to interpret than general legislation in relation to large groups of contract. 

Can always look for extrinsic evidence, but in CF it was extreme, will not normally have such clear motive for the legislation. It can be governmental motive which determines whether the legislation will be valid. SCC said that the effect on the outside investors was not relevant, that is not what Nfld were aiming at, they were aiming at the contract itself. Is always an issue as to what the K was aiming at. 

Global Securities Corp v British Columbia (Securities commission)
May be possible that a particular provision is ultra vires PG, but is valid because is ancillary to rest of statute. 

In this case the director of the commission made an order to a person in the province to produce documents in the province. But the order was made under s.141.1.b – can make order according to securities law of another J. Global securities refused to comply with the order. She was said to be in breach of American legislation. 

BC and USA had agreed to mutual legal assistance – reciprocal agreement. Challenge to the validity of s.141.1.b – BCCA said that it was ultra vires PG – reason was not clear – could have been beyond PGJ, could be that that there was no due process. Then there was a suggestion that mutual legal assistance was purely FGJ. 

s.53 BC evidence act – allows BC courts to respond to letters rogatory form a foreign court. 

BCCA said that even s.53 could be ultra vires. 

Would destroy conflicts law if say that provinces cannot enter into mutual legal assistance.

SCC decided this on the appellants factum alone – factums should contain all arguments. 

SCC said that provinces can enter into such agreements – have to have cooperation else would struggle to enforce regulatory processes. 

Securities is in s.92.12, but was the aim of the legislation (validity issue) was local? If the aim is directed to civil rights outside the province then it may fail. But if the aim is protection of BC investors and consumers, then the offering of mutual legal assistance to regulators was merely a means to an end, not an end in and of itself. 

The validity argument in this case is a good application of the CF test. 

Theoretically - Can waive sovereignty – could allow foreigners to come in and enforce their own laws directly – can say all NY court judgements are enforceable in BC. 

Hunt v T&N plc
Mix between conflicts and constitutional issues. 
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CF sets out test for validity

Global securities says can use the ancillary doctrine to extend the scope of PGJ.

Next 2 cases deal with applicability.

Hunt – started out as a validity case and ended up being an applicability case.

Hunt depends on Morguard investments:

Morguard Investments v De Savoy (1990) 
Is a conflicts case. Case originated in BC. P had gotten judgment in Alberta, wanted it enforced in BC so they could recover on assets in BC. 

D was resident in Alberta and dispute was over land in Alberta. 

The mortgage was in Alberta – everything was in Alberta, but by the time the D was sued in Alberta, they had moved to BC.

BC recognizes judgments if D’s in the action had been served in that jurisdiction. In this case the D had not been served in Alberta. 

BC requires the foreign judgment to be converted to a BC judgment before it can be enforced in BC – cannot enforce Alberta judgment directly. 

SCC says that common law rules for recognition and enforcement should be modified. SCC adds a rule to the common law ( says will recognize foreign judgments if the D was served in the foreign J, or where the D submitted to the foreign court and defended, OR if there was a real and substantial connection between the action and the province who issued the judgment – This last bit was the part that was added. In this case there was a real and substantial connection between the action in Alberta and Alberta.

La Forest for the SCC says that this new common law rule is required by the constitution. The case was not argued on a constitutional basis – he went off and did his own thing. 

LF says that there might be a connection between constitutional principles and this new rule and extraterritoriality. 

The court wants to expand the recognition rule for provincial judgments.

Comity = enlightened self interest – which leads to you respecting other courts. 

LF argues the federal principle – was once just a doctrine of interpretation, but now it is becoming a justiciable constitutional principle (can found a COA on it). 

Then speaks about order and fairness. 

Says that federalism demands that we recognize and enforce judgments from other provinces.  

Speaks of 2 American phrases: “full faith and credit clause” (and in this context this means must recognize other judgments) and “due process clause” (and in this context this means must be a real and substantial connection).

Hunt v T&N plc
Asbestos related case.

Were many P’s, Hunt was one of them. Were suing Quebec asbestos manufacturers. 

Built on full faith and credit clause in Morguard.
Quebec statute – Quebec business concerns records act. 

D’s in BC action were invoking the statute. 

BC court demanded that Quebec corporations produce documents – they declined to comply with the order – said that the statute said they did not have to. 

s.2 says that no person shall have to give documents to those outside Quebec, even if court or legislature orders it. 

Quebec trying to protect their companies from being sued. Designed to protect local business from anti trust legislation. 

Other provinces, Canada, other countries have equivalent legislation. 

So T&N says that not allowed to produce the documents, the statute actually allows them to get a judicial order preventing them from handing over the documents. 

BCCA says that cannot rule on constitutional validity of another province’s statutes, and that notice was not given.

La Forest for SCC, says that lack of notice was not a big deal.

SCC says that act is ultra vires, because is e-t. Alternatively it was inapplicable to BC litigation because of Morguard, and it was a constitutional principle that had to enforce the judgment. 

Hunt constitutionalises Morguard ( full fait and credit and due process

See last para P214 – 215 
So we now have constitutional principles, but did not have to use Morguard, they could have used validity test from CF ( what is the PAS etc. 

P212 – what is the scope of 92.14? “creation of courts and their procedures” Edinger says that this description of the scope of s.92.14 is narrower than what most other cases say is the scope of 92.14.

Then LF does not do the CF validity analysis, he does the Morguard test.

Edinger says that Hunt is about full faith and credit principle, not about validity as we know it from CF. 

LF analyses the statute: It is clearly designed to protect Quebec business, but what is the effect? It only effects litigation. But it was intended to protect LOCAL business, the effect on distant litigation was secondary. But in this case it is BC and not USA litigation that is being affected. LF says that the statute is preemptive refusal to give full faith and credit to other Canadian judicial orders. 

LF says the statute is inconsistent with the full faith and credit clause which was developed in the Morguard case.

So the statute is held to be inapplicable to all CANADAIN provinces. Does not say the statute is invalid against USA. 

This case sets minimum standards of relationships between provinces. 

Does not say that the statute as a whole is unconstitutional, but says that that section will not protect Quebec business against litigation in other provinces. 

Hunt is seen as treating Morguard as an alternative to e-t, but actually is an application of the full faith and credit approach.

If had applied CF, then would have said that statute was aimed at litigation outside the province – then would have been struck down anyway.

However it depends on classification ( If argued global securities, you could have come up with different result, aim was to protect local business, targeting those outside province was just the means, and therefore the statue is valid.
Other alternative: P216 – second paragraph, LF says that could be a federal matter (and therefore it would be double aspect), but Edinger has a problem with this. Recognition and enforcement of judgements has always been a provincial matter. Other cases (Crown Zellerbach, CF, GM) demonstrate that J will not be taken away from the provinces unless there is some degree of provincial inability. Recognition and enforcement of judgments is a very confined matter, it is not like the environment which is broad. So recognition and enforcement of judgements does not have to be a double aspect matter. When in other cases, say POGG, the FG is given some J when there has been a degree of provincial inability, but that is not needed here. 

So what is the result of this case: Maybe don’t need any degree of provincial inability for feds to take J after this case?
Unifund Assurance
Terrible case.

Is an applicability case, but the question is whether this case replaces CF as a test for validity.

Dissent focuses on the conflicts of law issues – we will not focus on that.

We will focus on Binnie’s judgment for the majority. 

Ontario residents insured by Nfld insurance company which does business in Ontario. Driving in Vancouver – get injured on highway, they were not at fault. The victims get statutory accident benefits 750K paid to them from Unifund. Then the victims commence action against the BC driver who caused the accident. The BC courts order 2.5 million damages.
ICBC applies to BC court to ask how much it actually has to pay because the BC Insurance Act says that ICBC can deduct statutory accident benefit from the damage award. 

This makes sense when ICBC is paying the P and the D. But Unifund is not happy – they are one of many insurance companies in Ontario (there is no monopoly in Ontario like there is in BC) and they would have been able to recover what they had paid out from the other insurance company had the other insurance company not been ICBC i.e. had not been in BC. 

Unifund asks for court order saying they are entitled to 750K from ICBC. 

ICBC is sued in Ontario by Unifund. 

ICBC objects to J of Ontario courts, and says that even if the Ontario courts do have J, that the Ontario courts are not the appropriate forum. 

The insurance acts of the respective provinces are valid – no constitutional issues, they relate to property and civil rights in the provinces. 

But here both BC and Ontario are both regulating the same relationship. The statutes conflict. 

We do not have a paramountcy doctrine for provincial clashes. 

It is not unusual for provincial legislation to overlap – products liability, securities legislation, but they do not often contradict. 

Main arguments before the court were based on statutory interpretation – this is always an option for solving a federalism problem – what did the legislature intend. 

Could solve the problem by reading down one of the statutes.

Alternatively, ICBC argued Morguard ( Does the statute have a real and substantial connection – but what must the connection be between (this is always the problem with Morguard).

SCC did not want to do straight statutory interpretation, or by a choice of law rule, but wanted to make a constitutional law rule to solve this – so they developed the Morguard principle. 
P225 para. 56 – Set out the 4 point rule. Flexible test, fluctuating standard. 

In this case Binnie decides that there is no real and substantial connection between the event (location of the tort) and the Ontario legislation, and therefore the Ontario legislation cannot apply. But then he does not consider the BC statute. Edinger says should consider both of them, and then decide which has the stronger connection.

In this case the majority say no real and substantial connection to Ontario, but the dissent says there is such a real and substantial connection - shows the flexibility of the test. 
If Unifund is limited to cases where there is a conflict between provincial statues, then that is OK, conflicts are quite rare. But will the Unifund approach be limited to conflicting provincial statutes? Will “no real and substantial connection” be argued by challengers to all provincial legislation when they do not want it to apply to them. 
So the constitutional applicability of all provincial statutes may be influenced by the real and substantial connection test even when there is no conflict of statutes. Could re-argue 
Para 65, 66, 67 (p227) is important – SCC does principled approach. Explains a wide selection of cases on the basis of the real and substantial connection. 
Last sentence para 65 ( So does this replace the CF test?

Tobacco – health care costs recovery act – Unifund was decided just before BCCA most recently upheld the legislation. 
Lambert said CF was still the test.
Rowles applied CF and Unifund

Prowse – said CF was the test, but did the Unifund analysis.
So it is unclear – not sure if Unifund replaces CF – will have to wait until SCC decides this case. 
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Extraterritoriality (applies only to PGL)

Have 2 issues for e-t:

Validity – have exceeded territorial limitations.

Applicability – is valid legislation but is not applicable to this defendant.

Issue is what test to use for each of these issues, it is even a different test.

Validity:
CF is still the main case – pith and substance test, look at the objects and purposes, look at the effects, look at the motives (colourability).

If the PAS is within s.92 then e-t effects outside provincial boundaries are constitutionally irrelevant. But the process of analysis is the old and familiar PAS approach. 

Imperial tobacco case – BCCA confirmed that CF is still the test, but then they did incorporate Unifund. 

May be that Unifund will replace CF as the test. May just ask if there is a real and substantial connection – new approach to determining validity. Do not consider PAS for e-t, determine e-t by looking at the connection with the province. Is a different approach to CF, has the appearance of being more scientific, this may be why judges like it, you can count the contacts with the province and the subject matter, but is not just accounting exercise, you also have to weigh the significance of the contacts. 

In Imperial tobacco they did both a counting of contacts and weighing.

Should argue both approaches in exam. 

Argue CF and Unifund. Hopefully they will lead to same result. 

You will likely be defending the provincial legislation. 

But CF and Unifund may go in different directions. 

Applicability:

D in action may say that statute does not apply to me, b/c that would be an extraterritorial application. 

In Unifund there were two valid provincial statutes. But unifund will not be limited to overlapping conflicting provincial statutes. (Unifund was especially bad because was no comparative analysis between which staute had a more RASC. Also Unifund would be OK if was only applied when had two provincial statutes competing i.e. is OK as a provincial paramountcy rule, but D’s will likely use it when there is only one statute under consideration).  Should advise D, if facts allow it, to argue Unifund and say that there is no RASC. Argue the 4 propositions given. 

In Unifund court says that it is a flexible test. 

Unifund is relevant for both applicability and validity – must be able to do both PAS and RASC. 

Can also argue statutory interpretation for applicability.

· Validity = CF or Unifund (RASC)

· Applicability = Unifund (RASC) or regular statutory interpretation. 

So may end up applying RASC for both, and would apply it twice in this case i.e. don’t just say you have done it once so will not do it again because may require a greater degree of connection for validity or applicability.  May have a less strict test for validity. 

Morguard introduced RASC and started the merge between conflicts law and constitutional law, then Hunt really made the Morguard concepts constitutional. 
Colourability is always a side issue. Do this before validity – when you determine the aim of the legislation and you find that the aim was colourable, then you stop. 

Civil rights are often intangible – so have to determine the location of the rights for e-t purposes. 

Tobacco health care costs recovery act:

Think about the e-t issue:

PGL designed to allow province to recover the money it spent on tobacco related diseases. 

Makes provision for individual actions and allows a direct governmental action and s.2 is the critical section.

Gov is given direct and distinct action against manufacturer for tobacco related wrong. Tobacco manufacturers may be out of province.  But there are some manufacturers who are located in the province. 

Tobacco related wrong = breach of CL, equitable or statutory duty owed to persons in BC who have been exposed to tobacco.

s.3(1) is important for us. In an action for recovery on an aggregate action, gov must show:

1. D breached duty owed to persons in BC; 

2. Exposure to that type of product can cause disease, and
3. During the period of exposure, the D was offering tobacco for sale in BC.

So is the statue valid, is the statute applicable?

The statute also codifies the rules for joint and several liability. 

Statute is designed to make multiple defendants, most of whom are not resident in BC, liable for money gov spended and will spend on treating tobacco related disease. 

Some of the victims may have smoked in other provinces and then moved to BC just before needing treatment.

Does not say that there had to be a tort in BC – just that there was a duty owed to persons in BC.

BCCA said that it was valid.

How would you characterise the PAS? Think about this yourself.

What if do unifund analysis – RASC? What are the connections?

Gov reasoning starts from end – we paid for health care, why – tobacco, so you are liable. 

Prowse identified seven factors which connected the action to BC

1. Sole P is the gov in BC

2. Health care costs recoverable are only those incurred in BC.

3. The health care benefits are limited to those for residents of the province

4. The breach was of a duty owed in BC. Not that the tort was committed here, but that there was a breach of a duty owed in BC. 

5. The breach is a function of statutory construction

6. The tobacco product was sold here. 

7. As a matter of statutory construction, only applies to insured persons. 
Defendants identified some factors, but the court dismissed them:

1. Location of the defendants.

2. Non-exclusive location of the exposure.

3. The fact of high immigration to BC. 

4. The artificial nature of the connection to the province. 

5. The effect on their civil rights in their domicile. 

So it was decided on validity, applicability was not argued – that matter still remains. But Rowels said that would be unlikely that would be valid but not applicable. 

Taxing and spending powers
These cases also deal with applicability and validity. 
s.91(3) gives FG the power to raise money by any mode. There are really no limits on the FG. 

Most of the cases deal with provincial legislative J.

s.92(2) allocates PGJ to direct taxation within the province to raise revenue for provincial purposes. 

s.92(9) shop saloon…licenses for raising revenues for provincial purposes. 

s.92A allows province to make laws in relation to raising or money by taxation of non-renewable natural resources and from sites and facilities for production of electricity whether or not such power is exported. 

s.92A(4) overrules CIGOL, which was a case before 1982 when s.92A was passed. 

But CIGOL is still a useful case for analysing and characterising provincial levies. 
Majority is wrong, the dissent is correct. 

Money is what drove Canada together at 1867, and hold Canada together today.

Most of the financial arrangements are sub-constitutional i.e. K’s between the provinces and the FG – not normally subject to judicial scrutiny. 

Taxation is really a provincial problem – provinces require money to meet their responsibilities – so they pass laws which are then challenged on different grounds.

Are 5 issues which can arise w.r.t. provincial legislation:

1. Is the levy a tax?

2. If the levy is a tax, it is direct?

3. Is the taxation in the province? 

4. Was the legislation properly enacted?

5. Does the alleged taxpayer have any immunity?
It is possible that in one case a single statute could give rise to all 5 issues, but this is unlikely. 

If you are challenging the legislation then you must remember to check all the issues – on what ground can you win?

This is the only provision in the CA for which original intent is the proper approach, all the other parts of the CA are interpreted by living tree. 

Whether taxation is direct is a legal question, not an economic question to be answered by accountants. 

Bank of Toronto v Lambe

Still a leading case for the test for s.92(2)

Involved classification of the tax as indirect/direct and it involved the territoriality issue i.e. is it in the province?

Province can say the tax is direct, but this will not be conclusive. 

Quebec “direct tax”, but bank of Toronto objected. Banks were taxed on the paid up capital and then an additional sum for each place of business in the province. 

Banks and banking are in FGJ. Bank of Toronto was incorporated federally – POGG, and its head office was in Ontario and it said that its paid up capital was in Ontario.

Said was not a direct tax – p235, PC takes Mills definition of direct tax – this is still the definition used today. So was the province demanding it from the person who was going to pay it, or would it be passed off.

That it was not in the province – PC said that the banks were in the province, they were present and so they can be tax. With regards to the capital, the ….???

And that province cannot tax banks
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Taxing powers continued.

Bank of Toronto v Lambe

Leading case. 

Says that use original intent for s.92(2). 

Spoke of territoriality issue and directness issue.

Third argument was that the taxing statute applied to a large number of corporations and that it might be valid for others, but that it was not applicable to banks because banking is under FGJ, s.91(15). Argued that banks had immunity, but the PC rejected this. 

This is still applicable i.e. banks are not exempt from provincial taxing statutes, but there is one exception. 1938 case – social credit gov in Alberta, had a strange economic system with their own special money. One of their statute dealt with taxing banks. Duff J. said that the legislation was ultra vires PG because it was framed to apply only to banks, makes it vulnerable to challenge because banks are in FGJ. SCC said that if all provinces taxed banks in that way then banks would be crippled. But the point is that if provinces go to far in taxing banks then they may run into problems. 

Between Lambe and CIGOL there were lots of cases determining the scope of PG taxing powers. Generated known categories of tax i.e. sub categories of what is direct or indirect.

But just being in the right sub-category is not enough, must still frame the legislation in the right way. If the legislation is challenged the court will look behind the label, for e.g. will ask whether it is really a property tax as the PG statute says it is. 

CIGOL (SCC 1977)
Saskatchewan statute imposes tax and the SCC splits on whether or not it is valid. 

Reasonable people can differ on classification of tax – here the majority says that it is not valid. Says that it is an export tax which is a indirect FG tax. 

Dissent says that the tax is a hybrid, is not a known tax which can fit into one of the categories. So do first principles analysis and then decide if it is direct or indirect. 

Edinger prefers the dissent, but what is most important to pay attention to the methods use. 

The price of oil had risen.  98% of oil produced in Saskatchewan was exported – wanted to make more money on oil exports. Imposed a mineral income tax and royalty surcharge. 

Imposed taxes only on big oil producers. 

The royalty was not actually a royalty (incident of ownership) or was it just a tax – majority said it was a tax, so now must consider if was a valid tax. 

Basic well head price = price that the oil producers got before the increase in oil prices. 

World price = actual price which could sell the oil for. 

Tax = Difference between basic well head price and world price. 

Income tax is direct, is this an income tax? Is this any other type of direct tax?

Section in the statute, 4A, authorize the PG minister to set a world price if the oil producer to undersell because it was all to go to tax anyway, so may undersell to get back at the PG. 

Was this tax to be passed on? The majority said that because the minister has the power to fix the price for the calculation, and therefore there is the ability to pass it on to the purchaser. So they said it was an export tax. 

Is this legislation in relation to trade and commerce? Seems like it because 98% of oil was going out of the province. Because minister had power to set the world price they said this was price fixing for international trade. Carnation is distinguished (Martland wrote both judgments): Carnation was doing it indirectly but here it is being done directly. 

Majority would have struck it down under either of these two arguments. S.4A was the key provision for both arguments. 

Dickson looks at both the legal effect and the actual effect. Says that the assessment will only be made after the sale is made, so how could they pass it on to the purchaser. This is why actual effect must always be an issue which you discuss. In this case the power had not actually been exercised, so there was no evidence that the producers would put up their price to pass on the tax. So he said it was direct taxation. When look at the actual effects and the context of the actual oil market, then come to conclusion that it is direct. 

Commodity taxes will generally be passed on to the consumer i.e. will put up prices to cover the tax, so these are indirect and not with PGJ. 

The essence of an indirect tax is that it must be passed on. 

Long class discussion on whether is direct or indirect – the point is that it is hard to decide whether is direct or indirect. 

Has to be a direct tax and in the province to be within PGJ. 

Provincial sales tax is a direct tax on the consumer, are not taxing the goods or the vendor, you are taxing purchaser for making the purchase. It took a while for the provinces to get the formulae correct such that it was constitutional. That PST is direct is based on the interpretation of the statute. 

It is always possible to pass it on, this does not mean that it is a indirect tax. 

Probate fee – is a fee you pay to probate a will. Who is paying the fees. Executor, or the estate? If it is the estate then it is a direct tax. If it is the executor, then it is an indirect tax because he will put up his fees. But it was decided that probate fees are a direct tax that are charged to the estate. 

If they are true fees, then do not get into discussion of direct v indirect, it is only when it is a tax that have to consider direct v indirect. 
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Last time considered direct v indirect tax.

Are other issues with how we are taxed.

Queen of right in Manitoba v Air Canada
Deals with territorial limits and the limits on ability of provinces to tax.

Retail sales tax act passed by Manitoba.

Sales tax is normally a direct tax. But in this case it is like a consumption tax, this is not pursued here, but is dealt with in another tax. But the point is that label which the PG gives the tax is not determinative. 

Question was whether air Canada was in Manitoba. 

Was trying to tax services in flight for planes flying over and not stopping Manitoba, but also on flights stopping over in Manitoba. 

SCC says that the flights were not in Manitoba for the purposes of tax.

SCC did not clearly say when are in the province. 

Laskin said that provincial air space only goes to a certain height. 

There has to be more than a nominal connection or presence to the province in order for the province to tax it. Merely going through the air space is not enough of a connection.

The judgement was aircraft specific and was cast in negative terms. 
This is kinda like the real and substantial connection test. 

Did not give positive rule of law. 

There is older case law which uses conflict of law rules to locate property to avoid double provincial taxation. Province cannot deem property to be in the province for the purposes of taxation, because the neighbouring province may want to do the same thing. You are constitutionally immune from double PROVINCIAL taxation, so SCC says. But can be double taxed for federal taxation. 

Allard Contractors 
Deals with idea the provinces are limited to direct taxation under s.92.2, but if is taxing as a levy or licence etc then you do not need to worry about indirect v direct.
Municipal act (now called the local gov act) authorised municipality to require permits and fees for removal of gravel etc. 

Were challenges to these bylaws. 

Struck down the bylaw in 1986, and then in 1993 the SCC refused to consider the matter again. 

Question is whether the variable regulatory fees being imposed on the removal of gravel were taxation or something else. 

SCC said that the fees were not taxes but were fees incidental to a valid regulatory scheme and that they were designed to defray the costs of maintaining roads etc. The fact that they were fees and not taxes meant that they could be indirect. 

Useful statement p265-266.

P267 – another quote – all cases reviewed had regulatory fees set to cover the cost of regulatory regime. Can province actually raise excess revenue from fees? This would be an opening around s.92(2) for the province, but this question is left open by this judgement. 

No province has attempted this technique. 

P268 – argument that s.92A gave J – but did not consider this argument. 

Said that they could use s.92(9) and that it was valid so they did not need to consider these other arguments.

Westbank First Nation case – tells how to distinguish tax from regulatory fee. We will deal with this later. 

Are limits to funds that can be risen from regulatory fees, because are small groups who are being charged levies – but you could raise more than needed to cover your costs, so this is still an issue, but no strong authority on it yes. 

Marketing board fees were all held to be fees and not taxes. 

Provinces have tended not to try to raise money in excess of running costs for regulatory regime. 

Re Eurig Estate (1998) SCC

Not in the case book this year. 

Was a surprising case, but now provinces will not make this mistake again.

Issue was whether the tax had been properly enacted by the province. 

5:2 decision

Ontario imposes probate fees. There had been probate fees before this, but in this case they had increased the probate fees. Fees depended on the size of the estate. Fees were set by the lieutenant gov in council under the administration of justice act. Did the act authorise the fees, but there was also a constitutional question of whether the fees were taxes?

Said they were direct (imposed on the estate and not the executor) and that they were  taxes – so seems province did it OK, but was the proper procedure for setting them followed?

SCC said that the CA1867 controls the method for imposing taxes ( s.53. Bills for appropriating any public revenue shall originate in the House of Commons. Senators (nominated) cannot introduce money bills. 

Ontario is unicameral. s.90 incorporates s.53 for the provinces. SCC said that there was improper delegation to the executive of the power to set taxes. 

SCC said that the legislature did not set the taxes, but that it had delegated the power to the executive to set the taxes, and that this was a failure to comply with CA1867 for introducing money bills, and that the probate taxes were not properly enacted because they had not been passed by the legislature. 

SCC did not say that the power to fix tax rates cannot be delegated, but the legislature must first create the tax and then just delegate the rate setting power. 

No taxation without representation – is a principle which may come from the preamble.

If the statute which delegates to the executive is sufficiently clear in creating the tax then the delegation is permissible.  

SCC said that the P got her money back, but that the declaration of invalidity would otherwise be suspended for 6 months. Then the provinces all legislated to validate the probate fees retroactively. 

The provinces also did checks to ensure that they had not delegated the power to create taxes to the executive, fixed those as well and it is now unlikely that a province would make this mistake again. But they may slip up, so this is not a bad thing to check – put one line on the exam saying that this should be checked. What did actually do, delegate the power to create the tax, or just to set the rate. 

Probate fees like this may be seen to be a tax b/c the court will have to do the same amount of work regardless of the size of the estate. But here SCC said that it was a direct tax and that it was a tax on the estate, not on the executor who would then pass it on to the state. 

Could the province say “all those with cars in BC must pay 5% of cost price to government now”, is this acceptable? Ask “can the person pass the tax on” – if not then it must be direct. So this car tax would probably be direct. 

If is a municipal law then can ask whether the provincial government has properly granted authority to the municipality to enact such a law – this is a straight statutory interpretation thing – has the municipality actually been given power to pass such a law?  This is the first line of attack on a municipal law like the one which said that bars can stay open late but pay fees according to number of seats in bar so that can cover police costs. This is the first line of attack because it is easier to get the court to declare something small like this, rather than deciding the heavy issues of whether it is constitutional. So the second line of attack would be that it is an indirect tax and therefore not within PGJ. But on exam should say that should so a straight statutory interpretation to determine if the municipality has been delegated such power. 

Union of NB Indians v NB Minister of finance
Could have been a paramountcy case, but was not.

This case reminds us that one can strike down a statute by ordinary statuary interpretation (see point just above this case). 

This case also explains difference between consumption tax and sales tax, and how provinces have managed to get an acceptable formulae for sales tax. Provinces should follow this formulae. 

Provincial legislation – Social services and education tax act.

Statute imposes a sales tax. 

Early versions of the statute exempted all Indians from this tax without regard to where exactly they lived. Then the statue was amended and the exemption was limited to goods purchased on or delivered to the reserve. 

Band argued that s.87 of the Indian act exempted them – so could have been a paramountcy case, and the provincial statute would have been inoperative to that extent. But the SCC did not interpret s.87 as granting an exemption. 

Court held that s.87 only provided exemption from taxation from property on the reserve and that it did not extend to sales tax. The provincial tax applies at the point of sale, it is not a consumption tax. 

Para 18 – 32 = characterization issue of sales tax v consumption tax. 

Is a sales tax, so if point of sale is off the reserve then the exemption that does not apply.

A consumption tax is likely to be characterised as indirect because it can be passed on. 

SCC says that s.87 does not extend to exemption from sales taxes. 

Is a constitutional issue in that it has to be characterised to determine what type of tax it is, and then based on the category we will know if it is in PGJ.

Westbank First nation v BC
Is an applicability case, not a validity case. 

Applicability w.r.t. crown property

Deals with s.125 CA1867.

s.125 says that R land should not be taxed. 

But R land is not exempt from other fees and licences etc – only exempt from taxation. 

The classification of the imposition is therefore critical. 

Westbank first nation passed by laws under s.83(1)(a) of the Indian Act. 

BC hydro had acquired permits to use and occupy reserve land for power lines.  Under the first nation bylaws the first nation imposes taxes on BC hydro. BC Hydro declined to pay – seeks declaration that it is exempt under s.125. 

There was no discussion on the status of BC hydro i.e. they are a R corporation, but is an argument that they are not “the province”, but just a corporation. 

SCC assumes (b/c it was not argued otherwise) that BC hydro is the province – so are they entitled to immunity. 

SCC says that the purpose of s.125 is to implement federalism and democracy values. 

So the question is whether the bylaw imposes a tax or a regulatory fee. (Never just assume it is a tax and go straight to direct / indirect issue – first ask if it is a tax?)

A test is given for a tax and a description is given for a regulatory scheme. 

Para 21 gives the factors for deciding if it is a tax:

A tax is 

1. Enforceable by law

2. Imposed under authority of legislature

3. Imposed by a public body

4. Imposed for a public purpose. 

These indicia are difficult to apply – is a probate fee enforceable by law? You do not have to apply to probate in certain cases. Can arrange your affairs so that you don’t have an estate. There is lots of room to play within these criteria.

Para 24 gives description of indicia or regulatory scheme:

1. Complete and detailed code of regulation.

2. Specific regulatory purpose which seeks to affect behaviour of individuals

3. Actual or properly estimated costs of regulation. 

4. Relationship between the regulation and the person being regulated 

In this case the bylaw imposes a tax and therefore BC hydro is not bound by it. 

These two sets of indicia for tax and regulatory regime overlap – the regulatory scheme ones are more specific and workable. 
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1982 Alberta Gas tax reference
Federal legislation – height of national energy crisis. 

Appeal concerned bill c.57 which imposed a federal levy on marketable pipeline gas - paid by a distributor.

Distributor = person who sells gas to consumers in Canada. 

Then there was an extended definition – if no tax has been paid then the exporter of the gas is deemed to be a distributor. 

FG trying to raise money on pipeline gas. 

Questions on appeal:

If R in right of Alberta drills a well on R land and extracts gas, and then purifies and then pipes it to a purchaser in Montana. Assume ownership in the gas is vested in PG Alberta. 

CA1867 s.109 - All lands mines and minerals shall belong to the several provinces. 

So is Alberta liable for the federal levy?

FG will argue that it is a levy not a tax. Argue the factors given in Westbank and say that it is a 91.2 levy on exports. 

FG could make it into a public work for general advantage of Canada – never forget this – this is the strongest weapon the FG has. 

s.125 applies to land and property – so say this is not either of those, but is a tax on the business of exporting gas. 

SCC split 6:3.

6 said that s.125 applies to proceeds of property, else s.125 would be meaningless. 

3 said that s.125 does not extend this far, but that s.125 is limited to primary production being the thing that could not be taxed under s.125. 
Majority said that this was a tax and not an export levy was that because it was imposed on all selling of marketable gas in Canada – covered internal marketing. The idea of an exporter being a distributor only applied when there was no sale before the export. So it was really a tax, not an export levy. 

So majority said that s.125 did apply.
How can FG tax be colourable – are always policy factors behind a tax, but is the imposition of the tax really an attempt to control an activity. Tobacco tax may be imposed to discourage smoking so can reduce health costs. If you can show that the primary object of the tax is to reduce health costs, then may have proved that was a colourable tax. Would use extrinsic power to do this. 
Edinger says that motive is what makes it colourable, but identifying motive is difficult. 

Winterhaven Stables v AG Canada and Re Canada Assistance Plan Act deal with to federal legislative power to tax and federal spending power.  These cases show that s.125 is really the only restriction on federal gov power for financing

Winterhaven Stables v AG Canada
Challenge to ITA. 

Said that revenue under s.91(3) was limited to raising funds for federal purposes like s.92.2 is limited to provincial purposes. 

But FG was spending money on provincial projects.

Failed, Court said that FG not limited in this way. 

Said that s.91.3 is not qualified, federal taxes are federal property and they can spend on what they want unless it is colourable – always have this qualification. 

Re Canada Assistance Plan Act
(Did this case for manner and form and parliamentary supremacy in Legal I)

Challenge to federal legislation which allowed gov of Canada to contribute to provincial assistance programs. 

In 1990 the FG said that they had to cut back funding to stronger provinces. BC and the other provinces objected to this. 

Essential argument raised by the provinces was that their consent was required to make the change. 

First issue (as always) is statutory interpretation. 

Static v ambulatory interpretation. 

Static – what was agreed in 1967 is what must apply now, need consent to change it.

Ambulatory, FG has power to decide what the payments should be from time to time. 
Court says that cannot K out of sovereign rights. 

Court says that the admin law doctrine of legitimate expectation does not apply in constitutional law. It does not create substantive constitutional rights. 

There was no constitutional impediment to the plan of the FG to change the distribution of money. 

What is the FG doing when it is legislating this type of statute – FG is legislating w.r.t. its own property. The legislation regulates the expenditures under the scheme. So they have J to legislate to spend less. 

The act was not colourable – always consider this. But colourable argument will not really work when FG is legislating w.r.t. its own property. (Also seldom works for s.91.27). 

Provinces will argue it is colourable because they will say that the FG is trying to control provincial programs by changing FG input. And when it is a provincial matter, like health, which is said to be being influenced, then it will be colourable if in fact the FG is trying to influence the provincial program – but Edinger does not seem to have any examples of when the colourability argument will work.

But courts want to allow this statue to stand, what if they struck down the reduction statute then the FG would just cut funding entirely – but I am not sure of this, if the reduction statute is struck down then the funding would stay at full level, not reduce to zero. But the point is that in the future the gov will not give any further funding. 

Summary:
s.92.2 legislation. 

1. Does the legislation impose a tax within s.92.2, or is it part of a regulatory scheme? The criteria identifying a regulatory scheme are more manageable than for a tax – Westbank factors. 

2. If is a tax, is it a direct tax – Mill test, CIGOL case. 
3. If the legislation raises revenue in relation to another s.92 HOP, then it does not matter it is direct or indirect. Two ways of explaining the result that the PG law is OK:

a. Only s.92.2 is subject to the direct tax qualification. 

b. say that the provision is ancillary to a regulatory scheme for administration of provincial matters. 

4. Whether it is under s.92.2 or not, the levy MUST be within the province. Simple presence of the taxpayer is normally sufficient, but maybe more than nominal presence is required. The in the province limitation is more of an applicability decision than a validity limitation. It is unlikely that the whole statute is ultra vires. 

5. If is s.92.2 legislation then it must be properly enacted. The legislature must have imposed the tax. Some powers can be delegated, but the legislature must actually have imposed the tax. 

s.91.3 legislation. 

Few limitations. 

1. Colourability – but will not likely win on this. 

2. s.125 – FG is not limited to raising revenue to s.91.2, can use the other HOP to impose fees, levies etc. If legislation raises revenue as part of regulatory scheme then s.125 does not apply. 
Applicability: interjurisdictional immunity

Remember that we have 3 distinct areas in federalism.
Validity = is the legislation valid under valid HOP.

Applicability = is the legislation applicable to this individual in these circumstances. 
Operability = when have two sets of valid legislation – which will give way. 
These are distinct areas but the terminology often overlaps. 

We must understand how the doctrines relate to one another. 

Difficulty with interjurisdictional immunity (II) is that what started out as a narrow exception to PAS is taking over PAS. This is partly b/c of confusing terminology. CF said that is valid then it applies – extraterritorial effects are irrelevant. 

With II the et effects become relevant.
Origins of II, comes form John Deere Plow Co. But this case has been distinguished a lot. 
John Deere Plowe
PC case about incorporation of companies which is actually a double aspect matter. 

s.92.11 – provinces can legislate in relation to companies with provincial objects. 

There is FGJ on companies as well – but s.91 does not even mention companies! FG gets J from POGG and possibly from s.91.2. 

This J is in the gap part of POGG i.e. something not provided for. 

“provincial objects” means that company can carry on business as of right only in the province, then must get permission to carry on business elsewhere. 

John Deere Plowe is a federally incorporated company, wants to operate in BC. BC companies act requires them to get a license, but their license is refused b/c is provincial company who does not want competition. 

But they object on constitutional ground – is treated as a validity  and operability case by the PC, but now we view it as a applicability case – shows how closely connected the doctrines are. 

Federal companies are federal entities and are subject to provincial laws of general application. But they are not subject to provincial laws which impair the “status and capacity” of federal companies. 

See p302.

In this case the statute impaired the status and capacity of John Deere Plowe so it was not applicable to them. 

There is very little II left for federally incorporated companies. 

II is a one way street, it protects federal entities and federal organisations. 

It is never available for provincial entities, although there is the separate concept of crown immunity. 

Is an additional defence which a federal entity can raise when they want immunity from a provincial law. 

There are always two issues:

1. Whether the D is indeed a federal entity – banks, RCMP, federally incorporated companies.

2. Whether this is a provincial law which impairs status and capacity. 

Originally II was limited, now it has grown. 
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Interjurisdictional immunity (II) relates to applicability of statutes. 

John Deere Plow is the seminal case.

II is a defence available too federally incorporated companies, but it does not always apply. The doctrine started w.r.t. federally incorporated company, but now it has little application to them.

Canadian Indemnity v AGBC
Tested legislation creating ICBC. Provincial legislation which made ICBC a monopoly car insurance company in BC. Many of the federally incorporated companies then operating in BC argued John Deere, said that they were being put out of business. 

They also argued was not valid, but here we focus on the applicability argument. 

In this case the legislation was valid and applicable to the federally incorporated companies, there were effects on the federally incorporated companies, but they could still do non auto insurance.

Said that the only provincial legislation from which federally incorporated companies are immune is provincial company law – needs to attack the internal operations of the companies to be invalid – if only attacks the business of the company, or the relation between the company and the public, then will not be enough to make the legislation invalid.
CF was the case which finally restricted II from application to federally incorporated company. The company was stripped from being able to operate, argued II, but failed on this point b/c was not provincial legislation which attack the internal workability of the company. Final nail in the coffin for II for federally incorporated companies – still argue it on the exam for federally incorporated company, but will be very unlikely to succeed unless the legislation affects the internal organisation of the company or prevents it from operating all together. 
In this section the early cases use the traditional approach to II – narrow scope – related to federal works undertakings and businesses. 
Tension between applicability and validity, eventually II merges with validity. Is a very confused area now. 

Even in John Deere there was a tension between applicability and validity. 

Also a distinction between applicability and operability. 

Applicability = provincial statutes from which federal company wants immunity

Operability = valid federal statute – I missed this bit. 

We will consider the traditional approach and then look at the modern approach.

Traditional approach
We will look at the chronological approach. Normally studied in categorical approach (communication and then transportation), but chronological study shows how the doctrines developed. 
CA1867 does not refer to transportation and communication. These are used to describe the entities regulated by s.92A.

Some forms of communication are listed in s.92(10)(a) CA1867 – but there was no telephone until 1880. 

First question in this area = is the entity federal? Is it a federal work and undertaking? Does it fall within description in s.92(10)(a)
It must be a form of transportation or communication like the others listed in the section. 

Winner SMT Eastern v AG Canada (1951) 

Deals with truck and bus lines, and applies to taxi’s. 

This case is the source of the mobility rights in the charter. 

Mr Winner is an American citizen who has a bus line from Maine to Nova Scotia via New Brunswick. Gets a NB license, but it was granted on condition that he not pick up / deposit passengers in NB. He violated this condition. Was charged. Challenged the J of the province to pass legislation which regulates the activities of Mr Winner personally. 

Is the bus line an interprovincial (federal) work and undertaking. 

What does “work and undertaking” mean.

There were no “works” in NB.

PC says that despite the “and” works and undertaking are disjunctive – can have undertaking w/o having any physical works.

See para 22 p 307.

Para 18 – undertaking exists when all essential arrangements have been made. 

Para 24 – There is no bias against divisibility – so even if have arrangement for business which allows parts to be delegated, and those parts are local, and only the non local part is in federal J, that is not what the court is supposed to be doing – court must decide if it is an integrated business.

SCC had created a compromise – had decided that the Maine to NS part was federal, the Maine to NB and the NB to NS was clearly federal, but SCC said that could not pick up and deposit the same people in NB. 

PC said that this should not be a division effected judicially, and that unless the pick up and deposit in NB was a totally separate operation, then all of the activities were a single federal work and undertaking. 

Para 42 - Colourability argument – Court will not be fooled by bus company putting the depot a few miles over the nearby border. 

If business is clearly and overall in the province the PGL will apply. If Blacktop cabs pops into Washington state now and then, is it a federal work and undertaking? Well are trips to USA an integral part of their business, then probably federal, but if seek out one or two passengers a year just so can go to USA, then will not be a federal work and undertaking.   Is a question of fact in each case. 

So the first issue in the exam:  “Are you a federal work and undertaking?”

Most of Winner deals with this identification issue. In this case it was a federal work and undertaking – so can claim II, and is not subject to the provincial statute. 

But then have to ask whether he not he as a bus operator was actually impaired in his status or whether his functions were sterilised – the PC kinda skips over this analysis and just assume that he was impaired and sterilised. 

The PC is not quite sure whether this is an applicability issue or validity issue – see para 36. II only applies to valid statutes i.e. those which are in a valid s.92 HOP. 

II says that the statute is valid but this D is exempt from the application of the statute. 

So if the D does not seek exemption he will not get it – you must claim II and show that you are a federal work and undertaking.

There are lots of federal work and undertakings that could probably claim exemption – but they don’t know this so they just keep obeying PGL.

This analysis ignores PAS which says that object, purpose effect are critical effect and incidental e-t effects are irrelevant, but then II goes contrary to this because gives immunity from the effects which we just said we do not care about i.e. actually we do care. 

If the statue said expressly that it was applicable to federal work and undertaking i.e. it listed some of the entities (by name) that are bound, then it will be INVALID insofar as it applies to those federal works and undertakings. But most statutes do not list the specific entities to whom it applies – they apply generally and just list prohibited activities. 

If are a federal work and undertaking you are not exempt from all PGL, you have to go one by one – you are only exempt from PGL that affects a vital aspect of your undertaking. So Winner would still be bound by environmental PGL. 

Capital Cities Communication v CRTC (1978)

Telecommunications case – TV

Re regulation and control of radio communication (1932) ( Said that radio was like telegraphs, even though there were no wires. So radio falls within POGG (gap test – national dimension not thought of in 1867) or s.92(10)(a) – so was totally federal in 1932

In the gap from 1932 to 1978 the double aspect doctrine developed. 

In Capital Cities there was no discussion of II, but it is still important for II – this case defines the subject matter.

Facts = Capital Cities applied to CRTC (fed admin body) under federal legislation for changes to their federal cable licenses to delete USA commercials and put in Canadian Commercials. The CRTC gives permission, the USA operators challenged the decision at the SCC. 

Argument at SCC is that technology had changed since 1932 and there should be limitations on FGJ and that PG should have some J. 

Said that there is no FGJ on the content of adverts, and that even if have FGJ over system, the adverts are not part of the system, they are content.

Secondly they argued that cables are physical and can be contained within the province so that part of the system should be in PGJ.

Laskin says that FGJ covered all of the system but also the content. 

The principle carried through from winner is the bias against divisibility. 

SCC said that there was no reason to divide the system into hertzian waves and cables. 

SCC did not shut out the provinces entirely – said that if the provinces were originating and disseminating programs in the province then they would have J i.e. FG does not have exclusive J over all radio and TV, but where the FG has J over the waves coming in, then they have J over the rest of the same system. 

Quebec AG v Kellogg’s Co of Canada
Is a II case, but here II argument did not succeed. 

Shows the narrow version of II in thee traditional sense – Edinger thinks this case is right in terms of the result and approach. 

Provincial statute and regulations authorizes the LG to determine standards for advertising, especially advertising directed at children.  

Regulation prohibited advertising by cartoons if aimed at children.

Kellogg’s TV commercials were in breach of the regulation. K makes two arguments:

1. Say the regulation is inoperative and ultra vires b/c is federal J over telecommunications. 

2. Trade and commerce argument – commercials are made outside the province. 

SCC says that the regulation was valid and applicable. Was not legislation w.r.t. trade and commerce or telecommunication.

SCC said that it was property and civil rights, or aimed at local business, and that the restriction on advertising was incidental effect.

Kellogg’s is NOT a federal work and undertaking. 

Kellogg’s tried to argue that television generally as a subject matter is immune from provincial law – this is different to saying that bus line is federal work and undertaking and you cannot deny me a license. 

If the Kellogg’s argument had been accepted, then PG would have lost all J over television content – SCC was not happy to allow this. Laskin dissented and would have held it inapplicable – said that it was federal. 

In Winner it was about individual D’s saying that were federal WAU, and that they are individually immune b/c it affects their status and capacity and interferes with vital functioning. 

Then in Kellogg’s the subject matter, the activity generally, is immune from PGJ. 

Subject matter discussion means that you are heading towards validity argument, not applicability. 

Kellogg’s is a classic PAS case. PGL is in relation to PG HOP, it has effect on all advertisers in the province including television, but these are constitutionally permissible incidental effect. Does not matter that the adverts are made out of the province and then bought in to the province to be shown.

Empress hotel case – is the hotel really part of running the railway (the railway company runs the hotel)– no – not only for passengers of trains. So in this case the federal work and undertaking had an associated business which had same ownership and management but which was not a federal work and undertaking for the purposes of the hotel, but only for the purposes of the railway. 
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Identification of the D as a FWAU or other federal business.

Montcalm does for aeronautics what capital cities does for communications – defines the subject matter.

Aeronautics was a gap POGG item and not to s.92(10)(a). So could mean that the is FGJ over airlines operating entirely within boundary of 1 province. These would not come within FGJ if only s.92(10)(a) covered airlines b/c that only applies if the flights cross provincial border.

Airports are part of FWAU, and are part of the undertaking. 

Quebec Minimum Wage Commissoin v Montcalm
Whether Quebec statute could apply to Montcalm construction, a provincial construction company. 

Montcalm claims II and does not want to obey the Quebec statute b/c at this time it was building runways at airport, so said that were involved in aeronautics and the airport was on federal crown land. 

The federal crown land argument was quickly disposed of, such land is not immune from provincial land. 

Beetz Majority said:

1. Montclam construction is not a FWAU, it is just a provincial construction company. 

2. Defines the scope of aeronautics. Airports are still within FGJ. 

Are still challenges to airports when municipalities want to restrict where airports can be put – but this is FGJ.

See 327-328.

The fact that are building an airport does not mean are engaged in aeronautics – so the PG has J over wages paid by Montcalm. 

So says that Montcalm is bound by the PGL.

If Montcalm constructed only airports, then maybe would be more related to aeronautics, but they are only a regular construction company. 

So similar to Capital City and Kellogg’s, but this is a different category – this is aeronautics. 

Westcoast Energy v Canada National Energy Board
Solely concerned with identifying Westcoast energy as a FWAU. Deals with when a business transforms itself into a federal work and undertaking, is everything that a FWAU does part of that FWAU for the purposes of II. 

Westcoat had a pipeline for natural gas and sent the gas outside the province. Wanted to extend the pipeline, wanted permission from national energy board, but they said that they did not have J. Said that the extension was entirely within 1 province and that they should get provincial permission. Not often that boards refuse J, but does happen now and then. 

This case indicates when a subsidiary operation is a FWAU. 

See Para 45, p336 – application of the ancillary doctrine – necessarily incidental, this is the most strict connection on the continuum of the ancillary doctrine. 

So is it an integral, or just necessarily incidental.

Para 48 – gives guidelines for sufficient connectivity for it to be a single FWAU.

Test is in context of the specific company, do not consider gas companies generally – para 67. So the judgment is long and most of it deals with analyzing the specific company organization. Reasonable people can disagree when using the same test. 

Majority said that it was a single FWAU – so did not have to consider if the spur pipeline was necessarily incidental.

The necessarily incidental test was considered in:

United Transportation Union v Central Western Railway (bottom p339)
Necessarily incidental test is very similar to above test for single FWAU. 

See bottom p339.

Said that it was separate in this case. Edinger cannot think of a case where it was necessarily integral. 

Is a practical, functional test.

So there are two chances for being within FGJ and being able to claim II i.e. single FWAU and then necessarily incidental. 

Undertaking can change from non FWAU to become a FWAU – say expand your operations across the border. At some point will have enough cross border activity that it becomes a FWAU. 

Sometimes a company may want to not be a FWAU, then will argue that are essentially within the province. Remember that FG can always use declaratory power (for the general advantage of Canada) if they want J, that is what they did for telephone companies. 

Is a FWAU immune from all PGL? – NO. So from what type of PGL are FWAU’s immune. 

Two Bell telephone cases deal with this.

Bell #1 
Bell is a FWAU. 

Is it subject to Minimum wage act of Quebec. No doubt that Minimum Wage Act is valid provincial legislation. 

Is Bell immune given that Bell is a work for the general advantage of Canada.

SCC gives scope of the II for FWAU: Immune from legislation w.r.t all matters which are a vital part of the operation as a going concern. 

Have to identify vital parts of the operation as a going concern. SCC says that could not identify all of the areas, but employer employee relations are always such a vital part. Same as for the test for corporate immunity – it has to do with internal workings and management of the operation as an operation. 

Bell #2
Case Comment on this case is in 68 Canadian Bar Review.

Other people have read in principles to Bell #2 which have undermined the PAS approach. 

1988 case – is actually a trilogy of cases decided together – 2 from Quebec, 1 from BC. 

Workers compensation Act.

One of Bell’s pregnant employees wanted to invoke the provisions of the provincial act, so Bell challenged the provincial act.

Second case – collision between two trains – injury and death to employees – was an investigation. Inspector made recommendations to CNR. 

Third Case – the BC one – trucking company Altrans express was told to obey PGL. The employees were not wearing steel toe boots as required by the PGL. 

Question 1: No doubt that Bell, Altrans express and CNR are all FWAU’s.

Never assume there is no applicable federal legislation – but will not cover those issues in this case, we are looking at II. 

Bell Canada is the lead case. 

Question 2: Must ask what is the core of the federal undertaking?

SCC says that matters of internal management including employer employee relations are always vital part of the operation as a going concern. 

Question 3: Does the legislation actual effect the core of the undertaking – is there an effect – does not matter what the degree of impairment is, any impairment is impermissible.

Question 4: Characterise the PGL in terms of the core. It is not enough to look at the prima facie object of the act. This is the stage that creates the ambiguity. What is the identified core? Labour relations.  So ask whether health and safety legislation (which does affect the core) labour relations law within the meaning of the core. 

SCC says that the health and safety legislation in this case is actually labour law b/c it affects labour relations.

SCC finds that these FWAU’s are immune.

Edinger says that is unlikely to get past 3 stages and then fail at stage 4.

Edinger says that stage 4 is longwinded, and does not really help more than it confuses, but this is still the test which we must follow. But counsel have used this confusion to transform II to what it is now. 

Altrans case – workers compensation in an insurance scheme which employers pay into and then they are immunised from being sued by employees for work related injuries. 

Are FWAU required to join workers comp – yes. Then the other part of the workers compensation act imposes safety standards to prevent accidents. 

SCC says that two parts are severable – FWAU must pay in, but are NOT subject to all of the safety regulations. 

So if can identify the PGL as labour relations legislation and you are a FWAU then you will have shown that you are not subject to the PGL i.e. labour relations are a vital part of operation as a going concern. 

RCMP is a FWAU. 

Ordon Estate v Grail
Evil case – like Unifund

Four boating accidents in the province of Ontario. Actions in negligence are bought by survivors and the P’s (all Ontario residents) invoke Ontario statutes – family law act, trustee act, negligence act. 

The defendants are not FWAU, they are private individuals, but are II because the matters are maritime law matters under s.91(10). And said that actions should be in the Federal Court – SCC said that Ontario courts had co-ordinate J. 

There is federal legislation – Canada Shipping Act – covers anything that floats – not only for big boats. 

Canada Shipping Act did not deal with claims by siblings, claims by an estate, claims for loss of guidance care and companionship, contributory negligence. These were relevant in these cases and were covered by the PGL.

Issue was whether PGL as laws of general application apply to COA otherwise governed by maritime law i.e. can provincial law supplement maritime (federal) law. 

Is there “federal common law”? Maritime law is federal law and common law – but common law as of what date?

Previous cases did supplement maritime law with provincial law, but then in Ordon Estate the court said no – and this leads to the new version of II.

Para 81-87 are very important. 

Para 81 what he says is II is not what we have described it to be so far in this course.

Para 83 – Edinger said that Beetz did not say this – Edinger says Beetz was talking of classic II which is what we discussed before. 

So we see that the doctrine of II which was contained and controlled – is now said to be available to every HOP in s.91. 
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Were looking at II in Ordon estate. 

Is one of a number of SCC cases which mixed up applicability, II and validity. 

In Ordon the question was whether it was permissible to apply PGL to supplement maritime law i.e. family law act, trustee act and negligence act. 

Para 81 and 83 the SCC says that every HOP in s.91 (not s.92) has a core of exclusive FGJ, and any provincial law which has an effect on that core is inapplicable. This a massive change to the doctrine of II because it extends it to the full scope of FGJ. No longer just concerned with FWAU or federal organizations. 

This eats up the PAS doctrine – confusion between validity and applicability.

It was clearly valid PGL, but here the COA is in federal law i.e. maritime law. If just use PAS then it is valid law so it applies unless it is displaced by a valid federal law – paramountcy doctrine. So want to use PGL where there is gap in FGL, but the SCC says that it is a core aspect of FGJ, so cannot use PGL to fill in the gap. SCC said that this was justified because of the need for uniformity in maritime law. 

SCC did say that maritime law could be modified by PGL, but not when it is a core aspect. Determine the core on a case by case basis, will unlikely be an attempt to exhaustively define the core. 

Court examined the Canada shipping Act, and said that it did not deal with damages to the estate and for claims for loss of guidance and companionship. 

Said that claims by siblings was not allowed because the Canada Shipping Act already covered parties to the action – it was only when maritime law was lacking or had a gap that had to be filled. 

But Edinger says that can use choice of law clauses and conflicts rule to deal with lack of uniformity across the provinces. 

This version of II undercuts PAS, and confuses applicability and validity. 

We must understand validity and applicability – and know which we are arguing at any one time, although in the Kitkatla case it seems the SCC does know if they are dealing with applicability or validity. 

This can be used by D’s who do not want the federal law to be valid – can uses this version of II.  - how ( see summary section below. 
Kitkatla Band v BC
Deals with immunity of Indian Band from provincial law. 

s.91(27) gives FG J over Indian matters. 

Was an attempt to create an enclave theory – that no PGL would apply on Indian reserves – that was not accepted. There is some II for Indians, are analogous to FWAU. 

The formulae for immunity was modified to deal with Indians. Provincial laws which affected them in their indianness (central to their culture and their life) would be immunity. 

 But then the enactment of the s.88  of the Indian Act – p354. This seems to crystallize the doctrine of II for Indians and then says that the Indian act is paramount over PGL and other FGL. 

SCC could not believe that this is all s.88 was intended to do (Edinger says s.88 was supposed to give treaties the same status as acts of parliament, but that this was not explained to the SCC) so SCC said that what it did was to make PGL including those which affect Indians in their indianness, do apply – so it actually eliminated II for Indians. 

Kitkatla deals with BC heritage act in terms of applicability and validity. 

Heritage act is supposed to protect heritage objects. Is PGL that is not absolute, can get a permit to destroy the heritage object or site. 

s.13 is the general prohibition section.

s.12 is the permit section. 

The PG was protecting objects and sites, not Indians or Indian lands specifically, but they would have had Indians in mind. 

Interfor (defendant logging company) wanted to cut down culturally modified trees (CMT’s). D got a permit to cut down the trees. 

Question is the validity and/or applicability of s.12 to Indian issues. 

Was clearly valid PGL under s.92(13).

Para 41 – must consider PAS, consider object and purpose and effects. Says that is valid PGL.

Para 70-71 considers II – says it is valid AND applicable, this is OK so far. But then in para. 77 says that there is no need to discuss II, it does not apply b/c this is not the core of FGJ – this confuses Edinger, she thought that he had discussed II in para 71. 

Summary on II
Are two categories: the original category which is well defined with only 1 narrow exception to the PAS doctrine, new category which obliterates PAS.

Considering applicability insofar as is affected by II.

Original approach – 3 steps

Step 1 - Identify the entity claiming the benefit as a federal entity. Limited class:

· Works for general advantage of Canada

· FWAU

· Indians and lands reserved for Indians

· Banks

· RCMP.

Step 2 – identify the area of immunity. There is only II if affect the essential status and capacity AND/OR the vital part of the operation as a going concern. 

Labour relations is part of the operation

Step 3 – Identify effect, is any effect, does not have to destroy it, just affect it.

It is permissible to invoke II in the absence of FGL. FWAU can claim II from provincial law even if there is no FGL in the picture at all (that is the difference between II and paramountcy)

New version

Core of immunity for every HOP in FGJ. 

Step 1 – Identify the HOP which is being affected. [This is a one way street, only PGL can be attacked on this basis – cannot attack FGL saying that it impinges on PGJ, so cannot pick PG HOP].

Step 2 - Identify and define the core – room for creativity. 

Step 3 – Identify the factual context falling within the core.

If you do this there will be an immunity for that specific case. Then PGL is said to be inapplicable in that particular context. 

There may be many provincial statutes to which FWAU are subject, only if it touches status and capacity will they be immune. 
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Operability – paramountcy doctrine

Like II this is an judicial invention

CA1867 does not have a supremacy clause.

Paramountcy applies when there is a conflict between FGL and PGL, then the PGL is inoperative. 

Had watertight compartments until 1930’s. If had followed this, then would not have needed paramountcy. But when have double aspect matters then there is potential for overlap. So now there is an need for paramountcy doctrine. 

Doctrine of paramountcy has been around since 19th centuary, but have moved from occupied field test to allowing double aspect. 

Multiple Access v McCutcheon
Is the leading case.

Federal and provincial legislation both deal with insider trading. 

Federal legislation limited to federally incorporated companies.

Ontario statute applied to all businesses in Ontario. 

Both statues prohibited insider trading.

It was accepted that the legislation was valid. 

The laws are virtually identical – no significant differences. 

Does duplication constitute a conflict within the meaning of paramountcy?

Can never be double recovery or double penalties – courts have discretion to ensure this.

See p366.

No conflict unless compliance with one means breach of the other. 

Husky Oil Operations v MNR
Adds complications. SCC says that paramountcy is not that simple, and that is a bad doctrine that we should avoid applying if we can. 

Similarity in remedies for II and paramountcy – in both cases the PGL does not apply to the facts of the case. 

Use of language is important. For II courts always said that the PGL was not applicable. For P courts said that the statute is not operable. 

For paramountcy need a conflicting statue, but for II you do not need a conflicting federal statute. 

Problems between PGL and FG bankruptcy and insolvency act. 

Deal with creditor priorities. 

91(21) – FGJ over bankruptcy and insolvency.

On bankruptcy all property vests in the TE and then is distributed to the creditors in accordance with the bankruptcy and insolvency act. The end result is that the debts of the bankrupt is released (but not student loans). Bankrupt is discharged and can start again. 

Bankruptcy law operates partly on provincial law, use PG law to determine property interests – look to provincial law to determine what the bankrupt party owns. 

The bankruptcy and Insolvency act also creates list of priorities:

1. Trustee takes fee.

2. Secured creditors.

3. Preferred creditors – R, municipal debts

4. Ordinary creditors – often get nothing.

Provincial law creates priority for provincial purposes. May create a lien or trust in favour of provincial creditors. 

How to mesh the provincial priorities with bankruptcy and insolvency priorities is the issue.

If provincial statue creates a trust in favour of the R, then is not the creditor’s property.

Husky Oil is a case in which the court considers the inconsistency between the PGL and the FGL and decides on the terminology to use when deciding that the PGL should not apply. 
Workers Compensation Act (WCA) – employers pay in to the scheme, but s.133 deals with when employers who do not pay WCB premiums. Sometimes the subcontractor is obliged to make the payments. But s.133 makes the principal liable to the WCB for the payments the subbie should be making. Entitled the principal to set of the amounts owed to the subbie for other work. 

In this case Husky had a subbie called metalfab. Husky pays 240k to WCB, will deduct this from what it owes Metalfab. 

But then metalfab goes bankrupt and the T in Bankruptcy collects assets, and asks for the full payment from Husky, but Husky says that it can deduct the 240k, but can it – depends on the legislation. 

BIA permits set off, so does the WCA. But BIA says that the WCB is preferred creditor #8, and if allow the set off, then WCB becomes a secured creditor. 

So is s.133 of WCA inoperative? Is the BIA paramount?

SCC says that BIA wins, so WCB is not a secured creditor and Husky must pay the full amount to the TE in bankruptcy. 

But the case is confusing: 

See para 16.

Then at para 81 seems to be taking about a core of FGJ, but this is linked to PGJ over property. 

Bankruptcy and insolvency is a HOP which does allow FG to legislate over property for the purposes of bankruptcy, they do not have to rely on provincial law, FG just does this because they are lazy. So there can be differences between provinces. 

For individuals in insolvency there are exemptions, but there are more extensive exemptions in Ontario than say in BC.

There is no uniformity b/c it is built on the foundation of provincial law, but this case is now saying that PGL will be read down and held inapplicable, instead of saying that there is a conflict and therefore the PGL is inoperative. 

The net result on the facts is the same – Edinger just takes issue with the logic in para 81 and says that are confusing inapplicability and ultra vires. 

Traditional paramountcy says PGL is inoperative, here the court is saying that is invalid i.e. ultra vires. 

Inapplicability is used to describe the provincial statute not applying when there is II. Inoperability is when the provincial statute does not apply because of paramountcy.

Classic II does not require FGL, but does require federal entity who is saying that it has immunity against PGL that effects a vital part of the undertaking – this is NOT tied to factual circumstances.

New version of II – Ordon estate, and if in a given case there are specific factual circumstances that would require the application of PGL which would touch on the core, then there is immunity. 

Don’t forget about the presumption of constitutionality. 

Law Society BC v Mangat
Conflict between immigration act and law society act. 

Indian law graduate practicing immigration law in BC. 

Law Society sought an injunction when Mangat refused to stop practicing law as defined by Legal Professions Act. 

But IA said that you did not have to use a lawyer for some immigration tribunals. 

Argued II and inoperability.

BCCA it was decided on paramountcy. Said that BC statute was inoperative. 

Was appealed to SCC and Mangat said II as well as paramountcy.

Argued Ordon and said that provincial statute cannot touch core of II. 

Gonthier says that each statute may depend on 2 HOP. That was not necessary but is useful obiter – do not have to decide that statute is in relation to a single HOP. And leads to the conclusion that both statutes are valid. 

Para 51 and 52 - SCC used paramountcy. Said that double aspect matter suggests paramountcy not II.

Para 54.

Para 68 to 69 – is there an operational conflict. 

Will be a conflict when PGL frustrates FG intention. So even if you can comply with both by complying with the stricter, will not be OK if this would frustrate parliaments purpose. That is the case here, the purpose of parliament was to allow immigrants to get broad access to assistance.

So PGL was inoperative w.r.t. tribunals.

Gonthier uses the word supple for paramountcy, but Edinger says Ordon Estate II is more supple, it is more available, and applies to all HOP. Paramountcy is only available when have valid PGL and FGL and they conflict. 

Rothman v Benson & Hedges
2005 SCC 13

Conflict FGL tobacco act s.30 = may display tobacco advert at point of tobacco sale. 

Saskatchewan legislation = tobacco control act = bans all advertising everywhere where there are people < 18 y/o.

So the PGL is stricter. 

Court held that there was no inconsistency, and that could comply with both provisions. FGL had not authorised, it simply had not prohibited. 

The purpose of the FGL was not frustrated. 

Para 15 ( key paragraph – gives the combined test for paramountcy and operational conflict. Are 2 questions:

1. Can you simultaneously comply with both?

2. Does the PGL frustrate the purpose of the FGL?

But reasonable judges will differ on application to the facts. 

Can look at the preamble of the FGL to determine the purpose. But court will use discretion and judicial notice to achieve the result it wants. 
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