Milroy v. Lord (1001)

Facts:
There were 2 transactions -- 1st Mr. Medley gave Mr. Lord 50 shares in the Bank of Louisiana to be held in trust for Mrs. Eleanor Milroy although at that time she was not yet married and was called Eleanor Dudgeon.  Eleanor was Medley’s niece, she had been living with him, but now that Medley was marrying Lords daughter she would no longer be living with Medley and therefore Medley made this arrangement to provide for her. 

Mr. Lord received dividends and gave them to Mrs. Milroy.  The shares were never registered in Mr. Lord’s name (always under Medley’s name even though Lord had the share certificates)

The 2nd transaction was that Medley said Lord should take some dividend money and purchase shares in an insurance company and give dividends from the new shares to Milroy.  These shares were registered in Medley’s name.  

Medley died and Lord thought the shares should form part of Medley’s estate and gave them to the executor.  Milroy claimed the shares were held on trust by the estate for her benefit.

Issue:
Was there a valid trust?

Held:
No, for bank shares, yes for insurance co. shares.

Discussion:

For a voluntary settlement to be valid, the settlor must have done everything necessary to render the settlement binding.  When there is debate about whether the ppty has been transferred, there are 2 options:

1)  argue that the alleged settlor intended to create a trust by transferring ppty to trustee

2)  argue that the settlor declared himself to be the trustee.

· If the court finds an intended transfer, but not an effective transfer, then one can no longer argue (2), because if the settlor intended transfer, could not also have declared himself trustee.

· If the property is personal you may declare the trust either orally or in writing.
· There is no equity to perfect an imperfect gift. 

· Lord had a POA, so he could transfer the bank of Louisiana shares to himself. I checked with McClean and he said that although there is a general rule that are not allowed to transfer assets to yourself under POA if the assets are owned by the POA giver, you can in this case because although you are transferring legal title to yourself, the beneficial title is not coming to you. 
To determine whether a trust by transfer has been created, must look at the law of transfer of property:

· Tangible personal property -- there must be (1) an intention to give and (2) delivery.  If it is a small object, it can be handed over.  For large objects, the trustee must be given “means of control”

· Choses in action – handing over piece of paper insufficient, as has no value.  Each chose in action has a set of rules re: effective transfer.  E.g. for shares, must get name on co. register.

· If a donor with a clear intention to make a transfer of property has done all that he or she can to bring about transfer, but is frustrated by an external event from completing, equity may step in and fill the gap.  

In this case
Bank shares
There was an intended transfer to Lord, but it was not effected => no valid trust of bank shares, they belong to the estate
Insurance shares 
Were purchased with dividend money intended for Milroy i.e. practically speaking it was Milroy’s money because if the shares had not been bought Milroy would have gotten the money.  So when the shares were bought they belonged to Milroy (beneficially) even though they were registered in Medley’s name (Legal) (Resulting trust. 
A gift of money can be perfected by mere delivery so by giving the money to Milroy each time dividend payouts were received the money became Milroys.  Therefore while dividends given to Medley, were a gift to Milroy and a resulting trust arose for the insurance shares.

Comment: 
Milroy has been criticized -- Waters claims that Milroy acts to defeat the legitimate actions of donors and donees.  Puts too high a burden on them by requiring clarity as to the type of transaction – direct transfer, trust by transfer, or trust by declaration.  So saying “I want you to have my grandfather clock” is not effective b/c don’t know what type of transfer.

Re Rose v.  (1005)

Facts:
S executed share transfer properly and delivered share certificates to wife and told her to re-register them in her name. She did not do this until June 1943.  S died in 1948 -> tax law included in estate everything voluntarily disposed of in past 5 years.

Issue:

When is a transfer complete, upon the handing over of the shares or upon registration of the shares?

Did the transfer take place in March 1942 or June 1943?

Held:

Transfer took place in March, so no estate tax applied to those shares. 
Discussion:
· When Trustee doesn’t need S’s help anymore – transfer will be complete if S does all can do OR if transferee has been put in position by settlor where they can complete the transfer without any assistance from settlor => court will impose a trust until transferee completes

· Where there has been a CL transfer – if enough has been done to satisfy the requirements for a transfer at CL -> court will impose a trust from time of CL transfer and registration
· If you have proper transfer documentation drawn up then, in the time between the drafting of the docs and the actual transaction, the court may impose a trust to bridge the gap.
· McC doesn't like this:  just b/c docs are in your desk, doesn't mean you want to do anything w/ it. 
· Rose had done all that he could do in order to effect the transfer, and equity would step in and deem it effective.  “Equity regards that as done which ought to be done”.  This relaxes the broad proposition in Milroy v. Lord which states that the transfer of property must be fully completed by the S to give effect to the trust.

Strong v. Bird 1874

Stepmom lent money to her stepson and later forgave the debt.  When she died, she appointed him executor.  Does he have to repay the loan to the estate?  As a matter of law, mere oral foregiveness w/out consideration or under seal is insufficient.  However, when stepson became the executor, he became a creditor of his own debt (i.e. would have had to sue himself to collect the debt).

· As a matter of law, when a debtor and creditor merge, the debt is extinguished.
· As a matter of equity, the obligation to repay remains unless the debtor passes the test of good conscience (i.e. there must be a continuous, unbroken intention that the debt be forgiven).
This rule used to have a very narrow application.  Used to be just for debtors and creditors.  Now, it can be used for any property at all.

The rule essentially perfects an imperfect gift.  One qualification on the rule: The rule can only apply to property which is actually in the donor’s control at the time the alleged gift takes place.  The rule cannot operate on an intended gift for future property that the donee doesn’t own but plans to own.  The rule only applies to immediate gifts with the continuing intention that they should take effect.

Cope v. Keen 1968

The rule in Strong v. Bird explained

1. At some point an intervivos, immediate gift was made to another, or there was a release of debt in the testator’s life time.

2. Although the intention of the testator was that the gift should be effective, it wasn’t because of some legal defect. (note that the whole point of strong v bird is that the transfer was not effective.)
3. When the testator died he still had the intention that the gift should still be effective.

4. The donee was appointed as the executor of the testator’s estate.

When these criteria are met. the donee/executor take the property free from the estate.

Re Halley Estate
GF wanted to transfer shares to dtr to hold on trust for Gdtr.  H wrote the company that held the shares asking them to complete the transfer and gave a copy of the letter to his dtr (but comp didn't complete the transfer).  GF died and dtr was made executor.  H:  Court rejects GD's argument that Strong can be used to complete an inter vivos trust in her favour.

note:
McC thinks Strong can only be used to defend a claim, not assert a claim. Strong v Bird is a shield. 
Re Beardmore Trusts:  

· An attempt to set up a trust for kids.  Clause read "hsb hereby transfers to the trustee, 3/5's of the hsb's net estate upon death"  Clause invalid as:  a) is not really a trust but a will (and improperly executed under Wills Act), and b) even if it was an inter vivos trust, there would be uncertainty of subject matter (i.e. don't know how much 3/5th equals).

· Cannot transfer an unascertained amount of property.  Cannot create an inter vivos trust where the trust property is a portion of an unascertainable amount of a future estate.

· No one knew at the time of creation what 3/5 of the estate was.

· No reason you can’t have a ‘floating trust’ where free to dispose of entirety but if not done, at the time of death, the left over is subject to a trust.  As long as on any given day there is certainty, no reason why funds can’t be added later in time.

· At the time of the creation of the trust, the subject matter must be identifiable

· Thus, the property would be returned by T to Mr. Beardmore as the trust was intrinsically defective

· The trust is void because it is not described with sufficient exactness to permit that the subject matter can be ascertained.

Q:
how do you draft a trust to be effective in the future?

A:
Have settlor enter into K w/ trustee/executor which stipulates the trustee is to transfer a certain portion of the estate to the trust.

Boyce v. Boyce
Testator made a will disposing of four houses; he allowed dtr#1 to chose one, the remaining 3 would go to dtr#2.  Dtr#1 dies before chosing; what was dtr#2 to get?  H:  will is invalid; dtr#2 takes nothing, the property reverts back to the testator (i.e. his estate).  Why?  b/c it was unclear what dtr#2 was to take in the event dtr#1 failed to select.

Q:
How to deal w/ this situation?

A:
i) set up discretionary trust obliging the trustee to make a disposition of one house, or

ii) give either the the beneficiary or the trustee a discretion (i.e. a power, not an obligation) but include a gift over in case the discretion is not exercised.  

Nicoll v. Hayman:  

clause in testatrix's will stated she left money to her dtr "in full confidence the dtr will dispose of it in accordance w/ the wishes of the testatrix as they have been communicated."  H:  no trust; dtr takes absolutely as equitable and legal owner.

W/out a clear, express intention to impose an obligation, no trust is created.

Nicoll dies and leaves money to daughter “in full confidence that she will dispose in accordance of wishes I have expressed.”  Daughter didn’t give money to any other Nicolls. Daughter dies -- Nicolls claim the daughter held the money in trust because of the words “in full confidence” – and that the trust failed for lack of an object, so that the money fell to be distributed with the residue of Nicoll’s estate.

What do the words “in full confidence” mean?  Was a trust created?

CA (majority) found it was an intended trust -- and that it must also consider the relevant circumstances in order to establish intention.  It found that it was never intended for the money to be for the daughter’s benefit.  If it was meant to be for the daughter, why put in the words “in full confidence” -- it must have meant something else.

CA Dissent: (now more popular) precatory words are to be taken as words of gift unless circumstances compel otherwise.  

The SCC (per Rand) noted a shift in judicial attitude -- there is now a presumption in favour of gift.

e.g. I bequeath and give $50 to A and on her death I direct her to distribute that sum among her kids as she sees fit
( the certainties of subject matter and object are present, but it is lacking the certainty of intention

( “give” seems absolute but “direct” is a strong indication of the creation of a trust

( thus, A is either T or receives the gift absolutely

Glynn v. Commissioner of Taxation:  
W/out telling his son, Dad transferred shares to him and registered them in his son's name but had the shares issued in his own name.  In a later comp audit, the father was named as trustee for the sons; dad signed the audit then dies.  

I:  has a trust been created or do shares revert to Dad's estate?  

H:  on the facts of the case, the court held the 

Dad intended to obligate himself to hold the shares for the benefit of his son.  

Result:  successful personal declaration of trust.

· A trust can be complete w/out the beneficiary being aware of its existence.

· The non-communication of the trust to his sons as well as his retention of the dividends are forgivable, as the sons were infants at the time of the trust’s creation, and the money was used for their upkeep and essentially their benefit.

· Crown asserted that tax was due on the shares as there was a life interests reserved for the father, and it was not an absolute trust.  Sons argue no tax because shares weren’t part of father’s estate.

· Also, the dividends were used to support the sons and although it continued after adulthood, not enough to indicate reserving a life interest for himself.  

· special circumstances may evidence that an intention contrary to the creation of an absolute trust exists and thus override the declaration

· this also implies that the court will be flexible in finding that a trust was created in this instance, the father may have intended to reserve himself a life interest, or delay the creation of a trust

· The court here does not find the father’s actions to be inconsistent in that the kids were too young to handle the money and that the father’s taking care of the children’s interests was a sufficient discharge of his role as T

· Nothing that happens after that date can undo the trust (i.e. cannot introduce self-serving actions after the fact to argue they had no intention of making a PDT).

· note:Dad's failure to make payments of dividends to his son did not show an intention to create a life estate, it was simply a demonstration of breach of trust.

Re Baden's Deed Trusts (No.1)
Clause in inter vivos trust read "the T's shall pay income arising from the trust fund at their absolute discretion for the benefit of officers/employees of Eaton's or their dependants/relatives."

I:  What test do you use to determine if the range of beneficiaries is ascertainable?

· If absolute trust, the range of beneficiaries must satisfy the Complete List Test.

· For discretionary trusts, fiduciary powers and bare powers, the In/Out Test is sufficient.

The court did not take away the requirement to make a complete list.  There will be cases where the settelor states that a complete list is necessary even though there may be a discretion attached to it.

· For a trust where there is a duty to distribute coupled with a wide discretion as to who to distribute to, a complete list of objects isn’t necessary.  The test of objects becomes the same as the test for the power.  

· The matter was remitted back to trial for the TJ to determine if the trust could be applied according to the new law as laid down i.e. was the class so wide as to not be “anything like a class”, or was it ascertainable such that the court could pick a reasonable, although not equal, distribution. 

Wilberforce wrote the majority and the following comments are from his judgement:

· The key issue was “can the court enforce the trust?” – is it workable. 

· Court rejects the distinction between the test for certainty of objects between trusts and powers, and holds that both trusts and powers are valid if it can be said with certainty whether any given individual is or is not a member of the class.  The ability to distribute income equally between the beneficiaries is not required for a trust to be valid (unless the trust specifically calls for such a division). But in this case for example it was definitely not the S’s intention to do an equal distribution.   If the court is required to distribute income it will do so in the manner best calculated to give effect to the settlor’s intentions.

· Points out that in the older cases if the court was called on to enforce a discretionary trust (must trust), they would have just split it equally, but says that the “great masters of equity” would not take such a narrow approach today. The reason for requiring total ascertainment for discretionary trusts was that if you MUST split, and not told how to split then you can default to just splitting equally, but how can you split equally if you do not know the complete class, so given the rule to split equally, you needed total ascertainment for discretionary (must) trusts. But essentially the court says that if the trustee was going to exercise discretion, the court can exercise that same discretion. 
· Admits that most of the authorities say that need total ascertainment for discretionary trusts, but changes that rule. 

· There could also be cases where the meaning of the words is clear, but the definition of beneficiaries is so hopelessly wide as not to form “anything like a class” – and in this case it will be void – top p38, but said “relatives” was good enough.
· In discussing the cases which were previously taken as authority for the fact that you needed total ascertainment for discretionary trusts, they discussed Gulbenkian’s estate: That was a mere power with a gift over and the power of appointment was very broad – very wide class to which the mere power holder could appoint. The Gulbenkian court rejected the argument that it is enough that we can just identify one person who would be in the class, and said that you need to be able to do the in/out test for all people in the world, and that it did not require total ascertainment. So the Gulmenkian case was not the same as the present case, here we have a discretionary trust, and the broadway cottages case is the only one which is being overturned. 
· Key paragraph at the top of page 37.
Lord Guest, dissenting in part
· There is a big difference between a mere power and a trust power. For a mere power the B’s can apply to the court, but the court has no power to force the distribution. But for a trust power the court will force the distribution i.e. it is a “must trust”. 
· Refers to the maxim “equity is equality”, and says that under a must trust the court will split it equally as done on the Broadway cottages case. 

· Says that the court can only order an equal division in must trust cases – the discretion was given to the T, not to the court, and the court has no guidelines on how to split it unequally. 
10 issues from Baden’s:
ISSUE 1 -- the law before Re Baden
· Old test for a discretionary trust: Can you make a complete list of beneficiaries?  

· The difference between a power and trust is that a power does not require distribution.

· Per Re Gulbenkian -- a power does not require the ability to make a complete list of beneficiaries, but a trust does.  
ISSUE 2 -- Does the old test still have currency?
· If the testator contemplates a complete list, and one is impossible, then the trust fails..  For example -- if the trust says “to all my relatives and employees equally,” it will fail unless there is a contained definition of the terms.

ISSUE 3 -- To what kind of trust does the new trust apply?
· A discretionary trust is where property is settled on a trustee who must distribute, but is empowered to decide who gets it from a group and may be able to decide how much, whether income, capital or both is distributed and when it is to be distributed.

· Per Baden 1 -- if you can say of any individual subject to a discretionary trust that s/he is or is not a member, it is certain enough.

ISSUE 4: Discretionary trust vs. Power
· Even though the test is the same, they are still different because there is no obligation to distribute if there is a power.

· The donee does have duties -- mainly to consider distribution and if there is a distribution, to make sure it is on rational and defensible grounds (See Re Manisty and Re Hay)

· The duties of a trustee under a discretionary trust are much more well defined.  They have a clear duty to make a distribution (as well as not to be capricious and to consider distribution) -- the trustee must select a person, group of people.

· Donee has no duty to be careful w/ investment b/c no obligation to distribute.  A trustee must distribute, so must preserve.

ISSUE 5: How can you objectively distinguish a power from a trust?
· The question of whether a power is conferred or a trust is construed is a question of legal construction of the document.

· If an express intention exists that the property shall go elsewhere (ie giftover) if no disposition is made, that is relatively conclusive evidence that it is a power.  

· It is more difficult if it says “to A to be disposed of as s/he thinks fit.” Possibilities:

(1)  They could be mere precatory words and therefore an absolute gift (Hayman).  

(2)  If, A is the executor and A gets the bequest, then, by virtue of A being the executor there is the presumption that the words are an intention to create a trust not a gift b/c A is the executor.  Assuming that the words were meant to create a trust it will/must fail for certainty of object. 

(3)  Could also be seen as a general power (most likely) -- can transfer to anyone they want except themselves.  Note: a general power does not have to pass test for certainty of object.

ISSUE 6 -- Are there different kinds of powers?
· Per Re Manisty and Re Hay -- there are at least 3 kinds

1.  Special power: -- donee requested to consider whether s/he will make a distribution to a group of people (ie Gulbankian) -- it is the most narrow and comes closer to controlling who may get the money.  The problem is that it has rules and it may fail for uncertainty.  

2.  Intermediate power: donee requested to consider whether s/he will make a distribution to anyone except a certain class. (Re Manisty, Re Hay) -- not likely to fail for uncertainty of object, but you run the risk of having it go to someone undesirable (have to choose donee wisely).  Debatable whether you need certainty of excluded class.

3.  General power -- donee required to consider distributed to anyone but the donee. -- arises where the person indecisive as to where the $$ should go.  However, b/c it is a general principle that in your will, you cannot direct someone the task of making your will.  You can leave all property to A so that she may consider who is the most deserving, but you need a giftover in case of no distribution.

ISSUE 7 -- Do the tests for certainty differ for each?
· Special power -- the Gulbankian/Baden test applies -- you must be able to tell any given individual whether s/he is a member of the class.  Donor must have had in mind that some people will not fall within the class.  But other people who have an interest should be able to bring an action alleging donee has gone outside the class.

· Intermediate power -- test is less clear.  Manisty and Hay said that the powers did not fail, but not clear as to why.  2 possibilities:

1)  Gulbankian/ Baden test applied and they passed or 

2)  there is no test at all.  

It appears that it is the former, but in Baden 1, Wilberforce said that you may have a trust where the class is so large it would be administratively unworkable so as to make it impossible to make a distribution.  If a trust can fail for admin. unworkability, it seems as though an int. power could too.  However, Manisty and Hay seem to make it clear that there is a test.

· General power -- there is no test -- no requirement for rationality.  The testator is seen to be indifferent.  Note that no real quantitative difference between intrmediate and general power, so test should be the same.  

· complication when a donee of a general power is also a trustee.  Re Hay suggests that there is a difference in duty between a mere donee of a power (duty not to be capricious) and the donee of a power who is also a trustee (more onerous, but not clear what exactly) 

ISSUE 8 -- Are there different kinds of discretionary trusts?
· possibility of different kinds of discretionary trusts along w/ different types of powers.

· The classic discretionary trust is akin to a special power

· Can you have a discretionary trust that is analogous to an intermediate or general power -- per Baden, it seems yes, because for any given individual who could say yes or no.

ISSUE 9 -- What kind of certainty is required (a) in special powers and (b) discretionary trusts that are anal. to special powers
· In Baden -- Wilberforce said that with regard to the test for certainty of object, where there is discretion as to whether everyone gets $$, there is no requirement that an exhaustive list be possible, b/c the testator never intended that everyone should benefit.

· With regard to the court have to make decisions if all trustees resigned -- Wilberforce said it was a legitimate concern but courts could do so.

· Given trustees can decide if a person is in/out, the trustee should assess the range of duties and should be more conscientious then donee of power, but it is NOT CLEAR what this means [p.37@55]

· The concept of linguistic/ conceptual/ semantic uncertainty remains (ie a trust for “my colleagues”)  It is not mere difficulty in finding qualifiers, but whether anyone applies because there is no definition of what is meant -- you cannot say of any given individual whether s/he is in the class.  

· This uncertainty should be contrasted with difficulty of unascertainment (ie difficulty in finding the whereabouts of people who are in the class -- may have difficulty in making conscientious survey.  But Wilberforce says that setting up the broad trust, the settlor has acknowledged that lower expectation of conscientious survey and so MERE difficulty of ascertainment is NOT the same as failure for uncertainty.  

· may end up with a class so “hopelessly wide” that though it arguably passes the Baden test it would still fail for administrative unworkability

Conscientious Survey
· A trustee is required to make a conscientous survey of the class.

· If the class is narrow, the survey could be made, given the circumstances, by asking around.  

· If it is a large class, the question is more problematic (ie do you advertise in newspapers?  If so, which ones, how long, what do you say, how do you ensure it reaches the right audience?)

· In Baden II Stamp dissents from majority who said the validity or invalidity depends on whether you can say of any individual if s/he is in the class (Stamp goes back to the old, complete list test) -- says you could not take a survey because it would not be complete.  It is not enough for to go to certain individuals or wait for individuals to arrive to prove themselves -- you must make a complete survey.  

· Stamp said “relatives” meant “intestate successors” and thus concurred with the validity of the trust.

ISSUE 10: Bearing in mind the new test, can you have a discretionary trust in favour of all people except certain people – i.e a discretionary trust that looks like an intermediate power?
· Accepting that the test for power and discretionary trust is the same -- is it possible to contemplate a discretionary trust in favour of all the world except certain people?

· in favour of yes  -- You would be able to say of any given individual that s/he is or is not a beneficiary.

· in favour of no – If (as per Wilberforce in Baden I) a trust for the residents of Greater London fails for linguistic uncertainty, than a fortiori a wider trust would clearly be worse and also fail.   Considered in Re Hay where the court said that the duties of trustees are more stringent than donees, and beneficiaries have more power of enforcement, so point to invalidity for administrative reasons.

Re Baden's Deed Trusts (No.2)
There was linguistic certainty wrt who was an officer or employee and who was a dependant of an officer/employee, but possible linguistic uncertainty wrt "relatives" of officers/employees.

· If the language is clear, it is a matter of fact in deciding whether a person is in or out of the list of beneficiaries.  There two categories of persons:  1) those who have successfully proved, as a matter of evidence, that they are beneficiaries, or 2) those who can't prove they are beneficiaries. The onus is on the claimant. 
· Workability?  In Baden's No.1 it was suggested that even if there was linguistic certainty, if the defn was so hopelessly wide that the trust is administratively unworkable, the trust will be invalid (this is addressed in Hay's).

· There is no reason to hold a trust void just because countless person’s exist who are not able to prove their relationship, who are not even interested in proving their relationship, and whom the trustees have no intention of benefiting.

· “the court is never defeated by evidential uncertainty”

· Once the class of persons to be benefited is conceptually certain it then becomes a question of fact to be determined on evidence whether any postulant has on inquiry been proved to be within it: if he is not so proved then he is not in it.

· Difficulties may arise in determining whether an individual is a dependant are evidential and raise questions of fact and not of law.

· A trust for selection will not fail simply because the whole range of objects cannot be ascertained.

· The test is satisfied if as regards at least a substantial number of objects, it can be said with certainty that they fall within the trust.

Re Hay's Settlement
Facts:

A trust gave the trustees the ability to distribute to an unlimited number of people, save for relatives of H.  Under a clause, they executed a deed allowing for the distribution of funds to anyone, regardless of their relation to H.

Discussion:

· Leading case on unworkability
· Beneficiaries were the whole world w/ a few listed exceptions.  There was (1) linguistic certainty, (2) a fiduciary power to select (so in/out test satisfied), but (3) the problem was with unworkability.  

· A broad range of beneficiaries is workable in situations of fiduciary (or bare) powers.

The fiduciary trustee is required to do the following:

1.
consider, from time to time, whether or not to exercise the power.

2.
consider, in a general way, the range of objects in whose favour an appointment will be made

3.
consider the merits of an application against those of others you might have.

· Here the first trust (fiduciary) was valid and the second trust (discretionary) was void because cannot delegate duties under a trust, so the second trust was not affected by workability – but Megarry commented on it anyway (
· (Obiter)  A broad range of beneficiaries (i.e. to the world) is not workable in the situation of a discretionary trust (i.e. where T's are under a duty to appoint).
· It is not clear how wide the list might be before it is deemed unworkable.  To be on the safe side, if you have a broad list of beneficiaries, it is better to draft a fiduciary power w/ a gift-over instead of a discretionary trust.
· A trustee must personally administer the trust (i.e. cannot delegate their powers away).
· Workability is generally only an issue wrt discretionary trusts which oblige the trustee to make an distribution.
· In Hay's there was dicta that if there is a very serious problem in a fiduciary trust, the court may be forced to recognize it as unworkable (did not give an example of what such a situation would be).

	Special Powers

Gulbenkian
	Where the donnees have a particular class of person who they can distribute to.  Carries with it the indication that persons who are not in that particular class cannot benefit from the property.

Comes closest to actually controlling the money.  The problem is that it has rules and may fail for uncertainty.

	Intermediate (Hybrid) Powers

Re Hay, Re Manisty
	Where the donees have the power to distribute to anyone in the world EXCEPT a particular class of people.  The object of the power is to ensure not that certain people get it, but that certain people DON’T get it.  

(Hence the preoccupation with the idea that there is no apparent certainty as to who will receive the distribution)

Not likely to fail for uncertainty of object, but run the risk of the $$ going to someone undesirable because they were not on the list of excluded people.  Debatable whether you need a complete list of the EXCLUDED class.

	General Power of Appointment
	The donee receives property with the ability to distribute to anyone in the world EXCEPT themselves.  

The demarcation line between a power and a gift is the ability for the donee to give to themselves or not.


Jones v. T.Eaton Co.
F: Trust for “any needy or deserving Toronto members of the Eaton Quarter Century Club”.

I: Is this a charitable trust?  If not, is the class of needy or deserving Toronto members of the club sufficiently certain?
H: Charitable trust.
Obiter: Court spoke of Baden test with approval which suggests that it is good law in Canada.

Discussion:
Trust fund created for the needy/deserving members of the Eaton Quarter Century Club (a charitable trust for the relief of poverty).

In charitable trusts, no list of beneficiaries is required.  Linguistic uncertainty is acceptable as long as the trust doc gives a reasonable indication of the beneficiaries, in which case the court will rescue the trust by application of the cy pres.

Court also accepted Baden into Cdn law:  a trust is valid if it can be said w/ certainty whether any given individual is or is not a member of the class.

SCC accepted Dingle; a trust set up to relieve poverty is a valid charitable trust even if there is a private link between the settlor and beneficiaries.

Vancouver Immigrant & Visible Minority Woman’s Society v MNR (SCC 1999):  
Society’s listed purposes were
 (1) to provide seminars to help immigrant women obtain employment, 
(2) to engage in political activities (other than party politics) to advance the first purpose, 
(3) to raise funds to advance the first purpose, and 
(4) to do all other things incidental or conducive to purposes 1-3.

Held SCC (4-3):  
While the support of immigrants per se is not a charitable purpose, the first purpose was charitable as it is an educational purpose.  Nonetheless the broad language of #4 destroyed the charitable nature of the listed purposes.

To be charitable, an object must be

1.
charitable in the legal sense

2.
be exclusively charitable, and 

3.
it must confer a benefit on the public.

SCC refused to find the law of charity as outdated (minority found it was flexible and therefore OK, majority found that to change it would be to write tax policy).

Native Communications Society of BC v MNR 

F:  Society's purposes were to (1) provide info on native issues, and (2) to train native communications workers.  I:  Are these charitable purposes?

H:  court found the purpose to be analogous to a purpose listed in the Statute; i.e. the statute refers to people in need of protection and court says Native people constitute a people in need of protection. 

Discussion:

To determine if a purpose is charitable ask:  does it falls w/in the list of categories provided by the Statute of Elizabeth 1601 (see text).  If no, can you can draw an analogy between the purpose and those listed in the 1601 statute or between the defn of charity as provided by case law (i.e. ability to draw analogy shows the defn of charity isn't frozen in time).

Must be Exclusively Charitable
· where a trust has only one purpose and it is stated in a way that makes it clear it is charitable, the requirement is easily satified.

· when a charitable trust includes (either expressly or by implication) non-charitable purposes, the trust will only be valid if the non-charitable purposes are purely ancillary (i.e. necessary to the attainment) to the primary charitable purpose. 

Chichester Diocesan Fund  
Executor to distribute all trust property for “charitable or benevolent purposes.”  Is this a valid charitable trust?  No;  “benevolent” is an undefined term at law and b/c the term "or" was included, the trustee had a discretion to distribute to non-charitable purposes.

Charitable and benevolent would be OK.  Why? b/c there is a legal definition of charitable and b/c all things charitable are benevolent but all things benevolent are not charitable.

The charitable purpose must be exclusive; a separate, independent non-charitable purpose will destroy the CT.

While this case is good law in Canada, it is subject to s.47 of the Law & Equity Act.

Dingle v Turner
Trust to provide pensions for the benefit of poor employee’s (approx 1,000 people).  Is this the public?  Yes

· In so far as the trust is for the relief of poverty, the test in Oppenheim re: no "private links" does not apply.  Thus, the relief of poverty of "poor relations" of the settlor is a permissible CT regardless of the size of the pool of beneficiaries or the existence of a private link.

· Must look at the motivating intention in establishing the trust; if it is a company purpose (as in Oppenheim), the trust will fail as not a charitable purpose for the public.  In Dingle, the comp wanted to benefit "poor employees," not simply promote a company purpose and therefore was charitable.

In Immigrant Society, the SCC picked up this idea of considering the motive/purpose for establishment of the trust.  In dissent Gonthier suggested adding the requirement of motive as a third factor (i.e. need an element of altruism).  Prior to this case, courts only look at the purpose of the trust, not the motive for which it was set up.

National Antivivisection Society  
Purpose of the society was to get laws passed to prevent the use of animals in research (which is a recognized charitable purpose).  I:  does this benefit the public?

· public benefit must be proved and if raised, it is for the court to decide what is a public benefit.

H:
although this is a charitable purpose, it does not benefit the public as the benefit of the research to society outweighed the benefit society rec'd by not being cruel to animals.

Everywoman’s Health Centre Society (1992 FCA)

Immediate objective was to provide abortion clinics.  MNR argued this could not be determined charitable by the courts as there was no public consensus on whether this was a benefit.

· Whether the public thinks a purpose is charitable is irrelevant; it is for the court to decide if a purpose is charitable.

· Public funding indicates a public benefit.

Is a political purpose a valid charitable purpose?

· Whether a political purpose is a charitable purpose is not for the courts to decide b/c 

1) the courts can't decide whether a change in the law is for the public benefit or not, and 

2) there are enforcement issues (i.e. the AG would be forced protect a charity attempting to change the laws).  

Thus a political purpose is not a valid charitable purpose.  

Political purposes include:  

1. party politics; 

2. attempts to change the law;  

3. attempts to influence public opinion on controversial matters

South Place Ethical Society
Originally courts were very generous (e.g. Thorton v. Howe) but have become more strict (due to tax concerns).

It is up to the court to determine what is, and is not, a religion.

Religion requires belief in God or a supreme being; promotion of "ethics" is not enough to constitute a religion.
Gilmour v. Coats
Although there is a general assumption is that religion benefits the public, if this is challenged, benefit must be proved (which is difficult) and it is up to the court to decide. Here the support of cloistered nuns who never left their convent was held not to benefit the public even though the Catholic members thought it did.
Re Astor’s settlement trusts
· Involved setting up a trust for the advancement of journalism.  Failed as a purpose trust for all three reasons (no objects, too uncertain, offended the rule against perpetuities).

· But key point is that the trust fails for lack of enforceability.

· The court outlines the rationale for requiring that trusts, other than charities, be self-enforcing (see above), and thus that private purpose trusts must generally fail

· But the court also notes that some private purpose trusts will be upheld where a residuary legatee has an enlightened self-interest in the trusts enforcement, and the trust does not fall victim to unenforceability

Re Denley’s trust deed:
Facts: 
Trust of land.  The land vested in trustees by deed and they were supposed to maintain as a sportsground for the employees of a co. X vested lands in trust to be used as sports grounds for employees of a company until a certain event where the land would pass to a hospital.  The hospital claimed that event had passed, and the company in turn stated that the trust was invalid as a purpose trust and that it was invalid for uncertainty--if this was successful, the lands would go back to the company on resulting trust. On the face of it, it seems to be a private purpose trust and thus is void
Issue: 
Is the trust void either as a purpose trust w/ no beneficiaries, or for uncertainty of object as a private trust b/c the class of beneficiaries is unascertainable?   

Held:

The Ct. went back to first principles and the reasons for not upholding purpose trusts:

1.  Uncertainty of objects alleged:  doubt about trustee responsibilities.  Trustee would have no doubt here because the land and the employees are sufficiently certain.

2.  Tendency for violating perpetuity rule -- this trust did not infringe that rule because there was a specific end date.

3.  Beneficiary principles -- who will enforce – Here there is a class of indirect beneficiaries who can be counted on to enforce the trust. 

The effect of this case may be to create another exception to the “no purpose trust” rule.

Effect of Perpetuity Act s.24 on this type of situation?  Arguably none because s.24 is concerned with specific purpose trusts “that create no enforceable equitable interest in a specific person”.  But in Denley the court found that the employees had an enforceable equitable interest.

A trust set up for the purposes of encouraging sport does not infringe the beneficiary principle because the trust in this case isn’t designed to encourage sport in the population at large, but to do so among a limited and identified class of persons.  It is a purpose trust, there is no doubt, but it isn’t uncertain, it isn’t perpetual, and the objects (somewhat) can be identified.

s.24 of the perpetuity act would likely have no application because this situation lacks the flaws the act is designed to remedy.

Re Recher’s will trusts

F: Part of testatrix’ residue was to got to an Anti-Vivisection Society”.

I: Is this gift valid?

H: Yes.

R: Three possibilities with gifts to, or in trust for, unincorporated associations:

(1)  a gift to the members of the association as joint tenant so that any member can sever his share and claim it.

(2)  a gift to the members inter se subject to their respective contractual rights and liabilities towards each other as members.  If so, it will not be a perpetuity unless there is something in the terms/circumstances of the association’s rules which precludes the members at any given time from dividing the gift between them.

(3)  the gift may not be at the disposal of the members but is to be held in trust for or applied for the purposes of the association.  In this case the gift will fail unless the assoc. is a charitable body.  

Here the gift falls under (2), and the court said “in the case of a donation which is not accompanied by any words which purport to impose a trust, it seems to me that the gift takes effect in favour of the existing members … as an accretion to the funds which are the subject-matter of the K which such members have made inter se.  

C: So, the mere possibility of future member benefiting is not fatal as long as the property is capable of being alienated by the members.  

· e.g.  If members of an assoc. have created a trust for 200 yrs. for all incoming property, and testator knows this, will likely be invalid as tending toward a perpetuity.  If testator doesn’t know about the trust, must go back to investigate testator’s intention.

· s. 24 of Perpetuity Act applies when it is determined that testator intended a purpose trust.  If so, then you have to ask whether it is a specific non-charitable purpose trust.

A bequest for present and future members, with a gift-over to occur within the perpetuity period  or the members being allowed to infringe on the capital ( valid

examples

( I bequeath $10 to the members of my ski club

Given the presumption in favour of a gift, the court, in the absence of other evidence, will find it to be a gift to individual members

( I bequeath $10 to the Marpole Ski Club

This is not as clear, as it may be seen as a gift to the individual members but the members are only free to use the income, leaving the capital in a separate account

May violate the rule against perpetuities as the capital is kept out of circulation

What if the testator is aware that the rules of the association itself require that the property received be held in trust, as opposed to distributing it to individuals
The testator will be taken to have contributed to a purpose trust

Testator will be viewed as having been informed by these rules

What if the disposition is deemed a gift to the individual members, but those members contract to leave the money for the good of the unincorporated association?
As long as this restriction could at any time be rescinded, it may be valid

This is similar to where the rules of the unincorporated association do not allow gifts to members, but here the rule can be changed

Leahy v. Att. Gen. for N.S.W. (1959) PC
F: Property left “upon trust for such order of Nuns of the Catholic Church as the Christian brothers as my executors & trustees shall select”.  Some orders counted as charities, others did not.

I: Is this a valid gift if it is a non-charitable trust?

H: No.  Is a purpose trust, thus only valid as charitable trust.  Trustees must select a charitable order.

R: The question to be asked is whether the construction of the will indicates a gift to the present members of the society (valid), whether it is a purpose trust (invalid unless a charity), or whether it is a gift to present and future members (invalid as a perpetuity).  Here 3 factors indicate a purpose trust:

1.  the wording is in terms of a trust to a selected order, not in the form of an absolute gift to members.

2.  the members of the order may be very numerous and spread out indicating no intention of an immediate beneficial legacy to these members

3.  the subject-matter of the trust is a 730 acre ranch.  Hard to believe the individual members were to become beneficial owners of this.

The question is, when the testator confers property on the individual members as gifts, or whether the members are trustees for the unincorporated association, i.e. the private purpose

( what was the testator’s intention

( there is a presumption in favour of the idea that the disposition was a gift to existing individual members because that would create a valid trust

( but if the court has no choice but to find that the property is restricted to the purpose advanced by the association, the court must void the trust

( the rules of the unincorporated association may be relevant in that the testator may or may not have known that they may state that any gifts to the unincorporated association can or can not be taken by the individual members

( the court contemplates three types of transactions

(1) a bequest for a purpose ( invalid

( it does not matter if the word “give” is used because the members of the association must be seen as trustees for the purpose of the association

(2) a bequest for the individual members ( valid

( the words may be consistent with the view that the disposition will be a series of gifts to individual members, and the unincorporated association was merely used as a vehicle for making these gifts

( watch for a contrary intention where the testator has put restrictions on the members uses of the property - this will imply a trust as opposed to a gift

(3) a bequest for present and future members ( invalid

( the present members are to keep the property separate and use it for the benefit of present and future members from time to time

( this doesn’t fail for being a purpose trust, but it violates the rule against perpetuities

( there is no limit on the life of the trust, and is thus a restriction on alienation

McCormich v Grogan (065)
· The enforcement of secret trusts arose out of the equitable maxim stating that equity will not allow a statute to be used as an instrument of fraud
· As the Wills Act makes specific requirements for a will to be valid and states that only the will itself was to be used in construing intention, the agreement outside of the will cannot be enforced by the CL, and the alleged trustee is free to take the property absolutely - thus equity will step in and enforce the trust, despite the fact that doing so is contrary to the Wills Act.
· This conflict is not as present when the trust is created inter vivos, as there are no requirements of writing

· The fraud perpetrated on the testator must be clearly proved

· But the real reason for the enforcement of secret trusts may be found in the Chancery’s wish to assist those who are taking care of mistresses and illegitimate children without embarrassing themselves by laying the sordid details out in a will

· Perhaps it is because of these ulterior motives that there is such a number of inconsistencies within this body of law, both internally and with the CL

Re Boyes (1884) Ch. D.
Facts: 
Testator left all property to solicitor, wanting him to provide for a lady & child.  Testator said he would write later w/ further instructions.  Letters found after death that gave names.

Issue: 
Is there a trust?

Held: 
No

Discussion: 
· Testator cannot evade the Statute of Wills by imposing a trust on a donee w/o disclosing the object of the trust before death.  If the names had been given orally before death or given to the lawyer in a sealed envelope before death and been told names were in the envelope, it would have been okay.

· the court states that the communication must occur in order to make the trust binding; how could the trustee accept that which he was unaware

· Court does acknowledge the hypothetical situation in McCormick v. Grogan where the donor would place a sealed envelope in the hands of the donee, instructing him not to open it and discover the objects of the trust until after the donor’s death

· The court would uphold this trust as valid because it was communicated during the life of the testator
· The court feels that the discovery of the documents after the donor’s death will not create a binding trust.

Ottaway v. Norman  (067)
F: Secret trust.  Mr. O left his bungalow, 1500 pounds, and ½ the residue of his estate to his CL spouse, H.  It was clear that H was to leave the bungalow to the kids.  Wasn’t clear whether H agreed to leave any other property to the kids.

I: What was the extent of H’s obligation to dispose of the $, and was this obligation enforceable?

R: If there was an obligation it could only extend to $ derived under O’s will.  An obligation extending to all her $ was too far-reaching.  Unless H was required to keep the $ received under O’s will separate from her own, then the obligation is meaningless and unworkable.  She had a right to mingle the monies together, so there would be no ascertainable property upon which the trust could impose at her death. So there was no secret trust for the 1500 pounds.

· The trust property was  mingled w/ the life estate holder's personal property and when she died, there was no longer any certainty of subject matter.

· If a property is given to the primary, on such understanding that the primary donee will dispose of it by their will to the secondary, a valid trust is created in favour of the secondary which is in suspense during the lifetime of the primary.  

· A secret or half secret trust must conform at least to certainty of intention and subject matter.

· This case seems to say that you don’t need to have certainty of subject matter at the same time as you have certainty of objects and intention, it can come later i.e. not on these facts but in the case that there is the requirement to keep the monies separate. 
Blackwell v. Blackwell
F: Testator had left $ to 4 friends on trust w/o naming beneficiaries who were a woman and child and left property to 4 friends to distribute to them at death, the widow said the trust failed for want of object, widow did not want money going to some strange women and child. 

I: To what extent is it possible to give effect to testamentary intentions not written in will

R: The Ct. upheld the half-secret trust and said that the testator, having been induced by the promise of the trustee to make his will, should be able to rely on the promise and for the trustee to suppress the names of the trust would be fraud on the beneficiaries.

Requirements:

i.
there must be an indication of the trust on the face of the will

ii.
the terms of the trust must be communicated prior to the date the will was made b/c the will itself must indicate there has been a valid communiction (Re Keen).  However, the communication can be made by sealed envelop, given to the trustee prior to the will being made [or prior to death in the case of fully secret trusts] which the trustee cannot open until testator's death

iii.
although it is not required, it is wise to get the consent of the trustee

iv.
the communication cannot be in the will itself (as this defeats the purpose).

Farquhar says it does not make sense.  Equity does not prefer one set of people over another in situations where the law would otherwise.  Is fraud on widow to allow trust against provisions of Wills Act.

Re Rees
Facts:  
Trustee of a half-secret trust claimed the testator had given him the residue of the estate (i.e. what was left after the beneficiary died).  

Issue: 
Is there a trust, and can the trustees take beneficially?

Held: 
Trust, but trustees can’t take.

Ratio: 
Cannot be a trustee for yourself in a secret or ½ secret trust. 

Discussion:
Court distinguished between:

1.
$100,000 to A, provided A pays $10,000 to B per annum (a conditional gift which allows A to take the remainder upon B's death; i.e. what the trustee in Rees was claiming), and

2.
$100,000 to A, on trust to pay $10,000 to B per annum (a trust in which any remainder would turn into a resulting trust back to the original donor).

· Contrary to most cases, Re Rees says you look at both the will and the secret trust for purposes of administering the estate.

· A trustee of a secret trust cannot take beneficially (note:  this is contrary to the law of trusts that says T's can also be B's; this case is understandable b/c goal to prevent fraud) 
· Situations where the secret trustee might claim a benefit:

1.  If the secret trust fails -- the trustee must return the property to the estate, but if the trustee is a beneficiary of the estate, Re Rees says trustee cannot take.  The mere existence of the trust in the contemplation of the testator means the testator did not intend the trustee to take. If the trustee is the only residual legatee, then the trustee can take if it through the rules of intestacy b/c taking by operation of law.

2.  A secret trust is found, object communicated, but object has died -- the property goes to the estate of the deceased beneficiary. (Re Gardiner)

3.  If a secret trust is found, but the secret trustee is the beneficiary -- the trustee cannot take beneficially even if that’s the testator’s intention.  The trustee’s share goes back to the testator’s estate as in (1) above.  Rationale is the strong temptation to manufacture or supress evidence on the part of the trustee.  (But, the whole phenomenon of secret and ½ secret trusts is a temptation to supress/manufacture evidence)

· The question here is whether a secret trustee can also be a beneficiary, and the court answers in the negative, purporting that it would only invite fraud. Even if the testator can be shown to have intended the trustee to take, the court still will not allow it

· If such a trust document is executed, the court will deem that it fails for lack of object and the property will return to the estate

· But what if the trustee is also a residuary legatee (a person nominated in the will to take the remainder after the other obligations have been paid) - the court again holds that the secret trustee cannot take, even as a residuary legatee.
· But what if the trustee is also an intestate successor and the secret trust fails - intestacy is a matter of law, so does this avoid the problem.
Re Young:  

Facts:
Beneficiary of the secret trust witnessed the will.  

Held: 
The ST is non-testamentary and b/c the beneficiary was not taking a beneficial interest under the will (but rather under the ST which existed outside the will), the will was still valid.

Re Gardner

Facts: 
Wife had will leaving property to husband to hold on T for 3 B’s who were nieces. But then one of the nieces died before the wife and the husband died.

One of the half-secret trust beneficiaries died before the testator.

Issue: 
Does the estate of the now dead B get the legacy, or does the trust fail due to that B’s death before the death of the  testator?

Held: 
Dead B’s estate gets legacy

Ratio: 
For a secret trust, the trust “crystallizes” at the time of communication and acceptance.

Discussion:
· McC says is illogical because the property is not transferred to the T at the time the secret trust contract is signed and normally can’t have trust until the property vests in the trustee. 

· So property vests on signing of contract - Does this prevent the testator from revoking the will and creating a new one?  Not clear.  To be on the safe side, express explicitly in the will the right to revoke.

· The general consensus is that no secret trust could create a vested interest in any one until the testator actually dies and the will comes into effect, but this case takes a different view.

· The doctrine is that if you are named as a beneficiary in a will, you have only a hope or a chance of recieving property (i.e. a testator can revoke their will at any time up to death.)

· This case suggests that secret and half secret trusts don’t adhere to this doctrine (but this case doesn’t have any application outside of secret and half secret trusts).

· At CL, if an individual is given a legacy in a will, and they die before the testator, the estate does not take the property; the legacy lapses and returns to the point of origin, i.e. to the residue of the originating estate

· This rule applies to trusts in the same manner, i.e. if B dies before the testator, the trust fails for lack of object. Thus, in this case, if B had been a direct legatee, or had been named as a B in the will, the gift or trust would have failed, but the court holds that this rule does not apply to secret trusts - the interest vested in the beneficiary at the time the secret trust undertaking was given
Re West Sussex and Re Bucks  

Both deal with benevolent constabulary funds established by members to provide benefits to all members and pensions to widows.  The constabularies were disbanded; how to divide the surplus funds?

Re Bucks: 
Held to be a contractual relationship between the members inter se (i.e. member contributes and contracts to take a benefit).  The "trustees" were holding property as agents for the members, subject to the terms of the contract.  On basis of contract law, surplus is to be divided equally between all existing members at the date of dissolution (not pro rata as that is an equity doctrine)

Re West Sussex Constabulary Fund:  
Contributions to the fund came from known and unknown persons.  Fund wound up – question what to do with the surplus.

Money for the benevolent constabulary fund came from three sources:

i
Members of the police force - held to have donated on a contractual basis, thus no RT

ii.
Identified donors - held to have intended to make a donation in trust and thus ordinary trust law applies.

iii.
Unidentified donors

Possible arguments:

a)
Ordinary resulting trust law applies, the money sits there and if donors can prove they contributed they can get their money back; 

b)
donors made out-and-out donation (which is equivalent to abandoning the money) but allow a qualification whereby if a donor can prove they intended to make a donation in trust, a resulting trust will occur.

e.g.
people who make a large anonymous donations who can prove the donation and intent.

c)
out-and-out donation w/out the qualification; money reverts to Crown.

e.g.
people who make a small anonymous donation are deemed to have intended an out-and-out donation.

The intention of the unidentified donor is key

· if the donor intended an out-and-out donation to a private trust, RT does not apply, money reverts to Crown.

· if donor intended to make a donation in trust to a private trust, and can prove both the donation was made and their intention, RT occurs.

· if donor intended to make an out-and-out donation to a charitable trust, apply cy pres doctrine.

· if donor get something in return for their contribution, could be either out-and-out donation or a contract.  If a contract, consideration is given & cannot get money back.

Summary:

· If gift, not trust, surplus to donee

· If K, not trust, K may deal with the matter of surplus.  If not, surplus goes to Crown, or back to donors.

· If a trust, does the trust deal with the surplus?

i.   if charitable, apply cy pres if possible

ii.  if RT & single settlor, back to the settlor

In the event of a surplus there are two views:

1.  The contributors never expected the money to return to them unless they claimed on the fund for its stated purpose.  Thus the money is parted with outright and there cannot be a resulting trust.  The money escheats to the Crown (Re West Sussex Constabulary Fund)

2.  However, in Re Bucks Constabulary it was held that when an unincorporated association is wound up, the surplus assets go to the surviving members because they never intended to part with the money out and out.  By nature of the K it cannot go to the estates of dead members.  But if the society becomes moribund (all members dead) then the surplus excheats to the Crown.   

· When a member ceases to be a member, he ipso facto ceases to have any interest in its funds.

· As membership always ceases on death estates of past members have no claim to the funds.

· When a society has only one member left, the society becomes no more and cease to exist.  That one member has no claim to the funds.

· Distribution is a matter of K between the members, not a concern of equitable doctrine.  It is a matter of simple entitlement, and that entitlement is in equal shares.

Schmidt v. Air Products Canada Ltd.  (098) (leading case)
Facts:
Involved a "defined benefit plan" whereby employees contribute a defined amount but the amount paid to them upon retirement is determined by formula (eg. length of employment X average salary).  The pension plan was provided for in the employment contract.  Risk lies w/ employer who may have to pay more than the employee to ensure there is money to meet the defined benefit.  Money was left over when the plan was terminated b/c the employer had put a bit more than necessary in over the length of the plan; who gets it the employer or employees?  Is the agreement governed by law of contract or trust?

Issue:  
Does the law of trusts or contracts prevail?  
Held:  
Law of trusts

Discussion:
· Court says must determine the existence of a trust in the normal way; i.e. read the document purporting to create the trust.  In this case it was the employment contract and even though the trust was created by a contract, if considered a full trust, it exists independently from the contract and the law of trusts (i.e. equity) prevails.
· Who gets the surplus; employer or employees?  (  employees

· Employer claimed that b/c the trust gave the employer the broadest powers of amendment, the employer could simply put in a clause enabling it to take any surplus.  Rejected:  Powers of amendment, no matter how broad, do not include the power to revoke; a power of revocation must be expressly included in the trust docs.  Surplus to employees.

· Employer claimed the residue was a resulting trust.  Resulting trust only occurs if the trust itself does not expressly say what is to happen to any residue; i.e. RT is based on implied intent which can be rebutted by evidence to the contrary.  ( No resulting trust; everything to employees.

Summary:

· If a contract provides for a creation of a trust, the trust could be governed separately by trust law, rather than contract law (Schmidt).

· Don't assume resulting trust simply b/c there is a residue; must be clear the trust, by its terms, does not deal w/ the situation that has arisen (i.e. ask if there is really a residue amount, or has the surplus been dealt with).  

· Assuming there is a trust, and there is some money undisposed of, if there is a resulting trust, then in whose favour does it operate?

Note:
· In situations of charitable trusts, even if there is a surplus there won't necessarily be a resulting trust back to the donors b/c the court can use the cy pres power to apply any surplus to another charitable purpose which is as close as possible to the original charitable purpose.
· The longer the charitable purpose exists, the more likely cy pres will be applied.

Re Red Cross Balkan Fund:  

· Multiple Identified Contributors:

· If contributors are identified, the resulting trust should operate on a proportional basis (ie. according to amount contributed).

· A fund was created to help victims of the Balkan War, and the end of the war there was a surplus.  

· Some who had donated wanted their contributions back.

· If the evidence shows that someone gave conditionally (i.e. only for the war) then they are entitled to get their money back when the condition can no longer be satisfied.

· The money will be returned on a pro rata basis proportional basis to the amount donated.

Mehta Estate v. Mehta Estate:  

Facts: 
Whole family died in Air India disaster.  Wife’s estate consisted mainly of assets bought with husband’s employment income.  Husband’s estate argued they were held by her estate on resulting trust for his estate.

Issue: 
Is there a presumption of advancement from husband to wife, and does it operate here?

Held: 
Yes and yes.  The presumption exists but isn’t as strong as it used to be.

Discussion: 

· Presumption’s strength varies with the circumstances.  In marital disputes with overriding legislation and parties available to testify, very little needed to overcome presumption.

· “But where, as in this case, the litigation does not arise as a result of separation of the spouses and where they are unable to testify, the presumption of advancement assumes real significance.  This is particularly so in the context of… a traditional marriage.”

· Existence of tax advantages does not rebut the presumption.

· In situations of an inter vivos dispute, the presumption is almost irrelevant b/c the parties would be alive to give evidence to prove intention.  

· In testamentary situations, where there is no other evidence, the presumption still operates at CL (even though outdated).

· On the facts of this case the presumption of advancement works: the wife made only a small income, the husband provided most things.  It was natural that he would want to give her gifts.

Shephard v. Cartwright

Facts: 
Father bought shares and registered in kid’s names.  Father causes kids to sell shares and puts $ in separate bank accounts for each.  Children sign (w/o understanding) to allow father to draw on the accounts.  Father exhausts funds then dies.  2 kids bring action against estate of father claiming presumption of advancement and gift.

Issue: 
Were the shares subject to the presumption of advancement?

Held:
Yes, and not rebutted, so kids deserve a refund of the money the father took back.

Discussion: 
· The presumption of advancement can be rebutted by evidence of acts and/or declarations made before or contemporaneously with the purchase or immediately after (if it constitutes part of the transactions).  Such evidence is admissible either before or against the party.

· However, subsequent acts/declarations are only admissible against the party who made them.

· Although the acts of the children (signing transfer docs for sale, allowing father to draw on accounts etc. would otherwise be evidence as acts against interest, but the children did not have knowledge of the material facts, so not evidence of resulting trust.  

· Also, the subsequent acts could not be considered part of the original transaction.

1
anything said or done by the donor before the transfer, at the date of the transfer or very closely after (such that it could be treated as part of the transfer) is admissible by either side.

2
anything said or done after the transfer is admissible only as against the interest of the person who made the transfer (i.e. otherwise it would allow the transferor to manufacture evidence in its own favour).

3
evidence of other transactions (i.e. other gifts) is inadmissible as irrelevant.

· The laws of evidence have evolved such that the issue is now probably one of weight rather than admissibility (in Phillips v Phillips the court ignored these exclusionary rules).  

· Property Law Act has done away w/ all presumptions in the case of voluntary transfers of real property.

Pettkus v. Becker (1980 SCC)

Facts: 
C/L couple worked together in honey business.  She worked but did not provide any capital up front.  All profits were banked by the husband, and property bought in his name.  When they separated, she (Becker) sued claiming 1/2 interest in the accumulated property.  

Issue:
What does the wife get?

Held:
6 judges found a constructive trust in Becker's favour; 3 found a RT on basis of common intention in Becker's favour (could not find an ordinary RT because Becker only contributed indirectly; i.e. did not provide a direct transfer of money or property and classic RT does not apply where there has been only an indirect contribution).

Discussion:
If Becker had provided cash directly at the beginning of the enterprise, or paid the mortgage payments, the presumption re: voluntary transfers from wife to husband would have operated and the court would have found a resulting trust in Becker's favour in accordance w/ the amount she provided.  The onus would have been on Pettkus to rebut the presumption by leading evidence showing Becker intended to make a gift.  Problem:  Becker did not contribute directly.

General Rule:  If the title holder and the indirect contributor have a common intention to share the equitable interest, there will be a common intention resulting trust.  Must look at the intention of both parties.

SCC divided on application:

· Minority:  if there is a joint venture, but title is only taken by one party, there will be a presumption of common intention to hold the property for both and thus a common intention RT.  On the facts, the minority finds this to be the case.

· Majority: (and this is the law) no presumption on basis of common intention to be created.  The person alleging common intention must prove it by evidence.  Common intention can be 
i) proved expressly, 
ii) implied by conduct, or 
iii) attributed if a reasonable person in the same circumstances would have thought they were sharing title.  

Summary:

· If the person makes an indirect contribution you are in the land of common intention RT's and the person who made the contribution has the burden of showing common intention.

· If the person makes a direct contribution you are in the land of class RT's and the person who made the contribution will have the benefit of a presumption of RT (w/ the CL exceptions).

· Reasoning of the majority: The concept of resulting trust is inappropriate in this scenario as it requires a “common intention” which must be proved in order to establish beneficial entitlement to matrimonial property.  Here, there was no express arrangement for sharing economic gain.  On the other hand, a constructive trust is based on the principle that no one should be allowed to appropriate to himself the value earned by the labours of another and does not concern itself with intention.

· The principle of unjust enrichment lies at the heart of constructive trust.  There must be:

1. An enrichment

2. A corresponding deprivation

3. Absence of any juristic reason for the enrichment.

1 and 2 are clearly satisfied.  He got 19 yrs. of unpaid labour, and she got nothing.  For the third requirement, “where one person in a relationship tantamount to spousal, prejudices herself in the reasonable expectation of receiving an interest in property and the other person in the relationship freely accepts benefits conferred by the first person in circumstances where he knows or ought to have known o f that reasonable  expectation, it would be unjust to allow the recipient of the benefit to retain it.”

· Shares of a constructive trust will not always be equal.  However, here, both started with nothing, and each worked continuously in the joint effort.  Thus, shares should be equal.

· You will not believe what the trial judge said: “I find that her contribution to the household expenses during the first few years of their relationship was in the nature of risk capital invested in the hope of seducing a younger defendant into marriage.”  The TJ gave her $1500 and a couple of dirty beehives.

Potential changes to scope of constructive trust:
1. what would happen to old constructive trust that did not fit into the unjust enrichment mould (ie if trustee causes loss, trustee de son tort and Keech situation where DF is enriched, but PF not deprive)?

2. Historically, constructive trusts were applied narrowly, but unjust enrichment is really big.

3. Not clear what Ct. talking about when it said const. trust (ie liability in or decree of)

4. Not clear when unjust enrichment attracts const. trust.  As a c/l phenomenon, unjust enrichment occurred where P paid $ by mistake or under compulsion/ or P paid $ to 3rd party for D’s benefit, quantum meruit, quantum valebat (remedy for goods delivered) -- if const. trust lies for unjust enrich. what happens to old c/l remedies?

· Getting const. trust for trustee de son tort would be hard because the trustee has no property over which the trust can be declared. 

· In Pettkus, she sued for const. trust, but also could have sued in quantum meruit.  

· Also in Pettkus, the const. trust seems to have transformed from substantive to remedial.  

Summary of law after Pettkus -- 
1. You now sue in unjust enrichment rather than constructive trust

2. When Ct. used term “const. trust” was it true proprietary const. trust or equitable lien?

3. If true const. trust, how would Ct. reach that decision over other restitutionary remedies (Sorochan said won’t get const. trust unless causal connection)

4. Const. trust in transition -- when does it come into operation.
· In Lac, the majority found that breach of confidence can lead to decree of constructive trust.  Not only should be compensate PF’s loss, we should deprive DF of the gain.  You will not get a const. trust unless the circumstances justify it (indicates it is now remedial)

· Now that constructive trust is remedial, can award it in any # of times and it does not need to be retroactive.

· Ct. said that in Lac, causal connection was necessary (but the judgment was vague as to what the considerations were) -- it is a matter of high discretion as to whether you will get const. trust.

Schalit v. Nadler 

Facts: 
Mr. N is a lessee and creates a sublease to Mr. S.  N then decided to form a company and make a declaration of trust where he is a trustee of the property (probably for tax purposes).  He has legal title, and his company is a beneficiary with equitable title.  S falls into arrears.  Company decides to exercise a right to enter the premises and sell anything within to meet the obligations.  However, the bailiffs were employed by the company, not acting under authority of N.  S brings action for illegal entry.

Issue: 
Does the co., as beneficiary, have the right to distrain and seize the P’s goods?

Held: 
No
Discussion:
· The court held that the beneficiary had no right to deal with the property itself -- that is reserved for the trustee alone.  
· All the beneficiary owns is the right to bring an action against the trustee for breach of trust.  -- an in personam right.  Dealing with the property in rem is a matter for the trustee.  
· Can’t have more than one person making possibly conflicting transactions with the property.

· The traditional view: equity conventionally regards the nature of the benefiaries interest--they have nothing more than a right of action, while the trustee has the right of legal ownership and possession of the trust property, until the trust ends.

· The beneficiary can’t request that the profits be turned over to them.  What they can require is that the trustees shall account to him after taking credit for any outgoings or other payments properly chargeable for the profits received from the trust property.  If both could manage, could result in conflicting transactions with the property.

· B’s have no right to the actual dollar bills or cheques handed to the T, only to an account on the income. 

· Equity acts in persuonum, not in rem.  Only the trustee has the right to the property in rem.
·  this case represents the traditional view of the beneficiaries’ interest
· a trustee has rights in rem and can thus enforce her rights against the whole world
Re Brockbank (578)
Facts: 
Trust for life to widow and remainder to children.  2 trustees with power to appoint a professional trustee.  1 trustee wanted to retire & widow and children wanted bank appointed as new trustee.  2nd trustee refused.

Issue: 
Can the beneficiaries interfere with the legal power of appointment of new trustees?

Held: 
No

Discussion: 
· This is a discretionary matter that the courts will not (& a fortiori the beneficiaries can not) interfere.

· The beneficiaries must choose between (1) accepting the trust as is with the discretionary power of appointment; or (2) extinguishing the trust as per Saunders .v.V.(and suffer adverse tax consequences).  

· A beneficiary has to abide by the general law of trusts: where a trustee has been accorded a discretion by the settelor/testator, the beneficiary can’t instruct the trustees on how to carry out the testator’s intentions.
· B argued that as they could terminate the trust under Saunders v. Vautier, they must have the lesser power as to influence how a discretion will be exercised

· discretionary powers are by definition not amenable to influence by those not vested with the power

· as a matter of practice and principle, a court will refuse to interfere with the appointment of new trustees, and thus a fortiori a B cannot interfere with this discretion

· the beneficiaries must choose between the two extremes of terminating the trust or leaving the discretion to the trustee

· but this is not to say that there are not remedies for the improper exercise or failure to exercise the discretion

· both are breaches of trust in themselves

Butt v. Kelson
Facts: 
Trustees holding shares of private co. appoint themselves as directors of that company – they owned enough shares to do so.  Beneficiaries unhappy with the way the co. was being run, and demanded to see all docs in possession of directors.  Directors, argued that they could only show beneficiaries what all shareholders were entitled to see b/c they had duties to minority shareholders  

Issue: 
Do the directors hold their powers as directors on trust for the beneficiaries?

Held: 
No

Discussion: 
· The beneficiaries cannot control trustees who are directors as directors, so can’t see docs.  Beneficiaries can be treated as though they were registered s/h and can compel trustees to vote their shares the way the beneficiaries want.

· Strange decision because the beneficiaries are not shareholders.  Have only an equitable interest.  Case confined to facts of trustee-directors.  And, most people disagree with the decision.

· When trustees are sitting as directors, their obligation is to the company, not the trust.  Docs seen in this capacity should not be disclosed to the beneficiaries.

· Beneficiary argument as accepted by the court:  beneficiaries could direct the trustees, as s/h's, as to how to vote their shares and therefore they could control the company, change the articles, and in that way get the docs so there is no reason to make them go the long way.

· This suggests beneficiaries can direct trustee actions which is problematic

· In this position of conflict (via dual capacity as dirs & trustee), T could resign, seek direction from the court, or take directions but seek an indemnity for liability.

Court said that the beneficiaries right is this:

1. If he specifies the docs of the company which he wishes to see

2. If he makes out a proper case for seeing them.

3. If he is not met by any valid objection by the other beneficiaries or by the directors from the point of view of the company

· Then the directors should give inspection, not because they can be compelled to as directors, but as a short circuit to an order compelling them to use their voting powers so as to bring about what the beneficiary AS SHAREHOLDER desires to achieve.

· This is strange: Benefcaries can’t direct trustees: yet the court has allowed them to do so because they are shareholders (but only have the equitable interest).
· This case is inconsistent with everything we know about the relationship between trustees and beneficiaries.

Baker v Archer-Shee:  
Facts: 
The wife was a beneficiary of several trusts overseas.  No $ from the trusts ever went to England.  The English tax authorities tried to assess them for tax on this money based on the law that “possessions outside the UK” consisting of “stocks, shares or rents” were taxable in the UK.  She conceded that what went into the NY trust accounts were stocks, share or rents, but she argued that what she owned was not that property, but a right to the income earned from that property and enforce that trust.  The money, on passing through the hands of the trustee lost its originating source (argument based on Shalit).  

Issue: 
Is Lady Archer-Shee the owner of stocks, shares or rents for income tax purposes.

Held: 
Yes

Discussion: 
Her right under the will is “property” – a right to the dividends themselves, subject to deductions for costs and expenses of the trust.

Dissent: 
· Lady A-S has no specific right to any particular item of income, only a right against the trustee, to have the trust executed in her favour.  She does not own and is not entitled to any of the stocks etc. that form the trust. (consistent with Shalit.)

· It is possible to distinguish as a tax case, or highlighting that an interest in trust is not entirely in personam or in rem.  It is a right in personam plus certain other rights or an in rem right minus certain rights.

· For e.g. where the trustee breaches the trust by disposing of property to a non BFPFV, the beneficiary may have a right of trace to follow the property out of the hands of the trustee into the hands of the current owner, and claim a constructive trust against the individual who now has the property.  If the beneficiary has the right to recapture the property itself, this is a classic proprietary right -- right that goes beyond in personam right against the trustee.  However, not a true in rem right because does not extend to a BFPFV.

· In order to achieve a proper tax result, the court distorted the purity of trust law. Said that a beneficiary owns the trust property (i.e. the dividend chq) in specie as soon as it arrives in the hands of the trustees and this is sufficient to fit the taxing statute.

· Minority stated the classic (preferable) view:  The B is not the owner of the trust property, the trust property is owned by T who must account to B for it.  The dividend chq does not immediately go to B, it must first go to T to get administration fees and T then remits the remainder to B.  Thus B can't own anything that is in the hands of T.

· The courts have never been comfortable with the in personum-in rem distinction.  In some situations they are willing to declare that the beneficiary has a right that is more than in personum, but fall short of declaring that it is a right in rem.

· If the trust enters the hands of a BFP without notice, the beneficiary is confined to their remedy against the trustee, but not against the BFH without notice.

· The court ruled that her interest was neither in personum nor in rem, it was a middle ground right.  By virtue of that right the beneficiary is liable for tax on the trust amounts.  The middle ground arose from the dividends.

Saunders v Vautier
Facts: 
Testator gave property on trust for the benefit of V with no income until he reaches age 25.  He was the single beneficiary.  He called on the trustee to surrender the income and capital.  

Issue: 
Can the beneficiary get an immediate transfer?

Held: 
Yes

Discussion:
· The preliminary argument was that the interest was contingent on him reaching 25. This was dismissed – his interest was vested at the time of the testator’s death.  Where there is an absolute vested interest in a beneficiary of full age and capacity, the beneficiary can terminate the trust, notwithstanding the intentions of the testator/settlor.

· Contingent vs. vested interest – matter of construction.  Here it was found that because V had an assured right to the $ when he reached 25, it was found to be a vested interest coupled with a mere direction to accumulate.

· The rule in S.v.V. does not apply to contingent interests.

· A beneficiary may terminate a trust and demand that legal title be transferred to themselves if:

i.
B has an absolute, unqualified beneficial interest

ii.
B is adult, and

iii.
B is competent

· A group of competent, adult beneficiaries who between themselves represent the entire beneficial interest may also terminate the trust.

· It's probably safe to assume the rule in Saunders would also allow for amendment of the trust.

· This is based on the broader proposition that you can’t make a gift on one hand and detract from it on the other.
Re Sandeman’s Will Trusts

Facts: 
Trust where the testator left defined block of shares in trust for 2 life tenants (1/2 income to each) with giftover to issue of the 2 life tenants.  One of the life tenants died and his children apply under S v.V to have half the shares transferred to them.  Trustees tried to invoke their discretion to delay sale.  The transfer would no longer allow the trustee’s the right to control ordinary resolutions.

Issue: 
Are the trustees entitled to override the sons’ entitlement to the shares to maintain voting control?

Held: 
No.

Discussion:
The rule in S.v.V. applies to a one of several beneficiaries in the case of personal property as long as there is no uncertainty as to valuation.  Here the trust was a single block of shares in one co., and splitting the block will not affect value.  (if it could, S.v.V. couldn’t be invoked.)  The discretion of the trustees to delay sale doesn’t affect the application of S.v.V. because it doesn’t affect the relationship between the beneficiaries – is only between beneficiary and trustee.  

The Sandeman principle would never work with a large trust in diverse portfolio.  Can’t be split.

Lloyds Bank v Duker
Special circumstances showing an adverse effect on remaining B’s (e.g. if B calling for partial termination would have control of the company and has indicated an intention not to pay dividends) will overcome the presumption that the B is entitled to partial termination for an absolute % interest.

Halifax School for the Blind v Chipman
Facts: 
Trust left the charitable beneficiary the income from trust.  Beneficiary applied to have the capital transferred based on S. v. V.  

Issue: 
Is the beneficiary entitled to the capital?

Held: 
No

Discussion:
· The rule does not apply where the will clearly shows, expressly or impliedly, that the testator does not intend to vest the capital in the beneficiary.

· There is perpetuity here for a charity, and also a gift-over – if and when the charity ends, the capital goes back to the testator’s estate.  

· Trust:  To T to pay income perpetually to B - this is understood to vest an absolute interest in individual B's such that individuals may terminate the trust; does it do the same for charites? No:With a charitable trust, the right to termination is subject to the express intention of the settlor.  If there is an express intention that the perpetual right to income includes a right to capital, the charity can invoke Saunders.  However, if it is clear that the right to capital is NOT the intention of the trust, the charity cannot terminate.

· So, although Saunders rid us of settlor's intention, Halifax brings it back in for charities

· as charities can receive the benefit, i.e. the income, in perpetuity, the law of cy pres holds that when a charity demises, it must be replaced by another charity of a similar nature so that the gift doesn’t lapse

· Thus, the charity here was not the only possible beneficiary, as the capital had not vested in it and could possibly vest in another, as yet unascertained, charity

Re Harris:

Facts: 
Mother applied to vary trust re $$ left by her husband (committed suicide) where the 1st son got 5/8 of the estate and the 3 others got 1/8.  Children (all infants) didn’t know of the division and M wanted all shares equal to avoid family dissent, guilt etc.

Issue: 
Can the changes be made under the Act?

Held: 
No

Discussion:
Variation rejected for 2 reasons:

1)  Court cannot approve an arrangement on behalf of a beneficiary unless it appears to be for the benefit of him.  Here, both the eldest son and his unborn children come within the protected classes of the Act b/c if the son dies before reaching 21, his share goes to any children he may have.  Even if the eldest son may benefit emotionally and psychologically, this is uncertain.  As well, his unborn children would almost certainly suffer.  

2)  This proposal would be to create a new trust

· Farquhar thinks this is wrong and that it was a classic variation.  Same capital, same trustees, same beneficiaries, just a change in share.  If this doesn’t count as a variation, the Act has lost a lot of force. .

· Must look at the benefit to each beneficiary, not the B’s as a class; the propsed variation must benefit each beneficiary.

Re Burns:  

Application to vary.  Benefit sought was a tax advantage, and the widening of possible investment areas.

Variation allowed if i) financial benefit (the avoidance of tax was okay) and ii) the existence of special circumstances.

McC says only need financial benefit in BC; no requirement for special circumstances

Re Weston’s Settlement:  
Application to vary trust by moving it to the Channel Islands to avoid taxes; court asked to consent for the children & unborn.  The financial benefit would have been huge, but Denning said that the move would have had adverse effects on the kids welfare.

Court may look at more than mere financial benefit (i.e. intangible interests such psychological, emotional, social, family benefit) when determining benefit.

Conroy v Stokes
Facts: 
Trust to widow for life and remainder to children. Widow was not mother of the children. Children said the trustee was favouring widow and so they petitioned for removal

Issue: 
Under what circumstances can a court remove/replace trustees?

Discussion:

· In cases of positive misconduct, courts of equity can remove trustees.  However, the acts or omissions must be such as to endanger the trust property or show a want of honesty or a want of proper capacity to execute the duties, or a want of reasonable fidelity.  Isolated acts of mistake, neglect or inaccuracy, are not sufficient. 

· Here the children alleged: (1) favouritism (no substance to allegations), (2) isolated failure to provide accounts (may be a breach, but not enough for removal) (3) questionable sale of property (discretionary act – no remedy)

· If faced with an application to remove a trustee, the courts concern is with the welfare of the beneficiary. The dispute or breach must threaten the welfare of the beneficiaries.

· Removal is justified if:  the trust property is at risk, the trustee is dishonest, the trustee is incapable; the trustee is capable but not doing his/her job.

· Removal is not justified due to a simple dispute among trustees (or between trustees and beneficiaries), or simply b/c the trustee has committed a breach of trust.

· In Conroy, the breach of trust did not put the trust property at stake nor did it threaten the welfare of the beneficiaries and so there was no reason to compel removal.

Re Consiglio Trusts (No. 1)

Facts: 
Trust was set up as a result of divorce -- husband created a trust for children.  There were 3 trustees, husband, neutral and trustee appointee by wife.  Husband refused to do anything.  Public trustee petitioned for removal of all trustees -- husband did not want to leave and claimed no misconduct on his part.         

Issue: 
When can a court interfere and replace trustees?

Discussion: 
· Trustee misconduct is not a necessary requirement for the court to act and the court is justified to interfere, when the continued administration of the trust has, by virtue of the situation arising between the trustees become impossible or improbable.  

· In this case the trustees were all removed and replaced with Canada Permanent. 
· Remember that the normal remedy is breach of trust.  Removal requires chronic or consistent actions which show unfitness of trustee at any time.
· Irrespective of the fact a trustee may not be at fault, s/he may be removed if administration of the trust has ground to a halt (e.g. b/c of deadlock). Trustee may however lead evidence to suggest no fault (wasn't done in this case). 
Fales v. Canada Permanent Trust Comp

Facts:
A testamentary trust, the beneficiaries of which were the widow for life, remainder to kids.  The trustees were the widow and Canada Permanent.  The trust property was shares.  The trustees agreed to sell 1/2 the shares and reinvest, the other half were exchanged for shares in a different company which crashed.  Initially the bulk of the estate was Boyles Bros. stock.  It was the intention of the trustee to convert the stock into s.15 trustee investments as soon as advantageously possible.  The Boyles Bros. stock was held for 11 years, then exchanged for stock in Inspiration Ltd. which was held for 3 yrs. until Inspiration went bankrupt
Issue:
Children wish to sue; who is responsible for the loss?

Held:
CPT liable – widow not liable. 
Discussion:
Trustees should always read the trust document first as it usually grants powers, imposes duties and may give discretion

duties:  those things which you have an obligation to do (not good enough to say you tried).

duty w/ discretion:  something you must do but discretion to do it at the best time

fiduciary powers:  those things you only have an obligation to consider, but not actually do.

· Where the terms of the trust allow the trustee to exercise judgment in the performance of the power or duty, the trustee must exercise the standard of a reasonably prudent person in the managing of their own affairs.

· Professional trustees (e.g. trust companies) are not subject to a higher standard; there is one standard for all trustees.

· When there are 2 or more trustees, all must participate in the administration of the trust.  If they are going to act and the trust is a private trust, the trustees must act unanimously.  If they are going to act and the trust is charitable, there must be a majority.

· All T's are responsible for all decisions made; no defence to say you weren't at a meeting when a decision was made.

· Trustee should keep reasonable records of what they do.

· In situations of deadlock and trustees are unable to act unanimously, there is a provision in the Trustee Act under which trustees (or a single trustee) can apply to the court for directions and advice.

· Canada Perm did not take advantage of this section and were faulted for it.

Application to the facts of the case:

· It was not a breach to hold on to the Boyles Bros. stock for 11 yrs. or to acquire the Inspiration shares.  It was the best deal available for the Boyles Bros shares.  It was a breach to hold 60% of the assets of the trust in the speculative stock of Inspiration for 3 yrs.  

· Canada Perm had not read the trust document which told the T’s to sell & convert the shares into other investments, but with authority “to postpone” the sale until such time as they see fit.  Trust comp said this gave them a discretion to hold the shares.  SCC read it as an obligation (duty) to sell, while the power to postpone & retain was ancillary to the primary duty.

· The exchanging of the shares was not a breach of trust (the trustees had authority to do so according to the trust doc).  Problem:  the trust comp did not exercise reasonable care; they sat on the shares for 2 years while the share value fluctuated, when they were under a duty to sell and get into proper trustee investments.  This constituted a breach of trust.

Consequences of Breach:

1.
Foreseeability is not a constraint on liability in breach of trust (unlike breach of K); T is liable for all losses flowing from the breach, foreseeable or not, and quantum will be assessed w/ the benefit of hindsight (i.e. what would have happened if properly administered).  Court picked a spread of time over which T's should have sold and averaged the price of the shares over that period.

2.
Trustees are jointly and severally liable.

3.
s.96, Trustee Act.   confers on the court a discretionary power to grant relief to trustees who are prima facie liable for breach if the trustee

i)
acted honestly

ii)
acted reasonably, and

iii)
ought fairly to be excused for the breach and for failing to apply to the court for direction.

This discretion applies to all types of breach but likely will only be used in situations of technical breach or if trustee acted on basis of legal advice.  Unlikely the court will use s.96 to relieve a professional trustee.  Widow was relieved; trust company was not. 
Principles from jurisprudence on s.98:

(1)  it is not to be construed in a narrow or technical sense;

(2)  honesty and reasonableness of the impugned conduct is not sufficient.  It must also be shown that the trustee ought fairly to be excused under all the circumstances

(3)  the court should endeavour to put itself in the position the trustee was in

(4)  the granting of relief is discretionary & depends on the circumstances of each case

When considering standard of liability, it is an objective test.  But when considering an application for relief under s.98, it is a subjective standard.  
· Just because a trustee is hired doesn’t subject them to a greater duty of care than a volunteer trustee.

· What is a reasonable delay in selling will depend upon the particular circumstances but where the duty of the trustee is to sell, call in and convert to investments authorized for trustees a heavy burden rests upon the trustee, where loss is suffered by reason of retention of speculative non-trustee securities, to show that the delay in selling was reasonable and proper in all the circumstances.

· In cases where there is a co-trustee, there is a duty to keep that trustee informed of the state of the trust particularly regarding assets that comprise most of the trust.

· The law does not distinguish between active and passive trustees save when the terms of the trust so provide.

· With certain exceptions, where two trustees owe a duty to the beneficiaries of an estate, and that duty is breached, resulting in loss, the trustee called upon to make good the loss can look to the co-trustee for contribution, subject to section 98.
· SCC holds that the test is objective and thus that the same standard of prudent investment applies to both parties
· Even though the widow and the trust co. levels of skill may vary, they are still held to the same standards.

· At the outset, both knew the standard to which they would be held and accepted the duty

· The court does acknowledge that the trust document may relax or modify this duty, but this does not alter the objective test

· Did Canada Permanent breach the duty of prudent investment? The acquisition of the shares was not a breach in itself because it was a reasonable authorized investment, but the retention of the shares for over two years was unauthorized, especially with the signs of impending disaster
· Despite transaction being authorized, the trust co. did not discharge their duty - notwithstanding how discretionary the power of the trustee, there is an overriding duty of prudent investment

· The Trustee Act s. 98 will relieve a trustee from liability where such an outcome will be just in the court’s discretion. The court will look to all the circumstances to evaluate whether the breach was merely technical in nature, a minor error in judgement, whether the economic loss was attributable to general economic conditions

· Under s. 98, the court will apply a subjective standard of care which fluctuates with the expertise to which the trustee has held themselves out as having

· Contrary to the objective test for a breach of trust. This acknowledges that the standard of conduct expected is traditionally harsh and inflexible. Where a trustee has been relieved from liability under s. 98, other trustees cannot look to her to indemnify them for losses. The court relieves the widow from liability

Re Wilson 
Facts: 
General Manager of trust co. in charge of property which was costing more to keep than it generated in income.  A purchase offer of $7500 was made to the general manager, who declined it w/out consulting with board of trust co. The income beneficiaries found out about the offer and brought an action for breach.  

Issue: 
Is the co./board liable for breach of trust.

Held: 
Yes

Discussion: 
The Court held that trustees may delegate when appropriate in business to do so, but a decision calling for the exercise of discretion is non-delegable whether dispositive or not.  By leaving the property in the hands of the general manager the board did not exercise any discretion whatever in reference to management or sale of the property.

The fact the managing director, rather than the board of directors made the decision was a breach of trust.

Three possible interpretations:

i.
where there is a corporate trustee, the entire board of directors must make all decisions (any internal delegation is a breach of trust)

ii.
internal delegation is permissible, but administratively it must be done correctly

iii.
permissibility of internal delegation depends on the language of the statute (if any) which creates the company; i.e. this trust company was created by its own special legislation which specified that the board members were delegates who could not delegate further (& thus the case can be distinguished on its facts).  McC favours this interpretation.

Speight v Gaunt:  

Facts: 
The trustee employed a broker to invest in stocks/ trustee asked if stocks were acquired and the broker said yes -- trustee gave £19,000 -- didn’t get stocks -- asked for stocks and then the broker went bankrupt.  The beneficiaries said (1) the trustee should not have given $$ to the broker (should have written a check to the company) and (2) trustee had delayed in inquiry.

Issue: 
Is the trustee liable for breach of trust?

Held: 
No.  Ordinary course of business.  Reputable broker and appropriate inquiries made.

Discussion: 
· “Although a trustee cannot delegate to others the confidence reposed in himself, nevertheless he may in the administration of the trust fund avail himself of the agency of 3rd parties … if he does so from a moral necessity or the regular course of business… If loss should be occasioned thereby the trustee will be exonerated unless he was negligent or in default.”

· Can delegate when business person in ordinary course of business would delegate.

This case can be read two ways:

1.
Narrowly:  T’s may delegate administrative (as opposed to substantive) matters, where such a delegation would be done by an ordinary prudent person in the normal course of business (so it becomes a question of fact).

2.
Broad:  T's may delegate in relation to any matter which would be done by an ordinary person in the ordinary course of business (not confined to administrative matters).

· In recent years this issue has been raised in relation to the administration of pension plans; i.e. can investment decisions be made by independent experts?  If you adopt a narrow reading of Speight, the answer would be no.

· Settlor may include a clause in the trust doc itself allowing for delegation.

Despotitive discretions cannot be delegated, i.e. essential functions such as the discretion of the power of encroachment - Re Partenen (1944) Ont CA 

Administrative discretions can be delegated, i.e. investment discretions to buy or sell

A trustee should employ an agent to do only the type of business which the agent normally does

Keech v. Sanford (1726, HL)  

Facts:
Trustee held a lease on trust for the B.  Trustee attempted to renew the lease on behalf of the B (as he was obliged to do) but L/L refused.  Trustee then renewed the lease for his own benefit. 
Issue:
 Is this breach of trust?  
Held: 
Yes.

Discussion:
· Although on the facts trustee did everything he could to renew for the B, the trustee cannot explain away the appearance of conflict on the facts of the case.  If there is a potential for conflict, the trustee will be in breach.

· Even the mere appearance of conflict will be a breach of loyalty.
· The one person in the world who is not entitled to take up the benefit for the lease is the trustee.  Thus a CT was imposed.

· In this case the trust didn’t lose anything on the face of it, and is actually getting a windfall through the doctrine of CT.

· This was clearly a case of deterrence.  Where the CT results in a windfall, it has been awarded not to reward the P, but to deter other people in trust or trust like situations from allowing their duty and self interest to conflict.

· The bottom line is that you can’t use your fiduciary position to make a profit.

Boardman v. Phipps (1967 HL)
Facts: 
Estate included shares of a private co.  Senile wife, daughter and accountant were trustees.   Private co. not doing well and the trust solicitor and one of the beneficiaries (son) attended the AGM w/ proxies from the trustees.   After the meeting the solicitor and son decided that the co. was a good investment and proceeded to obtain control of the co. They purported to act on behalf of the trustee shareholders to obtain info. As trust lawyer (i.e. a fiduciary), Boardman went to company meetings and found out comp info.  Attempts to buy shares on behalf of the trust but fails.  Later, after it was clear the trust was no longer interested in the company shares, Boardman bought the shares for himself.  Beneficiaries claim shares held on constructive trust for themselves.

Daughter sought order that a portion of the shares were held on trust for her and an order for an accounting for profits.

Issue: 
Are the D’s constructive trustees of a portion of the shares and liable to account for profits?

Held: 
Liability ( constructive trust imposed upon profits.

Discussion: 
· The information was obtained while purporting to act on behalf of the trust.  The solicitor and son were self-appointed agents of the trust in a fiduciary position and nothing short of fully-informed consent (which the TJ did not find) would allow them to profit from the position. 
· The court departed from the traditional remedy of accounting (b/c not a case of misuse of trust property) and decreed a constructive trust.  
· Debate in the court over whether information was trust property.  Some said yes, others no because of implications.  If it was, then this would have been a case of misuse of trust property. 
· A fiduciary may be held liable even if a profit could never have reached the hands of the principal.

· If a fiduciary/trustee makes a profit from his position, the profit is held on trust for the B's to whom the duty is owed. On the facts, B used his fiduciary position to gain info w/ which to acquire profit.
· If a fiduciary/trustee makes a profit as a result of some action that even appears to be in conflict w/ the fiduciary's duties, the profit will be held on trust b/c it is the appearance of conflict that is relevant, not actual conflict (i.e. followed Keech).

· There was the appearance/potential for conflict as how could Boardman give impartial advice if approached by the B's.  The fact the B's weren't interested was irrelevant.
· The only defense available to a person in a fiduciary position is that they made the profits with the knowledge and assent of the trustees.

· It is a rule of universal application that no one having such duties to discharge shall be allowed to enter into engagements in which he has, or can have, a personal interest conflicting or which may possible conflict, with the interests of those who he is bound to protect.

· Refusal of the trustees to make the purchase, or their inability to do so, doesn’t imply consent.  Need express consent to make the profit.

· May be liable as a fiduciary having made a profit, even though the profit he or she has made could not have enriched the trust.

· We don’t know if this case says a person in a fiduciary position can’t EVER make a profit.  We do know, that some casual connection between your profit and your  position is required for there to be liability. 
DISSENT:  i) profit as a result of your position is not breach, and ii) conflict only exists where there is a real, sensible possibility of conflict (not where the possibility of conflict is remote).

Canadian Aero Services v O’ Malley
Facts: 
Senior officer & directors (O’Malley & Zarzycki) of Can aero involved in a project, and negotiations relating to it.  They left the co., formed their own co. and bid successfully on the project.
Issue: 
Did the D’s breach their fiduciary duty to the co. and are they liable to Canearo for the profits made?
Held: 
Yes – are liable.
Discussion: 
· Fiduciary duty does not necessarily end with resignation of the office.  A fiduciary cannot pursue a corporate opportunity after resignation where the resignation is prompted by a wish to acquire the opportunity for himself.  

· Each case must be examined on its facts.  The former fiduciary may subsequently be held to be a fiduciary and sometimes not.  
· Because no claim was made that the K was held on constructive trust, not decided.  Damages based either on an accounting of profits or unjust enrichment. 
· Do not necessarily cease to be a fiduciary by resigning.

· SCC refused to lay down a single test for breach (says profit/conflict and appearance of conflict rules aren't the sole bases of liability).  Each case to be decided on its facts w/ consideration to concepts of loyalty, good faith and avoidance of conflict.  
· Liability to account doesn’t depend on proof of an actual conflict of duty and self interest.
· Strict application against directors and senior management officials is simply recognition of the degree of control which their positions give them in corporate operations, a control which rises above accountability to shareholders and which comes under some scrutiny only at annual general, or at special meetings.
· After they resigned, the director employees continued to be under a fiduciary duty in respect to the project C was still going after.
Crighton v Roman
For a trustee to justify a purchase from a beneficiary, the trustee must prove the following:

i.
full disclosure was made to the beneficiary and the beneficiary fully understood all the circumstances of the purchase.

ii.
the transaction was at arm's length (e.g. B acquired independent legal advice).

iii.
the trustee provided adequate consideration.

Molchan v. Omega
A trustee may make an application to the court after the event to have a sale approved but approval will not be granted unless T is in a position to reverse the sale (e.g. the property is returnable or the trustee has retained control over it).   The court won't approve a fait accompli; that is considered a breach of trust.

Peso Silver Mines v. Cropper (SCC)  
Board of directors considered the offer and turned it down.  Later, after the matter has passed out of his mind, the offer was made personally to a single director and he acted on it (even though he had voted against it at the board meeting).  Company sued claiming director holds on constructive trust. 

H:  director not liable as offer came independently at a later date.

Even though there was an appearance of conflict, SCC did not find the director liable.

Crocker v Tournos (SCC) 
Three s/h's A,B,C in a closely held company.  A died. B was appointed as executor/trustee.  Then C died and his wife (as required by company articles i.e. first offer to other shareholders first) offered to sell her shares to B in his personal capacity.  He purchased so then owned 2/3 in his personal capacity and 1/3 on trust for A's beneficiaries.  The B's sue.  

H:  not liable.

B would have been offered the shares whether or not he was a trustee (due to the articles) and therefore did not make a profit in his position as trustee, but rather as a s/h.  No discussion of appearance of conflict.

Note: Shouldn't make a business partner a trustee as they will be in a position of having to decide in their own interest vs. the trust's interest.

Cowan v Scargill
Trustees of a pension plan included 5 nominees of employers & 5 nominees of employees.  Company had a policy of not investing in S.Africa but this was not prohibited by the trust doc.  There was a deadlock between trustees as 5 did not want to investment in S.African companies.  

I:  is it appropriate for trustees to consider union investment policy.

In making investment decisions, T’s can only consider economic factors (max return w/min risk).  Absent anything in the terms of the trust, it is a breach of trust for trustees to look at other factors (e.g. political & social concerns) b/c the trustees duty is to the beneficiaries, not 3rd parties.

Fox v. Fox Estate et al 1996

Facts: 
Mother (75%) and son (25%) life interests.  Mother (also trustee) had power to encroach to benefit grandchildren.  Residue to go to son.  Mother used power to encroach in order to punish the son for marrying a gentile. 

Issue: 
Can Mrs. Jarhead Sr. Do this?

Held: 
No

Discussion: 
· Her discretion was exercised mala fides.  The encroachments were made on grounds extraneous to her duty to her grandchildren and in a way that offended public policy.  The Ct. set aside the encroachments and said the trustee should be removed (rarely done)

· If the motivation of the widow had been soley concern for the welfare of her grandchildren, then she would have been justified in encroaching on the capital for them.  

· It’s against public policy to use discretion in this way (concerns of freedom of religion, racism, etc..)

Nestle v National Westminister Bank
Facts: 
Action for breach of trust based on breach of duty of prudent investment for not diversifying, not reviewing the fund, not getting advice, and favouring fixed income securities over equities.  Alleged breach of trust on following grounds:

i.
T’s failed to properly read the investment clause,

ii.
T's failed to properly review investments from time to time,

iii.
T's breached their duty of impartiality (i.e. in favour of income B’s, and

iv.
      Inappropriate investment choices (too heavy into bonds, too light into shs).
Issue: 
What does the beneficiary have to prove re: breach of duty of prudent investment, and how are damage to be assessed?

Held: 
Must prove actual not just probable loss.

Discussion: 
· The beneficiaries did not prove actual loss, just loss of a chance, and the investment decisions were not found to be imprudent.

· (i) and (ii) were established but no loss was proven to have flowed from the breach

· Court will not judge T’s investment decisions with the benefit of hindsight (there was a different investment climate in 1922).

· Capital B’s argued too heavy into bonds, therefore no protection of capital from inflation – Court drew line after 1960, when inflation became a problem.  Yet no breach of duty of impartiality, because tax considerations made shares less attractive.
· The trustee must balance the interests of the capital B & income B and not succumb to the influence of either
· While compensation is designed to put the P in as good a position as pecuniary as before the injury, it is imperative to ascertain the loss resulting from the breach of the relevant equitable duty.
Lottman v Stanford
Facts: 
Duty to convert personal property part of the residue with power to postpone.  Wife life tenant, remainder to kids.  Bulk of estate in real property.  Wife was receiving very little income, sought an order to convert and to be paid interest on unconverted property.

Issue: 
Does the rule in Howe v. Lord Dartmouth apply to real property in Ontario?  Is the wife entitled to interest from unconverted property?

Held: 
No and No.

Discussion: 
· Rule is restricted to personal property which is wasting, speculative or reversionary.  However, the rule does not apply in this case as there are express provisions for conversion.  The widow is not entitled to notional interest on the real property because there is no duty for the trustees to convert the real property, and the widown’s income is limited to the actual income earned by the unconverted real estate.
· The court holds that the rule in Howe v. Lord Dartmouth does not extend to real property ( land need not be converted. In England, land is always capable of producing some kind of income, as well as preserving capital ( balanced, but in Canada, land may not produce income. The court doesn’t recognize this fact

· A trust for sale under Lord Dartmouth will not be imposed on real property.

Re Lauer v Stekl (1980 SCC)

Facts: 
Express trust for sale and conversion w/ power to postpone.  Part of the trust was land that did not produce income.  The LT contended she was entitled be compensated from other funds as though the land did produce income.  

Issue: 
Is the life tenant entitled to a notional conversion?

Held: 
Yes. 

Ratio: 
Trustee must balance competing interests of beneficiaries.  The power to delay conversion was in best interest of the remainderman, so income in lieu of the lost income on the unconverted property to be paid to the life tenant.  

Note.  Not a Howe v. Ld. Dartmouth case because trust called for express sale & conversion. 

If there is an express trust for sale w/ a power to postpone of either personal or real property neither of which constitute proper investments, the beneficiary is entitled to notional income pending the sale.

If there is a residuary gift of real property, you cannot impose a trust for sale (Lottman v Stanford) and therefore cannot use notional income concept.

Note: The rule of notional income is subject to a contrary intention in the trust document.  Thus, when drafting, specify if there is or is not a trust for sale, and there is, say what income the income the beneficiary is entitled to pending sale & conversion

Royal Trust Co. v Crawford:    

Facts: 
An express trust for sale with the power to postpone; assets were shares in non-trust investments.  Dividends were paid out.  Normally in this situation the life tenant beneficiary would be entitled to notional income and the dividends would go into capital.  Problem: it was not clear if the will had displaced notional income w/ actual income for the life tenant;  it said B was entitled to “net annual income.”

Issue: 
Who got the dividends; life tenant or capital?  

Held: 
Dividends go to capital.

Discussion: 
· The mere power to postpone does not oust the rules of apportionment.  It is possible to oust them, but this was boilerplate, and there must be clear authorization to prefer one interest over another if the trustees are to act impartially. 

· The trust doc can replace notional income w/ actual income, but the trust doc must be very clear, i.e. say life tenant entitled to "actual income" 

· The phrase “net annual income” construed to be that which the life tenant is normally entitled to (i.e. notional income).  
· Power to postpone implies inevitable conversion, while power to retain indicates an ability to enjoy in specie.  
Re Smith (1970)
Facts:
Shares held for mother for life, remainder to son.  The shares weren't producing much money and income beneficiary (mom) wanted to sell to get a better return.  The trustee (Canada Trust) asked the settlor (the capital benefiary/son) what to do and he said don't sell.  Mom sues.

Discussion:
· In a trust with a discretion to retain or sell, the trustees owe a duty of impartiality to both capital and income beneficiaries.

· Asking the settlor for advice in how to exercise the discretion is a breach of trust; the trustee should have turned their own mind to the exercising of the discretion.  
· Court ordered removal of Canada Trust as trustee (mom should have sued Canada Trust for damages too).

Waters v. Toronto General Trusts Corp.:  
Facts: 
Co. had a large amount of accumulated earnings, and in order to save tax on those earnings, it capitalized them and issued  stock dividend to its sharholders.  $64, 000 worth of stock was received by Toronto General as trustees of a trust which had a life tenant and remainderman?

Issue: 
Is a stock dividend income or capital? Are redeemable shares capital or income?
Held: 
A stock dividend is prima facie capital. Categorization as income or capital depends on company law; e.g. alteration of class structure constitutes a capital distribution.

Discussion:
· The testator knows, or is held to know, that the receipt of income or capital will depend on the acts of the company. 

· In this case Form is substance. If the payout is in the form of stock, then it is are capital. 

· Unless the earnings actually pass from the company to the s/h there is, for all purposes, capitalization. 

· Distinguishes a situation where the shareholder has the option of receiving a dividend in cash or paid-up shares.  If the shareholder chooses shares, there is a constructive dividend and purchase of shares.  The dividend then belongs to the life tenant to whom the substituted stock goes.  Here, however, there was a simple issuance of shares.

· Life tenant argues must look at the substance of the transaction (i.e. was an attempt to get money out to s/h's).  Court rejects this:  “form is substance.”  
· If money wasn't reinvested, the value of the shares would have been driven down.  E.g. if 100 shares at $100 but company issues new shares, the price of the 100 shares is driven down so now you have 200 shares at $50.  Thus need to reinvest in capital to maintain the actual capital amount, and therefore it is just a restructuring of capital – but did the value of the original shares really go down to $50?
Re Welsh (opposite conclusion than found in Waters)
Facts: 
Life interest to wife, remainder to kids.  Estate mainly shares in Welsh Lumber.  Trustees had power to sell or retain.  2 years after death, trustees decided to sell capital assets and proceeds distributed over next 6 years as dividends (for tax purposes).  The $$ was put into the capital account.  The widow’s estate argued that per Waters, dividends should have been given to widow, and reinforced that by arguing that inclusion of equal power to sell or retain means enjoyment in specie, and the trustees should not have apportioned. The children argued that the payments were a product of a capital sale and in the alternative, if they were dividends, they should have been converted and apportioned.

Company assets were sold off (driving share value down) and then the value of the shares were paid out by dividend.  Does the dividend constitute capital (b/c it represents the capital value of the company) or income?

Issue:
Are the dividends income or capital?  If they are income, is there a duty to apportion?

Held: 
Dividends are capital.  

Discussion: 
· The testator expressed an intention that Re Waters would not apply.  Construed the will as displacing the form is substance rule.  

· Also, if wrong about that, the “form is substance” rule does not apply where capital is being distributed as income, only where income is being distributed as capital.

· Court did not decide whether the rules of apportionment apply when there is an equal power to sell or retain.

· Intention of the settlor prevails.  Settlor can define income and capital in the trust doc.  Court finds settlor intended capital to mean the value of the shares at the time of his death and insofar as anything comes to the trust that represents that value, it is capital.  Thus, money goes to kids.
· How to resolve this dilemma over how to characterize a distribution as income or capital? McC suggests giving power to trustees to determine and make their determination final.  However, life tenants are entitled to what is considered income by law and if trustees get it wrong (i.e. they wrongfully characterized income as capital) then courts will be bound by the discretion of the T.

The executor made three arguments based on Waters 

1) that the benefit was in the form of dividends, and thus should be classified as income

2) assuming the first point, there was no duty to apportion these benefits, as the will directed that the life-tenant was to enjoy the property in specie
3) in the alternative to the second point, that Howe v. Lord Dartmouth, and its corollary duty to apportion, does not apply where T has equal power to retain or sell, and thus the life-tenant was to enjoy the property in specie
· The remainderman argued that T had acted properly, as the benefits represented capital payments - the dividends were tantamount to shares, but if the dividends are properly classified as income, then Howe v. Lord Dartmouth applies, and T had the duty to apportion

· The court held that there were two possibilities, both of which favour the remainderman

1. The testator, by implication of language in the will, expressly ousted the Waters ‘form is substance’ rule, i.e. the testator could not have intended that the capital beneficiary end up with so much less than the life-tenant

2. that the rule in Waters should be restricted to situations of undistributed surplus profit

Re Londonderry's Settlements

Facts: 
One beneficiary thought she was not getting as much as the others.  Area of trustee discretion.  She wanted the agenda of the trustees’ meeting, minutes, etc. Trustees applied for direction.  

Issue: 
What documents must the trustees disclose?

Discussion: 
The court considered 2 conflicting principles:
1)  Beneficiaries have a right to bring an action for breach of trust regarding trustee exercise of discretion.  (and to do so may need docs like those in question before being able to disclose a reasonable cause of action)
2)  The trustees have a discretion to make dispositions and beneficiaries can’t control this discretion. 
· Because the beneficiary has an equitable interest in the property, a beneficiary can inspect trust documents Q: What are “trust documents”?  Clearly the trust deed and title docs of trust property are.  Here (i.e. on the facts of this case) the trustee meetings agendas and minutes are not trust documents, and even if they are, are protected by trustee privilege because they discussed reasons for making the distribution the way they did. 

· Policy argument that if trustees are exposed like this, no one will be a trustee.  If discretionary reasons were qualified as trust docs nobody would be a trustee!  Beneficiaries could demand to see everything and effectively run the trust.
· If a document contains the reasons for the exercise of discretion in the normal day-to-day administration of the trust, beneficiaries cannot compel disclosure of that doc to the extent it discloses those reasons.
· Londonderry's holding:

i.
legal advice obtained by the trustee to administer the trust (definitely a trust doc)

ii.
the agenda and minutes of trust meetings (may or may not be a trust doc, court held minutes did not have to be disclosed in this case b/c they contained reasons for making the award)

iii.
correspondence between trustees (also not clear)

iv.
correspondence between beneficiaries and trustees (also not clear).

McClean thinks there is no doubt wrt (ii) and (iii) but (iv) should likely not be trust docs.

· Trust docs can’t really be defined but they have some of the following characteristics:

1. they are docs in the possession of trustees as trustees.

2. they contain information about the trust which the beneficiaries are entitled to know.

3. The beneficiaries have a proprietary interest in the documents and accordingly are entitled to see them.

Schmidt v. Rosewood Trust Ltd. 2003 PC

Facts:
S died intestate, his son V is the executor of the estates.  He claims that his father was the settlor of some trusts; his father’s co-workers claim that a corporation was the settlor.  

Issue:
Can the son demand documents relating to the trust?

Discussion:
· The right approach for the court is to treat a right to seek disclosure of trust documents as one aspect of the court’s inherent jurisdiction to supervise, and if necessary, to intervene in the administration of trusts.

· The right to seek the court’s intervention doesn’t depend upon entitlement to a fixed and beneficial interest.  

· The object of a discretion or a mere power has the right to be protected by equity, but the extent of that protection will depend on the courts discretion.
· In determining whether a potential object has a right of disclosure, the court has to balance the interests of privacy in the trust documents with the claim of the object, if the claim is too remote the  request for disclosure may be only partially honored if at all.
Froese v. Montreal Trust Company
Facts: 
P alleged he was a beneficiary and alleged breach of trust by the D trustees.  P sought production of documents relating to advice obtained by T’s lawyers regarding acts from which the litigation arose.  
D’s denied P was a beneficiary, and claimed solicitor-client privilege over the docs.


Issue: 
If P is a beneficiary, does he have a right to see the documents?  Does P have to establish that he is a beneficiary first?

Held: 
If P makes out a prima facie case of being a beneficiary, then P has a right to see the documents.

Discussion:
 If the legal opinion is for the benefit/management of the trust, the beneficiary can see the documents.  But if the trustees fear an action and get an opinion, then it is protected by privilege and the beneficiary cannot see it even if the trust has paid for it.

Must distinguish between the following situations:

i.
there is clearly a trust; the dispute is about something else

· The ordinary rules of civil litigation w.r.t. discovery of docs applies (i.e. the court determines which docs are relevant as per rules of court etc).

· Even docs related to the exercise of discretion must be produced in situations where there is a trust in existence and the issue is one of breach.

ii.
The dispute involves the actual existence (or non-existence) of the trust.

· Beneficiary needs to make a prima facie case that a trust exists and once that hurdle is accomplished, then all normal rules of discovery of docs applies.

Result:  greater disclosure in litigation than in ordinary day-to-day administration

1. If trustees seek legal advice as to whether a course of action is appropriate, those opinions are trust docs.  The beneficiaries have a right to see them and are effectively the clients.

2. An opinion which the trustees have sought vis a vis their own protection if they fear they are in danger of an action for breach, those docs are covered by client solicitor privilege.  The trustees are clients.

· It’s all a question of whether the docs were made for the benefit of the beneficiary.
· The solicitor client privilege can be displaced if there is an affirmative allegation that puts the state of D’s mind into issue.  But, a mere allegation of fraud won’t be enough for this state of mind query.
· The court draws a distinction between
1) documents which contain legal opinions used to assist T in managing the trust, which are trust documents and thus B has the right to view them

2) documents which contain legal opinions obtained in relation to a suit against T for breach which are not trust documents and are subject to the normal rules of discovery and privilege

· This case suggests that the question of documents being trust documents or not is on a continuum

Re Wright:  

Facts:
Over 50% of trust in one co.  All trustees agreed in principle to sell.  The shares were put on the market and received an offer.  Can. Perm. wanted to sell.  The 3 individual trustees said not at that price.  Can. Perm. went to court for directions.

Issue: 
Can the court order the sale? Was this a disagreement or a deadlock?  Should the court intervene?
Held: 
No

Discussion:
The two fundamental, but conflicting, principles to be considered are

(1)  The exercise of trustee discretion ought not to be lightly interfered with

(2)  The trustees must be unanimous in the exercise of their functions
2 possibilities:
1.  Absolute deadlock (Re Haasz 3 said sell, 3 said retain and the court intervened) -- the court will interfere

2.  Disagreement -- Ct. said here everyone agreed on the sale, the only difference of opinion was in price so there was no interference.

· Court refused to make an order re price. It was disagreement: Only deadlock if the disagreement is on strategy.
· The executors cannot come to the Court and ask whether a price offered is sufficent or insufficent.
· The advice which the court is authorized to give is not of that type or kind.  It is advice as to legal matters or legal difficulties arising in the discharge of the duties of executors not advice with regard to matters concerning which the executors judgment and discretion must govern.
· Save in circumstances of mala fides or refusal to discharge the duty taken, the court has no power to put a control on the exercise of the discretion which the testator has left to the trustees
· The responsibility to exercise discretion is that of the trustees and cannot shift this responsibility to the court
· The court can only advise as to legal matters or legal difficulties, and not with regard to matters truly left to the trustees’ judgement and discretion
Re Lohn (1991) BCSC
Facts: 
The trustee had wide discretionary powers for rearrangement for the avoidance of tax.  The trustee applied under the Trust and Settlement Variation Act to have the plan approved.

Issue: 
Does the court have jurisdiction to approve the plan?

Held: 
No

Discussion:
· The court will not substitute its discretion for the discretion of the trustees acting properly under the powers possessed by them

· The trustees here are seeking not only to exercise their discretion, but to have the court ratify the exercise of that discretion and to unload their responsibility upon the court ( go back and do your job, this is not the courts job
· s.89 Protects trustees from liability for the exercise of their discretion in certian matters if the court endorses their decisions.
· It has never been considered expedient for the court to interfere in the details of the management of the trust estates.  The testator has chosen his executors and trustees and entrusted them with a discretion which they are called upon honestly and intelligently to exercise.
· In this case the trustees are looking to unload their responsibility as trustees.  If they aren’t confident in their skills they should resign, not try and abdicate their responsibility.
Re Blow:  
Facts: 
2 trusts.  One to daughter for life, remainder to kids, and identical one to son.  Uncontrolled discretion of trustees to encroach for benefit of daughter & son.  Details of discretion in separate memo.  Canada Perm. refused to advance capital to daughter on faith of memo instructions.

Issue: 
Can the court intervene here and direct the trustees?

Held: 
Yes, but it chose not to do so.

Discussion: 
Was an error for the trustees to rely on the memo.  Can only rely on what is in the trust deed.  Thus, the trustees failed to consider the question, and were directed to reconsider w/out consideration of the memo. The court can interfere even when trustees have “uncontrolled discretion”.  3 situations:

1)  mala fide exercise of discretion - broader than bad faith.  Includes the following:

1. improper purpose

2. failure to consider

3. absence of reasons available to the court

4. taking irrelevant considerations into account

5. unreasonable decisions

6. lack of prudence

2)  Failure to exercise discretion.  Trustees fail to address themselves to the discretion conferred upon them

3)  Deadlock.  Disagreement to the extent that administration of the trust becomes difficult.  Basis for court’s interference is the failure to exercise discretion.
· The court will intervene if there is a failure to act (eg. the T’s are deadlocked).

· Will also intervene if the T’s misunderstand the nature of their discretion (which may also constitute a failure to act).
· A letter of wishes is not binding; therefore, the court intervened on the basis that the trustee failed to exercise discretion, in putting his mind to the wrong thing.
According to Re Blow, the courts may . . . 

· Remove the T in serious circumstances (eg. T taking directions from settlor in Re Smith).
· Exercise the discretion, if the T’s failure to do so is manifestly prejudicial to the B.
· Clarify to the T the scope of the discretion (this is what the court in Re Blow did).
· But the court’s jurisdiction is these matters is discretionary, and should not be exercised unless the failure to do so would be manifestly prejudicial to the interests of the beneficiaries
Re Billes:  

Partial exercise of discretion by the court – told T’s to sell shares but left the terms of the sale to them.  Court will intervene if the interest of the B’s may suffer (a lower threshold than Re Blow).

Kordyban v. Kordyban 2003
Facts:
The trustees were in dispute as to whether one of them should be made a director in the company that the other trustee was the majority shareholder in.  They were also beneficiaries of the trust, and the other beneficiaries didn’t want this particular trustee as a director.

Discussion:
· The court won’t generally intervene in a disagreement, but may in case of a deadlock.

· The court has equitable jurisdiction, statutory, and inherent, to intervene and break a deadlock of trustees where necessary to carry out the terms of the trust in the interests of the beneficiaries.

· To determine whether a court should intervene it must first determine what the intentions of the testator are.  Where the trustees fail to exercise a discretionary power and do not act one way or another, the question is whether that failure or its consequence is consistent with or frustrates the testator’s intentions.
· If the failure of the trustees to act frustrates the testator’s intentions , the court must then determine, considering the interests of the beneficiaries on whose side to intervene.  A deadlock is disagreement contrary to the intentions of the testator that will lead to the possible detriment of the beneficiaries.
· The arm chair rule: examine the above circumstances by putting herself in the position of the testator at the time he made the will.
· Look at the Interests of the Beneficiaries: What do they want?  If they disagree with the trustee, that trustee is in no fear of action for breach if they don’t get their way because the beneficiaries have stated their position.
· Conflict of Interest of Trustee Directors: It’s OK for a trustee to serve as director of a corporation in which the trust holds shares: the beneficiaries (according to BUTT) can direct the vote, but not the exercise of the trustees powers.

Schipper v Guaranty Trust Co.:  
T’s disagreed over power of encroachment.  The trust comp felt trust was to benefit grandchildren, while the widow (T2) felt it was for her. 

Ont CA agreed with T2 interpretation.  Instead of merely clarifying the nature of the discretion (Re Blow), the court exercised the discretion itself – this is exceptional.

Re Reid (1970) BCCA
Facts: 
Life tenant was a resident of UK, capital beneficiary resided in BC.  The trust company administering the trust was incorporated in both jurisdictions and the trust had assets in both jurisdictions.  On death, UK law required the life tenant to pay taxes, which the trust comp paid.  Problem:  not enough money in UK assets to pay for taxes so trust company paid out of its own funds and sought to be indemnified.

Issue: 
Can the trustee be indemnified from funds in BC in order to pay a tax bill in the UK?

Held: 
No direct enforcement of foreign tax being claimed; trustee to be indemnified.
Discussion: 
· The beneficiary who gets the benefit of the property should bear its burdens unless he can show some good reason why his trustee should bear them himself.

· Generally, trustees have no claim against the B’s personally for expenses incurred in the administration of the trust (exception for a trust with a single B where the T is no more than a legal nominee).   
· Generally, trustees can indemnify themselves from the trust assets (CL and statute; s.95).  However, trustees cannot indemnify themselves for payment of foreign taxes as domestic courts will not directly enforce the tax laws of a foreign jurisdiction.  H:  
· The trustee is entitled to be indemnified out of the estate and any part thereof against the estate duties it has to pay unless the beneficiary can show some good reason why the trustee should have to bear the costs himself.
Stringam v Dubois
· Disagreed w/ Reid; courts will not directly or indirectly enforce the taxes of a foreign jurisdiction.

· As a matter of principle, it make no difference when the taxes are paid [in Reid, the taxes were paid and then T sought indemnity whereas in Stringam, the trustee attempted to deduct the taxes prior to payment].  The issue is whether the foreign treasury was being enriched (which Alta CA said occurred in both cases).
· According to Stingam, a trustee may not be able to get indemnity from trust property for taxes paid where the taxes originate in a foreign jurisdiction.  Thus, best to pick a low tax jurisdiction, or get a clause in the trust docs which provides indemnification of taxes from any jurisdiction.
Lac Minerals (SCC)  

2 issues – criteria of fiduciary relationship, and remedies available in fiduciary relationships.  

Facts: 
Corona provided confidential information to Lac regarding gold deposits on Corona’s mining properties b/c they were negotiating a joint venture with Lac.  The information disclosed that the adjacent “Williams Property” should be purchased and Corona suggested a joint venture.  Lac acquired the property and joint venture negotiations fell apart.  Corona argued breach of confidence and of fiduciary duty. Trial Ct. imposed a constructive trust.  The Ont. CA awarded mere money judgment.  

Issue: 
Did Lac misuse confidential info, and was there a fiduciary relationship exist between Lac and Corona?  What is the proper remedy?

Held: 
Liability for breach of confidence only - Everyone agreed there was a breach of confidence, although Sopinka would not have imposed a constructive trust, but would just have awarded damages. 

Discussion:

Remedies for breach of confidence:

· Majority:  imposes a constructive trust (i.e. Lac holds the acquired land on constructive trust for Corona)

· Dissent:  Lac keeps the property and Corona only gets damages

Points of General Agreement Regarding Fiduciary Relationships
i.
the categories of fiduciary relationships can be expanded,

ii.
cannot argue from the desired remedy to the existence of fiduciary relationship, and

iii.
it would be unusual to have fiduciary relationship in arm’s length commercial relat.

Majority on Fiduciary (Sopinka):

· Only one way to find a new fiduciary relationship and that is based on Wilson’s test for when a fiduciary obligation should be imposed on a new relationship:

1. the fiduciary has scope for the exercise of some discretion or power

2. the fiduciary can unilaterally exercise that power or discretion so as to affect the beneficiaries legal or practical interests

3. the beneficiary is peculiarly vulnerable to or at the mercy of the fiduciary holding the discretion or power.
· Application:  on the facts, Corona wasn't vulnerable; it put itself in a dangerous situation but wasn't a fiduciary.

· No place for fiduciary duty in the business world.  Is the antithesis of business which is based on self-interest.  Would have an unsettling effect b/c business people would never know when they become fiduciaries and have to put their own interests aside.  

· Corona should have protected itself with a confidentiality agreement.  

· There was a breach of confidence -- remedy was normally damages on what the P has lost, rather than what the D has gained.  

· Due to the sui generis nature of breach of confidence the court can fashion a flexible remedy, but no support for a constructive trust here.  

· Conventional remedies will restore Corona to their rightful place – give damages

Minority on the issue of fiduciary relationship: (Wilson & LaForest)

· Two ways to find a new fiduciary relationship:

a)
can establish a new general category of relationship (based on Wilson's three points in  Frame v. Smith indicia; e.g. teacher/student, doctor/patient), or 

b)
can find a fiduciary relationship exists based on the facts of the particular case (must find in the actual circumstances that the relationship is such that one party is entitled to expect the other will act in his/her interest).
· When Corona disclosed the information, Lac became a fiduciary with respect to that information.

· La Forest: The extent of the information, mining business practice, and the vulnerability of Corona support the existence of a fiduciary duty.

· There is morality in the business world, and fiduciary duty helps to reinforce that.

· Constructive trust was appropriate because the land was unique and Corona would have acquired it but for the breach. 

· This dissent opened the door for expansion of fiduciary duty into the business world, and an expansion outside established categories generally.

Hodgkinson v Simms (994 SCC)
Facts: 
Accountant (Simms) recommended to client (Hodgkinson) investing in certain real estate developments without disclosing that the developers were also clients of Simm’s of the bonus fees Simms received from them for finding investors.  In real estate market crash of 1981 Hodgkinson lost substantially on all the investments.  There was no fraud or deceit as fair market value was paid for the investments.  However, Hodgkinson would not have invested in the projects if he had known of the relationship.  
TJ made a finding of fact that had Hodgkinson known of Simm's (the alleged fiduciary's) relationship w/ the developers, he would not have invested.
BCCA said no liability.  Hodgkinson should have made his own inquiries.

Issue: 
What is the nature of the relationship between the parties, and what is the nature and extent of the liability 

Held:
LF majority – was a fiduciary relationship. 

Discussion: 
· LaForest – (followed dissent from Lac) looked at how the law dealt with economically vulnerable relationships -- negligent misrep - undue influence - unconscionability - fiduciary.  Professional advisory relationships are based on trust, confidence, and independence.  These elements all existed here, thus S was a fiduciary to H.  Passed the 3 elements in Wilson’s Lac test above.  
· H breached because he did not disclose his secret profit.  Fiduciary law operates as a break on private enterprise and autonomy.

· Damages for breach of fiduciary duty are based on restitution – the wronged party is entitled to be restored to the position he was in before the transaction.  Thus H is entitled to a return of capital as well as consequential losses, minus the amount saved on income tax due to the investments.  In a case of loss due to non-disclosure, it is up to the D to show that the P would have suffered the same loss regardless of the breach, and no concrete evidence was produced here.

· Minority said that we should not interfere with the marketplace in this unpredictable way.

· LaForest made a weird comment about fiduciary duty being based on a mutual understanding that the fiduciary will put aside self-interest.  But in Guerin he said that should concentrate on the principal and what the principal was led to believe.  If going to hold Simms to be responsible as a fiduciary, should only look at what Hodgkinson was led to believe.  Whether Simms thought he was acting appropriately or otherwise shouldn’t matter if he’s going to be made an example of.

Minority (Sopinka)
· Maintains that there is no distinction between categories & ad hoc relationships; you must always determine whether the P turned over complete control.  Say, on facts, no surrender of complete control because Hodgk. could always reject the advice.
· Is there any difference between "complete" and "substantial" control?  No; the difference is in application to the facts of the case.
Canson Enterprises v Boughton (SCC 1991)
Facts: 
This was not a trusts case, but it was a breach of fiduciary duty.  P bought land and the solicitor breach fid duty by not disclosing in intermediate purchaser/seller and the secret profit made by them.  P would never have bought the land if it had known of the intervening flip.  P built warehouse on land and it collapsed because of negligence of engineers and contractor.  P sued engineer and won, but were unable to collect the full amount, so sued the law firm to compensate for all loses.  

Issue: 
Is the law firm liable for only the losses flowing directly from the lawyer’s breach, or is it also liable for the intervening negligent acts of 3rd parties (i.e. the engineers)?

Held: 
Only liable for direct losses.

Discussion: 
Majority:

· Damages for breach of fiduciary duty to be awarded by analogy to breach of trust.  However, must draw a distinction between property & non-property fiduciary relationships.

i.
“property” fiduciary relationships:  if the fiduciary is managing property (which is what trustees do) then draw analogy to breach of trust

ii.
“non-property” fiduciary relationship:  here damages are more properly drawn by analogy to tort (which includes concepts of remoteness & forseeability meaning fiduciary will not be liable for loss caused by a 3rd party).

Minority
· Damages for breach of fiduciary duty should always be drawn by analogy to breach of trust but must apply the common sense causation test; i.e. did the loss flow from the breach.  In this case, the intervention by a third party, retained by the beneficiary, broke the chain of causation.  Thus the loss was not attributable to the fiduciary, but to the beneficiary's own actions.

Notes

· There is a sharp divide between a situation where a person has control of a property which in the view of the court belongs to another, and one where a person is under a ficiduary duty to perform an obligation where equity’s concern is simply that the duty be performed honestly and in accordance with the undertaking the ficiduary has taken on.

· Where the trustees breach permits the wrongful or negligent acts of third parties, thus establishing a direct link between the breach and the loss, the resulting loss will be recoverable.  Where there is no such link, the loss must be recovered from third parties.

· Traditionally, person who claimed for loss out of a fid. rel. was entitled to be returned to the position that s/he would have been in had the act not occurred.  There were no considerations for remoteness, causation, mitigation, etc. to reduce the award.  

· The fact that there was a breach of fid. duty was incidental to their damage.  The SCC said that in some circumstances, you can introduce common law notions of remoteness and mitigation into the award.  
· There continues to be a presumption in favour of full restitution, but Canson opens the door for common law principles to merge with equity.  
· Beneficiary of an express trust is not bound by the CL rules of remoteness, foreseeability etc.

Guerin v The Queen (SCC)
Facts: 
Breach of fiduciary duty (not breach of trust) by Crown for Musqueum band.  Crown leased land out to Shaunessey golf club at a rate lower than that agreed to by the Band. The band found out and sued for breach of duty. 
Issue: 
How should the damages for the breach be assessed?

Discussion: 
· Equity will presume that the band would have developed the land residentially, and restitutionary principles entitle the band to the value of that “lost opportunity” and includes the rise in market values since the date of the breach. 

· Dickson, for the minority (who found breach of fiduciary duty) suggested compensation in relation to breach of fiduciary duty is analogous to the law of trusts (i.e. once the breach occurs, all loss lies at feet of fiduciary).  Dickson left the determination of the scope of the reward to Wilson who, w/ the majority, found breach of trust.

· The measure of damages is the actual loss which the acts or omissions have caused to the trust estate.

· The beneficiary is entitled to be placed in the same position as so far as possible if there had been no breach of trust.

· The trust obligation not limited by common law principles governing remoteness of damage.

· The form of relief is couched in terms appropriate to require the defaulting trustee to restore to the estate the assets of which he deprived it.  

· Where a monetary compensation is to be paid in lieu of restoring assets, that compensation is to be assessed by reference to the value of the assets at the date of restoration and not at the date of deprivation.

· There was no suggestion of a conflict of duty & interest; thus, case contra to the principle that not all aspects of a relationship are fiduciary.  

Scott v Scott (Aust. H.C.)
Facts:
House (worth $1400 at death) left to H for life, remainder to the P.  H sold house (breach) and bought another for $1700.  At H’s death, house worth $5450.  P’s claim house

Issue: 
Are the remaindermen entitled to profits from land purchased with misapplied trust funds in proportion to the trust fund’s contribution?

Held: 
Yes

Discussion:
· Trust law discourages trustees from gambling with trust $$ so when they do and make a profit -- all the profit belongs to the trust.

· The court allowed a proportional sharing in the profit made from the original trust money (i.e.if 1/2 of money used to buy the house was trust money, the trust gets 1/2 share in the increased value).  Limiting the B to the original money (+ interest) would have been too advantageous to the T.

· McClean suggests a better option is to give B all profit.

· A trustee must not use or deal with the trust property for his own advantage.  If he does so and a profit results a constructive trust thereof will arise.

· This can happen without any positive breach of trust.  A trustee may become liable to make good a misapplication of trust moneys with interest even though he has made no profit by the misapplication.

· Even if the monies of the trust and trustee are mixed, it doesn’t mean that a proportion of the profit derived from those mixed monies can’t be attributed back to the beneficiaries.

· Trustee can profit in two different ways:

1. If a trustee makes a profit out of misuse of trust property, the remedy is  proprietary (declaration of constructive trust)

2. If the trustee profits without a misuse of trust property (e.g. accepting a commission for an investment), the trustee must account for the profit, even though there is no breach.  Personal remedy.  Declaration that the beneficiaries are entitled to the profit. (same as where fiduciary makes a profit)

· Example: A trust authorizes investment in X, Y, or Z and then X company approaches the trustee and tells them that it will pay them a bonus if they invest in X.  The trustee invests in X.  The trustee has done nothing wrong.  Yet, that bonus must be surrendered to the trust.  Indicates the emphasis on deterrence.
Peter v. Beblow (1993) SCC
Facts:
Was a family case -- lived together, but no marriage. PF cooked, cleaned and had pt. time job. Relationship ended. PF in poverty.  DF still had home but had retired and lived on a houseboat.  PF brought action in unjust enrichment and asked for a constructive trust.  

Issue:
Is the P entitled to a CT

Held: 
Yes

Discussion:
McLachlin:

· Should not ignore the basis of constructive trust to property.  There must be a contribution to the property sufficiently substantial and direct as to entitle the plaintiff to a portion of the profits realized upon sale of the property.  

· If you have a claim in unjust enrichment (or breach of confidence), you don't automatically have a remedy in constructive trust.  It must be shown that

1.
a money remedy (i.e. damages) would be inadequate, and

2.
the existence of a link/connection between the loss suffered by P and the property in respect of which the claim is being made.

· Here the 3 elements of unjust enrichment are made out, giving rise to restitution.  The TJ said, she was “under no obligation to perform the household work and assist in the home without some reasonable expectation of receiving something in return other than the drunken physical abuse which she received”.  And said there is no logical reason to distinguish domestic services form other contributions. (obviously a diff’t TJ than Pettkus).

· However, a finding that a plaintiff is entitled to a remedy for unjust enrichment does not imply that there is a constructive trust.  “In order for a constructive trust to be found, in a family case as in other cases, monetary compensation must be inadequate and there must be a link between the services rendered and the property in which the trust is claimed.  

· In determining the adequacy of a monetary award, courts can take into account the probability of the award being paid.  To determine the extent of the trust, must determine what portion of the property is attributable to the claimant’s efforts.

· In this case she was entitled to a constructive trust on the basis that a monetary award would likely not be paid, and her contributions to the family assets.  The contributions resulted in a constructive trust on the entire value of the matrimonial home.

· To establish Unjust Enrichment:
i.
P must show D received a benefit either direct or indirect (e.g. money saved due to P's labour)

ii.
P must show a corresponding loss suffered by the P

iii.
P must show it is unjust for the D to retain the benefit w/out making some compensation.  This requires:

a)  D to justify the retention of the benefit

e.g.
D may argue P was under a duty to provide the benefit either under law or under contract.

e.g.
D may argue the benefit was conferred by P as a gift

b)  P to provide a reason why retention by D is unjust.

e.g.
P may show compulsion, transfer by mistake, or the provision of reasonably substantial services [the latter creates a presumption those services will be paid for (in both commercial & domestic situations) which D will have to rebut].

· A money remedy (i.e. damages) would be inadequate

Factors listed in Lac Minerals which tend to show an award of damages is inadequate:

· difficulty in assessing the amount of a money remedy

· property of a unique nature

· if the property may increase in value

· whether D is bankrupt

· the moral culpability of the D's act

Factors added in Peter v. Beblow:

· the difficulty of actually collecting damages

· don't want to impose unnecessary hardship on D by imposing a CT

· Whether there was some reasonable expectation on the part of P that P would share in a portion of property as opposed to simply receiving a return of money (i.e. in domestic situations).

· The existence of a link/nexus/causal connection between the loss suffered by P and the property in respect of which the claim is being made.

Establishing the link:

i.
McLachlin:  there must be a direct link; the standard is the same for both commercial and domestic situations

ii.
Cory:  the link can be direct or indirect; in domestic situations, the link need not be as "tight" as in domestic settings.

iii.
if P can't establish a link, court may still impose a constructive trust if there was a reasonable expectation of sharing the assets (i.e. in a domestic situation),

· Once the above is proved, how does the court establish the value of the Constructive Trust (i.e. what share of the assets is P entitled to)?

i.
Value Rec'd Claim;  What would D have had to pay in the open market for the services provided by the P?

ii.
Value Remaining Claim:  Determine P's proportional contribution and apply that to the asset.

note:
In Pettkus, Dickson said that given some substantial contribution by P and no accounting kept to prove the exact value (e.g. domestic situations), the contribution will be valued at 1/2 (it is open for either party to prove otherwise)

· Ct. must choose between: $ or const. trust, they are separate options.

· If $$ -- calculated on value received. If const. trust -- calculated on value surviving

· This case without adding anything new has perpetuated and confirmed that the CT is purley relief.  What are the consequences of CT being only relief?

1. Because it is at the discretion of the court, it will be imposed only from the time the court declares it.  If they decide that it is effective at the time of judgment, it means that all the regular benefits of CT aren’t there.  A CT will only be retroactive if the court says it will.  It depends on the equities between the P and D.

2. If a CT doesn’t automatically act retroactively, then it gives third parties a much stronger claim over it.  Basically, the court will have to declare that P has priority over creditors.

Korkontzilas v Soulos (SCC):  
Facts:
Real estate broker, who was to buy property for client, instead bought it for himself.  Clt applied for remedy of constructive trust wrt the property.  The value of the property had dropped, and D argued the court could only impose constructive trust where there was unjust enrichment, and here there was no enrichment.  2 judges accepted this argument!  McLachlin (4 judges) got it right:

Discussion:
· Unjust enrichment is an addition to constructive trust law, not a replacement of it.  Even if there is no loss, it is the gain to the fiduciary that is the subject of the constructive trust.
· In a fiduciary relationship, is the claim in constructive trust institutional or remedial? ( Remedial:  P must make out a case for a constructive trust (either personal reason or simply to ensure fiduciary’s act properly) & there must be no factors showing a constructive trust is unjust as against the fiduciary..
· In a non-fiduciary relationship, the claim in constructive trust will also be remedial.  Will only be institutional if a trustee uses actual trust assets in breach of trust (e.g. a transfer to a 3rd party  or an appropriation of trust assets).  Unclear if remedial or institutional if T uses his position to acquire trust assets.
· It’s about commercial morality: CT can be the appropriate remedy even when there is no particular loss to the P, but D has obviously breached a duty to them.  Can have a CT where good conscience requires it.
· Said that to award CT for “wrongful conduct” usually see the following:
1. The D must have been under an equitable obligation that is of the type the courts of equity have enforced, in relation to the activities giving rise to the assets in his hands.

2. The assets in the hands of the D must be shown to have resulted from deemed or actual agency activities of the D in breach of his equitable obligation to P.

3. The P must show a legitimate reason for seeking a proprietary remedy, either personal or related to the need to ensure that others like the D remain faithful to their duties.

4. There must be factors which would  NOT render imposition of a CT unjust in all the circumstances of the case (i.e. the interest of third party creditors are held to be protected.).

· The minority felt that you cannot have a CT if the defendant has not been enriched, or the P deprived.  This is how the law should be.  Relied on the majority from Lac.
· Good conscience is good because 
(1) it allows justice to be done in cases like this one 
(2) it does what the law of fid. is primarily designed to do -- act as a deterrent for breaches and 
(3) const. trust based on good conscience could serve as a remedy for wrongful acts that are not unjust enrichment (Reading v. A-G)

· Soulos addresses the uncertainty in good conscience because it is so general -- Ct. says that it must consider facts of each case very carefully.

SUMMARY: 

· It is clear we have come a long way in constructive trust since Pettkus, but have not come to an end

· Assuming PF seeking restitution(money rather than property) on “value received” basis, from a conceptual point of view, it is unclear what route the PF proceeds on or whether it can say “unjust enrichment” and try to get const. trust?

· We know that in const. trust, we can go beyond unjust enrichment to good conscience, but can we go further-could this get out of hand?

· Constructive trust and loss -- extremely unusual to find a const. trust imposed in such a situation, but if you argue breach of good conscience, you may not have to worry about causal connection anymore (this could be problematic)

· Despite what Cts. have said about considerations for const. trust, they are quite broad and still not certain where Ct. will impose these constructive trust (elements of finding one are very subjective)

· Still in dark about value surviving and value rec’d and Ct. has not considered 3rd option (ie getting $$ for value surviving)

Citadel vs. Lloyds Bank [and Gold v. Rosenberg]:
Facts:  
Insurance company deposited insurance premium payments in the bank on trust for its parent company.  The parent company was in financial difficulty and so arranged w/ the bank to have the money transferred to its account.  Bankruptcy.  Bank is sued; company argues knowing assistance.  Bank argued it only acted as an agent and thus there was no knowing receipt.  Problem:  the money was used by the parent company to pay down the overdraft it had w/ the bank.  This is knowing receipt but can the bank claim it was a BFPV w/out notice of the breach?

What is notice?
· the third party must have notice that a breach of trust has taken place through the transfer of the property to the third party; not simply notice that a trust existed.

Three Types of Notice in Knowing Receipt Cases:

a)
actual notice:

b)
wilful blindness/recklessness (i.e. not looking at the obvious);  will be treated as actual notice

c)
constructive notice:  there is enough in the circumstances that would have put a reasonable person on inquiry.

note:
bank was liable on basis of constructive notice.

Who bears the burden of proof?
· P must show there was a trust and a transfer in breach of trust.  Onus then shifts to the 3rd party to show they were a BFPV w/out notice.

note:
dicta in Gold says P must prove everything (i.e. including that third party was not a BFPVw/oN).  Problem: often only the third party can prove notice.

Air Canada v M & L Travel Ltd.
Facts:
Small travel agency, money received for tickets held on trust for the airlines.  Separate trust accounts, separate from the agency account, were not created.  Travel agent goes bankrupt; airline doesn't get its money.  Clearly there was a breach of trust on the part of the company as there was no money in the account when Air Canada called for it.  

Issue: 
Was there knowing assistance by the third party?

Held:
Principal (trustee) held liable because he took part in the day-to-day operation.  Agents (third parties) may be liable if they assist with knowledge in fraudulent or dishonest design on the part of the trustee.

Discussion:
Two questions:

1.  Has the trustee committed a fraudulent or dishonest breach?

Types of Breach:

i.
Innocent:

ii.
Innocent but Intentional Breach

i.e. trustee knows s/he is committing a breach but does it b/c s/he thinks it will benefit the beneficiary.

iii.
Intentionally Detrimental Breach

Fraud or dishonesty on the part of the trustee is a necessary precursor to establish knowing assistance.  Fraud/dishonesty defined as a “risk to the prejudice of the beneficiaries.”  This clearly covers intentionally detrimental breaches and may cover an innocent/intentional breach.

2.  Did the third party have actual notice, or was s/he willfully blind/reckless?

· Constructive knowledge (on part of the 3rd party) is not enough to establish knowing assistance.

Note:  McLachlin left open the following issues:

i.
whether there could be liablity if the breach was innocent (see Royal Brunei)

ii.
whether liability in a knowing assistance case can be based on constructive notice.

iii.
whether in a knowing assistance case, there can be liability if D does not benefit.

Royal Brunei Airlines v. Tan
· For knowing assistance, it is irrelevant whether T's breach is fraudulent.  If the third party had notice of the breach (requires actual notice or wilful blindness), s/he will be liable (for failing to stop it).

· The concern is not whether the trustee was acting honestly, but whether the TP advisor was acting honestly.  (Dis)honesty is an objective standard; i.e. third party will be liable if they failed to do what a reasonable person would have done.

· Drew a line though:  TP advisor cannot be liable to beneficiary for trustee's negligence or breach of contract b/c the relationship or contract is between the T and the 3rd party, not the B and the 3rd party [although the T can sue, and the B could get an order to get the T to do so].
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