McClean Spring 2005 Class Notes:

Trust0105
Did review of book list. 

In the faculty on Mon or Wed.

3 hours and 15 minutes reading time on exam. 

Open book exam = materials, course outline, notes. No textbooks or library materials. 

Introduction:

Definition of trust = An obligation imposed expressly by implication or by law whereby a person is obliged to deal with property to which that person has title for the benefit of people or purposes recognised by law, or for both. 

Obligation is an important word, all trusts are actually just obligations, are relationships, not stand alone entities like companies. 

Trusts can arise in 3 ways

Expressly

X transfers property to Y to hold for Z. 

Implication (implied intent)

Are often called resulting trusts because they result from implied intent. 
Imposed by law 

Constructive trust, does not relate to the intention of the parties but according to what the law thought was proper. 

Terminology 

Settlor / Testator / Trustor may make the trust. 

An act is required to transfer the property. 

May transfer full property at once, or may do many smaller transfers of subsequent amounts. Provision will be made in the trust for the trustee to accept further contributions to the trust. Trusts give lots of flexibility. 

Initial property may be called trust corpus / trust capital / trust fund / trust res. 
We must distinguish the corpus from the income because trust may treat capital gain in a specific way. 

Say capital is $100, and you buy some shares, say increase to $115 and also get a dividend as $10. 

Could say have a 25% return (accounts would say this), but for law of trusts income is only $10, and the capital gain is owed to those who benefit from the capital account.

Income = interest from bonds, dividends on shares, rent on real estate. 

Y is the trustee, the owner of the trust property; he would be on the register of owner of the land, or as owner of the shares. 

Z is the beneficiary. “Cestui que trust” is another term for beneficiary which we will not use. 

Timeline

1100 – Beginnings of trusts

Period 1

1535 – Statute of uses, prohibits trusts
Period 2

1650

Period 3

1800

Period 4

1900

Period 5

2005

Four things can be said of all of these periods:

1. Facts are always ahead of the law, law changes to match facts.

2. There is lots of flexibility

3. Trusts can be made secretly

4. How trusts are used has not changed over the periods, purposes are still the same, is a continuity of use. 

Facts ahead of the law

In period 1 trusts were called “Use”.  The word trust only started to be used in period 3. In 1400 half of land in England was held for “use”. There was no law written down, the facts were ahead of the law. 

Trusts are used in commercial context – pension trusts. Only in 1994 did SCC decide that pension trusts were really trusts and not just contracts – facts ahead of the law. 

This is disturbing for Quebec civil lawyers who like to have the law written down. 

Native communities use trusts when have land settlements with the governments – but no one quite knows the law controlling those types of trusts – facts ahead of the law, so you put in clauses and hope courts treat those provisions as you intended.

Flexibility

Once the trust is created you will be more constrained, but in creating it you have lots of flexibility – drafting is critical, trusts will last for many years, maybe 100. Can give trustees lots of flexibility.

But there are limits.

A trust is a transfer of property, so is open to usual grounds of attack, fraud, mental capacity, undue influence, mistake etc.

But there are some things peculiar to trusts: There were two attempts to abolish trusts completely, both failed, but had impact on the nature of trusts. 

Must be careful because courts will argue public policy when want to restrict what you can do with trusts. Rule against perpetuities – against public policy to allow perpetual trusts.

“Core features of the trust” – what are they? What must we always have? Consider divorce in which trust set up for the only child of the marriage. Trustees = trust company and the mother. Payments made to mother to use for daughter. Trust company wanted to tell daughter that she was a beneficiary when she was 19, the payout was only due when she was 30. Trust company said that they had an obligation to tell her. 

Drafter of the trust put in a clause saying that the trustee should NOT inform the beneficiary until she was 30 – is the drafter allowed to do this. The advice given by McClean in this case was that they had to tell, else how could the beneficiary ensure that the property was being dealt with properly.

Secrecy

Can have this – don’t tell excluded family members that they have been excluded.   

Want to keep the trust secret from creditors of settler and beneficiary.

Don’t want people with family property claims against the settler or the beneficiary to know about. 

May also want to keep it secret from the tax man, but may not be allowed to do this under ITA. 

But as far as law of trusts is concerned, you do not have to tell anyone – do not have to register it anywhere or anything – bill gates could put all his Microsoft shares in a trust for someone without anyone else knowing.

There are no reporting or registration obligations like for companies.

So trusts can be quite secret, but may be limited by statute – securities legislation may require reporting, tax must be paid, charity trusts must register if want tax breaks.  So there are statutory limitations on secrecy. 

The way in which the trust is used

For benefit of people and/or purposes. 

Trusts for people are divided into private trusts (families) and commercial trusts (often pension trusts). 

First nation’s trusts would probably be in the private category. 

Purposes trusts must generally have a charitable purpose, they will be invalid to the extent that their purpose is non-charitable. 

Settlors may have less worthy purposes than charitable ones – e.g. use of trusts to avoid creditors / tax / family property claims. These are the 3 “unworthy” purposes.

Say want to avoid creditors. 

There are 3 situations: 

1. Say you transfer because creditors are chasing you – you creditors can get transfer set aside as a fraudulent conveyance, even if it was a transfer to your children. 

2. In no financial difficulty, but want to do financial planning because you may get hit by a bus? So create a trust as part of the financial planning. If later get into debt, the property transferred before is protected. But when you put it into trust you transfer it, so you have no interest in it, so you loose control – do you want to do this?

3. Asset protection statutes – is a statute which helps you avoid creditors. Originally created in tax havens – all the little islands, but now some of USA states have them. They bring in business. Jurisdiction says that if you bring in money and put it in a trust here, then we will protect it from creditors after it has been here for the 2 year (or whatever grace period.) They will not enforce judgements against the trust, even if the settlor is a beneficiary of the trust. 

So can use trust to protect the trust against creditors.

Family property claims.

Originally could not make a will, just went to the oldest son when the father died. Some fathers said that they want to keep control of land when alive, but then not have it go to son when father died.

So create trust, give legal title to trustee, and keep beneficial interest, and then in your will you dispose of your beneficial interest.  

Trustees hold title as joint tenants, so when one dies the others retain their interest, and you can nominate successors to each of the part interests. So have three holders of legal interest, ABC, and then when each of them die there are nominated successors of legal interest DEF.

In BC today, under the wills variation act your will may be attacked if the will does not make enough allowance for wife and children. So although you can make wills today, you may not like the wills variation act influence and so you have the same problem as original trust makers were trying to fix, and so you may also make a trust to avoid the will problems imposed by the wills variation act. 
Trustee can be a corporation. Can say that ABC is the trustee, and that the income gets paid to settlor, but if want ability to use capital as well, can provide for “power to encroach”. Remainder clause may send money to VCDH, that way nothing will pass through your estate so family will get nothing. 

What if you suspect you will change your mind, may loose interest in VCDH, you can change a will, but with trust you are giving the property away. But you can put a term in the trust which allows you to vary the terms of the trust. You may even have the power to terminate the trust – but difficulties arise when you try to get too flexible – may be tax problems. 

Wills variation act only acts on wills, not trusts. 

Trust0110
See handout on uses of trusts.

Trusts can be used to avoid family property claims on succession.

Taxation.
We are avoiding tax, not evading it. 

You are allowed to arrange your affairs to avoid taxation. Government may change the rules to prevent circumnavigation of the tax legislation, but you can always arrange your affairs to avoid tax.

Consider the first of the five periods of trusts.  Even then there was tax payable on death. Settlors (S) wanted to avoid this tax. 

Tax liability goes with legal title, so long as legal title holder does not die then there is no tax.

So S will transfer legal title to ABC, equitable interest will pass on death of S. 

When any of A,B or C die their share of the legal interest would transfer to the other two, then the other two would pass what was the one who died’s interest to another person, so again have 3 holders.

Long before 1535 the Gov tried to abolish trusts. Common law courts decided that if ABC are legal owners then there is repugnancy with trying to give beneficial ownership to some other person, X. 
This was likely under pressure from the king who was losing too many taxes. 
But at this time most of the land in England was held in uses. So all these rich people lobbied and put pressure on gov. But the crown had incited the judges to decide one way, and now they could not go back on their theory of repugnancy. 

King went to the Lord Chancellor – secretary of state for all departments. He was able too read and write, he was not a lawyer but a clergyman. 
King asked him to reinstate the method of uses. 

Again it is after the event that someone is trying to create a rationale to say the uses, which have been around for 200 years, are valid. 

LC said that ABC are the legal owners of the property, he would not challenge the common law courts, and he could not say that X was the owner. So MUST have a trustee having legal title. This was not changed by LC.

But he said, if indeed ABC are the legal owners, you can oblige them to use their legal ownership to the advantage of X. So here trusts were made an obligation. 

So the trust is a prime example of “equity acts in personum”. Equity gives control of people not property. In this case the trustees must act in a certain way. Equity seldom gives control of property.

At the start some people did not want to pay attention to LC. But then you may have been sent to tower of London and tortured, so from then on people did use the property for the benefit of B. 

So as a result of political pressure you were now forced to use the land for the benefit of X. 

On what legal basis was LC able to do this?  LC said that how could the legal owner say in good conscience that they would not use the property for the benefit of X if the common law (legal) owner had promised to use it for X’s benefit. But in some cases the LC was effectively saying that even if you have not promised you are still required to use it for the benefit of X. So LC’s idea of conscience applied. Equity varies with the length of the LC’s foot – famous quote. 

So originally there was an inflexible approach to equity applied by each individual LC. 

LC ran the court of equity or court of chancery. 

Two set of doctrines: Equitable or beneficial interest, other is equity of redemption in case of a mortgage.  So we have equitable interest and equitable remedy. 

So the LC resurrected the trust when the king wanted him to. 

So the first attempt to get rid of the trust failed, but another was made by the statute of uses in 1535. SOU said that if the equitable title would be ascribed to a beneficial owner, removed from the trustee, then the legal owner had to pay all of the taxes etc. 

But there were ways of getting around the statute and uses were now not as popular / significant as they used to be anyway. 
But then in about 1650 the courts decided that they could resurrect the use. The statute was not repealed, it is actually still law in BC today. But feudal taxation had ceased to be relevant for crown revenue. So now they could resurrect the trust because did not have to worry about undermining uses. 

Statute of Uses 1535 made “A to B for the use of C” just “A to B”.  But statute badly drafted and some uses remained.

Before SOU, the transfer of beneficial interest to C was void for repugnancy. 

Immediately after SOU, the legal interest would go with the beneficial interest. 

Then one judge said that the transfer of the equitable interest to C would be valid. 

So people started using the words “in trust”.

Was a judge made decision to resurrect the trust. 

4 points of what happened in 1650 – 1800

1. Trust is just the modern version of the use – there was been continuity. It is still an in personum right to force the trustee to use the property for the benefit of the beneficiary.

2. Same purposes in creating trusts, secrecy, family claims etc.

3. Lord Nottingham was LC 1673 – 1687, was in the period just after the modern period started. Doctrine of notice came from him. He invented the rule against perpetuities. Succeeded by Lord Hardwick 1737-1756. Started law of notice and registration of title. He solidified the view that equity acts in personum: Case of Penn v. Lord Baltimore 27 E.R. 1132. had nothing to do with trusts. Penn was the founder of Pennsylvania and got in argument about boundary of Pennsylvania with colony with Baltimore. Penn said Baltimore broke the agreements, sued him in England. Baltimore said that only a local court could rule on title to land and that he would have to be sued in USA. Penn said that was not bringing an action for declaration as to title, but wants a contract enforced of which the subject matter happened to be land. Just wants contract to be met – in personum. The court applied the contract, and the rule remains ( No such thing as a trust, must sue trustees. Must sue the trustees where they are located. So that is why Penn was able to sue in England.

4. Although the basic jurisdiction is a right in personum, it has acquired some property aspects. There are two aspects to this. 

Point 1

Consider Transfer to T for benefit of wife for life, remainder to children. Say wife and children want to know exactly what they have been given – they have been given in personum (IP) rights against trustee. LC said that will model equitable life interest on the common law idea of life interest. Legal title defines who is entitled to possession. But LC said that the trustee can be obliged to develop an income flow and direct it to the B. 

May be that there is a clause which says that T is the legal owner, but if wife wants legal ownership she can ask for it to be transferred to her. 

When we say remainder to children. Children can call on the trustee to transfer the legal title to them when the wife has died. 

You can assign your interest. Depending on how the legislation is drafted, the wife’s interest and the children’s interest may be subject to tax and family claims. 

But we see the court of chancery is giving rights to the BO which would normally attach to legal owners. But not all equitable interests are transferable. But to some extent you can deal with equitable interests like legal interests, so although it is a right in personum we see it having aspects a right in rem.

Point 2

When trustee transfers legal ownership to another party without permission, then the claim is against the trustee, not against the person who took title. So would only have a claim in damages for the breach of trust – is not a right in property, so you cannot get the property which was wrongly transferred. But LC would not allow this. Treat the 3rd party like you treat all others in court of equity ( can you as the transferee use the property in good conscience for yourself, or should you still be forced to use it for the B? 

Say the transferee got it for no consideration, then should be required by good conscience to use it for the B now that he knows that B was actually the B.
What if you buy it. Often trustees sell trust property for legitimate purposes, it will benefit for B. But here the transfer is assumed to be in breach of trust. Then you have to consider notice. So again based in good conscience. If you have express notice or constructive notice (if you had made reasonable enquiries you would have known) then you will take subject to the trust obligations even though you paid for it. 
The onus lies on the transferee to prove BFPforVWN. If there was a breach of trust you still have claim in damages against trustee (in personum) but may also have claim against transferee, but not if BFPforVWN. Legal title does not hinge on BFPforVWN, but new legal owner may have to use it for benefit of B. So here again we see that the B has more than just an in personum right against the T.
1800 – 1900

Early 1800’s – Lord Eldon 1801 – 1827. Very reactionary member of the court. 

Did not like equity varying with length of LC foot. Wanted equity settled like CL doctrines, not all unclear like they were when he arrived. 

Tried to make rules tying the judicial decisions together. 

Wrote long judgements, and took long to hand down decisions. 

Eldon made equity more rigid, but this did not have adverse consequences for trusts because society and economy was stable, was no tax, most trusts dealt with land and were simple. 

Trusts gets ahead of the law. Doing things with trusts which the courts had not approved of or laid down the law.

Nature of wealth changed, land less important, personal property became relatively more important than it had been.

1900

Then 1900’s were volatile, 2 WW’s, depressions and booms. Difficult to manage land and other assets in this up and down time. Growth of professional managers. Trust companies, accountants, lawyers. Fundamentals had not changed. Still want flexibility, even more so in unstable economy, want secrecy and to avoid tax and family property claims. Battle between taxing authority and trusts. Taxing authority never tried to abolish trusts, just tried to tax the trust. So lawyers draft trusts in different ways. 

Tax department got a famous tax lawyer to draft the legislation, other lawyers were not happy. 

REMEMBER THE BASICS - All very well to have tax avoidance trust, BUT the trust must be properly made. Remember Kroft saying that you must create valid legal relationships. So no good being a tax expert if you don’t know trust law. 

Express trusts

If you are setting up a private trust, likely for a family. Probably trying to protect family assets to provide for future generations. But may have other specific purposes, take care of children. Prevent children blowing money.

You can divide trust provisions into two categories – keep these in mind, are not actual terms of art, just McL’s guidelines. 

Dispositive

Tell you who the beneficiaries are and what benefits they will get.

Three patters as to how this could be done, but are not the only ways to do it, are just patterns.

· Could be precise – no room for adjustment, no discretion on trustees. This gives certainty. But what if the income is not sufficient for particular beneficiary in the way the trust is working, then can’t change things. So put in power of encroachment. Allow use some capital for benefit for B’s. But now B’s will be asking T’s to encroach all the time – do you want this? However rigid trusts are vulnerable to “anti unworthy purpose legislation” - easy to draft legislation to attack the trust if the trust cannot change. 

· So consider if S just names a group of B’s. Then says to T that you should pay B’s as you deem appropriate, and then divide remaining capital by the division date (DD). But which B gets what lies with T. But the T SHALL make some form of distribution. Can say MAY if you want to give the T even more discretion. But then you better be very clear about what happens on the DD. This also makes the life of the trustee’s more difficult. But are more flexible so “anti unworthy purpose legislation” can be avoided. Also trustees can decide how to use capital – don’t give money to extravagant B, rather buy a house owned by the trust which B can use. Also if B gets divorced then the ex will not be able to get at the money. 

· Use an offshore trust. Or use a charity as a beneficiary, say the W.W.F. but tell the T that they can name/change beneficiary as you want. This gives the trustee even more discretion. This sort of trust may also allow un-naming of beneficiaries. Can appoint child as B, make payment, and then un-appoint the child as a B. So are only a B for a very short time. So if the child then becomes bankrupt, they are not even beneficiaries under the T so cannot attack the trust. This method, like the second one, is way ahead of the law. Only in 70’s did HL decide in a 3:2 decision that these types of trusts was permissible.

Administrative

How the trustees are appointed and what powers they have
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Were talking about how you can draft trusts.

Can allow varying degree of flexibility

1. Allow no discretion.

2. Can allow discretion on how the trustees can distribute the funds.

3. Allow trustees to determine who the beneficiaries are.

Courts had to decide whether versions 2 and 3 were even acceptable. 

Administrative provisions:

Can also be detailed or sparse as desired.

Consider shares in family trust. May be told how to administer those shares. 

Trusts last long – up to 80 years or more. So typically give trustees broad discretion. 

Trustee can be said to have as much power to deal with property as he would have if he was the absolute owner. 

But most trusts give a general power to the trustee and then a list of specific powers, lend or borrow money, buy or sell assets.

The well drafted trusts will also have admin clauses for replacing trustees or remove them if they are not acting properly. 

There are some provisions about the liability of T for breach of trust. 

Is provisions for payment of trustees. 

So admin terms can be sparse or detailed. 

Purpose trusts:

We said a trust is an obligation, enforceable by the beneficiary. But what if trust was said to be created for the purpose of clothing dogs walking the streets of NY.

Who will enforce it. Dogs can’t sue. 

Who enforces purpose trusts – this is an old problem, but came up with solution a long time ago. 

Are some purposes which are beneficial to the community – we don’t want to loose these, call them charitable purposes. But non charitable purpose purpose trusts are void. 

But who will enforce charitable trusts – LC said that the attorney general must do it, that is still done today. 

So charities can rely on AG to enforce trusts in their favour. 

The drafting of charitable trusts must contain despositive provisions to say who will benefit. Can also be broad and leave exact charity for determination by T. Can also be broad or specific in admin provisions. 

If say that T can specify purposes, then will be void as non charity purpose.

But if say T can decide which charity, then is a charity trust and will not be void.

Commercial trust

Are trusts for people, although set up in commercial setting.

Serves same purpose as a company. 

Ltd liability company arrived in middle of 19th cent, but before this you could use a trust as a substitute for companies.

Serve the same purpose – divide the burdens and benefit of ownership. 

Provide those who benefit with limited liability i.e. is the same for B under T and for company member. 

But there is an important distinction – “Who owns the property?, Who manages the property?, Who receives the benefit?
Company is a legal entity who owns the assets, managers manage, shareholders are beneficiaries. 

In a trust the Trustees own AND manages, the B benefit.

We say the trust does something, transfer to the trust, but we should actually say to the T for the benefit of the B, but this wording is too clumsy for everyday use. 
Trust does not own shares, trustees own shares. So unlike a company the actual trust does not own anything, the trustees who manage the trust own the assets (legally).

Investment trusts - Trusts are often investment vehicles, manage funds for benefit of trustees. Trusts for bond holders are also investment trusts.

Pension trusts – hold huge amounts of assets, 25% of shares on stock exchange are held by pension funds / trusts. 

Should we apply the rules for private trusts to commercial trusts. What if set up trust for grandkids, and then there is also a trust for shareholders, should the rules be the same?

You may want to draft certain rules OUT of the trust. 

Express trusts

Creation

1. Must ensure it is validly created. You must get title into the name of the intended trustee, who is the trustee? 

2. You must satisfy the three certainties:

Certainty of property – do we know what property has been put into trust?
Certainty of intent/words – did you intend to create a TRUST.

Certainty of beneficiaries – people or charity?

3. Formality. 

These are the major requirements for all trusts, although detailed rules will be different for trusts for people and for purposes. 

Deal with transfer of property first:

Normally the property is already owned, but what if will only acquire property in the future? We’ll first consider that they already own the property. 

There are no special trust rules. Apply normal transfer of property rules. 

Consider trust created by will. Have testator transferring property to T for benefit of B. 

Now we are only looking at the transfer to the T. Later will deal with “for the benefit of B” stage.

Must be a valid will: In writing, signed by testator, 2 witnesses. 

Can also set up a trust intervivos. Can set up by a personal declaration without doing a transfer, say “I hold this property in trust for B”, title does not move from settlor. We must still identify the property, but the title stays in one place. 

Are no special rules for transfer if you do want to transfer, but must follow the different rules depending on the type of property that you have. 

Orthodox law – Milroy v Lord (1862), in conservative period of the periods we discussed. This is one of the dozen or so seminal cases in trusts. 

Thomas Medley (TM) wanted to transfer shares in a bank to Lord for benefit if Eleanor (E). Then TM married L’s daughter. TM died. Now need to know if his widow (L’s daughter) gets the shares, or does E get them.

Case stands for 2 propositions:

1. The settlor must do all that is necessary having regards to the nature of the property to effect the transfer. Shares were issued on the basis that they would only be transferred if the names in the registry were changed. Here only the share certificates were handed over. So there was no transfer. There was an elaborate trust document signed by TM and L – but this does not mean that property was transferred. Drawing up a document does not create a trust. In fact the document lied when it said that the property had been transferred. In this case L actually carried on all of TM business, had a POA, so he could have transferred the shares to himself, but he did not. (Note there is an exception to the general rule that if B has a POA from A, B is not allowed to transfer A’s property to himself, B. The exception applies when B transfers the property for the use of C. s.27 of the Property Law Act states the original rule. If the POA explicitly says that can transfer to yourself then you may be allowed to!) So E could not say transfer the shares to yourself as T because I as B say so, because L was not actually the T. So the dividends given to E were actually just gifts, even though they all thought for many years that there was a trust.  Moral of the story – make sure that the trust property has been transferred – double check this. Just because they think it has, has it actually!!!

2. If the property owner intends to use one type of transfer, and fails, the courts will not do a rescue job and say the transfer was completed by some other method. TM wanted to benefit E. TM could have made a personal declaration of trust, or could have made a simple transfer directly to E. But you will fail if you argue that TM clearly wanted to benefit E, so why don’t we say he made a personal declaration, court said no – if you intend to create trust by transfer to 3rd party, then we will not fix your failure by saying there was a personal declaration of trust. 

Slight relaxation of the orthodox position was made in Re Rose (1952) – 100 years later than Milroy.

Related to a tax issue.

March 1943 – wanted to create trust, handed over the shares, was registration in the books of the company in June 1943. But the testator died in April of 1948. Tax provision said that you included in the estate all voluntary transfers made in 5 years before death for tax purposes. 

So when did transfer happen – March or June?
Tax authorities argued Milroy and said that transfer only complete on registration. And said that the courts will not help you if you failed to do what you intended to do. 
Court said two things:

1. Things are different if there is an appropriate document – but McC says this does not make sense, how does document help, you still have to do something with the document. 

2. This is the useful proposition – if the transferor had done all that was necessary to put the transferee into the position in which the transferee could complete the transaction by themselves, that would be enough. Then in the interim there will be a constructive trust on the transferor for the transferee. This prevents the transferor from pulling the transfer back. Some purists still say Milroy is right and that this was a bad decision, but most accept that if transferee is in a position to complete, then that is enough. 

Are some exceptions to some of the rules:
Rule:

To the rule that you must do everything that is necessary (Milroy rule 1):

Exceptions:

· s.59(3) b and c of Law and Equity act – these may help out if not all has been done but you still want to complete the gift, but this act only applies to land.

	
	59 (1) In this section, "disposition" does not include
	

	(a)
	
	the creation, assignment or renunciation of an interest under a trust, or
	

	(b)
	
	a testamentary disposition.
	

	
	(2) This section does not apply to
	

	(a)
	
	a contract to grant a lease of land for a term of 3 years or less,
	

	(b)
	
	a grant of a lease of land for a term of 3 years or less, or
	

	(c)
	
	a guarantee or indemnity arising by operation of law or imposed by statute.
	


(3) A contract respecting land or a disposition of land is not enforceable unless 

	(a)
	
	there is, in a writing signed by the party to be charged or by that party's agent, both an indication that it has been made and a reasonable indication of the subject matter,
	

	(b)
	
	the party to be charged has done an act, or acquiesced in an act of the party alleging the contract or disposition, that indicates that a contract or disposition not inconsistent with that alleged has been made, or
	

	(c)
	
	the person alleging the contract or disposition has, in reasonable reliance on it, so changed the person's position that an inequitable result, having regard to both parties' interests, can be avoided only by enforcing the contract or disposition.
	


· Proprietary estoppel – may allow court to deem the transaction complete.

· Doctine of Donatio mortis causa (DMC) – where there is an incomplete gift this may help. There are 3 requirements. 

1. Must be a gift in contemplation of imminent death

2. Effect of gift must happen on death, like a will, but here there is no will.

3. There must be some attempt to transfer the property inter vivos. Often DMC is the handing over of keys to a safety deposit box or keys to the car. 

Then if the donor dies it may still be a valid gift. Only if the donor dies i.e. it is not valid until death. So if the intending donor recovers from the near death illness the gift is automatically revoked. Can also be expressly revoked before death. Will become ineffective if the donee dies before the donor. 

But if there are shares in the safety deposit box? ( then you will transfer the shares without the registry change of name.

Not clear if it applies to land, historically it did not, but now it might.

If will and DMC contradict, the specific DMC gift will take precedence unless the will specifically covered the same property – in which case McC is unsure what will happen? Will depend on facts.
Rule:

Second rule in Milroy

Exceptions:

Strong v Bird (1874)

Jessel M.R. – was a bold judge, here he goes back to first principles.

Mother lent son, Bird, money – orally forgave the debt, do the beneficiaries of the will deserve the debt to be paid into the estate like other outstanding debts? 

The oral forgiveness was not effective then and would not be effective today, would have to be under seal if was for no consideration. 

On death legal title goes to administrator, so Bird was now the person who owed the money, and he was the person who was owed the money. So legally they cancel out. 

But what about in equity. Is a matter in good conscience. Bird is the legal owner, but in good conscience he cannot cancel the debt, normally we would have required him to pay the debt, should the coincidence that he is executor of the estate relieve him of that burden. 

So must test the conscience of the person who held legal title. His step mother clearly agreed to forgive the debt. That intention remained until death – this is important. So he should be allowed to take advantage of the technical legal argument and treat the debt as extinguished even though would not have been able to do this if he were not, fortuitously, the executor who got legal title. So made an exception to 2nd rule in Milroy and here they fixed a failed voluntary cancellation of debt. 

All of the exceptions to the first rule can be used to create trust, but not clear that can use the rule in Strong v Bird to do so, Case of Re Halley (page 15). There was said to be a valid transfer, although McC doubts this. Then they argued Strong v Bird.

Grandfather transferred to Daughter for benefit of Granddaughter. 

But did not actually transfer the shares to the daughter in the lifetime of the father.

Daughter was executor, she got legal title on death of GF.

Court said that there was no trust. 

Daughter was never in a position to decide what to do with the shares. She was always holding either for the granddaughter or for the residuary legatees. The dispute was between granddaughter and the residuary legatees, they said they want everything not otherwise disposed of. 

So the rule in Strong v Bird was not allowed to create a trust where the intended trustee became the executor. 
General exception to rules:

The unorthodox approach. 

Courts will sometimes go against the rules without referring to a clear exception. 

Is one rationale given for going against the orthodox rule. 

Pennington v Waine (2002) 2 All E.R. 215.

Aunt owned shares in corporation, wanted to give 400 shares to nephew. Told him that, and signed a document of transfer, gave the signed certificates to her auditor. Also wanted the N to become a director, signed those documents, and he also signed, but the shares were not registered in his name. Neither knew he needed to be a shareholder to become a director. She died. Her will did not refer to 400 shares, but left additional shares to the nephew, and these combined with the 400 would give a controlling interest. So was there a valid transfer of the 400? Milroy would say no b/c there was no registration in the books of the company, and N was not in a position to complete. But 2 of the judges in CA said that if there is a valid document of transfer (in this case the contract the aunt and the N signed) then a court of equity will give effect to the intended transfer if it would be against good conscience for the transferor to not complete. 
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We were looking at Pennington v Waine

Aunt intended to make gift to nephew, there was no registration of the shares, and he was not in a position to complete the transfer. So did not conform with Milroy, but all three judges said that even though orthodox requirements were not met, it would have been unconscionable for the transferor, or her executor, not completing. 

Court said that Aunt intended to make transfer. Nephew was told that the transfer would be done. 

There was delivery in the sense that the document was given to the aunt’s accountant, well this could be to hold for the aunt, but the court said that it may have been delivery – is not clear. 

Here we see distinction between solicitors law and litigators law – solicitors should comply with Milroy, then litigators can argue Rose and Pennington if you they need to. 

Sometimes settlor wants to create trust in land, land should be registered in name of trustee in land title office, but sometimes settlors do not want to do this.  Firstly the trust document must be filed in the land title office – becomes a public document, and “in trust” gets written on the fee simple title document. Secondly there is a property tax payable when register – so may not want to register because wants to avoid tax – so may apply Rose and put transferee in position to do all that needs to be done and then leave it there. 

Ancillary matters:

Consent and knowledge of beneficiaries or trustees.

Valid trust can be created w/o knowledge or consent of B. Similar to the general rule that do not need to have knowledge of the gift, although when they get knowledge they can refuse. 

In case of a will, title vests in executor, so if trustee in will does not want property, they have no choice, they have to deal with it.

But there may be a problem with an intervivos transfer. Say trustee is not aware of the transfer. Trustee can disclaim the transfer and say that they do not want to be the T.

If T disclaims trust, then it is as if the transfer never took place, trust not created and then B loses out. 
But there is some authority is that title does go to T, but then reverts back. Under this reasoning, the reversion is subject to the equitable interest that was created for the B for the short time that the transfer was valid i.e. before the T refused to be the T. So the good practice for intervivos trust is to get permission, do not surprise the Trustee. 

Sometimes get cases where S wants to create trust for property which will be acquired in the future. Can you be bound to do this? Can enter into a contract, or require a covenant (promise under seal – then do no need consideration.)

Say S (settlor) enters into contract with B that will transfer to T for benefit of B. Could be a pension trust, employer will pay money to pension trust. If S did not do it, then the B could sue. Make sure you get security for the future payment if you are B making such a contract, else company may have no assets in the future when you sue on your contranct. But what when the intended B is not party to the K then there is a problem. 
Consider this, a case that unfortunately never went to trial: grandfather transferred shares to his son to hold in trust for grandchildren. Covenant by the GF that if acquire other shares, then he would add these extra shares to the trust. Then G kids grew up and GF no longer liked them. GS told F to enforce trust for the extra shares. GF told son to not transfer the shares. Son is in a dilemma. T can ask the court for advice and directions. (See bottom of page 11 for cases with questions like this.)  But before you ask the court you must think of what they might say. Here they could have said any of three things:

1. Court may have said GC were not allowed to sue because they are not party to the contract. 
2. Court may have said that it was a choice for the Son. But this is not the answer the Son wanted – he wanted the dilemma solved. 
3. Court could also have said that you hold the covenant as a trustee, and must exercise rights for the benefit of the B – so you have a duty to sue your father on behalf of your son. 
There was authority for all three possible answers. So if you are drafting one like this with a covenant, say “the T holds the covenant as an asset as part of the trust”, this will force the son to sue the grandfather. Think about this whenever there is an issue about future property. 

Certainty

Assume we have title in the trustee! Remember that is always the first question, then consider 3 certainties.

Make sure that the 3 certainties are satisfied: property, intention, B.

First 2 quite simple, last one not so much.

Certainty of property:

Also called certainty of subject matter.

There are three ways in which this phrase can be used.

Whether the property made subject to the trust is clear. When created by intervivos or will the property will normally be clear. If not clear then there will be no transfer in the first place. Often less clear when there is a personal declaration of trust. See p20 example #5. 

The issue of future property can also arise w.r.t. certainty. 

Re Beardmore. 

Divorce separation agreement. Want to capture existing and future property. 

See p18 – “hereby”, but court said that overall it was a will, and was only to take effect on the husbands death, so it is the property when he dies that is being dealt with. But it was not valid as a will b/c did not have 2 witnesses. 

Also would have been invalid for uncertainty of subject matter, but many wills are unclear – “shares of the residue”, so the court probably meant that even if it was an intervivos document and not a will, it would have been too uncertain to be valid, so it failed either way. 
So to prevent this type of error should enter into a contract between executors and S under which the executors would be required to identify the property on the date of death and then make the transfer to the children. But then S could unload all the property before death – so add clauses to the covenant to ensure this. Again need to capture future property by contract or covenant. 

Second meaning of certainty of subject matter – amount going to the particular B must be clear, as opposed to certainty as to the total original amount going into the trust. While T may not give exact amounts, it must at least set up mechanism for determining the amounts to go to the B. May say the T “must” do certain things on the “division date” (DD) for the benefit of decedents who are the B. Must make final and complete distribution on DD. So although you do not know how much each B will get but do know who they are AND how the distribution will be made.
But then you could say that the T “may” do certain things.  

Boyce v Boyce p20 item #3,
But note the date of this case 1849, is in the centre of the conservative period – had to do things exactly, else lose out.

Husband set up a trust by will. Property was 4 houses. Income was payable to wife. 

Had a discretionary mechanism for what happened when mother died i.e. she was to pick a house to go to Maria and then the others would go to Charlotte. But Mother (wife) died before exercising her discretion, court said gift over was void, property comes back to estate of S. So there should always be a final mandatory provision if the discretionary provisions are not met. Most S do not want property to come back to them, for tax and other reasons. 

Third use of certainty of subject matter relates to repugnancy:

Say T told to hold for benefit of B, but what is left on B’s death goes to B2.  Is the gift to B2 void for uncertainty? If this is an absolute gift to B, then cannot make a further disposition – so this is not an uncertainty problem, it is a repugnancy problem, although sometimes it is said to be an uncertainty problem. 
Certainty of intention

Also called certainty of words. 

Arises on a transfer and on a personal declaration of trust (PDOT).

All cases in this area turn on their particular facts, does language or conduct indicate an intention to create a trust. There is no formulae. Don’t need to use the word “trust” when you create a trust, and you may use the word and not actually end up with a trust – look at language as a whole. But good to know which way courts will lean, towards or away from a trust being imposed. 

Before end of 19th cent, courts gave effect to vague/precatory language – “in the expectation that my wife will look after the children” (or other such words) is the wife a T or a B? Courts said T, but now courts are more inclined to say that it is a serious matter to impose a T on someone, so must be clear if you want to create a trust. 

Hayman v Nicoll p21.

Ignore the secret trusts part of the case for now.

Did the words “in full confidence” create a trust? 

NSCA said that created a trust. 

SCC said (p26) we need clear words, and that those words do not create a trust, was a gift, went to the wife’s estate when she died. This is the leading case on intention to create a trust – MUST BE CLEAR.
Gets more difficult with PDOT.

Glynn case – page 7. 

Died 40 years after PDOT – were the shares now part of the estate, would not be if the shares were put into trust. Certificates were issued to the sons by the father. 

Father signed off on audits in which sons were registered as the share holders. 

Court said that it is the original intent that is relevant. Did he intend to create a trust at that time? Court said that he DID intend to hold the shares in trust that he had just bought for his children. Father was just in breach of trust for carrying out some of his obligations under the trust, i.e. not always using the shares for the benefit of the kids – does not show that he did not intend to create trust. Also the father was held to have NOT reserved a life interest.

Generally ensure that you client S understands how the trust operated. It is not the S’s trust to control – he has given the trust property away – they no longer have any beneficial interest in the property. 

Also there was no secrecy in this case, they all knew that originally that the trust was going to be created. If it was totally secret, then is more difficult for the court to say that there was intent to create a trust. 

But PDOT can create a valid trust – obviously, just need all the elements. 

There are no strict formality requirements, but is best to draw up a document with all the terms and have it signed and countersigned. 

In Canada if S reserved a life estate then there would be tax payable on death as the shares passed to the estate.  

Certainty of beneficiaries

Difference between trusts for people and trusts for charity.

We will deal with trusts for people now, charities later. 

THERE ARE FOUR ISSES:

FIRST: Who are the B? How are the B to receive benefits?

Generally there are 4 types of trusts:

1. Absolute trust: Income to wife, on her death, capital to my children.

2. B are my descendants and the T must distribute as he sees fit, but on DD the T must distribute the remaining assets. (Discretionary).
3. B are my descendants and the T may distribute as he sees fit, but on DD the T must distribute the remaining assets. T may have power to name B’s. (Fiduciary).
4. Give to T to hold for my wife for life, and then on her death the property is to go to children as my wife appoints, but in default of the appointment, it goes to VCDHome. Note it is not given to wife as a trusee. She has a “bare power of appointment” – she does not have any obligation to make or consider the appointment, but if she does not then it goes to the VCDH. Must put in this contingency item else goes back to estate. 

Both the must and the may versions can be called discretionary trusts, and to distinguish them they say that the must is a “trust power” while the may is a “mere power”. Alternatively only the must version is called a discretionary trust (T must exercise discretion), and the may version is called a fiduciary power. McClean uses the second set of terminology. 

Regardless of the terminology, in the must version the T must do it, but in the may version the T can consider what is proper. In may version the T only has to consider it, but not actually make the distribution.

SECOND: Is there linguistic certainty?: Are the B’s clearly described?

A trust “for children” is quite certain. 

Trust for “those to whom you owe a moral obligation” – this is void for uncertainty of B.

Then there are the inbetween examples: “my family” – is this wife and children? and grandchildren, cousins? Who knows what court would say – although courts often try to enforce documents. 

Consider case where you say you are a child of Bill Gates, so you have right to his trust as a B. Say you go to court, there will be uncertainty as to whether you are a child, but does not make the class uncertain – this is evidential uncertainty, so don’t worry about evidential uncertainty when you consider whether or not the language is clear – “children” is clear. Just make sure the definition of B is clear.
THIRD: Certainty of Beneficiaries (also called certainty of objects). To have a valid trust, is it necessary for it to be possible to draw up a substantially complete list of B? or is it enough to say whether any particular person is a B? Must there be “total / complete ascertainment” of all the B, or is it only necessary to do the “in/out test”. 

RE Baden’s Deed trust  p29

Clause 9 was in issue. Wording was something like “T shall apply income at their absolute discretion for any officers and employees, ex officers and ex employees of the company, or any relatives or dependants”. 
What is the obligation – is it “must” or “may” – court said that “shall” pointed to “must”, and that the language as a whole generally pointed to must, so had a discretionary trust.

Before Baden.

For absolute and discretionary trust – need to know all B, must be able to make a list – total ascertainment. 

For fiduciary and bare power, do not have to know who all B are, an in out list would be enough.

After Baden

Need total list only for absolute trusts, and in out test will be OK for discretionary, fiduciary and bare power trusts. 
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We were looking at the 3rd of the 3 certainties – certainty of beneficiaries.

Summary of last time:

We are looking at trusts for persons.

In dealing with trusts for persons there are 4 questions:

1. How are the B determined and what benefits will they get:

Can have four types of trusts
· Absolute: Explicitly tells you who the B are and what they will get. 

· Descendents are the B and the T MUST, at their discretion, make distributions, and should have provision for final distribution on DD. 

· Descendents are the B and the T MAY decide when and if to distribute, no obligation to actually distribute, here it is even more important to have a final distribution on the DD. At a minimum the T must put his mind to the distribution, but does not have to actually make a D.

Must and May types are sometimes both called discretion trusts, and then you say the must version is called a trust power, and the may version is called a mere power. This is the way they describe them in England. In the Badden 1 case they shorten these to “trust” and “power”. But McC calls the must version a discretionary trust and the may version fiduciary power. But remember that all powers of T are fiduciary if they are exercised on the discretion of the T. 

· Trust for wife for life, and wife can choose kids to take the remainder, else goes to VCDH.  This is a bare power – wife can choose to act or not act, does not even have to consider distribution. 

2. Is the description of B linguistically certain? Read the document to decide this. 

3. Is it necessary for certainty of B, to be able at any time to compile a complete list of all B’s – total ascertainment, or is it enough that can perform the in/out test when asked if particular person is a B under the trust?
Re Badden
Pre Badden the Broadway Cottages test applied:

Pre Badden

Post Batten

Absolute
list


list

Discretionary
list


in/out

Fid power
in/out


in/out

Bare power
in/out


in/out

This is one of those fundamental cases.

In Badden the S has set up an intervivos trust (IVT), the executors named in the will started an action against the T, saying that the IVT was void. The obligation of the executor is to gather all of the assets of the testator, else will be liable to the B under the will for failure to collect. So if S had made void IVT, then the executor has a duty to recover those assets – so there was nothing wrong with the executor attacking the validity of the trust, but in this case the motivation was taxation, because if IVT was void then assets go back to S and create tax problems. So they had friendly litigation so court would say is a valid trust –executor actually wanted to lose the case. So then could show tax man that the trust was valid, although they had doubts themselves.

Court said it was a discretionary trust, B are set out, T are obliged to make certain distributions. 

Was assumed to be linguistically certain, but then got to the listing issue.

List was not one which would allow total ascertainment. 

Basic reasoning reflects 2 fundamental issues.

FIRST - Court wanted to give effect to the intention of the S. 

If say to T, here are the B, you must, at your discretion, decide how and who to distribute to. But then for T to make a rational distribution they have to know who all the B’s are.

3:2 house of lord split.

The 3 said that the S could not have expected a complete list to be drawn up, because S was broad in saying who the B’s were. And if that was the approach of the S, then the court should not require total ascertainment – intention of S is supreme. But now what about administration ( second issue:

SECOND - Court wants to ensure T are properly administered – trustees must be accountable, court must have ultimate control. 

So how does this control desired by the courts apply to the 4 types?
In extreme cases, absolute T or bare T, it is clear, the T has little discretion, but in between it is less clear. 

In absolute T the court just applies the words.

In bare T the role of the court is negative. Court will just ask if wife appointed someone who fits within the group of B, just ask if appointee is in class, and check that the appointment by wife is bona fide, did she only take proper factors into account when selecting. Mother was held to not be allowed to exclude son because he married non-jewish women. But if the bare power holder does not make a decision then the court does not have to either.
So this covers absolute and bare power trusts.

Fiduciary power T: Court also plays a mostly negative role. Court will only check that T is considering making a distribution, if T is not doing that, the court will replace the T. But if the T has made an appointment, the court will just check if the transferee is in the group of B, and that it was bona fide, it is an after the event determination by the court.

Discretionary trust: If T failed to act, and remember that they MUST act, then will replace the T. If new T does not act, or there is no time to appoint a new T before the DD, then the court will make an equal distribution between the B’s. So the court said that ultimately this was like the absolute trust and they need a list so that they can make an equal distribution. Well this is the way it was done before Badden, See Broadway Cottages case.
But majority in Badden said that this was too restrictive and formal, and that will look at the B’s and decide what they think is the best distribution according to the intention of the S, so will not necessarily make an equal distribution. Equal distribution would not have worked in the Badden case, because of the broad group.  You can also ask the B’s to agree on the distribution. In this case do not need a total list, because not trying to make an equal distribution. But in most cases the T will do their job and distribute. 

So for the discretionary trust they applied the rules previously applicable to the fiduciary trust (mere power) went for the in/out test and not the total ascertainment. 

Remember in the fiduciary T, the T must only honestly consider making a distribution, do not actually have to make one. 

“Shall” is an obligation, normally equivalent to must, but sometimes is equivalent to may – just to confuse you!
Now two ancillary issues from Re Badden:

Equity

Nature of equity – different views by majority and minority.

Majority says that discretionary trusts normally require an absolute list and refer to old cases – p32, Broadway Cottages 1955 – house of lords said that needed a total list for discretionary trust

Dissent in Badden said still need a complete list, the dissent judges were on the previous case as judges, and that any deviation was not supported in law and any change was purely for practical purposes.
But Wilberforce for majority in Badden said equity is a matter of what is right, not a matter of precedent. 

P33 – line 35 – 40, says that will adapt the trust to what the people are doing, not that people must fit into a fixed idea of what a trust is. 

Minority said that expediency was the basis for the majority deciding the way they did – there were lots of trusts like this designed to avoid taxation, and that the majority were just getting the result they wanted to avoid taxation chaos when all those trusts were not valid, but legally they did not have a sound basis for the result.

Wilberforce was a tax lawyer before – he had drafted such trusts and did not want them invalid. 

But note how the court tries to give effect to the intention of the trustee and tries to hold the trust valid. 

Use of Scott on trusts (p37)
Wilberforce relied on Scott

Scott stated his preferred view, that an in/out list was better, although he said that the law was for a total list. But Wilberforce followed Scott’s preferred view. 

McC says that often Scott says cases stand for something that they do not actually stand for – moral of the story – do not trust textbooks blindly. 

Badden 2:
But then there was a second Badden case: Apply the law from Badden 1 to the facts of the Badden case. 

For linguistic certainty:

Officers and employees? - are certain

Dependants ? – court said that they could give a meaning to this.

Relatives? – said two people are related if are descendant from a common ancestor. But then have to be able to decide if you are in/out that definition, is an either / or question. But what if child was out of wedlock – this would break the link. But there were lots of people for whom you would not be able to prove were in or out. If can’t prove in OR out, then the test is not good enough. 

CA had 3 different judgments.

First said that in/out test puts the onus on the claimant to prove it, if they can’t then they are out. Said that it was evidential uncertainty if you could not prove it – not uncertainty in the trust which makes the trust void. 

Judge Sachs said that requiring in/out was like drawing up a complete list.

Also said that if have a wide range of B, and can identify only 1, that would not be OK, and under the in/out test you may have only 1 B passing the test. So he said can use the in/out test (do not need to be able to make a complete list), but specified an additional requirement:

apply in/out, AND must be able to identify a “significant number” of B’s. The onus is still on the claimant. 
McC says that this is the most sensible judgement – so take it as the majority in Badden 2.

Stamp L.J. said should have immediate blood relationship. 

But at the end of the day there was no requirement for a complete list. 

(Seems weird to me that they are L.J. but they are in the court of appeal).

Fourth consideration to be applied after the 3 certainties – Workability.

P38 – Wilberforce in Badden. May have linguistic certainty, but group of B is so wide that T is administratively unworkable. 

Consider workability in context of bare trust first:

Two types of groups of possible B’s: Special and general

· Special powers will exist when there is a small group of possible B’s: Children or such like.

· General powers will exist when the person with the bare power can appoint to anyone, even themselves. 

Even if the target group was small, but the power holder was in the group, then we call it a general power by definition. 

There is no fiduciary element of bare power – can use that power for your own benefit. 

Hybrid powers (these are also called intermediate powers): can appoint in favour of whole world, but with some exceptions. Were these valid? They suddenly started to be used. 

But all the court cares about is, was the transferee in the group, and was it a bona fide transfer.

Now consider workability in context of fiduciary T:

Re Hay’s settlement
Despite the use of the word “shall” (p53), this was a fiduciary trust – have to consider whether will made distribution. 
T had power to use funds “for persons or purposes”, so this covers the whole world, and the exclusions were the S and her husband and the trustees. This was a fiduciary power trust.  There was linguistic certainty. In/out test was easy to satisfy.

But what about workability. 

You can appoint in favour of anyone except the excluded people – so how to T decide – this is unworkable. 

The court said that could make it work on the basis of the words of Wilberforce - p31 and the words on 55-56 of Hay.

Fiduciary power:

As a T you have to consider a distribution, and you must consider the range and class of B. But this is a general appraisal, must appreciate the width of the field, but do not have to get into detail. Must consider merits of individual claims under consideration. Can’t give it all to the first B, but do not have to consider all details of all B’s, must just keep in mind the range of B’s when you do your considerations. 

So the court will try to uphold the T and enforce the intention of the S, but this does not help T wrt administration when it is so broad. Any person could ask for an assignment, you are a B by being in the world – how can the T reject your claim. 

They make this kind of T because then uncertain who the B’s are so cannot tax those with an interest in the T. Can tell the tax department that no-one has any interest in the trust, so there is no one to tax. 

But in this case T actually made an appointment to a new T, probably wanted to fix defects in the original trust. Court said that the second trust was a discretionary trust with the same beneficiaries. 

So what about workability for discretionary trust?

Court said that the second trust was void because T cannot delegate your powers to other people, you must exercise that power yourself.

Under the first trust the T had to make appointments, they could not pass this power to others under the second trust. Even though they were the same people in this case, the court said that they were the same people acting in different capacities, and this was not acceptable. So judge did not need to deal with unworkablity for discretionary trusts, but did so anyway and Megarry is a legend, so we should pay attention to what he said.

Discretionary power:

Said must engage in a more detailed analysis – examine B by class and category. And then, subject to your finances, you should investigate the individual B’s, then decide on priorities and proportions of individuals and classes. So must be quite detailed. Said that a discretionary trust which is for whole world subject to a few exclusions, would be void for uncertainty – because cannot make such investigations.

So what about Badden and the group there – it was a discretionary trust, if had applied the workability test, then may have been void????

But people still draft Badden trusts, but may be void – if follow Megary. Was an English case, low level court, which said T with 2.3 million B’s was void.  
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Issue of workability – is the range of B so wide that is impractical to distribute.

If is a fiduciary trust, then can have a very wide range – court will not need to enforce, but will only need to check that the T made a valid nomination, so courts not concerned with wide range of B’s. 

When it is a discretionary trust, then T will be required to make a more detailed investigation into B – so a wide range of B may cause trust to be invalid. Also court will not want to make compulsory distribution when the B’s are vague – issue of enforcement.

When have a fiduciary power T may have disposed of all property by DD, but may not have, and courts will just leave it to DD and allow the contingent condition to apply. But if is a discretionary trust the court is required to make a distribution. 

In Re Hay’s, the second trust was discretionary and would have been invalid because range was too broad – but this was obiter. 

If want to have a broad range of beneficiaries, then use a fiduciary power not a discretionary trust, and have a DD provision. Because never want the money coming back to the S, or the S’s estate. However it is common for discretionary trusts to still have a gift over on the DD in case there is money left, but the intention is that the T will make distributions as required by the “must” provision. Under a discretionary trust if there is money left over, normally say that the gift over is for charitable purpose. 

Are no Canadian cases right on this topic, but the in/out test was considered in: 

Jones v Eaton

Testamentary trust made for wife, then on her death it was to go to needy and deserving Toronto members of Eatons quarter century club i.e. for those who worked for Eatons for 25 years. 

But what is a “Toronto member”? 

P62 – said it was linguistically certain – and that it was a charity gift, and applied the in/out test from Baden ( do not need a complete list.

But it was NEVER the law to draw up a complete list for charitable trust, it was always ok to do an in/out test – how can you draw up a list of all the poor people! So this in/out comment is redundant.

This case is cited for the proposition that the in/out test is accepted in Canadian Law and this case is mentioned in private trust cases even though it was a charitable trust. 

So 

1. Must decide what kind of trust you have

2. Do you have linguistic certainty – who is and who is not a B.

3. Ascertainment – still need a complete list for an absolute trust, but other 3 use an in/out test. 

4. Workability problem, not a problem with absolute trusts because B is explicit, nor for fiduciary trusts, and never a problem for bare power. But must have gift over for fiduciary and bare power in case the power is not exercised, else it will come back to the S which is what we do not want for tax reasons.

Trust for purposes

Introduction

Remember trust to clothe dogs – can have wide range of attempted purposes for trusts.

Will of George Bernard Shaw and his wife – wanted to reform the English alphabet. 

Issue is enforcement – obligation must be enforced. 

Even in the first period we saw that courts drew a distinction between charitable purposes and other purposes.

AG would enforce charitable purposes.

Other purposes, even if worthy, will not be enforceable.

Charitable trusts have a lot of advantages – but are subject to rule against perpetuities -   Louis Brior case (p256). But once validly created, the charitable trust can last forever, but must first get over the perpetuity hurdle at the time of creation, then can be perpetual – and for this reason some people say that are not subject to rule against perpetuities – but that is not accurate. 
Cy-pres doctrine applies to charitable trusts, but not private trusts, so this is an advantage for charitable trusts. 
In the case of a private trust (trust for people), undisposed of property comes back to S (which is bad because has tax complications), but under Cy-pres this doctrine of resulting trust will not operate for charitable trusts.

Say make trust for $1000 per year for student prize in Irish law at UBC. 

Initial failure

What if no Irish course, then would fail at outset. What if put too much money into account, then excess would come back to estate if it was a private trust. But in chartable trust will look at the intention of S, did he intend to promote some broader purpose. Then the courts will apply the property to some analogous purpose – say another subject prize at UBC. 

“Aussi Pres que possible” – apply to some purpose as close as possible. This was the original saying.
So have to ask what the dominant purpose was in making the trust. 

This is unlike private trust when initial failure will make money come back to S.

What if later starts to fail or have excess at some later date.

Then Cy-pres will apply again. Will treat the property as if has been given to charity, and may not even ask what the dominant purpose was – just say that it is dedicated to charity and apply it for an analogous purpose regardless of original intention. So only ask dominant purpose question if is a charitable trust which fails at the outset.
Are also tax advantages for charitable trusts. Also have tax benefits for charitable societies and for non-profit business corporations. 

Must register under the ITA and maintain registration to take advantage of these charitable benefits. 

The purpose of the trust or society must be charitable and the trust must engage in exclusively charitable activities. The ITA contains no definition of charity – look to common law. If you comply with the act and maintain registration, then two advantages:

1. Income earned by the charity is not taxable.

2. Donors can make tax deductions – helps for fund raising.  Can save money by making gifts to charity.

“Charity Industry” – is a drain on the revenue, have to put other taxes up. Have litigation between CCRA and charity applicants as to what is a charity. 

Vancouver Society immigrant and minority women v M.N.R. P113 of supplement.
Four goals of the society in this case
1. Forums and workshops to help immigrant woman find employment

2. Engage in political (non-party) activities

3. Raise funds for those purposes

4. Do all  things “incidental or conductive” to first 3 purposes 

CCRA said was not charitable, and courts all the way to SCC agreed. 

All the judges agreed (even minority) on the law – litigants wanted to have the law confirmed, but the majority said could not re-state the law, that was tax policy and was for the legislature.

Minority said the law was OK – would not restructure it either. So we still have the old law.

Was a 4:3 decision at the SCC/
The trust for the support of immigrants was not a charitable trust overall. 

The first purpose was charitable because was for the advancement of education. 

2 and 3 were ok – were incidental to purpose number 1.

Then came to number 4 – McC does not understand the majority judgment on this point. 

Iacobucci said that “incidental to” was ok, but “conducive” may take you into non charitable territory. But charitable trust must have exclusively charitable purposes. So said it was void. Gonthier did not agree. He said that although there was a distinction between conducive and incidental, the difference was not critical. 

Definition of charity in general

Assume title in trustee, certainty of property etc.

Must satisfy two requirements: exclusively charitable and benefit public.
Consider first requirement - Must be charitable, must be exclusively charitable

Vancouver society case confirmed that must be exclusively charitable purpose. 

Native communications society of BC v MNR (p210).

What is definition of charity – 3 step process

1. Look at preamble to statute of charitable uses of 1601. Was designed to deal with abuse of trusts, but covered what some charitable uses are. Preamble given on p212. If not covered by preamble go to stage 2.

2. Operate by analogy to preamble – spirit and intent of preamble? If fail then go to step 3.

3. Look at case law, are you analogous to cases in which the trusts have been held to be charitable? Court wants to keep concept of charity in line with what the community thinks. But there are variations across the country as to what is charity! Classifications have been done – Pemsel  – p211 line 35, says will be charitable if 

1. For relief of poverty

2. For advancement of education

3. Advancement of religion

4. Other purposes beneficial to the community – but this is vague and misleading, not enough to be beneficial, must be a charitable benefit. 

So these are the guidelines for deciding if is analogous to common law charitable uses.

Must be exclusively charitable. So if clearly state another non charitable purpose then will be void.  
Under the common law – p218 – Chichester Diocesan Fund v Simpson, called the “Diplock Case”, McC says is a terrible decision, is in conservative period  (1948). 

Australian man made lots of money in mining industry. Left money on trust for charitable or benevolent (“wishing to do good”) purposes as lawyer selected. Lawyer chose good charities – hospitals children etc.  But then nephew heard from a lawyer in a bar who said that the “or” made the trust invalid. The HL said it was void, so the lawyer wrongly distributed because he actually held it in trust for intestate successors of the miner. Relatives sued the lawyer – he committed suicide, then they sued the charities. Charities said they had spent the money on renovating building etc – HL said had to give money back (this was a second case on the same trust). This all hinged on the “or” – and that there was no legal definition of benevolent. HL said it would have been OK if had been “and”, everything that is charitable is benevolent. So charity is a subset of benevolent. This is still good law. 

In Vancouver Society case, maybe there an “and” would have saved the society? 

This Diplock case was followed by the SCC. 

There is legislation in BC passed after Diplock decision.

P219 – s.44 of Law and Equity Act, now s.47.

Section was drafted with Diplock in mind, so does not have broad scope.

Only applies to trusts. Does not help in Vancouver Society case, that was a society case not a trust case.

Only applies to and / or distinction. 

Under the section you can ignore the non-charitable purpose – so in Diplock case in B.C. today would strike out the words “or benevolent”

But statute does not apply if said “for worthy purposes” i.e. only applies to and/or language. 

So if want to create charitable purposes – just say “charitable”, don’t show off language skills – just keep it simple. 
Consider second requirement - Must be aimed at public or sector of the public, must “in fact” confer a benefit on the public. 

Suppose set up a trust for education of grandchildren – not for public – not ok

If said to aid in education of everyone – for public - ok

But have to draw a line in between. 

Oppenheim v Tobacco Securities Trust p227.

HL 1951 – In this time lots of trusts cases in which labour gov in England after WW2 trying to curtail the abuse of charity. 

Trust set up by British America tobacco company for education of children of its employees and its subsidiaries – were 110 00 employees. 

When they make donations they get tax receipt. The trust earns non taxable interest income, and they can tell employees and prospective employees that they can have tax free benefit – and is mostly senior management who benefits. So is not really a charity. Trust was challenged - revenue authority said was not charity. 

Is the benefit flowing to the public? Court said that was not going to the public at large. 
Are two grounds on which trust may fail the “must benefit the public requirement”!

1. If the group to be benefited is “negligible” then not ok – what if said for education of Canada? – OK – Vancouver? – ok – endowment lands - ??? – Allison road ?????? - one block on Allison road – probably not – is a line drawing problem. Numbers not a problem in the Oppenheim case. But then we come to the second requirement. 
2. No matter how large the group is, if the connecting link is private, then it is not a public trust for purposes of charity. So here the trust was not charitable, private connecting link.

In Vancouver Society case this was accepted as good law. Is immigrant minority women a sector of the public? Court said yes. 

There is one exception to the above requirements that must benefit large group and not have a private connecting link – trusts for the relief of poverty

Dingle v Turner p230

Trust set up by company – pensions on retirement for poor employees. Had 1000 employees. Was another HL case. The court here assumed the Oppenheim case was rightly decided. 

Referred to trusts for poor relations which were considered to be charitable even if link is a private individual. 

Dingle was not a poor relation case, but a poor employee case – could an analogy be drawn with the poor relation cases?
HL said that can draw analogy between different categories of poverty and allowed this trust to stand as a charitable trust. 

Court then said that it did not like the Oppenheim decision – said that something may turn on the purpose which the S seeks to achieve. Said that it was a company purpose in Oppenheim, but if company sets up trust for poverty, this will not attract employees – suggesting they may retire poor. But McC said this would open up a can of worms if always look to purpose. Sometimes university gets donations which were motivated by tax deductions for donors – so will these now all be void because of motive of donors. Gonthier said in Vancouver Society case that is only charitable if is totally altruistic – so if there was any tax benefit and we were considering motivation then many donations would be void – so this would cause chaos. So McC says that the courts should not go down this road as indicated in obiter in Dingle v Turner.
So must be aimed at public, and must “in fact” benefit the public.  

Specific categories

If fall within 3 categories given in the Pemsel case:
1. Poverty 

2. Education 

3. Religion

The benefit will be assumed 

But if any other charitable purpose, then actual benefit must be proved.


In Vancouver Society case, Gonthier said that public benefit must be objectively measurable. 

Trust0126
Handout on new charities act in England: “12 heads are better than 4.”Proof of public benefit is discussed. 

Last time we said that for a trust to be charitable:

1. the purpose must be charitable. 

2. must be for the public, as opposed to a private group, and 

3. there must be an actual public benefit. 

If the purpose is one of the 3 of poverty, education or religion then you assume public benefit, but it can be challenged. But if is another purpose, then you will need specific proof of public benefit. 

Public benefit must be proved by objective criteria, according to Gonthier, but McC says this could create problems.

General approach to public benefit:
National Antivivisection Society v I.R.C. p220  

In period of battle between gov and charities.

Society against live animal research. Deals with moral and ethical standards of community. Prevention of cruelty is a charitable purpose – so this element OK.

But what is the benefit – HL said there was none.

Argument was that there was public benefit if those who supported it thought it did good – so just look at views of the supporters. HL disagreed and overruled the previous decisions which said this was a valid way of proving public benefit. Said needs to be actual public benefit and courts will decide if there is such a benefit. 

HL said it raised the moral tone of society. But said that there was also benefit from medical research – so is balancing that needs to be done. HL said that medical research benefit was greater than prevention of cruelty to animals, so overall there was no net benefit from the society, and therefore it was not a charitable society and the trust failed. 
There was no evidence in this case – lots of judicial notice taken by HL. 

Is conflicting authority on whether you actually need to use live animals. So if you use Gonthier’s approach of needing benefit to be objectively measurable then you will have problems. 

Everywomen’s Health Centre Society v MNR p223

Society at 16th and Granville.

Give medical and educational services – but immediate object was to have an abortion centre. MNR refused to register the charity. Went to FCA.

It was agreed that there was a charity purpose i.e. to help women. Then R argued that provision of abortion was not a benefit – public opinion was divided. R said court could not say was of benefit if the public itself was divided. But court said that this was their job to decide – followed attitude of National Antivivisection case. 

Court said that the centre is supported by public funds and so one must assume that funds are used for public benefit unless have evidence to the contrary.  There was no evidence to the contrary so the inference was followed in this case. Did not use a test requiring objective proof as recommended by Gonthier – again it would have been difficult here. 
Specific point relating to public benefit - Charities for political purposes. 

Top of P226 lists cases on political purpose trusts.
If significant part of the purpose is political then is not for the public benefit. Here we mean 
1. party politics;

2. lobby groups to change law or 
3. Attempt to sway public opinion on controversial topics. 
So there are 3 types of political purpose which are not permitted.

Antivisection case dealt with purpose of society to change law. Court said that it was not for the public benefit to change law, or at least that it was not their job to decide if change in law was for public benefit. Charities are enforced by AG. And AG cannot enforce a charity which has purpose of changing the law – would be a conflict of interest.

However some ancillary purpose may be OK i.e. Revenue Canada is OK with this. 

Specific Categories of charitable trusts

Consider flaws that can arise in drafting.

Just say “to charity” – do not use words like “benevolent” or “philanthropic”, else may be held to have other than charitable purposes.

“Relief of poverty need and distress” – courts interpret this broadly – do not have to be in dire economic straits, can just be raising standard of living a bit, but can’t be benefiting millionaires under a charitable trust.  

Can create a trust for orphans – but best to still use words like poverty need and distress.

Remember that public does not need to be benefited for poverty trust.

Religion

Courts do not distinguish between religions – can create a trust for any religion.

A line must be drawn between what is and what is not religion:

Re South Place Ethical Society p239: 
Object of society was to study ethical principles and to create a rational ethical centre.  Society’s argument was that the concept of religion can change, was at a time when a bishop had just said that there was no god, but that he was still a valid religions bishop.  Judge disagreed, was “conservative” and said must be belief in god and worship of god to be a religion. Said that it was not a religions trusts because did not advance religion, they did not necessarily believe in a god. But said it was for education or alternatively that it raises moral tone of society, which is the 4th category i.e. other charitable purposes.. 

Then in Canada the MNR refused to register the humanist society of Toronto, was going to FCA, but then MNR gave in, probably on the reasoning of the south place case and registered the society.

Parish work cases – these cases are irreconcilable

Blais v Touchet – p244.

See summary 245 line 30-50.

There are cases dealing with the requirement that charitable purpose trusts must be for exclusively charitable purposes.

Say create trust for work in parish – would be religions work, so should be advancement of religion and therefore a valid charitable trust. But other cases say that there may be non charity work done in the parish, and therefore will not be exclusively charitable and will not be valid.

Drafting issue – say “charitable work in parish”, and not jut work in the parish – “charitable” is the magic word. 

Public benefit for religions trusts.

As noted above, public benefit is assumed for religions trusts unless challenged. 

Roman Catholic Church at this period (1950’s) in England said it was being discriminated against and that non of its trusts were being respected.
Gilmour v Coats p246 
Deliberate test case set up. Convent of nuns never left the convent. Advancement of religion? Well were is the public benefit if they never spread the word – there is no public religious activity, so how does the public benefit if there is no public manifestation.

Church said that those who support the convent believe there is a benefit – went back to antivivisection case – this is not enough – what the supporters believe is not relevant. Then Church got an affidavit from religions guy saying that there was a benefit because the nuns set an example for society – HL said no, no public benefit, so was not a charitable trust, so was not a gift to a charity – so was taxable. Was an outcry – Church said the HL was discriminating against them.

New English statute says must prove public benefit in each case – are removing presumptions for the first 3 categories, and even if are a religion, education or poverty you will still have to prove public benefit. 
Education

Vancouver Society case (p113 of supplement) – went back to old law meaning of education. FCA had wanted to protect revenue, so had narrowed the meaning of education to education of the mind in a structured setting. This was quite abstract, and very narrow.  SCC said could be broader and still be valid education. SCC said can be education for specific purposes, like for finding work – so learning skills at a community college could qualify. Also can be seminars and workshops – so undid the narrowing which the FCA had done. But SCC said there had to be 3 requirements if was to be a charitable trust for education. 

1. Some structure, something akin to a formal teaching environment. 

2. Some teaching component. 

3. Must not be ideological or pushing a particular point of view. 

In the past trust for the arts (music, museums, art galleries etc) were education charities, but now is a separate item in the 4th category i.e. trusts for other charitable purposes. (Note we still use the categorization from the Pemsel case).  
Public benefit can be tricky for artsy type trusts:
Re Pinion p249.

Court said house being on display as art was worthless – was no public benefit – so trust was void. 

Educational trusts for Research

Is a tricky issue. If research is charitable and for public benefit, then fruits must be for public too else will fail the public benefit test. So pharmaceutical company doing private company research cannot make charitable trust to get tax cuts. But commercial groups may make donations to universities which is OK, but then may put conditions on. For example they may say that they want patent rights, publishing rights etc to the research flowing from the educational research trust grants. 
The more strings attached there are the less likely it is that it will be a valid charity trust.
Results and benefits should be pubically available if want to have a educational research charity trust. 

Getting around the public benefit requirement:
Re Koettgen’s will trusts P253

Can leave money in will on trust to support university students who are resident in B.C and then add a “preference clause”: “T must give preference to my descendants”. 
Trust for descendants would not be valid as a charitable trust because no public benefit. And private trust for descendants is not valid because violates rule against perpetuities. 

But when consider public benefit you look at the primary group – in this case residents of BC, and not the preference clause. But don’t make the preference clause too big or significant because then will be scrutinised by the courts. Some cases have already questioned this trick, but it has not been overruled. 

Fourth Category from Pemsel case – “other charitable purposes”

1000’s of cases.

Have been attempts at classification – see p254-255

See the English charities act handout – classifies into 12 categories which will supercede the four categories from the Pemsel case. 

But that is the UK and is only a draft statute, in BC we still Look to the 1601 preamble, or at cases, and try to make analogies.

Native Communications Society of BC v MNR p210 - 1985 FCA case. 
Purpose of society was to train native communication workers and disseminate information on native issues. 

Poverty was not argued.

Did not say it was education.

Said it was other charitable purposes by analogy to 1601 statute – took judicial notice of the fact that native people needed aid and assistance. 

Vancouver Society immigrant and minority women v M.N.R. P113 of supplement.
This case involved a trust to assist immigrants. 

Court said that trusts for refugees would be charitable

War vet trusts are also charitable (returning soldier trusts).

But can a trust for immigrants be valid by analogy? Minority said yes, majority said no, because you get some wealthy immigrants, so would not be an exclusively charitable trust. 

Non charitable trusts 

General rule 

Void if for a non charitable purpose because of problems with enforcement. And also uncertainty problems.
Re Astor’s Settlement Trusts p287

Who will enforce it? Nobody! So courts will not allow T to have lots of money with no one checking that it is being properly administered – so the trust is void. 
Exceptions to the rule that non charity purpose trusts are void:

Trusts for support of specific animals e.g. my dog, and then remainder goes to residuary legatees. 

Trust to maintain and protect Graves and tombs may also be exceptions. 
These are “concessions for human sentiment”.
In dog case the residuary legatees will check up on the dog – deals with the administration concern. 
Was a parrot case – downtown Victoria – lady set up trusts by will. Provided for man to live in house and look after the parrot. Then all the money left over would go to VGH. Parrot was very old, and VGH got suspicious, evidently the parrot drank whisky judging by the expense slips. Was going to be a good case if it went to court, but then there was settlement. 

Animal trusts only good for 21 years.

Statute exception:

 s.24 Perpetuity Act (used to be s.21), p308. 
Covers the animal cases. S.24 says that if you have a trust for a specific non charitable purpose, rather than the trust being void, it will confer on the T a power to apply the property to fulfill the intention of the S, but only for 21 years. People who will take after 21 years will keep an eye on it. In these cases the trust is essentially a power. 

Ways to avoid rule by drafting:

Leave money to A, then add a condition, “but if” my dog is not taken care of, then will change to another charity.  So the money is left to the charity for the benefit of the charity [which has a public purpose (unrelated to the dog)] and the charity can benefit from that trust so long as the dog is taken care of.  This is an efficient way of providing for the dog because will have to be benefit for charity if they are going to bother paying to maintain the dog. But tax benefits may make it worthwhile for all parties, except MNR! 

You do not put a duty on A, just say that if dog is not taken care of then T will have duty to change charities, and you can have a list of charities, or allow T to choose a charity. A gift over from one charity to another is not subject to rule against perpetuities. So here you fulfill the purpose of providing for the dog until the end of time. 
Can you convince that court that it is a trust for individuals and not for purpose? 

In some cases the difference is marginal, so you can create a purpose trust but then, if you have to, convince the court that it is actually a trust for persons, and so does not need a public purpose. 
Re Denley’s p303

Transfer land to T for use as recreation ground for use by employees and anyone else the T permits to use the property. 

But the public benefit requirement is sketchy – so is not a charitable trust. 

But if there is a direct benefit to people then it will be a personal trust, so it will be valid as a personal trust and it is not relevant that it would be void as a charitable trust.

This was pre baden so it was not clear that only needed to pass the in/out test, but said that there was not a listing problem, because when T adds people then they can still make a total list i.e. despite the power to add people – at any time you can make a total list.

Gifts to unincorporated associations:

UBC Squash club. The members are bound by contract law.
Say leave money to them in a will. Gift could be seen 3 ways

“to the UBC squash club”

Could be a gift to members as tenants in common – and will be used according to their contract, i.e. share it between them according to the rules of the club. They are not beneficiaries under a trust – it is governed by contract law. 

Re Recher’s Will Trusts p299 – See CAN.
“To the squash club for the purpose of the club”

Courts say this is the same as the first one

“To trustees to hold in perpetuity for the squash club”

Now it is for the purpose of the club, is not a charity, no public benefit, is a private club.

So will be void as a non-charitable purpose trust.

Is for benefit of future members as well so void as a trust for individuals – because not a complete list, future members not permitted by rule against perpetuities
Leahy  v AG NSW p293

Convents – money on trust for nuns as the T selects. 

Was possible that the T could select a group of nuns who were not charitable – say the type that never leave the convent. 

Courts start with by saying that if is a gift to an unincorporated society then will assume it is a gift to the members. But could not say this here, clearly did not intend to benefit the individual nuns. Also what if order selected by T had a large number of members, cannot split real property between members effectively – so tenants in common was not the intention. So court said was a trust for purposes – was void because no public benefit if give it to nuns who never leave the convent, and could not be a trust for people because of the rule against perpetuities, so overall the trust was void.

So you should make it clear that it is a trust for people if you are afraid that it will not meet the public benefit test. 

Trust0131
Now have the elements of the trust in place – has been a transfer to T, formalities have been complied with, know what trust property is, was intention to create a trust, B are clear etc. Now consider what formalities are needed for the trust itself.

Usually have writing, but is not required under law of equity.

Court of equity historically concerned with substance not form – can prove it by oral evidence.

However writing may be required by statute. 

Consider intervivos and by will:

Intervivos trusts

If is personal property, absent statute, general rule is that do not need writing to prove terms of the trust.

Can be a personal declaration of trust which is oral as well, not good practice, but legally is OK.

Three stages of rules changing over history.

· Up to 1677 same rules for personal and real property

· Then had Statute of Frauds in 1677, law until 1985, see top page 64, said that a trust was not enforceable against the T unless was in writing and signed by the S. But the courts made nonsense of that requirement, said that if S said that was transferring for trust purposes, and T agreed at the time, but then T later said that the T was not valid because did not meet the statute, then T could not rely on the statute in good conscience, so would force T to carry out the terms of the trust.
· Law and Equity Act, page 63 – Section 54 (now s.59 – I think) – repealed the SOF and re-enacted a similar provision saying that all dispositions of land intervivos must be in writing signed by the S, but allowed exceptions. No point in the statute again requiring writing for T, b/c courts would not enforce it. So s.59(1)(a) excludes trusts. 
So now not even a statutory requirement for trusts to be in writing. We are back to the old rule. Two comments:

· As a matter of practice you should put trust in writing.

· Certain statutes may expressly or impliedly require writing – trusts may need to be registered, say charity trusts, then need a document to register – so indirectly required to have writing for some trusts. But generally oral trusts are enforceable. 

Under the Wills Act, wills must be in writing, signed and 2 witnesses. 
So trust created by will has problems if you want the trust to be secret. Original copy of will is filed in court and becomes a public document after death. In B.C. there is a requirement that if you are the executor you must circulate a copy of the will to all those who will and who will NOT benefit under the will, but who may claim under the Wills Variation Act.

So all the details of the will go to all the members of the family. 

So testator may want to avoid this. Are two ways to do this:
· Dispose of the property intervivos.

· Use a secret trust.

Secret trusts

Are dangerous, be careful. 3 issues

· Fully secret trusts

· Half secret trusts

· Ancillary issues

Fully secret trusts

On face of the will, seems like the property has been given outright to A. But there is an arrangement outside the will that A will hold the property for B. 

Is fully secret b/c cannot tell from face of will what will happen with property given to A. 

Can do this on intestacy i.e. have no will but tell intestate recipients what to do with assets, but is less common. 

Wills act deals with disposition of legal title, so can A take the property for himself, given clear legal title!

McCormick v Grogan p65-66

Equity says A took legal title and says that A agreed to hold the property on trust – cannot go back on that now – good conscience test. 

So courts will enforce fully secret trusts. 

To be a fully secret trust:
1. Must be an appearance of absolute transfer of legal title in the will.

2. Must be a communication to all those who will be T, important if have multiple T’s, the communication must be to all of them. 

3. What must be communicated? – Full terms of the trust must be communicated before death. 

Re Boyes – p70

Property was left to lawyer who said that he would be the T, but he was not told what the terms were, but document was found after death of testator saying what the terms were, but court said that the communication must be before death of S. 
Can put terms in envelope and say don’t open before I die, but must be clear that that envelope contains the terms of the T and that the envelope is handed over before death of S.
What is communicated must amount to a trust, must comply with all of the requirements, the subject matter must be clear, there must be intention etc. 

Ottaway v Norman p67.
Deals with a problem that can arise generally, and here it arises in relation to secrete trusts.
Testator left house and money to common law spouse, then she died, and testator’s son said that secret trust was that she would hand it back to his children. Court said that there was a secret trust for the house, but what about the money? 
Court said that there was no evidence that the common law spouse was required to keep that money separate and apart from her own money – then how do we know what the trust property will be when she dies – uncertainty to trust property – inadequate communication, so could not be a secret trust. 

But son could argue that if there was an intention to impose a trust, then one of the obligations which falls on T, is to keep T property separate from other property, and is breach of trust if fail to do so. So she could just have been in breach of trust by her. It is not a requirement for the S to state this obvious point.

But if say that she had full use of the money and that what was left on her death would go to the son of S leads to a repugnancy problem, if she took unqualified interest, then cannot require her to do something specific with it when she died.

Birmingham v Renfrew p68 line 35 – was given as authority for there being a trust, but that it was suspended until the death of her i.e. that give wife the money, and that when she dies the trust comes into affect and the money must be used for benefit of B’s stated by S. But McC says this is a fiction. 

What this illustrates is how you should draft a trust – cannot give an absolute interest and then try to pull it back – this is void for repugnancy. But you can start with a smaller interest and build it up a later date.

So if you want to give A the right to the income, and the right to use half of the capital, then the remaining half can go to whoever S specifies: Give right to income and life interest with power to encroach on half of the capital for any reason (broad) and then remainder goes to XYZ?  Then there is certainty, and can avoid this artificial reasoning about suspending the trust until the death of the wife. 

Then communication must be clear and certain – must fully describe the property. Must be certainty of B etc i.e. all the normal requirements. 

Communication must meet all standard requirements, and must meet extra requirement of being before death of S if it is a secret trust and must be communicated to all of the T who take legal title under the will. 

T must accept that will be the T before death of S – need express acceptance.  If T says nothing – courts say that can take acceptance from apparent acquiesce – must say so if you don’t want to be T – NB for exam. 

The mode of communication and acceptance can be oral. But S will be dead, so best to get it in writing or else T may deny it ( remember this is all secret. So must have written record, but do NOT have comply with the wills act, and say that it is not a will when you make the secret trust contract (else may be taken to be one). Get T to sign the secret trust contract and then give it to the testators lawyer, so now have to trust the lawyer as well to keep your secret. 

Fully secrete trust are not used very often, but are still used occasionally.

Half secret trusts

Can arise only in a will.

Will mentions the trust but does not tell you the terms of the trust. 

“Leave property to A on trust for purposes I have communicated”

Courts have enforced half secret trusts even though document which sets out trust does not comply with Wills Variation Act – but there is a problem. In case of fully secret trust the courts prevented A from going back on his promise to hold the trust property in trust like he said he would. But in half secret trust there is no possibility of A taking personally – because all the world knows of the trust – so how will these half secret be enforced i.e. it is not the good conscience of the T that is used to enforce them. 
Here the battle is between the B under the trust and the residuary legatees who say that the trust is invalid. In fully secret trust the residuary legatees would not know about it and would not contest the trust. 

The T cannot commit fraud because the B will be after him, but the residuary legatees never made any promise to the B and want to maximize the residue. 

So why should half secret trusts be enforced?
Blackwell v Blackwell p72

HL said that have been recognizing half secret trusts in history, so will not change that now – so courts will enforce them, but in principle they are on shaky ground. 

Some testators like half secrete trust because A is known to be a trustee and this makes it more difficult to act contrary to the agreement. 

The law on communication is the same for half and fully secrete trusts, but there is one exception. The communication must take place before the will is made in the case of half secret trusts. 
The will should indicate the trust has been created and that the communication has taken place if you want to be safe i.e. phrase in the past tense when you make the will. 

Most extreme example:

Jankowski v Pelek Estate p79 
Dissenting judgment said was half secret, majority said it was fully secret. The dissent said that communication immediately after the signing of the will was invalid. 

Acceptance may not be needed because on the face of the will it is indicated who the T is, but is still good to get acceptance in writing signed by T. 

Remember that a T named in a will who does not want to be a T, is not void like would be for an intervivos T who does not want to be the T. For a will the executor applies to the court to appoint a new T. 

Ancillary issues 

Can cause trouble if they arise, but can normally draft around them. All of these issues arise because of a debate about how secret trusts function. 

Standard view is that they are totally separate from the will. Administer the will w/o reference to the secret or half secret trust, and then the trust can be enforced afterwards. McC agrees with this first view.

Other people say that these are really a way of disposing of property on death, so the secret trust contract should be considered in administration of the estate. 

Re Rees p80

Ties the trust into the will.

T and E were named in the will.

Will said was left to these two trustees absolutely, and they will, knowing my wishes, permit my brother to have the income from the property.

Brother dies before the testator, so he does not need the income. Other named trustee died shortly after the testator. Only the solicitor trustee remained – and now he wants the money.
Said that should be paying the income to the brother – now impossible, so should go to trustees. 

Court said that on the face of the will – is there a trust or conditional gift?

Difference between trust and conditional gift 

Difference can be a fine distinction – is a question of intention – from language and interpretation of documents. 

Suppose $100 000 to A on condition that A pay $10 000 per year to B.

B dies after first year – where does $90 000 go?  If was a gift to A subject to condition, and condition is satisfied then it is A’s property. 

But if was to A on trust to pay $10 000 per year to B, then A does not take benefit when B dies – generally T will not benefit under a T.

If there is a trust, and the T property is not exhausted, then will be a resulting trust to S. 

So for surplus property the difference between a T and a conditional gift is crucial. 

In the Rees, and all cases, must decide between Trust and conditional gift. In Rees the court said it was a trust although the solicitor was saying it was a conditional gift. 
But the will suggested it was a trust.  Court said must look at the will and the outside agreement i.e. you read them together, they are not separate issues. 

The general principle is that T cannot take benefit, but there is no absolute prohibition, if it is clear that T takes a benefit, then that is permitted.  But I am not sure if this applies to half secret and secret trusts.
Judgement from bottom p83 to top p84 says that was a solicitor and it was dumb to create a secret trust and then say he was the B under the secret trust – solicitor would have given better advice – made court sceptical.

So should rather make a separate gift to the T if you want to give the T something.

So here the court reads the documents (the will and the trust contract) together, but generally the approach is to first deal with the will, and then later look at the T document.

Re Young p88

Ties into section of Wills Act which says that person taking a benefit under a will, acts as a witness to the will, the gift is void BUT the rest of the will is valid.

Do not let spouse be a witness. Else the gift to them will be void, although the rest of the will is still OK. 

If the T signs as a W, that is OK, T normally takes no benefit. 

If B signs, then not OK.

Say is fully secret trust, then outside document says T is in favour of B, but B signed the will. Here the court said it was OK, because they were separate documents. 

So here viewed the will and trust document as separate.

This was for a fully secrete trust, but what if is a half secret trust. The name of the B is not on the face of the will – so may still be OK. 

But keep all interested parties away from will if want to be safe. 

Re Gardner (85)
Wife made a will, left life estate to husband (ending on death of husband), and secret trust specified that Husband agreed to be T for 3 of wife’s nieces A, B and C. So idea was that wife would die, then husband would use it and when he died it would go to the nieces A, B, and C.

A died before the wife, then wife died, then husband died. What happens to A’s 1/3 share?

Should you take into account the details of the secret trust when you deal with the will?

If you want to take a benefit under a will you have to be alive. A had died, and could not take advantage, and her share would go to residuary legatees on intestacy. 

Court said that this was not correct and said, in line with the classic view, that consider the documents separately. However the court said that the husband is to be treated as if at the date of the communication of the secret trust, he made then a personal declaration of trust for his interest, and if he was a T as of that date, then the interest in the B’s vested at that date, then A died with a vested interest, which goes to her estate. 

As of the date of communication the trust was formed – but this creates problems – where is the trust property as of that date – there was no property until the death of the wife – so this cannot be right. 

To say that any secret trust arises on the date of the communication cannot work – so draft around it. 

If are creating the secret trust, think of the chance of the B dieing before the S, describe that contingency. 

Consider also if the T dies before S. Provide and get consent from alternate T’s.

If 3 nieces became B at date of communication, could the wife have changed her mind? Can with a will, but cannot with a trust when the interests are vested. So be careful, cannot change your mind with a secret trust if the court takes the view of the court in Re Garner – so you should write in the right of the S to revoke before death. 
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Assume have the basic elements – 3 certainties satisfied, formalities satisfied, terms of trust are clear.

Now for the rest of the course we will look at the roles of the 4 players: 

Settler, B, T, 3rd parties.

Will look at B and T the most

Start with Settlor (S)

Consider intervivos trust

The S will no longer be able to control the property after it has been transferred. 

S has no right to direct the T.

A gift is a gift is a gift – ensure that the S understands this. On being given this advice S may change their mind and say they want to retain some interest – this can be done.

Can, in the document, preserve some interest for the S. 

S can also be the T, but still do not retain rights as S, but has duties as the T.

S can also be the B. Alter ego trusts – can have S the primary B. But the rights are those a normal beneficiary, not rights qua S.

Are 3 DIRECT things a S can do to retain rights

1. Include the authority in the T document to direct that the T do certain things, or at least require consent of S. Can relate to specific acts under the T. 

2. S can include power for S to vary or amend the trust, again could be broad or specific power. 

3. Can include power for S to revoke the trust, again can be in whole or in part.

So in drafting there is opportunity for flexibility. 

In Schmidt v Air Products Canada the SCC considered whether a general power to amend includes the power to revoke? SCC said that at least in relation to pension trusts a power to amend did NOT include the power to revoke. Having given the property away – if you want to retain the right to revoke you must do it expressly. Court will not read up and increase your rights. 

Now consider INDIRECT way to preserve control.

Historically could have a friend be the T, so that you can influence what happens with the trust. Very informal, based on friendship, even though language of trust did not require those things to be done. But in days of commercial trustees this does not work, especially if trust is offshore. So there are 2 practices which have evolved to use indirect control.

1. Can appoint a protector (P) (also called a guardian sometimes), in addition to the T. Under the T you can confer authority on the P and: 

a. Allow that certain decisions of the T must have approval of P, is a veto, but cannot force decisions from scratch.

b. Give independent powers to P – may include the power to vary the trust or add/remove T’s. Power to change the law of the trust i.e. which J applies. Is the usual tricky question of who you will choose to be P. Typically choose 

i. Member of family

ii. Professional advisor

iii. Business acquaintance or friend.

With P, the facts are ahead of the law – legal status of P is not clear. Does the P owe duty to the S or the B, used to be that the duty was owed to the S, but now P is seen to be an officer of the trust, owing fiduciary duty to the B. So now can put clause in the trust saying that the P does not owe any such duty to the B – but not clear that these clauses are valid – facts ahead of the law. 

2. Can uses letters of wishes. Are letters written to the T, and the P if there is one. Say that the T have legal authority to run the trusts, but here are some things which I as the S would like you to bear in mind – suggestions can be general or detailed. Typically have an extra sentence, that the letter must be confidential and not be shown to the B – not clear if this is acceptable – facts ahead of the law. Then S will add extra line saying that S could retract the letter and replace it with another one. S could be the P, in theory, but this would be bad practice.

T cannot take into account irrelevant considerations – Traditional view was that letters of wishes would be irrelevant considerations, but now view is that T can look at any reasonable place to get guidance, although they are not bound, legally, by the letters of wishes.

T can talk to who they want, even the B.

But any decision must be the decision of the T, as a matter of record. 

So all of the above can be done as a matter of law – but practically, must be careful, if you reserve rights to the S you may have tax problems, i.e. tax is a different area of law which also has effect. 

Can a trust be a sham? If you look at the terms of the T and the rights retained by the S – can you say that it is a sham b/c the S was still in control of the property? McC had a case on this dealing with matrimonial property, but it settled. 

So must consider that S may retain too much control – sham, mention this on exam. 

The general rule is that S parts with rights and control.

Resulting trust

S may retain an interest under the doctrine of resulting trust, also called implied trust.

RT arise in 3 situations

1. Arises in conjunction with express trusts when no contingency or ultimate disposition clause.
2. In relation to gifts – has a gift been made? If not, will result back to the giftor.

3. Common intention to create RT held by someone who owns property, and another party.

Conjunction with express trusts

This will occur if there is a gap in the chain of equitable title – maybe because of admin problems or because the trust was not properly drafted.

Testator creates T by will, property goes to T, for benefit of B, but say the description of B is uncertain. Now will be RT, and property will be held for the benefit of the estate. 

Above example is fully uncertain, but could be partially uncertain and still lead to RT. Anything that makes the T void will lead to a RT.
Will gives to A for life, remainder to B, but say B signed the will, not allowed, so then will come back to the estate when A dies. 

Another case, to A for life, then pay $X to each of B, C and D. And then when A dies, have 3X + Y dollars in the estate – what happens to Y. Also what if have a discretionary scheme which is not implemented. This is why should have an ultimate disposition scheme, remainder to charity, else will be a RT back to S. 

Must ask 3 questions if concerned about RT in context of express trusts:

1. Do I have a trust, if not do not need to worry about RT?

2. Is there a gap in the chain of equitable title? 

3. For whom does the T hold if there is a gap?

1. Do I have a trust, if not do not need to worry about RT?

Do I have a conditional gift instead of a trust? If is a conditional gift then will never be a RT. Do you have a contract instead of a trust? Was the case of the squash club which may have had to close down when Green college was built – where would the money in the bank have gone if the club was to close. The club had “trustees”, but did contract law or trust law apply?
Re West Sussex P120, and Re Bucks Constabulary fund (No 2) p123 
Dealt with police forces – policemen made contributions to fund which was to provide for widows and orphans when policemen killed. 
There were “trustees” to administer the fund, like for the squash club. 
So was there a trust or a contract? Court said that need a clear intention to create a T, b/c T has severe obligations so must be clear. In this case was not that clear, so court said that K law applied to the unincorporated associations, and that was not a T. 
Matter of interpretation – have to be clear for a trust. So what happens when squash club is closed – K should state what will happen, parties could agree on what should happen, but if can’t, then the following  happens:

First, ex members have no claim. Second, current members, at date of dissolution, may have a claim. 
West Sussex – said this is weird, b/c now members of police force will benefit instead of widows and orphans who were supposed to benefit. So court said that it goes to the crown. 

Bucks Constabulary said that it is still the policeman’s money, so it goes to the policemen, but how? Could go in proportion to contributions, but court said that would divide equally. Debatable if this was correct, but is better than the West Sussex case where the money went to the government. . 

So that is for if do not have a trust.  Now assume we have a trust, then go to question 2.

2. Is there a gap in the chain of equitable title? 

Schmidt v Air Products Canada, p98

Was a pension trust

See top p103. SCC (1994) Saying that law is inflexible, regardless of whether falls under or trust law, and this led to the court making a bad decision. This is in contrast the earlier attitudes of Wilberforce etc. who saw the law as flexible and bent it to get the right decision.  

Pension plan will cover lots of scenarios, such as what if members dies before retirement. 

There are 3 considerations

· Two basic types of pension plans. 

i. Defined contribution plan  / money purchase plan – employer and employee have arrangement where employer and employee make contributions and the pension is determined by the amount of the contributions plus the earnings on those contributions

ii. Defined benefit plan – the amount paid for the pension is determined by a formulae which considers years of service and something related to earnings.

· Question of security for employee, how can employee ensure that there will actually be available when he retires. Two ways to provide security:

i. Buy group life annuity from insurance company – this may provide security because these insurance companies generally exist for a long time. 

ii. Contributions are transferred to T who re-invest the money with the interests of the B in mind. Hope the money is protected by being in trust. You become a B on the day you make the contribution which is then passed on to the T. But this scheme ensures the contributions are protected, but does not ensure that your employer will make the contributions as required under the employment contract. But you can quit your job if employer is not making contributions. 
· How plans deal with “surplus”. Can arise only in relation to defined benefit plans. In the defined contribution scheme all earnings on contributions go to employee, here the employee takes the risk that the earnings are low. Stock market crash in 1987 affected many holders of contribution schemes – there plans lost value and companies said tough luck, we did not promise you any benefit. Under University rules if born between jan 1 and june 30, then retirement date is june 30, else is December 31. In this case if the guy who came to McC for advice was born 10 minutes earlier then would have got a much bigger retirement because payout would have been on June 30 just before the stock market crash. Under defined benefit you get paid a particular amount – the risk is on the employer. But when enter the plan, how do you know what inflation etc will be when you retire 30 years later? Defined benefit plans say that the employee puts in a specified % which will not be enough to fund the defined benefit, and then the employer must put in just enough to ensure the defined benefit will be possible. So employer contribution is variable. Actuaries will tell company how much to put in. Then there may be a surplus if the actuaries were conservative – then the employer can stop making contributions for a while – “contribution holiday”. But conversely, if things go badly the employer may have to pay extra – “actuarial deficit”. Evaluations done every 3 years. The issue of surplus arises when the plan is terminated – will employers and employees agree on what to do with the surplus – employees will take current value of the defined benefit for sure, and then fight over the surplus. Schmidt case was a battle over the surplus. 

Schmidt v Air Products Canada

Catalytic company plan - Was a defined contribution plan funded through a trust – no provision for surplus, because should not have one for such a plan. Somehow there was a change to a defined benefit plan. Then, later, there was an amendment to the plan giving discretion to employer to decide what happened to the surplus.

Then there was the Stearns plan in a different company, a defined benefit plan with a discretion on the employer to deal with surplus. 

Air products took over these two companies with their separate plans, then eventually went out of business. Plan was wound up. Who takes the surplus?

PBSA = Pension Benefits Standards Act = act which deals with pensions.
In Schmidt there was no problem with the Stearns plan, employer always had discretion to deal with surplus. 

But was a problem with the catalytic plan. Did the law of trust apply to defined benefit plans? SCC considered the law of trusts. Was there a transfer of title? – Yes, was there intention? – Yes, what is the trust property? – Employer said they are only required to fund the plan, so if there is excess it should come back to us. SCC said that they were not sure of that, but if look at the original trust doc – p111, line 20, says that the contributions and the earnings shall be the trust fund. 

But remember that purpose trusts are invalid, but here the purpose was to allow the company to meet the promise it had made to the employees – so this is a Denley type trust, and that it is still the companies money, the company was the one to benefit from the plan. SCC said no, the people who would benefit were the individual members of the pension plan, and they are in a position individually to enforce a B claim.  T were unhappy b/c now have to deal with individual B’s instead of just the company.  

3. For whom does the T hold if there is a gap?

Seems to be a bit of a break here in the notes as changed from one day to the next – I am not sure that he covered the answer to Q3 the next day.
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Looking at Schmidt case

Operation of RT, but also relevant for the fact that trusts under pension plans were valid. 

Court took mechanical approach – what is property, was there intention, who are the B.

If there was a conflict between the pension plan itself and the trust, then the terms of the trust prevail. 

Where there is a conflict between law and equity, equity prevails, so the courts approach here matches this, equity overrules contract. 

But McC says that this seems a bit strange because the contract is set up to implement the trust, so seems strange to give priority to trust when it is being implemented / controlled by the contract. 

But SCC said it was a true trust analyzed by classical approach.

What about termination of trust – said that can amend the trust 

Said that can determine where the surplus goes by amendment. 

When the trust is terminated then you can take the money back that was put into it.

This is like revocation. But power to amend the trust does NOT give to the holder the right to revoke the trust. Such rights must be clearly stated when the T is created. So court would not allow power of amendment to give power to revoke and therefore had no right to the surplus.

Go to normal rules for surplus. 
The normal doctrine of RT takes it back to the settlor, in this case the company, BUT first analyze the trust to determine if there really is a surplus – there should not be a surplus, because S should have allowed for what will happen to the surplus.

P113 line 45 – was a provision in the original plan – in the event of termination the company cannot recover the surplus, property goes for B’s of the plan. 

If there is a trust and there is a surplus and it is not dealt with by the trust, then have a RT situation. 

If is a charitable trust and there is a surplus – cypress doctrine can be applied – give it to analogous charitable object. 

If this is not possible, say because it is a trust for people. Then there are 3 situations:
1. Single S, or the trust arose under will, then T holds surplus on RT for S, or if S is dead, for the S’s estate i.e.will hold in T for residuary legatees (people specified in the will to take the surplus). 

2. Multiple identified S’s – Follow Red Cross p130. In this case money was raised by subscription to take car of soldiers. There was a surplus. Went back on RT, but how was it to be divided by the many donors who had contributed. FIFO could be used, first donors money would have been used, so you get nothing, and people who put money in at last minute, would get a full return because their money would not have been spent yet. Court did not like this, said that a proportional basis would be better. But in Schmidt there was not a RT because the T dealt with how to distribute the surplus i.e. to the employees, but if it had been, then they would have used this proportional method. In Schmidt both the companies and the employees had contributed, so would have shared it proportionally according to their contributions if there had been a RT. 

3. Multiple unidentified donors – public appeals result in this situation. Recall West Sussex Constabulary  – fund for widows and orphans of police forces. Money came from three sources: members themselves, identified donors, unidentified donors. Court said that should be split proportionally. Assume 1/3 came from each source. 

· Member donations – bona vocante (sp?)(going to crown)

· Identified donors – RT

· Unidentified donors – distinction between two donations – true donation (put money in box), contract (like concert for tsunami relief).

True donations

For true donations can apply RT doctrine, or have the Unclaimed Property Act which can be used to use unclaimed true donations for Crown purposes. Money gets paid into court – gov gets to use it.

But some did not like this, so developed “Out and Out” doctrine.

Qualified OAO doctrine – assume donation was given out and out – never expected to get it back, but if the giver can prove the intention of wanting it back if it was not used then that giver can have it back. Would be the case if donor said they wanted it back if not used at the time the donation was made.

Fully OAO doctrine. Say that are dealing with unidentified people and that one must assume that they never expected to see that money again. This is the approach taken in the West Sussex case. 

Contract

Don’t expect anything back, you got your part of the bargain already. So fully OAO situation and do not return money.

So if apply OAO – where does the money go – if was charitable purpose then will apply the money to charity under cy pres doctrine, else goes to crown for crown purposes. 

QUISTCLOSE TRUSTS
Another type of RT, used widely in commercial situations.

Exact legal status is unclear. 

There is no standard thing which you can call a quistclose trust. 

Typical fact pattern – want to do renovations – borrow money from a friend. Could be 3 types of legal relations: 

· Loan – what if borrower becomes bankrupt – then lender is an ordinary creditor, and likely to not get money back.

· Contract – lend money with requirement to have money spent on the house. But then will still be an ordinary creditor. Could take security.

· Transfer money to renovator on trust to be used for the particular purpose – then if renovator goes bankrupt, then the assets (including the lent money) are not part of the estate, they remain separate trust assets. 

Barclays Bank v Quistclose Investments (p117)

Rolls Razor was a rogue company – declared a huge dividend to boost its shares, then tried to get some money to pay the dividends. Quistclose investments lent them the money. 

Covered the lending by a letter, said to RR and to the bank, that the money was to be used to pay the dividend, and that if not used for that purpose, then the money was to come back to Quistclose. Dividends were never paid. RR went into liquidation. Now bank wanted the money Quistclose had given, but Quistclose said that it came back to them, and they were successful. But there was a debate over the legal basis of this transaction.

In this case Wilberforce (p119 line 10-15) said that Quistclose had the right to see that the money was used to pay the dividends. Does that mean the Quistclose could have got a court order to pay the dividend – unlikely. Wilberforce probably meant that Quistclose could prevent RR using the money for other purposes i.e. they had power of negative restraint.

If Quistclose was the S, then S cannot interfere with the T, so on what basis did Wilberforce say that they could interfere. The T said itself where the money would go i.e back to Q, so Q was S and was a B. What if the document had been silent on what would happen in contingency situation i.e. if had said that was to be used by RR to pay the dividends, but no more. Then would likely be a RT back to Q. 

So whether have express residuary B, or silent in which case will have RT, in both cases can prevent the money being used for the wrong purpose.

If the money had been paid as dividends, then would have been a regular debt to Q. But then bank said how can you have a change from a T to a regular debt, and on this basis said that it was always just a regular debt. Wilberforce said that this was OK (he also decided Baden) said this transformation argument was conceptualist, and that he was happy with the transformation from trust to regular debt. 

Another matter is – what is the position or the shareholders of RR – they were supposed to get the money.  Wilberforce said there was a “primary” trust for the shareholders – but this was later reconsidered in other cases – Q intended to lend the money for a specific purpose, and that it does not create an enforceable trust for the shareholders. Shareholders could not compel the distribution. 

Re Weststar mining (2003), 9 BCLR 4th 61
Not in materials.

Westar and Poscan entered into coal mining agreement. On monthly basis would pay in 80/20 proportions into account used by W for mining operations, but specifically to pay suppliers and worders. 

W went into liquidation.

P still had some of its amounts outstanding. P paid shortfall to the T in bankruptcy. But does this go into general assets for creditors, or does it get used for general benefit of suppliers and workers. 

BCCA said that intended to create a trust when they made the account – W was the T, and the terms were that it was a purpose trust which was enforceable by the suppliers and the workers, and they could have sued W as T to force payment.

Would have been a purpose trust along the lines of Re Denley – was a trust for workers and suppliers who were so directly benefited that the purpose trust was OK. 

In Quistclose the Shareholders could not sue directly, but here the BCCA said that the suppliers and workers could sue!

Being trust money it again did not become part of general assets for creditors.

BCCA said that created trust for suppliers and workers. Cannot use that money for other purposes. 

Moral of the story – draft carefully – do not leave chance of RT, provide for contingency clauses, ultimate clauses, which deal with eventual assets, perhaps a gift to charity. 

Public appeal cases – family home been destroyed by flood etc. Then what if money is left over – will go to charity generally, but must have a clause to do this. 

Gifts and resulting trusts

Wills being attacked for lack of testamentary capacity or undue influence. 

Are disputes about intervivos gifts which were made to relative, but is now challenged by another relative. 

Resulting trusts often influence the outcome of these cases.

· If A owned property and transferred it to B w/o consideration. 

· A buys property and says to the vendor, transfer it to B. 

So have the gift situation and the purchase situation.

B holds the property on RT for A. Court presumes a RT for two reasons

· Cynicism of Lord Chancellor – said that don’t believe give property away for nothing. So if no consideration, assume is held in RT for A. 

· B must show transfer of legal title, and must also show that it was intended that B was given beneficial interest, and that the onus is on B to prove this. 

But there are exceptions to this presumption. 

First exception
P138 – s.19(3) Property Law Act – a voluntary transfer need not be expressed to be for the use of the transferee to prevent a RT. Intended to abolish RT for land. But what is the presumption replaced by? 

Has been in place since 1970 something, but it has almost never been used. Curious !!!

Second exception

Presumption of advancement = Common law rule that applies to realty or personalty.

Father makes gift to child – presumption of advancement.
But if mother made transfer – rule of RT still applied, but the presumption is very weak, and also recent cases (p146) presumption of advancement is being applied for gifts by mothers to children. 

Husband and wife. Presumption of advancement applies. But Wife to Husband – resulting trust applies. In some cases legislation has changed this to RT in both cases, but in BC have no legislation

Mehta Estate p139

Manitoba case, but represents BC situation.

Husband and Wife died in Air India attack over Ireland.

Estates fought over assets - $300 000.

In the case of intervivos dispute the presumptions will not be that important, parties could testify. 

If dispute on marriage breakdown – have Family Relations Act, so presumptions not that important.

But here both parties are dead – Presumption of advancement was crucial. Also important if even one of the parties is dead. 

So most cases deal with rebutting the presumptions. 

Must check if there is a transfer of title – if not then can’t be a trust !!! Always first check for transfer.

What if transferor wants to get property back – only has to say that there was no consideration i.e. it was a gift, and that RT applies, then transferee has to prove that was a gift. 

What if transfer to the daughter, then transferor who wants it back has now to rebut the presumption that it was given outright. So presumptions determines burden of proof.

Court will look at all the evidence and make a decision, BUT in the borderline cases, then the presumptions could decide the cases.

Are two issues when rebutting presumptions:

Admissibility.

Shephard v Cartwright (p124)
Father starting company, put shares in son’s name – trying to avoid creditors and tax. 

Company went big, then went public and father put public shares in children’s name.  They wrote cheques in favour of father and paid back all of the value of the shares – all of the assets were now in the fathers possession / name. 

Father died, now children want to claim on the original shares. Argued presumption of advancement and that they had just lent the money back to the father.

Court said that all conduct before or on the date of the transfer, or after the transaction (if was still part of the transaction) was admissible as evidence as to whether the presumption had been rebutted. 

In so far as acts and statement after the transfer – they are only admissible if they are against the interest of the person the person who made the statement – reason is that cynically Lord Chancellor was concerned about manufactured evidence.  For example after the fact the father may try to deny the gift – could be manufacturing evidence – so deny that evidence, so only allow statements in made by father against his interest. 

Standard of proof.
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Looking at Shephard v Cartwright – what evidence is admissible to rebut presumptions.

Had there been an outright gift in the original transfer? 

Was up to the estate to rebut the presumption of advancement. 

Admissibility of evidence

First type of evidence - Any acts or statements by either party at or shortly after the transaction were admissible if they could be said to be part of the transaction. 

In this case the details of the transactions when the company went public were NOT admissible.

Second type of evidence - What about statements after but not connected to the transaction – can only admit if it is against the parties interest, not if it is in the parties favour. So dad cannot change mind and then say that it was not a gift, and then enter this as evidence to boost his case. 

Third type of evidence – are there other transactions between the parties, court said that this was inadmissible, only hear evidence on the transaction in question. 

There was a time in which these rules were relaxed, but now indication is that are currently going back to the stricter approach to admissibility:

Clarke v Hambly (2002), 46 ETR (2d) 166 – followed the rules from Shephard v Cartwright.
Standard of Proof

Sometimes it has been said that standard of proof for rebutting the presumptions is BARD, however  Burns v Melon 133 OAR 83 – confirmed that the standard is BOP. 

The findings of fact are generally the determinative factor in presumption cases. 

Used to be cases dealing with joint tenancy and some dealing with illegality.
Illegality

Consider if I am being hounded by creditors – I transfer assets to you. Fraudulent Conveyance Act may allow the transaction to be set aside if was for the purpose of avoiding creditors i.e. if was in fraud of creditors. But consider this is not the case and that the creditors have been taken care of despite my fraudulent conveyance and so they do not bring an action. However I want the property back from you because there is no longer the threat of creditors – you say NO, so how do I get it back from you? I have to sue. I just say that it was my property, no consideration, and RT applies, and then I have made out the case if the presumption of RT is applicable. 
Courts say that the fraudulent intention is not relevant i.e. that originally made transfer to avoid creditors is irrelevant and the owner can get the property back under RT despite the fraudulent intention unless the transferee can prove that was intended as a gift – but the point is that the court does not need to hear about the fraudulent original intention.

But what if had transferred it to my daughter, and now I want it back – now is a problem because I have to rebut the presumption of advancement. Have to tell the court why you gave it to her – to prevent creditors recovering. But cannot tell the court this and admit that as between you and the daughter it was actually yours, but between you and the creditors it belonged to the daughter. 

So have to admit either that it was the daughters, or that it was yours and you lied to the creditors – so court will not help you here. 

Lawyers must be careful to explain this to your clients – do not let clients transfer to the daughter when avoiding creditors (not that you should ever assist client in avoiding creditors) – else they may sue you for bad advice when they cannot get the money back from their daughter. 

When make transfers in family w/o considerations – be clear whether it is a gift or not – have a document. 

So far we have dealt with two types of RT:
· RT adjunct to law of express trusts

· RT for voluntary transfer or purchases in name of third part

Now consider third type:
RT from common intention

Developed by the courts before matrimonial property legislation existed. 

Designed to achieve rough justice between spouses. 

Now not confined to the family situation although this is where they originate from

A and B agree that A will hold on T for A and B in some proportion. 

Seems like an express trust – but is called a RT for some reason!
Pettkus v Becker p165

Read this case. This is one of the leading cases on the law of trusts for RT and for constructive trusts. 

Common law partners were poor when met. Acquired 3 farms, all in his name. She also contributed in work though.  Broke up 20 years later – he offered her very little, so she sued for 50% of 3 farms, but then she died.

SCC dealt with law of RT and CT based on unjust enrichment (We will only cover RT now, but will come back and look at the part dealing with CT based on UE later in the course). 

Dealing with RT

Court split 6:3 in reasoning, but agreed with result. 

3 said that there was a RT back to Ms Becker, and did not need CT and UE.

6 said was no RT, but that there was CT and UE.

So all said that there was a trust, but got to that result in two different ways.

Common intention resulting trust was used by the 3 judges, although the 6 said that it could apply, but not on the facts of this case. 

If he had paid deposit and she had made payments – would have RT in proportions to how much they each paid. But she did not make any monetary payments and earlier SCC case said that indirect work and labour contributions did not give rise to a RT i.e. the doctrine of regular RT did not apply. So courts had to invent a way to take care of the indirect contribution – called it the doctrine of “common intention” RT, but then disagreed (6:3) whether it applied on the facts of this case. 

3 said that if contribute money or “monies worth of work” to the “acquisition, improvement or maintenance”, and it is freely accepted by the other party, then the courts should presume a common intention that the beneficial interest will be shared in proportion to the respective contributions. 

The 6 agreed that the doctrine of common intention was good law. These 6 said (and this is now the law) that the common intention must be positively proved – can be shown expressly or impliedly. Seldom have written agreement of things like this, so the courts must ask if they can reasonably draw an inference that there was a common intention to share beneficial title – cannot be done on tenuous or ambiguous evidence, must ask “Is the common intention supported on the facts?” Can’t just think of justice between the parties – must look for evidence of common intention. 

Majority said no common intention on the facts of the case b/c TJ said that Mr Pettkus had made it clear that he did not intend to share the property – and this destroyed the common intention. The minority worked around this finding.
Under common intention you look at intention of both parties – under normal RT only look at intention of transferor. 

Now have matrimonial property legislation, so the doctrine of common intention is less important, but is still relevant. 

Beneficiaries under T

Four issues

1. Fundamental nature of beneficial interest

2. To what extent can B dispose of interest - alienation

3. Can B terminate the T

4. To what extent can B change the terms of the trust

1. Fundamental nature of beneficial interest

Leading cases are:

P311 – Schalit v Nadler
P314 – Baker v Archer-Schee– Rogue case

Schalit v Nadler 

A gave 99 year lease to N, then sub lease was given to S. 

Then N said that holds lease on T for company i.e. the company was the B and received all of the rent from the property.

S fell behind on rent, so there was a right to go in and repossess things on the property to get rent money – but was this the right of N or the right of the company?
So the company repossessed the goods, but then the defaulting tenant, who was the plaintiff, bought an action for illegal restraint of goods, saying that they had no right to seize the goods. 

The court agreed that the company did not have any right to seize the goods because they never had a right to the rent itself, onto to an account on the profits from the rent.

Generally rent reserved by a lease could be recovered by the person entitled to the income from the property.

So who was entitled to the income? And who had the right to seize the goods.
Company said it was them, court said no because:
Sublease was between N and S, and S promised to pay N, S did not promise the company anything. Look at the legal relationships – S may not even have known of the company. The money was paid to N who was T and paid it on to the company.
So company is not entitled to the rent legally and N has the right, but practical reasons also mean that N has the right: Who was S supposed to pay if both N and company demanded the rent?

And this was where there was only one B i.e. the company – imagine the difficulty if there were many B’s. It would be impractical to have S pay each of those B’s little amounts. So make S pay N, and N has the right to seize the goods. 

So what does the B get. 

B’s must look to the T, in this case N. 

T has legal title, and therefore has possession (in the case of land), but courts may give B possession if that is what the trust documents say and the T is defaulting, but to start with it is the T that has the right of possession. 

If the T property is shares, it is the T that holds the shares. 

Verdun v TD Bank (1996) 139 DLR 4th 415 
SCC confirmed the law – B could not say he is entitled to the shares being in his name – The T holds the shares and that is where they stay. The B is only entitled to an account on the profits from the shares. 
B can sue the T if does not act in the beneficiaries interest. 

So as a T you may want a clause in the T which says that you are only liable to the extent of the assets in the T. But you may not be able to rely on this for tort claims. 
What if expenses are incurred by the T, he may want indemnification from the trust assets. But T cannot claim back against the B if the T spends money trying to defend the T, so beware if there is little money in the T and you are the T defending the trust. So the T is the owner – with all of the benefits and burdens of ownership.

What does the B get – gets right to have the T act in his interest, and sue the T if he fails to do so. 

Can require the T to provide benefits and get an accountant to check up on the T. 
Court may make order requiring a T to act properly, or retrain wrongful acts, or replace T. 

If T makes a profit, that profit is due to the T as an addition to the trust property. 

There are relationships between the world and T, and between T and B, but no relationship between the world and B. 

If T is being passive, B could get permission from court to sue in the name of the T. 

Re Brockbank p578

Illustrates how T operates.
Were two T’s who had the power to appoint additional T’s. The original two were deciding who to appoint and all the B’s said that should appoint a particular bank.  
T said No.

B’s went to court to get order. 
Court said no, and said that T’s have power to make decisions. B’s only have right to have decisions made in accordance with the T. 

T could probably take legal costs out of T to fight such a case b/c they are defending the proper administration of the trust which is actually in the interest of the B. 

Butt v Kelson p580
Family company – controlling shares held by T. One of B’s said that were not happy when T elected themselves as directors, but this is OK, T can do what they need to protect the T assets. Electing T’s as directors may be the best way to do this. 

B said that wanted to see company documents. 

B’s can see trust documents, can claim this as a right, but court said that when T’s were directors their duty was to the company and that company documents were not part of the T, and therefore the B’s had no right to make demands of the directors of the company. 

So far this is a good judgement, but then court went a step further, and turned this into a rogue case: Court said that shares were held by the T’s, but if all the B’s got together they could tell the T’s what to do – this is contrary to Re Brockbank. 

Court here said that the B’s could have got the shareholders to vote to change the articles of the company so as to allow the B’s to see the company documents – and so may as well just ask B’s what documents they want to see and allow them to see them. This is a rogue case and is contrary to Re Brockbank – considered as wrongly decided by trust lawyers.

Baker v Archer-Shee p314

An even more rogue decision.

Trust in NY, and in all but one respect the trust was in NY i.e. T was there, B’s were there, property was there. The only B not in NY was lady A who lived in England –was entitled to an accounting on the income of the trust. She kept this money in NY. Issue on her taxability in England on that income. 

England had law that are taxable on income on stocks and shares even if that money is not remitted to income, but income on other property was only taxable if remitted to England. 

So what did she own – was it stocks and shares, or was it income from another source?

3:2 HL said she was taxable as she owned the shares, or at least had an interest in them.

Majority said they were applying ordinary trust law. 

Did she really own them, cannot say this because she was just the B, but majority said she owned the income in specie. This means that the T are obliged to give the dividend cheques to the B – so in this way she owned the shares, said that it was like she had a life estate in the stocks and shares – she had the right to the cheques. But this is contrary to the classic view.
P320 line 35-55 – gives classic view – does not own shares or the income, but only has a right to accounting, but that it is not related to a particular receipt, only to the profit of the trust.  It would be chaos if applied the majorities view where had lots of B’s – like a pension trust – could all 10 000 B’s arrive and say that they own 1/10 000 of a particular dividend cheque. 

So McC agrees with the minority.

Two years later lady A was again required to pay tax. The law of the trust was NY law, but in the first round of litigation it was assumed that NY law matched English law. But second time around bought evidence that NY law was what the minority said in HL case. 

2. To what extent can B dispose of interest – alienation

Here the interest is personal. But court of chancellery tried to model the rights of the B on legal rights. 

Consider trust and analogise the rights which are formed with legal interests.
“S gives to Wife for life, remainder to children J and C”. 

Point 1

Rules of legal interest apply here for determining equitable interest. E.g. what interest do J and C get – fee simple? tenants in common? i.e. we have to ask the same questions when determining equitable interest as we do for legal interest. 

Point 2

In so far as the interest extends upon death, could transfer equitable interest on death same as could transfer legal interest. So in this respect they are the same.
Point 3
Can assign intervivos using equitable rules, or as permitted by statute.

Concerned with intention, not formalities:
Four ways to assign intervivos:

a. Wife could make direct assignment – “assign to X”

b. Could give direction to T to assign – “pay what I am due to X”, is she giving away her interest or only the income on the interest – could be either one – depends on what she says. 

c. Could make personal declaration of trust.

d. Could enter into a contract for valuable consideration under which make an assignment of her rights as a B – court would enforce the contract. 

P329 s.36 (previously s.32) Law and Equity Act – has not replaced the above 4 methods of assignment - but now have statutory method of making an assignment:

Must be in writing, signed by the assignor, must be absolute unqualified assignment, notice must be given to the T. 

3. Can B terminate the T

4. To what extent can B change the terms of the trust
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Last time we were looking at the assignment of equitable interests.

Are like legal interests in that they can be assigned.

Can be passed on death or intervivos:

1. Can be assigned directly

2. Can give direction to T that he should transfer

3. Personal declaration of trust i.e. by B declaring trust over.

4. Can assign under contract

Equity would consider these to be valid means of transferring beneficial interests. 

Now under s.36 of L&E act you can do statutory assignment – for both legal and equitable interests, this is an extra alternative to the other valid means of transferring your interest as a B.
For s.36 to apply the transfer must be in writing, signed by S, must be absolute and unequivocal, and must be given to T if creating a trust. 

Question of competing interests between assignees. 

Consider T1 and T2 and trust property is held for A for life, gift over to B. Then B assigns to C and then B also assigns to D. 

Now C and D are competing – how do we resolve who actually has the right to the property i.e. C or D?

A distinction is made between personal property and land.

Land

One would think you could look at the land title records. But the land title act prohibits the registration of an equitable title to an interest in land obtained by an intervivos assignment (what if by will?). So does not help to look at the land title office to see if C or D registered. 

So then go back to equitable rules – the first in time takes priority. So C would take priority. This is a version of the nemo dat principle i.e. after B gave to C, B had nothing to give to D. 

So for land it is simple – who did you give it to first?
Personal property

Rule in Dearle v Hall – starts on same basis as rule in relation to land – first in time takes priority – but you have to register with the T in order to secure/maintain your priority. If a subsequent assignee notified the trustees first, then they will take priority.

Say C tells T2, then C’s priority will only remain while T2 is a T, when he is no longer a T then it will be open field again. But if C tells all of the T’s, then he will maintain priority forever, even if there is a change of T’s. So ensure that you tell all of the T’s if it is personal property and that will permanently secure your priority.  

Can equitable interests be assigned?
Many S and some lawyers think that beneficial interests cannot be assigned – BUT THEY CAN BE. S may not want B to be able to assign and may think that B’s interest will not be able to be taken away on bankruptcy – but it can be. So don’t assume that the interest of the B is safe. So must ask S if he wants to make the interest un-assignable. There are 4 things you can do to make it un-assignable, but the first two don’t actually work.

1. Have special clause in trust which says that no interest under the T is assignable and cannot be taken on bankruptcy – INVALID. Cannot give property to T and then put limits on what T can do with that interest. So this is not valid in Canada. However it may be valid in the USA under the special rules they have for trusts – so be careful if looking at USA case law. 

2. Recall from 1st year property – can put in divesting clause. To John, but if there is a voluntary or involuntary assignment, then goes to daughter Carol. INVALID. Courts say that this type of condition subsequent is void. Is a matter of interpretation, but if you gave an absolute interest, then cannot divest that interest in a way that is repugnant to the interest you originally gave. This is a different version of category 1 above i.e. is just more specific about what happens when there is a voluntary or involuntary transfer, but they both fail for repugnancy reasons. So this condition subsequent attached to an absolute interest will not work just as the absolute prohibition will not work. 

3. Make use of the distinction between absolute interests subject to a condition subsequent and a non-absolute interest which is determinable. To John until such time as there is a voluntary or involuntary transfer, and then to Carol.  So are not giving John absolute interest. This is a determinable interest of limited duration. The interest will automatically determine upon the event happening i.e. voluntary or involuntary transfer (on bankruptcy). P340-341 – Re Williams – long clause in a will where the testator drafted a clause with determinable interests which was held to be valid. 

4. Can use a discretionary trust or fiduciary power. Create a Badden type trust – discretion and obligation to distribute to large group of people. Or can create a fiduciary power – transfer to whole world except a particular group of people. These types of interests could not be assigned because the B does not know what he is going to be getting. Could assign by contract. But here the B is saying “if I get money I will give it to you”, but the practical difficulty with this is that you do not know when, if, and how much, the B will get – depends on the exercise of power of T – so would be selling a piece of speculation. So as a matter of law it is assignable, but in reality it would not be assigned very often.
Can B terminate and/or vary the trust?

Termination = bring it to an end and distribute the capital

Variation = keep the trust intact but change the terms.

Original rule was that B took the trust as it was – just be grateful Mr. B.  This is still the rule in the USA, this discussion does relate to Canada though. 

This variation to the rule started by accident. 

It was established for 100’s of years, that if you were absolutely entitled to property, then you had a right to possession.

So if executor or T was holding property absolutely for A, then A could demand that the property be transferred to A.

This is the rule in Saunders v Vautier (SV), p342. This case was in 1841, but the rule is much older, this is just the name given to the rule. 

This rule was then expanded. Originally it dealt with only 1 B, but was extended to multiple B’s.

Say 2 B’s got together and said that between us we represent the total interest and so under SV we have a right to have the interest transferred to us. The court agreed. But then why should the rule stop at 2 – so long as all B’s represent the total beneficial interest, those B’s can get together and agree and demand the total interest (legal and beneficial) transferred to them. The court agreed (without much thought) and Canada has adopted this rule. 

Courts in Canada have said that not only could the beneficiaries terminate the trust, they could also vary it (in dicta only). 

This was fine if all beneficiaries were adult and competent, however, if there were children, unborn beneficiaries, or incompetent adults how could you get total beneficial interest? To get around this, some lower English courts gave the court’s consent for those beneficiaries who could not give consent for themselves. 
However, when this issue reached the House of Lords in Chapman v Chapman [pg. 362], the Court said there was no jurisdiction to give the court’s consent and that the court could not vary the terms of the T even if all the adult B’s requested it when there were other B’s that could not give personal consent. This led to legislation called the Variation of Trusts Act under which the court could give consent. 

In BC have the trust and settlement variation act.  

4 points on the termination of a trust

Point #1 - Determine the nature of the interest

Different types of interest:
May be yours unequivocally

May be vested 

May be defeasible

May be contingent

Most of the cases applying this rule depend on whether the people wanting to terminate the trust have the total beneficial interest (problems generally as to the type of interests the beneficiaries have, e.g. vested or contingent). 
It turns on the documents in question to decide into which category the interest falls. 

P342 – in SV the S gave shares to executors and trustees to accumulate interest until Daniel reached 25, and then to pay the shares and the interest to Daniel.

D reached 21 and asked for the shares. So was the reference to age 25 a condition precedent or was the interest vested immediately? If you said it was vested and the T was just trying to keep him out of possession then he could demand possession.
Court said that it was a vested interest with an ineffective attempt to postpone possession – so D can take now.

But the rule always depends on the nature of the document – goes on facts of each case. 

Point #2 – Discretionary interests may not work!
It is sometimes said that can avoid SV by creating discretionary trusts or fiduciary powers.

Say that all of the income is to be paid to A, B, C and D by the specified date, but leave the proportions to the discretion of the T. So then the B’s cannot say have full interest. But if they get together and say that between them they will all have possession. Courts have said that if they get together then they will be able to get full title.

But can say that there is a fiduciary power – then T may never exercise the power, then B’s cannot say that it is inevitable that they will take title. But there will be a default clause – say that what does not go to A, B, C and D will go to UBC. But then B’s and UBC could get together and still terminate the trust. So fiduciary power does not prevent dissolution of the trust under SV.

Point #3 – Partial termination
Can have partial dissolution under SV. If B can say is entitled to income and gift over of partial interests, then B may be able to extract that partial interest. 

General proposition: Saunders v Vautier partial termination of the trust is not allowed in relation to land (as it will have an adverse effect on the remaining interest). However, it is generally allowed in relation to personal property unless there are exceptional circumstances indicating that it should not be allowed. 

P355 Re Sandeman’s Wills Trusts
T held ½ of estate for son for life, then went to sons children, other ½ for daughter for life then to her children.

Son died. His children said that they are absolutely entitled to ½ share even though the other half is still in the life estate stage of the aunt. 
It was argued that there were exceptional circumstances. 

· The T would lose control of the company. But the court said that the son’s children would still be acting in his own interest so there was not really a change in the interests that were being protected. 

· The shares owned by the remaining B’s may be less valuable because the T’s no longer have a controlling interest in the company. But this possible slight devaluation was not considered special circumstances. 
· Argued that son’s children may act adversely to interests of daughter. But the court said that there was no evidence of this, and so there were no special circumstances.

Sandeman indicated that for shares the fact that T would loose control was not in itself enough to be exceptional circumstances.

Court said that will not work for land – will not allow 1 B to act in way that will adversely affect others. Say that all B’s must reach 30 as contingent to their interests. Say are 4 B’s, and when first reaches 30 he demands his ¼ interest. Courts have said that if give that B and ½ interest as tenant in common then will devalue the land held by the other 3. So the rule does not apply to land. But it does apply to personal property unless there are exceptional circumstances. 

B who is absolutely entitled to a partial interest can call for that full interest to be transferred to him. There is a distinction between land and personal property. With land it is presumed that if there are multiple B’s and you transfer the partial interest to the one B who is demanding it, then you will compromise the interests of the other B’s. So courts will not allow the B to recover the partial interest in land.
So considering personal property - when will circumstances be so exceptional that B will not be allowed to withdraw the partial interest.

Lloyds Bank v Duker, p356
Here an estate owned 999/1000 shares

Duker became entitled to 574 shares. Court looked at circumstances and said that they were exceptional in this case. 

Duker would get control, and these controlling shares would be more valuable, other shares would become less valuable, so other B’s would be affected. But this was the same as Sandeson and would not be exceptional circumstances by itself. 

Accountant said that Duker said that he would become managing director and not pay any dividends and keep all the money for himself. For some reason the court was told this, and then the court said that this adverse impact was severe enough too be special circumstances. 
Would be more adverse impact than just the slight devaluation of the shares.

In Sandeman there was no evidence of adverse impact, but here there was evidence of adverse impact. 

But the basic rule is that the B absolutely entitled to part of trust of personal property is entitled to withdraw those assets so long as it will not adversely affect the other B’s. 
SV is also applicable to charities:

Halifax school for the Blind v Chipman p358.
Property to T, to pay income to charity who was the B. 

Charity says they can do better job than T can, so apply for the property to be fully transferred to them. 

If said to “hold for the benefit of UBC” – then UBC could call for capital. 

But if T said “to pay the income” – then charity said that if property income was for perpetual income, then actually you have the right to capital. 

So charity said that this implies that they have the right to capital. But court said NO. Said that in relation to charity the S may actually want to create an endowment and that the charity only gets the income – will give effect to the intention of the S. 

So UBC cannot go to the T and demand the capital.

Is a matter of interpretation as to whether the property can be transferred to the B.

How can S avoid SV? 
What if don’t want B to pull part of the assets out of the trust. Can do it by having indeterminate B’s. Discretionary T (like Baden) or fiduciary power. Then will not have all B’s getting together in practice, although in theory the rule still applies.

Alternatively, can have contingent B’s so then cannot get together with those B’s because don’t know if the condition will ever occur to make the potential B an actual B.  

Trust and settlement variation act, p363
Assumes that SV is good law and that it applies not only to termination but also to variation. Allows adult B’s to act for themselves in relation to termination or variation.

Act gives the courts power to consent to variation or termination to consent on behalf of those who cannot consent for themselves. But it is still the consent of the B’s, just that the court is doing the consenting. 

s.4 of the act – also applies to a series of legal interests even though is an act that deals mostly with equitable interests.

For whom can the court consent?
s.1 of the act – 4 categories of B’s for who the court can consent. 

· For incapacitated people = minors or incompetent adults. This group is clear – no problem

· Unborn – this group is clear – no problem

· “any person who may become entitled to an interest”. This group is contentious. ( 

Buschau v Rogers Communication (handout) – involved a battle over company pension plan. A predecessor of Rogers set up a pension plan on trust. 1974 – 84 = 10 years in which the plan continued to admit members. Later they closed that plan to new members and amalgamated the plans with other plans. 

This case went to the BCCA twice. 

First time at the BCCA – said that the amalgamation was OK. But that the 1974 T was still valid. Said that should be able to track the trust money and extract it. B’s wanted to end the trust and get their money. But what about the surplus – can only get the surplus if the T was terminated. Only Rogers can terminate it. Members said if you terminate the trust then we will give you some of the surplus – but they could not agree on the deal. So then the members tried to close the trust by themselves by application to the court. 2 questions.

1. Did SV and the act apply to pension trusts at all? 

2. If the members of a pension plan can terminate, then how does it serve the interest of providing for retirement – this runs contrary to the whole idea of a pension plan.

In response to question 2 the court said that there was no evidence that there would be chaos if allowed this to happen, and must apply the general law. Schmidt said that a pension trust is a trust. So must apply the law.  Applied SV, and the B’s can get together and get it terminated – in theory.

Could the B’s terminate in these circumstances?  In this case there were B’s with contingent interests – i.e. will only get interest on the happening of some event – retirement / death of worker etc. and these B’s would also have to agree to the termination. 
25 of the contingent interest B’s could not be found – could the court consent on behalf of those 25 B’s who would take on death of those B’s that had assigned contingent rights. They all had contingent interests – contingent on death of donor B.

Act says can consent for those who “may become entitled” to the interest. If you die before the living B then you may not get. 

CA said that in this case the 25 contingent B’s have an interest, they just don’t yet have an income. CA said a contingent interest is an interest, and is not just someone who “may” get an interest so s.1(b) is N/A, and the court denied the application. 

But CA said that can un-nominate the 25 people and then you just have 150 people who can terminate the trust. 

Counsel for Rogers said it was unfair for the court to give this advice – but the court said that thought it was quite proper.  

· s.1(d) second difficult section. 

This section was drafted with a particular type of English trust in mind and it is not clear what this section covers. What was it intended to cover? ( “protected trusts”. Suppose have T that says that the T is to pay the income to John until he makes voluntary or involuntary transfer (determinable interests) 

If John’s life interest terminated then T had option (discretionary power) to transfer life interest to John / his spouse / his children. Then also have a remainder clause for if no such voluntary or involuntary transfer takes place.

However the chance of the discretionary trust coming into existence was quite remote. It is unlikely that John will try to make a transfer since he knows the consequences, and unlikely to go into bankruptcy.  

When the court is consenting, the pre-condition is that the consent must be for the benefit of the B’s for which it was consenting. 
But for this remote situation an exception was made and it was not necessary for this unlikely discretionary beneficiary to consent. 
But the English protection trust is statutory creature which does not exist in Canada.  

So they had to draft a Canadian version of paragraph d – but in changing it they confused it and it now covers much more than the English one ever intended to. 
Trust0223
Were looking at termination and variation of trust under the Trust and Settlement Variation Act.

Goes on consent of B’s. 

Court can consent on behalf of those in 1(a)-(d).

1(a) and 1(c) are not contentious.

People who have contingent interests do have actual interests, so they are not people who “may” have an interest under 1(b)

If gave to wife for life, then to law students on wife’s death. 

 This could cover the whole world i.e. anyone who may become enrolled and be so when she dies. So these are all people who “may” have an interest. 

If is a discretionary trust with an obligation to distribute – then will have an interest, not “may” have an interest and 1(b) does not apply. But if no obligation to distribute, then “may” have an interest and 1(b) will apply. 

1(d) – under this option, the interest is so remote, that the court will not hold up a termination or variation because cannot get consent of B’s because it is so remote that they will become B’s. So statute says court can consent for them. But in Canada we do not have statutory protective trusts which the English version of this section was aimed at. And the problem is that the Canadian section may be taken to mean more than the equivalent English section does. So may have court consenting in more situations than would be appropriate.

Suppose ( to daughter Carol for life, remainder to her children as she appoints, or in default to UBC.

What do kids have, there is a discretionary power. Do kids have to consent or can the courts do it under 1d even if the kids are now adults. 

Under 1d the court does not have to find that there is a benefit for the B’s when it consents for them. So the problem is that the language of 1d is too broad – covers situations which it should not cover. Court can consent on behalf of discretionary beneficiaries. But normally court will use its discretion and require benefit of to be shown, but there the risk is that a court will consent inappropriately because the wording of 1d allows that. 

It would have been better if the act had just said that the court can consent on behalf of those who can’t consent for themselves.

[I asked McC about this after class. As noted above, in class he said that the court can consent on behalf of discretionary B’s. So in the example above, that would be for the kids. But my reading of 1(d) disagrees. {Also it is not that remote a chance that the kids will take and so the underlying principle does not really apply}. I would have said that 1(d) is not applicable in this case. Assume the court is considering consenting for person X. 1(d) says that the chance of X receiving must arise from a discretionary power which only comes into existence upon the failure or determination of a currently existing interest. Carol’s interest is currently existing, and she has a discretion, but then when her interest comes to an end, no other discretion is set up – so 1(d) cannot apply. He kinda agreed with me, and then said no court has really examined the wording of 1(d)] 

Other concerns with s.1(d) - Some groups are missed. And other problems arise:
· Court cannot consent for competent adult B’s. So then a single adult can prevent termination or variation which all the other B’s want and which the court would be happy to do. One person can veto and hold up the whole process – court cannot override. Clean hands only applies when court is asked to do something, but here the B with the veto, even if they have unclean hands, is not asking the court to do anything, so it does not matter that they have sinister intentions.

· There is no express power to consent for unavailable B’s. Some courts have read this in. 

· Act does not provide for consent where there are charities involved. So if is a gift to charity under a trust such that the charity is a B, then that charity and can veto or consent. But if the gift to charity is at the discretion of the T, and there is no specific charity listed in the T, then don’t know which charity to get consent from, and the court cannot give consent on behalf of the un-named charity – this is another gap which may lead to variations not being approved.
What is the court consenting to:

An arrangement or proposal. Arrangement may be suggested by anyone, even a S can propose termination or variation. 

The proposal may enlarge the administrative power – this is common, say that want to give T more power. Sometimes you want to reduce T power. But the act only allows increase of powers, not decrease. This can be a problem and there is no good reason for one way adjustment. 

Re Harris p373. 
Under a will father left 5/8 of estate to the son, then other three children got 1/8 each. 

Children were all minors so could not consent to change in terms themselves. 
Mother wanted to equalize the amounts going to the children. 

Court said that it was not for the benefit of the son to equalize. But was this actually a variation such that the statute applied, or was it setting up a new trust. 
Court would not allow the variation in this case – said it was too big a change. This case narrowed the scope of what a variation is, but is the old view. 

Now the view is that you have just a variation if you keep at least some of the original B’s. If you totally replace the B’s then it will not be a variation but a total reconstruction. 
2 Preconditions to court consenting

(I think that from here on are no longer discussing the situation when the court is consenting on behalf of B’s who do not consent for themselves, but are just generally considering what the court can consent to, say when all the B’s agree)

· Benefit for those for whom the court is consenting

· Residual discretion – court can still decide if want to go ahead with the variation “if the court thinks fit”

Benefit

Most of the cases deal with benefit

1(a)-1(c) ( s.2 notes that must have a benefit shown before court will consent for these people.

1(d) ( not mandatory for consent i.e. not mentioned in s.2, but court may require it. 

What is the certainty required that the benefit will result before the court will agree.

Financial benefit is obviously applicable, but non-financial benefit may also be valid. 

Financial benefit 
95% of applications to terminate or vary are for tax reasons. Other 5% of financial reasons to vary are to widen investment powers. But there is a limitation for investments – must be one which a prudent person aware of the risks would make:

Re Burns p367
Intervivos trust. Was an oversight – no investment clause in the trust. So now T were limited to narrow range of investments provided for in the trustee’s act. 
Caused tax and investment problems. 

S bought application to have the trust varied. Tax motivation was OK. But the judge was not happy with the proposed investment amendment, so he (mindlessly) followed an Ontario case based on an English case. But the English had the variation of trust act (1958) and then in 1961 the English legislation was revised allowing the powers of investment to be modified.  

Then English courts said the 1961 act defined the law regarding investment modifications. The act said that you must show benefit and special circumstances if you want the court to agree to an investment clause change.

But in Canada the statute does not call for special circumstances. But the requirement for special circumstances was used in Burns – although it was not clear what the special circumstances were. However now the courts will not look for special circumstances, will just ask if it is for the benefit of the B’s when want to make a change to investment powers. 
Non financial benefit 
Is more complicated.

Non-financial benefit can cut both ways i.e. it may be a reason for approving, but may also be the reason for not approving a proposed change. 
Re Weston’s Settlement p369
Denning – terrible decision. 

Russian immigrant set up trust for son – this influenced the case. Made a fortune in England and set up trust for his son. Then capital gains tax was imposed in England. Son wanted to get his money out of England – wanted to move the trust to the island of Jersey, but had to get permission under English variation of trust legislation.

Was huge tax advantage – so no question of financial benefit. 
But were unborn issue who could not give consent, so the court had to consent for them. 

Denning p370 – said many children have been ruined by being given too much money. 

Did not approve the variation – said that the children needed firm roots, and is better to live in England. This was an example of non-financial benefits playing a role.
Re Remnant’s settlement trusts, p371
Two mirror image trusts were set up.
· Protestant trust = To daughter A for life, then to her children, unless her children die first, then to children of daughter B

· Roman Catholic trust = To daughter B for life, then to her children, unless her children die first, then to children of daughter A

· Then if none of that materializes then the children of nieces and nephews of testator. 

However there was also a forfeiture clause – Any B who was or became a roman catholic would forfeit their interest. In Canada we would say this extra clause is void. But they are applied in England.

The family was already half roman catholic. However all of the B’s wanted to get rid of this clause, especially the Roman Catholic half of the family.

Wanted to get rid of the forfeiture clause, and the protestant half agreed to advance 10K out of the trust to the children under each half immediately. This was a benefit to the children, and would secure their support for the change. 

But what is the benefit to the children of the nieces and nephews of the testator – they are remote unlikely B’s, but their consent is needed. They could veto and prevent the variation. So have to bribe them. 
But would the court approve the variation. 
Dropping of the forfeiture clause clearly benefited Roman Catholic family, but why did it benefit the protestant family. But court said that their children are getting immediate benefit. Also it would allow the protestant family to change religion. But harmony in the family was the major non-financial benefit which persuaded the court. 

Are BC cases which considered the non-financial factors.

Re Harris, p373
Case discussed above.

5/8 to son, other 3 children each got 1/8.  Then mother bought an application for equal shares. 

The variation would not be for the financial benefit of the son, but it would bring harmony between the children. Court did not buy the harmony argument – did not outweigh the detriment to the son. Also if the son died under 21 then the share would go to his issue. Court said that non-financial benefit to the issue was speculative. 

Re Tweedie p378
Another BC case.

Dispositions to 2 daughters of testatrix.

D got straight gift 150k.

H got life interest in10k trust, then remainder to her issue, or in default, remainder to D and her issue. 

Application is made to terminate the 10k trust and give H the 10k outright. Was supported by all adults, but there were unborn issue. Was not for the financial benefit of those issue, but court said that the chance of them taking was remote, and that they would get only very little. 
So non-financial benefits can be given more weight than financial benefits. Said that would be better for harmony in family if she got 10K now, so approved the variation. 

What level of certainty of benefit is required?
Benefit may be partly speculative, but what degree is risk will the court take that there will be a benefit. 

Russ v BC, p383.
Leading case on variation – mid p383 quote from Re Irving which is a very popular case, followed in all but one respect in BC.

3rd proposition in Re Irving is followed in BC. 
Court will approve “risky” proposal if it would be approved by a “prudent adult motivated by intelligent self interest and sustained consideration of expectancies and risks of the proposal made”. 

So court will take the same risk that this prudent adult would take. 

In Russ there were remote B’s who one did not expect to ever take benefit. But they are in a strong bargaining position b/c their consent is needed. 

If court is consenting for one of these remote B’s, then how much should the court take these strong bargaining power into account, say if a payout is to be made to the remote B’s in order to approve the process. In Russ the remote B’s depended on who died first. Actuaries said that the remote B had 4.8% chance of taking. Proposal gave them 5% of the assets, but on appeal cousel for the remote B said that this did not account for their strong bargaining position. 

CA said that the bargaining power was in argument at trial and must assume that the TJ considered that (even though was not mentioned in the judgement), and that CA will not interfere with that discretion unless there is a clear error. 

So court will recognize the bargaining power, but will not allow remote B to gouge a big cut. And the court is not a negotiator – court just approves or rejects the proposal. 

Residual discretion

Court will approve only if it thinks fit. 

What factors are taken into account at this stage. 

Originally the only factor was the intention of the S.

Re Irving – landmark Ontario case – said that must keep alive the intention of the S. This rule has been applied in England and Canada. 

However in Russ it was said that the intention of the S is irrelevant, that is not mentioned in the act, and that should just consider the benefit of the B’s. This is an extension of SV – not concerned with intention of S, give the court the power to consent similar to that in SV. 

So now is not clear what the residual discretion covers, but it is still there. 

Trust0228
Administration of trusts
Will deal with administrative and dispositive powers i.e. all things that a T can do. 

Will consider administration from the point of view of the T. 

Rights of the B are also relevant – that is what the T must seek to serve. 

Importance of the T: equitable theory and practical considerations place the T at the very centre of the T. The choice of T was probably one of the most important decisions a S had to make. T success or failure depends on the character, ability, interest and commitment of the individual T. 

A bad trustee could ruin the best drafted trust and a good T can save a poorly drafted T.

The way in which equity treats trustees: The B’s were preeminent in chancery concern. The court perceived the B as a victim ripe for exploitation. If trustees were given an inch they would take a mile. Errant T had to be dealt with swiftly and severely to serve as an example to others. 

If trustees have temptation offered, they would likely take it – this was the attitude of the court. 

Courts have a high standard of conduct for T’s. T’s find guidance on how to act in three sources

1. Trust document itself

2. General Law of trusts – Common law, Scott’s textbook etc.
3. Trustee act. 

These sources can contradict, but the rule of thumb is that all three apply – they are cumulative. 

In drafting a T one can draft out the general law of trust:

Up until 50 years ago drafters were quite tame – did not draft out too much of the law. 

Recently drafters have been aggressive. In last 20 years it has started to concern the court. Can you really change the duties of T that much? 

From the UK we are getting the doctrine of “Core Obligations”. These are fundamental and essential to the trust relationship. 

You can also draft out the provisions of the T act:

Our present T act is based on the English act of 1893. As typical for property legislation of that time, it was a compilation of standard clauses which everyone used in their contracts. The act applies generally but you can exclude the clauses you don’t like. 

But you cannot draft out all of the clauses. There is a provision in the act under which a T can apply to the court for advice and direction. You probably could not exclude this – this relates to court’s J. 

Is currently a proposal out for a new BC Trustees Act: 
Would make changes:

Variation and termination of trust – would repeal the Trust and Settlement Variation Act and incorporate it into the Trustees Act. 

Would provide that the court can consent for charities and unascertained people i.e. will clear up the problems we mentioned with the current variation act. 
Would authorize the court to override the decision of an adult B who was not consenting – is this a good idea – questionable!
Will change charitable and non-charitable purpose trusts: for charitable trusts, will do away with need for general charitable intention to be established for the cy pres doctrine to be applied – cy pres doctrine will apply to charitable component. For non charitable purpose trust, will be possible to make a wider range of valid purpose trusts. 

Issue of appointment, retirement and removal of trustees

Process

Assume valid creation of trust.

What if then the individual T dies, need to replace him. 

T may want to resign, need to appoint a new T.

May want to remove a T against the will of the T. 

Look at the 3 sources – do they tell you how to achieve the above. 

The Trustee act – provisions in this regard are not clear. 

Appointment: 

Can provide in the T document how new T will be appointed. The S can reserve the right, can give the right to other T’s to appoint new T. Can give the right to a protector. 

Must provide for continuity – T could last for long.

If not covered in T document, then look to statute. P387 – s.27, 6 sets of circumstances:

1. T dead

2. T out of province > 12 months

3. T wants to be discharged

4. T refuses to act

5. T is unfit to act

6. T is incapable of acting

And in any one of these there are a list of people who can make an appointment:

· Successor T named in the T document.

· The surviving T’s

· The personal representative – executor or administrator of the last T to die. 

Courts also have inherent J to appoint a replacement T. Equity will not permit a T to fail for want of a T. 

Retirement / Resignation:

Same 3 sources – look at the document to see who T’s resignation notice needs to be given to: S, other T’s, protector ?
s.28 – p392 – if > 2 T’s – can give notice to the remaining T’s and any other person empowered to appoint T’s, they can permit resignation, but do not have to consent. (Can override this section by clause in the T document).
T can go to court – they will authorize the resignation. 

Resigning T must be careful, don’t just walk away – must be a lawful resignation, else you will still be liable. 

Can get informed consent of all B’s – difficult when B’s are minors etc. So court order will probably be best. Will have to pay the cost of the application, but will likely be worth it to avoid potential liability. 

You still remain liable for what happened when you were a T. So should try and get an indemnity from the B’s for the time that you were a T – but may be hard to get. 

If a T resigns to avoid difficulty / squabble, and the resignation contributes to a breach of trust, then he may still be liable. Say 7/8 want to do X, 1/8 says to Y. #8 then resigns so they end up doing X, but then #8 will be liable if X was a breach of trust. Must dig your heals in – cannot just walk away. 

Removal:

Again look at the 3 sources.

Protector may have the power of removal – perhaps does not even need reason.

P393 – court has powers of removal s.30 and s.31. But court also has inherent J to remove T. Court will apply the same principles for removal whether the application is made under statute or under the inherent J of the court to remove T’s.

Conroy v Stokes p393.
The basic principle is, is the welfare of the B’s at risk? Then will remove T if that will reduce the risk.

Is the trust property in danger? Is the T dishonest? Is the T incompetent of incapable? Is the T failing to devote reasonable attention?

But not all breaches of T will justify removal. 

In this case the T had been slow in sending money to B’s. This does not indicate that the welfare of the B’s is at stake.

Acrimony between B and T will not be cause for removal – not all B’s will be happy all of the time – can’t remove a T each time a B is not happy. 

Re Consiglio Trusts, P396.
Can have T removed because of acrimony between T’s.

3 T’s in this case were deadlocked. 1 T said that it was not his fault that they were deadlocked – court said that there was no evidence of this, and appointed an entirely new set of T’s.

New Trustee Act provides that where there are 3 or more T’s, then the majority can outvote the minority and have him resign – McC says this is bad – often the dissenter is making a good point. 

Considerations when choosing trustees

Can choose individuals or corporate trustees. 

For individuals - Family member, family friend, anyone could be chosen. 

S can be the T, so can B’s.

There are no formal qualifications for the B. 

The new Act says that there are some disqualifications. 

Corporate T’s must be licensed. Should check that the company is licensed under Financial Institutions Act to be a T, this is especially important if you are dealing with a small company.  

There are 4 qualifications you are looking for:

· Honesty

· Good Judgment. 

· Experience in relation to the type of property the trust will hold. 

· Continuity – trust may last for long. 
Individuals

Advantages: 
· Family member or friend will probably better understand the purpose of the T. 
· You will know the family members. 
· Will bring a personal touch to the administration. 

Risks: 
· Continuity. 
· Impartiality – will they let family feelings get in the way. 
· Conflict of T duty and personal interest. 

· Similar problems and advantages if you choose a business partner.

Corporations:

Advantages: 
· Expertise (But you pay for it). 
· Regulated – external, and internal. 
· Will avoid impartiality and conflict of interest. 
· Should have continuity, but will have different personal looking after the file. 

Risks / problems: 
· Impersonal 
· Cost

· Often very conservative when investing trust property. 
· They will not run a family business. 

Could have a combination: 1 T from corporation, another T who is a family member. 

T’s must act unanimously, unless the T provides otherwise. 

Trustees duties and powers.

We will focus on duties:

Introduction:

When a T has a duty, that duty MUST be carried out, there are no excuses. In the case of powers, the T must know of powers and must consider whether or not to use that power. So powers are not compulsory, but must consider their use as the trust requires you to consider such use.

If duty is not performed, or power is not exercised appropriately, or not exercised when it should have been, then T’s may be liable for losses, and will be liable for any profit they made from the breach of trust. 

3 duties

1. Duty to adhere to the T.
2. Duty to act personally i.e. not to delegate.
3. In exercising discretion and judgment, to meet the appropriate standard of care.
Fales v Canada Permanent Trust, p398.
One of the leading trust cases – Read this one. 

Deals with 1, first half of 2, and 3 of 3 duties above. 

Widow is a victim of CPT. 

Deals with typical Canadian Family Trust. 

T of residue of estate – 85% of T is shares in a private company (Boyle company)

The T’s were the widow of the S and the CPT i.e. the personal / corporate combination of T’s mentioned above.
B = Widow for life with remainder to children.

So the Widow is T and B – recipe for disaster. 

T’s sold ½ of the Boyle shares and converted this money into trust investments.

Quick word on Trust Investments: Most T’s have clause defining the range of investments. Else look at T act. Not enough to just pick investment within the range of allowed investments – must still exercise reasonable care in picking the investment. 

Also have to dispose of the investment at a reasonably prudent time. 

The investments in this case were reasonable – so this part was OK.

With the other half of the Boyle shares, they swapped them for shares in a company called “Inspiration”. Then the inspiration shares plummeted. 

The children sued CPT. CPT joined the widow as a co-defendant. 

Rule #1 – read the trust. 

[McC once made this mistake. Was a UBC defined benefit planned – one of the variables in the defined contribution formulae was “years of contributory service” – well at least that is what McC though it was. Then a mathematician read the pension plan. He at UBC for 35 years. But they only counted 34 years because for the first year he did not contribute to the plan. But the mathematician pointed out that the actual plan said “service”, not “contributory service”. So he was entitled to the full 35 years. 

McC says that there used to be the word contributory, but it was removed somehown. But then had to find out all the other people who were underpaid and track them down and pay them, plus interest. So don’t just assume that you know what the T document says – READ IT.] 

In this case – what were the T’s told to do with the funds? When you are a T – read the document! In wills there are three possibilities

1. T may impose a “T for sale” – insofar as the assets are not already investments, then the assets must be sold and invested as investments. The “power of postponement” will allow the T’s to decide when to do the sale, but does not allow indefinite postponement, pick a good time in the near future and sell the assets and invest in investements. 

2. T may say that the T has a discretion – can retain assets or sell them. This gives T a difficult choice. T has authority to do what is best. But here he cannot automatically be faulted for not selling and converting into investments shortly. 
3. T may be told to retain the assets and do not sell them (this is not normally a good idea), but reason for this may be that there is a block of shares which the S wants the T to hold so that the T retains control of the company.

Which one of these applies ( depends on the T document.

P400 – long clause which will determine which one of the above 3 will apply in this case.  

Issue – was there a T for sale, or were the T given the discretion to retain or sell?

Line 25 – “power to postpone sale for as long as T see fit” – this, said the court, was a “T for sale”. 

So they were under an obligation to sell the inspiration shares – and they should have done so long ago i.e. shortly after the death of the S – so now the T have to explain why they did not perform their absolute duty. In this case there was no good reason – so CPT (and widow I think) accountable for the loss. 
The T must exercise the degree of care that a prudent person would. 

Issue:  Did the T’s in this case meet standard of care when they held on to the shares for as long as they did? 
Trust0302
We were looking at the Fales case and the obligation of the T to adhere to the terms of the T. 

CPT had an obligation to convert the assets into investments and failed to do so. 

Consider how they dealt with the Inspiration shares: the court considered both the exchange of the Boyle shares for the Inspiration shares, and then the retention of the Inspiration shares.

Was there authority to acquire the inspiration shares, or was this a breach of trust?

P400, around line 40-45 ( the court says that these words give the T’s permission to hold and acquire other shares – so the actual acquiring of the Inspiration shares was OK.

Just because the T is authorized to do a particular thing, does not mean they can do it w/o consequence – they must still use judgment and act reasonably.

There was a Manitoba case in which the court said that a first nation’s trust had authority to invest in a casino, but warned that it may not be a wise investment decision. 

Standard of care:

1. Require the T to exercise the standard of care of a prudent person dealing with their own property. Some cases say this, while others say that should be a prudent person administering the property of others. Is there a difference here? A person may take more risks with their own property – so safer to assume you are dealing with property of other people – higher standard. Difference between solicitor’s law and litigator’s law. 
2. T’s must meet an objective standard – T cannot plead ignorance or lack of experience, if you are not qualified then you should not accept the job of being a T. 

3. If there is any tendency to move away from objective standard, it will be to impose a stricter standard on professionals – will be held to standard of a “competent professional”. 

4. Courts say that they determine if the T met the standard of care not by looking at the consequences, but by looking at the day on which the judgment was required. Do not use hindsight. But do courts really ignore the consequences? Sometimes you get the feeling they are using hindsight and taking consequences into account. 

Apply the above to the Fales case. B’s argued that Inspiration was a bad investment and that it was bad judgement to invest in this – and therefore the T’s are liable. SCC said that swapping the Boyle shares for the Inspiration shares was OK, the Boyle shares were not easy to get rid of. Furthermore Inspiration was a subsidiary company of the Power Corporation of Canada – so it was reasonable to invest in this company. Before inspiration, no subsidiary company of a major Canadian corporation had gone under – this was the first. 

So having got the Inspiration shares was OK, but holding on to them for so long was where the T’s failed to meet the standard of care. 

With respect to getting rid of the Inspiration shares, the T either failed to act (which is not acceptable), or they used very bad judgement. 

On the facts the T did not seem to have paid much attention, did not seem to put their mind to their obligation to sell the shares if that is what a prudent person would have done. 
CPT had already argued that there was no obligation to sell, so now it was hard to argue that they did actually put their mind to their duty to sell i.e. they just argued that they were not under any such duty. 

There were hardly any records to show they had considered selling the shares. 

Then CPT tried to blame the widow, but there was very little evidence of communication with her. So CPT was liable for the loss. 

Widow also had a duty to act, but did not act either – until it was too late, at which point she started to panic. She was what is called a “passive trustee” – sat back and did nothing, this is common when have a professional trustee on the team. But the non professional MUST be active – still have obligations. 

Where there is liability for breach of trust, if 2 or more T’s, there is joint and several liability i.e. each fully liable with right of contribution. 

So both T’s were jointly and severally liable. 

So T goes for last resort – s.96 of the trustee act. 

s.96 gives court discretionary J to relieve T from liability for breach of trust.

There are 3 conditions to be satisfied for s.96 relief:

1. T must have acted honestly.

2. T must have acted reasonably.

3. T ought fairly to be excused:

a. for committing the breach in the first place, 

b. and for not having applied to the court for directions. 

If the court is satisfied that all 3 are met, then can relieve the T in whole or in part. 

Will not get relief unless you meet all of the requirements. 

Could be “reasonable” in stage 2, even though did not meet the standard of care in making investment decisions. 

Three comments on s.96:

1. Applies to all types of breach of trust. 
2. s.96 in its terms does not draw any distinction between professional and non-professional trustees (although it is rare for a professional trustees to be relieved from liability). 

3. When a court is deciding whether T should be excused, must look at the acts of the T but ALSO at the impact on the B’s. 

Application to CPT and the widow – they both invoked s.96.

CPT – Court said they acted honestly, but not reasonably, they should have gotten rid of the shares earlier. There was no internal quality control. The court was concerned that there were no records of decisions made on the Inspiration shares. Court did not like CPT blaming the widow. 

Widow – she was honest and reasonable. Unlike when consider breach of trust which uses an objective test, at this exculpatory stage you can consider subjective factors. Court said that she tried her best, replied to CPT requests as best she could – and with her qualifications, she should be relieved. Court relieved her from liability

So CPT paid the amount in full. 

Counsel from CPT said that the widow was not quite so innocent – but that is just his version. 

Summary of duties

1. Read the trust!
2. Meet the standard of prudent person dealing with the property of others!
3. Act – don’t sit back!
Consider the T’s duty to act personally

Duty to act personally point 1- Do not delegate

Point #1 - T’s cannot delegate discretionary decisions.

If there is an exercise of judgement required, it must be exercised by the T’s. Also applies to delegation between trustees.

Bellai v IWA, 2 ETR 3rd 9

T had discretion to decide whether members of a pension plan were eligible for benefits. There were lots of T’s, so they named a small group of T’s to deal with eligibility. The investigation group then presented a report to all T’s at meetings. This seems OK, but then court decided that all the other T’s just rubber stamped the decision of the investigation group without considering the merit of the decisions, court said this was not OK. So this was a breach of trust. 
Point #2  - Corporate T’s

Re Wilson (1933), p433.
This decision could be wrong – courts have not affirmed or overruled it. 
T’s had discretion to retain or sell certain property. Was a corporate T and the company permitted the managing director to make decisions regarding this property. The trust lost money and the B’s sued for breach of T. Court said this was improper delegation and the T was liable. 

The case read broadly could mean that if you have corporate T’s, then all decision must be made by the board of directors. This is totally impractical, and if this is the law, T companies are breaking it every day.
Second possible interpretation. The board of directors can delegate within the company, but the company policy must have procedure set up and clearly stated – this was not the case here.
Third possible interpretation – was a private act of parliament on which this case turned, so the case does not lay down any general trust law propositions.

Another argument - If a S appoints a corporate T, then if the trust company has an official procedure by which they make decisions within the company, then it is not delegation at all because they are not getting outsiders to do the work – this is kinda like the second interpretation given above. 
Point #3 – If the general rule is broken the T’s are liable for all losses.

Even if the person delegated to acted reasonably, then the T’s will still all be liable.

This is because the delegation itself is a breach of trust.

Although T’s may get relief under s.96 if the person delegated to acted reasonably. 

Duty to act personally point 2- Can take advice

Non delegation rule does not prohibit the taking of advice. T’s can take advice in matters on which they must decide, but they must be careful how they do this. T’s must select the advisors themselves. Must check the advisors are properly qualified. Must consider the advice and decide if it is reasonable, must not act blindly just because that is what advisor says. 

Good advice for T’s - Ask dumb questions – don’t take actuary’s word as gospel – exercise your own judgment.

Duty to act personally point 3 – Can have other implement the decision.
Rule against delegation does not prevent T’s from having decision implemented by others – so long as the substantive decision was made by T.

Speight v Gaunt, p429.
T had made substantive decision to buy bonds. T then asked broker to do it. Broker asked for the money, but then the broker went bankrupt between the taking of the money and actually paying for the bonds. T money was lost. B’s sued.

Can read the case narrowly – say that T may delegate the implementation of decisions if a prudent person would do that in the ordinary court of business, or out of necessity. 

What is the ordinary court of business? ( Matter of fact on the particular case.

What the T’s did here was standard practice. After this case business practice changed – but must look at the practice at the time of the case – and what the T’s here did was normal and therefore there was no liability.

Could read the case more widely: Could say that T’s can delegate discretionary judgement when that is done in the ordinary course of business – but this is a stretch – T’s should not rely on this. 

T’s should make sure the brokers are qualified AND make sure they exercise reasonable care.
Duty to act personally point 4 – 3 Statutory exceptions to the non delegation rule.
Exception #1 - In relation to investments

Can rely on profession investment people to invest for you. 

We don’t expect T’s who are not wise in the way of investments to make such decisions. 

For many years T’s breached trust by delegating investment decisions w/o authority, now there is a statute

s.15(5) Trustee Act, p164 of supplement – T must set general policy, but the making of specific decisions can be made by investment advisors. But T must still be prudent and must check up on what the investment advisors are doing, can’t just give the money to them and then turn a blind eye. It is authority to delegate, not compulsion to delegate, so T must exercise reasonable standard of care

Exception #2

P439, s.7 of Trustee Act – allows T’s to permit lawyers or bankers to receive T money instead of the T’s always handling the money themselves.

But s.7.3 – must not leave the money in their control unnecessarily. T must get it into their name promptly. Does not allow permanent holding of trust funds.

Exception #3

s.95 (used to bee s.97), p439 – no one knows exactly what this section means. 

s.95 says that a T is not liable for monies or securities not actually received by the T even thought the T signed a receipt for those monies or securities for the sake of conformity i.e. if all T’s have to sign, one may sign ahead of time for convenience, and then co-T will actually receive the monies or securities. It supposed to make receipt of money easy i.e. don’t require all of the T’s to be there for the physical handover. But T must not let other T’s hold the money on their own – must quickly get money into T’s joint account. 

The section says that T’s are liable only for their own acts or defaults, and not for other trustees or bankers or brokers or other people with whom the money or securities may be deposited, nor for any other loss, unless there is wilful default on the part of the T. 

This seems quite broad – but there are some qualifications and questions: Does this section give actually you authority to deposit money with others, or is it only for when you have found the authority elsewhere, and have made the deposit, then can look to this section for protection. 

“any other loss” – does not mean any loss of any kind. If you have mis-invested trust funds then you cannot use this section for protection. This section is only for loss related to a deposit. So the section is limited.  

“wilful default” – Do we apply standards from common law or equity? Common law would say this means conscious, or at least reckless, wrongdoing. There are cases that support this interpretation. But equity would say that “wilful default” means failing to meet the required standard of care. 
So is it mens rea or just failure to meet prudent person test?
But one thing is clear about this section - you do NOT read in that the T is not required to keep an eye on fellow T’s – must always check on them, no help to say that you personally did nothing wrong. 

All assets should be in a joint account of all T’s. T document may say that certain T’s will have signing power etc, else you will need the signature of all T’s.

Duty of loyalty

Core duty is to the B’s.
3 points

1. Must act in good faith – this is the bare minimum.

2. Must act in sole interest of the B’s – must avoid conflict of duties as a T with your own interests.
3. Must be careful to take into account all relevant matters and exclude any matters that are irrelevant. 

Consider these in more detail

Must act in good faith.

Hembruff v Omcrs 40 CCPB 287

P fund had a surplus. In 1997 tried to deal with the surplus. Decided to improve early retirement benefits. Better early retirement benefits would start for 1998 early retirees. P’s were those who retired in 1997. Said that they should have been warned – then they would have waited 1 year to retire to take advantage of the better benefits. 
P’s were interviewed by the senior vice president of the trust company who treated them in offhanded contemptuous way. Ont. C.A. said that this was evidence of bad faith – this was a head of liability for breach of trust. 

Must act in sole interest of the B’s 

Could be a conflict of interest between B’s interest and the T own personal interest, or between B’s interest and some third party interest. In both cases the T must serve the B only.

In cases in this area T’s have normally made a personal profit from the conflict of interest.

3 key cases.

Keech v Sanford (1726), p441
BCCA recently quoted this case. 

T held a lease that was about to run out. T tried to renew the lease. Leasor said that the B was a minor and that he would not renew the lease because he had problems with minors. 
So the T personally renewed the lease. Profits were made from the lease which the T kept for himself i.e. the lease was in his name. 
The minor sued the T for an account on profit. 

Court agreed, said there was a conflict and that the T acted inappropriately.

If T’s could renew leases for the B, then they are not permitted to renew it for the benefit of themselves. 

The T had evidence that he actually tried to serve the interests of the B and had tried to renew the lease for the B and said that he had therefore discharged his duty as a T and should then be able to act for his own benefit.

But the court said that if there is an appearance of a conflict, then that is not good for trust law – so T cannot take up the lease for himself even though he cannot renew it for the benefit of the B – that is just one of the costs of being a Trustee. 

This is example of courts being strict on trustees. 

Boardman v Phipps (1966), p442.
HL split 3:2

Was a Family trust 

3 T’s: Widow, the daughter, and the family accountant (Fox).

Terms of trust = widow for life, remainder to children. 
Part of assets were minority shareholding in Lester company. 
Boardman was the trust lawyer, i.e. T’s got advice from him. 
Boardman decided that the Lester company was not being well run. With the authority of the T’s the Boardman tried to buy out the Lester company. It was a private company and in the negotiations Boardman got a lot of information that was not publicly available, but the negotiations on behalf of the trust failed.

Then later the Lester company offered to sell the company to Boardman. 
Boardman took it, with Phipps who was a B under the T. 
Was this acceptable? HL said no and that Boardman was liable. The court split 3:2

The majority judgments gave 2 reasons:
Profit rule – T’s, or those in a fiduciary position, will hold on constructive trust any profit they acquire as a result of their position as T’s. On these facts Boardman and Phipps would not have gotten this information unless they were in a fiduciary position. So there was a constructive trust.

Independent conflict rule – the conflict need not be an actual conflict, could be just a potential conflict to give rise to liability. Here Boardman was the solicitor of the trust so it was possible that when the Lester company was sold the T’s would have asked Boardman for advice i.e. there was a change in shareholding in the company in which the T owned shares. So then Boardman would have been giving advice on the effect of a transfer in which he was the recipient ( conflict of interest. Argued that it was better to have friendly majority shareholders than unfriendly ones, but the court did not agree.

So the majority had two ways of arriving at the finding that Boardman was liable:
1. Did he abuse his fiduciary position? 

2. Was there a remote chance of conflict? 

Must be careful to take into account all relevant matters and exclude any matters that would be irrelevant. 
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We were looking at conflict of duty and interest.

Boardman v Phipps 

Majority said there were two grounds to holding T accountable

· Making profit from actual abuse of position

· Making a profit when there was a potential for conflict

There was a dissenting judgement from Upjohn which is important for 2 reasons:

· Some say that this judgement is actually the same as the majority and it is therefore equally important, 

· Alternatively, if there is a difference, then Upjohn’s is the better judgement.

Upjohn says that there is a single rule: T must not make a profit when there is an actual conflict of duty or interest. The conflict must be an actual real conflict, not just a risk of a conflict. 

Upjohn said that on the facts of this case there was no conflict because the T’s were never going to be bidding for those majority shares and they were never in the market for them and so there was no conflict. 

They did use trust information to make the profit, but Upjohn says this is not enough, and that you need an actual conflict with a profit flowing from that actual conflict to give rise to liability on the T. 
Canadian Aero Services v O’ Malley, p463.
Seems like an obvious case, but still went to SCC. 

O was president of Can Aero. O was working on a bid which Can Aero was going to submit on the government tender. Before the bid closed, O resigned from Can Aero, made his own company, and bid, and won. Then Can Aero sued him.

Directors and senior officers (and therefore definitely the president) have a fiduciary duty to the company. But what is the scope of the FD?

1. Can be described as a duty of loyalty, good faith and avoidance of conflict. Application of this general principle all depends on the facts of the case. Then SCC said that in relation to companies one ought not to apply the old equitable doctrines too strictly. But then said that in the corporate opportunities cases the courts should apply strict ethics.

2. SCC said that profit and conflict laws are just examples of the specific principles that one must not breach ones duty of loyalty, good faith and avoidance of conflict. SCC recognise the profit rule and the conflict rule as distinct rules. With regard the conflict rule – conflict need not be an actual conflict and even chance of a conflict is enough ( majority approach in Boardman v Phipps.
3. SCC said that in this case there was a profit and there was a conflict of duty and interest – so on the facts there was clearly liability. Overall the SCC seems to accept the majority judgement in Boardman v Phipps 

Other points about conflicts:

Purchase of trust property by T, or purchase of estate property by executor is generally not acceptable. 
If T sells property to himself there will not be healthy bargaining and the B’s will loose out. Does not matter if sale happens through a public auction – still not acceptable  because the T may have inside information on the property which will give an unfair advantage and the B’s will still not get what they deserve. 
This rule is strictly applied. The B can apply to have the sale set aside, and this will generally be done if the application is made within a reasonable time after the sale. 

So some T’s try to purchase the beneficial interest from the B – this is better than T dealing with himself, but courts will still be very suspicious – T should be looking after the interest of the B’s. So if a T tries to buy from B, then if within reasonable time the B wants to go back on the deal, it will be up to the T to justify the sale. 

Crighton v Roman P497
T will have to show 3 things to justify the sale:

1. Show the B’s had all relevant information available to decide if it was a good idea to sell the property. It is up to the T to ensure that the B’s had all the necessary information.

2. The decision to sell must be free and independent acts by the B’s.  Ensure this by getting the B independent legal advice. 

3. Consideration must be adequate, need not be market value, but must be adequate. 

In this case court was not satisfied on element 1.

What defences could be open to the T
Courts take a very strict Keech v Sanford type approach. The lack of defences shows the strictness of the application of the rules of conflict. However these defences apply to any breach of trust (although they are of particular application to conflict cases) and show the strict duty that courts place on trustee’s. 
Defences which do not work

· Honesty of the trustee - This is a defence which will never work for any breach of trust.

· T did not suffer any loss – this is another defence which will never work, the court will still take the profit from the T and give it back to the trust.

· The trust could not have, or did not want to acquire the benefit – This is another defence that will not work – Keech, Boardman. 

· Resignation is not a defence for a breach of trust if the T resigned to commit the breach or to facilitate the breach (Canadian Aero Services). The fact the T resigned will not relieve him of liability.

Defences which can work

· Consent of the B’s – must be adult, competent B’s and must have full information and disclosure from B’s, cannot just get them to blindly sign the documents. Boardman indicates uncertainty with consent when the transfer or activity is being undertaken by a fiduciary to the trust and not actually the T’s. In such a case it is unclear whether you have to get the  T’s consent, or must you actually get from the B’s themselves?
· Order of the court – this is always a good idea. Give the court full disclosure and ask for authorization. It is more difficult if you go to the court after the event and then ask them to retroactively authorize the act – is better to go before you act. 
Molchan v Omega Oil and Gas p492.
Managing partner sold assets to parent company. Court said that this was like a trustee buying T assets. In this case the SCC said that the sale was OK, and there were 2 bases for the majority’s decision: First it was said that the terms of the partnership were broad enough for the partner to be able to sell to the parent company. Alternatively, if the language of the partnership agreement was not clear enough, then there this was one of the rare cases in which the court can approve the sale after the event i.e. retroactively. Estey said that there are three requirements for retroactive approval:
1. The T must have acted in good faith.
2. There must have been adequate consideration.
3. The property did not appreciate in value after the sale.

In this case the partnership was in financial difficulty, the partnership had already decided to sell, and they were struggling to find a buyer. And in this case the partner was actually given a wide power. So on both alternative grounds Estey retroactively approved the action of the managing partner.
SCC noted one other requirement for a court even hearing a retroactive transaction approval application: If a T goes to court after the event it must be possible to reverse the transaction. So if go to court when you as T bought the property from the B, but now you have already sold the property, then the court will not consider the transaction retroactively with a view to approving it. 

Wilson dissented in Molchan v Omega Oil and Gas:

Says that Estey relied too much on American cases. Wilson said that English and Canadian cases take a stricter view of the law and that retroactive decisions will not be approved. 
Says that this is the first case in Canada to approve after the fact and that only one English case has ever done that (Holder v Holder, p487).
· T can say that he got the opportunity independently of being a T. This defence can be used by a T who got the opportunity after he resigned, or by a T who is still in office.
Peso Silver Mines Ltd v Cropper, p462
Silver mine was offered a mining claim, but the board of directors said no because the company did not have enough money, The offer was later made to the directors themselves i.e. in their personal capacity. So did the directors now hold the rights for themselves or for the company on the basis that it was a breach of their fiduciary duties as directors. Court said that the original offer had passed out of the minds of the directors and it was therefore acceptable for them to accept.  Court said they got the claims independent of their position as directors. But the conflict rule was not really argued in this case. The court did not ask if there was a risk or appearance of conflict. The case may have gone the other way if this had been carefully considered.  

Crocker and Croquip Ltd v Tornoos, p461  
Covers selection and choice of T’s.

Were 3 directors: Crocker, Tornoos, Dietrich

Each owned 1/3 of the company. 
Tornoos died and appointed Crocker as the T of his estate. When appointing T you must think of conflict of duty and interest. Now Crocker owns 1/3 of the company for his own interest and 1/3 for B’s of Tornoos’s estate. Say Crocker decides that is best to sell the shares in the company – but say he is struggling to find a buyer – whose shares should he sell first, his or the B’s? ( conflict.
Then Dietrich died and left his shares to his widow, but she wanted out, so she offered to sell the shares to Crocker in his personal capacity. Crocker got advice and was told that the Trust could not buy the shares anyway, so Crocker was confident buying them for himself. But then B sued claiming that Crocker breached his duty as T.
SCC said that all was well. Crocker was entitled to buy the shares because of the wording of the shareholder agreement i.e. placed no limit on existing shareholders buying more shares. Even if Crocker had not been the T, he would still have gotten the offer i.e. the offer did not come to Crocker as a result of him being the T. So the SCC said that it was OK.

But was there an appearance of conflict of duty. A diligent T would have been concerned with being in a minority position. An independent T would have looked out for B’s interest, and maybe Crocker would not have been doing this to the full extent because of the conflict of interest. But again the court did not really consider conflict of duty and interest. 

There is a split between two approaches which the courts take. This split is evident in the 

BCCA decision of Peso Silver (see around p462). Passage from Bull J., who was previously a corporate solicitor, said that if courts were to apply the equitable rules too strictly then that will choke business management given the modern phenomenon of interlocking/interlinking companies. Norris J. on the other hand was a litigator and he said that this interlocking nature of business was the very reason for applying the rules strictly – need to keep a check on those individuals with conflicts of interest. This is the clash of pragmatist v purist approaches which creates a fault line through the cases. Cases will be on one side of the line or other. We have seen that the above 2 cases did not strictly apply the conflict rules. However these rules have been strictly applied more recently. See 3464920 Canada Inc v Strother, 2005 BCCA 35 (BCCA) where a lawyer breached his duty to his client and the court took a strict approach following Keech v Sanford. 

(Side note - Buschau v Rogers is going to SCC, so do not take the CA word as final.)

Two final comments on conflict cases

Can draft out conflict rules
Conflict rules can be drafted out of the trust (but it may be better to just choose a different T). For example, if the trust property consists of shares, then T’s hold sufficient shares to make them directors and so they get directors fees, then ordinarily they should give those fees to the B’s, but can draft in that the T’s can keep the fees. 
Change in the law if the new Trustees Act comes into force:
New Trustees Act imposes a significant change. S.11 states that a person shall not knowingly act in the admin of trusts in a position of conflict of duty or interest. But what does “knowingly” mean? Know the circumstances? Know that you are in conflict? ( What exactly do you have to know. Consider Keech, the T tried to get the lease renewed but the landlord would not agree. So the T bought it for himself. T would have said there was no conflict because the landlord would not sell it to the B, so he would not have known of a conflict, so the result under the statute would have been different than in the actual case. Similar problem with Boardman. 

This word in the new act will really confuse the law, remember that the BCCA just recently followed Keech in the 3464920 Canada Inc v. Strother case. 

Obligation of trustees when making discretionary decisions. 
We have looked at the duty to act in good faith and at the duty to not act where there is a conflict of duty or interest. Now the 3rd illustration of the duty of loyalty is the obligations of trustees when making discretionary decisions. Under this topic there are three headings:
1. Basic principle

2. Multiple motives
3. Consequences.

Basic principle

When T has discretion to exercise the tendency of the courts is to say that so long as T works within rules of T document and does what is reasonable, then the courts will respect that the discretion of the T.

Yates v Air Canada 2004 5 ETR 3rd 281 (BCCA)
Another pension case. Air Canada pension plan. Court said that the pension T’s had a discretion when paying a pension benefit to the widow of a deceased member. T also had a discretion to determine whether the widow was actually a spouse of the deceased member. 

In Yates the pilot had been married, then separated but did not get divorced. For his last few years before death he had been living in another common law relationship. Wife and mistress both wanted money. The T got all information that could reasonably be expected, then got legal advice and then gave the money to the mistress. BCCA said it was a T decision and that they would defer to the T’s discretion. 

T may have to sift through information to decide what is relevant information. Court may say that the T made error in deciding what was relevant. T should focus on what the purpose and objective of the T is when deciding what is relevant. 

Cowan v Scargill, p556.
Pension plan of national union of mineworkers was administered by board of 10 trustees. 5 T’s nominated by the employer, 5 T’s nominated by the union. But once a T is appointed, they owe a duty to the B’s under the trust, not to the group who appointed you. 

Investment advisors had developed an investment policy, the T’s appointed by the union did not approve of the advice which recommended overseas investment in the oil industry (the union was made up of coal workers) and in South Africa (the union did not support apartheid). So the union nominated T’s opposed the investment advice. Were these trustees in breach of trust?  What is the objective of the trust? It is to improve the position of the B’s. So the T’s cannot take personal preferences into account. 

Court said that T’s could not take directions from other people and the union could not direct the T’s. You can take advice from anyone you want, but not directions, and your decision must be reasonable and in the scope of your authority.
Cannot take political social or ethical views into account as a T – you are supposed to be neutral. 

There may be rare cases where there are exceptions and when social ethical considerations can be taken into account. Cancer T’s may be allowed to not invest in cigarette companies even if that is the best decision for the B’s.

Can take social considerations into account if that will influence the wisdom of the decision. May decide to not invest in SA if afraid that the unstable political climate will be bad for investment. But this must be based on financial considerations, not social preferences.
Are some ethical investment funds which you can invest in, but should check that have authority to do this under the T, because ethical investment programs may be more risky. So the S should draft an investment clause which allows investment in ethical companies, but be careful to prevent B’s bringing a breach of trust action when a company turns out to not be ethical – so draft something like “T’s shall choose investments taking ethics into consideration, but if they end up with an unethical company then that will not be a breach of trust”. 
Fox v Fox Estate p55 of Supplement. 
Case of a will. Ms Fox was to be the T, and was to get 75% as a B, and son was to get 25%, then on death of wife, all goes to son. However the wife, as T, has authority to encroach on the capital for the benefit of the grandchildren. 

Then the son married a non-Jewish woman, so Ms Fox gave all the assets to the grandchildren, but the son challenged this decision.

All 3 judges said that that if the sole motivation was her annoyance, then this would be an invalid use of trust powers. 

Two of the judges said that the acts were invalid because she did not put her mind to the power of encroachment (because she thought she was the absolute owner of the property). However, even if she was mindful of her discretionary duty as T, she went beyond the limits when she assigned all of the capital. T must have power in mind, and then must be acting within the scope of the power in order for the exercise of power to be valid. 
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Were looking at the 3rd illustration of the duty of loyalty, the obligations of T’s when making discretionary decisions ( T must take all relevant factors into account and ignore all others.

Irrelevant considerations:
How do courts deal with the situation of multiple motives i.e. when only some of the factors considered by the T were irrelevant?

Quote from Hastings Bass (sp?) case, p56 of supplement, line 40: If you can show that the mistake of considering the other factor did not impact the decision, then court will allow the decision to stand despite the fact that it was a breach of trust to consider the irrelevant factors. 

Consider the Fox case: If could be shown that Ms Fox was motivated by wanting to benefit the Grandchildren, but that she was also motivated by the irrelevant consideration of her son’s marriage, then one must ask: “Is it clear that the T would have come to the same conclusion if the irrelevant consideration had been ignored?” In this case probably not, so the decision should not be allowed to stand. 
What if one of her grandchildren had been about to get married – and she wanted to help them buy a house, then court may be more inclined to allow her to have given a large proportion of the money to the grandchildren i.e. then it is less likely that the distaste for the son’s marriage was the determining factor. 
Omitted considerations:

Consider T who distributes the property not realizing all of the tax consequences. This is a mistake because T should consider all of the relevant factors. Again we ask if T would have come to the same conclusion if they had considered the tax consequences. If so, then it would not be an invalid decision.  

If the court decides that the decision was invalid, then the exercise of the discretion is void. Well this was the old view, but it is very draconian because other people may have acted on the validity of the decision and now they will also be affected. Now courts may consider the decision “voidable”. This is a more flexible approach. However the decision will only be allowed to stand if it is a decision which could have been taken originally i.e. must have been an option which was within the trust powers, but which is arguably not the best one to have taken if all of the relevant factors had been considered. But the court cannot allow a decision beyond the scope of the T’s powers to stand. 

Voidable is an equitable concept – equity is more flexible than common law. 

Note that this is all in the context of a breach of trust  i.e. if the T had acted in accordance with the intention of the trust document and had taken all the relevant factors, and only the relevant factors into account, then courts would not likely question the discretion of the T. 

Duty of impartiality:
Even hand principle: Trustees must treat all B’s fairly and impartially. This does not mean equally because the T may provide for different distributions. But all B’s must be given fair consideration when the T will exercise discretion in performing their trust duties. 

Consider T for A for life, remainder to B. 
A is entitled to income, so will want T to maximize the income flow. But B is interested in enhancement of capital. Competing pressure on the T from A and B, but T must act with an even hand. 
Nestle v National Westminster Bank p542

S dies in 1922, provides life estate in family home for widow. Also provides for an annuity for the widow which is to come from an annuity fund. Then the will says that the residue of estate (total estate – house – annuity) goes to a series of life interests and then remainders to various B’s.

Widow lived to 1960, house was sold, proceeds went into residue as did the left over of the annuity fund. So now the trust assets are earning income for the life estate holders and the remainder (capital) will go to the residuary beneficiaries.

Last life tenant died in 1986. By now Ms Nestle was the only person still alive who was entitled to the residue. Residue was 270 000 pounds, but she says that if the residue had been properly looked after over the 60 years with full consideration for the residuary B’s, then the residue would have been over one million pounds. Nestle complains about administration of the annuity fund (Fales type complaints). Said that the T’s had misunderstood the investment clause because it had given them a wide range of investment power, but they invested narrowly/conservatively. Court said that the professional trustee should have read the trust document more carefully, then they would have appreciated the full scope of the investment powers. Furthermore there was no evidence that the trustees had reviewed the investments. So this was a breach of trust. 
But the court said that Nestle had not proved any loss i.e. had not shown that the T would have earned more if they had invested following the broad investment powers under the trust ( causation issue. 

Again the lesson is, READ the trust document

In 1960 when the widow died and the house and annuity funds went to the residue, the T’s got advice from professional investment advisor, but they ignored the advice because they thought it took them outside the scope of investment power, but it actually did not. However the court said that despite this breach of trust the value of the fund is the same as what it would have been if broad investments had been made. 

After 1960 there were some impartiality issues. Consider 1990 – 2000 and have $1000 dollars to invest. Say invest in gov bonds which give 10% interest income, but no increase in capital. (In fact will have depreciation of capital because of inflation). But if put money in stocks then would have had appreciation in capital, but perhaps less income. 

Courts say that they do not use hindsight, but consider the date on which the decisions were made, but here they seem to be using a bit of hindsight! 

Court said that up until 1960 there was no significant inflation – so T’s could have taken proportionally more bonds and less equities, but that after 1960, the reasonable T would have known that inflation was increasing and should have secured a greater equity component for the investments. One of the judges said that should have put 75% in equities. The trustee’s policy was to have a 50/50 split between bonds and equities. They actually had 45% equities – but this was reasonably close to the 50% target. 
But the court said that the 50% equities figure was too low. Most of the B’s were non-resident i.e. living outside England. Non-residents did not pay tax on income from bonds, so they pressured the T to put more money in bonds – this type of pressure is OK i.e. B’s can do this, but T’s must consider the remainder interests. Court said that the T had gone to far in responding to pressure from life tenants, and should have secured more equities to protect the interests of the residuary B’s even though the life interest B’s would then pay more tax on the income from those shares. 
But on the death of the last life tenant there was a capital against tax payable, but this was lower on bonds than it would have been had equities been bought – so this offset the bad decision to not have more equities. So by luck for the T’s, they were not liable for losses because the tax savings in having more bonds offset the inflation loss from having proportionally more bonds than equities than would have been ideal. Again causation meant that the T’s were not liable. 

Another argument only presented, but only at appeal level, so the court refused to consider it. The last life tenant had lived outside England, but had moved back to England to die, and this had an adverse impact on the taxation on bonds. Argument was that T’s must keep track of where the B’s are and must consider the impact on the T of the mobility of the B’s. This should influence how you administer the trust. This makes T’s very nervous – this argument, if accepted would make the job of T’s much more complicated. Would require T’s to be aware of tax laws of all J’s in which B’s may live. But remember, T’s will only be required to do reasonable investigations. 

McC advice – to protect residual B’s, should ensure that at least maintain the value of the funds, don’t take all bonds such that lose capital value.

Rules for the balance between capital and income. 

The rules to be applied depend on what the T document tells the T to do with the trust property. Remember there are 3 general classes of trusts which tell the T what to do with the trust property:
1. Trust for sale – sell any property which is not currently an investment within the meaning of the investment provisions of the trust or, if the trust has no such provisions, within the investment provisions of the Trustee Act.

2. Discretion to retain or sell – If T decides to sell, then that money should go into investments. 

3. Obligation to retain the assets in the form it is received (Probably not a good idea for S to specify this because is very rigid and T will not be able to make changes to protect the interests of the B.)

How does one handle income in relation to these three situations?
Trust for sale

Does the T document impose a trust for sale? (Fales type question) 

If not imposed by the trust document, a trust for sale can arise by implication under the first rule in Howe v Lord Dartmouth which is given on p500 in the Lottman v Stanford case.
The first rule in Howe v Lord Dartmouth (implied trusts for sale): In a will (no application to intervivos) if there is a trust of residuary personal estate for life interests and remainders, then if the will is silent there will be an implied trust for sale over that residuary personal estate. 

Why would the courts impose this rule? It fixes up bad drafting.  Residuary personal estate may have assets which do not give good balance between income and capital, although it was the intention of the S to provide for the wife and the children as residuaries. So court wants allow a good balance to be struck. So if the trust did not allow for such personalty to be converted to investments, but did not state otherwise, then the court will impose a trust for sale so that the interests of the residuary B’s can be protected, and if more income could go to the life estate holders by converting to investments, then that could be done.  
Only applies to residuary because if dealt with specific assets in a particular way then should give effect to the T’s intention. If S dealt with property specifically, then must respect the S’s decision to allow the life B to enjoy the personalty (e.g. diamond ring) and not require that it be converted into investments. Does not apply to specific dispositions. If residuary personalty is the family heirloom, it still has to go. 

Does not apply to intervivos because for intervivos transfer of property you cannot make a global transfer i.e. you have to do it asset by asset. So it must be assumed that the S intended personalty to be used as personalty, and investments to be used as investments. 
Why only personalty, why not also realty? Are two reasons: 
First, historically, all dispositions of real property were regarded as specific dispositions. 
Second, realty was sacrosanct and was not part and parcel of commerce. Realty was something you held for a long time. 

In Lottman v Stanford the court refused to extend the “implied trust for sale” rule to cover realty even though today realty is treated by many as a parcel of commerce. SCC said that it was an old rule that should not be changed. So it still only applies to residuary personalty.

So, now assuming there is a Trust for Sale, then you have to sell the assets and convert them to investments. (Remember that you can have an intervivos trust for sale, and can have a trust for sale over realty, but these must be explicit, just cannot be implied.) 
But it will take a while for all the sales to be done, could take a few years. So what happens to the income rights in the interim?
Second rule in Howe v Lord Dartmouth (income for life tenant until trust for sale is implemented) ( There are four elements to this rule:

1. Insofar as the assets are already trust investments, then the life tenant is entitled to the actual income from these investments. 

2. Relates to personal property which is not yet in investments. The income flow is uncertain, this is the reason for the trust for sale in the first place. The life interest holder is not entitled to the actual income, but only a notional income.  Courts try to determine what the return on investments would be if there had been an investment from the time the trust came into effect. 

First put a value on the unconverted property. For intervivos trust it is the date the trust is created. For a will, an executor has 1 year to do the admin, so in the case of a will the date will be 1 year after death, that is when we will know exactly what is going into the trust. A well drafted will should create a trust for sale expressly, but then will probably have a power to delay sale which will allow the T to pick time the time of sale carefully to maximise the benefit. But in this case one cannot take one year after death as the time for value determination. The courts then say should just take the time of death – for lack of a better suggestion for a reasonable date. 

Having done the valuation, the notional income is a fixed percentage on that value. Typically 3-9% depending on the markets at the time. 

Consider value as 100k. Say notional income is 5% = 5k. Assume the actual income is 10k. the life tenant is only entitled to 5k, and the spare is then capital. The life tenant will benefit from the income on investment on this extra 5k in future years, but if the notional income rate was 5% the life tenant will not be entitled to the extra 5k itself. Assume that next year the actual income is 3k. The general rule is that cannot dip into capital to pay income. So pay the 3k, and note a debt owed to the income account of 2k. Year 3, actual income = 10k, then life tenant gets 5 + 2 = 7k + interest on the 2k.

Can apply to court to vary the notional income rate if circumstances change while still waiting for the trust for sale property to be transferred to investment. 

Earl of Chesterfield’s Trust, p512.
Assume there is no income coming from the property, but there is an obligation to sell under a trust for sale. Eventually sold (2005) for 1m. But now life tenant has lost out on income since 1998.

Normally no income can be taken from capital. But say the life tenant has been sitting for 7 years waiting for income. Assume the T was always trying to sell – there was no breach of trust. So the courts say that in fairness to the life tenant we must give them some money out of capital. 

Go back to start of trust, ask what amount of money invested in 1998, producing the notional income, compounded annually would give you a total of 1m. Would have been 710k in 1998, so 290k would be income. So give the 290k to the life tenant. 
But what if was not zero income, but say 1% - then should you make up the shortfall to get to the 5% notional income? There is no authority for this, but it is a logical step. 

3. What if it is real property and life tenants are waiting for a trust for sale to be implemented so that they can take income? The income is the actual income from the real property. Courts will not do the notional income shuffle which they do for personalty, well that is the traditional position, but (  

Re Lauer and Stekl, p508
BCCA said that there is no reason not to apply the notional income scheme to real property when there is an express trust for sale. Although remember that cannot have an implied trust for sale under Howe v Lord Dartmouth for real property.  

4. The second rule in Howe v Lord Dartmouth is subject to a contrary intention. S can say what the income should actually be for the life tenant in the interim before the trust for sale is implemented, but S must be quite clear. 

Royal Trust Co v Crawford , p515. S said that life tenant must be paid “income” until the trust for sale is implemented. SCC said that this was not actual income, but notional income as the law normally calculates. So if the S wants the life tenant to get actual income, then S should say “the income that actually arises from the trust property, and not notional income”.
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We were looking at duty of impartiality in the context of the obligations on trustees when given the three different types of marching orders. Nestle case considers the rule which applies all across trusts, but in that case was considered in relation to investments. We were looking at the first of 2 sets of rules:
The first set of rules covers what T’s should do when first come into office – what are the marching orders: There are three options 

Trust for sale
· Trust for sale – invest in proper investments. Can arise in two cases: Express trust for sale created in trust document, or else can arise under the first rule in Howe v Lord Dartmouth which says that if there is a will which leaves residual personal property then the court will impose an implied trust for sale. 
· Second rule in Howe v Lord Dartmouth applies to the rights to income – apply in all trusts for sale (whether express or implied). Life tenant is entitled to actual income from T investments. But life tenant is only entitled to the notional income from personal property, and then for real property the rule used to be that the life tenant was entitled only to the actual income, but now under the decision in Lauer and Stekl the life tenant will be entitled to the notional income as well. So now for any T investment, whether realty or personalty the life tenant gets the notional income, but the notional income is subject to a contrary intention if the T document so provides, but the contrary intention must be clearly stated. 
The above relates to the first possibility for marching orders i.e. trust for sale. 
Second possibility for marching orders: Discretion to retain or sell:
The second possibility is that the T’s will have a discretion to retain the assets in their current form or sell the assets and invest in T investments. 

This possibility can arise expressly, and maybe also by implication. 

Re Smith, p522. 
Example of express discretion to retain or sell.

Son set up trust under which mother was life tenant, remainder was to survivor of him and her. Assets were shares in Esso. Mother was unhappy because annual rate of return was only 2.5%. She complained to Canada Trust, but they ignored her, so she sued them for breach of trust.
Three issues:

First - What was the initial obligation of Canada Trust. P523, line  ( Canada Trust had the option to retain or sell. For this option, if you sell then you must invest according to the investment clause in the trust. 

Second - The T exercising discretion has to bear in mind all the duties including the duty of impartiality. Here there was no evidence that the T’s had put their mind to considering selling the shares and so there was a breach of the duty of impartiality. 

Third - Given that the T gives the T’s discretion to retain, one can treat the shares as reasonable trust investments and there is no need to apply a notional income rule, but the T’s must at least consider what is best i.e. to retain or sell.
But she could have argued that because they had broken the duty of impartiality by not selling at least some of the shares, she lost income i.e. she would have gotten more income had they sold some of the shares. So while there is no formal notional income rule for T’s under a discretion to retain or sell, she could still have sued for lost income because of the breach of trust. She did not ask for this, but she requested that Canada Permanent be removed as T, the court agreed. 

Discretion to retain or sell may arise by implication: 
All trusts automatically include the provisions of the Trustee Act. This includes the investment provisions. So if T document was silent on what must be sold and kept, T would have obligation to exercise discretion in deciding if should make investments under the T act.

Third possibility for marching orders: Obligation to retain.
Would have to be specific to oust the terms of the T act i.e. the terms imposing a discretionary trust for sale mentioned just above.  S should clearly say that the provision of the T act are overruled and that the shares or other property must be retained and say that the life tenant is only entitled to the income from that retained property. 

These rules are important to know when you are drafting. When drafting one should not rely on implication. The document should be self contained and complete, giving all directions of what must be done. 

Document should expressly state which of the above 3 options for marching orders the T is under. If it is a trust for sale then you should deal with the notional income rule i.e. will it apply or not. 

Some wills just say that the rules in Howe v Lord Dartmouth and Earl Chesterfield Trust are excluded. But this states a negative, and says what does not apply, but does not say what you should be doing. Good drafting should say what you should be doing. 
In the new Trustee Act the rules in Howe v Lord Dartmouth and Earl Chesterfield Trust are said to not apply, but the Act does not say what they are replaced by. So you should still say in your trust what you want the T to do. 

This is the end of the first set of rules i.e. the end of the discussion on marching orders. The second set of rules relates to the duty of impartiality when have authorized investments which are shares and which the T is managing on a day to day basis. 
Day to day management of income to trust:

Consider if the T receives dividends from shares which are allocated to the income account of the trust. So far as the trust as a whole is concerned, this is clearly income. If the income to the trust is regular income by way of dividends, then that is income to be passed onto the life interest B’s who have a right to income. But what if T’s receive payments other than by way of regular dividends. What do you call these other types of distribution? Is it income to go to the B’s who take trust asset income, or is it a distribution of capital which goes to the B’s who take capital gains?

Waters v Toronto General Trusts Corp., p527.
Trust with life interest and remainder over. T held shares. At the date the T was created the value of the shares was high because it represented the accumulated income in the company which was significant. The company then made a distribution, but did not want to do a regular dividend on existing shares b/c of tax reasons (I think the shareholders would pay more tax this way). So made a distribution by way of redeemable preference shares. This is when you give out shares and then the company buys them back from you over a period of time. Company planned to take the shares back over an 8 year period. 

How were the T’s to treat this distribution, was it income or capital. The company asked the company lawyers what the effect was. They said that this was a new class of shares and this was a distribution of capital. The life tenant’s were not happy – they want it to be income so that they get it. The reasoning was as follows: when the accumulated income went out in the way of these preference shares, the value of the original shares went down. So this was seen as a re-structuring of the way the company was financed.  So this was a distribution of capital and the life tenants got nothing. 
Re Welsh, p531. 
Second wife had life estate with remainder to children of first marriage. 

Assets were shares in a family company. Was a discretion to retain or sell. T decided to retain the shares – which was OK. 

Dividends became payable from time to time. Widow got a total of 200k. 
Then the directors (members of the family) decided to sell off the assets of the company. Said there was no change in capital structure of the company. Referred to the sales as capital dividends. But must the T treat the money from sold assets as income or capital?

Now the shares were worth nothing, because the company had sold all of the assets. But the widow said that since there was no change in capital structure, it must have been income and so she gets the capital dividend i.e. in waters there was a change in capital structure, so life tenant got nothing, but here there was NO change in capital structure, so she should get income. 
Court said that the rules based on change in capital structure are subject to a contrary intention. Were such a contrary intention existing here? McC says no, this was a standard form will. But the judge did not want the money to go to the widow, she had already gotten 200k and the remaindermen deserved something. 

Judge said that what the testator meant by capital was the value of the shares on the testators death. And that the only way that the widow was entitled to any of that value, was if there was an express provision for a power of encroachment. There was no such encroachment option, and therefore the judge said that it would all go to capital.

So the distribution was said to be a distribution of the original capital value. This is a sensible result on the facts of the case. But it was a bit of a leap when one considers what the documents actually said. This is typical of the rough justice courts do in these cases.

So how do you draft to prevent these problems?
First option. 
Can include a clause which says “if an issue arises as to capital or income, the T can decide how the property is to be treated” i.e. give discretion to T. But this is probably invalid because if say to widow for life, then what exactly the widow gets is a right which the court can adjudicate on, so now if have another clause saying something different then there will be a conflict who will resolve the vagueness – the court or the T? Cannot change the right of the B to get what they are entitled to according to the earlier parts of the T document. 
Second option:
List the different types of distribution and then say how each of them should be treated.  But then you may miss one of the options.

Third option:

Give T total discretionary power to distribute how they see fit. Then avoid the income / capital question entirely. But then the court will be bound by what the T decides. 
All of the duties we have discussed apply to all actions of T’s.   
Even if have clause which gives T a broad discretion, it must still be exercised bearing in mind all of the duties of the T (adhere to the trust, act, act personally (unless given power to delegate), take care that reasonable investor would when investing the money of others, duty of loyalty and duty of impartiality). Cannot say that will forget about the duty of loyalty just because of one clause of the trust which seems to give the T the power to exercise unfettered power.
Now we have finished the two sets of rules. Now look at specific matters. 

Duty of T to protect and invest trust assets.
Always remember that the general duties still apply.

Three issues:

Issue one

In what type of investments may the T invest in? Look at T act and T documents. Until recently all Canadian J’s had investment provisions in T act which specified the specific types of investments which were OK. This list of acceptable investments was heavily weighted in terms of fixed income investments i.e. those that gave consistent income by little capital appreciation. Gave very limited options to invest in shares. Many people were not happy with this legal list because it did not allow T’s to make growth and inflation beating investments. Many T’s were not happy with this when they could not take advantage of the stock market when it was doing really well in the 90’s. 

Prudent trustee rule ( Trustee Investment Statute Amendment Act, p164 of supplement. This rule came in force in Feb. 2003 and abolished legal list. s.15.1 of T act now says that T may invest in any investment that a prudent investor would invest in. 
This change influences drafting. 
Previously you would possibly have inserted a clause allowing for wider range of investments i.e. beyond the legal list. But now you will not want to give wider range. You may want to narrow the range of investments down. Else the default will be that the T can invest as a prudent investor which may be riskier than you are happy with. 
Issue two

There is a process that the T must follow: Within the range of permissible investment you must still exercise due care. Due care also relates to holding and then disposing of the investments. 

Point 1 – at common law T investments were judged on investment by investment basis. But today normally have a wide range of investments. The modern portfolio theory of investments says that should no longer judge investments one by one, but rather on overall performance of investments. 
This has consequences for when there is a breach of trust. If make two investments which are both breaches of trust and then the one makes money and the other loses money. Under the old law the B could sue for the losing investments and just be happy about the winning one. Now the s.15.4 states that where there is a breach of trust, the T can set off the loss against gain, and there will be no liability unless there is a net loss. However if there is dishonesty by the T then this netting rule does not apply. 

Point 2 – in s.15.5 the amending act deals with delegation in relation to investments. T can delegate where a prudent investment would do so. T is not compelled to delegate, but have the authority to do so. However there are preconditions. 
First the T must set the investment objectives. This will depend on the nature of the trust. 
Second the T must exercise due care in selecting investors and in setting the terms of the K with the investment advisor, and in monitoring what the investors do. 
But if meet these two requirements, then under the Act the T will not be liable for losses incurred by the investors.  
Point 3 – Investment process is subject to all the normal duties of care – never forget this. 
Issue three

Transition period: 
These new investment rules apply to all trusts, even those before 2003, unless the T expressly excluded such rules, which is unlikely since S would not have known about them. 

Extent to which the T must provide information to the B’s:

Two standards which are dependant on context: 
· when provide info voluntarily 
· when B’s ask for information.

Here we are considering day to day administration, not considering litigation type communications in which case different disclosure rules will apply. 
The law is surprisingly unclear on this topic. Only recently have B’s become inquisitive so the law has not really developed.
Seems that T’s are under no general obligation to volunteer information. However there may be an obligation to let people know that they are B’s. 

If someone has a vested interest, then that person is entitled to know about it. 

If the interest is a contingent interest, then B’s are entitled to be told, but it will depend on the number of contingent B’s.  If there are lots of them and there are practicality issues, then the T’s may not need to tell all of the B’s. Also depends on how remote the chance is that the B’s interest will materialize. 

Same issues when have discretionary trust or fiduciary power. The obligation to tell will depend on the number of B’s and the types of interests they have. For example in cases like Badden you would not be required to tell all of the B’s. 

Hembruff v Omers, 40 CCPB 281.
This is the case we discussed a while ago with the retirement scheme with too much money. The T’s were deciding how do deal with surplus and decided to increase early retirement benefits in April. The increases would only be for those retiring from next January onwards. 

P’s had retired under the old scheme, said that if they had been told they would have waited one more year to retire. 

TJ agreed that they should have been told. 

Judge said that the T’s were under a fiduciary duty to put in place a system of providing information to B’s. This scares T’s – what kind of system is required exactly. 
Private T’s would say it applies only to pension trusts. But in Schmidt the SCC said that pension trusts are just regular trusts (a trust is a trust is a trust). So Schmidt suggests that the rule will apply to all trusts. But what does the rule mean or require? Could be read broadly or narrowly. This case is on appeal so we will have to wait for clarification of the rule. McC said that a broad obligation to provide information and provide an information system is not practical. 

Hembruff deals with when the T’s must volunteer information, but most cases deal with when B’s ask for information i.e. then how much information must the T’s provide? The law here is in some doubt after Schmidt v Rosewood trust Co. (p176 of supplement). 

Pre Schmidt situation:

Re Londonderry’s Settlements, p562.
There were some B’s who could request information. These were the B’s with a vested interest. Those with a contingent interest could ask for information if there were not too many of them and their interest was not too remote. 

The basis for T’s being obliged to provide information was that this would ensure that T’s were accountable to the B’s. 

Most cases speak of the different documents which T would be required to disclose. T’s have to disclose all “trust documents”. The following are definitely trust documents:

1. Document creating the trust

2. Trust accounts. On reasonable notice the T must provide accounts to B. s.97 or Trustee Act covers this, but it has always been an equitable rule. 

3. If T ask’s for a legal opinion then that legal opinion is subject to disclosure to B’s. So when giving legal advice bear in mind that B’s will see it, although this should not change your legal opinion.  

Which other documents are considered trust documents is less clear:
· Agenda and minutes of T meetings are not trust documents according to the Londonderry case and so are not discloseable. 

· Correspondence between T’s and T’s and B’s are not trust documents. 

There are some exceptions to the disclosure rule:

First exception:

In Londonderry case there was a final distribution of a very large Trust. Some B’s complained that they had not gotten enough and they wanted to see the reasons on how the distribution was decided. At this point in time it was well established that T’s were not required to disclose reasons for making distributions. This is the one concession courts have made for T’s – allow them to be free of constant inquisition. But there was a rule that if the reasons were put on paper, then that may make a produceable trust document. 
However the court said that even though was on paper the T’s did not have to disclose. 
Remember that this is for the day to day administration of the T. But when get to litigation then different rules apply. 

Second exception:

No obligation to disclose confidential information, maybe when T’s ask B’s for personal information before they make a distribution, then this personal information will not be disclosed to the other B’s. 

Letters of wishes trust documents? Is an Australian case which says that they are discloseable. But we will not likely follow this in Canada. Disclosure is not what S would have wanted, such letters are often emphatic is saying which B’s should not get what. The very reason for having a side document in addition to the main trust document is b/c the T does not want this information shared. Nevertheless, given that Australian case, it is good for the letters of wishes to state, in the letters itself the confidential nature of the letters.
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Were looking at how far T’s must go to disclose information when B’s make request. 

B’s are entitled to see T documents: Those documents making the T and T accounts are definitely T documents. 

Schmidt v Rosewood Trust, p176 of supplement. 
S was the head of large oil company in Russia, created trust in Isle of Man. S died and his son wanted to get information on T, so the son sued the T. But then son was not getting info he wanted in the course of the litigation, so he just did a regular B application for information.

PC said the following:
1. B’s right to information flows from courts inherent duty to supervise trusts, not from a right belonging to the B to get information i.e. the right to information is court centered. 

2. No B has any inherent right to see trust documents, all depends on courts discretion. This applies even to B’s with vested interests. 

3. So there is no need to know what is and what is not a T document, court will just use its discretion.  
4. Court said that it can restrict the use to which documents can be put when disclosed to the B.

5. Court can black out parts of the document before disclosure to the B.
But McC says this is not a practical decision. What if B’s want to see documents, then you have to go to court every time b/c B’s have no right to see T documents – impractical to go to court every time.

But then the courts will likely say that should obviously have shown the B’s these documents and then the T will have to pay costs.

But Schmidt has not really changed the practice of T’s showing documents. T’s often know that certain documents will definitely be ordered to be shown to the B’s, so they just show them without the order.
But some S’s don’t want B’s to see all documents. So some T’s contain clauses saying that should not show the B even on request. These clauses are often put in, but may be invalid because they impinge on a core aspect of T-B relationship ( how can the B’s know that the trust is being properly administered i.e. how do the B’s check that the T’s are satisfying the T obligations. 
So most courts would probably say that there is actually and practically a right of B’s to see certain documents. 
This all relates to day to day admin of trust. When there is litigation then different rules apply.

Froese v Montreal Trust Company, P568
When have litigation the rules of discovery apply ( Are entitled to relevant documents. 

Remember that one of the exceptions to the rule that T must provide day to day administration information is that T’s are not required to disclose documents showing reasons for decisions – Londonderry. 

But on discovery the reasons are producible. So if you are a T don’t assume the reasons will never be produced. 

In this case there was also an allegation that there was no trust at all, so then P had to prove that there was a T and that there was a breach of the T. 
But if D is saying that there is no T, then the court will require P to make out  a prima facie case that T exists, and then D will be required to produce documents. So remember this extra step when D is saying that no T exists. 
Pre-emptive dispute resolution:

One of the ways to anticipate problems and provide a means for resolution is to have a clause which says that if a dispute arises in relation to the admin of the T then the T have the authority to settle the dispute and that so long as the T’s act in good faith and then the decision will be binding on the B’s. But there is doubt about the validity of these clauses. 

Re Wynn, p415.
Trust with different interests in income and capital by different B’s. 
S thought of the income v capital classification difficulty and put in clause saying that the T shall decide on such classifications. But the court said that this was invalid b/c 
1. Changes the rights given to the B’s, 
2. Such clauses oust the authority of the court. 
So B’s are entitled to go to court to get a ruling. 

Boe v Alexander, p424.
Pension trust. T’s had been accepting contributions to the trust from those not entitled, under the documents, to make such contributions. 

p424 line 20-25 – T’s were given broad powers and the document said that the T’s decision was final. But the court said that the court could still rule on breaches of trust. 

So the general rule is that clauses giving binding power to make decisions to the T are not enforceable. But, Denning did not agree:
Tuck’s Settlement P419
Denning had own views on who can rule on “certainty”.

Were parts of the trust that required the B’s to be Jewish, but what does this mean ( “certainty” issues?

Drafter said that if any issues arise on certainty, then the rabbi’s decision on what is Jewish will be final. 

Top p422 – “I see no reason why a testator [and this applies to will or intervivos] should not provide that any dispute or doubt should be resolved by his executors or T’s or even by a third person”.

Referred to Dundee General Hospital v Walker – testator made gift to the hospital, but only if it stays a private hospital i.e. is a private hospital at the time of his death. So testator put a condition precedent – p423 line 50-60. But the condition precedent clause is ambiguous. It can be read in two ways:
1. Make gift provided the hospital has not been absorbed by NHS, and the T shall decide the issue. This would be invalid – the court would be the one to decide.

2. Make gift to hospital if in the opinion of my T’s it has not been nationalized. So then the issue is not whether it actually (or legally) has been nationalized, but just whether T thinks it has. 

McC says this distinction is valid and that under #2 the T could exercise discretion. 
But if you confer benefits then you cannot prevent the court from looking at the trust document and deciding if the T has acted in accordance of the document. 
So how can T’s deal with disputes:

There are two options for trustees. 
Option 1

T’s can go and get legal advice. But this does not really help b/c when the T’s act on the legal advice they could still be in breach of trust and still be liable for such breach. 

But some T documents will say that if any issue arises then T’s can take legal advice and if T’s act on that legal advice then they are absolved from liability under the T i.e. the terms of the T itself say that there will be no liability. McC questions the validity of these clauses:
Recall Diplock case ( “Gift to charitable or benevolent purposes”.
What if had trust document had contained such a clause saying that if act on legal advice then could not be liable, and lawyer said that this was valid charitable trust when if fact it was not valid. Would the T sill have been clear of liability? – Probably not – gives incentive to get bad legal advice – or opinion shopping. 
But such a clause may help relieve T of liability.
Option 2

T’s can go and get advice from court. B’s may force T’s to court, but T can themselves go to court in anticipation. 

s.86 and 87 of Trustee Act (p584) say that T may apply to court for advice or direction on any matter relating to management or administration of the T, and provided that full disclosure is made to the court, then if the court does give advice, then the T will be relieved from breach of T when they act on that advice. 

Recall Fales case. T’s were criticized for not asking court for advice. So after this case many T’s made many such applications. 

When asked for advice courts answers fall into 2 categories:
1. T’s are told that they are under a duty to act and should do so. In Fales the T’s would have been told that they had a T for sale and that must convert to investments. 

2. T may be told that have discretion as to how to act. These cases fall into two categories:
a. T’s ask the court to make the discretionary judgement

b. T’s ask the court to bless their decision on how to exercise of discretion.

Court will generally not exercise discretion on behalf of the T’s or bless the decision which has already been made i.e. under (a) and (b) the courts say “go away”.
Re Wright P585
Was either a T for sale or a discretion to sell or retain. T’s had decided to sell. So either way selling is OK. But T’s could not decide amongst themselves on the price at which to sell. So the T’s asked the court to decide the price, court told them to decide for themselves. 

Re Lohn p589
$40 million estate. Executors came up with a scheme to save $3 million in tax. Got the OK from the tax department. Then asked the court for approval of the scheme, court said no, they would not approve. Then asked, under s.87, for the court to confirm the decision. But the court said that it would only confirm that they had authority to make the decision, but not that they should actually make the decision in a particular way. So T’s still liable if do not make the decision in compliance with all of the duties and reasonableness obligations – which is ultimately a question of the court if it ever gets challenged by the B’s. 

The foregoing indicates that courts will not make OR approve discretionary decisions.

But then there is another set of cases in which discretion was not exercised by the T at all, and here the courts are more proactive. There are at least three reasons for discretion not being exercised: 

1. Could be passive T’s who do not even think about acting. 

2. Other cases the T’s were misdirecting themselves as to the nature of the discretion, and so ended up not exercising the discretion. 

3. Where there is a real deadlock, T’s have tried to come to a decision, but cannot agree so they end up not acting. 

So what will courts say if the T’s did nothing? Normally take 1 of 3 approaches:
Option 1

Tell T’s to get on with it. Court may clarify the scope of the T’s duties

Re Blow P592
Canada Permanent Trust Company are trustees. T’s had discretion to encroach on capital in favour of life tenant. T had left ancillary letter of wishes and CPT read this letter in a restrictive way. Court said that letter of wishes was not so restrictive, and then told them to go and act. 
Option 2

Courts may remove the trustee

Re Smith - Esso shares case, there the court removed the T’s.
Option 3

Court may exercise the discretion itself – this used to be the extreme case. 

Re Billes p596
T’s had discretion to retain or sell. T’s were deadlocked, could not agree whether to sell or retain. 
The court said that should sell, said that the deadlock was bad enough to order the sale, but said that the terms of the sale had to be decided by the T’s.

So the question is how bad the situation must be before the court will step in and make the decision on discretion.
In Re Blow the court said that there had to be “manifest prejudice” to the B before will step in – high threshold
In Re Billes the court said that if the B “may suffer” then the court will step in – lower threshold, although in Re Billes they actually said they were applying the Re Blow test. 
Kordyban v Kordyban, p183 of supplement
BCCA said the following on intervention in the context of discretionary decisions by the T’s.
Said that there had to be two preconditions for intervention:

1. Is the deadlock of the T’s frustrating the intention of the S and defeating the purpose of the T?
2. Is the deadlock operating against the interest of the B?

This test is between the Re Blow and Re Billes tests respectively. 

But it is really at the discretion of the court to decide when to intervene – is a matter of judicial discretion so it may not matter which test you use, the courts will decide themselves when to intervene!
Schipper v Guaranty trust co of Canada, p597
T had power to encroach on capital in favour of life tenant who was the widow. T’s were deadlocked. The T company said that should not encroach too much, but should preserve capital.

Ont. CA said that on the facts of this case the real concern of the S was for the welfare of the life tenant, and so the power of encroachment should be exercised generously.

McC would have expected the court to tell the T what the nature of the discretion is and have told the T to exercise that discretion themselves, but here the court actually exercised the discretion itself. So again what test is used as the criteria for court intervention matters less than the approach of the particular court. 

Payment and indemnity for Trustees
Payment = salary for work done

These issues normally end in arguments about the value of work done.
General rule is that T’s are not entitled to payment b/c would lead to a conflict in duty and interest if T’s have to draw payment out of T funds. So as a starting point the courts just say that T’s cannot have payment out of T funds. 

But most T’s do get paid – what are the sources of the right to payment:

There are 4 sources

1. Not very common, B’s agree to T being paid out of the T. Need all B’s to be adults for this to happen.
2. More common, especially for corporate T’s, there will be a clause in T document allowing for payment in a prescribed scale. S must set out the payment scale else will still have the conflict of interest. Will often also have a professional charging clause. This enables a professional T (e.g. T who is a lawyer) to charge the T for professional services rendered. If do not have such a clause then normal rule applies and such fees cannot be taken out of the T funds, and then that T can only get paid as a T not as a professional. If such payment clauses are in a will then the payments under them are regarded as legacy payments i.e. as a gift under the will, so this is a case where T must not sign the will because that will kill the salary clause.
3. If the trust is silent on payment, then the Under the T Act the court has discretion to determine what payment should be given to T’s. T’s make request to court under s.88 for payment for work done.
4. Can fall back on the inherent J of the court to control administration of trust. If there is a charging clause in the will then there is a BC case which says that courts cannot exercise inherent J because payment of the T would have already been dealt with. But this is a bit restrictive, what if T has done much more than was expected when the T was made. Then the court will likely top up the payment. So McC says that charging clause will not necessarily mean that courts cannot rule on payment at all. 
Indemnification = reimbursement for expense

Law is generally well settled, but there are some conflicting cases:

Re Reid (1970), p601
Yorkshire Trust Company. Carried on business in both England and BC. This T was related to both England and BC because there were assets in each J. The life tenant was in England, the remainder men were in BC.

There were taxes payable in England on death of life tenant, but the English assets did not cover the English taxes. 

English tax authority said that Yorkshire Trust Co was personally liable – and they paid in England out of their own pockets. 
Then Yorkshire trust came to BC to administer the remainder, and said that they wanted to take out the amount paid to English tax.

BCCA followed two standard principles

1. T’s are not entitled to reimbursement as against the B’s personally.
2. Both under equitable principle and statute, T’s can reimburse out of trust assets for legitimate expenses. 

So here Yorkshire trust had paid out of its own pocket, so was it entitled to reimbursement?

But domestic court will not enforce the tax laws of a foreign J – this is a general rule of law, not a law of trusts. So the remainder men said that the T’s withdrawing money was a collection of English taxes and BC courts should not enforce this. 
But BCCA said that this foreign tax collection rule did not apply for 2 reasons

1. Cases in which the rule applies are when foreign tax authority is trying to collect or when the foreign tax authority was the instigator of proceedings. This is not the case here.
2. Also said that nothing decided in this case will enrich the English tax authority, they are out of the picture. 
So the rule does not apply, and the courts hold that the T is entitled to be reimbursed.
So this was the law for 23 years, but then came the case of Stringam v Dubois (Alta C.A.)
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We were looking at how T’s may get indemnity – basic rule is that are not entitled to indemnity from B’s, but can take payment from trust funds generally.

In Reid, allowed T’s to take amount paid as foreign tax out of the trust funds. 

Stringham v Dubois, p606.
All of the property and parties were in the USA, but there was a farm in Alberta which was left to the niece of the testator. American executor appointed an attorney in Alberta to administer the farm, then the niece asked the Alberta attorney to transfer the farm to her. 
Alberta Attorney asked USA executor for advice, who said that they needed the money for USA tax, so said that the Alberta attorney should sell the farm, pay the tax to the USA and give the residue to the niece.

Alberta courts said no, entire farm goes to the niece. 

This case is distinguishable from Reid because here the Alberta Attorney wanted a court order to authorise the sale of the farm for the purposes of paying USA tax and this runs afoul of the rule that domestic courts should not enforce foreign tax laws. So would have been OK if the Alberta Courts stopped here, but the Alberta courts went further and said that the Reid case was wrongly decided. 

In Reid they said that in all other cases where courts had refused to enforce the payment of taxes it was because the tax collection was what led to the instigation of the litigation. But in Reid it was said that the tax collection was a separate transaction, and that this was the T’s trying to recover for trust expenses. So Reid allowed the payment of the tax expenses. 
But now in the Alberta case they said that the foreign state does not need to the P or even the instigator of the ligitation before the court will refuse to give the T’s relief. Said that if directly OR INDIRECTLY the action is related to foreign tax collection then the court will not help the T’s pay that tax.
The court in Stringham also said that it does not make any difference whether the tax was paid before or after the court application. So does not matter that here it was a pre-emptive application – either way the court will not assist in the enforcement of foreign tax laws. 
So now we have this conflict between Reid and Stringham – need SCC to clarify, has not happened yet. 

Settlors can put an express clause in the trust allowing the T to pay foreign tax i.e. say that T’s can pay all tax, whether local or foreign, out of the T funds. In BC Reid is taken by lawyers as being the law, but the law is not clear so S’s should account for lack of clarity in the law by providing clarity in the trust document. 

In Canada trusts are taxable as individuals – subject to deductions it makes for payments it makes out. 

Generally you cannot chase the B’s if the T has not paid tax i.e. the T’s will have to pay in the shortfall. 

Fiduciaries
Important for two reasons

1. Is an offshoot of the law of trusts

2. Many of the cases dealing with remedies for trusts are similar to remedies for breach of fiduciary duties. 

The Canadian obsession with fiduciaries (fiduciary duties are more prevalent in Canada than elsewhere) starts with remedies. 

In K the damages are limited by forseeability and require mitigation. A plaintiff in a breach of K case cannot claim for lost profit. 

In negligence liability is limited by forseeability (Wagon mound replaced Polemis), contributory negligence, and cannot claim for profit lost. 

For breach of trust damages are not limited by any of forseeability, contributory negligence or mitigation. 

A beneficiary can in claim profits that the T made if the T made the profit from breach of trust.

So claim for breach of trust is broader than claim from negligence or breach of K. 

So plaintiffs try to say that their relationships are trust like, or “fiduciary”. Courts were hesitant at first, but then accepted that the following relationships were generally fiduciary in nature:

· Directors companies

· Agents principals
· Lawyer and client
But not all aspects of these relationships will be fiduciary. 

First the law of fiduciary relationships was developed on a common law ad hoc basis. Then in 1980’s the SCC re-wrote the law ( long rambling law review type judgements. 

Lac minerals v Corona, p628.
Corona, a mining exploration company, found big mining field. Corona gave Lac inside confidential information including information about the Williams property. 

Then Lac went and bought the property themselves, betraying Corona. 
Was claim for breach of confidence and breach of fiduciary duty.

Breach of confidence was the primary basis for liability; it was not breach of fiduciary duty. 
The five member court split 3:2 in the result, but all 5 judges agreed that breach of confidence requires the following elements:
1. The information must be such that it should reasonably be treated as confidential.
2. The circumstances must be such that it would un understood that the information would remain confidential

3. The information must have been misused. 
The court divided 3:2 on point 3 on the facts of this case. 

LF said that the use of the information made by Lac was a misuse. Said that Lac were not entitled to use the information for any purpose other than for the negotiations. 

LF majority said that it was a constructive trust. 
Sopinka said that it was OK for Lac to acquire the property so long as they acquired it for shared use, so Sopinka would have given half of the profit to Corona. 

Technically all the comments on fiduciary duty were dicta because the case was decided on breach of confidence. 
On the issue of breach of confidence LF was wrote for the majority, Sopinka wrote for the minority. But on the issue of fiduciary duty Sopinka wrote for the majority and LF wrote for the minority i.e. there was a switch on the majority and minority for this issue. 

3:2 the Sopinka majority said that there was no fiduciary duty and LF said that there was a fiduciary relationship. 

Although they disagreed in result on the issue of fiduciary duty, Sopinka and LF agreed on many things. 
· They agreed on the existing categories of fiduciary duty i.e. those listed above. 

· Agreed that the court could establish new categories.

· Agreed that even if the parties did not fall into the categories, then could find that the relationship on its facts was a fiduciary relationship. 

· Agreed that it was rare to find a fiduciary relationship in a commercial setting

· Agreed that what you cannot do is say that as a P that I would like a particular remedy and I can only get that remedy under a fiduciary relationship, so ask the court to find fiduciary relationship. Cannot work backwards, must first establish the relationship before you can claim the types of remedies. 

· Agreed that even if you decide that is a fiduciary relationship (either because is in one of the categories, or because is fiduciary on the facts) not all aspects will be fiduciary. Famous quote on p634 from Southin ( must be careful to separate breach of fiduciary duty and regular fraud or carelessness. For breach of fiduciary need to show that fiduciary put his interests before that of the other party. 

· Agreed that may get different remedies for different types of fiduciary duty. 

So what did they disagree on?

LF said that there is a difference in approach when establishing a new category of fiduciary relationship, and when finding a new fiduciary relationship on the facts. 

Quoted Wilson from Frame v Smith p633 line 40 for a “rough and ready” way for determining new categories of fiduciary duty.

1. D has scope for exercise of discretion or power

2. That discretion can be exercised unilaterally by the D so as to affect the B’s interests 
3. P is peculiarly vulnerable to or at the mercy of the fiduciary holding the discretion or power. 

This is a rough and ready approach b/c it is both too broad and too narrow. 

Would cover the mechanic when you take the car to the garage, but this is clearly not fiduciary, and so this is an example of when it is too broad.

But then could be too narrow, consider trust under which T has no discretion – say that the assets must be retained and the income goes to life tenant, and then gift over. There is no discretion so step 1 is not met, but this is still a fiduciary relationship. 

On the facts of Lac it was clear that there was no new category of fiduciary relationship covering commercial relationships, so the issue was whether there would be a fiduciary relationship on the facts. 

P641 line 30 – LF says that must ask if the circumstances were such that the P could reasonably expect that the D would act solely in the interest of the P, and if need be against the D’s own interest.  
LF relied on article by Finn book (p634), and reviewed three considerations in concluding that there was a fiduciary duty in this case:

1. There was trust and confidence in Lac relied upon by Corona, and that the trust and confidence arose when the information was shared

2. LF was impressed by evidence of industry practice, it was understood that such information would not be used to the detriment of those who provide it. 

3. Element of vulnerability = “susceptible to harm when practically you cannot do anything to protect yourself”

So LF said that there was a fiduciary relationship. In LF’s analysis all three elements turned on the disclosure of the information.

Sopinka said that should just rely on breach of confidence – and says that since all 3 of LF’s points rely on the misuse of the information and that proves that one should just rely on breach of confidence. 

Sopinka says that there is no distinction between the approach when deciding if there is a new category, and the approach when finding a fiduciary relationship on the facts. Sopinka says that there is one test, and it is the Wilson test from Frame v Smith. 

Sopinka said that vulnerability was the key element and said that Corona is a big company, and they could never be seen as vulnerable because they have all sorts of professional advice. 

Said that it was just misuse of confidential information – so deal with it under breach of confidence. 
If corona was worried about misuse of the information, then Corona could have gotten a contractual guarantee before divulging the information. 

Hodgkinson v Simms, (1994) p664
5 years after Lac. 
Hodgkinson went to Simms and asked for advice in investing money in property. At the time the investments were made, they were sound choices. But then the market fell, and so H sued S and found out during discovery that S not only took a fee from H but also got a finders fee from the developers – so maybe he was not being totally objective when he gave advice to H. 
Was clearly breach of K, but was there a fiduciary relationship?
In Lac LF was the minority on the issue of fiduciary duty, but here he is in the majority and he is imposing the same view they he gave in Lac. LF said that new categories are developed under the Frame v Smith test, but when deciding on the facts then apply analysis which is outlined p669 – 675, but which can be summarised as follows: 
There will be a FD if can say that D is expected to act solely in the interest in the P and if need be against the D’s own interest. 

When is the expectation that D will act in this way created?  
1. If there is a mutual understanding between the parties

2. If there is a unilateral undertaking on the part of the D e.g. R fiduciary duty to first nations. 

3. Where a reasonable expectation would arise on the facts – objective test which gives the courts discretion. 

The fiduciary obligation is an obligation to act,. The action may take two forms

1. When the D is making decisions then if the decision making is in the substantial control of the D then there the obligation will be in effect

2. When the D is providing advice then the professional will have control of the advice. 

But then what about Lac minerals, was Lac acting in the interests in Corona? So even LF’s own test from Hodgkinson suggests that should have gotten different a conclusion in Lac, but he said that although it is unusual to have fiduciary relationships in the commercial setting, he sticks to his minority judgement in Lac. Although LF does distinguish between commercial situations and professional –client relationships. LF says that much more likely that would be fiduciary relationship in professional relationship. 

Sopinka (now in minority) says that should use the Frame v Smith test for new categories and when finding on the facts.

Sopinka focuses on vulnerability and says that vulnerability = total reliance. 

Says that the distinction between commercial and professional situations is not a principle of law, but that one should apply the same legal principles and commercial v professional is just an element of the application to the facts of each case.

A key piece of evidence in Hodgkinson was a standard form letter sent from S to H each time S gave H investment advice – See p685 line 35. This letter was designed to avoid liability. LF said that this letter did not make the investment decision H’s decision, said that in reality H was relying on S’s advice. The record showed that H relied on all of S’s recommendations, and the letter was negated by the actual behaviour under the relationship.

LF believed that S intentionally hid from H the fact that he was getting a commission, and this influenced LF’s judgement. 
Sopinka said that the letter meant that there was not total reliance and so there was no fiduciary duty.

Moral of the story - As an investment advisor you should tell you investor that you are going to be getting a commission.

So where do we stand now – the law is that stated by LF in Hodgkinson, but most judges rely on Wilson’s test in all instances according to Sopinka’s recommendations. 
Courts are less inclined to find fiduciary relationships than they used to be. 

A trustee is in a fiduciary position relative to the B. 

Fiduciary remedies are trust remedies i.e. the law of fiduciary duty borrowed from the law of trusts. 
Trust0323
Remedies for breach:
Are four topics in this section: 
1. Liability of T’s and fiduciaries

2. Liability of third parties

3. Tracing doctrine – mechanism for giving effect to remedies

4. Relationship between the remedies – may plead alternative relief. 

Liability of T’s and fiduciaries
Where there has been breach of trust or breach of fiduciary relationship.

Breach may have caused a loss or P may say that T has made a profit and now the P wants that profit. 
If has been a loss then consider three points:

Point 1 - Look at basic trust rules

Are well settled, but application can be tricky

Aim, by giving money, to put the trust where it would have been if the breach had not occurred. 

Point 2 - Application of trust rules to trusts:
How do you determine what the position of the trust would have been?

Assume that the T would have protected the B’s interest, p724 line 20-26 – supports this approach. 

McNeil case – T breached trust by holding on to the shares for too long. Court said that the value of the shares used in the calculation of compensation due to the P was their value at their peak during the time of wrongful retention. This assumes the T would have sold at the perfect point in time. 

Fales case said that this was a bit unfair, said that should rather ask when the shares “should have been sold” and for that time zone, take the average share value as the value for calculating the loss suffered by the B’s. Fales case said that can’t expect perfect timing for sale by a T. 

At trial the court can use hindsight, ask what a reasonable T would have done at the time i.e. what would have been a reasonable time zone in which to sell, but do use hindsight for this determination. So Fales did use hindsight, but did not expect 100% perfect performance like in McNeil. 
Idea of forseeability is not relevant – look back from the date of trial and decide what T should have done with the benefit of hindsight.

Compensation is not reduced by contributory negligence. 

No concept of mitigation because it is up to the T to administer the trust carefully. 

Canson v Boughton, p725

McL noted that rules fro damages are in favour of B’s, but that this is OK. 

However McL said that there must be some causal connection between the breach and the loss ( suggested a “common sense test for causation”

Traditional / purist view - Once a T commits a breach of trust, then all loss is owing to the B’s and do not need causation to be proved. 

But McL says that do require common sense causation.

Concept of totally unreasonable person: Although B’s not required to mitigate, B’s cannot be totally unreasonable. So if B had clear and easy opportunity to reduce loss, and did not, then they will not get full recovery. 

So McL has put two qualifiers on the rules which are otherwise totally in favour of B’s. 
However McC knows of no case where recovery has been reduced because B was “totally unreasonable”. 

Guerin v The Queen p720

Crown leased land to golf course on behalf of band. R did not carefully look after the bands interest because they leased the land out on terms which the band did not approve of.
4 judges said that R was in breach of fiduciary duty, 3 said breach of trust. But either way there was clearly a breach of some kind.

Wilson said breach of trust.

The 4 said that for breach of FD you assess compensation by trust principles. 

R argued that the compensation should be the difference in value between the lease it actually struck and the one it should have struck.

SCC said no – golf club would not have entered into lease of which the band would have approved, so hindsight indicates that there would have been no golf course lease and something else would have been done with the land.
SCC said that when there has been a breach of trust that deprives the B’s of the chance of proper performance, and the measure of compensation is equal to what the proper performance would have been. 

Hindsight was important – what would proper performance have been? Court said that would not have had golf course lease, but would have become housing – and so compensation is the difference between what would have gotten for housing compared to what actually got for the golf course. 
Was difficult to estimate damages – TJ took a guess amongst the huge array of evidence – SCC affirmed his estimate – is a degree of “impressionistic” determination of damages in these cases.
Point 3 - How far the trust rules apply to fiduciary duty

Application of trust principles. 

In Guerin said that for breach of fiduciary duty you assess compensation by trust principles. But in Geurin the R was administering the land on behalf of the B’s.
Canson on the other hand involved a fiduciary that was merely performing a professional service. Canson involved the law firm Boughton & Co.

Hendersen owed some land in Richmond – thought they were selling the land for $410k. Canson purchased it for $500k, the difference went to another client of Boughton who held the land for a short time in between. 

Then Canson built a warehouse, which then collapsed. There was a layer of peat, engineers were negligent and the contractors were also negligent. Engineers and contractors were liable but insolvent. 

So what should the damages for Canson’s breach of fiduciary duty?

SCC said that the loss caused by the engineers and the contractors was not attributable to Boughton. 

LF said that not all fiduciary duties are not the same, and where the fiduciary is administering property, then apply the trust rules (like in Guerin), but here the fiduciary was not administering property, was just providing a service, so then should apply the common law negligence type rules. 

LF said that the warehouse settlement loss was not caused by breach of fiduciary duty, but this was an independent loss, and so this loss is not attributable to Boughton. 
McL got to same result, but used a more principled approach. Said that in K and tort the courts are dealing with parties of equal strength, but when have a fiduciary relationship then courts must protect the weaker party. McL said that should not differentiate between different types of fiduciary relationships like LF was suggesting. 

But McL said that should not be recovery because of her “common sense causation” rule – loss was not caused by breach of fiduciary duty, but by an independent act of a third party, and so McL would deny recovery. But purists may have given full recovery. 

Hodgkinson v Simms
Land investment, Simms took an inappropriate commission – breach of fiduciary duty. 

All 7 judges agreed that there was a breach of K – but was a question of how you calculate damages. 

Simms said that the breach did not cause the loss, said that here the drop in the real estate market was not the result of the breach of fiduciary duty. 

Said that should not be liable under McL’s common sense causation model.

LF said that should go back to regular trust principles b/c:

1. Policy consideration – important to hold the D to full trust recovery so that will deter other fiduciaries from misconduct. This seems ok, but was not followed in Canson.

2. Look at the nature of the breach – here there was a clear breach of the duty of loyalty. Says that in Canson there was a mere failure to warn about the intermediate flip – but this does not make sense, McC says that although the deceit argument failed, it was definitely not only a failure to warn but there was some devious action – so this reason by LF is really strange.
3. Again LF made the distinction between breach of fiduciary duty in the context of property administration and breach of fiduciary duty in the context of providing professional services ( If have a fiduciary situation with a breach of the duty of loyalty in a professional advising situation then will not use trust principles but will be common law tort type principles. 

The defence of acquiesce exists for T – if a fully competent adult B knows of the breach of trust, then the B may not be given full compensation. 

Laches defence may also be available to the T.

What if make a profit:

If T or fiduciary makes a profit then there are two remedies open:

Accounting of profit.

Prime remedy in the Strother Case (Davis & Co. partner tax scheme for film industry)

Accounting of profit is an in personum remedy – so if D is insolvent you will get back  10c on the dollar or whatever the insolvency distribution is.
Two points:
· Courts have broad discretion in the amounts they will allow – very fact dependant. 

· Courts can be persuaded to make big allowances for work that the T’s have done. In Boardman v Phipps – b/c T’s had done some good work, although still breached the T, the court gave the T’s credit for the work that they had done. 

Scott v Scott, p758.

Suppose T takes 100k of trust money and 100k of T’s own money and buys land for 200k, then issue arises when the value is 400k. Consider claim for accounting. 

The B is entitled to at least 100k in total. 

In Scott said that the B is entitled to 200k in total i.e. gets proportionate share in the increase in value in the asset.

But then the purists say that the B should get 300k in total – say that T’s should not be able to make any profit out of the use of trust funds. 

Constructive trusts
Arise in 3 situations:

1. In relation to express trusts.

2. In relation to fiduciary obligations

3. Non trust non fiduciary situations. 
Are two kinds of CT’s:
Institutional CT’s = are protecting a pre-existing interest. To protect that interest the court imposes a CT. 

Remedial CT = no pre-existing interest, but following litigation the court awards an interest as a discretionary remedy. The remedy brings the interest into existence for the first time when it makes the award. 
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Quick comments on exam
Exam all about issue identification – IRAC. 

Scan the course outline to check for issues. 

All facts are important, if you are ignoring facts you are probably missing issues. 

Rule against perpetuities will not be on the exam, if you think it is an issue – leave it out. 

Condition precedent / subsequent may arise when considering termination of trusts i.e. who do you have to ask. 

Back to constructive trusts:
Constructive trust (CT) may be institutional i.e. to recognize existing interests, or may be remedial and bring a new interest into existence.

Institutional CT:

Arise mainly in relation to express trusts. 

Are three situations in which they can arise:
1. Where a TE uses T property in breach of trust. This could be an innocent breach of trust e.g. invest in improper investment although you had good intentions. But might be deliberately using property for improper purposes. For each of these situations, If TE acquires further property as a result of the breach, then the B has a choice, can ask for the asset and the court will impose CT. Alternatively the B could demand compensation and could claim and equitable lien against the property which will be released on payment of the compensation. If the property acquired in breach of trust increases in value then B’s will likely ask for a CT. The P could plead both compensation and CT and then decide at trial what he wants – but the amount of compensation would be determined on the value of the property so it would be about the same, but if the property value is rapidly escalating then it it would be better to take the property. But do use the benefit of hindsight to determine damages, the P may even be told the remedy awards by the court and be allowed to choose.
2. When the TE transfers the property to a third party in breach of the trust – then a CT will be imposed. 

3. Where a TE uses his position to acquire new property i.e. property that was not part of the trust assets originally, then the B’s can claim CT automatically e.g. Boardman v Phipps type situation.  

Non fiduciary situations of CT:

Is a recent development. It used to be that to get a CT there had to be a pre-existing fiduciary relationship (FR). 

But now can get a CT as a remedy w/o such a pre-existing relationship – discretion of the court. 

Unjust enrichment is common situation of imposing a CT where there was no previously existing CT.

Pettkus v Becker (p165)

Is the starting point of unjust enrichment (UE) leading to CT. 

There are three categories of obligations in the area of civil liability. 

1. Contract

2. Torts

3. Allegation that the D has acquired a benefit at my expense and should compensate me for that benefit  (Unjust enrichment. 

There are three elements in UE – easy to state, difficult to prove:

1. Benefit to the defendant – can flow directly or indirectly from the plaintiff. For example if wife had made contributions to the household, these are not direct payments, but the court would still give relief under UE i.e. will look at indirect contributions. This was the case in Pettkus and Peter v Beblow.
2. Detriment to the P. P must have done something to its detriment e.g. work, indirect or direct payment. This element is easy to show in most cases.

3. Absence of juristic reason. Can the D retain the benefit w/o compensating the P? This is the difficult element. Do not ask what is fair between the parties, SCC said that must be more principled. Are two ways to approach it:

a. Require D to point to a reason why he should retain the benefit. May be able to point to 3 reasons

i. I am entitled as a matter of law or statute to retain the benefit e.g. are under a legal obligation to support your children.

ii. D may be able to show that there was a valid contract under which the payment was received – argued, but failed on the facts, in Peter v Beblow. 

iii. D may say that the P gave a valid gift. 

b. P may be able to say that the D ought to compensate him. May argue quasi contract. (this is a special term relating to a special area of law, but McC says that it is what people used to argue when they did not have a property contract but still wanted recovery). May say that it was a payment made by mistake, or that transfer was under duress or undue influence. From Pettkus v Becker we have the doctrine of reasonable expectation. Top p778 = famous quote from Dickson in Pettkus v Becker: “in a relationship tantamount to spousal that one person prejudices themselves in the reasonable expectation of getting an interest in property, and the other person either knows or ought to know of that reasonable expectation then there will be a claim in UE”. But this doctrine of reasonable expectation now applies generally within families and can even apply in commercial relationships. Is a doctrine based on an objective analysis of the situation, not on the subjective intentions of the parties. However if D made it clear that he would not repay then that may be a defence. 

Courts will also rely on public policy when justifying UE. (Debate of when P pays taxes under statute which then turns out to be unconstitutional).
Peter v Beblow p761

Argument was made that wife had rendered services but that it was against public policy to award UE b/c would be destructive to domestic relations if they gave rise to un-bargained for economic relations. Court rejected this. 

If have made out an UE claim then the primary remedy is money award. But you may get CT for UE, is a bit like specific performance under K. 

Have to show / determine three things if want CT as a remedy:

Point 1

Show some causal link between the property you are claiming and the detriment you have suffered as a P. Say contractor damages your house during renovations – you cannot claim CT on the contractors car. In the domestic situation it is more difficult, wife does household work, can you link the work directly to the assets? Difficult to link to a specific asset in any case in the family situation, but in Peter v Beblow, the SCC acknowledged that the contribution from the wife permeates all assets, so the court will pick which asset to impose a CT on. 
Point 2
P has to show that a money award would be an inadequate remedy – similar requirement for specific performance in K. 

When will a court award CT over money award?
P648-649, LF in Lac minerals lists the factors

· Difficulty in assessing the money award

· Unique nature of the property. 

· Has the property increased in value? 

· Competing claimants in bankruptcy – don’t make P fight with other creditors. If P takes CT then will not have to stand in line with other creditors. 

· Can consider the moral quality of the D’s acts – this is what separated the judgements in Lac minerals, Sopinka did not think that what Lac had done was that bad. 
In Peter v Beblow, Cory said that there were three factors to be taken into account when deciding if should award a CT:
1. Can take into account the difficult in collecting money award

2. Can take legitimate expectation of P into account – Does the spouse expect that will get a share of the asset

3. Consider the impact on the D

But they are all discretionary. 

Point 3
What is the quantum of the interest that the p will get? What % of the family house will it be.
In UE situation the P must also choose between remedies, do they want the free market value of the services, or do they want a % share in the house. 

In Pettkus v Becker Dickson said that there was a presumption of equal shares (50/50), but this was not a very strong statement by Dickson, and was well suited to the facts in that case so it may be limited to that case. 
Peter v Beblow drew a distinction (the BC courts have ignored this distinction) between a money award for the value of the services rendered, and the proportional contribution into the asset giving rise to a property interest.

Court in Peter v Beblow said that the two different remedies of hourly rate and property interest have to kept separate and that there is only appreciation on the property interest option. 

But BC courts do not always require them to be separate, BC courts may say that the increase in value of property should be used as a factor to increase the hourly contributions made by the P. So could put a value on the services, and then when the assets appreciate you factor up the value of the services. 
There cases of non-FR CT are not closed, in principle could award CT cases other than UE in which there is no FR i.e. UE is just one example of awarding CT where there is no FR. 
That is the end of CT in non-fiduciary situations. 

Fiduciary relationships other than express trusts
Korkontzilas v Soulos, P36 supplement

D was asked by P to acquire certain property. D acquired the building for himself instead of for the P i.e. D got is wife to buy it. 

Is a FR between principal and agent and there was a breach of the duty of loyalty. 

In this case the property had depreciated. So there was no case for UE. But the P said that wanted a CT anyway, said that was prepared to pay the original price even though that was more than the current value of the building. 

The law since Petkus v Becker had been that if you wanted CT outside the express trust area then there had to be UE. Two of the judges agreed with this and would not have allowed a CT. 
McL said that did not have to always have UE if you want a CT outside of express trusts. She said that before 1984 there was no such requirement, and that should look at first principles to determine if there should be a CT.

McL said a court will impose CT when it would be against good conscience to allow the D to retain the property (this good conscience test is also the basis of express trusts).

Said that cannot ignore all the law before 1984. 
Look at 
· what is fair and just between the parties, 
· the impact on the D and third parties. 
· how the order would promote the integrity of social institutions (public policy consideration). 
Said that there were now 2 situations in which there might be CT ordered: First in the case of UE. Second, where a D had acquired property as a result of a wrongful act, notably a breach of FR. 

P45-46 of supplement is where she gives the foundation for when will impose a CT:

1. Breach of an equitable obligation. (Here was a fiduciary so OK).

2. The asset is linked to the breach. (OK here b/c the D has the property that the P wanted).

3. The P must have some legitimate reason for wanting an order for CT. (Here the P wanted the property, and she seemed to say that that was enough. But if this is all that is needed then this will be a non-element, so McC says that this element is unclear.  In this case the Greek guy wanted the building his banker lived in because it would give him status in the community.

4. How will the award impact on the D and on third parties? (In this case a CT would force the D into the positions they should have been, and there were no third parties, so this element was satisfied). 

So the court awarded the CT in this case.

3 points / questions from this case:
1. This was not an express trusts case, so until the SCC tells us otherwise, we cannot take the reasoning in this case and apply it to express trusts.
2. McL said that there was a difference between wrongful conduct and breach of fiduciary duty, but then when she applied the law to the facts of this case, she seemed to equate the two. So this would suggest that the reasoning in this case is limited to cases dealing with fiduciary relations. Which means that you would use it where there is fiduciary relation but no UE.  But she did say that you can impose CT where there is no fiduciary relationship, so there must be some other kind of wrongful conduct (other than breach of fiduciary relationship) which will lead to CT even when there is no UE). [Sounds to me like SCC is just leaving its options open]. 

3. All of LF’s considerations about awarding CT’s in relation to UE may be equally to CT for breach of FR. There is no authority that says this, but it is logical since they are both discretionary awards of CT as a remedy. 

· So for express trusts you can expect an institutional CT – will get it automatically to protect the express trust.

· In relation to breach of breach of FR other than express trusts, and for UE, and other non-fiduciary relations, then you will maybe get CT as a remedy, but is at the discretion of the court.

That brings us to the end of CT’s. (Garland v Consumers Gas 2004 1 SCR 629 is another CT case, but it did not say anything new, but summarized the law).
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Third parties (TP)
Generally TP’s and B’s do not interact.

But where there is a breach of trust TP’s may incur liability in three general situations.

1. TP has become TE de son tort.

2. TP in receipt of T assets.

3. TP has assisted in breach of T.

These apply in breach of fiduciary relationship as well i.e. third parties can be liable when fiduciary breaches FR.

1. TP has become TE de son tort.

Not appointed as a TE but act as a TE.

Arises in family T’s when have members of family as TE’s, but trust is informally run and other family members get involved. 

Alternatively in business settings, advisors must only give professional advice, but sometimes go beyond this and start to act as trustees. 

But these cases are not very common.

2. TP in receipt of T assets.

Knowing receipt cases

Are more common than category 1.
Citadel v Lloyd’s Bank, p59 supplement. 

Gold v Rosenberg 152 DLR 4th 385

These cases define the law in Canada for knowing receipt cases and generally just restate the traditional law. 

If in breach of trust a TE transfers legal title to a TP, then if that TP is taking for its own benefit, then the TP will be held to be a constructive TE, unless is a BFPFVw/oN.

Citadel v Lloyd’s Bank, p59 supplement
Insurance scheme. Premiums held on T by Dryven, trust account was at bank. The parent company for Dryven was in financial difficulty. Each day all of the accounts of the parent company, including the money in the trust account, were cleared and it was all put into the main account so that the overdraft was reduced. Presumably the company will find money somewhere to pay out the insurance payouts and other obligations. But the transfer of trust money was a breach of trust b/c money no longer being used for the benefit of the insurance company. Instead the bank used the money to reduce the debt owed to it by the parent company, so this was for the purpose / benefit of the bank. 

It is different if TE uses bank as a tool for making a payment to some other member of the public, say by writing the cheque.  In such a case the bank is not benefiting, but may still be held to be assisting the breach of T. But in Citadel the bank actually took a benefit for themselves, are not just acting as agent. 
So is the bank a BFPFVw/oN? The BF part is for court discretion – two formal stages of the test are FV and w/o N.

If are a volunteer, then you will be at risk is there is a breach of trust b/c was not FV.
FV does not require market value, but the lower the price the more likely that the court will exercise its discretion against the transferee. 

Most of the cases turn on notice. It must be notice of a trust and notice of the breach of trust. Mere notice of the trust will not bring liability. TE’s sell property all of the time, there is nothing wrong with that, so transferee must have notice of the breach of trust. 

Courts got in a knot about notice in the 70’s and 80’s. Then in Citadel Iacabuccci went back to the old law and clarified the situation into the 3 categories for knowledge by the TP:
· Actual knowledge

· Wilful blindness, also called Nelsonian knowledge. 

· Constructive knowledge ( Easy to state, hard to apply. Will have constructive knowledge when fail to make the enquiries that a reasonable person would have made. Could be that you did not make ordinary enquiries, or that you do not follow up on suspicious information. 
Many cases turn on constructive knowledge. 
3 points (not examinable):

1. Burden of proof: Old law was that it was for the P to establish the breach of trust, and then for TP to show it was BFPFVw/oN. In Gold v Rosenberg, said that burden was on P for the whole thing i.e. to show breach of trust and that it was not BFPFVw/oN, but this is quite harsh, puts large burden on P.

2. s.29 of LTA – if dealing with registered owner of land then you are not affected by notice. So could be a conflict, but s.29 not always read literally. 

3. Some cases said that could consider TP as being unjustly enriched. May not make any difference if you consider it under UE, but there could be a clash. 

3. TP has assisted in breach of T.

Knowing assistance cases.
The people who are advising TE (lawyers, accountants, actuaries, investment advisors) could be knowingly involved in a breach of trust committed by the TE. 
Air Canada v ML Travel (1993) seems to establish the law, but Royal Brunai v Tan, p801 and Twin Sector v Yardley, p166 supplement, also influence the law. 

In these cases airlines bought test cases when they were losing money when travel agents went bankrupt. Under K between airline and travel agency, there is a clause that says that the travel agency holds the money on trust for the airline. Most travel agents just rolled the money all into one general account, but then went into bankruptcy and the money was not divisible. So the airline sued the principal of the travel agent. 

The agency had clearly committed a breach of trust, but had the principal knowingly assisted in the breach? (Don’t mix up the tests for what kind of knowledge is required – the three categories from Citadel are for knowing receipt cases, we will have different test for knowing assistance cases).
Air Canada v M & L Travel, p787
Said that the principal was liable. Iacabucci said (top p790) set out passage from English case of Barnes v Addy – this passage is read almost like a statute. 

Said that the P has to show two things:

Requirement 1: Breach of T was fraudulent and dishonest. 

Are 3 categories of breach of trust.

1. When TE is unaware that he is committing a trust – Recall the Diplock case. 

2. TE knows is committing a breach of trust, but thinks it is in the interest of the B.

3. Commit breach intending to benefit yourself.

1 is not fraudulent and dishonest, 3 obviously is, but 2 is the difficult one! 

Must ask if the TE was taking a risk with the trust money that TE knows that it is not right to take. So while TE intended to benefit the trust, it is still a risk which TE should not be taking. 

On the facts of Air Canada the SCC said that the risk being taken was not one which the TE should have been taking. 
Prima facie going beyond the powers given under the trust is a risk that TE should not be taking. 

Requirement 2: Insofar as the third party assists, it must be knowing assistance. Knowledge must be actual knowledge or wilful blindness, but not constructive knowledge. Do not want to make the relationship between TE and third parties too difficult. If imposed liability for constructive knowledge then would be difficult for advisor to advise TE without always being overly suspicious. 

So this is the law in Canada: TE must be fraudulent and dishonest, and TP must have actual knowledge or wilful blindness, but constructive knowledge is not enough.  BUT there is a qualification from McLachlin in Air Canada. She added 3 provisos / questions:

1. Why should the breach of trust have to be fraudulent and dishonest, why should a third party not be liable even if is an innocent breach by the TE? 

2. Why are we limited to actual knowledge and WB, maybe we should include constructive knowledge on the part of the TP?
3. Should there be liability simply on the basis of a loss to the trust, or should there only be liability when there has actually been a gain by the TP?

#3 has not really been dealt with, but #1 and 2 have been addressed in the following cases:

Royal Brunei Airlines v Tan, p801
#1 and #2 of McL’s questions were considered in this case

PC held that TP could be liable whether or not the breach by the TE was fraudulent and dishonest.  Said would extend to innocent breaches of trust. Said consider when TE says to lawyer that they must pay money to X. Lawyer will have the trust document on hand, and may know that X should not be receiving payment. In this case the PC said that the advisor should be liable, and do not need the TE to always be fraudulent and dishonest. 

So what is the standard of conduct expected from the TP: had the TP acted honestly?

Use common sense test for honesty.

The standard for honesty is objective. P807 line 15-30 = discussion of types of dishonest conduct. 

P807-808 PC explains the doubtful cases: In relation to investment, say is not clear that the investment is acceptable, but if there is only a little bit of doubt to its acceptability, then that will not likely be dishonest by the TP. 

p808 line 20-35 – explain the type of analysis that TP should go through. 

But there are a couple of subjective elements – depends partly on what the TP knows. So although honesty is objective honesty, knowledge is actual knowledge or wilful blindess – cannot say the TP is dishonest if do not what they knew.

Also can take into account the intelligence and experience of TP – so this is another subjective element and it means that well qualified people are more likely to be liable. 

Twinsectra v Yardley, p166 supplement
Lawyer going to far to please the client – did not want to lose the client’s business.

Twin sector lent money to Yardley who was a real estate developer. 

But TS was suspicious, so pay money to Simms (lawyer) and then Simms would advance money for specific defined purposes. Simms was a TE holding the money on trust. Yardly persuaded Simms to give the money to Leach, Yardley’s lawyer. 

Money was lost, Twin Sector sued, but was Leach equally liable for having assisted in the breach of trust?

Hutton (majority) said that test for dishonesty is partly objective, partly subjective. Cannot set your own standard for honesty, so in this sense it is objective standard, but is subjective to the extent that TP must know that it is not meeting that standard. 
On the facts here Leach was not liable. TJ found that Leach knew of the undertaking, but he acted on the instructions from his client, which is what lawyers are supposed to do. TJ said that Leach shut his eyes to the misuse, but that he was still not dishonest. 

HL said that money was being used inappropriately, but Leach did not appreciate that he was not meeting the standard of care and that it was OK to be following the instructions of the client. Except in case of clear fraud, lawyer should be able to trust client to be honest. 

So after McL 3 questions – There is still some uncertainty in the law. Of her 3 questions, #1 has been done away with, #2 is not being applied, i.e. after Twinsectra it does not look like there is liability for constructive knowledge.
4th situation:
At the start of this class we said there were 3 situations of liability for TP:

1. TP has become TE de son tort.

2. TP in receipt of T assets.

3. TP has assisted in breach of T.

But there is actually a 4th situation:

If lawyer is negligent in giving advice and then there is a breach of trust, does the B have any claim against the lawyer. Traditional answer is that the contractual and tort relationships are between the lawyer and the TE. This seems a bit unfair on the B, but remember that the TE has a duty to sue the lawyer on behalf of the T. If the TE decides not to sue, the B can get court permission to sue in the name of the TE. 

But what if advice comes from investment advisor, and the K says that liability is limited to gross negligence. Then if there is negligent advice given, the TE cannot recover, but can the B sue?  Under the expansive modern law of negligence there may be a claim!
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