Question:

In the case of the T saying don’t tell child until she is 30 regarding the divorce trust. Your advice was you have to tell her despite the clear wording of the trust so that she can ensure the trust is used to her benefit. But I thought you could have a valid trust even if the B did not know about it – bottom p2 CN.
Answer:

Can be validly created in secret, but if the B >= 18 AND the T has to perform a trust duty, then the B has to be told. 

Question:

In 1535 what did the SOU do, say no trusts at all and that whoever has the legal interest has the beneficial interest, or just that the legal owner would have to pay all the taxes regardless of who had the beneficial interest. p5 CN.

Answer:

The SOU outlawed trusts entirely – this could have been the end of trusts if the statute had been more carefully drafted.

Question:

Do POA terminate on death? (Power of attorney ceases on the grantor becoming mentally incapacitated, unless it is an enduring POA.) p10 CN.

Answer:

Yes, terminate on death. Note that enduring POA are creatures of statute. All common law POA terminate on death or mental incapacity, whatever comes first.

Question:

When were speaking about trustees refusing to accept, did you say that if is in a will then the trustee has no choice but to accept. What if you don’t want to be the executor. P13 CN

Answer:

No – if made a T under will you can still reject it. There are two possibilities for what happens next. First the trust may allow rejecting T to nominate another T. Second the executor can apply to the courts for them to nominate a new T. 
Side note: Everything goes to the executor when person dies – so if you as a B want to get what is owing to you – you sue the executor. Property on trust first goes to executor who then transfers it to T. 

Question:

If in GF changing his mind in hypothetical scenario, if Son sued for damages, what would be his loss? He is not the beneficial owner! P13 CN.

Answer:

For the purposes of the Son suing, you forget that the beneficial interest is held by someone else, the Son as legal owner sues for the decrease in beneficial value, and then when he wins, he passes the benefit onto the GS as required by the T.
Question:

In Beardmore the problem was that the trust property was unclear - No one knew at the time of creation what 3/5 of the estate was – the remedy would be to “Have settlor enter into K w/ trustee/executor which stipulates the trustee is to transfer a certain portion of the estate to the trust” I don’t get this. 

Answer:

What you do is have the S enter into a contract with future B saying that, under the K, the property will go to T for B at death of S.  This is a valid K at the time it is signed, but obligations under the K are only performed on death of S. Then B can sue the executors to ensure that the K is fulfilled i.e. the executors have to carry out S’s obligations when S dies.  But the problem is that S may dump all his assets so executors get nothing and therefore B looses. So if you are the future B in this situation you should get security for the event that S dumps all the assets. 
Question:

Why not just do it by will. P14 CN
Answer:

You can, but in Beardmore it was not a will because did not have the required signatures, so it was in intervivos trust if anything – and intervivos trust have to be certain at the time they are created. Although trust under will only has to be certain on death.
Question:

Can the DD be flexible, say two weeks after I die?
Answer:

Will be controlled by the rule against perpetuities. Can say distribute on date X or earlier as T sees fit. Then if T can do it after you die, or can do it quickly if problems looming on horizon. 
Question:

In a half secret trust – is the T required to disclose who the B’s are?

Answer:

Well it depends on which case law you look at. If court says that T is not part of the will then will not have to disclose. If court says that the T is part of the will, then will be required to circulate the trust document as part of the testamentary documentation which must go to all of those who may have a claim under the wills variation act. 

Question:
Can a T take any benefit under a secret or half secret trust?
Answer:

Re Rees says that T CANNOT. But in theory, generally T can be a B, so depends what individual court will say. But if want to benefit the T then should rather do it on the side i.e. not as part of the T. 

Question:
If giftor dies, how are conditional gifts enforced?

Answer:

Can bring an action against the estate of the giftor. If is long after the death then you may have to apply to have the estate reopened. 

Question:

Quistclose trust was for specific purpose of paying the shareholders, but did not create a trust which the shareholders could enforce. Is this not an illegal trust for purposes?

Answer:

The point is that the B cannot sue to ensure the T fulfills the obligations under the T, so it is not actually a purpose trust at all. McC said that it is a POWER i.e. the T have the power to use the money for the specified purpose, but the B cannot force them to – so it is a power, which is by definition still a trust. But the B’s can prevent the T from using the money for other purposes and it is this which makes it a trust. Cannot force T to act, but can prevent them from acting in violation of the T. Note that in Quistclose the S was the contingency B. 

Question:

Plaintiff ordered to pay security for costs into a trust account held by the plaintiffs solicitor to cover defendant’s legal costs – is this a trust for purposes or people?

Answer:

Trust for people i.e. the defendant. Is like the case with the park – the wording sounded like it was for a purpose, but was actually for people.

Question:

Buschau v Rogers – if you have given a contingent gift and the person dies before the condition is realised – can you just pull it back? It was OK in this case because of the terms of the plan, but what about normally. 

Answer:

In Buschau v Rogers the pension plan stated, as they normally do, that any assignment can be withdrawn. The general rule is that conditional gifts can only be withdrawn if that was the term of making the original assignment. 

Question:

How do you give a gift with a condition without getting into repugnancy problems?

Answer:

If say to A here is Blackacre but you cannot transfer it to Y, then the condition will be void for repugnancy. Cannot give absolute title and then impose a condition. But can give less than absolute title. Here is Blackacre until you try to transfer it to Y, at which time it actually goes to Z. Did not give full title, gave limited interest. Note that if transfer to K, then K takes Blackacre but cannot sell it to Y either, the condition carries – nemo dat, cannot give what you don’t have, did not have full title, had property which could not be transferred to Y. 

If A never transfers to Y, he can dispose of it by will or sell it, but so long as Y is alive then the holder cannot transfer it to Y, else it will go to Z. 

Note that for conditional transfers the condition must not be certain, if say it is yours until you die – then you have actually just given a life interest, and then it comes back to the giftor. 
Question:

Do you have to get court approval in every case – what if all B’s just agree? Is that possible, or will there always be an unavailable gift over B. Is enough that B’s all indemnify the T ?

Answer:

Don’t have to get approval, but it will be the T that will be afraid – so he may want court approval. Whether you need approval hinges on whether SV applies to variation or only termination. If  SV applies to variation then do not need approval. The new Trustee’s Act specifies that SV will apply to variations and so you will not need approval for variations – will be enough that all B’s agree. But T will likely still want signed indemnity from B’s if court approval is not obtained. 

Question:

Does the court have to consider a benefit only when consenting on behalf of B’s, or in all cases? Is the court a protector of interest when all B’s agree? 

Answer:

Court will likely just approve it if all of the B’s are competent adults and they all agree. 

Question:

Said that the land title act prohibits the registration of an equitable title to an interest in land obtained by an intervivos assignment. 
What section is this.

Does it apply to wills as well? 
Answer:

s.180(10) of LTA – the prohibition applies to inter vivos trusts only. McC says that this is strange but is what the clear wording says.
Question:

Does trust document HAVE to allow for later contributions to be made, or can a random person chip into an existing trust?
Answer:

I did not ask him this, but think that you would not be allowed to contribute unless it allowed for it. Rather set up a new trust. 
Question:

Say you are not in a J with an asset protection statute. What are the limits on secrecy of trusts – if I am a B and creditors are chasing me, do I have to tell that I am a B – divulge at discovery stage or only payment hearing?
Answer:

Is discloseable on payment hearing and discovery.
Question:

If want to keep trust in land separate and avoid “in trust” on title document, and avoid tax – Rely on Re Rose and put T in position to do all that needs to be done. But will this not just defer the time that tax is paid. 
Answer:

Yes it just delays the time at which the tax is payable. Pay tax when change title.
Question:

If is a contingency provision for if no distribution is made, how strongly does this suggest fiduciary as opposed to discretionary trust?
Answer:

Is not conclusive, but suggests fiduciary.
Question:

Preamble to statue of charitable uses (1601): repair of bridges / maintenance of prisons / marriage of poor maids / assistance young tradesmen  ( would these really be charitable trusts today

Answer:

Yes, they fit into the categories of gift to gov (which is charitable), poverty and education. 
Question:

lives “in being” + 21 – whose lives qualify as lives “in being” only those involved in the transaction, or anyone on the planet? 
Answer:

Not clear on this, but it seems that you can pick any person on the planet – remember that will not wait to see if materialises in the perpetuity period or not, must be certain from the start.
Question:

Said that charity trusts are bound by the rule against perpetuities when they are created, but once created they can last forever? Answer:

The charitable trust has to come into existence and the charity has to start earning money within the perpetuity period – so if say “to charity X when McC starts teaching irish law at UBC”, may not come into existence in perpetuity period, so invalid.
Question:

Is s.24 Perpetuity act saying that if is a purpose trust with a named TE, but no residuary B, then the TE can name such a B within 21 years? i.e. assume that TE has bare power? So does not apply to Denley.
Answer:

Not on exam – so I did not ask on this.
Question:

graves, tombs – concessions for human sentiment exception to rule against non charitable purpose trusts. Is this only covered under s.24 of the perpetuity act which covers 21 years. 

Or is it a common law exception? 
(how could you maintain your grave forever – conditional gift (“until”) to charity?

Answer:

Not on exam – so I did not ask on this. But I suspect that could only maintain the grave forever by contract with cemetery. Make the contract between your everlasting company and them as an everlasting cemetery. 
Question:

Re Bucks divided equally – was held a K. “Equality is equity”, but in Red Cross case, held to be trust donors got proportionally:

Equity divides equally / proportionally, common law divides equally / proportionally. 
Answer:

McC would not commit – no rules, Equality is equity is just a trend, not a rule – court discretion in every case, but you can argue one case, or even the maxim, if it suits you. 
Question:

Is the T document partly like a contract. After Schmidt v APC if company wants terms of the trust to be that all surplus from defined benefit plan, whether from employer or employee contribution, all goes to the company, is this in T doc, or in K with employees
Answer:

I did not ask him this, but I suspect in T document itself, because the company is effectively a B like are the employees, and B’s prefer to have interests in T doc so that they can force the TE to enforce their rights as B’s.
Question:

If trust states that S will make future payments, can the T sue the S for those future payments? Yes – Case of son being forced to sue his father so that father paid shares owing to sons kids. Also in Westar mining case the T sued Poscan for the 20% amounts they owed. But are they suing under the T or under a side contract? 

Answer:

Can do either option, but better for B’s if it is in the T document, else cannot sue to enforce it. 
Question:
Said that S cannot sue to enforce the trust unless is also a B. But what if S made it a term of the trust that can sue to force the T to use the trust funds as specified – say to force payment of suppliers and employees in Westar. 
Or do you need a separate contract to do that?
Answer:

Again should put the formal rights in the T document, but there is a risk that it will then be found to not be a valid trust, so could use letters of wishes or a K.
Question:

Is it true to say that a bare power is never exercised by the T, only ever by the holding B?
Answer:

Practically, yes, by the B or a third party, but theoretically if you were crystal clear about it you could give a TE a bare power. But generally TE powers are at least fiduciary. 

Question:

Is it rule of majority rules for TE’s of charity trust?
Answer:

Yes, unless charity T document says that need unanimity. Default is that need unanimity for private T’s.
Question:

Said can have discretion to retain or sell arising by implication (and obviously expressly), but how can it be by implication – I understand that the TE act and its investment clauses are automatically incorporated, but if document silent it will be implied trust for sale? Is it that IVT default is discretion to retain and sell? 
Answer:

If property is specifically dealt with in will, then rule in Howe v Lord Dartmouth will not apply. So if say Microsoft shares to my wife. Then Howe v LD will not apply, but there is no direction given to how to deal with the shares, so default position under the TE act is that there is a discretion to retain or sell. 
Question:

Can we just apply the Frame v Smith test for determining FR whether new one or one on the facts, or also LF’s test from HvS?
Answer:

Do both tests – LF is the majority from the most recent SCC case!
Question:

When LF says in HvS and Canson that common law and equitable damages should be the same, do you take him as excluding breach of fiduciary duty.

Answer:

No – for breach of trust you apply equitable principles, but for breach of fiduciary duty you apply the answer to the next question (
Question:

LF in Canson:

Breach FR when dealing with land ( trust principles, but if not dealing with land ( common law principles. 

Should we apply this distinction? 

Answer:

Yes – is from majority from the most recent SCC case!

Question:

Trusts created in will not subject to tax – conditional gift created in will is subject to tax ?
Answer:

They will both be taxed on death i.e. there is deemed disposition on death and pay capital gains tax.
Question:

S cannot revoke unless T expressly permits it – is it S revoking or TE using discretion to terminate the T and giving all to person he chooses ( S
Answer:

NO – if S put power to revoke into the trust, then S can revoke!
Question:

S gives TE "power to convert" – does this impose T4S? (no)
Answer:

Just saying “power to covert” will be a power, but saying “trust for sale with power to postpone” will be a T4S, and the “power to postpone” part will not make it a discretion to retain or sell.
