TRUSTS EXAM CAN – McClean April 2005
Acronyms:

B = beneficiary
BFPFVw/oN 
IV = inter vivos  
RAP = rule against perpetuities. 
RT = resulting trust.

T = trust

TE = trustee

II A - Formation of trust:
Express, implied intent, constructive?
Valid act of transfer? (fraud, mental capacity, undue influence, mistake) Who is TE, is he willing to be a TE, is title in TE’s name? 
Normal rules for the transfer of the particular property.

Transferor must do everything necessary given the nature of the property to effect the transfer (Milroy v Lord Rule 1)

Equity will not perfect an imperfect gift (Milroy v Lord Rule 2)

If transferor has done all that is necessary for transferee to complete, that will be enough (Re Rose)

Exceptions to 1st rule in Milroy v Lord (If want to argue that the transfer is complete if not all has been done):

· If the transferor is in a position to complete without co-operation of the transferee – then equity will not allow the transferor to change his mind (Re Rose).

· For land only: s.59(3)(b) L&E Act: Transferor has acted or otherwise acquiesced to suggest the transfer is valid.

· For land only: s.59(3)(c) L&E Act: Transferee has in reasonable reliance changed his position so that equity requires that K be enforced.

· Proprietary estoppel (pre-existing legal obligation, shield, reliance, inequitable to not enforce b/c clear promise regarding future conduct made with I2CLO)
· Donatio Mortis Causa = gift in contemplation of imminent death, effect of gift happen on death, act/attempt to transfer the property inter vivos, transferor dies soon and before transferee.
Exceptions to the 2nd rule in Milroy v Lord (If want equity to perfect the gift)

· If the Settlor does all they can do to effect the trust, equity will complete an incomplete gift and make it valid so long as what was done was done correctly (Re Rose). 
· Is there a document which purports to affect a transfer and if so would it be against good conscience for intended transferee to not receive the gift. (Pennington v Waine).
· When a testator makes a debtor his executor, the debt is released at law (the debtor/executor can’t make a claim against themselves). But must ask good conscience question. (Strong v Bird, but can only be used as a shield, not to create a trust (Re Halley)).
II B - Certainty of property (subject matter)
· Is the total trust property clear? Can add property, but at all times what is currently the T property must be clear. Cannot transfer an unascertained amount of property and cannot create an IVT trust where the trust property is a portion of an unascertainable amount of a future estate (Beardmore) [Capture future property by contract or covenant NOT by IVT. B should ensure the words “the T holds the covenant as an asset as part of the trust” are used.]
· Amount going to a particular B must be clear, or the mechanism for determining apportionment must be clear. Must always be a final mandatory provision for if the discretionary provisions are not met (Boyce v Boyce). 
· Uncertainty / repugnancy problem if not sure how much B will get because A has total power of encroachment (p15) (Ottaway v Norman). Rather give A right to income and right to encroach on specified % of capital, remainder goes to B
II C - Certainty of words (intent)
· Defining a TE is a serious matter – need clear words (Nicoll v Hayman), but there are no magic words.
· Look at intent at the time the T is created (Glynn). T cannot later change mind. 
· Presumption in favour of a gift. (Glynn).  
· Organisations can only be B’s if they are charitable. 
· “my relatives” is certain (Badden).
II D - Certainty of objects (beneficiaries)
Trust for persons

1. Mechanism for determining B’s and their benefits: Absolute, discretionary, fiduciary, bare power (p16).
2. Linguistic certainty? (As distinct from evidential uncertainty). “family” = ?
3. Requirement for ascertainment of B’s: 
Absolute = total ascertainment. 
Discretionary, fiduciary, bare power = in/out. (Badden #1). Burden on claimant to prove is in. Discretionary T with large group void unless substantial number can show they are in (Badden #2)
4. Workability: Only a problem for discretionary trusts.

Get different types of powers
· Special power = small, well defined group of possible B’s.

· Intermediate power = appoint in favour of whole world, but exceptions listed.

· General power = appoint in favour of whole world. (Is general power by definition if TE is in the group regardless of size of group or listed exceptions).
Discretionary T demands close scrutiny before distribution – so can only be special power (Re Hay’s). Fiduciary T does not require close scrutiny b/c not obliged to distribute, so can be general or intermediate power. 
Trust for purposes

II E - Charitable trusts:
2 x tax benefits for charitable trusts.

Can do things “incidental” to charity but not “conducive” to charity (Vancouver Society).

Are subject to the rule against perpetuities (Louis Brior)
Do not need total ascertainment, only in/out test (Jones v Eaton)

Cy-pres prevents application of resulting trust. 

If charitable trust fails at outset, Cy-pres doctrine  ( if dominant purpose was charitable, then apply to charity. 
If charitable trust fails during lifetime, Cy-pres ( apply to charity.
Must initiate and maintain registration under ITA, but “charitable is defined by the common law”.
Must be exclusively charitable purposes AND must benefit the public. 

Determine if exclusively charitable:
· Three stage test to determine if is charitable (Native Communications Society):
1. Preamble to statue of charitable uses (1601): Relief of aged, impotent, poor / maintenance of sick and maimed soldiers and mariners / education / repair of bridges, ports, havens, causeways, churches, seabanks, highways / maintenance of prisons / marriage of poor maids / assistance young tradesmen / support of poor.

2. Analogy to preamble (Native Communications – First nations charitable on this ground).
3. Analogous to case law. Pemsel ( relief of poverty, education, religion, “charitable benefit” to the community 

· “Incidental or conducive” – not acceptable, conducive not necessarily charitable (Vancouver Society).

·  “charitable or benevolent” – not acceptable, benevolent not necessarily charitable, “and” would be OK (Chichester Diocesan). However now s.47 of L&E Act says that whether conjunctively or disjunctively connected, is deemed to be charitable, but only applicable to trusts (not societies) and conjunctive / disjunctive language. 
· Just say “charitable” or “relief of poverty, need and distress”. Don’t expand on purposes, else may be void.

· Prevention of cruelty to animals is a charitable purpose (Antivivisection), although no public benefit.

Must “in fact” be for public benefit:
· Public benefit will be presumed if purpose is in first 3 from Pemsel (poverty, education, religion). However this may be rebutted if :

i. If the benefiting group is too small then will not be for public benefit, OR
ii. If the connecting link is private then not a charitable public purpose (Oppenheim v Tobacco Securities Trust).

Exception allowed if is a trust for poverty in which public benefit is deemed. (Dingle v Turner – which suggested can always look at purpose ( can of worms, Gonthier in Vancouver Society.). 

· If purpose is not in the first 3 from Pemsel, then the T will have to prove public benefit. Public benefit must be objectively measurable (Vancouver society), but not done in Everywoman’s Health Centre (abortion clinic supported by public funds, given lack of contrary evidence public benefit was inferred).
· Court may weigh the benefits and decide (feel good v research benefit in Antivivisection, Everywoman’s Health Centre) 
· Trust with goal of law reform not charitable (Antivivisection). Conflict of interest for AG to enforce these. Party politics. Lobby groups for law reform, Activities to sway public opinion are generally not acceptable and if significant (more than ancillary) will render the T non charitable for lack of public benefit. 
Religion:

·  T must support belief in god (South Place Ethical Society), but might other wise be for valid public benefit if raise moral tone of society. 

· “work in parish” is not exclusively charitable (Blais v Touchet), getting stricter to protect tax revenues. 
· No public benefit if never spread the word [(Gilmour v Coats), what supporters believe is not enough (Antivivisection)]
Education:
· Charitable if for advancement of education (Vancouver Society).

· Vancouver Society: Education is broad, job skills training, community college, seminars, workshops, but 3 requirements:
1. Structured teaching environment
2. Teaching component

3. Not ideological or partisan.
· Research only for public benefit if fruits are for public benefit.
· Can have preference clause in educational charitable trusts b/c look at primary group when determining purpose and public benefit (Koettgen). Allows avoidance of rule against perpetuities. 

· Education includes amateur sports (Re Laidlaw Foundation).

Fourth Category from Pemsel’s case:
· Establish charitable purpose under 1601 statute and analogies.

· Must be exclusively charitable – immigrant society failed b/c not all immigrants poor (Vancouver society).

· Have to prove benefit. 

· Arts are no longer part of education, but covered by 4th Pemsel category.

· House on display as art gives no public benefit (Pinion).

II F - Non-Charitable purpose trusts:
No-one to enforce – so invalid/void (Astor’s)

Statutory Exceptions to invalidity of non-charitable purpose trusts:
Perpetuity Act s.24 (p308) - Can save a specific, non-charitable, purpose trust by converting it into a power, the power must be exercised in 21 years. Property with no obvious destination (fails for want of objects) returns to the estate of the testator.

Trust to support specific animals (valid for 21 years, residuary legatees will enforce), graves, tombs – concessions for human sentiment. 

Drafting to avoid to invalidity of non-charitable purpose trusts:
Leave to charity with condition sub. (“but if”) that if the purpose is not satisfied, then money diverts to another charity. 
A gift over from one charity to another is not subject to the rule against perpetuities. 

Convincing the court that it is actually a trust for people, not purposes:
Where a trust is set up for a purpose, but is indirectly or directly for the benefit of individuals, it doesn’t lack certainty of objects.  Where a purpose trust isn’t uncertain or perpetual and has identifiable objects, its OK. (Denley)
Company forming a trust to meet its promise to its employees is valid, seen as a trust for people i.e. the employees (Schmidt v APC).
Gift to incorporated society:
If outright gift then will be OK (so long as no rule disallowing distribution). Members take as JT or TIC, so RAP not violated (Recher’s).
If try to create trust will be void:

1. Trust for people will fail because of rule against perpetuities.

2. Trust for charity will fail unless is charitable purpose and public benefit.

Presumption in favour of outright gift (Leahy).

Court may presume you were trying to make a trust if gift is impractical e.g. give physical property to indeterminate number of B’s e.g. land to nuns (Leahy).
II G - Formalities:
Only need writing if required by other statutes such as ITA, Wills Act.

Generally dispositions of land must be in writing, but there is an exception for trusts – equity will not allow T to say that there is no trust just because it is not in writing. So statement that land given to T is on trust does not have to be in writing, but still need to satisfy LTA requirements. 
Secret trusts:

Original copy of will filed in court after death – public, and executor required to circulate will to those in will and those who could claim under WVA.

Fully secret Trust:

Appearance of absolute gift to TE on face of the will.
Communicate to all TE’s before death that they will be TE’s (Ottaway v Norman), although do not need to tell fine details until death (Re Boyes).
Express acceptance by TE? (oral OK, but writing better), else acquiescence may be OK – TE’s beware. If TE says no, but will not changed, then TE will take absolutely.
TE cannot, in good conscience, use the property for himself (McCormick v Grogan).

Half secret Trust:
These can only be done by will

“Leave property to A on trust for purposes I have communicated” – communicate before make will (Jankowski). 
Trust or conditional gift?

Trust ( A cannot be a residual B if he is a secret or half secret TE (Re Rees, because it would invite fraud) ( will fail for lack of object and under RT will revert to intestacy. Then if A is the only residuary legatee he will take by operation of law. 
Conditional gift ( A takes gift with condition of providing B with payments and then taking the residual amount. 
Re Rees did consider the half secret trust in the administration of the estate. 
Re Young said that if B of fully secret trust witnessed the will, that is OK, says that T and will are totally separate. [If is half secret trust, name of B not on face of will, so may still be OK – but best policy to keep all B’s away.]
When does B’s interest crystallise:
In secret trust, if B1 dies before the testator, then B’s estate still gets interest because B1’s interest crystallises at the time of communication not at testators death (Re Gardner). 
Under Re Gardner, before you die, you cannot change the trust, so testator should write in the power to revoke.
III - Implied or Resulting trust:

Arise from failed trusts, failed gifts, common intention of giftor and giftee. 

Resulting trust in context of trust

Do I have a trust, conditional gift or K?
Need clear intention to create a T (Re West Sussex and Re Bucks both K’s).

Rebuttable presumption that TE will not take remainder of T assets (Re West), but if a gift then surplus goes to giftee (Re Foord despite the word “trust” being used – interpretation on the facts).

Dissolution if K ( Obey K, members agree, or money goes to R (Re West Sussex) or equally to current members (Re Bucks).

If have K and T, equity prevails over law and so terms of trust prevail (Schmidt v APC).   

Is there a gap in equitable title?

Will occur if trust fails fully, partly (say one of the B’s witnessed the will), or there is a surplus.

Is there really a gap or surplus, or does the T document specify what happens in such event like in Schmidt v APC?

For whom does T hold if there is a gap?
S can specify that surplus returns to S (could have been done in Schmidt v APC).
Is it a charity ( cy pres, else RT to S if a single S.

If RT with multiple donors then share in proportion to contributions (Red Cross).
· Identified donors = RT.

· Unidentified donors = Fully out and out and qualified (burden on claimant – intention is key) out and out ( revert to R.

· Contractual donors = Revert to R if cy-pres does not apply.  
Quistclose purpose trusts:
S is a residuary B, and the primary B’s cannot sue to force payment, but can restrain wrongful use i.e. is a bare power trust (Quistclose)

Ensure that the monies for the purpose trust are kept separate to demonstrate certainty of words. (Re Westar Mining)

Resulting trust in context of a gift:

Presumption of RT when no consideration. [If you are the transferee, argue s.19(3) of Property Law Act.]

If RT applies [Check for transfer !], S just says wants it back b/c no consideration, then burden on transferee to prove gift.

Presumption of advancement = Common law rule which covers gifts of realty or personalty.

Father to child = POA.

Mother to child ( Old law = RT (but presumption very weak), New law = POA.

Wife to husband = RT.

Husband to Wife = POA (In J’s other than BC legislation has changed this)

If alive ( testimony key.  Divorce ( Family Relations Act.  Parties dead ( Presumptions critical (Mehta).

Intention on the date of the transfer is determinative (Shepard v Cartwright).

Self-serving evidence from time after the transfer is inadmissible, unless was part of the transaction (Shepard v Cartwright).

Evidence of other transactions inadmissible (Shepard v Cartwright)

Can argue that “after the fact” and “other transaction” evidence is admissible and TOF to determine weight (Phillips v Phillips).

Standard of proof for rebutting presumptions is BOP (Burns v Melon). 

Do not transfer where there is a POA of advancement if avoiding creditors – cannot rebut POA by telling the court this.

Resulting trust from common intention:
Classic RT only applies when property (including money) has been given (Pettkus v Becker), but common intention RT occurs when A and B agree that A will hold for A and B in some proportion.

Express or implied common intention must be positively proved (Pettkus v Becker) ( “Do the facts demonstrate common intention of both parties?”   (Dissent on this issue said presumption of common intention when is a joint venture).
IV A – The Nature of the Beneficiary’s Interest:
· Right is in personum against the TE (specific performance, injunction), not in rem (Schalit v Nadler).

· If payments are due to the T, then the B has no right to sue for the payments, TE must (Schalit v Nadler)

· T has right of possession, B only has right to account on profit (Verdun v TD Bank)

· Court may allow B to sue in the name of the TE.

· B cannot direct TE, can only require TE to act according to the T, or possibly terminate under SvV (Re Brockbank).

· If TE becomes director of company in which T has shares, B cannot make demands on TE as a director, only on TE as a TE – so not allowed to see company documents (Butt v Kelson – but says B’s as “shareholders” could direct TE’s to vote to change company articles – contrary to Brockbank).

· Baker v Archer-Shee ( rogue case ( majority says B owned the shares and so was taxable. Minority said it was income from source other than shares – this is the better view.

· If all B’s constituting the total beneficial interest want the T ended, they can demand it, but the interests must be vested, not contingent (discuss this) (Saunders v Vautier). 
· Under Trust and Settlement Variation Act (p363)[but not the common law (Chapman v Chapman)] the court can consent for infant or incompetent B’s. Some dicta suggests that B’s can order variation of trust i.e. not only termination. 

· Prevent SvV by gift over for if B does not reach the age.

Argument that B has right in rem:
· Can transfer / assign your right as a B. 

· Could have a right against a third party who purchased trust assets on notice (p6), but not true property right b/c does not extend to BFPFVw/oN.
· Can have a clause in the T that B can demand the T assets be transferred to them.

· Butt v Kelson ( Said B’s as Shareholders could vote (direct the TE to vote) to change the company articles, so may as well just let them see documents.

· Baker v Archer-Shee ( Said that B owned shares and was taxable on dividends (Distinguishable as a tax case).
· Saunders v Vautier.

· Tracing (but conversion, detinue, replevin N/A to B).

IV  B - Alienation of the Beneficial Interest:
· B can assign on death or inter vivos under PDOT, K law (p6 / 50), and under s.36 of L&E Act (writing, signed, absolute, tell T), or just give instructions to T to pay assignee. 

· When there are competing interest between assignees of B rights (b/c B assigned to multiple parties):

· Land – first in time takes priority, nemo dat (Cannot register in LTO).

· Personal property – first to register with TE takes priority. If Multiple TE’s, then register with all TE’s (Dearle v Hall).

· S can prevent assignability by:

1. Clause in T preventing B from assigning – invalid for repugnancy.

2. Absolute interest subject to divesting clause (“but if”) – invalid for repugnancy. 

3. Non absolute determinable interest (“until voluntary or involuntary”) – Valid (Re Williams).

4. Discretion or fiduciary trust – B doesn’t know how much or if he will get anything – practically unassignable.

IV C & D - Termination and Variation of Trusts:
· Power to amend does not include the power to revoke (Schmidt v APC).

· SvV possible for absolute, discretionary or fiduciary trusts. 

· Partial termination under SvV not allowed for land. Is allowed for personal property unless special circumstances. 

· For shares, the fact that the T will lose majority holding is NOT special circumstances (Sandeman). However if there is evidence that B acquiring full title would act to detriment of B’s not yet with full title, then B cannot draw full title to partial interest (Lloyds Bank v Duker) ( Discretion. 

· If B is a charity, if “for the benefit of” / “to hold for” then  SvV applies, if “to pay the income”, SvV N/A b/c contrary intention by S. Ask “Did  S intend that B to ever take the capital?” (Halifax School for the Blind).
· S can prevent SvV by indeterminate B’s or contingent B’s or B’s at TE’s discretion.

· Trust and Settlement Variation Act (p363) – court can consent to termination or variation suggested by anyone (incl. S) for 

a) minors and incompetent [s.1(a)], 

b)  “any person who may become entitled to an interest” [s.1(b)] (this does not include those with vested contingent interests – Buschau v Rogers), 

c) unborn [s.1(c)], and

d) Those with remote chance of interest which would only materialise on exercise of discretionary power when current interest fails or determines. [s.1(d)]

· Court must think it will benefit the B’s for whom it consents when it consents under a, b and c, but not d [s.2], but court may require it b/c entire s.1 is if the court “thinks fit”.

· Variation must benefit all B’s (Re Harris), but some courts will consent for unborn B’s (Re Tweedie) ( DISCRETION.
· Courts cannot consent for charities under the current TE Act, but will be able to under the new TE Act
· Widening investment powers may threaten financial interest to B’s, so court may not approve (Re Burns, Although this was partly based on requirement for special circumstances which is not a requirement in BC).

· Court will take the risk of a prudent, intelligent, reflective, self interested adult (Re Irving, Russ v BC).

· Non-financial factors can weigh in the balance (Re Remnant’s).

· Non-financial interests can weigh either way and outweigh financial benefit (Re Weston’s Settlement).

· Can challenge trust conditions as being against public policy (Leonard Foundation).

· In exercising discretion the intention of the S is relevant (Re Irving), or irrelevant b/c not mentioned in statute (Russ v BC).

V A - Administration of Trusts – Appointment, Retirement and Removal of Trustees:
· Trustee act says can replace TE when: dead, out of prov >12 months, resigns, refuses to act, is unfit, is incapable.

· Successor TE specified in document, new TE nominated by: surviving TE’s or, if all TE’s dead, personal representative of dead TE / Court.

· Resigning T gives notice to who T doc says (S, remaining TE’s, protector?), informed consent of B’s, Court.

· Resigning T’s could try and get indemnity for past acts. 

· Cannot resign to avoid difficult decision / conflict. 

· Protector may have power of removal of TE, court has power under TE Act, and also inherent J.

· Not all breaches of T warrant removal of TE, must show ongoing threat to interests of B’s (Conroy v Stokes).

· Deadlock between TE’s may warrant replacement (Re Consiglio).

· TE’s must act unanimously (Fales) [unless a charity T], but new TE Act says that majority of TE’s can force dissenter to resign, S could allow this in T doc. 

· Corporate TE’s must be licensed. 

· Look for honesty, impartiality, experience, continuity. 

V B – Duties and powers of TE’s
· T with power of encroachment has obligation to keep trust funds isolated (Ottaway v Norman).

· T has all the rights and obligations of normal owner of the property – rights in rem (Schalit v Nadler)

· When TE enters into K on behalf of T, should limit liability to T assets. 

· S.336 CCC for trust fraud.

· When TE exercises power within scope of discretion, court will seldom interfere (Yates v Air Canada).

· B’s do not need to know about the T (Glynn), but when they reach age of majority then they should be told so they can enforce the T.

· T under will – 3 possibilities:

a) T for sale (short term power of postponement) ( invest within scope of T doc or TE Act.

b) Discretion to retain or sell ( if sell then invest within scope of T doc or TE Act.

c) Order to retain. Generally a bad idea (unless want to maintain controlling share in family business).

· Consider T documents, law of trusts, Statues (incl. Trustee Act).

Duty to adhere to the T doc: 
· READ IT and act in accordance with standard of reasonable care (prudent person dealing with money of others).

· Objective (although maybe higher on professionals, no-one can be a passive TE) standard, w/o hindsight (Fales).

· Exercise reasonable care when selecting AND selling investments within scope of T doc or TE Act (Fales v CPT).

· Joint and several liability between TE’s – s.95 TE Act.

· S.96 of T Act gives court discretion to relieve TE of liability (honest [presumed for professional TE], reasonably, ought fairly [for committing and for not applying]) – consider acts of TE and effect on B.

· Standard of care when acting = objective test, but s.96 = subjective test (Fales). 

· All T assets should be in joint account which all TE’s have to sign on (But T doc may say particular TE has signing power).

Non - delegation of duties (Duty to act):

· Must read the T document – what are the investment instructions (Nestle v National Westminster Bank).

· Cannot delegate substantive duties, must act personally (Re Hay’s)

· Cannot have board of TE’s rubber stamp decisions (Bellai)

· Legislation or T doc may require decisions to be made by all T’s together, but if allowed to delegate must do it via officially accepted process (Re Wilson)

· TE’s can and should take advice, ask dumb questions, but then must decide for themselves.

· Can delegate operational functions – but do so reasonably (Speight v Gaunt – changed standard practice). 

· Cannot delegate discretion to delegate (Fry v Tapson).

· TE’s can and should become directors in companies that the T has shares in (Kordyban).

Exceptions to the non-delegation rule:

· S.15(5) – TE can delegate investment decisions – but must be reasonable delegation and monitoring.

· S.7 of TE Act – TE can allow or bankers to receive money TEMPORARILY.

· S.95 TE Act – if all TE’s agree to transaction and one TE to carry it out, if he is negligent etc. in carrying it out then other TE’s not liable IF they acted reasonably.

Duty of loyalty (Duty to not act when there is a conflict):

· Must act in good faith, think of all B’s, don’t be dismissive (Hembruff v Omers)

· Appearance of conflict unacceptable (deterrence), B does not have to lose for TE to be liable (Keech v Sanford).

· Profit rule: Can’t use fiduciary position or information gained in position as TE to make a profit (Boardman v Phipps).

· Chance of conflict rule: Breach of duty of loyalty for fiduciary to create possibility of conflict (Boardman v Phipps, although dissent says that there has to be an actual conflict).

· Company directors have duty of loyalty (fiduciaries) which does not end on resignation, fact specific, Court discretion (Can Aero) 

· TE should not buy trust property, (even on public auction), but if does buy should provide B’s with full information, independent legal advice, reasonable consideration (Crighton v Roman).  

Defences if accused of breaching duty of loyalty:
· Defences which will not work: Honesty / good intentions (Keech v Sanford), B’s did not suffer loss (Keech v Sanford, Boardman v Phipps), B’s could not have used the opportunity (Keech v Sanford), Resignation (Can Aero).  

· Getting fully informed consent from B’s (or just TE’s = ? – Boardman) may make it OK. Adult? Competent? Informed?

· Approval of Court. Possible to get it retroactively (Molchan v Omega – must show TE acted in good faith, adequate consideration, property did not appreciate shortly, transaction is reversible), but unlikely.

· Got opportunity independent of position as TE (Peso Silver, Crocker v Tornoos, but in each of these Conflict Rule not argued, but in Strother the BCCA applied Keech v Sanford strictly – tension between pragmatist v purist).

· T doc allows conflict – say allows TE to keep director fees when T holds enough shares to make TE a director.

· New T Act says “knowlingly”?

Obligations when making discretionary decisions:

· If TE applies the intention of the S reasonably, court will not overrule (Yates v Air Canada)
· TE’s cannot consider personal preferences / agendas (Cowan v Scargill). 
· Can take advice but not directions from others.
· TE must have duties in mind when make decisions, and act within the scope of that power (Fox v Fox Estate).
· If TE erred in considering irrelevant factors, or erred in omitting to consider relevant factors, but would have come to the same decision anyway, allow the decision to stand (Re Hastings-Bass), but decision actually taken must have been permissible. 

Duty of impartiality:
· TE’s must consider interests of life tenant and residuary B’s equally, and consider tax consequences of where B’s live or may move to (Nestle v National Westminster Bank).

· Consider if TE met standard of impartiality w/o hindsight.  

Trust for sale:

· Instruction to “postpone conversion” implies an obligation to convert.

· First rule in Howe v Lord Dartmouth (implied T4S) - If, in a will, there is a T of residuary personal property for life interests and remainders ( implied T4S (but is subject to a contrary intention). 

· Second rule in Howe v Lord Dartmouth (income for life tenant until T4S is implemented.  Applies to express and implied T4S):

· Assets already in authorized investments, life tenant gets income.   

· Assets in non-authorised investments: Life tenant entitled to notional income (income that would have come from authorized investments): put value on unauthorized assets, and then apply % (3-9). 
· Date for determining start of payment of notional income:

· IVT = Date of creation.

· Implied T4S or express T4S with no power to postpone = 1 year after death 
· Express T4S with power to postpone = Date of death.
· Assets producing zero income before conversion – back calculate value using notional interest rate, Life tenant share for time before conversion = (current total – original value) (Earl of Chesterfield Trust). Life tenant could argue this if actual income < notional income.

· Since Re Lauer and Stekl notional income rules do apply to realty pending sale under express T4S (b/c can’t have implied T4S for land).

· Can’t have T4S if there is a residuary gift of the property.

· If S wants life tenant to get actual income until T4S implemented, must be explicit (Royal Trust v Crawford – “net annual income” ( life tenant only entitled to notional income if is a T4S).

Discretion to retain or sell:

· This is the default position if T doc silent. 

· Must act within scope of T doc and has obligation to consider interests  of life tenant and remainderman periodically (Re Smith).

· No formal notional income rule, but if has been breach of T, life tenant can say that income would have been more if no breach. 

Obligation to retain:

· Must explicitly overrule provisions of TE Act and that life tenant only entitled to actual income. State positively!
Capital or income?
· Issue of redeemable preference shares is a distribution of capital & belongs to remaindermen (Waters v Toronto General).
· Payout in the form of stock is capital (form is substance), unless shareholders given choice: stock or dividends (Waters v Toronto General).

· Form is substance rule from Waters is subject to contrary intention. 

· If S intended value of shares as capital then transactions which decrease value of shares are capital distributions which go to remaindermen, and not dividends (Re Welsh). 

· How can S give guidance on income v capital dilemma:

· Give TE power to decide – invalid, T cannot change what respective B’s due under law, usurp J of court (Re Wynn).

· S could list and explain possible scenarios.

· Give TE total discretion on how B’s benefit. 

Duty of T to protect and invest T assets:

· Look at T doc and statutes. 

· Old default Situation: TE Act listed acceptable  (conservative) investments. Now s.15.1 of TE Act uses “prudent investor” test.

· S.15.4 of T Act ( Breaching TE’s can offset losses against gains, unless was dishonest. 

· S.15.5 of T Act allows TE’s to delegate investment decisions, but TE must set investment objectives, take reasonable care in selecting and monitoring. 

· So conservative S’s should restrict delegation and scope for investments.

Duty to provide information to B’s:
· Obligation to inform vested B’s, and maybe contingent B’s depending on number, probability and interest. 

· TE’s may have duty to provide information system (Hembruff v Omers) ( Impractical !

· In interests of enforcement, TE’s required to disclose “T docs” [incl. T acc’s, legal advice to T (unless b/c TE being sued), doc’s created in course of administration, but not agenda/minutes of TE meeting, TE – B correspondence ] (Londonderry).

· TE’s do not need to disclose reasons behind exercise of discretion (Londonderry).

· TE’s do not need to disclose confidential info received from other B’s, letters of wishes (writer should state that want them to remain confidential). 

· Schmidt v Rosewood Trust ( no rights in B, all at discretion of court. 

· S inserting clause that B not entitled to see T doc – invalid because of core aspect of TE – B relationship.

· Basis for discretion is producible on discovery (Froese v Montreal TC).

· If D TE denies T outright, B will have to show prima facie T to compel discovery (Froese v Montreal TC).

Powers of allocation and decision:

· T clause giving TE binding power to make decisions on disputes between B’s – invalid, infringes on J of court (Boe v Alexander).

· Tuck’s Settlement ( S can give TE or 3rd party power to rule on certainty. 

· TE cannot rule on distribution if B’s given specified rights, but S can give TE wide discretion for determining nature of B’s rights.

· T clause saying that TE’s not liable if act on legal advice – likely invalid (encourages opinion shopping), but may help.

· S.86 & s.87 TE Act ( can apply to court for approval. 

V D - Judicial advice and directions:
· Courts will give legal analysis, but will not exercise/approve discretion and decide selling price for assets etc., the S entrusted the TE’s with that task, court will not interfere if TE’s within scope of discretion (Re Wright).

· Court will say if decision is in within scope of TE’s discretion, but will not say if particular decision meets duties (Re Lohn), but in other cases they might in exceptional circumstances (Schipper).

· If TE fails to act, court may order them to act (Re Blow), remove them as TE’s (Re Smith), or where there is a deadlock amongst TE’s, order a specific action (Re Billes).

· Court may set high threshold for intervention (Re Blow = “manifest prejudice”) or lower (Re Billes = “may suffer”).

· Court will act if (1) deadlock frustrating S’s intention & defeating T, and (2) prejudice to B’s (Kordyban) ( Discretion (armchair – consider intention of testator), court has inherent J to intervene and should do so when it is “just and equitable”. 
V E - Indemnity and remuneration:
· TE’s generally not allowed discretionary payment but only expenses (s.95 TE Act) out of T funds.

· TE’s not entitled to reimbursement of expenses from B’s (Re Reid)

· Sources of payment:

· B’s agree to payment out of T funds.

· T clause for payment at prescribed scale

· S.88 of TE Act and inherent J ( Court can determine payment, but will be cautious if is a payment clause in T doc.

· Courts will not enforce foreign tax laws, but will reimburse T’s for foreign tax legitimately paid (Re Reid), although Stringham v Dubois said that will not allow action directly OR indirectly related to foreign tax collection. (Subject to contrary intention of S).

· TE’s will be liable for shortfall in tax – cannot recover from B’s.

VI A - Fiduciary Relationships:
· Fiduciary a question of fact in every case (Directors, agents – principals, s-c), and not all aspects fiduciary. Can invent new categories, of find a FR on the facts. For breach of FR need to show that F put his interests first. 

· Frame v Smith test for FR (LF says only use this for new categories of FR [Dissent in Lac, maj in HvS]):
· D has scope for exercise of discretion or power

· D can unilaterally affect B’s interests

· Vulnerability (“Total reliance”).

· LF test for FR on the facts: are the circumstances such that the P could reasonably expect that the D would act solely in the interest of the P, and if need be against the D’s own interest? (Dissent in Lac (p93), Maj in HvS). Will be such an expectation when: Mutual understanding between the parties / unilateral undertaking on the part of the D, reasonable expectation on the facts (objective test).

· Sopinka in Lac said that use FvS test for new categories of FR, and for FR on the facts (But HvS is a later decision).

· Breach of confidence (Lac Minerals):

· Information that should reasonably be treated as confidential.

· Circumstances warrant confidentiality.

· Misuse of the information.

· Divulge all fee / commission information to those you are advising (Hodgkinson v Simms).
Trust principles or common law principles:
· Breach FR when dealing with land ( Trust principles (Guerin), but if not dealing with land (or land only coincidentally involved in FR) ( Common law principles (Canson). 

Causation:

· LF in Canson ( Applies common law damages requirement of forseeability.

· McL in Canson ( “Common sense test for causation”, and B cannot be “totally unreasonable person”. But P could argue purist view and deterrence.

VII A – Remedies for breach of trust - Compensation (Damages):
· Do use hindsight i.e. not limited by foreseeability, contributory negligence, no requirement to mitigate (Fales)

· Compensation is restitutionary, but B will have to show breach caused loss (Nestle v National Westminster Bank). 
· B can claim profit made by TE, not possible for negligence or breach of K. 

· In determining the position the B would have been in but for the breach, assume TE would have protected B’s interests, and use hindsight to determine what TE would have done (Guerin).

· If TE breached T by not selling shares, calculate loss based on perfect sale time (McNeil) or identify time in which TE should have sold, and use average the share price to determine the loss (Fales).

· Defence of acquiesce (fully competent informed adult B), Laches.
· Does not have to be a conflict of duty or interest for F to be liable (Guerin).
· McL “common sense causation” and “totally unreasonable B” tests would apply (Canson).
VI B - Accounting for profit:
· In personum remedy – so have to stand in line with other creditors.
· Broad discretion by court, profit must flow directly from the breach – may make allowance for good work done by breaching TE (Boardman v Phipps).

· If TE mixes private money with T money for investment, B entitled to proportionate share of appreciation (Scott v Scott), purists say that B entitled to total gain on all funds, deter TE’s gambling with T funds.  
VII C - Constructive Trust:
· Available for breach of trust and for breach of FR outside of trusts (Korkontzilas).

· Available for BOC [don’t need pre-existing relationship] and BFR (Lac).

Institutional CT: 

· If some interest already existed, else remedial CT. 

· Award to B (who already had some interest) when 
1. TE breached (intentionally or accident) using T property (Investments?) ( B can choose CT or compensation.

2. Transfer to third party ( CT.

3. TE uses position to acquire new property (Boardman v Phipps). 

Remedial CT:
· Can be awarded even if was no pre-existing FR (Pettkus v Becker), and even if no UE established. 

· Unjustified enrichment (Money is primary remedy, but could get CT):

1. Benefit to D [Directly or indirectly (Pettkus v Becker)].

2. Detriment to the P.

3. Absence of juristic reason.

· D could argue: P was under legal obligation to make the “contribution” (care for children) / Show valid contract / Show valid gift.

· P could argue:  Mistake / Duress / UI / Reasonable Expectation (Pettkus v Becker ) ( objective analysis, not subjective intentions, public policy (p100). 
· Award CT if: link between breach / UE & property, damages inadequate (incl. chance of recovery) or difficult to assess, unique property (or increase in value), competing claim in bankruptcy, moral / social consideration, legitimate expectation, impact on the D (Peter v Beblow).
· Contribution from wife permeates all family property (Peter v Beblow). 
· Weak presumption of equal shares for CT (Pettkus v Becker).
· Ask if P has established right, not if D should be deprived (Lac).
· If award money based on hourly rate can’t increase for property appreciation (Peter v Beblow), but some BC courts do.
Award of CT where no UE
· CT even if no UE (consider good conscience). Test from Korkontzilas:
1. Breach of equitable obligation (fiduciary OK, but do not need FR).
2. Asset linked to the breach.
3. P has legitimate reason (Test is low Korkontzilas).
4. Effect on D and 3rd parties and the integrity of social institutions i.e. public policy.
· But: (1) Does it apply to express trusts (don’t assume!), (2) What type of wrongful conduct if no BFD? (3) Do all the policy considerations for award of CT apply? (assume yes).
VII D – Third Parties
· 3P can be liable if breach is by TE or by person in FR.
· TE du son tort = When 3P acts as TE (Family members, business advisors).

· CT may be imposed when 3P is not a BFPFVw/oN.
Knowing receipt:
· 3P liable if it knew that the transfer was made in breach of trust (Citadel).
· BF – At the courts discretion.

· FV – Volunteers at risk. The lower the purchase price the more likely will be liable. 

· w/o N – 3P must have notice of T and of breach of T. 
· For knowing receipt 3P will be liable if have actual knowledge, are wilfully blind, or have constructive knowledge (Fail to make reasonable (usual) enquiries, or do not follow up leads).

· P must show trust and transfer in breach, then D must show BFPFVw/oN (But Gold says entire burden on P).

Knowing Assistance:  
· Likely advising the TE.

· Test from Air Canada v M&L Travel:
1. Breach of T was fraudulent and dishonest [incl. taking a risk that know should not be taking (M&L Travel)].

· But since Royal Brunei, need not be fraudulent, consider actions of the 3P obj. and subjectively.

2. Must be knowing (actual K or wilful blindness) assistance by the 3P, constructive knowledge not enough.
· But in Royal Brunei and Twinsectra objective elements were added. 

· McL in M&L Travel also challenged these conditions, and asked if consider only loss by T, or also gain by 3P.

· 3P not liable to the B for the TE’s role in the problem.
· If TE does not want to sue the 3P, then the B may get permission to sue in the name of the TE.
Advising S:
· Unlike a will – you cannot change your mind – are you sure that you are happy to lose beneficial interest in the property? A gift is a gift is a gift.

· 3 options for dispositive provisions of express trusts (p7) (similar flexibility for admin provisions, p8)

· Precise, rigid – B’s defined exactly, little discretion by T.

· Medium discretion by T – name a group of B’s and then “shall” or “may” do distribution.

· Flexible – allow naming, un-naming of B’s. 

· If want to keep trust in land separate and avoid “in trust” on title document, and avoid tax – Rely on Re Rose and put T in position to do all that needs to be done. 

· Always have ultimate distribution clause (Boyce v Boyce). 

· Best practice is to have all in writing even if not required.

· Get TE to sign secret trust document. Document should specify that it is NOT a will but a secret trust document. Give a copy to your lawyer.

· Can draft out aspects of Trustee Act (but not all of them) and trust common law. 

· New TE act will give court power to override disagreeable B, consent for charities, allow wider range of valid purpose trusts, allow cy-pres to apply to charitable component of otherwise non charitable trust. 

· Think of conflicts when choosing TE (Crocker v Tornoos).

· Should state positively what happens w.r.t. T4S, discretion to retain/sell, obligation to retain – Rules in Howe v Lord Dartmouth – don’t just say what does not apply!

Ability of S to control the T:
· S can retain control directly: S can specify that TE requires S’s approval, S has power to vary/amend, S has power to revoke in whole or in part. These powers can be absolute or conditional.

· Power to amend does not include the power to revoke, must be explicit (Schmidt v APC)

· Appoint a protector with veto power over TE. Can give protector power to vary, add/remove TE’s, change the law of the T. P is in a fiduciary position to the B’s.
· Letters of wishes. Add option for privacy and ability of S to update letter of wishes.

· Generally S parts with rights and control – so if S tries to retain too much control it may be a SHAM.

General:
· Pension trusts are treated like regular trusts (Schmidt v APC)

· Don’t have to rely on a fixed and beneficial interest to get the court to review or enforce a trust.  B of a discretionary trust or power has the right to be protected by equity, but the extent of that protection will depend on the court’s discretion (Schmidt v APC). But unless he is a possible B, the S cannot enforce the terms of the T.
· TE should aim to have clause saying T is only liable to the extent of the trust asssets – unlikely to be enforced for tort and breach of trust claims. 
· Intervivios transfer of assets has to be done one by one, but in will can deal with “residuary”.
· If third parties acquire property in transaction which is a breach of trust, did they know of the trust, would reasonable enquiries have led to them knowing (land title notation) – test of good conscience. If got it for no consideration then are bound by trust.
· Attack on will may occur under WVA if not enough allowance for wife and children.

· If witness to a will takes a gift under the will, the will is invalid to the extent of the gift to that witness (Re Young)

· Must be alive to take your interest under a will. 

· General rule that will only gives a hope of a benefit – questioned by Re Gardner.
· Ottaway v. Norman indicates that if is a T with assets of cash, then the TE must keep the cash separate – do not mingle. 
· For IVT, certainty of subject matter does not mean that we need to know now what the remainder interest will be, but that at any given time we must know what the capital is so that if life tenant dies we know what goes to remainderman.
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