Procedure and Remedies: (First ask – Appeal or JR? What court? ( quote statute)

· Standing: Sufficient pers int / special dam to be a regular party? Else: Discretion to grant PIS w.r.t. constitutional challenges (Borowski) and w.r.t. admin law (Finlay):  (1) serious issue, (2) genuine interest (Not BsyBdy) & (3) no other reasonable and effective means to bring matter to court (not in Can Coun. Chrchs) [Justiciable? Intervener].

· Options and procd:  Prerog writs: Certiorari, Mandamus (Mt Sinai ,Yhap), prohibition. Interim relief? CL remedies: declaration, injunc., collat attack, damages against DM’r.
· Prerog writs avail if acting under stat (Assoc Resp) or if performing public law function and/or consequences (Datafin) but chrctzn issue: source & nature power (Vander Zalm).
· Discretionary denial of relief:  JR remedies are discretionary. Deny b/c no exhaustion, disqualifying conduct (e.g. delay [s.18.1 FCA, s.11 JRPA, s.57ATA], hands, irrelevant tech., change circum). Obligation to exhaust adequate alt. remedies B4 JR (Matsqui), but ombuds. / politics not adequate.  Factors re adequacy:  pwr of alt forum to give remedy, defect in alt forum (Matsqui), expertise of alt source, likelihood of court ultimately, expeditiousness, costs, legislative intent, nature of issues i.e. J.

Judicial oversight 

· Constitutional right to challenge J error of ATB (s.96, Crevier), but PC may foreclose attack on IJE incl ?OL (Farrell). 

· ATB can express views on J issues (pf, Const, external law, remedial power), but always reviewable. 

· If applied PFA to J issues, then #2 & #4 of PFA would point v. strongly to SOR of correctness.
Breach of pf:  Sources of duty, Stages in which duty of fairness may arise, Breach in not providing X?, Legitimate expectation, Right to impartial DM’r.
· SOR = Fairness (Correctness). No deference on issue of pf (Pac. Int. Sec.). No need to do PFA.
Misntrp of prov’s circum auth: Const’l & HR dimen: Where ATB interp Cnst in carrying out stat mandate, SOR likely Corr. (Trinity, Barrie), but not always (Chamberlain: RS).

· Argue LHD dis in Trinity and Bastarache dis in Barrie: sever Const issue from SOR b/c don’t want bogus Const issue decreasing deference. 

Misntrp of prov’s circum auth: Ext Law:  Crts reluc to defer ATB stat interp of external law defining scope ATB pwr (Pub Serv Alli:pris teach, CBC v. LRB:spokes) ( SOR of Corr. 

· Butting up of two legislative regimes will invoke ?OJ (Pub Serv Alli, CBC v. LRB)

Misntrp of prov’s circum auth: Remedial Pwrs: When ATB should issue remedy is not a J issue, but whether ATB has the authority to issue the particular remedy in the particular case is a J issue use SOR of Corr (SEPQA:ot). Controversial b/c view that ATB often best to decide what remedy should be.

PU stat interp or other finding: Despite PC, if ATB’s interpretation of external or enabling statutes is PU, that will be a J error i.e. ATB stat interp subject to SOR of PU regardless of PC (Lester:2x). 

Standard of review:

What is SOR: (First ask – what is the discrete issue under attack? & is it an ATB in BC ATB Act)
· Only three SOR: C, RS and PU (Ryan). Apply PFA regardless of whether is appeal or JR (Dr. Q).   

· PFA N/A when JE (( SOR of Corr) or when privative clause (( SOR of PU / only look for JE).

· Central enquiry for SOR is legislative intent (Dr. Q). No factor of PFA determinative, & may overlap (Dr. Q).

1. Privative clauses or other indicators of deference: Silence is neutral. Absence of PC ≠ low deference necessarily (PushP). Right of appeal (-def) (Ryan).

2. Relative institutional expertise: Most imp. factor (Southam). Was ATB made of experts to deal with specialized issues? 3D analysis: nature of issue, exptz ATB, exptz crt. Acquired exptz, say when interpreting enblg legis (+def)(Ryan). Is ATB being more “managerial” (+def) or “adjudicative” (-def) (PushP). Laymen helps expertise (Ryan).
3. Purpose of act as a whole and the provision in particular: Polycentricity. Is it multi-factored policy balancing of numerous interlocking interests (+def), or bipolar adjudication (-def)? ATB designed to protect public (+def)(Ryan) or adjudicate disputes (Dr. Q) (-def). 

4. Nature of issue: ?OF(+def), ?OL(-def) or mixed [app of facts to legal test (Southam)] Ask: will it have precedential value? If ATB ignores evidence or factors that law requires it to consider then error in law (Baker). If ATB considered all relevant evidence, but got wrong conclusion, then error of fact/law. Application of general legal test / stds to factual circum is question of mixed law and fact (Southam). Should not give deference to serious question of general importance (PushP).

Effect of discretion: PFA applies to discretionary decisions (Baker). Discretion implies range of appropriate decisions & precludes SOR of Corr, SOR will usually be PU (Suresh, CUPE). But improper purposes (Roncarelli), failure to consider all factors (Binnie in Mt. Sinai, Baker), fettering (Yhap) and irrelevant considerations are not allowed.

Apply the SOR: (First ask – what is the discrete issue the SOR is being applied for?)
· Each SOR is only one test (Ryan).
Correctness: No deference, court decides correct result (Ryan). ATB result quashed if different (Nanaimo on issue of stat interp)

RS: Can be wrong but still reasonable. Tenable expl (Southam).DN meets RS if appears reasonable after somewhat probing examination, burden on attacker (Ryan). If extensive search req to find defect, then probably reasonable. Do not consider what correct DN was, do not attack detailed findings / indv steps, consider if result as a whole logically supportable on reasons given (Ryan). Court should not re-weigh the factors (Southam).  Defect may lie in evidentiary foundation or in logical process used to draw conclusion (Southam).  

PU: Was the DN patently (clearly, obvious on its face) unreasonable? Can defect be simply and easily identified and explained? (Bast. Dis in CUPE). DN so flawed that no amount of deference can let it stand (CUPE). Will be PU if (Suresh): made arbitrarily, made in bad faith, cannot be supported, made w/o consid of appropriate factors (CUPE). Crts shouldn’t be so quick to find PU in discretionary DMing as whole point is to give DM opportunity to tailor decisions, don’t re-weigh factors (Suresh, CUPE).
IS THERE A DUTY OF PF: 
· Possible sources: CA’s incl. Charter, QC stat (Can BOR, Alta BOR, Qu Chrt), Gen Pro stat (Ont, Alta), enablg stat / reg [implied leg. int.], CL, ATB rules, K (Imp K int. - Knight). 
When no statutory source:  (First ask – do I have to do this? Not if stat) 

· Nature of AP: Investigation, Dispute Res [Does it look like a court?], penalty, benefit, rulemaking [Divide into stages].
· No pf for rulemaking (Inuit) (political, policy – consider type of proceeding and functional signif of DN, not who the DM is).

· Invstgn is type of prelim DN [Knight: no pf], but ask if pf incompat ŵ invstgn process. But formal invstgtn req pf (Krever). Allow pf if will not compromise invstgn (Masters).

· If no express stat negation of pf (check!), then presumption of pf based on Knight: (1) nature of decision (DR, P, B, RM) [legis/general v admin/specific, prelim v final, adversarial (Bhagds)] (2) relship DM & A: nature of the statutory scheme (3) impact of decision on A: rights, privileges, interests? [repu, livelihood (Krever, Masters), future (Healey), crim type accusations (Healey)].
· Classification is hard, but: Penalty DN will have pf (Bhagds), so will benefit DN (TIDE, but low pf), & deprvtn of benefit. 
CONTENT OF THE DUTY: (Hearing rights, legitimate expectations and right to impartial DM)

What is source: always apply Baker even for CanBOR (Bell), Chart (Suresh), Q Chart (Regie) / Statute [apply Baker u.n.o.] ( But must ask this question. 
Baker:  Non-exhaustive factors for determining general content of CL pf: 
1. Nature of DN and procedures followed to determine closeness of AP to judicial process: Nature of AP? legis/general v admin/specific, adversarial ? (Bhagwandass). Is primary purpose public benefit & regulation (Pac. Int. Sec.)?
2. Role of DN ŵin statutory scheme: DN final (Suresh, Baker) vs. prelim?  Will pf burden AP?  Compromise that protects but does not hinder? pf low if ATB has discretion (Knight, Masters) or DN is political (Inuit, Masters). Aim the DN regulate or penalise (Pac. Int. Sec.)?
3. Importance of decision to individual affected: Context / Stakes NB [repu, livelihood (Krever, Masters, Napoli), career (Healey), cit. status (Baker, Suresh) religion (Congregation)].
4. Legitimate expectations: If LE that certain procedure will be followed then req’d by duty of pf. What does statute require (Pac. Int. Sec.).
5. Procedural choices made by administrative body: Discretion given to AB? Important when statute leaves DM ability to choose procedures or when agency has expertise in determining what procedures are appropriate in the circumstances (Suresh, Pac. Int. Sec.).
Right to a Fair hearing: Candidate elements: (Claim early on, but which do you really need / want – Apply Baker to each).
Notice: (First ask – is there a right to notice, 5 step test)
· Where, when, subject matter, nature of hearing, stakes, procedures (consequences of not attending). High req when no hearing (Demaria).
· Notice only req. if DM addressing key aspect of K directly affecting 3rd party rights (TelWU v. CRTC).

· A seeking statutory privilege has no right to advance notice of probable decision unless req by statute (CRTC v. CTV). 
· Degree of particulars ≡ nature of ATB [penal v regulatory] (Pacific Int. Sec.). Were you surprised?
Oral hearing: (First ask – is there the right to an oral hearing, 5 step test)
· Necessary 4 accuracy? [Everett, Baker], Credibility: an issue? Central issue? [Khan v (Baker, Everett)], Stakes? [Penalty, benefit (Everett, Baker, Suresh = no despite big consq.)], Nature of AP? [Hinder? (Khan v. Baker), discretionary (Everett), rulemaking, disp res / judicial like / discipline, appeal available?], Adversarial? [not in Khan].
Disclosure &  Discovery: (First ask – is there the right to discovery, 5 step test)
· Allow A to answer case against him (Napoli, Demaria, Healey) [Break Q into stages]. Adversarial?  (Napoli).
· Disclosure: Well-protected and recognized right to know materials DM relies on (Healey), but may restrict to protect 3rdP (TIDE, Napoli, Demaria, Hamammi), or privilege (Pritchard - bad) but not b/c convenience (Napoli) paternalistic. Consider actual privacy interest (Healey).
· Discovery: Seek info (entire file) that prosecutor/regulator has even if not given to DM. Argue FOI, statute, ATB rules, s.7, CL [Stinchcombe (where: might be useful and no reason to not give) may apply, and not reciprocal, if stakes high (Hammami)]. 
Evidence and c-e: (First ask – is there a right to lead evidence and c-e, 5 step test)
· Broader admissibility of E, but underlying principles still apply (Check enabling statute). 
· c-e only when necessary (e.g. credibility in issue) to present case / challenge opposing case (Healey), not 4 tactical advantage [B(Y) v W(R)]. Balance + & - effects in each case [B(Y) v W(R)]: W reluctance, re-victimization. Stakes? Nature of AP?
Right to counsel: (First ask – is there the right to counsel, 5 step test)
· Have right at CL & courts v. reluctant to limit, esp in adjudctv envoi (Healey, Joplin), but stakes are lower for W’s (Parrish, but allow b/c subpoena, pub.hearing & rep, stakes high).
· Always consider (Parrish): Nature of AP, Stakes incl. penalties (crim, civil, accreditation, insurance - now and later), report to be published?, publicity, capacity of W to protect interests [rules of evidence, c-e, BCEA, CEA (Joplin, Parrish)].
· Expedience doesn’t outweigh right to pf, even for W (Parrish).
Decision on record and reasons: (First ask – is there a duty to give reasons, 5 step test).
· DN must be on the record (Kane), need clear stat authority for ex parte hearings (Kane), and all adju. facts all important Legis. facts and legal arguments should be raised at hearing for comment (Kane).

· Reasons must be sufficient to gauge if DOR (Baker, Via), must emanate from DM (Suresh), are req when: stakes high (Suresh, Baker), stat. right of appeal [but flexibility in quality to suit AP (Baker) and statutory purpose (Via)], and when no appeal (Congregation). 

· Reasons ensure fair and transparent DMing, reduces chances of arbitrariness (imp. when no appeal) and cultivates public confidence (Congregation) ( Arbness and breach of pf presumed if breach duty to give reasons (Congregation). 
· Not required if political discretion (Inuit), may req. for benefit appln (Baker), and higher standard where DN is policy defining (Via: can’t just recount facts). 

Speedy hearing: (First ask – was there unreasonable delay, 5 step test. Remedies = Stay, expedite, costs).
· s.7 SOP requires state [not media (Blencoe)] imposed serious psy. stress (Morgentaler), liberty requires state limitation of fundamental choices.
· CL doctrine of AOP may permit stay b/c unreasonable delay, but v. high threshold (b/c of victim): Prove (1) inability to obtain fair hearing b/c can’t prove facts (2) signf. psy harm or stygmtz reputation such that BTAOJID, or (3) continuation so oppressive that contrary to interests of justice (Blencoe). Alt remedies of costs or expedited. 
Legitimate expectations: Relevant for rule making (First ask – does the LE conflict with statute?)
· CL remedy when DM reneges after (expressly or by conduct) creating LE of particular procedure being followed. If there was a LE of a particular element of pf, then was a breach to not provide it. 
· Det. Rel. or awareness not req. (b/c goal is uniformity in gov actions), but helpful (Mt. Sinai). LE limited to procedure, not substance (Mt. Sinai) ( Characterization. 
· For LE to bind ministerial discretion, promise and/or past practice must be certain and precise: need E ≡ breach of K or estoppel by rep. (CUPE v. ON).
Right to a neutral (Impartial) decision maker: (Baker factors N/A, but right absolute).
Who makes the decision?
· Person who decides must hear in manner prescribed by law, J issue (Doyle). 

· Person who hears case must decide (Ellis-Don). May consult colleagues / staff (Consolidated Bathurst) but: (1) voluntary, (2) not on adjudicative facts, only policy / law (3) allow submissions on issues arising, but not if ?OL argued already (Ellis Don) (4) DM must finally decide.
· Require evidence to rebut the presumption of regularity, but have delib. secrecy (Ellis Don, but Binnie: no consltn unless can sever discrete ?OL, P to show reas. prob. that (2) breached).
Impartiality: Is the DM impartial? (First ask – what type of bias is it?, Context: adjudicative v policy?)
· Whether reas & prop inform indp person would form RAOB (Wewaykum). Would RP think judge cons or uncons decide unfairly? Binary, but context specific. Facts NB.

· Pecuniary, prior assoc ŵ party (Com4J&L, Pinochet), prior assoc ŵ case (Com4J&L, Wewaykum) 
· Attitudinal bias: duty of imptlty varies ŵ context & function: Adjdctv board (from time hearing set) MNGI RAOB (Nfld Tel), but in invstgtv stage (wide license), MNGI closed mind (Nfld Tel).  
· Attitudinal bias: plan’g dev board or elected council dealing ŵ policy MNGI submissions futile / closed mind (Nfld Tel).
· Attitudinal bias: for conflict of interest, consider apprehension of impartiality in context of role of Min. & statute: policy v adjudicative (Imperial Oil). 
· Attitudinal bias: multi-level DMing, RAOB applies to all who play signif role incl those not legally responsible for DN (Baker)
· Passage of time signif, subj recollection relevant but not decisive, RAOB w.r.t 1of 9 ok, strong prsmptn judicial integrity, only serious concern will rebut (Wewaykum).
Impartiality: Institutional bias: (First ask – is there overlap of functions or individuals? Else no IB)
· Attack scheme itself (using Chrtr or QC stat) or how scheme administered, test Com4J&L + sbstntl # cases (Regie).
· If functional overlap authorized by statute, no inst’l bias unless statute itself vulnerable to attack (Bell, Latimer – stat said pnl see invstig report).
· Stat’s generally silent on individual overlap, so challenge with CL. Actual indv overlap, or “excessively close” relations between indv’s in different stages will cause RAOB (Regie – rely on LHD CL concur.) [Compare Latimer: would not microman.].
· Reasonable person would reject argument that entire class inherently biased (CUPE).
Structural independence: (First ask – does the structure of the ATB create a RAOB?)
· Test = Com4J&L + sbstntl # cases (Regie).

· ATB must have some degree (context specific) of sec. of tenure, sec. of remuneration, & admin independence (Matsqui).
· Attack scheme itself ŵ QC statutes [s. 23 Que Chart, s. 2(e) of CanBOR), and Charter (s.7 & 11(d))
· Attack operation of scheme ŵ CL (b/c stat’s seldom define operation of scheme), but CL can’t require struc. ind. if stat express says not req (Ocean Port). If stat silent or ambiguous, assume req. for struc. ind. (Ocean Port). CL req for pf/nj can invalidate delegated legislation (Matsqui).
· Stds of ATB struc. indep. more ‘flexible’(i.e. lower) than for courts. Consider circs, language of statute, nature of task performed (pure econ: Ocean Port), and type of decision being made (Regie [fixed term ok b/c not @ plsre / pts cntct ok], Ocean Port [ovrlp ok, stat:@pleas], CUPE [ad hoc ok] , Bell[p2extnd ok, mkng policy ok]).
· Unclear what degree of struc. ind. Req. (for CL, Charter or CanBOR) for any particular ATB, but likely require POFJ if statute silent.
PFA ok: [Agree ŵ Bast in PushP that should always apply PFA, & if use word J, use it as label] [DrQ: PFA like PEHR] [pf (SOR C) Apply PFA: #2 & #4 ( SOR C. So it works. Not mech means brief/long. Oakes N/A after s.7] [Const:HR (SOR C) #2 & #4 ( SOR C, Trinity ( C / discr Suresh ( PU / electd Chamber ( RS, all 3] [Const:DOP (SOR C) #2 & #4 ok] [Extl law: (SOR C) #2 & #4 ok] [PC ( PU, but Const. supreme so SOR C] [Discretion, Const (HR& DOP), PC ( tensions: PFA balancing]. PFA applies issue by issue ( sever Const if bogus]. [Admin law unimaginable diversity, tools flexible] 

LeBel in Chamber, CUPE, Voice: [Cases factors N/A e.g. Chamber expertise, but elected b/c expert] [No PC when elected body: #1 = “PC or other indicators of deference” ( discr] [PFA N/A when ? cent impor ( brief PFA.“list not exhaustive or complete”] [Normally RS ( USA RS ( default] [RS hard apply:admin law].  [Req 3 SOR: CA has SOR C ?OL CW (=RS) for ?OF. ATB req 1 more b/c PC] [Sights 4 cert 2 high].
The value of process: Baker: meaningful opp to present case fully & fairly. Fair’s not accuracy / LHD maj Knight: imp K intent / Kane: not rel that outcome same, right to hear the case against / Bhag bad guy / Khan c-e where cred, would not have said much, but result not NB,  particip value, audience / Healey: article, effect on result = ?, have right to comment / RAOB: percep of fairness, just. must be seen 2B done (Weway). ATB must be ind & appear so, don’t wait and see (Matsqui) perception NB to maintain confi (Regie)
 Procedure affects outcome: Healey: re-admitted / Mt Sinai: substantive result, Binnie PU / Bell:delay 15+ Jdel = Jden / Khan / appeal procedure, CA states law, new hearing diff result. 

CL informs the whole process: Hierarchy / CanBOR (Bell), Chart (Suresh), Q Chart (Regie) / no procedure stat BC / impl legis int (Knight) defines whole process / ref to CL in ATA  /  Joplin extnds to del legis / struc ind (Matsqui) / struc ind (ind ovrlap) implied if stat silent (LHD Regie)

Presumptions: PO regularity in ATB, but delib secr (Ellis Don) / PO good faith - dissent in Kane / Implied legis int pf - contrary normal rule (Knight) defines whole AP  / Joplin extnds to del legis / PO judi impart (Wewaykum).
