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Admin law class notes – Professor Angus Gunn – Fall 2005

Admin0906
Deals with application of legislation assumed to be valid.
Most decisions that affect us are not made by courts. 

We are all affected by non court government action – this is the domain of admin law. 

e.g. issuing of passport or drivers license, apply to law school – that process is administered under statute. 
Admin law deals with interaction between public and those acting under statutory authority. 

Threat to individual liberty is excessive use of state power. Have tools like the charter to deal with significant excesses of state power, but what about the minor excesses, petty tyrannies, that would otherwise go unnoticed. This is what admin law aims to address. 

Admin law acts as a crossroads of substantive topics b/c admin law topics apply to most areas of law. 
Admin law is about approach, not results – on exam, it is not the final answer, but the reasoning of principles that is important. 

Is a developing area of law – no clear answers.

Struggle between legislative and judicial supremacy – dialogue. 
Different jurisdictions consider each other and so there is scope for comparison between countries. 

Must apply principles in exam.
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Most admin procedures occur at ATB level and never get to court. Less than 5% of ATB decisions will be appealed. In part 2 we will look at how those cases actually got to court, but in part 1 we look at the cases for what they tell us about fair procedure. 

ATBs seldom give published decisions, so we look to court for details on procedure. 

PART I
Fair Procedure In Administrative Action

A.
Introduction

· Note, “Sources of the Law of Administrative Procedure”

There is a duty to be procedurally fair, but what is the source of this duty – the following are potential sources. 

· Hierarchy of sources of rules or standards governing fair procedure

· Constitution

· Constitution Act, 1867 and 1982 (including Charter)

· Statutes

· Quasi-constitutional statutes

e.g. BC Human Rights Act. 

· General procedural statutes

We do not have one of these in BC (Ontario and Alberta do). These are statues of general application that explicitly recognise procedural obligations, but they generally just codify the common law and so are not very forceful. 

· Enabling statutes and regulations

e.g. the statute that sets up the professional regulatory bodies may set out rules of procedure e.g. college of physicians act. But are often silent on procedure, so it is all left to the common law. 

· Common law

This is the most important level of the hierarchy. Note how low down it is on the traditional hierarchy, but for admin law it is the most important. 

· Administrative body rules and practices

So the obligation to be fair must come from one of the above sources. The constitution is normally the ultimate source, but it does not say much about fair procedure. Therefore, we will not look at it too much, although the charter does have an influence. Also, if there is a conflict between two sources then the hierarchy does come into play to determine what dominates i.e. the source higher up the hierarchy dominates, but generally sources agree. 

Quasi constitutional statutes prevail over ordinary statutes unless the ordinary statutes have express language to the contrary. 

· Note, “Constitutional and Quasi-Constitutional Rights to Fair Procedure”

· Because legislatures have tended not to deal with administrative procedure statutorily, normally no need to rely on the Constitution or on quasi-constitutional statutes to assert procedural claims.

· Constitution Act, 1867 says nothing directly about law of administrative procedure
· Significant parts of Constitution for law of administrative procedure found in Constitution Act, 1982, and more specifically in Canadian Charter of Rights and Freedoms

· Is Charter itself applicable to situation?

Irwin toy – s.7 of charter does not apply to corporations. 

· Does specific Charter provision apply to situation?

e.g. s.7 does not apply to property rights. Right to make a living is a pure economic right. 

· Does provision guarantee type of procedural protection sought to be claimed?

· Charter applies to federal and provincial statutes (and delegated legislation made pursuant to them) and to federal and provincial government action, but may apply more narrowly than field covered by administrative law

· Charter procedural protection most frequently asserted under section 7, but SCC has been extremely cautious about applying section 7 broadly outside criminal justice domain

No section 7 protection of right to property

Corporations unable to assert section 7 claims

Purely economic interests unprotected under section 7

Although physical liberty or bodily security need not be at risk to invoke section 7, some threat to fundamental life choices or of serious psychological stress necessary (Blencoe)

· Canadian Bill of Rights

· Quasi-constitutional legislation may be overridden by ordinary legislation, but only by express language

· Canadian Bill of Rights applies only to federal legislation and federal government action

So would not help with, say Law Society discipline, because that is under provincial statute. 

· Frequently overlaps with rights recognized in Charter, but occasionally applies where Charter unavailable

· Courts generally conservative in interpreting section 1(a) of the Bill of Rights protection of right to life, liberty, and security of the person

This section includes protection of property, but as noted, has been interpreted in conservative way. 

· Some room for reliance on section 2(e) right to procedurally fair hearing, but may not offer any different protection than common law (Bell Canada)

But there is a qualification that can be deprived if not contrary to POFJ, and if common law did not give you a protection, then courts say that it is not contrary to POFJ.

BOR is quasi constitutional, so would have to expressly refer to it, by its title, if you want to override it e.g. “…notwithstanding the BOR, there will be no requirement for procedural fairness…”. So if a statute says “no procedural fairness”, then that would negate the common law but not the BOR, so in this sense the BOR is more powerful than the CL, although generally the BOR just codifies the common law. 

· Other Quasi-constitutional sources

· Quebec and Alberta have enacted provincial bills of rights

Key requirements for procedural fairness

· Notice – what details should notice be given of. 

· Oral hearing – do you get one, or just paper decision. We want to look our decision maker in the face, but often no oral hearing, e.g. when apply for leave to SCC. 

· Discovery / disclosure – does the decision maker disclose the information on which the decision is based. Not always full disclosure. 

· Evidence and cross examination – does the accuser have to disclose evidence. 

· Right to counsel – lawyers complicate the process, drive up costs, but they also keep decision makers honest. But what if only one side can afford lawyers, then will be unfair. 

· Reasons for judgement – often don’t get reasons for judgement, but most people want them. 

· Speedy hearing – want final resolution so we do not have to live with uncertainty. 

· Note, “Key Common-Law Concepts: Natural Justice, Procedural Fairness, and Implied Legislative Intent”

· Natural justice and procedural fairness

· Significance of common-law rules

There is a long and colourful history, but we will focus on the current law. Courts have said that they are the apex of fair procedure, and that if is quasi-judicial then should have court type protections, by virtue of the fact that they are similar to courts. 

· Watershed development in 1978

Until 1978, “all or nothing” for quasi-judicial tribunals

If was deemed quasi judicial (QJ), then should have all court protections e.g. cross examination, written reasons etc. But if were not QJ, then would only be given the protections outlined in the statutes, which were very few. So there was lots of case law on what was QJ and what was not. 

Nicholson (SCC, 1978) replaced “all or nothing” with continuum of procedural standards

Continuum now applies to all administrative decision-making

“Procedural fairness” describes entire spectrum of procedures that common law imposes on administrative decision-makers

Location on continuum determines extent to which decision-maker’s procedures may deviate from court-based model

Classification as quasi-judicial vs. administrative assists in determining a decision-maker’s location on the continuum

But the classification does not delineate a major distinction in procedural protection. Pre 1978 QJ tribunals had to ensure natural justice. Procedural fairness now generally describes the whole continuum, and natural justice just refers to the strict end of the continuum, but generally natural justice is an outdated term.  Key issue is locating yourself on the continuum, and then that would define the procedural protections you get. 

· Implied legislative intent

· Legislature presumed in law to have intended that decision-makers be subject to a duty of procedural fairness absent express statutory indication to contrary

So if the statue is silent, we assume that they meant there to be the procedural protection specified by the common law. 

This presumption goes against the default presumption that you must not read additional words into a statute. Generally assume that silence means that intended to leave it out. But this doctrine of implied legislative intent we assume that silence means that meant to include it. This flows from the judicial instinct that should be fair.

· Enables courts to impose procedures not mandated by statute

Do not methodically review intent of legislators in each case, just impose the default and assume that the default knew about the rule and would have used express language to oust the rule had they wanted to. 

B.
Where and To What Degree Does Fairness Duty Arise?

· Note, “Categories of Administrative Decision-Making”

· Dispute resolution

Admin law wants to give procedural protections to all processes, but the level of protection depends on where you are on the continuum of QJ to “not judicial at all”. 

Consider expropriation, if you are unhappy with the payment you received, you go to expropriation compensation board and not to the BCSC. The board acts as a proxy for the court, the legislature opts to rather have the board deal with it. More speedy, specialised knowledge of technical area of law, more flexibility. But now the board has been abolished, so go to the BCSC. 

If the legislature has decided to do it outside court system, then no point in trying to replicate court environment entirely – so do not want all procedural protections, by definition it is supposed to be different from the court. But some of the procedural protections are necessary, especially when you consider the huge importance of things like expropriation which are sometimes considered outside courts. 

· Benefit / Obligation / Penalty determination

· Law enforcement decisions

· Rulemaking decisions
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Considering the spectrum of procedural protections depending on how quasi judicial your matter is.

The type of decision will affect the level of protection. 

· Dispute resolution

This will push you up the continuum of procedural protection. 

· Benefit / Obligation / Penalty determination

e.g. visa office deciding immigration application, gov grants e.g. NSERC application, workers compensation, parole board application, BC utilities commission, CRTC.

These are all more general admin rather than adjudication between disputing parties.  

· Law enforcement decisions

· Rulemaking decisions

This is when the decision maker is making a rule of general application. Does not look at specific dispute, are just generating policy. PF does not really attach to this at all.

So depending on which of the above categories you are in will determine where you will be on the continuum of PF.

· Note, “Principles Underlying the Fairness Doctrine”

· notions of fairness are social constructs
It is the courts that are defining PF i.e. it is in the common law. Courts always use analogies with court procedure, say in civil or criminal trial. 

· criminal justice norms may not be appropriate in every context

Criminal justice norms are not desirable in all contexts e.g. can’t pick judge in criminal law, but in admin law you may want to pick a qualified person to adjudicate e.g. academic to decide NSERC grant, property expert to decide expropriation price etc. PF does not consider expertise of decision maker, so PF is not the full story. Also sometimes would import court based procedures when they are not warranted and would bog down the administrative investigation e.g. right to c-e, oral hearing etc. So can be under and over inclusive when mimic courts in admin law context – don’t just assume want full court mechanics.  

· cultural assumptions underlying fairness doctrine include
· Assumptions about parties to proceedings, their assessment of the their interests, and their ability to participate effectively in proceedings based on the trial-type model; and
What if can’t speak well, then court type setting may not be best for you, maybe you cannot afford lawyer and cannot effectively c-e yourself, then you would not like an admin procedure which is too much like a court system, so we must not assume that court norms are always the best. 
· Assumptions about the objectives of a system of administrative justice
· Framework For Determining Whether Fairness Duty Arises

· Identify source(s) of any applicable fairness duty

Is there a duty at all?

· Section 7 of Canadian Charter of Rights and Freedoms? Section 2(e) of Canadian Bill of Rights?

Duty could come from these sources. If these sources define duty, then consider the content of the duty. If duty arises here, then stage 1 (is there a duty?) of the two stage process is very quick.

If so, a duty of procedural fairness will arise and only issue will be its content

When have decided there is a duty, then ask what is the degree of PF required, if is no duty then no obligation for PF at all.

· Common law?

If look to common law for duty, then stage 1 of the 2 stage analysis is more involved than when the duty arises from statute. 

Is situation either of those in which Knight says no duty arises: rulemaking or “investigative process incompatible with requirement of procedural fairness”.
Knight says that there is a presumption of procedural fairness if 3 conditions listed below are present, and you do not have express statutory language negating the duty. 

If not, presumption of procedural fairness applies depending on (a) nature of decision; (b) nature of relationship between decision-maker and person affected; and (c) impact of decision on person affected

Presumption can be rebutted by express statutory language

1.
No Fairness Duty: General Policy Decision-Making
· General Principles

· No general obligation on government’s part to accord procedural fairness when making rules

· Unworkable

Can’t have each citizen give two cents about each regulation.

· Judicial unfamiliarity

Judges are not happy reviewing rule making, they are more comfortable with disputes, not politics, so do not want to have to review PF when is a rule making process. Courts do make rules, but we say that this is a secondary impact of the courts decision, and the main role of courts is to resolve disputes. 

· Exception where “legitimate expectation” created (we will look at this later in the course)
· Canada (Attorney General) v. Inuit Tapirisat of Canada (SCC, 1980)

Quick review on how to read a case: 

Style of proceeding, first party listed is generally the party that started the proceeding, but in SCC rules you list the appellant first.

Look at how many judges heard the case. In this case were 7 judges.

Look at date, older cases decided by different judges, bench changes.

Look at judicial history, have the courts below split on the results. 

Consider why minority views were written.

Plurality = less than majority rights the key decision, 3, 3, 2 would be a plurality breakdown. 

Judgements are the courts attempt to persuade the public that their decision was correct, or too persuade the appeal court that lower decision was correct. 
In this case it was decided that there was no duty of PF at all. 
Bell applied for review of telephone rates. The Inuit made written submissions, were afraid that the rates would be too high. Stage 1 was a full blown hearing before the CRTC. 

After CRTC ruling, can appeal to FCA on a question of law, OR, governor in council (federal cabinet) can vary or rescind the CRTC ruling. 

The Inuit went for option 2, and petitioned the cabinet to exercise their power under s.64(1).

The Inuit were still preparing their final reply when the cabinet decided. The governor in council (GIC) did not actually review the Inuit submissions, other officials did. The GIC did review arguments from CRTC. But is this even a problem, is there a duty of fairness in this case? Did they observe all conditions precedent, because they are required to, even though they are the federal cabinet? 
No allegation here that did not meet conditions precedent. But Inuit say that there is an implicit requirement to be fair. 

SCC said that were just making rules. There is no right to c-e government when they are passing regs, or make submissions to convince government to pass certain regulations. It would be unworkable to make government consult in every case. 
· Cabinet need not comply with rules of procedural fairness in hearing and rejecting appeal of CRTC decision increasing telephone rates
· Proceeding characterized as legislative / rulemaking, rather than administrative / adjudicative

· Former creates rule of broad application

· Latter directly affects limited number of parties to case before decision-maker

· Courts have no authority to intervene and tell government how to conduct its affairs

· Characterization will depend both on type of proceeding and on functional significance of decision, not on who is making it
Court said that had full hearing before CRTC, and then GIC only has role after the full CRTC hearing, and GIC role is discretionary. 

The executive branch must be allowed to use officials to review documentation. Must review statute to determine what level of PF cabinet must exercise when reviewing appeal. 
Court focuses on fact that this is a political decision. GIC can exercise discretion at any time. 

Parliament did address fairness in connection to CRTC, but not with respect to GIC review.  Why would you have entire CRTC process if GIC could easily overturn the decision? 

Here the court says that GIC does not need to give reasons or even acknowledge receipt of the decision. 

“political science pathology” ( SCC says that GIC approval is purely political, and so will not impose trappings of court room. 

At what point does rule making become adjudicative e.g. when you invite input from public like was done in this case, especially like here when they invited the CRTC to give comment on its opinion.

Parliament could just have said that GIC has discretion, but then why did they give GIC option to accept petitions, then are turning GIC into more of an appeal court, but then they did have the appeal process to the FCA. But did not go to FCA because legally they did not have a good case on the statute, but they could have argued procedural fairness at the FCA. 

But they went the political route, and now are trying to argue lack of PF. 
So if it is rule making, but a political body, then there would be no fairness requirement. 

There is an exception to the general rule of no fairness in rule making – legitimate expectations, if promises have been made. For example, if cabinet has said that appeals will be done in the following way, they are required to follow that process. 

2.
Degrees of Fairness Depending on Context
a)
Decisions Affecting Rights, Privileges, or Interests

· Decisions affecting rights, privileges, or interests tend to be made in an adjudicative setting
· Knight v. Indian Head School Division No. 19 (SCC, 1990)

· Director of education held office at pleasure, refused to accept renewal of contract for shorter term than original, brought action for wrongful dismissal

Knight wrote the contract himself (strange), was an at pleasure contract i.e. could be dismissed without cause with 3 months notice. Can also be ended for cause, but then there must be a fair hearing. New school board did not like Knight that much, only wanted to given him a one year contract, he refused, so they gave him 3 months notice. Knight then sues the board for their decision to terminate him. The fair hearing wording in the contract only referred to the termination for clause situation. 
· Majority (per L’Heureux-Dubé J): director of education whose contract terminated in accordance with contractual provisions entitled to procedural fairness before being terminated

· presumption that fairness doctrine applies, depending on three factors
1. nature of decision: legislative/general vs. administrative/specific, final vs. preliminary

2. relationship between decision-maker and individual

3. impact / effect of decision on individual’s rights

· presumption rebuttable by express statutory language or by agreement
· negotiations relating to contract renewal satisfied fairness obligation in relation to dismissal
She says that may be a right to PF even if terminated from at pleasure contract. Says look at the three factors to see if there is a duty, and then if so, see if the contract rebuts that duty, but when three factors met, there will be a presumption of a duty of fairness.

Under employment law, employer has to give notice, but not reasons.

Repeats Nicholson idea, do not distinguish between adjudicative and administrative bodies with severe distinction between who gets pf and who does not. 

1. Decisions of a legislative and general nature ( no duty of fairness.

2. Decisions of an admin and specific nature ( is likely a duty of fairness.

3. More final decisions ( more likely to require PF. If is preliminary, and it is wrong, we can fix it later. But, may never get to stage two, so maybe you should do it right the first time. Also what happens in later stages is affected by what happens at first stage. Nevertheless, SCC says finality is a factor. 

SCC says that there was no explicit contractual obligation for fairness, could just terminate with 3 months notice. But she says that there may still have been a duty to act fairly. Decision maker must be aware of all factors, so should provide a hearing. 
She assumes duty, and then looks to see if is negated, and says that the contract and the statute did not excuse acting without PF, but this is because the act is silent. 
Says that contract, like the statute, is presumed to require PF – this is now a doctrine of implied contractual intent, which is totally contrary to rules of construction of contract. It takes that strange rule of implied legislative intent and applies it to contract. 

Says there was a duty to act fairly, but that it was met in this case. 
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Last time we were asking if there was a duty of pf, and if so, what is the content of the duty.

If no duty under statute, then apply the test from the Knight case – para 24. – three factors. 

Para 44 – said that if terminate for no cause then get no hearing, this is what the contract says. Dube said that it is an implied term of the contract that there will be pf.  Gunn says that it is a stretch to imply that on an employment contract, but it shows the eagerness of the court to imply duty of fairness. 

Speaking of the content of the duty, para. 47, the content of the duty will be minimal, so the notice of the reasons, and the hearing that he had, meets the duty in this case, and that do not need the trappings of a court in this case, be more flexible here. So Knight wins in terms of their being a duty, but then the duty did not help him very much. 

When have determined there is a duty, can be hard to determine how strict that duty is. 

· Minority (per Sopinka J): no duty of fairness arose
· applicability of fairness doctrine depends on obligations that arise directly, or by implication, from governing legislation
· no such obligations found to arise in this case
Says no such duty for employment relationship at pleasure. Says no point in having procedural measures like giving reasons, when can fire at pleasure.

Says that must not consider duty before looking at statute or contract like Dube does, Gunn agrees with him, should look if contract changed the general rules for at pleasure employment. 

Says that there was no duty, and that claim of breach of duty was only made 2 days before trial, 2 years after started action, so fairness was never the key issue, it was just an argument the lawyer came up with just before trial. 

Says that reading in a duty of fairness would be to re-write the contract. 

Net result is the same, but Dube reading in duty of fairness which Sopinka would not. 

Knight was not a union employee, although most union contracts have fairness obligations in them. 

· What is conceptual basis for judicial imposition of fairness obligation? Implied legislative intent? Common-law constitutional principle?
· To what extent is the conceptual distinction important between the majority and minority?
· Decisions affecting rights, privileges, or interests tend to be made in an adjudicative setting
b) Investigative Proceedings

Generally no duty to act fairly when investigating, although will often do so if it is a formal investigation. 

Sometimes better to say (politically) that there is a duty, and then just set the level of duty low on the continuum. So often easy to get over the duty stage, then struggle to define the duty. 

· General Principles

· Knight: preliminary decision generally will not trigger duty to act fairly (pp. 35-36, ¶ 26)
· Nevertheless, courts tend to conclude that fairness doctrine does apply to formal investigations (Krever, Masters)

· Courts will, however, limit scope of fairness obligation if failure to do so will compromise investigation (Masters)

Gommery enquiry, residential schools enquiry – formal enquiries, used when things have gone wrong, don’t want procedure to get in way of rapid resolution which is often a key goal.

W’s may be less keen to testify if they know they will be c-e by lawyers. However, are consequences to people in enquiries, so need to balance interests. 
· Canada (Attorney General) v. Canada (Commission of Inquiry on the Blood System – Krever Commission) (SCC, 1990)

· Public inquiry into Canadian blood system

· Does fairness doctrine apply to inquiry’s factual findings that may damage reputations of individuals or organizations named?

· SCC: yes
· Note rejection of argument from recipients of notices of possible finding of misconduct that they received insufficient procedural protection (pp. 48-49, ¶¶64-67)
More than 13000 Canadians infected with disease from tainted blood. There is a duty of fairness. Krevar is judge from Ont. C.A., so it may seem like a court. Commissioner said that was not concerned with criminal or civil liability, just want to know what went wrong, although some people may be implicated by the fact finding that is necessary. 
Notices were sent out warning of possible adverse findings against parties, recipients of these notices say that it was unfair for the commissioner to make such findings, saying that there has not been fair procedure, so cannot make the findings warned of in the notices. Court says no, says that they have lots of procedural protections. 
Para. 52 – court says that commissioner can make findings, but cannot use criminal or civil liability type language, although may implicate them in that regard even if do not use such language, para 55.

Witness protection under CEA and Charter. 

Procedural fairness is necessary to protect reputations – so there is a duty, but court said that here the duty was met because had lots of procedural protections like c-e, right to counsel etc.

RCMP did lay criminal charges eventually, 2 of the appellants in this case were named by the RCMP, so their fear in this case was well founded. 

Here the lawyers were probably actually happy with the procedure, but they were trying to alter the substantive outcome by halting the process on a procedural ground. Depending on the judge, he may think that this is just a bogus argument to halt the proceedings. 

· Masters v. Ontario (Ont Div Ct, 1994)

· Allegations of sexual harassment against Agent General for Ontario resulted in investigation
· Was Masters entitled to procedural fairness in relation to that investigation?

· Ont Div Ct: yes, but no right to a full hearing including witness cross-examination

· Note factors that called for fairness but limited its scope (pp. 52-53, ¶¶94-98, 101)
Masters was appointed at pleasure, can be removed without hearing rights and reasons. Ontario gov hired law firm to investigate allegations against Masters. Found that were likely instances of harassment. Premier met with Masters, told him to take alternative position, Masters then kinda resigned and then sued the gov.
Said that he should have been entitled to have allegations assessed by impartial decision maker, and have the right to c-e the complainants. 

Masters said that were credibility is the key issue, then duty of fairness and rules of natural justice require full trial. But he is an at pleasure political person, so court rejects it, here, like in Inuit Taparesat, political nature reduces protection. 
Court says that there is a broad spectrum of decision making, and that don’t get strict duty always. 
Premier was not investigating, he was exercising discretion, based on fact finding. 

However, his employment and reputation (like in Krevar) were at stake, so this points to being a duty. So there was a duty, but not one that required a trial type hearing – that will transform the nature of the discretionary decision. Was enough for him to be able to make arguments to the premier, and he was told of the details of the complaints.

This is a case where by doing the investigation, may have increased the duty, if he had fired him outright, with no investigation, that would have been easy, but when gets an investigation going, then increases the level of duty. But ultimately the duty was met, so the same end result occured. 
c)
Applications for Benefits

· General Principles

· Courts tend to apply fairness doctrine to bureaucratic decision-making processes in which decisions made about claims for discretionary benefits

· Nature of “hearing” rights afforded very different from those seen in other settings
· Normally no oral hearings or cross-examination (Baker)

· May include decision on record, some form of reasons, and having decision-maker act in unbiased manner (Baker)

· Consider limitations of fairness doctrine as mechanism for ensuring high quality of administrative decision-making in benefits setting
· Toronto Independent Dance Enterprise v. Canada Council (Fed TD, 1989)

· Application for renewal of “Canada Council project grant” to dance company

· Does fairness doctrine apply?

· Fed TD: yes, but fairness requirements met

· According to Fed TD, what must Council do to satisfy fairness obligation? Do Council’s own procedures shape the obligation?

· How would you design a good grant application process?

Do not want to impose heavy duty of fairness for benefit applications or else would bog the whole application process down. 

TIDE was getting the project grants, and was not renewed, they did not have the more long term type operating grants. 

TIDE was given copies of the negative reports, and made submissions. 

TIDE says that the method of decision making was not in accordance with natural justice, court said that the council procedures were fair. 

Fairness was achieved by providing the substance of the case against TIDE, without saying exactly who made the allegations. Want to protect confidentiality in the community.
No right was being deprived, they had no right to the funding.

There was no adversarial relationship. 

Rules of fairness must be realistic considering the way funding workload is managed, court will not interfere. 

When refers to the council not being public servants, just saying that they are not bureaucrats who know nothing about art, they are artists who are able to decide how to distribute funds. 
d)
Penalties / Benefit Deprivations

· General Principles

· Again, Canadian courts and legislators tend to insist on a high degree of procedural formality for decisions to penalize individuals

· Very unusual to penalize individuals for misconduct absent some provision for formal adjudicative hearing

· Same is not true for deprivations of statutory benefits
· Although Canadian courts tend to regard a deprivation of a benefit already enjoyed as more serious (and more deserving of procedural protection) than not giving the benefit at all

· Can be difficult to distinguish penalties, deprivations of benefits, and denials of benefits (particularly from the perspective of the individual affected)

· Does a dispute over a right to remain in Canada for humanitarian and compassionate (H&C) reasons involve a benefit? A penalty? A deprivation of a benefit?

· Does a dispute over the denial of a right to appeal a deportation order (Bhagwandass) involve a benefit? A penalty?

When create statutory schemes to penalise someone, there should be procedural protections. 

There are often many steps, and can be hard to determine who actually made the decision, legally it is the minister, but does the minister actually make the decision, or just sign it. 

· Bhagwandass v. Canada (Minister of Citizenship and Immigration) (Fed CA, 2001)

· Permanent residents deemed to constitute a “danger to the public” precluded from making refugee claim and from appealing otherwise appealable deportation order

· Must immigration officials disclose to the applicant, the  recommendations they make to the Minister on whether applicant a danger to the public?

· Fed CA: yes

· Recommendations at this stage do not constitute reasons for decision (pp. 61-62, ¶¶33-34)

· Applicant must be given opportunity to view and respond to recommendations before they go to Minister (p. 62, ¶35)

B stood to lose a right that he would otherwise possess.

The case is considered by a number of gov officials. More documents were generated as matter proceeded. B was not given chance to respond to all documents which were eventually submitted to the ministers delegate for the “final decision”. But who actually made the decision. 
There is a duty, it is more than minimal, but it is less than full tribunal procedure b/c it is an institutional discretionary decision. 

But it is an adversarial decision. 

R argues that PF is not that important here, because is not last chance in the process, does not mean that will be kicked out of Canada. Court says no, is serious to be declared dangerous, and court rejects this.
R says that he already breached landed immigrant conditions by committing crimes, R saying that does not need PF because is a bad apple – this is a terrible argument, so the court rejects it. 

Court says that is clearly adversarial, and officials submitted “arguments” for review by ministers delegate. 

More robust PF here than in TIDE, because of the more severe consequences at stake. 

Admin0920
Problems on procedural fairness. 
Teacher being investigated for sexual harassment (062)

Standard question format – set up regulatory scheme, and then give the facts. 
Question hints that it is a multi stage process: 

Phase 1: Review complaint and determine if there should be an investigation. 

Phase 2: Investigate complaint and report. 

Phase 3: Review report and issue citation to require member to attend hearing – committee / hearing phase. 

Always try to divide up into phases – then can ask when the duty arises. 
Question 1 – consider complaint review stage. 
Is there a constitutional or quasi constitutional basis for duty: Charter? No. Canadian Bill of rights? No, is a provincial statute. Is Quebec BOR helpful? No, in BC. 

What about common law? Knight provides the test. No duty if rule making, but not the case here. Would the duty of fairness be incompatible with investigation procedure – No, not incompatible, so neither of Knights exclusions apply. 

So presumption of PF, look at 3 factors. 

Nature of decision:

Preliminary in nature if look at whole scheme, but is final w.r.t. will it lead to an investigation. So could argue it is final, but would be a tough argument to make. 

Is specific and administrative – suggests duty. Not legislative in nature. 

Nature of decision – benefit / penalty ( is not a benefit, not really a penalty at stage 1 – so this factor does not help here. 

Nature of the relationship between discipline committee and Brower – adversarial? Yes, this is a complaint against Brower, although not purely adversarial yet. He is not an at pleasure appointment, probably unionized (state assumption on exam, don’t just make assumption), but this factor does not negate duty, but does not really support it either.  
Large impact on Brower, from committee’s perspective this is not a big deal, they would say it is just preliminary. 
So is Brower owed duty in deciding whether to refer for investigation – most people would say no, it is so early in the process, but conclusion is less important than reasoning to get there. 

The majority test from Knight is the main one, do not apply the minority test.
These are all presumptions – can be rebutted be statutes – we know nothing of the statute in this case, we should note that we know that the statute should be looked at. Statute may say – there is no duty of pf in stage 1, but we do not know that in phase 2.

If there were a duty at stage 1, Brower would want to make his case and convince the complaint reviewer to not do an investigation. 

Question 2 – is she owed a duty of fairness? 

Knight does not say much about her rights. Victims in criminal system do not play major role. So, since we vaguely mimic trial system, the victim gets minor role. 
This is example of where trial model fails, but she could argue same process as done above for Brower – go through 3 factors of CL like did above and argue that she is owed a duty. 

Will be final for her if they do not investigate. 

She could be adversarial with committee – if they don’t investigate she will be fighting them, so she is also semi-adversarial at this stage. 

Question 3 – when investigating and reporting.

If had said no duty in stage 1, then consider stage 2, but if said that was duty at stage 1, then answer for stage 2 will be short. 
Process to follow is as above. But do not redo all stages, just say what has changed to now create duty, or negate duty that used to exist and now disappears.

Little less preliminary at this stage. 

Nature of the relationship – no less adversary than at stage 1, maybe a bit more so. 

Impact of decision is greater at this stage.

Generally once have a duty, it will remain, because the stakes get higher. 

When considering if adversarial, first ask who you are counsel for, then consider kinds of arguments you could make, if party will become adversarial later based on their decision now, then could say is adversarial. Like a R prosecutor before charge approval. 
Problem 2 – Hospital position applied for by doctors. 

Is the doctor not interviewed owed a duty of fairness? 
Are there multiple phases – No, seems to single phase so far as complainant is concerned. 

Could argue is a separate phase for each activity, but since our client was cut at phase 1, there is little benefit in dividing into phases. 

Constitutional or quasi-constitutional: Charter? No. Can BOR? No. Quebec BOR? No. 
Common law ( Knight

Nature of decision – Benefit, there is no right to these positions. So this counts against there being a duty. 

Is final in nature as far as she is concerned - suggests duty

Nature of relationship – not adversarial – suggests no duty. 

Impact of decision – large, deals with livelihood – suggests duty. 
Hospital makes lost of decisions, do not want to burden the decision makers. 

Would court consider the expertise of the committee? Knight does not say we should. 

If there is no duty at all, then do not even have the right to an impartial decision maker. 
Bias is separate from the issue of adversarial relationship. 
If no duty of fairness, then not even obliged to look at her application. 
This would have been different if it was a loss of privilege. Would be more likely to be a duty of fairness. Important basis for distinction. 
C.
Hearing Rights: Determining the Fairness Duty’s Content

· If duty of fairness arises, what does it require in particular contexts?

The content enquiry has two elements – right to hearing, right to neutral decision maker. 

· Procedural fairness spectrum draws on elements of court-based procedures

· Two elements to court-based procedures:

· right to a hearing (“audi alteram partem” = hear both sides)

· notice
· oral hearing

· disclosure and discovery

· evidence and cross-examination
· right to counsel
· decision on record and reasons

· speedy hearing

· right to a neutral decision-maker (“nemo judex in causa sua” = no one should be a judge in his own cause)
· Generally have to assert an entitlement to these rights in order to complain at a later stage about their denial

· We will view these components of administrative procedure from the perspective of judicial decisions on subsequent review; the way in which these disputes got to court will be the focus of Part II of the course

Have to assert these rights early on, if want to complain about them later. So be sure to ask for the extra procedural protections, including bias, right to oral hearing etc. 
Bias is a tricky one because you have to tell that to the very person who is making the decision. But you can say that are just concerned about the appearance of bias, then you will be less likely to annoy the decision maker. 

Process and the end result are independent.

Process is important in its own right – justice must be seen to be done. Cannot say all is well that ends well. You are entitled to fair process. So protect procedural rights regardless of whether they had an effect on the outcome. 

1.
Framework For Determining Fairness Duty’s Content
a) Where Source of Duty is Common Law

· Baker v. Canada (Minister of Citizenship and Immigration) (SCC, 1999)
We will keep coming back to this case throughout the course.  She wanted to stay in Canada in H&C grounds. The permission to do so would be a benefit. 

B wanted to apply the common law – she wanted right to make submissions, right to have lawyer i.e. common law elements. 

SCC said that there is a duty of fairness, and then considered the content. 

Said that when have duty, still need to consider the content which is very variable and is case dependant. But the content of the duty is determined using set factors:

· Five non-exhaustive factors relevant to determining content of common law fairness guarantee (pp. 64-66, ¶¶21-28)
1. Nature of decision and procedures followed, to determine closeness of administrative process to judicial process

2. Role of decision within statutory scheme

Greater pf when there is no appeal procedure in the statute, or the decision is otherwise final. 

3. Importance of decision to individual affected

Similar to the Knight factor. 

4. Legitimate expectations of person affected (will examine this later in Part I)

5. Procedural choices made by administrative body itself
· Analysis relies on same factors that drove consideration of whether fairness obligation arose in the first place

Says that the list is not exhaustive, factors will depend on the case.

· Aim is to ensure that individuals whose rights, interests, or privileges are affected by administrative decisions have an opportunity to present case fully and fairly, that the decision is made using a fair, impartial, and open process, one appropriate to the decision’s statutory, institutional, and social context (p. 65, ¶22; p. 66, ¶28)

Note that the motivation is fairness, not to ensure decisions are accurate. Independent value of fair process. 
L-HD wrote this and the Knight judgment – that is why they are similar in many ways. 

· Emphasize nature of interests at stake and potential consequences

· Specify what procedural rights might be useful in case’s context

What gets decided is often influenced by procedure. 
Clear distinction between substance and procedure is not possible.
Doctrine of legitimate expectations only applies to procedure, if made promise regarding substantive outcome, then doctrine of legitimate expectations does not apply. 

On exam, must consider whether you really want all the procedural elements – if guilty, do you really want a speedy hearing – probably not, rather give witnesses time to forget the facts. 

So consider which rights you really want. 

Baker deals with content of fairness when the right to pf came from common law – now consider when source of duty is the charter. 

b) Where Source of Duty is Charter
· Suresh v. Canada (Minister of Citizenship and Immigration) (SCC, 2002)
Ministry wants to deport him to Sri Lanka on security grounds. 

Certificate was issued, Fed Crt said that the certificate was reasonable. 

Usually a threat to life exists, usually cannot deport, but then statute says that you can if you think that he is a danger to Canada. 

Minister said he was a danger, S said he wants an oral hearing and an independent decision maker.

· Section 53(1)(b) of Immigration Act constitutionally valid
· Section 7 of Charter provides constitutional guarantee of fundamentally just procedures for determination of whether certificate should issue under section 53(1)(b)
· SCC borrows analytical framework from leading common-law procedural fairness decisions (Baker, Knight) to determine what kinds of procedures section 7 required in this case (pp. 70-71, ¶¶113-115)
· Same five factors used to identify content of section 7’s procedural fairness guarantee as were used to identify content of common law’s procedural fairness guarantee
· Again, specify what procedural rights might be useful in case’s context

The statute does not really describe the process of pf when the statutory procedures are followed i.e. statute is silent. 

Even though charter is at play, court says that they will apply the common law test from Baker. Says that the common law test meets the requirements of fundamental justice.
Here the common law is driving the charter, the common law is not constitutionalised, just says that the common law is informing the charter analysis. 

Says must be sensitive to context. 

Applies the baker 5 factors, but says that the list is not exhaustive. 

This case is important for knowing the content of the fairness duty when it arises from charter – it is the same as if the duty had come from the common law. 

This was decided around the time of sep 11 – do not want to interfere too much with their process. 

Do not want to impose an oral hearing – the minister would spend all day in hearings, but they do allow other protections, like written reasons. 

2.
Candidate Elements of Fairness Duty

Even if is a duty for pf, do not necessarily get all of the elements, that is why are called candidate elements. 

Some rights go hand in hand e.g. oral hearing and c-e. 

Some of the rights are more available than others – right to counsel is important (because judges are deciding these cases so they say lawyers are important).

Right to c-e is normally one of the first to be removed. 

The benefit / penalty etc criteria tells you about where you are on the spectrum, but then still have to consider specific rights. When deciding on these rights, it is very context specific, so even if started at one level on continuum, you may be surprised what rights you do/don’t get. 

a)
Notice

· General Principles

This is dealt with before even get to hearing, or know what the hearing will be like.

Do you deserve notice, if so, how much notice is enough – what details must be included. 

What is needed in each case is often a question of gut instinct, no hard and fast legal rules to say what is required in the infinite range of situations. 
· Time, place, and subject matter of hearing
These are normally the basics that notice will include, as is (
· What is at stake (but not necessarily all details of case to be met)

· Note consequences of non-attendance if notice adequate and decision-maker’s procedures compliant with statutory and common-law requirements
Canada (Canadian Radio-Television and Telecommunications Commission) v. CTV Television Network Ltd. (SCC, 1982)
Television broadcasting licensing matter. CTV applied for renewal of license. Renewal was given, but condition to up the Canadian content to 26 hours for an entire year, and 39 hours in the next year. Tiny requirement in terms of hours, but CTV went crazy and took it to SCC. Said that they did not have notice. 
· No need for CRTC to attach notice of specific condition to be attached to broadcasting license
· Note significance of type of proceedings: license vs. penalty (p. 75, ¶25)

· Note significance of CRTC’s policy-making role (p. 75, ¶25)
Fed Court said that should have been given more notice on this issue. SCC says that failure to give notice does not negate jurisdiction as a part of natural justice. 

SCC says that this is not a penal matter, and no one has the right to broadcast. CTV was seeking an indulgence, a statutory privilege. 
SCC said that CTV knew that Canadian content would be discussed, and did not need to tell them exactly what level of content would be asked for from CTV.
SCC said that CRTC does not have to give advanced notice of what their decision will be, unless the statute demands it. 

CTV was not misled in this case, and SCC says that the license with the condition attached should be re-imposed. 

Telecommunications Workers Union v. Canada (Radio-television and Telecommunications Commission) (SCC, 1995)
This is not about the content of notice, but about whether you get notice at all. 

Facts are a bit confusing b/c our case book does not contain the companion case, and that is where most of the facts were described. 

TV companies want to put their cables on the telephone companies pylon’s. 
Labour issue because the agreement between the telephone company and the union said that only union members could do work on the pylons. 

Telecommunications issue because any obstructions to TV companies putting up cables could be against anti competition rules of other statutes. 

CRTC was saying that Telus must allow others to use the pylons because unfair to shut out all other players. 

When Shaw tried to work on the pylons, there was a labour dispute. 

Labour arbitration decisions and CRTC decisions are contradicting each other. 

The union was not given notice of this particular hearing which is now in dispute. Union says that they are directly affected and should have been given notice. 

L-HD is writing the judgment again. 

· Majority (per L’Heureux-Dubé J): no need for CRTC to give notice of hearing to party with “purely indirect” contractual interest in proceedings, emphasizing “questions of … policy) (p. 80, ¶32)
· Note concerns about “grave consequences” if notice required (p. 80, ¶33)
· Minority (per Sopinka J): notice required where decision-maker must address key aspect of contract directly affecting third-party rights (pp. 77-78, ¶¶6, 7, 9)
Shaw says that union was not entitled to notice because their interest was indirect. 

LHD majority:

To have a right to notice, then you have to have a direct interest, not a vague contractual connection – LHD agrees with this principle.

Says that there would be “grave” consequences that would “paralyze” regulatory proceedings if all those with contractual connections were requited to be given notice. 

“Extreme difficulty” in identifying all the affected parties. 

Sopinka dissents:

Says that failure to issue notice did breach the requirements of natural justice. 

Said that the decision would have an impact on workers, and that the main reason for the hearing was to resolve the conflict between the labour arbitration and the CRTC competition ruling. 

Says that do not have to give notice to distant contractual parties, but should give notice where there are special circumstances such as in this case. Said that the practical problems of crowding the process and requiring lots of notices to be sent out do not apply in this case, in fact the union was involved in previous CRTC proceedings. 
Gunn prefers the reasons of Sopinka. 

Note how SCC can split on fundamental issue like if notice should be given at all. 

Should consider whether indeterminacy is really a issue – not so in this case – one union represents all 12000 workers. 
In Baker LHD says that must consider specific context, but here she does not really focus on the specific situation. 
British Columbia (Securities Commission) v. Pacific International Securities Inc. (BCCA, 2002)
Notice of hearing was issued to investment dealer and a few individuals. 

Allegations that investment brokers did not deal with suspicious clients like they should have. 

The A’s requested further particulars, the commission gave a bit more, but eventually the commission said that they would not provide any further particulars. 

A’s said that they wanted details of when the commission thinks they should have come to realise, why they should have come to realise that shady things were going on etc. 
· Notices of hearing under Securities Act
· Particulars sought and obtained of alleged offences

· Further and better particulars sought but refused

· BCCA: failure to give further particulars did not breach rules of natural justice or procedural fairness
Court says that admin tribunals are masters of their own procedures.
BCCA says that all ATBs must have pf, but Gunn says that we have seen that this is not the case. 

Key object is not to decide rights between parties, but to protect the public – so this is not a penal proceeding, is regulatory and aims to ensure compliance with regulations.

This is not a judicial proceeding, but an administrative proceeding. 

But A’s say that the stakes are high for them, but then court says that trading in securities is not really a profession – court is really dismissive of the value of being a security broker, so says that the stakes are not that high.  

Says that is an issue of whether the particulars were sufficient, and says that they were. 

A’s wanted to know how much the commission knows, and will keep pushing, so have to draw the line somewhere, and Gunn agrees with the court here. 

Test is whether they knew enough to know how to respond to the case against them – they were not ambushed by unknown allegations. 

Sample Problem (085)

Dr. accused of sexual harassment. At hearing college wants to add another allegation about a different event with the same patient. 
Would not call different witnesses, but are you unhappy with the notice. 

Is this common law duty or quasi constitutional or constitutional duty ( common law, although the content is the same you should always ask this question. 

Go though 5 factor test from Baker to determine level of duty of fairness. 

Adversarial - yes

Nature of decision - Is final, so this notches up the duty. 

Nature of scheme – is there an appeal right? – not mentioned, so assume no, notches up the duty.

Very important decision – his reputation. 

Does the addition of the specific allegation at this late stage, make the notice defective?
Test is whether it could take you by surprise – so if you had good counsel then you may not be due the same degree of notice. 
Reputation is at stake. He can argue that the nature of the allegation has changed, from being one instance, to being a pattern of behaviour. 

But college can argue that are here to protect patients, and cannot let the monster go for another month. 
Argue both sides on exam, and then give conclusion. 

b)
Oral Hearing
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Were looking at notice, now we will look at right to oral hearing. 

Will only have oral hearing when necessary for accurate resolution of the matter.

A will always want oral hearing, so can look decision maker in the eye, but law will only give you one when it is needed to present your case fairly – that will be the case when credibility is a major issue. 

· General Principles

· Oral hearing required only to ensure fair ability to present case, not to ensure maximum tactical advantage

· Where issues of credibility are central, oral hearing may be necessary
Khan v. University of Ottawa (Ont CA, 1997)
· Law student failed second-year evidence exam, causing her to fail the year

· Failure to hold oral hearing into question of whether student had written fourth exam booklet

· Majority (per Laskin JA): failure invalidated Committee’s decision to reject appeal against failing grade

· Dissent (per Finlayson JA): oral hearing unnecessary since issue concerned academic quality of work rather than credibility
Angus outlined the facts. Fourth book went missing after she got confused about the length of the exam. She failed the year because she failed evidence. 

She was not given an opportunity to appear before the committee. 
School said that losing a book had not occurred in past, and that they have careful procedure, so unlikely that a book went missing.

Third book was almost empty, and first 3 books made no reference to fourth booklet. 

Majority

There is a duty, what is the content?

High standard of care because stakes are high for the student. 

Committee should have given an oral hearing because credibility was an issue. 

The only direct evidence was her word, so credibility is in issue. 
Says that when a decision turns on credibility, should not make a decision w/o oral hearing. 

Dissent 
Shows how credibility is a slippery issue.

Says that the issue is not credibility, but whether the grade was accurate, and “more of the same would not have helped”, BUT Angus says that the law cares about procedure, deserving of protection regardless of whether would have changed the outcome. So to say that 4th book would not have changed it is irrelevant. 
Oral hearing is not always required for natural justice. 

Said that the stakes are not that high – no allegations of dishonesty etc. 

Says that if had done better in other courses then would have passed the year – that is irrelevant says Angus – procedure has value in and of itself. 

Under majority view, the committee gave her an oral hearing, gave a re-write, now she is lawyer in Toronto. Here procedure changed outcome. 

Angus prefers majority – credibility is key, but if you admit there is a credibility issue, then will generally be an oral hearing. 

She would not have said much at the oral hearing – but is not just about conferring information, it is about participatory value and having an audience. Remember how Baker does not focus on different decisions, but on value of procedure. 
First ask, is credibility an issue at all, then ask is it central, only if is central will it count towards an oral issue. 

Everett v. Canada (Minister of Fisheries and Oceans) (Fed CA, 1994)
· Denial of oral hearing before refusal to issue annual trawling license and reduction of fishing quota to zero

· Fed CA: decision upheld

· Licensee did not provide any evidence to contradict underlying factual allegations made by departmental officials that resulted in decision (pp. 95-96, 97, ¶¶11-13, 24)

Licensing matter – benefit – so lower requirement for pf, this case goes the other way to Kahn.
There was going to be a regulatory prosecution because he over fished, which was then not pursued, but his license was not renewed. 

A argues that he wants an oral hearing, says that they were allowing over fishing a bit.

A did not tender an affidavit of his own, just made some arguments. 

Court said not penal etc, and that he had a full opportunity to present his case. 

Said that the statute does not require giving oral hearing. 

Says that A never actually attacks the substance of the ministry’s case.

This is ministerial decision making, so seldom need oral hearing, although in cases oral hearings will be required. 

Baker v. Canada (Minister of Citizenship and Immigration) (SCC, 1999)
· Refusal of request for humanitarian and compassionate (“H & C”) relief from deportation order

· Entitlement to oral hearing before case decided?

· SCC: no

· Fairness entitlement more than minimal, but satisfied by opportunity to put forward information in writing

· What is at stake in this case?

· Is there a credibility issue in this case?

Application on H&C grounds to not have to leave Canada to apply for pr. 

“Participatory rights” ( not about better decision making, about the value of participation. 

Must be sure that A can present case fully and fairly. 

Several of the factors identified above indicate whether will need a oral hearing.

Nature of decision = very non judicial, and it is a benefit for those not legally in the country.
But there is no appeal procedure, and will have huge impact on the A.

Statute gives minister flexibility – note how they go through all 5 factors, they split each way.

Overall, balancing the factors, more than minimal pf (disagrees with Shaw), must have meaningful opportunity to present evidence. But oral hearing not always necessary – flexibility given to ministry. 
Do not require oral hearing for all agency matters.

Here she put forward full case, did not violate pf in this case by not having an oral hearing. 
Result is a bit surprising, Kahn got an oral hearing, Baker does not, but in Baker there was no credibility issue central to the matter, facts were established, and she had already had lots of hearings. Also far fewer academic appeals than H&C applications, do not want H&C ministry to grind to a halt. 
Baker seems to be in middle to upper half of continuum, but then she looses out on oral hearing, so where you are on the continuum does not always correlate with the rights that you get. 

Court says multiple factors and discretion involved in making the decision by the board, but then says that is not a judicial, but is this not what judges do? Well sorta, but do not have people begging for mercy when before a judge – so is slightly different in nature.
c)
Disclosure and Discovery

· General Principles

· Entitled to know facts on which decision is based, but not all information in adversary’s possession
Angus likes to assert this element of pf.

· Distinguish disclosure from discovery
Cases do not always make this distinction. Disclosure is that decision maker (DM) will provide details on which the DM makes the decision – no secret information relied on by DM. 

Discovery is like that in the civil litigation process. Say the law society investigates a lawyer about whom complaints have been made. Discovery is the right to go through the file of the law society. Because the law society will only give limited submissions to the DM, argue that it is not enough to only have disclosure of law society submissions to DM, we want to see the whole law society file so that we can see the good and the bad complaints made against the lawyer, not just the ones that the law society included in its submissions to the DM. 

From DM point of view, the file of the law society is not relevant, he did not even look at it, but does fairness require victim lawyer being shown the whole law society file, or is it enough for full disclosure of materials submitted to the DM. 
Discovery in admin law is normally a one way street, like in the criminal context. 

Disclosure is generally the norm, but may be limited when third party interest at stake.

Discovery rights are harder to assert. 

There are freedom of information applications that you can make. 

· Willingness to restrict disclosure to protect third parties, but not for paternalistic reasons or bureaucratic convenience

· Discovery rights may flow from

· statute or rules governing decision-maker

· other legislation (such as FOIPPA or (in penalty proceedings) section 7 of Charter)

· common law
The candidate elements to mix together, so notice and discovery problems could be labelled as being one another. If notice is to enable you to prepare, then can argue need discovery to prepare, so is kinda like notice. 

But notice is often restricted to mean that the A must know what is at stake at the hearing. 

Napoli v. British Columbia (Workers Compensation Board) (BCCA, 1981)
· WCB doctors assessed claimants’ condition

· Claimant denied access to medical records other than through file summaries

· Did this constitute adequate disclosure?

· BCCA: no

At no point was A given the information that the WCB was relying on. 

Got a four part summary. Then got a 16 page summary, but WCB refused to give additional information. The other A got no summary at all. 

Where the principles of pf violated by not giving disclosure of the file? 

In this case the 16 page document did not give expert’s names and does not give details of the expert’s reports. 

The comments in the 16 page summary make big allegations, but not substantiated, and do not know who made the allegations. Said that he exaggerated the injuries, evidence was that he had a nice garden – but he may have hired someone to do that!!!

Board says that only give summaries because would be adverse affect on disclosure by experts if was full disclosure, court says that experts will be more careful when know that reports will be scrutinized. 
Says that fairness requires that original reports be disclosed. 

Court does not buy the increased administrative costs argument.
Demaria v. Regional Classification Board (Fed CA, 1986)
· Prisoner transferred to higher security institution

· Prisoner denied a summary of basis for transfer

· Fed CA: refusal violated procedural fairness, but summary adequate – why?

Transferred from max security to medium security, then back to max security because they thought he was carrying cyanide.  

Warden did not give details of information on which the recommendation letter was based. 

Court says that if had bought in cyanide, then would be OK to transfer. 
Also, there is a duty of fairness, but what is the content?

Was A given adequate notice, or we could say disclosure, and an opportunity to reply to the allegations. 

Says that can protect informers, but give disclosure to extent possible. 

Simple denial in this case was not acceptable, and not OK to simply say that all security information was protected. 

So here we see a willingness to balance third party interests against the need for pf. 

No complaint was made in the 48 hour time period. 

Healey v. Memorial University of Newfoundland (Nfld SCTD, 1992)
· University senate confirmed decision to require Healey to withdraw from medical school

· Healey denied access to reasons of senate committee, submissions to senate, and evidence before senate

· Nfld SCTD: Healey entitled to disclosure of both submissions and evidence, decision quashed

Student kicked out of med school. Various levels of university admin procedure came to different results. A was not given details of submissions given to decision makers. 
He did not even know of some of the reasons given by the lower level decision makers, so could not respond to them. 

A did not know about the Globe and Mail article, and it was unfair that he did not have the opportunity to counter the contents of the article. 

What is the appropriate remedy – would not send it back to the senate because they could not be objective given that they had seen such one sided submissions when making the first round of decisions. So ordered the university to re-admit the student. 

So this is a very good result for the A, and is based solely on a procedural objection.  
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Looking at content of duty of fairness – onto the disclosure and discovery element. 

In Healey, said that there is a robust duty of disclosure, but must protect third party interests.

So in Demaria there was a qualification on the disclosure requirement. 

Was a letter in Healey written by the complainant, was not disclosed, A wanted it. Board said no, even though it had been distributed to a number of parties, but then the court said that the letter was not very private and no such interest to protect, so court ordered disclosure. 
So the way the letter is handled may affect the privacy interest, not only the content of the letter. 

In Healy the procedural objection influenced the substantive result. 

· If duty of fairness arises, what does it require in particular contexts?

· Procedural fairness spectrum draws on elements of court-based procedures

· Two elements to court-based procedures:

· right to a hearing (“audi alteram partem”)

· notice
· oral hearing

· disclosure and discovery

· evidence and cross-examination
· right to counsel
· decision on record and reasons

· speedy hearing

· right to a neutral decision-maker (“nemo judex in causa sua”)
· Generally have to assert an entitlement to these rights in order to complain at a later stage about their denial

· We will view these components of administrative procedure from the perspective of judicial decisions on subsequent review; the way in which these disputes got to court will be the focus of Part II of the course

Continuing with disclosure and discovery.

Hammami v. College of Physicians and Surgeons of British Columbia (BCSC, 1997)

Were complaints against the A by other physicians. 

A complained that there was not full disclosure of the file by the college. 

College said that there was no admin law rule requiring disclosure like required in criminal proceedings. 

Court said that Stinchcombe is applicable to some extent in admin law when the stakes are high e.g. reputation, livelihood. 

· Stinchcombe principle requires Crown in criminal proceedings to ‘disclose’ all information in its possession to accused

· BCSC: Stinchcombe principle can apply to professional disciplinary body in discipline matter

· Obligation to provide discovery arises where information “might have been useful” and there are no “special reasons why material should not be disclosed” (pp. 116-117, ¶75, point 3)

Where disclosure might be useful, should be made unless there are other reasons not to allow disclosure. 

Evidence does not establish that there was useful info in the file, but how does A know that until he sees the file. 

May want to see if there is information in the file which would help the A.

This is a case where Stinchcome should apply – there is no reason why not. 

This case seems to be limited to professional regulatory discipline context – but what about in regular benefit application context – will disclosure there also be required unless good reason not to. 

Is this a disclosure or discovery case – hard to tell, but seems to be discovery. 

Pritchard v. Ontario (Human Rights Commission) (SCC, 2004)
· In deciding not to deal with applicant’s human rights complaint, Commission relied on legal opinion provided to it by in-house Commission counsel

· Did failure to disclose legal opinion breach duty of procedural fairness?

· SCC: no

· Procedural fairness and solicitor-client privilege may coexist

· Applicant sufficiently aware of case to be met without production of legal opinion

· “Record of the proceedings” on judicial review does not include privileged communications from Commission counsel to the Commission

Human rights matter against Sears alleging gender discrimination and reprisal (an act of retaliation). 
The commission was of the view that A was acting in bad faith because she had signed a release. 

Then at the judicial review application, the commission made limited submissions. 
Court said that matter must go back to commission.

Commission again said that would not deal with the complaint – gave very similar reasons to the first decision they gave. 

Then went to judicial review again, again sent back to commission, then there was a mediation. 

Ontario judicial review procedure act allows commission to file the record of proceeding, the commission did that here, and included a document described as opinion letter covered by s-c privilege, so applied for production of the legal opinion. 

So should the letter be disclosed – No.
Letter was prepared by in-house counsel, but was still a legal opinion, and covered by s-c privilege. 

Here there is no exception to allow disruption of s-c privilege. 
Did the legislation that allowed submission of the record of proceedings override s-c privilege, no, legislation would have to be very clear to override s-c privilege. 

Angus not that happy with this decision, happy with comment that legislation does not allow override of s-c privilege.

Para 27 is the key issue – is the desire to allow clients to get unrestricted legal advice really applicable when it is a commission that is getting the advice – Angus not sure that the underlying principle behind s-c privilege applies in this case. 

What if commission hires bad lawyer, gives them wrong opinion – this case says do not need to disclose, and in fact this case said that such s-c privilege letters does not even have to be listed on the table of contents, so now you would not even know about it.  
Angus says that court just assumed that lawyer’s words were privileged, without considering whether commission really needed s-c protection. 

Often the commission servants are not lawyers, so they take legal opinions from lawyers, and they will likely believe their lawyers submissions on the law far more than they will believe your submissions on the law. 
So now default generic disclosure requirement does not cover things covered by s-c privilege. 
Problem 5:

Patented medicine price review board.

Ensures manufacturers do not overcharge. 

Board takes advice from various sources. 

(Angus likes drawing little diagrams of the parties, and of the procedural process).

Board staff submits summary of its findings to chair of the board. 
After chair review, there would be a board hearing. 

Board did not want to give documents submitted to the chair to the A, said that the board hearing panel had not seen the documents, only chair who is deciding if there should be a hearing. 

There may be a complaint letter which the board staff reviewed. 

Fact patterns will be convoluted on exam.

Is this disclosure or discovery – could say that is disclosure, but then when is the decision actually made – with the board or the chair? Could say that there are multiple decisions! But there is most clearly a decision at the board stage, so assume that for now – then the documents the chair was looking at are not documents that the board relied on i.e. the board did not even see those documents yet, and so then it would be discovery not disclosure. On exam must state assumptions – say that you think the board decision is the main decision. 
But we can say that there is not a disclosure issue in so far as the board is concerned. 

So if arguing relative to the board decision, then have to argue discovery – Hamammi – if it might be useful, disclose unless reason not to. What are the stakes? How much does 20 million matter to the A? Would it be useful to disclose? (prelim conclusion document, complaint letter, expert report) What are the reasons to not disclose ( is it a small community, so the reports may be useful, but the board relies on expert reports a lot, so do not want to deter experts from giving opinions. 
It is only A’s economic interest at stake, not reputation etc, but then this board does not often deal with liberty interests, so should bear in mind the economic interest factor, but for this board that is probably not a big issue. 
So if is discovery, think Hamammi, Stinchcombe, G(J.V.) cases.

Now consider if the chair is actually making a decision – then have to go through the process again. 

Decision maker has access to things that A does not, so now we have a disclosure problem. 

Claim to disclosure is stronger than claim to discovery. 

State assumptions clearly on exam. 

Even though still considering the same expert reports in disclosure and discovery stages, they are more likely to be disclosed in disclosure stage than in discovery stage. 
May also be a converse argument that there is no duty of fairness when chair makes his review – do not just assume there is a duty, for the chair (and the board) always have to ask if there is a duty before run off and start discussing content of the duty – BE METHODICAL.

What if chair had made some notes to himself – is this required on disclosure? Probably not, that is more an issue of reasons, have to issue reasons (sometimes), but disclosure really only applies to things that are submitted to the chair. 
In this case the conclusion document may also be a reason, but the point is that you must ask who produced the document – if chair did, then it is reasons. 

The principles of the course are easy to understand, it is the application that is more difficult. 

c) Evidence and Cross-Examination

· Note, “The Rules of Evidence and Administrative Tribunals”

· No general principle that administrative decision-makers must apply rules ordinary of evidence
So not generally required to follow Wigmore / Sopinka. 

· Governing legislation often permits consideration of evidence inadmissible in court

i.e. often state that rules of evidence do not really apply.  But the principles behind the court rules still apply, so argue the principles behind the court rules, although not the rules themselves. 

Evidentiary issues often dealt with as a component of the right to an oral hearing. 

· Rationales underlying rules of evidence may form the basis for excluding evidence (on grounds of unfairness) in administrative proceedings

· General Principles (Cross Examination)

Hallmark of adversarial system, but not so strong in the admin field. 

Will only be given oral hearing to enable effective presentation of case, not to just gain tactical advantage. 

c-e is an unpleasant experience – concerns with re-victimisation of P’s. 

Often the issue is do you get a c-e at all, but sometimes allow it for only 10 minutes or some limited time. 

· Right of cross-examination designed to afford effective opportunity to present case and challenge opposing case, not to afford maximum tactical advantage
· Some procedures tend to ‘come with the territory’

· Some interests protected more than others

· Consider significance of negative and positive implications of techniques for presenting information (e.g., witness reluctance)
B. (Y.) v. W. (R.) (Ont HCJ, 1985)

Two law students, she was in third year, he was in second. 

Judge Evans, now FCA, was the dean in this case. 

The A wanted to c-e the P. Provost said no. 

The A never denied the truth of the allegations, or never denied writing letters. 

There was no real issue of credibility – no need to c-e when only making technical procedural arguments like the argument on jurisdiction in this case. 

· Refusal to permit student representing himself against accusation of sexual harassment to cross-examine complainant.
· Decision to impose sanctions upheld despite failure to permit cross-examination

· Student did not contradict complainant’s more important allegations (p. 125, ¶9)

· Note strain placed on complainant by possible cross-examination (p. 125, ¶18)
What would he have c-e her on ( the dean’s J? Did she receive the letters? 

So the right to c-e would not have helped here – so no denial of pf to not allow c-e here. 

Healey v. Memorial University of Newfoundland (Nfld SCTD, 1992)
· Medical student dismissed on basis that sexual abuse / harassment of partner rendered him professionally unfit
· Executive Committee denied student opportunity to present evidence or cross-examine

· Decision quashed for breach of natural justice

· Similar denial on appeal before University Senate ordinarily acceptable but not in this case – why? (p. 128, ¶¶114-115)
Medical student who acts bad enough as to not be fit to become a doctor – maybe?
Alleges that the facts are different – so right to c-e is given because credibility is at issue. 

Said that A here should be allowed to c-e. 

Here the right of c-e is central to A’s ability to advance his case, not just trying to get a tactical advantage. 
Admin1004

We are going through the elements in the order they would arise in a hearing. 

Topics of evidence and c-e are approached in the same way as the right to an oral hearing – the same things that give rise to oral hearing will generally give rise to rights to c-e i.e. credibility etc. 

In Healey the university tried to argue that there would be re-victimisation which would have a chilling effect on future complainants and so wrongs would go un-redressed. 

University said that they do not have power of subpoena to force complainants to testify. Court agreed that the lack of subpoena was a problem, but said that would not dilute the duty due to Healey, and that the legislature should provide subpoena power if it was necessary. 

Problem 6 p129:

Appeal board reviewing theft of timber from adjacent R land. 

Flexco admits that the trees were cut, but says that the contractor was responsible. 

Ministry wants ministry official to testify that the contractor told him that Flexco knew that they were cutting in the wrong place. 

Minister’s testimony would be hearsay – out of court statement being admitted for the truth.

Board does not have a subpoena power to force the contractor to testify. 

Presumption against hearsay in Admin law is less robust than in court setting. 

Could argue that it was necessary, but not reliable because contractor was probably trying to cover his liability.
Hard to argue that should be admitted – could say that should admit it and then give it due weight, but will likely lose on this. 

Then assuming that Thornly (the ministry guy who spoke to the contractor) does testify, can they c-e him on old incident. 

What is test for c-e: is the c-e necessary to put forward your case. 
There are not really any re-victimisation issues here. 

This is a serious matter, theft of timber is probably a crime, at least reputation is at harm, this is a penalty matter. 

Ministry could argue that credibility is not the key aspect of the case, and what happened two years ago is not really relevant to the current issue. 
Always a bit vague to decide if credibility and right to c-e is a key issue. 

Here Angus would rule against the c-e on relevance, and also on credibility. 

e)
Right to Counsel

· General Principles

This deals with the right to privately funded legal representation i.e. can you bring your lawyer. 

Courts are reluctant to limit right to bring your own counsel. 

Tribunals do not like lawyers: draw out the process, want to c-e everyone, may request documents, create more issues, lawyers may challenge the decision, may be unfair if only one side has a lawyer – most tribunals do not have money to provide counsel for unrepresented side, lawyers want to formalise the process and that goes against the whole point of taking the matter out of the court system.
· Right to counsel at common law is right to privately (not publicly) supported legal representation
· In some situations section 7 of Charter requires state-supported legal counsel for a party in order to ensure fair hearing: New Brunswick (Minister of Health and Social Services) v. G.(J.), [1999] 3 S.C.R. 46
· Courts very reluctant to limit right to counsel
· Judicial familiarity with role of counsel

· Perception that parties may need help from counsel to present case effectively

· Perception that counsel can facilitate efficient running of hearing and assist their client

· Different considerations arise in respect of claims by parties and witnesses to be represented by counsel.
Less likely to allow W to bring counsel – the W does not have interests at stake to the extent the party does. 

Joplin v. Vancouver (City) Police Department (BCSC, 1982)

Joplin was a major union guy – that is the background. 

If being charged with minor offence, then can only have a member of the municipal police force assist you, only for bigger stuff can you bring in a lawyer. 

Charged with swearing at member of public. Wanted to bring his lawyer, told that he was not allowed to – so went to court to challenge the ruling of the ATB. 

· Police Act Regulation restricted right to legal representation in “minor” discipline cases
· Regulation held to be ultra vires
· Legislature presumed not to have conferred power to make regulations that are unfair and breach principles of justice (p. 133, ¶¶79-80)

· BCSC decides case on basis of common-law principles, not the Charter – why is this important? (
Charter was very new at this stage, no liberty interest here etc, was economic right so may not have got same result with charter. And if had been a charter defeat, then gov would not have been able to relegislate to override the right to counsel. 
The regulation is allowed under the statute, but the conferring section is broadly worded and does not clearly suggest that such regulations should be passed. 
McEachern says that will not read statute to abrogate common law rights unless the section is very clear. 

McEachern says that it is a serious matter even if classified as minor by the regulation – must look at the consequences – harm to reputation etc. 

Says that member of public cannot be expected to know about evidence and c-e.

Right to counsel is the “most important” part of procedural protection. 

Says that the regs exceed the J conferred by the statute, is ultra vires, so the regulation is of no force and effect. 
Here the common law nullifies the regulation enacted under statute – consider this in the context of the hierarchy discussed at the start of the course ( vigour of common law. 
Regulation should generally trump the common law, but here, although is not common law actually trumping the regulation, that is the net effect because the courts says that the regulation is ultra vires because not allowed by express language in the statute. 
A statute’s incompatibility with pf will only be a problem if is a quasi constitutional statute – if was a regular statute that was not clear enough to override the right, then could just change the statute, but constitutional statutes cannot easily be changed. 
Parrish v. Canadian Transportation Accident Investigation & Safety Board (Fed TD, 1993)

Investigation into collision between freighter and BC Ferry. Board wants to conduct investigation, but not concerned with criminal or civil liability. 

But this fault finding investigation may have implications when go to civil or criminal proceedings, or could get disciplined by the union, professional body etc. 

When counsel was denied standing, the captain refused to testify – can the board compel the captain to testify w/o counsel present? –is there some subpoena power?
Have to stop the ATB to go to court – this is why ATB’s do not like counsel at ATBs.

· Board conducts safety investigations into transportation accidents but does not assign fault or determine civil or criminal liability
· Board sought to prevent captain of ferry that collided with freighter from appearing with counsel while a witness at its investigative hearings

· Fed TD holds that to do so would violate the rules of procedural fairness
· Relevant factors in deciding whether fairness requires that witness be represented by counsel include (p. 138, ¶45):
· Characteristics of proceeding / report

· Possibility of penalties

· Nature of publicity attached to proceeding

· Capacity of individual to protect interests

· Importance of controversy to individual

Board said that the role of the board was not to assign fault, just want to find out what happened. 
Board says that captain’s counsel can review the report flowing from the investigation; captain argues that it will be too late by then.

Board says that can rely on BCEA and CEA – but the captain’s testimony may still lead to other evidence which they can then use against him. 

Court says that captain is required to appear, and to disclose documents – says that this removes the right to silence. 

Board says that only reputation is at stake, not livelihood – bad argument, courts generally value reputation more than livelihood. 
Board says that efficiency and economy means that should not allow counsel – bad argument, courts generally do not accept these as justifications for removing procedural protections. 

Court “totally disagrees” with suggestion that there is no duty of fairness at all.

Para 67 – board offers only one valid argument, that there presence would frustrate the urgent business of the board, but court says that captain in a moment of stress will not know to invoke CEA and BCEA, and that need some check on questioners going crazy. 

Says that need for expediency does not outweigh protection of WITNESS – note that here it is W’s that are being given protection, not actually accuseds. 

f)
Decision on the Record and Reasons

· General Principles

Angus says that this is a huge factor, this is the flip side of the obligation to disclose i.e. “Decision on the record” means that you base your decision only on what you disclosed. Cannot wonder off and base decision on some undisclosed factors. 

This generally becomes a factor after the hearing, when you realise that they decided on some other grounds.
Adjudicative facts = facts unique to the dispute – who did what to who. These are things on which evidence must be led, and parties must be given a chance to challenge them. The adjudicator cannot do their own research on this. 

Legislative facts = not dispute specific, can be factual or legal, they do not turn on the idiosyncrasies of the particular dispute. e.g. Victoria is the capital of BC – do not need c-e on this. The name is confusing – legislative facts have nothing to do with legislation, just deals with facts not affected by the details of the particular case. 

The idea with specialist tribunals is that have qualified judges making decisions, but then do they bring preconceived adjudicative facts? That is not really allowed. 
The adjudicator may not even know that they are bringing adjudicative facts to the table – in property evaluation hearing, adjudicator may be biased to a particular method of property evaluation, party may say that what method should be used is an adjudicative fact while the adjudicator thinks that it is obvious which method should be used and think that that is a legislative fact. 

Legislative facts (also called “official notice”) is equivalent to judicial notice. 

Angus is weary of official notice, says that there is very little that is undisputed. 

General view is that all important legislative facts should be raised at the hearing. 
What constitutes bad faith – this could be legislative facts, but is actually something that the parties will want to make submission on. 

· Special branch of obligation to disclose
· Generally an issue after hearing is concluded rather than during hearing

· Distinguish two types of facts

· “Adjudicative facts” relied upon by decision-maker must be presented at hearing where affected parties can challenge them

· More flexibility if decision-maker relies on “legislative facts” or legal arguments not presented at hearing (official notice)

· General view is that all important “legislative facts” and legal arguments should be raised at hearing so parties can comment.
· Until Baker common law generally imposed no obligation on administrative decision-makers to provide formal written reasons for decision

· Baker changed common-law rule to require written reasons in certain circumstances (p. 149, ¶43) although adequacy of reasons will be decided flexibly (p. 149, ¶44)
Until Baker, did not require ATB to provide formal written reasons.

When we say “reasons” we mean formal written reasons. 

There is now a generalised duty to provide reasons, but the law is flexible about what it requires when it comes to reasons. 

Reasons are the way that you verify that the decision was made on the record – so the topics are linked. 
Court will also require reasons when there is a right of appeal. Need to know what the thinking of the first judge was if are going to have an effective appeal. 
Think of jury verdicts v TJ reasons – is harder to appeal jury decision because cannot point to flaw in the logic. 

Reasons for not giving reasons – is lots of work, more chance that your decision will be picked apart. 

Admin1004 – Afternoon lecture. 

The issue of “reasons” again shows the blurring of process and substance – giving reasons is supposed to address need for procedure i.e. so we can check that correct reasoning was done. But then when you attack reasons, saying that did not consider this or that, then you start to look at substance. 

So courts are a bit weary of requiring reasons for procedural grounds, when they know that it will affect substance down the line. 

Kane v. University of British Columbia (SCC, 1980)
Academic disciplinary matter. 

Computer science prof – ran a consulting service on the side, was using university resources for the computing business. Back then access to computers was a real asset. 

There was a meeting with the president of the university which A and his lawyer attended. Decided that he would be suspended, then he appealed the presidents decision before the board of governors. 

A never questioned guilt, but said that punishment was harsh. 

President and A made submissions to board. 

At the end of the board hearing the A and his lawyer were asked to leave, but then the president stayed behind and answered questions on some of the evidence. 

· SCC: decision by UBC Board of Governors to discipline professor quashed because President discussed facts of case outside of hearing
· Note summary of natural justice principles (pp. 142-143, ¶11), including principle of no ex parte hearings

· Dissent (per Ritchie J): concern regarding elevation of proper procedure over proper result

BCCA and TJ both said that A had no claim. SCC disagreed. 

Was an argument about the dual role of the president as the initial decision maker, and then also being a designated member of the appeal panel, but the SCC did not address that because, gave affect to A’s appeal on the basis of the presidents comments after A had left the room. 
Said did not need proof that the president acted to detriment of A, it was enough that it looked bad when the president provided them with additional facts ( process is an independent value, process must not be defective.
SCC said that the board can choose its own procedure, it is not a court, but must observe natural justice (which we call pf today), and high standard is required when livelihood and reputation at stake. 

Ex parte is the exception, need clear legislative or other authorization. 

Said that the board should have given A an chance to answer the additional facts that the president gave the board. 
These were adjudicative facts that were adduced by the president – so cannot do ex parte. 

The statements of the president were not part of the record, so could not base decision on them – this is the decision must be “on the record” principle. 
In this case lawyer played tennis with member of board, else would not have known about the presidents additional evidence. 

Dissent of Ritchie
He accepts the general principles of the majority, but he says that where acts are of an official nature, there is a presumption that the acts were done properly, and that the comments would not have been offside. And should not assume that board considered inappropriate factors unless there is evidence to suggest that they did. 

But these are not professional decision makers, they are just professional people – how do they know what is admissible or otherwise. He is saying that process is not really that important – this view is not accepted. 

Can be debate on what is on the record – disputes on what was on the record not likely to pertain to legislative facts.

Baker v. Canada (Minister of Citizenship and Immigration) (SCC, 1999)

Many relevant aspects of the case, here concerned only with provision of reasons. 

A came to Canada as visitor in 1981, then stayed and had 4 children while in Canada. 

Was ordered deported, but applied for exemption to the requirement to apply for permanent residence from outside Canada on H&C grounds. 

· Refusal of request for humanitarian and compassionate (“H & C”) relief from deportation order
· Does official refusing application have obligation to provide written reasons for decision?

· SCC: yes, but provision of notes made by subordinate official making recommendation to decision-maker discharge that obligation

· Some form of written reasons required where decision has importance for an individual, where there is a statutory right of appeal, or in other circumstances (p. 149, ¶43)

· SCC: “flexibility” required in determining whether obligation to provide reasons satisfied (p. 149, ¶44)
· How much flexibility?

· SCC seems influenced by the administrative decision-maker’s actual practice
· Is this type of pragmatic calculation appropriate?

· Risks with using existing practice to identify required procedures?
This case deals with duty to provide reasons at all, not really to do with the adequacy of the reasons.

When A requested reasons, she was given notes of staff member that had been used by the decision maker. 

A complains that was not given pf because did not get reasons from the decision maker, only got from the other staff member. 

Until this case, the Shah case governed and did not need reasons for the decision.  Shah also said that notes on the way to reasons were not to be considered as reasons. 
LHD said that requiring reasons ensures that DM thinks carefully about it, and goes through the right process, and the affected party feels more acknowledged. 
Argument that reasons may lead to DM being less candid.

Accepted that do not need long and eloquent decisions. 

SCC plays with the content of the duty, rather than saying no duty to give reasons. 

Says that can be flexible in terms of what kind of reasons you require. 
Said that must give reasons in certain circumstances – this changes the old position. 

Should give reasons, not always, but must when 

1. important to individual, 

2. when statutory right of appeal, or 

3. “other circumstances”. 

So SCC kinda gives a test, but leaves it open. 

Says that should have given reasons in this case because of how important it was to the A. But says that the reasons in this case were adequate, even though they were not the reasons of the DM, but of his subordinate. 
SCC says that this is part of the flexibility that is necessary when we say that ATB must provide reasons. 

So must give reasons, but not very high standard for what constitutes reasons. 

In this case the subordinate did not think that what he was writing was going to be official reasons, even says that it is only an opinion, and that it may be appropriate to review it. 

Was a bit of a step for the court to say that these are reasons, we know nothing of what the actual DM thought. 
Is a difficult decision – where does the decision actually get made? Is the final person just rubber stamping the lower decision. 
I think that the final person should at least indicate that they adopt the written reasons, in this case the notes.

Via Rail Canada Inc. v. Lemonde (Fed CA, 2000)

This is post baker, so required to give some reasons, but what is the standard for those reasons?

Attendant can come free of charge, but they must be able to help you board and de-board. 

Argument that boarding and de-boarding is the duty of the railway. 

· Challenge to adequacy of written reasons for decision requiring alteration of VIA Rail Tariff to accommodate disabled passengers
· Fed CA: reasons inadequate

· decision set aside and matter remitted to different panel of Agency to conduct new inquiry

· no statutory duty to provide reasons but Agency’s rules required reasons – duty fulfilled only if reasons provided are adequate (p. 153, ¶21)

· Question of whether Agency’s reasons adequate different from question of whether result reached by Agency is sound in law
· Agency’s reasons held to give insufficient indication of factors that influenced Agency to conclude that existing tariff represented an “undue” obstacle

· Fed CA: Agency must identify all relevant factors and balance against each other
Agencies own rules say that should give reasons, but can give them orally according to the rules. 
Said that there needed to be a balancing of interests, and the reasons given did not describe this balancing process. 

Said that although statute did not require reasons, the rules said that you could give reasons orally or in writing, here they opted for giving reasons in writing. 

In regulated industry, written reasons help the regulated parties to know the law. 

Cannot just repeat submissions of the parties. Must make findings of facts and discuss the relevant factors. 

Adequacy of reasons measured by ability for Via to formulate policy based on the reasons. 

Said that did not give adequate reasons in concluding that it was an obstacle, or in concluding that the obstacle was undue. 

Said that requiring the attendant to be able to board de-board the disabled person, how can that be an obstacle, such requirement actually assists the disabled person. 

How can it be undue when they need to be able to help with on board tasks, on what basis is the distinction made. Undue is not an absolute term, must discuss what is due before know what is undue ( must do balancing process.
Here the DM did not refer to s.3 of the Act, court says that they probably did not consider it. 
This is different to the usual conclusion when DM does not refer to a factor, normally assume they did consider it. 

Here the court is quite strict on what the reasons must contain. The statute was quite relaxed, said that could be oral reasons, but court says that need detailed written reasons. 
This was a procedural complaint, but the court looks at the content of the decision – gives list of things that the board should have considered – get the impression that appeal court did not like the decision substantively, so when doing “procedural” review, they changed the substantive outcome. 
This case proves that process and substance are totally intertwined. 

This was a policy decision, if anything would need better reasons in Baker which was a non-policy decision, but the standard seems to be higher here. But to require reasons like this in Baker would bring the immigration department to a halt. This was a formal procedure, so this suggests that this Via decision should have better reasons. 
This case is the high water mark of the application of Baker in terms of requirements for reasons. 
Congrégation des témoins de Jéhovah de St-Jérôme-Lafontaine v. Lafontaine (Village) (SCC, 2004)
Wanted place to build a church. Wanted to re-zone residential area, but then would increased property taxes on other residents in that zone, so rejected this application, and gave detailed reasons. Building inspector showed them on a map where they could get land i.e. showed them the P3 zones.

But then there were 2 further applications. 

· Denial by municipality of rezoning application to facilitate construction of Jehovah’s Witness “Kingdom Hall”

· Did procedural fairness require municipality to give reasons for its decision and, if so, did municipality fulfill its obligation?

· SCC: Municipality had a duty to give reasons and breached it

· Majority (per McLachlin CJC): five Baker factors suggest that procedural fairness required municipality to evaluate application carefully and to give reasons for refusal (pp. 160-161, ¶12)

Arbitrariness and a breach of procedural fairness may be deemed to have occurred if an administrative decision-maker has a duty to give reasons and refuses to do so (pp. 160-161, ¶12)

Requirement of reasons serves fair and transparent decision-making, reduces chances of arbitrariness, and cultivates public confidence (p. 161, ¶13)

Remedy confined to remittal back, rather than granting of rezoning application

· Dissent (but not on this issue) (per Le Bel J): agreed that municipality obliged to give reasons, and that municipality breached duty

Administrative law cannot form basis of decision since applicants declined to base their case on those principles

Only argument before the court was infringement of religious freedom, and existence of available land in P-3 meant that bylaw confining places of worship to P-3 did not infringe

· Major J declined to address procedural fairness issues, including duty to give reasons

Admin1011
Were looking at the right to reasons. 

Lafontaine case – did municipality have to give reasons for denying rezoning for church?
McL 
Said that the rejection of the first request was OK, reasons describing tax problems because places of worship are not taxed and so other peoples taxes would go up, so that was all OK. 
Then building inspector pointed out P3 zones on map. SCC said that this conduct was all OK. 

Then congregation applied again for rezoning because not able to find P3 zone. 

This application was summarily dismissed. SCC said that the reasons provided on the second application were inadequate. 

Then applied for a third time, again summarily dismissed the application, and this time said that they had discretion under statute, and that they would not give reasons because they did not have to. 

SCC said that there was a duty of fairness when giving reasons - para 3, then SCC considers the content of the duty and applies the five part test. 

Even though is a political decision, cannot deny application in an arbitrary way. 

The absence of an appeal provision requires enhanced procedural protections. 

Right to worship is very important. 

Deference to decision maker – should be deference because municipality has more expertise than court in reviewing applications, but here the municipality did not use their expertise, so no need for deference ( if you are smart bigots then court will not defer to your smartness. 

So here there was a duty to give reasons, and did not, so are deemed to have acted arbitrarily. So we have come a long way from the pre baker position. Here they did not know they had a duty at all, but court says that did have a duty and deemed to have acted arbitrarily if failed to give reasons. Here there was no duty when they wrote the letter i.e. was pre Baker, but that is how the common law works, what we say the law is today is actually what the law always was. 
This is a case of no reasons, not inadequacy of reasons. 

Dissent:

Generally LeBel and Binnie are the best admin law judges. 
LeBel says that it is important that the TJ found that there was land available in P3, and that the CA was not justified in overturning this finding. 

LeBel says that the issue was whether it compromised their freedom of religion, and because there was land available, you cannot say that your freedom of religion has been compromised. 

Then LeBel says that the appeal does have admin law issues, but that they argued it as a constitutional case, and did not argue based on admin law, so admin law cannot form the basis of the decision. LeBel says that will not save the parties from their bad strategy – Angus totally agrees, how can it be fair to the other side to decide the case on a ground that was not even argued – supposed to be an adversarial system. 
LeBel says that they did make a fairness argument, but did not focus on the issue of reasons, and so not right to decide the case on reasons. 
LeBel then says that if reasons had been argued, then he acknowledges that the municipality did not act appropriately in the rejecting the applications. 
So the majority and minority agree on the issue of reasons, but just don’t think that the majority should decide the case on a basis that was not argued. 
Could say that it is a breach of duty to be fair to decide the case on ground not argued. 
Problem 8 p167:

Condominium statute under which can take away builders license. 

Is a fund for claims against builders who have gone out of business. 

Chow is a resident in a noisy unit, says he was promised double glazing. 

Investigator took notes during site meeting, then there was a hearing.

Buildcor wants the notes from the site meeting. 

So this is a disclosure / discovery question. Is more discovery, we do not know that the notes will be give to the decision maker, if they do go to the decision maker, then have a disclosure issue. 
When the decision maker refers to the notes, then that is clearly a disclosure issue, were the notes put into the record, if they were not put into the record, then we have a problem of decision on the record. 

As soon as notes are given to the decision maker during the hearing, then they are officially part of the record.
But if the notes are not passed to the DM, it will not be on the record, and will be unacceptable even if the notes were given to all the parties. 

Then the board found in favour of Chow, but relied on their own knowledge in making the decision, knowing that builders normally use sound proof glass. 
Adjudicative facts v legislative facts – here they are deciding adjudicative (was sound proof glass promised/installed in this case) facts using their own knowledge. 

But could argue that they are chosen for their specialization and are therefore allowed to use their knowledge.

Angus views very little as legislative facts – sees most issues as adjudicative, in most cases the parties would want to say something on the issue. 
Board could have bought up the issue of industry practice in the hearing, would that have been better. I think yes, better to raise an argument before the parties and then let them argue it, than to “raise” it behind closed doors and decide based on that like they did in the Lafontaine case above. 
Here you should first consider whether reasons should be given – is there a duty, is there a statutorily imposed right to reasons? Is there a common law right to reasons – consider Baker 5 part test and get to a result. Obviously, do not assume that reasons are required. 
Problem 9 p167:

BC residential tenancy board. 
Tenant is being noisy, was given notice of eviction. 

Arbitrator heard each side of the story i.e. from tenant and landlord. 

Here we are assuming that there is a duty to give reasons. 

Whether or not there was a duty to give reasons, they were issued here. But whether you can critique the reasons, depends on whether or not there was a duty to give them in the first place. But then could argue that when you issue reasons, even if you did not have to, then you must give adequate reasons ( in exam the question will be designed such that we will have to first determine if there was a duty to give reasons, and then whether the reasons given were adequate i.e. will not be given a scenario where reasons were given when not required. 
General view seems to be that the reasons here were not adequate, that where you live is a big issue and this would up the standard which the reasons have to meet. 
Via rail – must consider the adequacy of the reasons in light of the purpose of the statute. Classification of the purpose of the statute is critical. 

Could argue that the purpose is to resolve cases quickly, only get 1 week to give decision, and that only get paid a little - $300 flat rate. So this suggests that only need to spend a few hours on it – so are via rail type reasons necessary. 

g)
Speedy Hearing

· General Principles

· Sections 7 and 11(b) of Charter establish right to speedy trial in criminal context
Ascot decision, I think that is what he said. 
· Charter often inapplicable in administrative setting
But can strike down for unreasonable delay – but is almost impossibly high standard – must have resulted in inability to have fair hearing, or that would BTAOJID.
· Common law doctrine of abuse of process may permit administrative proceedings to be quashed for unreasonable delay
· Very high threshold: delay must result in inability to obtain fair hearing or harm must be such that continuation of proceeding will bring system into disrepute
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Blencoe case came after Morgentaler which said that s.7 includes mental stress. 
Then there was also a custody case where SCC said that wherever there is a decision of ATB that affects mental wellbeing, then that affects s.7. 

Blencoe was provincial cabinet minister accused of sexual harassment. 

Took a long time for the case to go to trial. 

B asked for particulars of the complaint. 

Was eventually given copies of certain documents. 

Then there was a threshold decision as to whether the commission would proceed with the complaint, decided that they would. 

Then B was told that had assigned an investigator. 

B given a copy of the investigation report, had time to give a response. 

Then the complainant got a chance to respond to the report. 

Then took 2 years to decide if should refer it to the tribunal. 

So there was a long delay, but there were always things going on – cat and mouse game to obtain information by B, with resistance by the minister.

There was a 5 month period of inactivity. 
Case was argued under s.7, B said that the 32 month delay breached is charter rights. BCCA accepted B’s s.7 argument.

At the SCC the s.7 argument failed. So the SCC judgement rejected the argument that was made, and decided it on other grounds.

The court split 5:4 – today there are only 4 of them left, 2 of which were on the minority – so that is why the minority view in this case is important. 

· Blencoe v. British Columbia (Human Rights Commission) (SCC, 2000)
· Former NDP cabinet minister sought stay of human rights proceedings on grounds that delay in processing sexual harassment complaints violated his rights under section 7 of Charter
· Case argued under section 7 of Charter on assumption that delay rights could not be asserted absent the Charter
· Charter argument failed
· Majority (per Bastarache J): section 7 inapplicable

· Minority (per LeBel J) did not rule on section 7 applicability

· Majority: common law doctrine of abuse of process may call for stay of proceedings if:
Delay prejudiced ability to receive fair hearing through inability to prove facts necessary to respond to complaints (p. 175, ¶¶101-103);

delay caused significant psychological harm, or stigmatized person’s reputation, such that continuation of proceedings would bring system into disrepute (p. 176, ¶115); or

continuation of proceedings would constitute oppressive conduct to the point of being contrary to the interests of justice (p. 177, ¶120)

s.7 extends beyond criminal law, but if there is no infringement of SOP or liberty, then the argument fails at the start. 

Said that any time the administration of justice affects a person’s mental wellbeing, that will invoke s.7.

In this case liberty was not activated. 

SOP – need serious state imposed psychological stress. In this case it was the media scrutiny that caused the stress, so it was not state imposed. 
Says that the stress in this case did not deprive liberty or SOP. So s.7 is not activated – violation of dignity is not a stand alone interest protected by s.7. 

Then the SCC went on to consider arguments that were not made by B.
Court admits that it told counsel what issues it would consider, and that they should argue it – is this good, because ensures all issues covered, or is it contrary to the adversarial system, Angus thinks the latter. 

Considers prejudice to the fairness of the hearing – says that this is an issue, so Charter failure is not the end of the story. But will only stay proceedings in most extreme cases – would need significant prejudice, must impair ability of the party to present its case. 

B alleged that two W’s had died, and others had lost memory, but this was not enough for the TJ or for the SCC. 

After finishing with the fairness aspect of the delay, the SCC looks at other effects i.e. whether unacceptable delay could be an abuse of process even if fairness not compromised – says is possible, but not in this case. Need inordinate delay that causes significant psychological harm. But few lengthy delays will meet this threshold, must be delay that would bring the system into disrepute. 
The delay in this case was not inordinate – handled it the way they handle all of the complaints. 
SCC considered the typical processing times for other cases. Reasonableness of the delay will be decided in reference to the system, so if system is slow, then delayed cases will be allowed to go ahead because that is the norm. 
· Majority held that
cases meeting  “abuse of process” standard very rare (p. 177, ¶120)

delay in this case did not warrant stay of proceedings at common law

Lengthy delays in processing cases common in other human rights systems (p. 177, ¶129)

Blencoe’s case therefore not unusual

Angus prefers the minority opinion of Le Bel. 

Says that was argued on charter issues, but the issue should have been the role of admin law when have delays in ATB’s.

Said that if the proper admin law procedure had been applied, the TJ would have specified a remedy i.e. told them to hurry up.

Says that cannot have stay of proceeding unless extreme case because of the interest of the complainant – note how majority did not even mention the complainant – Angus likes that LeBel is considering the complainant.

LeBel says that unnecessary delay has always been a problem. 

Said that B was subject to unreasonable delay – and it does not help to say that it wrecked only your life and not your hearing. 
Says that should look for remedies other than a stay where there is unreasonable delay – it is not a binary stay / no stay situation. 
Says that delay is partly necessary – need time to prepare arguments etc. 
Said that must consider the nature and extent of the delay, and the nature of the ATB.
Said get general delay and individual delay, also get systemic delay which is a subset of general delay (I think).

Said that there are three factors
1. The time taken, compared to the time inherently required

2. The causes of delay beyond the inherent causes

3. The impact of the delay. 

Said that should not have hard and fast rules, should consider the factors in every case. 
· Minority: more flexible standard of unreasonable delay
considers amount of time taken compared to inherent time requirements, causes of delay beyond inherent time requirements, and impact of delay (p. 181, ¶160)

delay in Blencoe’s case was unreasonable

stay of proceedings not appropriate in every case

Said that in this case there was an abuse of process, then for the remedy must be context sensitive just like were when deciding whether the delay was unreasonable. For the remedy must consider the complainant and also the public interest. 

Said that could have ordered an expedited hearing, or costs which can also be a remedial tool.

Stay should not be used except for extreme cases – those that compromise the fairness of the hearing (O’Connor v. The Queen – cited in the case).

When the hearing will be fair despite the delay, and the delay is not a severe case of AOP, then should order expedited hearing, which is what should have happened here at an earlier stage. And LeBel would also have given B costs with his expedited hearing. 
Funding is normally the reason for delay. So SCC is really saying that should spend more money on human rights ATB. 
Majority was not prepared to micro manage the process telling the ATB’s how to run, they know that provincial governments are strapped for cash. 

Eventually one of the complaints was settled, the other one went to a hearing and it was found that the harassment did occur. 

Since the SCC has changed quite a bit since this case – will be a close call if there is another delay case at the SCC. 

But a key point coming from this case is that even if your charter rights are not activated, you still have rights under admin law when there is a delay. Before this, you had only charter rights.  Now the minority gives reasonably useful rights, the majority gives a bit less, but still more than was available under the charter. 
3.
Legitimate Expectations
Desire to hold public officials to the decisions that they make. 

Gov is supposed to be allowed to change its mind – the flexible policy process. 

But sometimes people are injured by policy shifts. 

In contract law there is the notion of estoppel. LE is the equivalent doctrine in the public law domain. 
Statements or even conduct may lead to LE. 

The doctrine is limited to procedure – so have to make the distinction between procedure and substance. 

Baker determines the content of duty of fairness, and LE has used the Baker analysis, even though LE was around long before the Baker decision. 

LE normally comes up in the rule making context. 

You generally do not get fairness in rule making - Knight, but under LE you may be able to argue for fairness in rule making. 

LE is more useful near the bottom of the continuum of pf – where you otherwise do not have a right to pf e.g. in rule making. 

Detrimental reliance is required for estoppel in contracts, but that is not the case of LE. 

· General Principles

· Common law affords a remedy in some situations where a decision-maker wielding public authority reneges on a promise that creates (expressly or by conduct) a “legitimate expectation” of a particular procedure being followed
· Extends only to procedure, not substance

· Consider whether detrimental reliance should be required
Mount Sinai Hospital Centre v. Québec (Minister of Health and Social Services) (SCC, 2001)
· SCC requires Minister to issue modified permit permitting hospital to offer short-term and long-term care facilities
· Hospital contended that it relied on promise of permit, which created “legitimate expectation”

· Majority (per Bastarache J) decided on basis that a prior exercise of discretion bound the Minister
Was originally a long term facility, but then changed to be more short term facility. This change was supported by the government. 

Most of the short term patients came from Montreal, and now that more short term, it was not convenient to be in the rural area it was – wanted to move to city. 

The centre wanted the permit altered to be partly short term, it would allow them to raise money more effectively if they were officially long and short term, as opposed to just long term. 

Ministry said that they would issue the permit after the move, and subsequently reaffirmed this promise. 

Then the ministry would not approve the permit, it said that to be short term you had to provide certain services, and the centre did not provide such services, and the province did not want to fund those services. 
The CA found that the minister had effectively issued the permit already.

Bastarache said that the minister was bound by the previous exercise of his discretion to issue a new license i.e. says that the minister had already exercised the discretion, and cannot undo what he had already done. 

There was no discussion of LE by the majority. 

· Minority (per Binnie J) decided on basis of ordinary rules of procedural fairness and on “patent unreasonableness” of substantive exercise of discretion
· unnecessary to invoke “legitimate expectations” doctrine

· (obiter) doctrine restricted to guarantees of fair procedure (not substantive outcomes)

· (obiter) applicant need not establish detrimental reliance to invoke “legitimate expectations” doctrine (pp. 192-193, ¶¶ 30-31)

Admin1018
We were looking at legitimate expectations. 
Bastarache said that the minister had made the decision, and it was now too late to go back on it. 

Binnie agreed in the result, but Binnie discussed legitimate expectations. 

Agrees with majority that it is not true to say that the permit was actually issued, but just not handed over. Nothing is done until it is done. 

Binnie says that there is difference between deliberation stage and the actual decision being made, but Binnie says that it is hard to say when the line was crossed, so does not like Bastarache’s approach. 
Is the mere allegation of an exercise of power enough to say that the decision has been made? – is hard to tell when the decision is made.

Said should rather look at the relationship between the minister and the hospital. Said that subsequent ministers confirmed that the change of operations was in the public interest, and that the hospital relied on all of these statements. 
Wording of the statute is that revised permit “shall” be issued if it is in the public interest. Strange to have “shall” when it depends on discretion. 

This is not a standard application and rejection, there was a long relationship in which there was understandings and reliance. 

It became clear what the public interest was, the ministers and the hospital worked together, and the minister encouraged the hospital. If this was private law, it would be a breach of contract, but now that are in public sphere, the remedy is less clear. 

Minister argued that legislative intent was to be determined by the minister, that the statute is valid, that the minister is in touch with what is happening on the ground, but court says that it will give some relief. 

Hospital wants substantive relief via a new permit, they do not want procedural relief of minister being forced to meet with them. 

Binnie said that cannot have substantive relief in doctrine of LE. 

The theme of the hospitals complaint is that they were treated unfairly. The ministers discretion is not unfettered, but be used for the purpose for which it was granted. 

Binnie refers to the Baker factors. 

Binnie says that hospital did rely on the ministers representations. 
Binnie says that there is a duty, then moves onto the content.

In this case the hospital had no notice of the change in view, and no chance to make representations to dissuade the minister. 

Binnie is happy to set aside the minister’s decision, but will that be enough? The hospital wants more. 

Binnie refers to old cases, and says that although the law is expanding, the doctrine of LE only gives procedural remedy. 

Binnie looks at Canadian law, UK law, Irish law, South African law. Says that in England LE does protect substantive interest, but says that the role of LE is different in England than it is in Canada. 
In this case it is ministerial discretion that is being challenged, would be extreme for the court to decide it for the minister, so should rather just give procedural relief. 
Binnie does not want to blur the role of the court with the role of the minister. 
For doctrine of LE, you do not have to show reliance, or even that the person invoking LE was aware of the promise. So there is a lower bar for LE than for estoppel. 

Strange that can have expectation without awareness. But that is why Binnie sees LE as a way for protecting relationship between government and the public, rather than seeing it as a way of protecting one individual who has relied on a promise. 

Binnie says that whether you get a remedy should depend just on whether the minister has been acting fairly. 

If are going to have a low bar for LE, then must say that it only gives procedural not substantive remedies. Binnie says that this was laid out in the Canada Assistance Plan case.  

Binnie says that for now LE only gives procedural relief, but the law may develop in the future. 
Admits that is hard to distinguish procedural from substantive. But in this case will set aside the ministers decision, but could just have used pf to do this, and so do not actually need the doctrine of LE in this case. So all of Binnie’s comments on LE was obiter, but will still be applicable to future cases. 

We will see that ultimately the hospital did get substantive relief, but not under the doctrine of LE. 
Canadian Union of Public Employees v. Ontario (Minister of Labour) (SCC, 2003)
Issue of whether minister must pick arbitrators from the approved list. 

· Did legitimate expectation arise that Minister would nominate only arbitrators drawn from agreed-upon list?
· SCC: no
· To bind ministerial discretion, evidence must generally be sufficiently certain and precise such that (in private law context) it would have been able to give rise to a claim for breach of contract or estoppel by representation (p. 208, ¶145)
· Evidence of past practice equivocal (p. 205, ¶133)

· Evidence of alleged promise equivocal (p. 206, ¶137)
There was compulsory arbitration for the hospital workers because they were an essential service. 

HLDAA is the statute that requires to bargain in good faith, and then if fail you go to arbitration. 

Minister picks the third member when they cannot agree on one arbitrator, and when the two arbitrators cannot agree on a third. 
The statute gives the minister discretion to pick any person “qualified to act” as an arbitrator. 

Idea was that minister would only pick qualified people. 
Union argues that previously the minister only appointed people on the roster, but the minister argues that the roster was only one of the sources. 

Government made statements indicating that there would be a change back to the old system, union wrote letter asking for confirmation that would only be picking for the list, but there was no reply.

Then minister picked people not on the roster, and did not ask for union approval. 

Union argued that the doctrine of LE had been violated when the nominees did not come from the roster. 
Binnie rejects the application of LE in this case, says that the conditions precedent are not present:

Evidence of past practice – evidence is equivocal

Promise to return to past practice – this promise was equivocal. Says that the promise has to be certain and precise as required by estoppel, and it was not so in this case. 
What exactly was the “sector based system”, the system did not use just one method of appointment – so cannot say that there was an expectation of selection only from the roster, past practice varied. 

Said that the complication between grievance arbitration and interest arbitration also clouded the issue. 
So should still look for detrimental reliance because that would strengthen your LE claim, but if do not find reliance, or even awareness, does not mean that your LE claim will not succeed. 

Binnie first rejects it on past practice, and then looks at the promise, and says that there was not really one of those here either. 

CUPE was another attempt to get substantive relief out of LE i.e. to get particular arbitrator nominated, or could be procedural, just how you must pick arbitrators. But since the LE claim was not proved, they never got to the remedy stage. 

To be legitimate, the expectation must not conflict with the statute. So if statute says that no permit for hospital X, X cannot say they have a LE for a permit. 

So if you rely on person at city hall who said you could build a deck, even if you rely on them, will be no LE if statute says can’t have a deck. 
Problem 11, p208:
Agricultural land commission – can remove land from reserve and then you can use it for what you want. 

Then cabinet made a policy statement saying that should be more relaxed in the future, commission says it will apply this policy statement.
Friends of the earth are not happy with the policy statement. 

On previous occasions the commission had asked for public comment before making policy statements, but not on other occasions. 

Remember that there was no duty of pf when rulemaking. Here they are not adjudicating disputes, just making rules of general applications. 

This is a classic example of rule making – no pf, from Knight. 
But can you are for LE in rule making such that you will have a procedural guarantee. 

So was there the expectation of consultation?

Look at past practice – were consulted before prior to issuing policy statement. 

Also there was a speech saying that there would be more public consultation in the future. 
Could look for other sources of promises of public participation – do not need reliance, so could look for promises that you did not know about. 

The fact that they did not know of the speech does not mean that LE will not exist. 

Could argue that the promise is really vague. 

The past practice in this case is not consistent. Do not always ask for consultation. 

Should check the statute – could say that there is no duty to consult, in which case will not be LE. 

Could friends of the earth say that they represent the public at large, and that someone should have been consulted – this leads to issues of standing. But LE is generally between particular party and the DM, not between the public at large and the DM. 
If they later want to challenge specific decisions – then there will be standing issues. 
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When there is a duty of fairness there are two strands
· Right to a fair hearing

· Right to a neutral decision maker.

No one should be a judge in his own cause – translation of Latin maxim. 

D.
Right to An Impartial Decision-Maker

· If duty of fairness arises, what does it require in particular contexts?

· Procedural fairness spectrum draws on elements of court-based procedures

· Two elements to court-based procedures:

· right to a hearing (“audi alteram partem”)

· right to a neutral decision-maker (“nemo judex in causa sua”)

· person who hears case must decide
· individual independence and relationship to collective decision-making

· reasonable apprehension of bias

· institutional bias
· structural independence

1.
Who Makes the Decision?
a)
Person Who Hears the Case Must Decide

· General Principles

· Individuals who actually make a decision-maker’s decision must be those individuals who heard parties’ evidence and arguments
· Decision-maker must hear case in the manner prescribed by law (and generally must be present for entirety of evidence and argument)

· Decision-maker may have advisors, but advisors may not act beyond their advisory capacity
Deals with who is actually making the decision, is it the person in front of me, or some person in a back room. Not acceptable for some of the adjudicators to pop in and out of the hearing. 
Doyle v. Canada (Restrictive Trade Practices Commission) (Fed CA, 1985)
· Two signatories to Commission report absent for portions of evidence
· Fed CA: report set aside

· Dissent (per Marceau J): merely recommendatory bodies need not follow this rule
Was an order for investigations into particular company. 

Allegations that Doyle committed unfair practice. 

Doyle was not present, but was represented by a lawyer. 

Were three adjudicators, 2 of them were not there for the whole time. 

This is unacceptable, even if the missing adjudicator looks at the transcripts for the relevant time.

At all times there were at least 2 adjudicators present. 

A litigant is not truly heard unless is heard by all those deciding the case.
Absence of adjudicators goes to J of the court – is a big issue. 

The defence argued that the lawyer stormed out, and so cannot complain. Court said no, if leave you have waived the right to be heard yourself, but the judges will lose J if they are not there at all times for the other submissions. 

Judges must hear the evidence in the manner prescribed by law, not OK for them to just look at the transcripts. 

Majority says that the legislation requires that the judges attend at all time, not OK to just have 2 of them there at all times. 

Dissent says that majority read too much into the statute, and would be OK for them to look at the transcript. 

But there is a strong presumption at law that judges must be present at all times. 

b)
Person Who Hears Must Decide: Individual Independence and Collective Decision-Making

· General Principles

Assume from now on that the judges are all in the room for the whole time. 

Now consider when the DM’s are influenced after the end of the hearing, but before giving the decision. 

BCSC has about 120 judges – how do you ensure consistency of decisions?

In BCSC have doctrines of precedent and stare decisis which ensures uniformity. 

But in ATB’s there is not the same vertical structure, there is a horizontal structure, and the ATB’s have more flexibility. 

So how do you ensure discipline where there is no vertical hierarchy?

· Person who hears case must be free to decide it
i.e. free of external influence. 

· Consolidated Bathurst test: decision-maker may consult colleagues or staff but
· consultations must be voluntary
· must be no discussion of adjudicative facts

· parties should normally be permitted to make submissions about any new lines of argument that become relevant as a result of consultations
Bathurst was a case that involved the Ontario labour relations board ( SCC said that after the hearing is over, can talk to other board members about it, but 
1. The consultations must be voluntary for the DM in the particular case. But cannot have other 90 something ATB members trying to meet with the 3 actual decision makers on the panel.

2. There must be no discussion of adjudicative facts. Can only discuss questions of policy and questions of law. 
3. The parties should be permitted to make submissions as a result of issues arising from the consultation. 
Is not unusual for ATB to take legal advice from in-house or external lawyer – this is more about quality of DMing, here we are looking more at consistency of DMing, but there is still a decision by he who heard it concern when seek legal advice. So it is a related issue, but not directly applicable to consistency of decisions. 
Voluntary element – what if new ATB member feels pressured to check up before making decision. 

Is hard to draw line between adjudicative and legislative facts. 

What is an argument that is sufficiently new to justify new submissions?

Ellis-Don Ltd. v. Ontario (Labour Relations Board) (SCC, 2001)
Debate about the applicability of the test from Bathurst. 

The labour law issue was whether was whether a particular union remained the bargaining representative for a particular set of workers. 

Ellis-Don said would hire only electrical contractors from particular local. But then union failed to file papers showing that it was the bargaining party for Ellis-Don. 

Ellis-Don hired non union contractors, and then the union got upset. Ellis-Don said that they were no longer on the list, so were not bound. 

Para 8 – admitted that gave work to non union electrical workers. But said that the bargaining rights had been abandoned by the non listing of Ellis-Don on the papers.

After the hearing there was a draft decision – said Ellis-Don was all OK. 

Then the draft decision was circulated to the full board. 

The board meeting was initiated by someone who was part of the original panel – so OK so far. 

Then final decision came out – Majority found that there had been no abandonment of bargaining rights by non listing by the union. 

Then, para. 12, Ellis-Don was given a copy of the draft surreptitiously. 
Then Ellis-Don also found out about the meeting from the tipster. 

Ellis-Don claims breach of natural justice – went straight to court. 
Said that facts had been discussed at the full board hearing. 

Asked for board members to be examined, and for a stay of board proceedings. 

3 member panel of the Ont. Div Court said that members of the board were not compellable – higher courts refused to hear this issue. 

Then there was a judicial review ( SCC.

· Renewed attack on OLRB consensus table process where result changed after meeting of full Board
· SCC Majority (per LeBel J): evidentiary burden of showing breach of Consolidated Bathurst and Tremblay was not met
Para 28 – discuss policy factors behind institutional decision making. 

It is not the role of the courts to save ATB’s from their bad management and maverick decision makers – courts just supposed to correct errors of law. 

Said that Bathurst decided could be consultation, but that it was limited as explained above. 
Said that panel can discuss things with other ATB members, and that have the right to change their mind. 

There is a presumption of regularity of administrative decisions ( Assume that they acted legitimately unless there is evidence to the contrary. 

The appellant bears the burden of showing that there were improper discussions. 

The final decision did not explain how or why the decision changed. 

There was no direct evidence of improper dealings. 

After Ellis-Don was denied the right to examine the panel members, then they argued that the fact that the decision had changed means that there were improper dealings. 

Ellis-Don argues that there was a change in the view of adjudicative facts. 
Admits that hard to draw line between facts and law and “mixed law and fact”, and that if there is consultation it will likely include discussion of the facts. 

As matters get more particular, then cannot really distinguish the facts from the application of the law to the facts.  
This issue is the abandonment of bargaining rights, they clearly omitted the name. But was there a rebuttable presumption of abandonment?

LeBel said that it was a question of law that they changed their mind on, so no need to consult.

Ellis-Don were required to show an actual breach – did not do so. 

Tension between fairness of the process and the principle of deliberative secrecy. 

Deliberative secrecy favours admin consistency by allowing institutional consultation. 

Interests of parties v interests of decision maker who want to be consistent in their decisions. 

There is a tension between consistency and independence. 

How do you show actual breach if you are not allowed to examine the panel?

So how do you reverse the presumption of regularity? 

· Dissent (per Binnie and Major JJ)
· recognized that abandonment of collective bargaining rights has a policy component (p. 226, ¶81)
· but regarded that policy component as insufficiently discrete to allow it to be addressed by full Board without interfering with factual determinations made by panel that heard case (pp. 226-227, ¶¶82-83)
About 60 people were invited to the meeting to discuss the decision before its final release. 

Says that the change was a result of the board meeting.

Says that the board resisted all attempts by Ellis-Don to determine the reason for the decision. 

Says that abandonment of bargaining rights is a question of fact. 

Would allow the appeal because he who hears must decide – this is a fundamental aspect of admin law. 

There was likely a discussion about factual matters because there was a reversal on the issue of abandonment. 

Said that there was no discussion of the reason for the change. 

Said that the procedure violates the “policy but not fact” rule from Bathurst. 

Said that the initial decision should never have been referred to a full panel for discussion. 

Admits that the issue of abandonment does have a policy component, but in this case the change of view was on fact not policy. 
Binnie says that by comparing the initial and final decision, you can see that there was no change to the policy – it was the finding of fact that changed. 

Where you cannot safely segregate fact and policy, then should not discuss it at the full board meeting else you threaten the integrity of the DMing process. 

Notes that except with the consent of the board – cannot compel board members to testify on the process – statute says so. 
Safeguards are of no use if they cannot be enforced, we do need safeguards – says that Ellis-Don only needs to show reasonable likelihood that factual matters were discussed. Court must not be blind to the difficulty of proving bad dealings. 
Says that secrecy of the process may need to be relaxed in some cases to check the legitimacy of the decision. Or, if want to keep 100% secrecy, then must risk some decisions being set aside by the courts. 

If board does not want to consent to examination of the panel, then they must risk their decision being set aside. 

Binnie says that cannot have it both ways. If want deliberative secrecy, then must have risk of some decisions being set aside – and not insist on such high standard of proof. 

Angus says that abandonment is a question of fact, or maybe slightly mixed law and fact – deals with subjective intention on doing something.

Is a general idea of law that burden should be on the party best able to discharge it – the opposite of that is what occurred in this case with the presumption of regularity.
The majority is worried about opening the floodgates. 

The unions argument that they were only listing specialist contractors is plausible, but the process is what is unacceptable – Ellis Don should have been given a chance to respond to that. 

· Note theme of deliberative secrecy
· Majority: principle of deliberative secrecy, paired with section 111 of Ontario Labour Relations Act, means appellant unable to obtain direct evidence from those present at full Board meeting as to whether Consolidated Bathurst principles violated (pp. 218, 220, 223-224, ¶¶14, 35-37, 51-55)

· Dissent: OLRB cannot use deliberative secrecy to preclude appellant from obtaining information necessary to determine compliance with Consolidated Bathurst (pp. 226-227, ¶¶82-83)
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Problem 12, p230: Doctor misconduct hearing.

One of the 3 member panel leaves during the hearing. 

Then also find out later that the chair spoke privately to the head of the organisation, or encouraged her to take a hard line b/c the A had a bad reputation already, and chair then also spoke to veteran judge who advised on policy. 
Be aware of the question – here we are required to identify the grounds. 

First issue – one member left during the hearing, who decides must hear, this is a serious hearing – quasi judicial, not some licensing hearing. 

Doyle is the case to consider here. In that case there were two people coming and going.

In this case do we know that the one who left actually signed the decision – if only the other two signed it, and two is quorum, then there would be no issue. 

If the other two voted the same way, then college could argue that her vote would not have counted – but then could argue that if she had heard that piece of evidence then she may have convinced the whole panel to change its decision. 
Doyle said that must hear “in the manner prescribed by law”, but what do we know about the legislation here? Nothing. 

But generally will interpret legislation to require them to be present at all times, unless explicitly says otherwise. 

Conversation with chair – independent decision making. Ellis Don and Bathurst. 

The conversation here seemed to be about adjudicative facts. 

What about voluntariness – here the panel member was approached, which is problematic. 

And bad that it was the chair that did the approaching here – could have influence of authority. Also significant that it is Dr. Arbour’s first case. 

So the Bathurst criteria seem to be violated. 
Then for the third conversation – was voluntary, but there could be a concern that she felt compelled to go and speck to him. 

Adjudicative facts issue, seems OK here, but although is policy, that policy has a direct impact on the decision – fine line between policy and adjudication, but probably OK here.  

2.
Is the Decision-Maker Impartial?
a)
Reasonable Apprehension of Bias

Assume now that you know who the DM is, consider if they are impartial. 

Many DMs are appointed for the expertise, securities ATB, labour board, property evaluation board. 

DMs are human and bring subjective qualities to the process. Law acknowledges this and does not require DMs to be robots, law just tries to draw a line between predisposition and prejudgement. 

Some DMs also play varied role within the admin body. 

· General Principles

· Test: whether reasonable and properly informed person would form reasonable apprehension of bias (not whether decision-maker actually biased)
RAOB must be held by reasonable person, not by the party affected.

Must be reasonable person, not someone very sensitive. 

Must be person properly informed of all the facts. 

Need only an apprehension – fairness must be seen to be the case. 

Actual bias is still relevant, but is seldom the case and is hard to prove, so generally just try to prove RAOB.

· Generally demonstrate bias through

· Pecuniary bias (financial interest in case)

Quite rare – and very straightforward, so no cases on this in the materials.
· Prior association with party (Committee for Justice and Liberty and Pinochet (UKHL, 1999))

When there is a link with one of the parties before you. If become a judge, should not have ex firm members appear in front of that judge for a while – generally a 2 year cooling off period. Same when judge goes back into private practice, should not appear in court for 2 years. 

Pinochet case – Hoffman was the swing vote, and he had been a fund raiser for amnesty international, and now they were a party. So they had to rehear the matter, and Pinochet was extradited anyway. 

· Prior association with case itself (Committee for Justice and Liberty and Wewaykum Indian Band)

Quite rare – is when the DM actually worked on the exact case before, more than just being friends with some of the parties. 

· Attitudinal bias (prior expressions of opinion)

This is more common – when you gave opinions on this before, already said how you will decide these cases, so what is the point of making argument. 

RAOB is easier to prove than showing did not have decision on the record, where you have to show reliance on outside source. 

· Institutional arrangements can give rise to similar concerns
Will address this more later – but for now looking more at the internal thinking of the DM, this other topic focuses more on the way the institution can influence the DM’er.

For bias you still do a contextual analysis, but not the Baker analysis. 

Cases are very fact driven. Depends very much on the nature of the ATB.

Bias is a binary thing, are or are not, not OK to be a “little bit biased”. 

Committee for Justice and Liberty v. Canada (National Energy Board) (SCC, 1976)

Old case still the leading case – shows that law is stable in this area. 

Here there was prior involvement and prior association. 

After working on project, got appointed to national energy board, then two years later the consortium came for approval of the pipeline. 

Had 8 members, and panel of 3 picked from the 8, and Crowe was the chair of the 3.

Crowe prepared a statement regarding his prior involvement, and invited objections. 

There were 88 interveners, 8 objected to Crowe’s position. 
· Did NEB Chair’s prior involvement with pipeline planning disqualify him?
· SCC (5-3 split): yes

· Majority: “reasonable apprehension, which reasonably well-informed persons could properly have, of a biased appraisal and judgment of the issues” (p. 236, ¶29)

· Dissent: “apprehension of bias must be a reasonable one, held by reasonable and right-minded persons, applying themselves to the question and obtaining thereon the required information” (p. 237, ¶40)

· Why focus on apprehensions of bias rather than actual bias?
· Concern for appearance of propriety (p. 236, ¶30, per Laskin CJC)

· Concern that decision-makers not be exposed to examination (and that deliberative secrecy be preserved) (recall Ellis-Don)

· Difficulty of proving actual bias

· Less awkward for the parties
Decision went against the interests of some of the complaining interveners. 

Did the prior involvement disqualify Crowe from sitting - FCA said that it was OK, and that he did not play a lead role when he earlier worked on the project. 

SCC said (5-3) that Crowe should not have sat. 

Here there was no actual bias, but argued RAOB – is awkward to accuse the member of being actually biased. SCC says that Crowe’s role was more significant than the FCA thought. 

SCC said that the application was issued shortly after Crowe left the prior association. 

The actual decision takes place in para 29 – 31, is quite short actually. Majority states two tests in para 30, but they are less clear, and not that different from the test given by the dissent, so use dissent’s test. 
Dissent
Sets out the test quite clearly, and this has subsequently been quoted as being the test, partly because it is very similar to the test vaguely stated by the majority.

Points out that the board is not a court, and is more policy making like, and is expected to draw on its experience. 
Cannot apply rules of bias applicable to courts to this ATB – must be aware of what the nature and function of the ATB is. 

Then consider how the reasonable person would view the facts of this case in the context of the flexible model described.

Says that Crowe was only involved for a short while, and not at all the critical stages. 

Note

Apprehension of bias would be enough because concerned about the appearance of justice – so actual bias is not relevant. 

There is also deliberative secrecy – by focusing on the apprehension we avoid the need to engage in an enquiry of the deliberative process. With apprehension being the main issue, we do not threaten deliberative secrecy. 
If they are biased they would not admit it, and because of deliberative secrecy, you would very seldom be able to prove it – so difficulty of proof of actual bias has changed the way you prove the claim.

Also avoids awkward debate about the actual decision maker. Would not want to make a bias complaint, if you lose then you would have to go ahead with that adjudicator that you have just annoyed. 

Gomery got in trouble for comments to media – was he prejudging the case?

Newfoundland Telephone Co. v. Newfoundland (Board of Commissioners of Public Utilities) (SCC, 1992)

Complaint made to public utilities commission – then they did an audit by accounting firm, and then decided to have a public hearing.

Any Wells was a champion of consumer rights, expressed views on the subject matter of the complaint. 

Wells said that he would champion consumer rights as a board member. 

· Media comments made by Commission member during course of hearing on very issues before Commission
· SCC: comments created reasonable apprehension of bias

· Test shaped by board’s composition and function (pp. 245-247, ¶¶17-29)

· Mere consumer advocacy not disqualifying (p. 245, ¶¶19-20)

· Pre-commitment to policy direction vs. pre-commitment to issues before decision-maker (pp. 246-247, ¶¶27-29)
Again not suggesting that he his actually biased, just argue RAOB.

Then Wells made more offensive comments after the hearing was already underway. 

Said that the shareholders not the ratepayers should bear the cost of the huge pensions and salaries. 
Board split 3-2 and Wells was one of the 3.

Cory explains the diversity of boards, and that some need all three powers to be able to regulate adequately. 

Says that boards should be made up of members from all sectors of society – can have consumer advocates on the board. 

A consumer advocate can speak out on issues, and later sit on boards, although they must act fairly when on the board. Boards need not be only bureaucrats.

But an unbiased appearance is an essential requirement of boards. Again focused on the apprehension. 

The conduct of the members of the board must be determined by the nature of the board. 

If are a planning / development board then conduct must be so bad to give the impression that submissions will be futile, this is a higher standard than RAOB which applies to more adjudicative boards. 

During investigative stage you can make statements, but must not indicate closed mind or give impression that submissions will be futile – the statements made during the investigation stage in this case did not indicate a closed mind. 

But then when go on to the hearing stage, and the date was set, then parties entitled to expect that the conduct of the panel will not create a RAOB. So go from “do not show closed mind”, to “do not give RAOB”.

Some of the comments made during the hearing stage were unacceptable, so the matter must be re-heard. 

Baker v. Canada (Minister of Citizenship and Immigration) (SCC, 1999)
· Did comments of official making negative recommendation on application for H & C relief give rise to reasonable apprehension of bias?
· SCC: yes

· In multi-level decision-making processes, reasonable apprehension of bias test applies to all officials who play significant role in making decision even if not responsible legally for decision (p. 250, ¶45)
· SCC considered that Officer Lorenz’s comments did not disclose open mind or weighing of case’s particular circumstances free from stereotypes (pp. 250-251, ¶48), emphasizing in particular
conclusion that Baker would probably rely on Canada’s social welfare system for rest of her life (inconsistent with psychiatrist’s assessment)

suggestion from remarks’ tone that frustration with “system” interfered with duty to consider case impartially
· Even SCC would not hold up case history in Baker as exemplifying effective system of immigration control
· Was it irrelevant for Officer Lorenz to consider system’s shortcomings in assessing Baker’s eligibility for H & C relief from a lawful deportation order?

· Even if so, does taking into account an irrelevant consideration always give rise to a reasonable apprehension of bias?

· Does it matter which type of irrelevant consideration is taken into account?

This is the weakest part of the Baker decision.

Says that the well informed member of the community would perceive bias from the notes which were taken to be the decision. 

She says “open mind”, which is a mis-speak i.e. bad choice of language, that is too similar to the to closed mind test for investigative stage as we saw in the previous case. 

Says that if the person plays a significant role, they can be biased and taint the decision even if they are not the “official” DMer. This is the key point on Baker on the issue of bias.
This part of Baker is not one of the more commonly quoted ones.
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Looking at the test for RAOB – the test is uncontroversial, but applying it is difficult. 

· General Principles

· Test: whether reasonable and properly informed person would form reasonable apprehension of bias (not whether decision-maker actually biased)
I looked up bias in the dictionary – it just means predisposition. 
· Generally demonstrate bias through

· Pecuniary bias (financial interest in case)

· Prior association with party (Committee for Justice and Liberty and Pinochet (UKHL, 1999))

· Prior association with case itself (Committee for Justice and Liberty and Wewaykum Indian Band)

· Attitudinal bias (prior expressions of opinion)

· Institutional arrangements can give rise to similar concerns
Wewaykum Indian Band v. Canada (SCC, 2003)
Competing land claims – bands wanted compensation, not disposition of the opposing band. 

Binnie wrote the reasons dismissing the original claims. 

Then one of the bands made a FOI request for all documents that make reference to Binnie that were related to the litigation. 

A number of memo’s referring to Binnie were found and they related to this specific claim. 

Then the Fed AG warned the SCC about the FOI request and asked SCC for guidance.

The band then made a motion to the SCC to re-hear the entire matter. 

The Band argued that the province of BC should not have standing, but province argued that if they were a party on the main matter then they should be a party on the bias matter, the court agreed. 

Then Binnie sent memo noting his involvement and recusing himself – doing this Binnie kinda admitted that he was biased; if there was no conflict he would not have had to recuse himself.  

· Were the SCC’s unanimous reasons for judgment authored by Binnie J tainted by a reasonable apprehension of bias by virtue of Binnie J’s involvement in the litigation 15 years earlier in his capacity as federal Associate Deputy Minister of Justice?
· SCC: no

· Criterion for disqualification remains test expressed by de Grandpré J in Committee for Justice and Liberty (p. 256, ¶60)

· Inquiry into reasonable apprehension of bias a highly fact-specific inquiry (p. 257, ¶77)

· Passage of time a “significant factor” that “must inform the perspective of the reasonable person” (p. 258, ¶¶85, 88)

· Subjective recollection of Binnie J relevant, but not decisive (p. 259, ¶¶89-90)

· Even if reasonable apprehension arose in respect of Binnie J, would not have given rise to reasonable apprehension of bias in respect of remaining judges (p. 259, ¶¶92-93)

The test of de Grandpre was quoted as the test for RAOB.

There was no actual bias contended – so just consider RAOB.
Passage of time was argued, and that there were 9 independent judges making the decision. 

Band said that whether Binnie remembers is related to actual bias, not RAOB.

SCC said that test is for RAOB on serious grounds and that there is a presumption of judicial integrity. 

SCC said that no point in considering whether judge would have recused himself beforehand, said that judges are often over cautious, and may have recused himself when not legally necessary. 

SCC said that Binnie only played a minor role on the file itself. 
There were many SCC judges in history that have been senior justice officials overseeing 1000’s of files, and so cannot have those judges removed each time one of those files comes before the court – must have been recent and significant involvement. 
None of the individual issues are conclusive – but must load up the reasonable person with as much information as you can to sway them the way you want. 

Then SCC says that even if one member was under conflict – the rest of them are still independent – so SCC is saying that don’t even bother bringing a similar claim again, unless it was a 5:4 split and the dodgy judge was on the majority. 
Note how in Baker the weak link in the chain tainted the whole process, but here, there was a tainted person, but the rest of the process was unaffected. 

But if take the Baker “bad apple in the barrel” idea to its end, then could say that the whole SCC was now tainted – so who will decide the case. 

Imperial Oil Ltd. v. Québec (Minister of the Environment) (SCC, 2003)

Land was used by Imperial oil, and then was sold to a developer, and then developed into a residential complex. Then claims were commenced against the minister of the environment for negligence in supervision and approval of the property. 

Minister issued an order to Imperial oil to undertake soil studies and assess the pollution. 

Imperial Oil appealed this order as it was allowed to under the Act.

Imperial Oil said that the minister was biased, the minister was being sued, and they were involved before. 
SCC says that issue was whether the minister acted fairly in issuing the order – did the prior involvement and pending litigation make it impossible for the minister to act objectively.
SCC explains the procedural rules and guarantees under the Act, and says that they were all complied with in this case. 

SCC says that the minister is not acting like a member of the judiciary, but is actually responsible for many aspects of administration of the environment, and so you cannot apply the standard for judges to the minister. 

The standard of impartiality is lower for the minister, the statutes says that it is OK for the minister to act as he did in this case. 

Says that the CL will not trump the statute, and so if minister was acting under statute, then no claim can be made under the CL.
· Developers of land formerly used as petroleum processing facility sued Minister of Environment for negligent supervision of decontamination work

· Did Minister’s status as defendant give rise to reasonable apprehension of bias in respect of Minister’s order that Imperial Oil commission an expert study of soil contamination in the affected land parcels?
· SCC: no

· Duty of impartiality varies according to context to reflect decision-maker’s activities and functions (p. 266, ¶31)

· Legislative design inevitably placed Minister in conflict with those subject to the law being administered (p. 267, ¶33)

· Procedural framework did not require Minister to display judicial impartiality in managing legislation’s operation (p. 267, ¶¶34, 38)

Said that the minister was involved in policy making and management, not adjudication, when issuing the order – and acted within the statute. 
So the point of this case is, can’t rely on common law rights when statute says otherwise – although can try to challenge the statue as being counter to constitutional or quasi-constitutional statutes. 

So beware the hierarchy.

Problem 13, p268.
These problems are very fact driven, not much law to be applied – so can twist the facts to get whatever results you want. 

Labour relations board judge has shares in mutual fund which holds Nike stock. Dispute is about picketing outside sportmart. 
What type of bias are we dealing with – pecuniary bias. Allegation that she has a financial stake.

What is the test – de Grandpre ( would a reasonable person perceive a bias. 

This is clearly an adjudicative process.

But problem says that will have little effect on the price of the mutual fund – but is that actual bias or RAOB.

The mutual fund fact pattern is at the low end of the bias scale, Angus said is probably OK in this case.

Could argue that there will always be some connection to something, 7 degrees of separation etc., and that bias could be used as a tool to just get rid of the judge. Should not allow parties to bounce the judge on the most tenuous connection. 
When add sportcheck shares to the mutual fund she owns – would that make a difference.

What if she owned shares in sportcheck itself – well sportcheck is a party in the proceedings, and Nike is not – so this version of the facts would definitely be more likely to give rise to RAOB.

There is no high level law to apply – is a personal opinion line drawing process (state this on exam).

What about if she is the honorary member of the association for civil liberties. 

This would be a case of attitudinal bias – step 1 is always to characterize the type of bias. 

Her political involvement BEFORE she started adjudicating is not relevant.
When the board is an intervener ( Type of bias is associational. 

Remember from Wewaykum there is a presumption of judicial impartiality – so must be a serious concern about impartiality before will be a RAOB.

Most members of the BC labour relations board will have some labour background. 
b)
Institutional Bias

· General Principles

Focus more on the institution and not the individual. 

In this case the bias is from the way the institution operates. 

This and the next topic will not be examined in detail b/c does not play an important role in practice – so we must just understand the macro concepts. 

Where administrators in the entity wear many hats under one roof, then there can overlaps between different functions i.e. investigative, prosecution, adjudication. 

Test is whether there would be RAOB in a substantial number of cases.
So are looking for a pattern in the institution that leads to institutional bias. 

· Institutional bias concerns arise in two situations
· Administrative structure performs several functions and statute authorizes administrators to act in multiple capacities (functional overlap)

· Where administrative structure anticipates that decision-maker will have pre-existing views about issue to be decided (e.g., Paine)

· Focus moves away from individual’s mindset and towards individual’s role and function within the institution

· Successful complaint of institutional bias attacks either (a) scheme itself (on basis of Charter or quasi-constitutional legislation); or (b) how scheme is administered

· If no duplication or overlap of roles, no institutional bias

· If duplication or overlap of roles but authorized by statute, no institutional bias unless statute itself vulnerable to attack

· If duplication or overlap of roles not authorized by statute, institutional bias

· Reluctance to accept argument that certain kinds of people inherently biased as a class and therefore inappropriate decision-makers (e.g., CUPE)
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· Institutional Functional Overlap?

No - This is where the institution does only one thing, so there can be no overlap at either the institutional or individual level. 
· Individual Functional Overlap?

· No
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· Institutional Functional Overlap?

· Yes

· Can challenge only with constitutional or quasi-constitutional statute i.e. because the admin body is created by statute and so you cannot use the CL to change what the statute says. 
· Individual Functional Overlap?

· No – because the people who do the investigations, say, have no role to play in the disciplinary aspects of the admin body. 
Statutes are silent at this level, generally, so can use CL to control what happens here, and so exam question more likely to be on this area. 


· Institutional Functional Overlap?

· Yes

· Can challenge only with constitutional or quasi-constitutional statute

· Individual Functional Overlap?

· Yes – you have people wearing more than one hat.
· Maybe OK (Latimer)

· Maybe not (Régie)
W. D. Latimer Co. Ltd. v. Bray (Ont CA, 1974)

There was a committee meeting where it was agreed that the company was dodgy, Bray was at that meeting. Then the hearing panel was picked from those at the meeting. 

There is a disclosure / discovery issue in para 15. But under the statute the minister could retain the report – and the statute was not challenged. 

Nothing in the securities act that says that have anything less than a duty to be fair.

There is no complaint about the hearing – was chance for full answer and defence etc., but the claim is that there is an appearance of injustice and that no person should be a judge in his own cause. 

· Did individual functional overlap authorized by statute at investigative and adjudicative stages in Ontario securities proceeding create reasonable apprehension of bias?
· Ont CA: no

· Statute did not require individual functional overlap (p. 273, ¶43)

· Court unprepared to require tribunal at common-law to avoid individual functional overlap where possible to do so (pp. 272-273, ¶29, 33, 44)

· Despite Latimer, tribunals outside economic regulatory arena tend to avoid functional overlap where proceedings occur in multiple stages

All members of the commission have a right to get the report, so cannot say that all members who may have had access to the report cannot be judges.

Bray did exactly what the statute anticipated he would do. 

A argues that there is nothing in the statute that requires Bray to be on the panel, and the commission should pick panel members who were not involved before – SCC rejects this, says that will not micro manage the securities commission. 

SCC happy so long as the statute not violated, so rejects the claim in this case. 

This was quite an old case. The next case is newer and takes a different approach to micro management. 
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In Latimer – if statute allows institution, and even individuals to wear more than one hat, that is OK. 

· General Principles

· Institutional bias concerns arise in two situations
· Administrative structure performs several functions and statute authorizes administrators to act in multiple capacities (functional overlap)

· Where administrative structure anticipates that decision-maker will have pre-existing views about issue to be decided (e.g., Paine)

· Focus moves away from individual’s mindset and towards individual’s role and function within the institution

· Successful complaint of institutional bias attacks either (a) scheme itself (on basis of Charter or quasi-constitutional legislation); or (b) how scheme is administered

· If no duplication or overlap of roles, no institutional bias

· If duplication or overlap of roles but authorized by statute, no institutional bias unless statute itself vulnerable to attack

· If duplication or overlap of roles not authorized by statute, institutional bias

· Reluctance to accept argument that certain kinds of people inherently biased as a class and therefore inappropriate decision-makers (e.g., CUPE)

2747-3174 Québec Inc. v. Québec (Régie des permis d’alcool) (SCC, 1996)

Quebec charter applies here because it is a Quebec case. 

The Regie is the liquor licensing body in Quebec. 

Gonthier finds in para. 39 that the QC does apply.
Says impartiality refers to state of mind or attitude of ATB – is an inward looking thing.

Independence on the other hand is a status or relationship to others. 

So independence and impartiality are different. 

Both have institutional aspects.

Could have independence, but still be a RAOB on an institutional level. 

Here there is institutional and personal functional overlap. 

Imports the common law test into s.23 of the QC – so it does not matter if you consider the QC or the common law, the test is the same. 

Says that it is OK to have plurality of functions, is not necessarily problematic. But there will be cases in which will have unacceptable “excessively close” relations between employees who are involved at different stages. So there is less tolerance of functional overlap at the personal level. 
Says that here the same employees are involved at many stages. 

The lawyers in this case performed overlapping functions (prosecutor, draft decision maker etc.) in the same matter – that is not OK. 

Cannot have lawyer who made submissions then advising the panel members who may not even be lawyers – would be a RAOB.

Then says that the directors also had unacceptable overlapping roles – will be RAOB.

· Did Régie’s failure to avoid functional overlap by lawyers and directors at different stages in liquor licensing proceeding create reasonable apprehension of bias?
· SCC: yes

· Majority based conclusion on section 23 of Quebec Charter of Rights and Freedoms

· L’Heureux-Dubé J (concurring) reached same conclusion on common law basis (pp. 285-286, esp. ¶¶ 130-131)

· Legislation did not define role of Régie’s lawyers
· In practice, lawyer who ‘prosecuted’ permit suspension or cancellation could also advise Directors who adjudicated

· This practice created reasonable apprehension of bias (pp. 280-281, ¶¶54-56)

· Staff lawyers may be advisors, but must be separated from ‘prosecutors’ (pp. 281, ¶56) (cf. Latimer)

· Permissible for Régie itself (but not individual Directors) to be involved at investigation and adjudication stages (p. 282, ¶¶59-60)

· How does this square with Latimer?

In this case the SCC is more intrusive than in Latimer, where they stood back. Here they did opt to micro manage even though the statute was equally silent. Here the SCC requires a separation of function. 
SCC says that s.23 of the QC was not met here – so SCC could have used the QC to strike down provisions of the statute, but there were no provisions of the statute requiring members to wear more than one hat, so just said that the Regie must sort it out, was nothing to strike down. 

But these reasons based on QC are not applicable in BC.
But LHD said that can get the same result using the CL, and her judgement is applicable to BC. 

LHD says that impartiality is not a continuum, is binary. 
LHD applies the same test which comes from the CL.

She adopts the lower courts conclusions that RAOB existed as findings of fact. 
So we can argue LHD’s reasons in BC. But even the majority does not use the QC in the traditional way i.e. are not striking down legislation with it. So even majority is also sorta applicable in BC. 

Bias is binary, but what it means to be biased will vary depending on the context e.g. Nfld. Telephone – had the same state of mind throughout the process, but was only biased when got to the hearing stage. 

Canadian Union of Public Employees v. Ontario (Minister of Labour) (SCC, 2003)

This is not a functional overlap case. Here the allegation was of pre-existing views at a class based level i.e. that all judges have pre-existing views. 
· Ministerial appointment of retired judges as interest arbitrators under Hospital Labour Disputes Arbitration Act
· Did appointment of arbitrators by Minister of Labour give rise to reasonable apprehension of bias in view of provincial government’s financial interest in resolution of disputes?

· SCC: no

· Appointment by Minister authorized by statute and common law rule did not require Minister to delegate that authority

· Rejection of argument that retired judges as a class reasonably perceived by trade unions as biased in favour of management interests (p. 291, ¶¶201-204)

Binnie talks about impartiality and says that the test for institutional impartiality is as given in Regie. Says that individual panel member bias is a case by case thing, here only consider institutional bias. 

Says that reasonable person would not think that all judges were biased. 

Says that could still challenge the individual judge. 

Canadian Telephone Employees Association v. Bell Canada (SCC, 2003)

Major pay equity dispute, claim that women paid less for the same work. 

Took 15 years and still no hearing – so see how procedure can affect substance. 

· Party to human rights proceeding statutorily authorized to issue guidelines binding on Tribunal setting out how any provision of Canadian Human Rights Act applies
· Does reasonable apprehension of bias arise under section 2(e) of Canadian Bill of Rights?

· SCC: no

· Existence of overlapping functions not inherently suspect (pp. 299-300, ¶40)

· Unusual for institution with prosecutorial role to have rulemaking power, possibly necessary to fulfill statutory objectives (p. 300, ¶¶41-43)

In this case the guidelines would define how the DM would decide. 
Impartiality is context specific. 

SCC says that the guidelines are law, and fetter no more than any other kind of law fetters. 

Said that the functional overlap is not unusual or necessarily unacceptable – affirms Regie. 

Said that overlap is OK here b/c that is the way that the legislature ensured that the tribunal fulfilled the role it was required to fill.
So the key is that institutional functional overlap is OK, so long as that is what the statute anticipates. The final decision recently came down – and awarded 150 million.
Problem 15, p302:

Deals with PEI human rights act. 

One official receives complaints, then is an investigation (not done by the tribunal) and then a review by the chair who decides if there should be a full oral hearing. 

Is the chair allowed to decide cases on their merits?

Is this a case of institutional functional overlap – yes, the chair seems to do two things, so could say that they overlap, or could say that when deciding if should have hearing is not a merit based decision. 

Could argue that here the institution is both the gate keeper and the decision maker – and that this is an overlap. 

At the individual level, the chair can hear the case she sent for hearing (the statute says so), and so she would have worn two hats – and there is individual functional overlap.
Does the scheme give rise to RAOB? The scheme is established by statute, if want to attack the scheme you have to invoke constitutional document, cannot take out a statute with the CL.

Charter – Blencoe said that could strike down with the charter, but did not work in Blencoe.

QC – does not apply in PEI.

Canadian bill of rights – not federal legislation in this case. 

What if s.7 of Charter applied, then could argue that institutional overlap here gave rise to “excessively close” relationship b/c it is the same person – but this is more a case of individual bias, not institutional bias. 
But s.7 of charter will probably not apply anyway, and even if it did, the charter argument might not succeed. 

Is the chair allowed to hear cases on the merits?
So assume that statute is OK, but is the operation of the scheme under the valid statute acceptable. 

Institutional functional overlap – yes, but can still be OK.

Individual functional overlap – can’t have excessively close relationship, and here it is the same person. But chair would argue that the Regie test is not applicable here b/c the ATB is very small. 

If you are concerned about the chair, why – is a fear that he will have a preformed view. 

But the statute says “may” and so seems to contemplate the chair performing both views. 

So is a fact specific inquiry – but we see that some overlap is OK. 

c)
Structural Independence

· General Principles

Decisions from SCC in the 90’s kinda shut this area down – but still relevant.

Usually the arguments fail, and they are expensive to make.

If you are a fair person in a fair system, could still be prone to political pressure, or at least there will be the impression that you are prone to political pressure. 

The idea of judicial independence is well established (Valente etc.)

1. Have to have security of tenure so that will not be inclined to please your boss. 

2. Need security of remuneration – so have no pecuniary interest.

3. Need admin independence, so politicians and others cannot get at judges.

But how applicable are these outside of the judicial sphere? These do not really apply to ATB.
Re 1 – do not have lifetime appointments in admin law. They do not pay that well, so people do not want lifetime appointments to them.

Re 2 – admin roles are seldom full time jobs. Have lawyers who get paid daily rate. Although for some it is a full time career, but this is not generally the case.
Re 3 – ATB’s are not as arms length as the courts are. 

But how much will we tolerate.

Must be sensitive to context. This affects how gov must design the admin law systems. 

If being on admin board limited future options, then, since they are not full time jobs, people would not want to be on them. 
When ensure pay and job security – we are not doing it to be nice to panel members, but because do not want to give RAOB.

· Tribunals cannot put in place consensus decision-making structures that compromise adjudicators’ individual independence
· Tribunals must also be structurally independent  in sense that tribunal members have some degree of

· Security of tenure

· Security of remuneration

· Administrative independence

· Independence in this sense provides objective guarantees of decision-maker’s impartiality

· Like reasonable apprehension of bias, focus on structure is a proxy b/c it is impractical to prove actual improper influence.
Structural independence can arise in many ways. Whether under common law or charter, you will still see more flexibility given to ATB’s than to courts.
The idea of structural independence applying to ATB’s itself is a new concept. 

So what degree of flexibility should be given to government in setting up ATB’s.
· Structural independence may be required by common law (Matsqui), by quasi-constitutional statutes (section 23 of Québec Charter of Rights and Freedoms, section 2(e) of Canadian Bill of Rights), and possibly by constitutional law (sections 7 and 11(d) of the Canadian Charter of Rights and Freedoms)
· Like institutional bias, structural independence arguments can be used to attack scheme itself or way in which it operates
· Attacks on scheme itself rely on constitutional (i.e., section 7 of Charter) or quasi-constitutional (e.g., section 23 of Québec Charter of Rights and Freedoms, section 2(e) of Canadian Bill of Rights) provisions

· Attacks on operation of scheme may draw on common law principles [b/c normally the operation is not specified in the statute, so not “authorised by statute”].
· Both at common law and under constitutional/quasi-constitutional provisions, standards of tribunal structural independence more “flexible” than standards applied to courts

· Unlike courts, Canadian administrative tribunals have not routinely featured structural independence until relatively recently

· Law in flux
· Common law cannot create structural independence requirements inconsistent with express provisions of enabling statute or other relevant statutes (Ocean Port)

· Unclear whether common law can impose structural independence requirements where enabling legislation silent or ambiguous

So can the CL fill in where the statute does not occupy the field?
· Also unclear what structural independence requires (at common law or under Charter or Bill of Rights) in respect of any particular tribunal.
· Common law remains potent where structural problems established only by delegated legislation (e.g., regulations and band bylaws in Matsqui)

So there are issues at the scheme level, and at the operational level – be sure to separate these. 
Matsqui Indian Band v. Canadian Pacific Ltd. (SCC, 1995)

Deals with rights of way for fibre optic cables across reserve land.

Indian Act allowed bands to pass tax laws for the reserve. 

Was a set review process, the first two levels of appeal were done within the band itself. 

CP and Unitel challenged the laws saying that the band could only tax property on the reserve and that the right of way was not part of reserve land, i.e. the right of way was removed from what was reserve land.

Court split all different ways on the different issues.

First issue – could the D leapfrog the bands appeal process?
Other issue – if there is an obligation to appear at lower level appeal process, is that inapplicable in this case b/c those internal appeal ATB’s are not impartial? Issue of structural independence. 

Majority said that they could skip straight to the federal court. (5:4) – will come back to this issue later in the course. 
Admin1103
We were looking at the Matsqui case.

Very confusing because all of the judges split different ways.

	
	Duty to exhaust alternative remedies
	Alt. remedy adequate for J? (i.e. is the land in the reserve)
	Alternative remedy adequate for independence
	Duty to exhaust in this case?

	Lamer
	Yes (2)
	(Yes)
	No (2)
	No (2)

	LF
	Yes (?)(1)
	No
	?
	No (1)

	Sopinka
	Yes (4)
	?
	Yes
	Yes (4)

	Major
	Yes (?)(2)
	no
	?
	No (2)

	
	So generally do have a duty to exhaust.
	
	This is the column that we are looking at now, later in the course we will look at the duty to exhaust column.
	No (5 v 4)


Lamer 
Is the leading judgement.

Normally the option to leapfrog is discretionary decision for the TJ, and appeal courts will not interfere, but Lamer says that the TJ did not consider the issue of RAOB, so in this case can interfere with discretion.
Says that they have no security of tenure, and may not even get paid.

A questions the appearance of independence, but as usual, are not alleging actual bias. 
Also dodgy that the panel are appointed by the band chiefs. 

Says that the notion of judicial structural independence is applicable to ATB’s. But must be applied to context of ATB’s. Said that the bylaws of the bands do not give guarantees of security of tenure.
No guarantee of payment until after decision, or at all. Council members can be removed by the chiefs at any time. Says that need to re-write the bylaws to get over the structural independence problem. 
Sopinka
Says that the TJ was right to say that had to have appeals before the band ATB.
Sopinka says that first want to see how the ATB works, to see if the concerns actually materialize. 

Says that can only consider it objectively after the fact. 

Lamer commented on Sopinka’s view, and said that although the allegations of impartiality are premature, can make conclusions on independence based on the legislation and the bylaws. 

Sopinka says that it is a practical issue of waiting until there is a problem and then dealing with it. Lamer says that can deal with the theoretical problem based on the structure set up. Sopinka would like evidence of panel members who did not get paid or who got fired for bad decisions. Lamer says that need to build it correctly from the start. 
If Sopinka’s view is right, then what if the panels feel the pressure and then make decision to please the band chiefs, then they will get paid and not fired, and Sopinka will still not have evidence of a problem. Sopinka would say that sooner or later such difficulties would reveal themselves. Sopinka’s approach does not help the initial victims, but only subsequent litigants. 

Matsqui Indian Band v. Canadian Pacific Ltd. (SCC, 1995)

· Two issues before court
· Does general obligation to exhaust adequate alternative administrative remedies apply to application for judicial review of notices of assessment?

· If so, is it inapplicable in this case on grounds that assessment appeal tribunals lack structural independence and are thus inadequate alternative remedies?

· Need for structural independence requires (a) security of tenure; (b) security of remuneration; and (c) administrative control (p. 307, ¶75, per Lamer CJ; p. 312, ¶ 116, per Sopinka J)
· Note different approaches to institutional independence

· Sopinka J: institutional independence should be assessed in context after tribunal renders decision (pp. 312-314, ¶¶116-123)

· Lamer CJ: although strict application of independence principles not always appropriate in administrative context (p. 308, ¶84), independence issue is structural and should not be assessed in context of actual tribunal hearing (p. 311, ¶¶103-104)

· Note that violation of principles of natural justice effectively invalidates delegated legislation (in this case, band by-laws)

· Recall Joplin
· To invalidate primary legislation, resort must be had to constitutional or quasi-constitutional law

So the Matsqui case said that the common law could overrule delegated legislation. But what about primary legislation – can the common law overtake that – No.
2747-3174 Québec Inc. v. Québec (Régie des permis d’alcool) (SCC, 1996)

Deals with security of tenure. 

Were 5 year fixed term appointments.

Said that fixed term appointments are OK – don’t all need tenure like judges.

The dismissal process here was OK. 

So the court dilutes the requirements for courts when applied to ATB’s

Says that there were lots of points of contact between the minister and the Regie, but says that these are not unusual, and not shown how the minister would influence the actual DM’ing process. 

So again the standards applied to courts w.r.t. contacts are not accepted – so this whole thing is a failed structural independence argument. 

· Already considered this case with respect to institutional bias
· Did limits on security of Régie members’ tenure and Minister’s role give rise to reasonable apprehension of lack of independence in liquor licensing proceeding?

· SCC: no

· Section 23 of Québec Charter of Rights and Freedoms guaranteed right to “independent and impartial tribunal”

· Division as to whether Québec Charter applied

· But no need to invalidate legislation, so perhaps applicability of Quebec Charter not so significant?

· Directors’ conditions of employment did not to give rise to reasonable apprehension of bias (pp. 316-317, ¶¶65-68)
· Directors need not hold office for life, but must not be subject to removal at executive’s pleasure

· Interaction between Minister and tribunal insufficient to raise independence concerns (p. 317, ¶¶69-70)

· Gonthier J disregards Minister’s role in renewing Directors’ appointments

Ocean Port Hotel Ltd. v. British Columbia (General Manager, Liquor Control) (SCC, 2001)

Big test for structural independence, overcame bylaws in Matsqui, but here the common law is up against actual legislation. 

Here the panel members are paid per diem (per day in latin), and are hired for a fixed term. 

Were allegations against the Hotel for over serving and serving minor’s.
The liquor authorities could have laid quasi criminal charges – fine of 10K, or could impose license suspension, of two days, which would apparently have cost the hotel more than 10 000. 

BCCA said that appointees to the board lacked security of tenure to assure independence. 

In the BCCA, the parties agreed that Regie was good law in BC, this was a mistake according to the SCC. 

Huddart said that there was also an institutional bias concern. 

SCC said that the main issue was independence – security of tenure?

Huddart said that being part time was the same as being full time at pleasure, and that this was not good enough. 

McLachlin said that the BCCA forgot that cannot have common law prevailing over the express provisions of the statute, cannot do this unless use a constitutional statute. 

It is the legislature or parliament that is the one who can expressly say how ATB’s would operate. 

There is an implied assumption of pf where the statute is silent, but where they defined the process, you are out of luck if you do not have a constitutional challenge. 

Parliament can determine the relationship between the ATB and the executive. 

Says that there is a fundamental difference between ATB’s and courts – courts are governed by the constitution, but ATB’s are not. 

SCC says that ATB’s are just policy puppets – they may adjudicate, but they are primarily policy makers. But when you are before the liquor appeal board – do you think you are before politicians or “judges” – so this view of the SCC took a lot of criticism. 

Said that the statute described what the standards are, and the BCCA was wrong in saying that the statute was not good enough. 

Here SCC affirms Latimer, but after Regie was happy to micromanage most thought that Latimer was bad law, but here it is revived. 

But the hotel argued a constitutional concern, says that this type of issue would traditionally have been in court, and so just because it is before ATB, should still have the constitutional guarantees that it would have had in court. SCC rejects this attempt to establish constitutional right for ATB’s, said that the remuneration reference is not applicable to ATB’s, says that ATB’s span the constitutional divide between the executive and the judiciary. 

Then the case went back to the BCCA, they changed one minor finding, and otherwise dismissed the hotel’s appeal, and the hotel was still suspended for 2 days – so the whole structural independence argument did not work. So now structural independence arguments are not that popular any more. 

s.7 and 11(d) was not applicable here b/c was a corporation, so they may work if litigant was an individual and is before an ATB, but we know that the rule of law argument of structural independence has been rejected for ATB’s on the facts of Ocean Port. 

Would be hard to make SOP or other charter argument on this type of case. 
· Suspension of applicant’s liquor licence

· Challenged on ground (among others) that Board lacked sufficient institutional independence

· Did Board’s decision need to be set aside for lack of sufficient institutional independence?

· SCC: no

· Absent constitutional constraints, degree of independence required of particular government decision-maker or tribunal determined by enabling statute (p. 321, ¶20)

· If legislation silent or ambiguous, courts assume decision-maker must be independent

· Required standard of independence depends on circumstances, particularly language of statute under which agency acts, nature of task performed, and type of decision being made (p. 321, ¶21, quoting Régie)

· Legislature expressly permitted Board members to be removed at pleasure, and no basis for using common law requirements of fairness to interfere (pp. 321-322, ¶22)

· SCC regarded Board as executive agency created precisely for purpose of implementing government policy (p. 322, ¶24)

Canadian Union of Public Employees v. Ontario (Minister of Labour) (SCC, 2003)

This case was not discussed on class on this point. 

· Ad hoc arbitration boards established under Hospital Labour Disputes Arbitration Act sufficiently independent?
· SCC: yes

· No security of tenure, no formal protection for administrative independence (pp. 327-328, ¶190)

· Court cannot substitute different tribunal for that designed by legislature (pp. 327-328, ¶190)

· Assessment of structural independence should take into account success with which ad hoc tribunals operate in labour relations context (p. 328, ¶191-92)

Canadian Telephone Employees Association v. Bell Canada (SCC, 2003)

Major pay equity dispute, claim that women got paid less for the same work. 

This case further destroyed the chance of success on a structural independence argument.
Here the security of tenure is very weak – are ad hoc boards. 

SCC looks at the statute, but also the track record – like Sopinka wanted to do in Matsqui. 

Here the chair could extend appointments; Bell challenged this, but failed.

Said that what happens here was OK in Valente, and so is OK here. 

· Chair able to decide whether Tribunal member whose appointment expires during course of inquiry may conclude inquiry
· Is tribunal sufficiently structurally independent?

· SCC: yes

· Similarity between Tribunal’s functions and court functions suggests high degree of independence needed (pp. 296-298, ¶¶24, 29)

· Pragmatic approach: someone has to be able to extend appointments, and Chair is in best position and is somewhat distant from Commission (pp. 329-330, ¶¶52-53)

So we know from Ocean port, that if statute silent or ambiguous, then can apply the common law. But we see from the subsequent cases that if the statute defines it, then can only bring constitutional challenge. So the structural independence arguments that got lawyers excited after the obiter comments in Ocean Port, have not succeeded and such arguments are now out of favour. 
Problem 16, p330.
Draws on the difference between Lamer and Sopinka in terms of practical v theoretical.

Second half of the course

Most cases stop before they get to this stage.

We have focused on process of how hearings should be conducted, now look at how the judiciary reviews decisions. 

Spent most of the course dealing with how hearings are run, because that is where most cases end.

Very few cases get taken to court. But now will look at the 1-2% that actually do go to court. 

Judiciary oversees procedure and substance. We have already looked at the procedure part a bit, so will now focus on the judicial oversight of the substance of proceedings. 
Is it correct that the courts should oversee decisions that McL said in Ocean Port are really policy decisions?
So there is a tension between wanting to have the right substance, but the courts not wanting to interfere with policy based decisions. 

We will look at remedies first because they are the goal of litigation. 

PART II
JUDICIAL OVERSIGHT OF Administrative Action

· Key concepts

· Remedies

· Spectrum of standards of review

· Identifying applicable standard of review

· Constitutional considerations and role of privative clauses 

· Jurisdictional oversight

· Intra-jurisdictional oversight

· Oversight of discretionary decisions

Conceptually the law of pf is not difficult, so course so far has been easy, but the judicial oversight concepts are more difficult. 
A.
Key Concepts

· Appeal vs. Judicial Review

· Terms of art

These words are not interchangeable, but they are distinct. Have to have a procedural vehicle to go to higher court. 
There ware two ways:

Appeal is a creature of statute, else you do not have one.

Are many cases in which you will not have a right of appeal, but then you may still have a right of judicial review which lies within the inherent J of the superior courts. 

So superior courts have J to oversee the executive, and do not need statute to allow them to oversee government. So if there is no appeal right, you will still have the right to judicial review. 

Judges often like to review the case from afresh, but this makes the preceding process redundant – so instead must look to see whether there was actually a problem – so is not a de novo hearing – just look to see if judicial interference is warranted. 

Admin1108

If all of the elements discussed in part 1 of the course are met, then would not even need to consider part 2 of the course.

But things do go wrong, or at least decisions will be attacked as having flaws. 

Often lawyers do not get involved until stage 2.

Distinction between appeal and review – they are terms of art. 

Will use judicial review if you have no statutory appeal right. 

“judicial oversight” includes reviews and appeals. 

· Deference

Whether is an appeal or review, do not re-litigate the matter.

TJ’s engaged in search for truth, appeal judges are in search for error. 

How deferent should the reviewing court be?

When does the error become significant enough to warrant interference? 

Is a large body of law dealing with standards of deference. 

· Most judicial oversight of administrative decision-making is designed not to permit “relitigation” from scratch of the issues at hand, but to determine whether any defect arose at first instance (procedurally or substantively) sufficient to call for judicial intervention in the decision

· Introduces the concept of deference, and how much leeway a reviewing judge should give an administrative decision-maker before interfering

· Three key questions: In what circumstances is deference appropriate? How much deference is appropriate in those circumstances? At what point is the deference principle overcome?

B.
Remedies

· General Principles

Remedies are very important – no point in litigating unless you know what remedies are available. 

· Main remedial issues in administrative law are:

· Who can seek relief from the courts?

Issue of standing. 
· When and how is that relief sought?

Discretionary denial – at what stage can you go to court. 

What is the mechanism for getting the remedy? 
· What types of relief are available?

Remedial options – what can you ask for. 

· Formerly a complex topic predominantly based on common law

· Now a more straightforward topic predominantly based on statutory frameworks that build on common law

Have a series of statutes that have simplified the process.

· Statutes can and often do create rights of appeal from administrative decisions

· General obligation to exhaust these alternative remedies before seeking judicial review, as long as the alternative remedy is an adequate alternative (Matsqui)

If legislature created appeal mechanism then you must use it before seeking judicial review – so long as the appeal mechanism provides a valid alternative remedy. 

Appeal may be to another level of ATB, or may be to the court. 

· Most jurisdictions also have statutory schemes for investigation and non-binding resolution of disputes with government agencies

Political self help – often not very productive. 
Ombudsman – suggests settlements that are not binding. 

· No general obligation to exhaust these mechanisms before seeking judicial review

1.
Standing: Who Can Get a Remedy From the Courts?

· General Principles
· Rarely an issue in respect of private rights
If have contract dispute for example then it is obvious who will be litigating and appealing etc.

So standing for private law is exclusive to the right holders. 

Strangers to the contract cannot litigate. 

Similar exclusivity applies in the public law sphere – prefer to have those who are directly affected litigating e.g. the very individual who was denied the benefit. 

Standing becomes more difficult when are attacking a law that affects a large number of people i.e. when you move into the rule making domain.

· May be controversial in respect of general public rights

· Until 1986, courts permitted individuals to enforce such rights only if specially affected or if Attorney General’s consent obtained

Had to ask the AG to enforce your public rights if you had a complaint with a law or regulation etc. Was hard to persuade the AG to act, and he was part of the government so was a conflict of interest. 

· In Borowski, SCC developed a discretion to grant “public interest” standing in respect of constitutional challenges

Serious issue to be tried

Genuine interest – not a busybody.
No other reasonable and effective means to bring the matter before court

So after the Borowski trilogy there was discretion to give public interest standing for constitutional issues.

· In Finlay, SCC extended discretionary “public interest” standing to administrative law challenges

Finlay v. Canada (Minister of Finance) (SCC, 1986)

Challenge to validly of Canada Assistance Plan (CAP) payment to Manitoba. The P was unhappy b/c PG was clawing back payments made to the needy. 

· Challenge to legal validity of federal Canada Assistance Plan payments to Manitoba

· Manitoba welfare recipient asserted standing on basis that provincial welfare scheme did not comply with requirements of federal legislation authorizing payments.
· Claim partly resisted on basis of standing.
· SCC: Finlay should be granted discretionary “public interest standing” (pp. 342-343, ¶¶31-32)

P said that FG should stop paying PG b/c the PG was violating the conditions of the CAP.

R argued lack of standing, and also argued no reasonable COA.

Court discussed that historically only the AG had standing, unless there was peculiar damage to the particular individual as a result of a violation of a public right. 

Court considered if the A had a sufficient personal interest? [court said no – the link was too indirect and remote].
If no personal interest, does the court have discretion to give public interest standing (PIS) where it is an administrative issue and not a constitutional issue – should it be given here. 

So had to consider if Borowski applied to admin law issue. 

Said that the principles in Borowski should be extended into admin law sphere. 

Policy aspects: 

· Allocation of judicial resources – need to screen out busybodies. Impose requirements for serious issue. 
· Should have matters argued by those most affected by them – do not want to decide cases in absence of factual context. Better to wait for person who actually has been affected by the offensive law. 
· Relationship between the different branches of government. Said that it is only to be dealt with by the courts if it is justiciable – court will not interfere with the executive’s work. 

In this case the A is found to satisfy the requirements. 

Canadian Council of Churches v. Canada (Minister of Employment and Immigration) (SCC, 1992)

Application of the Finlay test – standing is refused.

Church wanted to challenge the new rules for determining refugee standing.

R argued that the council did not have standing. 

· Challenge by church organization to 1988 amendments to refugee determination scheme
· Claim partly resisted on basis of standing
· SCC: Council does not have standing
· other reasonable and effective ways exist to bring validity of legislation before courts
· purports to apply, not alter, Finlay test for public interest standing (pp. 346-347, ¶¶30-35)
Said that there was a serious issue, and that the council had a genuine interest, but that should rather wait until there is a refugee in whose name a challenge can be bought – and then will have a fact pattern. 
Said that there are lots of refugees who are making claims, and they can make the challenges, and if it wants the council could probably be an intervener. 

Remember that the basic purpose of PIS is to prevent legislation from being immune to challenge – but that will not happen here. 

Standing will not be a huge topic on the exam, it will only be a side issue. 

Another standing issue is whether the DM has the right to argue on the appeal from his own decision. This does not happen in the judicial sphere, but can happen in the admin sphere. DM will be able to explain the reasons for the result that was given. Is kinda awkward to have the DM patching up the holes in the reasons that were given. We will not cover this in this course, but it is a topical issue at the moment. 

In many cases DM’s can issue supplementary reasons if after the initial reasons one of the parties points out something soon after the initial decision which was an oversight or omission in the original reasons. 

So should not always run off and appeal – rather speak to the ATB decision maker and ask them to change it. 

2.
Discretionary Denial of Relief

· General Principles
· All judicial review remedies are discretionary
So is quite open to the court to give no remedy even if you present a meritorious claim. 

May have a right w/o a remedy if the court decides not to exercise discretion in your favour. 

· Permits denial of relief on equitable grounds, including

· Efficient use of judicial resources (especially adequate alternative remedy)

So do not run off to court before you have tried all the other adequate remedies.

· Disqualifying conduct by person seeking relief (especially delay)

· Numerous factors influence determination of whether alternative remedy is adequate
· Remedial considerations

Can the other option give you the relief you need, does the other forum have the J or authority to give you the relief you need. 

· Defect in source of alternative relief (Matsqui)

But in Matsqui there was the concern about structural independence. 

· Expertise of source of alternative relief 
· Likelihood of matter ultimately reaching court

LF hinted at this in Matsqui ( if clear that will come to court, then may as well just let them argue it in court now b/c does not help to just put the parties through the lower process just for the sake of it. 

· Expeditiousness

· Cost

· Legislative intent

· Nature of issues in dispute
The above is not a closed list. 

You may also have to raise your concerns with the ATB i.e. if you think they are biased, but the law is not clear on this.

But you will not be allowed to do an end run around alternative remedies. 

If you have a complaint then you must act on it, cannot delay b/c by then people would have acted on and relied on the decision e.g. cannot complain about the EIA after the RAV line is already built. 
There are some limitation periods specified by statute – Federal Court Act gives you 30 days, although this could be extended. 

No specified limitation period in BC statutes, but courts have discretion as to whether you were too slow. 

Matsqui Indian Band v. Canadian Pacific Ltd. (SCC, 1995)
· SCC majority (6-3): duty to exhaust adequate alternative administrative remedies before challenging administrative decision in court
· Dissent: party ought to have right to go to court directly to challenge administrative decision-maker’s jurisdiction

· Note importance of alternative remedy’s adequacy
· Grounds of review enumerated in section 18.1(4)

There was a duty to exhaust, but was it triggered in this case?

Lamer said that the A had the right to seek judicial review, but just because they had a valid access channel, that does not mean that the court will grant relief ( is discretionary.

Court always has the option to deem the alternative options inadequate. In this case the alternative was not structurally independent and so was not adequate, so can leap frog the lower appeal process.

LF said that the key issue was a J question which was beyond the J of the ATB, or at least it would not be res judicata, because it would be reviewable by the FC on the standard of correctness. 
Sopinka said that should go through the band appeal tribunal.

Major said that the ATB lacked J to decide if the land was “within” the reserve. 

However, there is a general recognition of the requirement to exhaust adequate alternatives. 

Problem 18, p354 
Allegation of insider trading 5 years ago. 

Settlement was already reached and A agreed to pay fine. 

A thought the whole thing was over, then newspaper ran a story, now they want to reactivate his case. 

A argues AOP, and that he is being made a scapegoat.
A has option to raise AOP before commission, but he says that they will get offended if he does. 
Not dealing with standing – clearly he has standing. 

A is trying to avoid appearing before the commission – he wants to go straight to court. 

Is the alternative remedy adequate i.e. appearing in front of the commission. 

Arguing for A – could argue that the process is flawed because it will not be a fair hearing because they will be biased against him. 

There is no sign of delay on A’s part. A can make a Blencoe argument and say that he should not be bought in front of the commission. They will not act fairly because they are the ones that created the delay. 

A could try res judicata argument and say that the whole thing has been concluded.

Council for the commission would argue that there is nothing that the commission is incapable of deciding, and then if you do not like the decision then can appeal it. Commission will argue that there is nothing to say that they are not qualified, and they will argue that they are more qualified and have special insider trading expertise. But A will say that are not engaging the expertise issues, that we are dealing with bias, res judicata etc. 

Res judicata could be a jurisdictional issue (Angus is not sure whether it would be so classified or not), so A could argue that should go to court, and then Commission will argue that they will give their decision, and it may even be that the ATB has no J over the matter, and then the parties can appeal if they want.  

Could be a legitimate expectation that matter was already finalised – but is the commission incapable of deciding on this, should it go straight to court. Angus said that there is no inadequacy of the commission to deal with that issue. Also legitimate expectation only protects procedural issues, so may not help here anyway. 
This matter would probably be heard before the commission first. Although could argue that will eventually come to the court on bias anyway, so court should just hear it all now. 

Idea of jurisdiction is that there is a box that outlines what you can do – cannot have the DM defining what the box is, else would be no limits as to what the ATB could decide. 

So is higher level body that must decide what the limits of the lower body’s powers are.

Res judicata could be said to be jurisdictional because say that the body lost power over the proceedings when they finally resolved the issue last time. 
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3.
Remedies: Options and Procedures

· General Principles
Remedies by way of appeal are not contentious – the statute sets out what the remedies are. The remedies on JR are less clear. 

If you have an appeal right, and use it, then you could still seek JR after the appeal, but will not likely succeed on JR. But Angus has never seen an application for JR after a failed appeal to the courts. 
Prerogative = within the prerogative of the Queen, they were discretionary and the monarch would decide.

Prerogative remedies are public law remedies. 

· Main prerogative writs are
· Certiorari

Sets aside the decision below, this is the most important public law remedy – operates like an appeal.

· Mandamus

Orders someone to do something. Compels action. e.g. when statutory decision maker refuses to make a decision. Analogous to a mandatory injunction. 

· Prohibition

Has the effect of stopping someone from going beyond their J or authority. This is analogous to a prohibitory injunction. 
· Main common law remedies
These are remedies that have been imported from the private law sphere. 

These are important because you cannot get prerogative remedies against the R (but we mean R in a narrow sense), b/c that would be the queen ordering herself to do something. [My note: seems to be a distinction between the R, and those exercising public law power. Cannot get prerogative writ against R, but can get it against those exercising public law power, and that is in fact what prerogative writs were designed for].
· Declaration

States whether a party is in breach of a duty. Can get this remedy against the R. 

· Injunction

Forces the ATB to do or not do something. 

· Collateral attack

Say you are given a notice to clean up a toxic spill, but it was issued wrongly, so you ignore the notice, then you get prosecuted for ignoring it, but then you say that the notice was invalid. So the attack on the notice is made later on when you are charged with an offence of ignoring the notice. We will not focus on this.
· Action for damages.
Want money for wrongful act of ATB decision maker, is an area of law that is just starting to develop, traditionally you could not get damages against public DM’r – we will not focus on this. 

· Until statutory reforms of 1970s, remedies obtained in different ways
· Prerogative remedies pursued through summary proceedings in chambers on affidavit
So there would be no discovery, E4D, oral W’s and c-e ( it would be a petition, just get the decision and the record from below, and then take it to court. 
· Common law remedies pursued through ordinary civil trial (pleadings or initiation of quasi-criminal proceedings, discovery, full trial)

· Statutory reforms streamline remedial procedure

All the provinces have similar statutes, JR procedure act – and then there is the federal court act. 

· At common law, prerogative-type relief available only in respect of exercises of public power (Datafin, Vander Zalm)
· Not every dispute involving a public official is amenable to public law remedies (e.g., although some actions against state are contractual disputes)

· Prerogative-type relief now often available under statute in areas where it would not have been available at common law (Associated Respiratory Services)
· Federal Courts Act
We have the federal court of Canada, and the federal court of appeal, no longer called FCTD.
· Confers exclusive administrative law review authority over all federal boards, commissions, and tribunals (ss. 2, 18(1))

P358 - See s.18 – FC has exclusive original J to issue the list of remedies.
Relates to any federal statute. 

The remedies can only be obtained on JR – so if you want these must do JR, not by way of a civil action. 

Application for JR can be made by AG or person affected, and then there is also public interest standing (PIS) under the common law. 

Only have 30 days to make application - beware, there is no limitation period for JR of BC statute, but it is very short for federal statute decision JR’s. But there is some scope for extension to that 30 day limit. 

· General review power given to Federal Court of Canada (“FC”) (s. 18(1)), except for 14 named agencies reviewed by the Federal Court of Appeal (“FCA”) (s. 28(1))

· Unless otherwise designated, statutory appeal from federal administrative decision heard by FC (s. 26)

· Where right of appeal exists, judicial review unavailable (s. 18.5)

· Judicial review available only by way of application for judicial review (ss. 18(3), 18.1(3))

· Procedure is summary, but proceeding may be converted into action (s. 18.4(1))

Will turn it into an action if they decide that discovery etc. is warranted. 

· 30-day time limit from date decision communicated, but FC may extend (s. 18.1(2))

· Grounds of review enumerated in section 18.1(4)

Lists when the remedies will be given. 
· Power to refuse relief where no substantial wrong (s. 18.1(5)(a))

Then s.28 covers what can be appealed to the FCA.
If you see these bodies then you know that the appeal is directly to the FCA – do not get this wrong on the exam, otherwise it goes to the FCC (do not call it the FCTD).

s.28(3) – if FCA has J, then FCC does not. But if go to FCC, then appeal to FCA, and then to SCC. 
· Judicial Review Procedure Act
This is the provincial legislation. Note the title, it deals only with procedure.
· Does not attempt to specify grounds of review

· Modifies and simplifies procedure for obtaining judicial review

· All judicial review under JRPA by petition (i.e., summary proceeding) (s. 2(1))

Note that “court” is defined, and then “Supreme court” is defined in the interpretation act. 

So all JR goes to the BCSC, the can appeal to the BCCA and then the SCC. 

· Available (discretionary) relief is in nature of

· mandamus, prohibition, or certiorari (s. 2(2)(a)); i.e. the public law remedies or

· declaration or injunction in respect of exercise of statutory power (s. 2(2)(b))

Note the concluding phrase “of a statutory power” applies to (b), not to (a). 

Only if talking about statutory power can you get a declaration, cannot get it on a plain contractual term. 

Note that statutory power is a defined term – is very broad, must be conferred by an enactment from BC. 

“conferred by an enactment” is key language. 

So there is a branch of issues flowing off (b), but (a) is pretty bare.

Angus reviewed s.5, s.7, s.8(1).

· Note definitions of “statutory power” and “statutory power of decision” (s. 1)

· No time limit (s. 11) (but note Administrative Tribunals Act – we will come back to this, and find that there are actually some time limits that apply for some ATB’s)

So this is different to the Fed act, but allows for statute to impose a limitation period. 
Note that s.11 has “and”, so there must be a provision and there must also be prejudice. [Question – I am not sure how this and would work – this is not a quasi constitutional statute, so why would this JRPA supersede the other statute that says that JR application must be bought in certain time?]. 

s.15 says who you have to give notice to. 

s.16 - have to serve the Provincial AG for every JR. 

s.17 – reviewed this – think of the Prichard decision. Note that record of the proceeding is a defined term. 

Be aware of the definition section – very important b/c may change the meaning of a commonly understood term. 

There is also an option for the provincial JR to be converted to an action, but this is covered not in the JRPA but in the rules of court under Rule 52(11)(d).
So consider s.2(2)(a) of the JRPA. Who can you get these remedies against? At CL you could get them against anyone exercising statutory power. 

But what if are not exercising statutory power – what is the scope of JR. Where is the line between private law and public law? 
Regina v Panel on Take-Overs and Mergers

Panel that regulates take over bids.
Is an unincorporated association, has only 12 members. 

It has no statutory prerogative or common law powers. 

Not in a K relationship with the market or those who act in it.

The code defines how those in the market must behave. 

Is a consensual scheme under which those in the market agree to act under the code.

There is a sanction scheme, even though they have no statutory authority. 

They shut down a take-overbid of Datafin.

Datafin then complains. 

Panel says that cannot seek JR from the decision. 

Bodies that act in the public interest are OK, and self regulation is OK, but must be JR to keep a check on the panel. Cannot rely on the community pressure or parliament to keep the panel honest. The first victim will not have any remedy, cannot sue in contract. 
Big question here is whether the decisions of the panel are susceptible to JR. 

CA says that it is an anomaly that there is no statute governing the panel. 

The panel argues that can only be JR if there is a statute conferring the power to the panel – CA rejects this as too narrow. 

Says that if is doing a public function, then likely subject to JR. 

So in this case we see that JR goes beyond statute, and covers bodies dealing with public interests. 

At the other end of the spectrum, private associations will not be subject to JR, nor will private arbitrators decision. Says that a body being self regulating does not mean that no JR, in fact suggests that there should be JR. If there is a chance of abuse of powers, then must be JR.

The source of power is not the key to whether there is JR, it is the nature of the power that is also relevant. 

So the remedies of certiorari, mandamus and prohibition would apply.

Vander Zalm v. British Columbia (Acting Commissioner of Conflict of Interest) (BCSC, 1991)

Ex premier of BC involved in conflict of interest regarding the sale of the theme park.

The conduct was before the coming into force of the statute, so the conflict review person had no statutory authority. 
· Was Commissioner’s decision that Premier’s activities constituted conflict of interest subject to judicial review?
· BCSC: no

· Commissioner not exercising statutory power

· But prerogative-type relief available where decision-maker exercising “public law functions” or if functions have “public law consequences” (pp. 370-371, ¶11)

Concluded that Vander Zalm acted in conflict, then he applied for JR. 

Said that the scope for JR goes beyond statute, but would it cover Ted Hughes. the conflict of interest commissioner?
Says that cases like Datafin have expanded the realm of JR. 

BCSC says that even assuming Datafin was correct, then says that Hughes did not have power other than by contract – it was consensual submission to the J of Hughes. 
So even if Datafin is the law in BC, does not say that it is, there would not be JR under the Datafin test. 

So this was a private law matter, and would have to sue the commissioner in a private law action for making a bad decision. 

Angus says that this was wrongly decided – was clearly a public issue if as a result of the commission’s finding the premier resigned, which is what he did immediately on the announcement of the decision. 

There was intense political pressure here – Vander Zalm had no choice, just like you having no choice when you want to do a take over in London. 

But shows that this is a hard area of law – when will you be exercising “public law functions”?

Associated Respiratory Services v. British Columbia (Purchasing Commission) (BCCA, 1994)
· Was Purchasing Commissioner’s award of contract for home oxygen program an exercise of statutory power amenable to review under JRPA?
· BCCA: yes

· Purchase made pursuant to Continuing Care Act, and therefore decision-making power conferred by enactment

· But purchases held not in accordance with Continuing Care Act, and declaration issued accordingly

· Court expressly declined to reach conclusion on whether purchases made pursuant to annual estimates and Supply Acts subject to review under JRPA (pp. 382-383, ¶¶26-29)
· Would purchasing decisions be subject to being quashed using remedy in nature of certiorari under section 2(2)(a) of JRPA?

Look at how much time is spent considering the source of the power. 

When a statutory source was eventually found, then clearly went on to JR. 

Did not focus on this case too much. 
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In associated respiratory it was a question of under which statute and which provision the ATB was acting under, but when found that when was acting under statute, then there was clearly the option for JR.
We will not consider how you challenge the legislation that the ATB is acting under, and whether this is something that you can argue before the ATB. 
Problem 20 - p386

Student who behaves badly during demonstrations. 
Student wants court to prevent disciplinary proceedings taken by the University. 

Student wants to go to court to get an order of prohibition – stop the board from going forward. Would not be seeking certiorari b/c there is no decision to quash yet. 

Not seeking mandamus – do not want the board to act, and this is a remedy when want the board to do for something.

On exam you must state which remedy you are looking for, do not list all of them. 

So he would go to the BCSC and argue under the BC JRPA. But should check the act, if the act specifies a right of appeal under the act, then must exhaust the alternative remedies. 

This is not federal legislation, so federal court act does not apply. 

Is there any barrier for the student getting a remedy from the court – well the courts remedies are discretionary and judge may say that should first wait and see what the disciplinary committee has to say, they may say he did nothing wrong. Will not allow student to do an end run around the university process. 
Student would say that the hearing is not an adequate remedy (Matsqui). He would probably lose on this.

Could argue that the university act is unconstitutional b/c it restricts your freedom of expression – student would argue that university cannot decide constitutional issues, but remember that this is not an issue that we are dealing with i.e. whether ATB can decide that type of issue, we are just considering what remedies he could get. He could not argue that the stakes are too high (lose education etc) for an ATB – ATB’s can deal with big issues. 

What if he was at VFS, how is this change relevant? Well are we under statute? Is there even a chance for JR now?
There is no JR from totally private consensual decision makers.

But you do not need to be under a statute to get JR (Datafin), but have to be doing a public law function. 
He would say that the school receives subsidies and that you have to have the certificate to get into the industry – are a gatekeeper to film industry, just like the panel was a gatekeeper to the merger markets in Datafin.

School would say they are just a school and the fact that money is spent on them does not make them public – lots of bodies have money spent on them. 
There is an overlap between public bodies for admin law, and gov bodies for charter application – there is not an exact match, but the analysis is similar. Although you cannot say that b/c is subject to the charter that you will be subject to JR – nor vice versa. 
So that is a typical remedies issue for the exam. 

C.
Standards of Review: One Spectrum, Three Standards, Four Factors
· Overview: Spectrum of Standards of Review

· Two stages: (1) What is the applicable standard of review? and (2) What is the result of applying that standard to the decision at issue?

· Three candidates in Canadian law for the applicable standard of review: “correctness”, “reasonableness”, and “patently unreasonable”

Correctness = the court will decide if the decision was correct. There is no deference in this case. 

Patently unreasonableness = are two elements, one for each word, and you have to show both of them are met – show was unreasonable, and then that it was patently unreasonable. 
You can disagree with decision and still think it is reasonable. To be patent it must be obvious from the face of the decision that it was wrong. This is the most deferential SOR. Most decisions will not be patently unreasonable. 
Reasonableness = the middle ground standard, just ask if was reasonable, and can look deeper than just the face of the decision to determine that was actually reasonable. 

So each standard has a different level of deference associated with it. 

If decision is correct, then does not matter what your standard of review is. So the amount of deference is not always determinative, but is key when the court thinks that the DM got it wrong. 

There is a four factor test for determining where should be on the continuum on deference. 

· Falzon, Standards of Review on Judicial Review or Appeal
· Provides a useful introduction to the Canadian law in this area

· General Principles

· Some administrative bodies’ decisions entitled to deference from reviewing judges, others not
· Competing rationales

· Honours legislative choice to assign authority to administrative body rather than court (sometimes reinforced by privative clause)

· Recognizes comparative expertise of administrative body vis-à-vis that of reviewing court

· Significant tension between rationales
· Different degrees of deference exist, and are located on a spectrum of deference
· Correctness

· Reasonableness (a.k.a. “reasonableness simpliciter”)

· Patent unreasonableness

Pushpanathan v. Canada (Minister of Citizenship and Immigration) (SCC, 1998)

Guy had applied for refugee status in Canada, but then got permanent resident status, but then got bad criminal conviction, so lost PR status, so tried to fall back onto refugee status. But did he commit an act contrary to the purposes of the UN?
· Challenge to Immigration and Refugee Board decision that person convicted of importing heroin excluded from refugee status
· Court unanimous that applicable standard is “correctness”

· Majority (per Bastarache J) and dissent (per Cory J) disagreed on whether the  decision was correct

· All standard of review issues to be addressed according to “pragmatic and functional analysis”
· Note SCC’s approach to issue of relative expertise
· Considers whether question is “general” legal question or specialized one

· Structural factors (nature of appointment qualifications, full time vs. part time)

· Extent to which legal standard fact-driven

· Extent to which tribunal performs “managerial” rather than “adjudicative” functions

· Legislative intent as manifested by review structure
Central enquiry for SOR is the legislative intent – how did the legislature intend us to review the decision. 

There is no one standard for each decision maker, the SOR will depend on the matter / issue being reviewed. 

Gave a four part pragmatic and functional test:
Privative clause = provision in statute that says that courts should not interfere with ATB decision. Try to make private the decisions of the ATB. Often have these in labour context of labour relations board. Also used in WCB legislation. Called ouster clauses in England. The absence of privative clause does not mean high standard of scrutiny necessarily. And if there is one, does not mean that court cannot interfere at all. 

Expertise = said to be the most important. Consider if ATB was made with special expertise to meet a need requiring expertise, then court should be deferent. E.g. securities commission made up of experts, so no point in letting court just blatantly override their decisions. But expertise is relative not absolute, there are three dimensions, the expertise of each of the bodies, and the nature of the issue (is it an issue that relates to the expertise of the ATB, will be less deference if is an issue like res judicata). 
The purpose of the act as a whole and the provision = does the act anticipate regular resolution of disputes between parties, or is there also a large component of policy making in the decision of the ATB.  Polycentric issue is one which deals with numerous interests, and then should be more deferential. So are we dealing with something that looks judicial or something that is more policy like. Bipolar adjudication or polycentricity. But this can be argued anyway, most decisions have some bigger impact in terms of precedent. 
Nature of the issue = question of law, fact or discretion. If the decision has wide ranging implications i.e. of general application, then will be less deferent. The more the local and specific the effect of the decision, the less likely the court will intervene. Is hard to say if is a question of law or fact e.g. is negligence a question of law or fact. So again this is malleable. 
Sometimes all four factors point the same way, but more often they point in different directions in terms of deference. We should think about how to make arguments using the four factors.

Is hard to predict the outcome of cases based on the factors, so should just think about how to make arguments. Pushpanathan (PP) was the big case that distilled principles from the confused case law. The subsequent cases then refined and used the test. 

Nanaimo (City) v. Rascal Trucking Ltd. (SCC, 2000)
Nuisance was a pile of dirt on land zoned for industrial, and the neighbouring residents were unhappy about the dust. 

City of Nanaimo said that the pile was a nuisance, they removed the pile of dirt, and then wanted to recover the cost from the company. 

So did the city have the authority to remove the soil? Was the dirt within the statute ( is it “another matter or thing”?

Company said no, cannot just say that everything comes in the last category, else what is the point of having the list. 

There was no discussion of the standard of review at the BCSC level. 

City said that municipalities are experts in their own legislation. 

But did the PP test apply generally? SCC said yes. 

SCC said that the pile of soil could fall into the class of building or erection, but the City had abandoned that point, and were supposed to be arguing only the issue of deference. 
That it was a building was not argued at SCC, but they went off on their own and decided the case on that ground. 

· What standard of review applied to the  adjudicative decision by municipality on construction and application of section of Municipal Act?

· SCC: Application of Pushpanathan test to determine whether to afford “curial deference” to municipality’s decision (p. 405, ¶29)

· Construction: correctness standard

Proper construction of statutory provision involved scope of municipality’s authority and questions of law, in respect of which test is correctness (p. 405, ¶29)

Municipalities usually exercise plenary powers, as opposed to adjudicating specialized and confined matters (p. 405, ¶31)

Municipalities are political bodies devoid of specialized expertise, often driven by “local political milieu” than legal precedent (p. 405, ¶32)

· Application: patent unreasonableness standard

Municipal councillors elected, and thus more conversant with community exigencies than courts (p. 406, ¶35)

Municipalities often balance complex and divergent interests at arriving at decisions in public interest (p. 406, ¶35)

Said that the SOR was determined using the PP analysis – use PFA approach to determine the SOR. 
Confirmed that PP test applies to all DM’s exercising statutory function. 

On whether they had the right to use the statute for a pile of dirt – question of law so SOR is correctness. Whether they should have used their discretion to make the order they did ( SOR is PU.

Law Society of New Brunswick v. Ryan (SCC, 2003)
This decision came down with the Dr Q decision. 

PP was expanded into other areas, and people started to say that there were more than just three standards of deference. 

In this case a NB lawyer was working on wrongful dismissal case – the lawyer made up a decision of the NBCA to show that he had actually won the case. 
· What was the appropriate standard of review on statutory appeal from professional disciplinary body?

· SCC: reasonableness

· Three and only three standards of review: correctness, unreasonableness, patent unreasonableness (pp. 408-409, ¶¶20, 24-26)

So there are not an infinite number of standards of review. But there is a spectrum of deference, and where you are on the spectrum will define which of the 3 categories you are in. 
· Reasonableness standard does not “float along a spectrum of deference” (pp. 408, 412-413, ¶¶20, 43-47)

· In undertaking correctness review, court undertakes own reasoning process to arrive at result it considers correct (p. 413, ¶50)

· Reasonableness review gives effect to legislative intent that specialized body primarily responsible for deciding issue according to own process and reasons, and interference inappropriate if reasons can stand up to a somewhat probing examination (pp. 413-414, ¶¶50, 55)

· Patent unreasonableness review seeks for a defect that can be explained simply and easily, a decision so flawed that no amount of curial deference can justify letting it stand (pp. 413-414, ¶52)
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Were considering standards of review. 
PP, which outlined the grand theory, only occurred in 1998. 

And the other cases are even more recent. 

Went over the 4 PP factors again. 

Remember that the litigation is not about the SOR, that is just one issue, so SCC needed to limit the amount of litigation about the SOR ( in Ryan and Dr Q the SCC said that there are 3 standards of review.

· General Principles

· Some administrative bodies’ decisions entitled to deference from reviewing judges, others not
· Competing rationales

· Honours legislative choice to assign authority to administrative body rather than court (sometimes reinforced by privative clause)

· Recognizes comparative expertise of administrative body vis-à-vis that of reviewing court

· Significant tension between rationales
· Different degrees of deference exist, and are located on a spectrum of deference
· Correctness

· Reasonableness (a.k.a. “reasonableness simpliciter”)

· Patent unreasonableness

SCC in Ryan said that should only use 3 standards of review – unless some issue comes up that suggests that 3 is not enough – but that is not the case here. 

Having more standards would encourage more complex and technical debate – but would not give more precision in outcomes. 

So there are only three standards. 

Then goes through the 4 factors:

1. There is no privative clause, but is a broad right of appeal ( less deference. 

2. Expertise – says law society would have developed some expertise over that of courts, even though judges were once lawyers. SCC says that law society deals with it more often, so would have acquired better knowledge. And members of public sit on the committees – give lay persons perspective and represents public – so this is expertise the court does not have. Note that are speaking institutionally, not considering actual panel members. 

3.  Purpose of the act and the disciplinary process – role is to protect the interest of the public ( polycentric role, policy based. So higher degree of deference. 
4. Nature of the question – what sanction? Mixed fact and law, so not pure law, so more deference.

So factor 1 goes different way than 2-4, and overall should be deferent ( reasonableness simpliciter, so only intervene if decision unreasonable. 

So now have to apply the standard. 
But what does reasonableness mean – is there a continuum of reasonableness with varying degrees of deference? SCC said no – we only have three standards of review and each standard is only one test.

There is not an infinite number of SOR. 

Reasonableness requires “somewhat probing examination”, and ask if the reasons support the decision. 

So reviewing court must look to see if any of the reasons support the decision, assuming that have reasons (not always the case).

Said that not supposed to just give the DM a margin of error, but instead to say that under deference the DM made a reasonable decision – do not compare “right” decision to “actual” decision – just ask if their decision was reasonableness.

Often there will be no “right” answer – so court should not commit to a right answer and then compare. Is like sentencing in the criminal context – no right answer. 

Says that RS is also different to PU. 

Can be unreasonable but not PU ( if only find error on detailed search. 

Will be unreasonable only if there is no logical line of analysis. 

Cannot focus on one aspect of the decision, must assess the decision as a whole. 

So applies “somewhat probing” evaluation – says that in this case the disbarment conclusion was OK.  
Said that it is not a correctness review – so cannot attack detailed findings in decision, have to see whether the conclusion was reasonable. 
Dr. Q v. College of Physicians and Surgeons of British Columbia (SCC, 2003)
Note how the Dr was given anonymity until the outcome of the case. 

Decision was challenged by way of JR, not by appeal. Had already appealed the decision but the appeal was set aside. 

· SCC unanimously allowed appeal from BCCA, which had affirmed BCSC decision setting aside decision of College’s Inquiry Committee that Dr. Q guilty of infamous conduct

· SCC held that lower courts employed wrong standard of review, leading to inappropriate interference with Committee’s factual determinations (p. 422, ¶42)

· Statutory right of appeal “on the merits”

· Determination of appropriate standard of review depends not solely on relevant statutory provisions but on outcome of four-factor “pragmatic and functional” approach (pp. 417-418, ¶¶21-22)
· Primacy of pragmatic and functional approach means no necessary correlation between particular allegation of error and particular standard of review (p. 418, ¶25)
· Reviewing court must choose appropriate standard of review from one of three currently recognized candidates
· SCC held “reasonableness” standard to be applicable (p. 421, ¶39)

· SCC concluded that trial judge incorrectly applied “correctness” standard and improperly substituted her own views for those of the Committee

Reviewing judge is not supposed to substitute their opinion for that of the DM, must just review the decision. Here there was a right of appeal on the merits, but still do apply the PP approach, does not matter if you are on a JR or appeal.
Note: I had not read these cases before class, and so these notes are less clear and may have errors. I lost the train of thought around here. 

Analogises the categories being connected by the PFA as the PEHR connects all of the hearsay exceptions. So the PRA test incorporates the principles that have always applied. 

So assimilates JR and appeals. Then go on to the PP analysis. 

Says that the 4 PP factors may overlap – but aim to determine legislative intent, that is the goal.  

Now re-articulates and updates the four factors. 

Should not be mechanical, should be thoughtful each time. 
Do they have expertise in the particular issue before them?
Does the ATB frequently consider these issues? – may create relative expertise. 

Does statute anticipate traditional les inter partes, or policy making? 
So here the test is clarified, but does not really change too much.

Then the test is applied.

Said that the 4 factors lead to reasonableness simpliciter. 

Committee no more expert than courts. 

Finding of credibility is quintessentially fact finding, so deference on this factor. 

Said that the reviewing judge did not think about the PFA, and just re-tried the case on a correctness standard, and was wrong to do that. 
Judge not supposed to re-hear the case, is supposed to decide if it was reasonable. 

How the reviewing judge would have decided the case is not relevant. 

Then Q’s name was published on the College website. 

· Framework For Identifying Proper Standard of Review
· Exercise in divining legislative intention
· Four-part test to identify applicable standard

1. Is there a privative clause or other indicator about expected level of deference?

2. Does administrative decision-maker have expertise relative to court in specific matter at issue?

3. Does purpose of statute or specific provision in question indicate need for deference (i.e., how significant is administrative decision-maker’s policy-making role)?

4. What is  nature of problem: fact-finding (calling for greater deference) or legal (calling for less)?

· Two broad problems in applying test
· How do you interpret each element?
· How do you balance elements that pull in different directions?
Seem that in most cases we just end up in JS, partly b/c factors often go different ways.

Problem 21 p422:

Long distance rates set by CRTC.

How will get to FCA – by way of appeal, have duty to exhaust, so cannot use JR until done all appeals. Don’t forget to explain this on exam.

Then still apply PFA regardless of appeal or JR. The test is always applied to specific issues – so what is the issue that will be asking the court to step in on. 

What are the discrete issues?

1. Where the revenues excessive – this is a decision that the CRTC made. 

2. Was the $10 rebate an appropriate remedial response?

3. Said that CRTC did not have power to make the remedial order they made – remedial power issue. 
The above is crucial, have to ask what you will be attacking because the SOR is determined issue by issue – may have different SOR for each issue. 
So consider PFA for issue #3
1. Privative clause? ( Have right of appeal – less deference.
2. Expertise? (question of law, no relative expertise, but CRTC may argue that they are familiar with the whole statute, more so than the courts. But how often would CRTC actually consider J arguments. Be careful not to focus on the appropriateness of the remedy – this issue deals with the power to give a remedy. Most say that no relative expertise – so less deference. 
3. Polycentricity? ( Here is more legal b/c is a question of J – so less deferential, again remember that are not considering the adequacy of the remedy. CRTC will argue that need to be able to construe their own remedy to achieve public policy objectives, but Angus rejects this, and less deference. If say that will have great ramifications – then should be less deferential. 
4. Fact v law v mixed law and fact? ( clearly legal, are interpreting statute. 

So all of the factors say less deference – so standard of correctness applies.

Other issues i.e. #1 and #2 may go different ways. 
Say #2 on correctness and #1 on PU, then if decision falls afoul of any of the standards on any of the issues, then decision will be struck down. 
Applying PU and RS is harder than applying correctness. 
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Skip over 510-524 for now – unauthorized delegation of power, we may come back to it. 

Are some notes in the materials – should read them.

D.
Judicial Oversight of Jurisdictional Issues

1.
Introduction

· Note, “Key Concepts: Jurisdictional Review vs. Intra-Jurisdictional Review and Privative Clauses”
J is “does a person / body have the power to answer the particular question?”

When a body is created by legislation it is not a natural person, it is an artefact, a creature of statue, and its scope depends on the enabling legislation. 

The box of J is defined by the legislation, and if you stray outside of the box, then you have exceeded your J.

e.g. WCB cannot issue marriage certificate, can only give compensation for injuries. 

Wrongly deciding compensation claim would not be a J error (JE), would be an “intra-jurisdictional error” (IJE), but even if correctly issue marriage certificate, then that would be a JE. 

· In Canada, courts always free to correct “jurisdictional” error

· Whether courts free to correct “intra-jurisdictional” error depends on whether legislature has employed a privative clause

· Privative clauses reflect a legislative intent to limit judicial oversight to jurisdictional error
· e.g., “A decision or order of the board under this Code, a collective agreement or the regulations on a matter in respect of which the board has jurisdiction is final and conclusive and is not open to question or review in a court on any grounds.” (Labour Relations Code, R.S.B.C. 1996, c. 244, s. 138)
So says that you cannot challenge the decision. And then gives a specific list for clarity. See case book.

PC are common in labour area and WCB, not that common in other areas. 

We will see that privative clause confines the court to reviewing J errors. 

In Canada you have a constitutional right to challenge ATB decision on the basis of JE (s.96 of CA1867), but cannot complain about IJE if there is a privative clause, well it also depends on the wording of the privative clause. 

PP said at para. 28 that must focus on provision, and says that do not start with classification of error as a JE, but do analysis and if get to the standard being correctness, then have a J error, so he switches the approach, but it is the constitution that says that can challenge J error, so this is in conflict with the para. 28 approach. 

Angus has instead identified the types of errors that courts view as going to J. Angus ignore the para. 28 “conclusion” approach. 

· Note, “Overview: Jurisdictional Oversight”
· Pushpanathan an attempt to push into the background of Canadian administrative law the distinction between jurisdictional and intra-jurisdictional review

· That and other attempts notwithstanding, the concept of jurisdiction remains important in Canadian administrative law

· For example, it is needed to determine the permissible scope of judicial review in the face of a privative clause

· Various types of “jurisdictional” error are possible, and those types are divided into six categories under the heading “Errors That Generally ‘Go to Jurisdiction’”

2.
Constitutional Considerations and the Role of Privative Clauses

· General Principles

· Constitution guarantees three forms of challenge to constitutional validity of administrative action
· No constitutional right to challenge correctness in law of an administrative decision-maker’s decision

· Appropriately worded privative clauses can therefore preclude judicial oversight of administrative decisions for errors of law (or intra-jurisdictional error) (Farrell)

· Constitution does preclude legislatures from using privative clauses to oust judicial oversight of administrative decisions for jurisdictional error (Crevier)

Crevier v. Québec (Attorney General) (SCC, 1981)

At issue was the professional code covering about 30 professions including lawyers and doctors. 

Two members of corporation were charged with breach of the code. 

There was a privative clause. Said that would not issue injunctions. 

Laskin considered the effect of s.96 on a privative clause that tries to insulate ATB from all review of its decisions. Says that the insulation must be struck down if it prevents all review.

s.96 says that GG appoints judges to superior courts.

Superior courts have inherent J. And cannot have ATB deciding its own J, which is something that only superior courts can do. 

Here the legislation said that the ATB itself could define the box in which it operates, Laskin says that cannot do that, that would be trying to create a new s.96 court. 

Court cannot give itself a J it does not have. 

A provincially created ATB cannot be immunised from J review, although can prevent other types of review. 

Here the word J is the driver, in PP para 28 the word was said to be just a conclusion adjective, but here it is a constitutional principle. Angus prefers the “constitutional principle” approach, and it is powerful if you can classify the issue as being J, then can just ignore the privative clause.

But it is difficult to draw the line between J and not J issues. 

But Laskin says that J errors are more than mere errors of law. 

Says that PC can oust JR on questions of law, but s.96 is more than a mere appointment power, and cannot oust JR on errors of J.  

WCB can decide at first instance whether they had J on an issue, but that would not be the last word – can appeal. 

But the classification of what is J is a really tough issue. There are lots of cases on J, we are just looking at a snapshot. 

If want to suit the PP para 28 language, would say that when you apply the 4 part test to a J issue, then you will come to a standard of correctness. 

Else could look to categories in the jurisprudence and say that this is a J issue. 

J is a flexible term, in England, all questions of law are said to go to the J of the ATB. So in England there is always the right to appeal on error of law – this is very interventionist. 

In the USA, they do not really use the concept of J, and all decisions are reviewed on reasonableness standard.

So Canada is kinda in the middle. 

· In Crevier, SCC interprets privative clause in section 194 of Québec Professional Code to exclude jurisdictional review by superior courts of decisions of Professions Tribunal
· SCC: ability to make final decisions on questions going to jurisdiction is hallmark of section 96 courts

· Québec legislature violated sections 96 to 100 of Constitution Act, 1867 by seeking to exclude jurisdictional review of Professions Tribunal

3.
Errors That Generally “Go to Jurisdiction”

· General Principles

· Jurisdictional error always amenable to judicial oversight
· If true privative clause operative, judicial oversight limited to jurisdictional error (Crevier)
· If no true privative clause, judicial oversight available of both jurisdictional and intra-jurisdictional error

· Approaches to Concept of Jurisdiction

· Judicial approach
law governing court’s jurisdiction usually different from law used in exercising jurisdiction

B.C. Provincial Court has jurisdiction over contract claims up to $25,000

If Court hears case worth $30,000, it exceeds jurisdiction even if contract law issues in case correctly addressed

If Court gets law of contract wrong in a case worth $10,000, it has made an intra-jurisdictional error 

· Tribunal approach
Enabling legislation for tribunals normally does not distinguish jurisdictional from intra-jurisdictional issues

Does residential tenancy tribunal that can grant relief from wrongful eviction exceed jurisdiction if it “incorrectly” decides that the eviction was wrongful? “incorrectly” decides that there was an eviction? “incorrectly” decides there was a tenancy?

How do you distinguish among these species of error?
· Possible Approaches to Concept of Jurisdictional Error
· English approach: all legal questions go to jurisdiction and are reviewed using the “correctness” standard
· American approach: no special category of jurisdictional questions and all legal questions are reviewed using the “reasonableness” standard

· Canadian approach: mix of “correctness” and “patently unreasonable” review

· Hallmarks of Jurisdictional Error
· Issue characterized as “jurisdictional” generally reviewable on “correctness” standard

· Whether or not issue is “jurisdictional”, “patently unreasonable” decision in respect of the issue constitutes jurisdictional error i.e. b/c can always intervene if is PU.
· We will examine several varieties of jurisdictional error in largely the following categories

· Breach of Principles of Procedural Fairness – this was part 1 of the course. 
· Misinterpretation of Provision Circumscribing Authority

Constitutional and Human Rights Dimensions

External Law

Remedial Powers

· Patently Unreasonable Decision

a)
Breach of Principles of Procedural Fairness
· General Principles

If can show that error of DM that related to pf, then that is generally treated as a J error. 

· Breaches of duty of procedural fairness treated as jurisdictional errors
· Decision will be overturned irrespective of true privative clause

· Standard of review usually described as “correctness”, although perhaps more accurate to describe standard as “fairness”

British Columbia (Securities Commission) v. Pacific International Securities Inc. (BCCA, 2002)

We looked at this case before on the issue of notice. 

Says that SOR on pf is correctness. 

This is a post PP case, but is not applying the four part test, just says that if goes to pf then it is jurisdictional. 

No deference will be shown on a question of pf. 

So if notice is inadequate, although there is a grey area on what was actually adequate, once have decided that was inadequate it is a standard of correctness, and there will be no deference shown. 

So fairness has a correctness SOR.

That is why we could do part 1 of the course w/o considering SOR, the SOR was always correctness. 

Case says that all ATB’s must provide pf, well that is not quite true, but pretty close. 

There is an ambit of pf that would be adequate, but if ATB steps outside, and breach pf, then would have made a J error, and privative clause will be of no effect. 

So it is at this stage of exam question that consider the whole of part 1 of the course i.e. when deciding if court will review the decision. 

· In this case, no breach of rules of procedural fairness for Commission to refuse further particulars.
· Standard of review correctness, but correctness must be considered in context (p. 432, ¶6)

b)
Misinterpretation of Provision Circumscribing Authority: Constitutional and Human Rights Dimensions
· General Principles

· Where administrative body must interpret Constitution in carrying out statutory mandate, interpretation must be correct
No deference is shown to ATB in making interpretations on the constitution. 

But problem is that it is generally not clear that the ATB is actually dealing with the constitution. 

Cases should be used to collect arguments that the issue is or is not a constitutional aspect, so that can get towards or away from the SOR being correctness. 
· Not always clear whether administrative body is interpreting Constitution
Trinity Western University v. British Columbia College of Teachers (SCC, 2001)

Religious university in Langley – its licence to teach was refused by the college of teachers.

College said that the university was discriminating in its code of conduct – said that could not do practices that were biblically condemned, including homosexuality. 

Facts not that important, but the clash of constitution issues influenced the SOR. University argued that it was freedom of religion. College said that it was a discrimination issue. 

The college lost at the BCSC and the BCCA. 

So first question is whether the college could even consider the issue of discrimination. University said that college did not have that J, but court says that the college could consider discriminatory practices. 

So then was the decision reached by the council justified, first have to consider the SOR. 

College argues that it is a specialised ATB ( deferential. But Trinity says that college is not expert on human rights issues. 

Court says that must consider the issue and the expertise on that issue, and that college does not have more expertise than the courts on issues such as freedom of association. 

Said that this is mainly a human rights issue, not an educational matter.

Court says that the college is not more aware of religious issue than it is.

Leads to correctness standard, and this is partly b/c there are constitutional issues at play, and college does not have expertise on the constitution. 

· Refusal to approve teacher education program on ground that religiously based “community standards” discriminatory
· SCC upheld setting aside of refusal

· Majority (per Iacobucci and Bastarache JJ) applied “correctness” standard

· Dissent (per L’Heureux-Dubé J) applied “patently unreasonable” standard

LHD says that there are 2 issues, question of J, and then SOR. 

Says that disagrees with the majority on the SOR, says that SOR should be PU. 

She goes through the PP test. 

LHD says that the decision did not require balancing of human rights values, says that college was not being a human rights ATB, and did not have to balance constitutional issues. 

Says that the statutory mandate of the college is not to balance human rights, and should distil out the constitutional issues from what the college was actually doing.

Says do 2 stage approach, first do the admin law issues, and then afterwards consider the constitutional issue. 

She does not want constitutional issues clouding the admin law issue. 

Says that the charter issues will be considered on correctness standard, but the main activities of the college did not involve the constitution, and should not allow the constitution issues to rule the day. 

[This was a case where mandamus was issued – which is an unusual remedy – and it ordered the college to certify the program, b/c that was the only other alternative to what the college did last time.] 

Chamberlain v. Surrey School District No. 36 (SCC, 2002)

Facts not important, just want to consider how constitutional aspect influenced the SOR.

Under the school act, the minister of education can approve basic education material, and then the school decides on the additional material.

School board refused to authorise same sex couple story books. Got appealed to SCC. 

All agree that reasonableness is the standard, but disagree on whether the decisions in this case was reasonable. 

Here the constitutional aspect did not get the SOR to correctness, but got out of what would otherwise have been PU standard. 

· Challenge to school board resolution refusing to authorize three books for classroom instruction, on grounds that they depicted “same-sex parented families”

· SCC (7-2): reasonableness standard of review, resolution unreasonable, and must be set aside

· Majority (per McLachlin CJC): standard of review to be determined by consideration of pragmatic and functional approach, not the rigid and sometimes artificial jurisdictional approach (p. 447, ¶4)

Said that the expertise issue split, board has some expertise, but they do not have expertise on the human rights dimension. Says that courts are well placed to decide human rights issues. 

Says that where there is a human rights dimension, then that will decrease deference, so consider this on exam.

Does the 4 PP factors. 

Angus says that but for the human rights overlay, the SOR may have been PU.

School board is an elected political body, balancing interests and community views through its considerable expertise (pp. 450-451, ¶¶10, 13, 14)

Deference that would otherwise be appropriate given those features undercut by human rights and constitutional values dimensions (p. 451, ¶¶11, 13, 14)

Results in reasonableness standard of review, and resolution unreasonable

· Dissent (per Gonthier J): agreed with reasonableness standard of review, but resolution not unreasonable

Note view that not all questions having a human rights component are ones in respect of which courts possess greater expertise (p. 452, ¶143)

Para 141 – Dissent agrees with SOR of majority, but says that the decision also has a human rights dimension, and should not assume that court has more expertise than ATB whenever there is a human rights component.

Says that there are some human rights issues that ATB should be given deference on. 

Like LHD in the previous case, does not want the constitutional aspects swamping the admin law issue. 

Barrie Public Utilities v. Canadian Cable Television Association (SCC, 2003)

Division of powers case. 

Constitutional baggage in this case is whether the federal legislation allowed the interference with local property and civil rights i.e. b/c change rights over the power poles. 

Normally the CRTC is considered an expert specialised body, but here we come to a correctness SOR. 

· Dispute over access by cable television service providers to power utilities’ power poles

· Issue turned on meaning of language of s. 43(5) of federal Telecommunications Act
· Canadian Radio-television and Telecommunications Commission (“CRTC”) issued order requiring utilities to give cable providers to specific power poles on certain imposed terms

· SCC (6-1): correctness standard applies, and CRTC decision incorrect

· Majority (per Gonthier J)

Says that the interpretation of the clause in this case does not need the expertise of the CRTC, not a technical decision. 

Interpretation of s. 43(5) a pure question of law that does not engage CRTC’s special regulatory and supervisory expertise (p. 456, ¶16, 18)

Section 43(5) accords CRTC an essentially adjudicative (as opposed to policy making) role (p. 456, ¶17)

· Dissent (per Bastarache J)

Says that they are entitled to at least some deference.

Says that should separate the constitutional question and the more general exercise of power by CRTC.

Wants to separate like LHD a few cases ago, says that not separating will skew the SOR for the admin decision. 

Says that constitutional issue will decrease deference, and is afraid of a bogus constitutional review issue will be used to change the SOR, and skew the result on the admin law issue. 

Says that it would be regressive for court to hold CRTC to a standard of correctness when it is reviewing its own statute. 

Says that is a specialised ATB that should be allowed to use its expertise, and that this is not a strictly legal question. 

Is concerned about a shift towards less deference. Says that if classify as partly constitutional, then will distort the appropriate SOR. 

Crucial to separate constitutional question from general interpretive question (p. 457, ¶59)

Failing to do so will permit even a meritless question with constitutional overtones to “skew” the standard of review analysis towards correctness (p. 457, ¶61)

Constitutional question is whether CRTC overstepped its constitutional authority by interpreting s. 43(5) as permitting CRTC to assert federal jurisdiction in relation to property and civil rights within a province, and application of pragmatic and functional approach to constitutional question will yield correctness standard (pp. 457-458, ¶¶65-66)

Review of administrative decision itself involves two further questions – interpretation of s. 43(5), and appropriateness of specific terms imposed in CRTC order (p. 458, ¶69) – and both reviewable on standard of reasonableness simpliciter (p. 458, ¶¶70, 72)

So now we know that pf issues, and constitutional issues, both point towards correctness as a SOR.

Questions asked in class. 

· In PP the privative clause is only a factor, but is now said to be definitive. Angus said that there has never been a case in which privative clause has been present, but have gotten to something other than SOR being correctness. So reviewing courts will generally not review the privative clause as just one factor and then get to result different to that suggested by the privative clause – so cannot take the language of PP literally. 

· Does what Crevier said apply also to FGL trying to insulate ATB’s? Yes. BC supreme court act did not create the BCSC, it just continued it. The BCSC “always was”. But privative clauses are less common in FGL, b/c mainly have them in WCB and labour legislation, which is PGJ.
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We are looking at how the PFA operates. We saw that the constitution influences the standard of review. 

Are three forms of challenge to constitutional validity that were mentioned on the web notes for last class.

1. Superior courts have J over constitutional issues – inherent J. 

2. Also have oversight of charter violations s.24(1)

3. s.52 of CA1867 – this is the third way to make constitutional 

We do not need to know this for the exam, but someone asked a question, so clarification is given. 

A law that aims to create a s.96 court is of no force and effect, so cannot insulate ATB from judicial review on J, that would be like trying to make a s.96 court b/c then the ATB would be dealing with all of these issues itself. 

PP said that J is only a label that you put on when you get to a SOR of correctness, but cases like Crevier say that J is a defined set of subject matter. 

Two ways in which can have J problem. 

1. If ATB tries to take J over something it does not have – that is a J issue from the outset i.e. the ATB never had it. 

2. Other way that can have J problem, is that ATB started within their J, but made such a big error in making the decision that they extended out of the J box. So here they J, and then lost it. 

Breaches of pf will always be a breach of J – will be correctness SOR. 

Questions of human rights and constitutional issues are generally reviewed on SOR on correctness, and privative clause will not protect the ATB from review on these issues. 

c)
Misinterpretation of Provision Circumscribing Authority: Other External Law
· General Principles

ATB may be constrained by other law e.g. if dealing with privacy legislation then have to consider the law of solicitor client privilege. So an ATB will have to interpret s.14 of the FOI legislation in deciding whether to grant the FOI request. The statute is the thing that creates the 4 corners, so here will have to decide whether are within the statute such that the request can be granted.

Taken to the extreme, every time you deal with a clause like s.14 then could argue it is a J issue, and courts will then always be able to intervene. This is not good, so we have to draw a line where courts can intervene. The position of the line may seem arbitrary. 

· Administrative decision-maker may need to interpret “external law” or legislation other than own enabling legislation
· Courts normally reluctant to defer to such interpretations
Canada (Attorney General) v. Public Service Alliance of Canada (SCC, 1991)

Labour dispute. Unions fighting over teachers who were employed by prison contractors. 

Does the board have J to decide if teachers working in jail were “employees within the public service” as used in the statute?
This case is before PP.

Para 13 – consider SOR, Sopinka says must consider if the provision limits J, or was this a provision which the legislature intended the board to rule on. 

If was a statute to be ruled on by the board then SOR would be PU.

There was a privative clause in place. 

Para 22 – says that there are two separate labour regimes which are mutually exclusive. 

So which is the regime under which these employees fall?

Says that they have to fit into one of the two groups, and there cannot be overlap, must be under just one scheme, and at least one scheme. 

Says that must get this classification exactly right – so should not be deferential. 

So is not just that the law being applied by the ATB is external law, it is that it must be interpreted very accurately.

· Decision by PSSRB that teachers employed by prison contractor “public service employees” within meaning of PSSRA
· SCC (6-1) quashed decision for jurisdictional error

· Majority (per Sopinka J) applied pragmatic and functional approach to determine whether Parliament intended to leave relevant provision to PSSRB (p. 462, ¶19)

· Dissent (per Cory J) declined to view definition of “employee” for labour relations purposes as jurisdictional (pp. 465-466, ¶¶90-95)

Cory dissents and says that need some control by the courts, but says that court must not be too eager to classify as J error b/c this ignores the important and independent role of ATB’s. Cory would be more deferential. 

Angus agrees with the majority. Can be deferential on provision by provision basis, but when it comes to big picture issues like this, then must ensure that the matter is decided correctly.

Canadian Broadcasting Corp. v. Canada (Labour Relations Board) (SCC, 1995)
Very hard case to read, court split all ways on all issues. 

Again there is a butting up of two statutory regimes – labour code v broadcasting act. 

Goldhart - Consumer rights advocate was head of union and was hosting a checkup on CBC radio. 

At the time of this case the NAFTA was a hot topic. Goldhart was giving opinions on that, and so could he really be a neutral monitor of CBC radio?
CBC told him to quit with the opinions or give up the monitoring job. 

Labour code said that could not pressure union people out of office. 

Iacabbucci reasons are the relevant ones.

Para 28-29 ( is a privative clause, so SOR is PU, but not if J error has been made, in which case the SOR is correctness, and if there is an error on J then the entire decision will be set aside. 

Para 48 - Where the external statute is commonly dealt with by the ATB, then can be more deferent.

But even if ATB not familiar with the external statute, does not mean the court will definitely interfere. 

Conclude that this was a J matter, and correctness SOR is used. 

For the rest of the decision i.e. the non J issues, the court uses a SOR of PU. 

All agree that the appeal by CBC should fail. 

· Grievance over CBC requirement that broadcaster choose between hosting current-affairs radio program and serving as president of actors’ trade union opposed to free trade
· Canada Labour Code prohibited employers from seeking to compel a person to cease being a trade union officer or representative, but Broadcasting Act required broadcaster to provide balanced service of information

· Board concluded that CBC committed unfair labour practice

· Fed CA dismissed CBC’s application for judicial review

· SCC (8-1) dismissed CBC’s further appeal
· 4 members of majority (per Iacobucci J) applied patently unreasonable standard to unfair labour practice provisions, and correctness standard to interpretation of relationship between Canada Labour Code and Broadcasting Act
· 2 members of majority (La Forest and Sopinka JJ) agreed but applied correctness standard throughout

· 2 members of majority (L’Heureux-Dubé and Gonthier JJ) agreed but applied patent unreasonableness standard throughout

· McLachlin J (dissent) agreed with Iacobucci J on standard of review, but held that Board was wrong

This is prime example on how SCC can even understand its own jurisprudence, can’t even agree on J issues. But the point is that where there is a butting up of two legislative regimes, then more likely to use a correctness SOR. 

d)
Misinterpretation of Provision Circumscribing Authority: Remedial Powers
· General Principles

This is often treated as a J error i.e. when make mistake on remedial powers.

Remedy options normally set out in statute. 

If give remedy not set out in statute then you are effectively re-writing the statute. 

· Which elements of decision-maker’s enabling legislation are “jurisdictional” and which are not?
· Canadian law currently tends

· to treat as “jurisdictional” those provisions that circumscribe a tribunal’s authority or that describe, list, or limit its powers (SEPQA)

· not to treat as “jurisdictional” provisions that determine when it is appropriate for a tribunal to exercise its remedial powers

So ATB can decide when and will be deferent, but when the specify a remedy, it must be one within their power. 
· The SEPQA approach is controversial, and some Canadian courts have declined to follow it

Syndicat des employés de production du Québec et de l’Acadie v. Canada (Labour Relations Board) (SCC, 1984)

This is called the SEPQA case.

Job action in Montréal at CBC – refused to perform overtime, goes to labour relations board. 

P487 gives summary of decision.

Was the refusal to do overtime an unlawful strike?

Board ordered that the overtime ban be ended and go back to work, and then take the matter to an arbitrator. 

Was there actually a strike? There must be a strike in progress before board to have J. So was there a strike? 

Court says that will not accept the argument that board can only rule if there is a strike. 

Court says that not every interpretation of statute is jurisdictional, it is so central to what the board is doing that it is not a J issue – court is concerned with the floodgates argument, if no deference here, when would you ever be deferent?

So the board did have J to do something, but then when got to the arbitration referral made by the board, the court said that there was no power to refer to arbitration. Board said that although that power was not in the statute, they should be allowed to use judgement. 

Court said that JE includes errors on the power to give remedies.

Said that the remedy provisions of the statute do confer J to send to arbitration like that. 

So not all provisions are J, but remedial provisions will be J.

Here the board had exceeded its J, and the review was done on a standard of correctness despite the privative clause.  

· Did Board exceed jurisdiction in declaring union-led overtime ban to be an illegal strike and in ordering compulsory arbitration?
· Canada Labour Code restricted judicial review to jurisdictional questions
· SCC held that Board did not exceed jurisdiction in issuing declaration, but did exceed jurisdiction in ordering compulsory arbitration
This is an old case, and had been criticised, and some newer cases say that should be deferential even when ATB considering remedial provisions. The contention really surrounds when there is a broad and a vague remedial power, and the ATB says they are using expertise to decide best remedy, and then the court is very interventionist. So it is the grey area, not the extreme cases that cause the contention. 

e)
Patently Unreasonable Interpretation of External Law or Legislation
· General Principles

Assume the previous J issues are not relevant for now i.e. no butting up of regimes etc. 

But ATB can still make JE by coming to a PU decision. 

If courts did not take this view, then ATB could do what they wanted if was not a constitutional issue etc. So will not let the ATB do anything they want on the merits so long as don’t make JE. 

Courts assume that legislature did not mean the ATB to make PU decisions. 

· Canadian courts will intervene to correct a tribunal’s patently unreasonable interpretations of “external law” or its enabling legislation
· Difficulty of distinguishing unreasonable interpretations from patently unreasonable ones

W.W. Lester (1978) Ltd. v. United Association of Journeymen and Apprentices of the Plumbing and Pipefitting Industry, Local 740 (SCC, 1990)

Another labour relations case, is a good example of PU error. 

Hard to draw line between PU and merely unreasonable. 

To be characterised as a JE it must be PATENTLY unreasonable. 

Lesters employees are part of the union. Lester wanted more control over their affairs, so made a second company that employed non-union workers. Then could bid differently on non union jobs and union jobs. If was a non union job then would use the non union team. 

The new company had the same office space etc. the new company was derivative of the unionised company. 

The non unionised company then got a job, and the union complained. 

Nfld labour relations act ( did have a privative clause. 

Provision of the code says that cannot defeat collective agreement merely by selling a company – which is what would happen under the common law. This is a successorship provision and means that the union goes with the company if the company is sold. 

But was there a sale lease etc in this case? Is this a transfer under the act?
Majority (McL) says that the aim of the sucessorship provision is to protect employees when there is a sale. 

Says that can also have a problem with labour when a second company is set up which is called double breasting: Have two different contracts, one in each breast pocket and the one you use depends on the type of contract you are bidding on.

Says that the successorship provisions do not address double breasting. 

Says that other provinces have common or related employer provisions to deal with double breasting, so clearly sucessorship provisions do not cover the double breasting situation. 

There was evidence that the Nfld legislature was already considering whether to expand the legislation. 

In this case the board read the successorship provision to have the effect of a common employer provision. So the board clearly went beyond the statute. 

There was no “transfer” here. 

· SCC decides (5-4) that Board exceeded jurisdiction by adopting patently reasonable interpretation of Act
· Majority’s view of legislative intent coloured by failure of Newfoundland legislature to adopt common employer legislation to prevent “double breasting” (pp. 503-508, ¶¶55-93)

· Recall criticism in dissent (per Wilson J) of majority (pp. 497-498, ¶¶8-14)

McL says that the board went beyond its J b/c the decision was PU b/c the decision could not be supported by the legislation. The board was trying to re-write the legislation. 

4.
Unauthorized Delegation of Power

· We will skip over pages 510 to 525 for now and may loop back depending on how we do
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We will not get back to cover 510 – 525.

We have been looking at the PFA and reviewing J error.

Crevier case guarantees access to courts on constitutional questions. 

PFA still applies to this part of the course, cannot just ignore PFA b/c there is a privative clause.

The PFA does apply when considering J errors, but the PFA will always lead to SOR of correctness.

Well this is not true for PU errors and fairness errors – these are also J errors, but do not apply the PFA for these J errors b/c we already know what the SOR will be. 
So the idea of Bastarache of “concluding” that it is a J error does not work for errors of PU and fairness. 

So “grand theory” does not work in all cases. 

Courts believe that they are the ultimate protectors against arbitrary power. But some say that politicians should decide this, not judges. But the courts are the ones that actually do this, but what should the model be under which they operate?
So could apply PFA to the questions of pf or remedial powers and the other topics discussed above as being J etc, and would get to a SOR of correctness.

Ryan and Dr Q says that should do it each time, and that should not be mechanical, but Angus says that should not have to do it for an issue like pf  b/c you know that it will be SOR of correctness.

Privative clauses restrict the role of the courts to J issues. But courts still care about J issues regardless of whether there is a privative clause – don’t think that if no privative clause we don’t care about J issues – we ALWAYS care about J issues. But if is a privative clause then courts are restricted to J issues. 

But can always try and characterise your issue as a J issue. 

When there is no privative clause, still go through the J issue checklist to see if any of them are relevant. 

But when there is no privative clause, then the PFA is more relevant. PFA is used to divine legislative intent, but LI is pretty obvious when there is a privative clause, so PFA is less useful when you have one, just go to PU SOR unless is a J issue.

Remember that in PP there was no privative clause. So the PP non privative clause case being applied to privative clause cases is what also causes confusion. 

So the PP test is valid when do not have a privative clause, and in such cases we have to do a rigorous application of the PP test. 

E.
Judicial Oversight of Intra-Jurisdictional Issues

· General Principles

· Pushpanathan test applies to all intra-jurisdictional review
· Presence of privative clause tends to overwhelm other factors

· mandates “patent unreasonableness” standard of review

· except for those issues going to jurisdiction, reviewable on a correctness standard

· Absence of privative clause means that balancing of all four factors plays more important role in dictating choice of standard of review
1.
Distinguishing Questions of Fact from Questions of Law

· General Principles

· Arises under fourth part of Pushpanathan test

The nature of the question to be decided.

This is one of the more important of the 4 factors. 

· Can be difficult to distinguish, and distinction easily manipulable

Canada (Competition Act Director) v. Southam Inc. (SCC, 1997)

This was a statutory appeal.

Would never have statutory appeal with privative clause, that would be cross purposes. 

2 aspects to this decision – violation of competition act, and what is the proper remedy. 

Were complaints about anti competition behaviour by Southam. 40 days of hearing.

ATB found that the advertising had lessened competition, said that Southam could not publish as many papers as it had been. 

SCC considers the limit that appeal court should go to when reviewing decision of ATB, says that should be reasonableness simpliciter after applying the PFA four part test. 

Parties disagreed whether it was fact or law, SCC says that it is mixed law and fact. 

Says that could be law, fact or mixed law and fact.

See para 35 ( “whether the facts satisfy the legal test”.

Angus read para 39 – 43.

A balancing test is application of law, cannot be mechanical. 

Applying the law to the facts is a question of mixed law and fact. 

Summary given in para. 54.

At this time we did not have the three different standards, only had 2 – but he is saying that need to find a middle ground. 

Says that the statutory right of appeal means that can definitely review J issues. 

Saying that PU is not applicable, but want to give some deference to the ATB b/c of their expertise, so saying that need a third standard. 
· Did Competition Tribunal err in findings on merits with respect to violations of Competition Act or with respect to remedy imposed on Southam for breach?
· SCC: no

· Application of general legal standards to particular questions of market definition involved questions of mixed law and fact

· Choice of remedy involved question of mixed law and fact

· “Reasonableness” standard applied to both issues (p. 535, ¶56)
· In determining whether determination “unreasonable”, defect will be in evidentiary foundation itself or in logical process by which conclusions sought to be drawn (p. 535, ¶56)

· Difference between “unreasonable” and “patently unreasonable” determination lies in immediacy or obviousness of defect (p. 535, ¶57)

If defect is on the face, then is PU, if takes searching to find defect, then may be unreasonable. 

Para 57-59 – draws parallel with how CA deals with review of regular trial decisions.

Read para. 60 ( describing the continuum.  Eventually Ryan and Dr Q had to pull back on the arguments that grew from these words. 

Concludes that ATB did not act unreasonably, although he did not like their decision, para. 68 and para. 79. So seems that he would have decided it differently, but will not say that the ATB was unreasonable. 

Said that judicial restraint is required – and he exercises that restraint in this case. 

Came to the same conclusion for the remedy issue, says was mixed law and fact, and that the ATB’s decision was reasonable.

It is the part of the case that decides between law, fact and mixed law and fact that is important to us. 

Is an issue of characterization. 

2.
Reviewing Questions of Law

· General Principles

· Questions of statutory interpretation, or more general questions of law, militate in favour of “correctness” standard

Pushpanathan v. Canada (Minister of Citizenship and Immigration) (SCC, 1998)

This is a case that deals with classification of questions of law.

This was the guy whose permanent resident status was cancelled for drug offences, so he tried to rely on refugee status. 

SCC says that SOR was not argued below. 

But the TJ said that a ground for appeal should be if there was an error of law, and SCC says that this gives scope for consideration of SOR. Says that appeal deals with review of the decision, and that includes the SOR. 

SOR was not argued before the SCC, but they “reluctantly” consider it anyway. 

Applies PFA and says that should be a SOR of correctness. Says that should not give deference to a “serious question of general importance”.

Says that this is a question of law, and that ATB has no special relative expertise on questions of law. 

Said that the ATB expertise is not connected to the decision in this case. The board was not dealing with policy evolution, the adjudicative function is not polycentric, and there was no privative clause. 

So applies correctness review. 

But Angus says that this is semi surprising – the ATB is could well be more expert than the court on immigration issues. Here there is a 10% lawyers on the board requirement ( this is actually a high proportion. Why is this not polycentric? So Angus says that the SCC went one way on the factors, but good arguments can be made the other way. 

But if ultimately decide / characterise that it is a question of law, means that will come to a standard of correctness. 

Then SCC finds the decision in correct and that , which Angus says is also surprising. Says that drug offences are serious, but that refugee convention protection should not be lightly denied. But we are more interested in the process, not the final decision. 

Cory dissents and says that drug trafficking is contrary to UN, but still uses the same SOR. 

So PU is mainly for J review, but could have PU as SOR for intrajurisdictional errors, but will have to have all 4 factors aligning in that direction. 

· Immigration and Refugee Board decided that exclusion from refugee status of persons “guilty of acts contrary to purposes and principles of United Nations” included person convicted of importing heroin
· SCC majority (per Bastarache J): standard of review is correctness, and Board incorrect

· Cory J (dissent): agreed on standard of review, but held that Board correct

· Majority (per Bastarache J) found that Board had no relative expertise (pp. 545-546, ¶¶45-46) and that Board did not perform “managing” or “supervisory” functions and was “not responsible for policy evolution” (p. 546, ¶48)
F.
Judicial Oversight of Discretionary Decisions

· General Principles
Is review of discretion, J review, or intra J review – hard to say, but do not need to resolve it, just apply the PFA.

Discretionary decision making is tricky area b/c brings the law closest to the heart of political decision making. Politicians are the ones who are supposed to be using discretion to make policy decisions. 

But have to have judicial oversight of discretionary decisions, have to have some check on the power of ATB’s. 
· What is discretion?

· Grant of power to use judgment in making decision
· Within range of acceptable choices, final choice to be made by person or body to whom power granted

· Need to define range of acceptable choices and range of factors that may properly influence ultimate choice

This is kinda like the box of J, if you are in the box then discretion was OK, but if you go outside the limits, then not acceptable, but is hard to define the boundary between acceptable and unacceptable. 

Analogy to sentencing in criminal law, can use discretion within specified range, and if outside that range, then that will be discretion that can be reviewed. But if in the right ballpark, then will defer to the TJ.

But the acceptable ranges are less clear for admin law.

But must first be sure that are dealing with a discretionary decision ( 

· Identifying statutory grants of discretion
· Use of the term “discretion”
But often this term is not used. 
· Subjective grant of authority

e.g. If in the opinion of the minister …

· Use of “may” rather than “shall”

· Implication from statutory structure

This is a bit more controversial. 

But however you characterize, you still apply the PFA, this was confirmed by Baker i.e. PFA applies to discretionary decisions. 

But unlikely to come to SOR of correctness. Correctness implies that there is only one correct outcome, but this cannot be true for discretion decision. So if the decision making power is discretionary, then can only come to RS or PU. This is not clearly stated in the cases, but flows from the definition of correctness. 

So for our purposes, if have decided that it is a discretionary decision, then cannot come to correctness. 

Hard to tell which factors should and should not be taken into account in exercising discretion. 

· Note: need to derive clues as to breadth of discretion from relevant statute

· Pushpanathan test applies to oversight of discretionary decision-making (Baker)
· “Correctness” standard unavailable

·  Standard of review will be either reasonableness or patent unreasonableness

· Arguable that review for improper exercise of discretion is another form of jurisdictional review, though some resist that characterization

· Prohibition on fettering of discretion (Yhap)

The law does not allow you to fetter discretion – we will discuss this later. 

· Improper purposes and irrelevant considerations now indicators for Pushpanathan analysis

· Note the developments as to giving insufficient weight to relevant factors (Baker, Suresh)

Baker v. Canada (Minister of Citizenship and Immigration) (SCC, 1999)

Deals with discretion issue. 

Says that finding RAOB was enough to dispose of the issue, but will deal with the issue that bought the case to the SCC – bottom p550.

“where the minister is satisfied that” – classic discretionary language. 

Says that traditionally discretion decision were treated separately from other grounds – cites old decisions. 

Read para 52-55.

Says that PFA says that standards of review for errors of law are on a spectrum. 

Do apply PFA to discretionary decisions.

Says that the SOR in this case is, after application of PFA, RS. 

Was this decision unreasonable? She says yes, b/c says that the failure to give serious weight to the interests of the children was a serious error. 

Says that the decision was not alive to the interests of the children, and so was an unreasonable exercise of the legislative power. ATB did not consider the hardship of making Baker and her kids return to Jamaica. 

This caused controversy – Southam said that not supposed to re-weigh the factors, but that is what is done here. Not supposed to micromanage the discretion of the ATB, the discretion was given to the minister by the legislation. 

Cynic would say that this was a correctness review, not RS. She is changing the decision just b/c she would have weighed the one factor differently. 

· Discretionary denial of humanitarian and compassionate relief from deportation order of domestic worker living and working illegally in Canada for more than 10 years
· Refusal quashed as “unreasonable” on grounds of inconsistency with values underlying grant of discretion
· Note factors upon which SCC relies with respect to standard of review (pp. 552-553, ¶¶57-62)
· Review structure in Immigration Act (p. 553, ¶62)

· “Individual” rather than “polycentric” nature of decision

· How does SCC know which “values” underlay grant of discretion? Or what weight they deserve?

· See reference to international instruments (p. 555, ¶74)

Suresh v. Canada (Minister of Citizenship and Immigration) (SCC, 2002)

SCC retreats a bit from the Baker decision. 

This was a case we looked at before, was the one where the deportation order was made on the Tamil tiger. There was discretion required in deciding if A was a danger to Canada. 

· Appeal from Fed CA decision upholding deportation order of alleged Tamil Tiger terrorist who might face torture if deported to Sri Lanka
· SCC allowed appeal on procedural grounds

· Appeal also attacked substance of Minister’s conclusion that Suresh posed danger to Canada’s security

· Decision characterized as discretionary (pp. 558-559, ¶¶29, 32-33)
What SOR should be used for this discretionary issue? Said that should use PU i.e. was it arbitrary or made in bad faith. 

Court should not re-weigh the factors and come to its own decision. 

Said that were applying the PFA. 

Para 35 – says that Baker confirmed that PFA applies to all ATB decisions. Says that Baker result was b/c ATB did not comply with their own guidelines, and that Baker did not say that should re-weigh the factors. So here are going back to approach of not re-weighing.

Says that parliament sets the guidelines, ATB makes decision, court just decides if ATB made decisions within the guidelines, court must not re-weigh the evidence. 

But despite what SCC said, this approach was different to that in Baker, and they are pulling back quite a bit from the re-weighing done in Baker. 

· Suresh contended that correctness standard applied to Minister’s conclusion
· In rejecting that argument, SCC commented on principles that apply to judicial oversight of discretionary decisions (pp. 558-560, ¶¶28-38)

· SCC holds that “patent unreasonableness” standard applies to review of Minister’s decision (p. 558, ¶29)
· Note SCC’s struggle to reconcile with Baker
· Decision “patently unreasonable” if made arbitrarily, in bad faith, cannot be supported, or if made without consideration of appropriate factors (p. 558, ¶29)

· SCC holds it inappropriate to reweigh factors or interfere merely because it would have come to different conclusion (p. 558, ¶29)

· Baker distinguished as involving failure to comply with self-imposed ministerial guidelines, as reflected in statute, treaty obligations, and published instructions to immigration officers (pp. 559-560, ¶36)
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Final lecture.

Looking at the review of discretionary decisions. 

Suresh and Baker – failure to give weight to a key factor may lead to appeal intervention. 

But correctness review is not available when dealing with discretionary decisions. 

Canadian Union of Public Employees v. Ontario (Minister of Labour) (SCC, 2003)

· Decisions appointing retired judges not on a roster of approved labour arbitrators reviewable using “patently unreasonable” standard (unanimous)

· Majority: decisions “patently unreasonable” (pp. 576, 579, ¶¶165, 184)

· Minority: decisions not “patently unreasonable” (pp. 568-569, ¶¶36-37)

Was the decision to appoint subject to review.

SCC split. 

Binnie wrote for the majority

Binnie says that no minister acting reasonably would have picked other than from the roster – and it was PU to do so. 

Binnie goes through PFA like you are supposed to.

Says that it is not a mechanical exercise. 

PFA applies to judicial review of decisions of ministers.

Says that the minister must be given deference b/c have discretion AND privative clause. 

Says that PU is actually a very old concept. 

Says that when using the PU standard you may sometimes have to let a decision stand even if you think that it is wrong. 

Para 171 is the start of the important stuff. 

Here he finds that the discretion was exercised in a way that frustrated the legislative scheme.

Binnie says that may intervene if the minister excluded relevant factors – Binnie says that the ones ignored here went to the very heart of the legislative scheme. 

Says that appointment of an in-expert and unpopular decision maker who was not on the roster was PU b/c it was a violation of the legislative intent. 

The court split 6:3.

Bastarache wrote the dissent.

Says that the SOR should be PU, but says that the decision was not PU. 

Seems strange that 3 can say that it is not patently unreasonable, when 6 said it was – if patent, then supposed to be clear.

Says that Binnie relies on CBC case, but Bastarache says that was a case with two statutes, and that here there is only one statute under consideration. Says that in that case there were constitutional issues, but not the case here. 

So Bastarache saying that can take a shortcut when it is a constitutional issue, and do not need to go through PFA, but in earlier cases he said that could not take shortcuts. 

Angus read para 7-12. 

So court is disagreeing on how to apply the PFA. 

Then Bastarache applies the PFA and comes to a SOR of PU.

Then considers if error of the minister was PU. 

Says that disagrees with Binnie as to which are the key factors as determined by the legislation. Says that here the statute does not say what you are supposed to consider when selecting appointees. 

Says that PU decision must be immediately obvious, and if the error was not considering certain factors, then those factors must be obvious.  

Said that the factors that Binnie relied on would not have been obvious to a new minister considering how to exercise the discretion. 

Said that the minister should have give more weight to wanting an appointee with more experience in the health care system, but the decision was not PU. 

Bastarache says that Binnie is rewriting the legislation, the minister was not. 

Says that Binnie is giving lip service to PU, but is actually using a correctness standard, by saying how the decision should have been made. 

Said should not be eager to find something PU. 

So SCC cannot agree on how PFA operates, or on what it means to be PU. This is why end result in exam is not important, it is important that can make arguments for each of the different SOR. It is not the conclusion that is important, it is how you get to that conclusion. 

Fettering

This is when there is a self imposed guideline imposed by the ATB. 

If the guideline limits discretion given by the statute, then it is effectively re-writing the statute.

Yhap v. Minister of Employment and Immigration (Fed TD, 1990)

This is an old case, but is still the key one for fettering.

There was a two tier approach to immigration matters:

· Apply for H&C relief.

· Then there was a fast track option if you were an obvious candidate. 

Court quotes the guidelines for the fast track process. Have to show that you are in one of two categories to get the fast track process.

A in this case thought he should be in the fast track program, but was rejected. 

Fettering issue is considered in para. 28.

Immigration act says that minister can design policy and rules to achieve the specified purposes. 

Governor in council can exempt people from the normal process if there are H&C considerations.

So court says that are entitled to full and fair review to assess H&C eligibility – s.114(2). 

Guideline said that would only look at H&C grounds if you were in one of their narrow categories. Court said that this was not allowed – cannot restrict what the statute intended. 

Cannot narrow down the situation where you consider H&C grounds. This is improper fettering – rendered the discretionary decision vulnerable to interference. Can think of this as the ATB failing to take factors into account which the statute said should be taken into account. 

· Challenge to denial of H&C relief
· Fed TD quashes decision on grounds that policy guidelines dealing with pre-hearing H&C review illegally fettered discretion of officials making recommendations (pp. 588-589, ¶37)

· Guidelines limited pre-hearing H&C review to members of official delegations, athletic teams, cultural groups, and close family members of Canadian residents

Mount Sinai Hospital Centre v. Québec (Minister of Health and Social Services) (SCC, 2001)

Court said that the minister was obliged to issue the permit. 

Majority said that had already exercised the discretion and not cannot undo it.

Binnie said that it was a PU exercise of discretion. 

· Challenge to Minister’s refusal to regularize hospital’s operating permit
· SCC invalidates refusal, and requires issuance of permit for both long-term and short-term care at hospital’s new Montréal facility

· Statute allowed issuance of permit if “in the public interest”
· Majority (per Bastarache J) conclude that no permit ever issued (pp. 594, 595, ¶¶90, 97)
· But Minister’s actions indicated that discretion exercised to conclude that issuance of permit in public interest (p. 598, ¶¶105-06)

· No valid reversal of this exercise of discretion since Minister identified no proper consideration for doing so (pp. 598-599, ¶¶109-11)
· Minority (per Binnie J) agreed that permit had not been issued, but found no discretionary conclusion that permit’s issuance in public interest (p. 590, ¶¶2-3)

· Legitimate expectations could not compel permit’s issuance since procedural relief only

· Refusal “patently unreasonable” since it failed to take implications of refusal into account (pp. 592, 593, ¶¶58, 63-65)

Binnie’s decision is more important for the discussion today. 

Binnie considered the Baker decision. 

Para 55 – continued retreat from what was said at Baker – says that there were special facts in Baker. 

Says that ministers of the R should get a high standard of deference – PU.

Here there was discretion, and the standard is PU. 

Says that the Suresh style approach is more appropriate than the Baker one. 

Where Canadian law is different from English law is that the judicial role in regulating government is different. In Canada the courts say that the minister decides what is in the public interest, in England the courts do. In Canada the courts are less interventionist and leave discretion to the minister. 

But here there was a “singular lack of recognition of the serious consequences flowing from the decision”, and this is grounds for the court interfering. 

G.
Judicial and Legislative Reactions to Recent Jurisprudence

· General Principles

· Dissatisfaction with recent jurisprudence has provoked reaction within the judiciary itself and at the legislative level

We have seen how the PFA does not always work well. Even the SCC has disagreed on how to do it. 

There has been legislative and judicial reaction. 

Hard to advise clients when the law is so unclear. 

So there are cases that suggest that the grand theory is falling apart. 

These decisions from LeBel show that there are problems with the grand theory. 

Chamberlain v. Surrey School District No. 36 (SCC, 2002)

Refusal to approve same sex books for schools. 

LeBel concurs, does not dissent, but does not like the characterization and methodology of the majority.

Says that the school board decision is outside the limits of the PFA – but how can a grand theory have limits?

Says that JR is to decide if the body acted within the bounds of its authority. But cannot apply the PFA to the school board, it is not the type of body that the test was designed for. 

Says that the PFA should not be applied mechanically, but that is what courts are doing, and that if apply to these types of DM’s, then uncertainty will result. 

Says that the decision in this case was a policy decision by an elected body. Said would not expect to find a privative clause in this case – so to consider whether there is one is not realistic.

Also the expertise of the board is not relevant – so bad to even consider this factor. 

· LeBel J (concurring): usefulness of “pragmatic and functional” test limited outside adjudicative or quasi-judicial context (pp. 602-603, ¶¶190, 194)

· Doubts that “pragmatic and functional” test appropriate as an overarching analytical framework for substantive judicial review in all administrative law contexts

· Four-factor “pragmatic and functional” test does not translate well into the context of a policy decision by an elected body (p. 603, ¶193)

· Unnecessary to go through full “pragmatic and functional” analysis because decision unsustainable even on the most deferential standard of review (p. 602, ¶188)

· Because the “pragmatic and functional” factors often pull in different directions, the compromise standard of reasonableness will be the most frequent outcome of the balancing of those factors (p. 604, ¶203)

Yet the reasonableness standard may be the most difficult of the three standards to apply (p. 604, ¶204)

Overuse of the reasonableness standard may blur the separation of powers between the judiciary and executive (p. 605, ¶205)

Said that there will be practical difficulties if try to apply the PFA to this kind of problem. 

Saying that the grand theory should not apply to all decision makers.

Says that the reasonableness standard is actually quite a difficult standard to apply.

Toronto (City) v. Canadian Union of Public Employees, Local 79 (SCC, 2003)

In this case LeBel has one person agreeing with him. 

Again agrees with the result of the majority. 

Says again that in some cases the PFA is not appropriate, and may obscure the real issues before the court. 

Says that here it is very clearly a question of law, and so not necessary to apply the PFA. 

So seems that can in some cases can avoid the PFA. 

Says no point in just mechanistically applying the PFA. 

So before said that he was unhappy with the framework itself, now says that how it operates can also cause difficulties. 

Says that court must consider the fact that the profession is complaining so much about the way admin decisions are being decided. Must re-evaluate the approach to SOR. 

Says that the PU standard is very vague – creates uncertainty. Sometimes courts say are applying PU, but then result is as if they were applying correctness. 

Says that there are some types of problems that do no need to apply the PFA. 

Says that there have been many different descriptions of the PU test. Says that the tests are essentially the same, but there are some significant differences and that these cause confusion.

Said that the boundaries between PU and RS are very vague – lack of clear boundaries. 

Says that PU was invented before RS was invented in Southam. PU was designed as a counter to correctness, but now RS has been squeezed in the middle. 

Says that PU and RS both anticipate there being many possible decisions that would be acceptable, but then need to decide if the decision in the particular case was acceptable. 

Says that there are practical and theoretical difficulties. 

Says that reasonableness is a binary thing, and that adding a word like “clearly” is not rational.  

Said that the requirement for immediacy is confusing, and just how detailed should the search be before you find the defect when you are applying the RS standard?
Says that there needs to be reform in this area, else will be ongoing confusion between RS and PU. 

The intermediate SOR does give the courts flexibility, but causes lots of uncertainty. 

Conclusion in para. 134 – should maybe go back to just having two standards. 

· LeBel J (concurring): appears to advocate abolition of intermediate standard of review, in favour of a two-standard system of judicial review involving correctness and patent unreasonableness

· Detailed “pragmatic and functional” analysis unnecessary where question at issue a question of law of central importance and outside decision-maker’s specialized expertise (p. 606, ¶62)

· Criticism of ways in which currently available standards of review are conceived of and applied (p. 606, ¶63)

· Patent unreasonableness standard provides insufficiently clear parameters for reviewing courts to apply it, and it shades uncomfortably into correctness review (pp. 607, 609-614, ¶¶66, 78-99)

· Reasonableness simpliciter increasingly difficult to distinguish from patent unreasonableness (pp. 607, 614-623, ¶¶66, 100-133)

As far as how critical judges are of the law, this is very strong language. 

Eventually other judges will probably start to agree with this view. 

Voice Construction Ltd. v. Construction & General Workers’ Union, Local 92 (SCC, 2004)

Again DesChamps and Lebel comment on the need for refinement of the law.

PU is an inadequate standard that is hard to understand and apply. 

· LeBel J (concurring): it is time to re-evaluate the appropriateness of using the patent unreasonableness and reasonableness simpliciter standards (p. 624, ¶40)

· Patent unreasonableness an inadequate standard that provides too little guidance to reviewing courts and has proven too difficult to distinguish in practice from reasonableness simpliciter (p. 624, ¶40)

Again this is very strong judicial language. 

British Columbia Administrative Tribunals Act (2004)

This is an attempt by BC legislature to undo what the SCC has done in the last 10 years. 

If there is a privative clause – court must not interfere unless the decision is PU. 

Then sets out when you should apply RS and when should apply correctness. 

The statute trumps the common law; and when fall under the statute, then apply the specified SOR, and do not need to apply the PFA. 

But the definition of ATB is narrow. This is not a statute of general application.

P627 gives a list of ATB’s to which the statute applies. If dealing with these then do not need to apply the PFA. 

Of course this will not apply to federal tribunals. 

But they have included PU and RS and this is what Lebel was trying to unify. So while it would have been easy to change the common law, it is harder to change the statute. 

Then s.59 covers what happens when there is no privative clause. 

So not need to remember all the names of the ATB’s, but if dealing with a BC tribunal in the exam, then say that should at least consider the list. 

· Imposes legislated standards of review in respect of those statutory decision-maker’s to which sections 58 and 59 of the Act made applicable

· Section 58 applicable where decision-maker’s enabling statute contains privative clause

So far applicable to 
· Agricultural Land Commission, 
· Board of Parole for Province of British Columbia, 
· Community Care and Assisted Living Appeal Board, 
· Employment and Assistance Appeal Tribunal, 
· Employment and Assistance Appeal Tribunal, 
· Employment Standards Tribunal, 
· British Columbia Farm Industry Review Board, 
· Hospital Appeal Board, 
· Industry Training Appeal Board, 
· Labour Relations Board, 
· arbitrations started under and arbitrators appointed under Manufactured Home Park Tenancy Act, 
· Passenger Transportation Board, 
· Provincial Agricultural Land Commission, 
· arbitrations started under and arbitrators appointed under Residential Tenancy Act, 
· Safety Standards Appeal Board, 
· Workers’ Compensation Appeal Tribunal

· Section 59 applicable where decision-maker’s enabling statute contains no privative clause

So far applicable to 
· boards or review panels established under Mental Health Act (not yet in force), 
· British Columbia Human Rights Tribunal, 
· Financial Services Tribunal, 
· Mediation and Arbitration Board under Petroleum and Natural Gas Act
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A.
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· Open book: only one double-sided sheet of letter-size paper (8.5 inches by 11 inches) may be brought into exam room
· Will probably be extra reading time (check exam booklet on the day)

· Will follow same format as last year: 2 problems and 1 essay question

· Excerpt of course outline will be attached as “Appendix A” to exam booklet

A.
Exam Writing Strategies

· Answer every question

· Manage your time

· Read entire question

· Identify precise question being asked

· Consider breaking

· proceeding up into stages

· decision into different elements

· Always deal with issue of remedy

· Always state assumptions

· Recognize that every question has easy parts and more challenging parts

· Use point form if time is tight

B.
Framework For Exam Answers

· Read entire question

· Characterize problem

· Identify steps in decision-making process

· Identify elements of decision calling for analysis

· Form general idea of key issues for discussion

· Don’t jump to conclusions at this stage

· Best answers are those that go beyond demonstration of understanding of general framework of analysis and show detailed knowledge of relevant case law and careful consideration of question itself

· Ask: 
(1) Is this aspect of the question exactly like the most relevant case or cases in the materials or are there differences? 
(2) If there are differences, how significant are they and how do they affect your conclusions? 
(3) Are there things the question does not tell you that might make a significant difference?

· Best answers are very specific in linking their analysis to details of relevant cases and details of the question itself

· Consider Possibility of Jurisdictional Error

· Procedural error?

· Threshold questions

· Denial of right to fair hearing?

· Denial of right to impartial decision-maker?

· Misinterpretation of provision circumscribing authority?

· Constitutional and human rights dimensions?

· External law?

· Remedial powers?

· Unauthorized delegation of power?

· Check whether true privative clause present

· If so, consider “patent unreasonableness”

· If not, determine standard of review of any other errors not previously considered (Pushpanathan)

· Consider remedies issues

· What remedy or remedies do you want?

· Under what statute and in what court would you seek it (or them)?

· What barriers might there be to you getting the desired remedy or remedies?

C.
Review Class

· Review Class: Sunday, 11 December 2005, 11:00 a.m.

· Review class problem: subject to your thoughts, will probably do a question from last year’s exam

· Further questions welcome by e-mail, by telephone, or in person

· agunn@blgcanada.com

· (604) 640-4084

Admin1211
Two questions which will be fact pattern based. 

First fact pattern will relate to part 1 of course, second one will relate to part 2.

Will have to work fast on exam – will be tough to finish. 

Plot out issues before starting. 

Be sure to answer the question e.g. if asked to give prediction, then give one – can use percentages to rate “chance of success”. 

State your assumptions – will have to make some. 

Questions will have harder and easier parts.

Point form is OK.

Pf question

First characterize, then break it up into stages. 

Part 2 question:

Will have to go through PFA for each issue, could have different SOR for each issue. 

So must break up into discrete issues. 

Don’t forget to deal with issue of remedy: which court, what remedy, barriers to remedy (unclean hands etc), 

Both questions will be going to court to challenge what happened before. So start with jurisdictional error (note that when you are in front of court, then whole of part 1 of the course is J error, possibly): procedural defect in process? When does duty arise, what is source, then consider denial or right to fair hearing (content reviewed by Baker, and then consider LE) and right to impartial DM. 

Then consider the other aspects of J error: constitutional, human rights, external law etc. 

Then consider privative clause – if is one, then consider PU, and that is the end of it.

But if there is no priv clause then can apply the PFA – and come to conclusion with clear reasons why you think it meets / does not meet standard.

Then address remedies incl court, statute, barriers. If you conclude that all was fine, and so no remedy granted, then should still say what the remedies would be if there had been a problem with the process at the ATB.

Whether going by appeal or review you still apply PFA. 

Question 2 from 2004 exam. 

Was based on Ballani 38 A.M.L.R. 115 FCA

Remedies

s.28 of FCA ( will be in federal court of appeal.

Barriers – failure to exhaust, no, went through internal appeal process.

Appeal or JR? ( JR b/c no right of appeal indicated, so assume that there is not one. 

30 day time limit – consider day that exam written on, so are in time b/c is from date of communication of the decision.  – nov 25. 

What remedies will we want – certiorari b/c want to quash, [mandamus could be tried to tell them to consider it again, but don’t need it, if refer it back, then they would have to hear it, if it refers back and then they refuse to hear it, then could apply for mandamus, but would not need to request it straight off], waiting long before claiming benefits is not delay relevant to the remedy, delay for the remedy is only if waited too long after the refusal of the benefit. 

So in this case could just be certiorari – this is a fundamental thing to ask for, but do NOT ask for certiorari if are on appeal, only get prerogative writs on JR, else say appeal allowed and new hearing ordered. 

So what is the first category of J review: procedural defects ( is there a duty of fairness, what is its source, when did it kick in. 

If there was a defect in the initial stages which was not corrected by appeal to the ATB, then the appeal ATB will be liable for that as well. 

Is there a duty of pf? Could you argue the big meeting was policy – no, all admin decision involve policy, so cannot use that as a basis for saying no duty of fairness. 

Does charter apply – no

Quasi constitutional – bill of rights, yes, federal statute. 2(e) applies. But content will be the same as the CL, Baker will apply. 

If got multiple phases then will apply Knight at all phases to see if there is a duty, but her BOR says that is duty at all stages. 
What are the phases here: 

1. Ministerial decision

Classify – is a benefit [well sorta, seems like was designed as an entitlement – so we should characterize it like this b/c helps our client], so this nudges down the scale. He wanted an oral hearing. Consider the Baker analysis [leave knight behind b/c we know that there is a duty]. 

Statute says no oral hearing – but here the duty is under the BOR, so can trump the statute, this is why it is important what the source is – so argue that need an oral hearing and go into consideration of whether fundamental justice requires oral hearing at this stage.

What about reasons – well, must exercise judgment in picking battles.

2. Review tribunal

Were there any problems at this stage? Not really. 

3. Appeals board.

Were there any fairness problems at this stage? 

Collective decision making – Ellis don. 

Voluntary – OK. 

No adjudicative facts – seems OK, is a 50/50 in this case. 

News articles – new facts, disclosure (if they are not being given to the parties), and decision on the record issue if not given to the parties (but this problem goes away if it is given to the parties) under Ellis Don this is adjudicative facts. 

Impartiality of DM’r

Prior articles. Nfld telephone case – was there a RAOB. Was the action here bad enough – you are allowed wide liberty before the hearing, and this was all pre-hearing (the date the hearing is set is when you have to start behaving).

So would have to come to a conclusion on the above issues – could discuss remedy now, but maybe better to wait to end and then consider remedy in the context of all the errors. 

Any other J issues. [For these do not have to go through PFA, just say PU]
Misinterpretation of provisions limiting authority – human rights dimension? No – would be a stretch, but if you succeeded then would be a J error and SOR would be correctness. 

Remedial powers, butting up of two regimes, external law – no. 

(Will be no unauthorized delegation of power on the exam)

Privative clause – mid page 7, but this is useless as a PC, b/c here we are on JR, so can change it. Also the wording is not really sufficient to be a PC. 

[If there was a PC, then say “could apply the PFA, but the first factor will be so strong, that will be PU” – do not make a big deal of the analysis, we know that it will be PU.]

But here there is no PC, so not confined to J errors. 

Identify the issue that will apply the PFA to, this is a hard bit (have to frame the issue), did the board err in:

Applying the legal test to the question of disability 

There are two different approaches to this issue – did they take the right one?

Go through the PFA – expertise, yes, two board members were doctors – but are supposed to look at this on an institutional level, not what happened in this case. Is possible that will be no doctors on the board.

Expertise could be applied by ongoing experience – so suggests more expertise, so more deference. 

Polycentricity – does have policy ramifications ( more deferent. But remember you are counsel for the P, so should say is not polycentric, say is all about one dispute. 

Fact v law – dispute is whether his injuries meet the legal standard – but his injuries are not disputed, so is not a question of fact, so mixed fact and law i.e. apply the law to the facts. 

[Angus seems to say that there is only one issue here for applying the PFA to, in Nanaimo there were more clearly two issues: stat interp, and then application to the facts, but in this question it is not that appropriate to sever it – says that it is all one big disability issue.]

So must come to conclusion ( RS was the most common answer last year. Could have said C and PU though. 

Then have to apply the standard and decide if it was breached.  

If doing RS – then quote “somewhat probing examination” type language. 

If doing PR – then consider CUPE, Lester etc. 

Then do the remedies, although we did this at the start.  

Then give conclusions on what your key arguments will be in court – answer the question – give view on which one the court is most likely to accept. 

This question was more designed to test part 2 of the course, but there was still a pf issue, the other question was the mirror. 

Random Questions

Joplin – can CL trump regulation? 

Court said that when legislature gives LG authority to pass regulations, then assume that must be made in accordance with pf. 

LE would apply to the elements of pf done in the first part of the course – so if have LE that will be oral hearing, that could be relied on. 

Source of pf being charter: was in Suresh, not in Blencoe – will be life liberty SOP type cases. 

In the above exam question – if there had been discretion to give the pension, then could not have been a correctness SOR. 

Need reasons when there is JR – Via. Congregation said if no appeal, then need reasons, well this kinda makes sense b/c want to make sure they think it through properly now b/c I have no more chances. 
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