Michael Dew Admin law Can – 2005 – Professor Angus Gunn
In this can

A = applicant in the original action

R = Crown

John Willis “Canadian Admin Law in Retrospect” (001)

Three kinds of admin lawyers:

Practical lawyer: How to win at tribunals.

Administrators: Use admin law in positive sense to support decisions that reflect fairness

Professional lawyer: Use admin law in negative sense to get courts to overturn admin law decisions. 

Each teacher is different, and so you may only get one perspective of the above three options.

What is admin law? (003)
Must limit state powers by controlling the administrative branch of government. 

Body of law that governs manner in which admin bodies make decisions. 

Admin branch of gov makes decisions (which is what we focus on), but it also does other things e.g. provide services, spend money, enter contracts.

Consider the effects on non-governmental actors when the government makes decisions. 

Should focus on the types of legal arguments that convince courts.
Sources of the law of administrative procedure (004)
1. Constitution is at the top of the hierarchy. 

2. Next are statutes which are of three kinds

· Quasi constitutional (Canadian Bill of Rights, Quebec Charter of rights) – override ordinary statutes, but not part of the constitution. 

· General procedural statutes – define administrative procedure. 

· Constitutive statues – create administrative bodies.

Regulations under each group carry weight of the delegating statute. 
3. Next comes the common law rules of natural justice and procedural fairness – very significant in shaping procedural obligations under admin law. 

Courts consider themselves to have broad authority to ensure fair procedure using common law. 

Presumption that legislature did not intend procedurally unfair treatment. 

SCC said that there is a common law right to procedural fairness which can only be excluded by express statutory language or by necessary implication. 
Common law also most important because relatively little legislation governing procedural fairness. Procedural rules often not spelt out in legislation creating and empowering administrative bodies. 

Common law analogises admin tribunal’s to courts.

Now procedural fairness is required even by admin bodies not quasi-judicial in nature, so the identification of a admin body as being quasi judicial is now less relevant, but we should critically consider whether the rules for procedural fairness developed in quasi judicial tribunals are really applicable to the non quasi-judicial type settings in which some admin law is practiced. 

4. Next comes internal agency guidelines – do not have force of law.  

Constitutional and quasi-constitutional rights to fair procedure (006)
In Knight the SCC implied that with clear language the common law rights of procedural fairness before admin bodies can be overridden. 

Is OK for statute to override CL rules, so long as do not override the constitution. 

However statutes seldom infringe CL rights to procedural fairness. 

Constitutional and quasi constitutional statutes can be used to protect procedural fairness, but this is not common, normally rely on the CL.

AT’s do not have the same type of judicial independence that courts have, the SCC has said that AT’s are part of the executive, not the judiciary. 
Charter is applicable to AT’s, but must ask
1. Does the charter apply? (Yes if PGL, FGL, or legislation delegated under those statutes)

2. Is there a relevant section of the charter?

3. Does that section protect the individual in the given case?
Will also often have to do an s.1 analysis. 

Although in some cases e.g. universities, the charter will not apply, but procedural fairness still does. 

s.7 of the charter (life liberty SOP, unless POFJ) has not been broadly interpreted outside crim law like it could have been. 

s.7 does not protect property, nor does it apply to corporations, or protect pure economic interests (Irwin Toy) like the right to work / practice a profession. 
s.7 is not restricted to cases only where individuals are physically restrained, but is limited to situations where individuals are limited in making choices on fundamental issues. 
POFJ include requirement for procedural fairness, but courts will not allow notions of procedural fairness to unduly interfere with legislation. 

If violates POFJ, then unlikely to be upheld under s.1, unless in emergency context. 
Quasi constitutional legislation can be overridden by regular statute, but express language must be used. 

Canadian Bill of Rights applies only to FGL and FG actions. 

Canadian Bill of Rights (CBOR) has been restrictively applied, but may help if s.7 of Charter is not applicable. 

The words “due process of law” under 1(a) of the CBOR are satisfied if the legislation was validly enacted.

2(e) of CBOR ensures “right to a fair hearing in accordance with POFJ for the determination of his rights and obligations” ( is restricted to procedural rights.
Procedural protections under CBOR and CL are similar (Bell Canada case).

Provincial Human rights legislation (e.g. Quebec Charter) is quasi constitutional – can only be overridden by express language, and may provide protection not offered by the charter. For example, in protecting property rights. 
s.11(d) of the Charter only applies to crim offences, but no court has said that s.7 of the Charter requires all proceedings to be held in tribunals independent from government, in other words under s.7 of the Charter it is OK for a part of the executive to run a AT, so may be helpful to argue the procedural fairness under the Quebec Charter to fill in gaps in the Charter. 
BC, nor Ontario, have provincial Bills of Rights. 

Note: These initial notes would be good to re-read before the exam

Key common law concepts: Natural Justice, Procedural Fairness, and implied legislative intent (014)
Do have some administrative procedure safeguards specified in legislation e.g. Ontario’s Statutory Powers Procedure Act, but generally statutes are silent and procedural rules come from the common law. 
Get formal (quasi judicial), and less formal admin proceedings. The presumption for procedural fairness weakens as get less formal. 

Procedural fairness does not apply when enforcing rules of general application, only when making individualised judgement calls. 
Two key aspects of procedural fairness: right to a hearing, right to an impartial decision-maker.
Natural Justice
Natural justice refers to procedural rules based on how courts ensure a fair trial. 

Nicholson altered the significance of the distinction between quasi-judicial and purely administrative admin functions. 
Before Nicholson, if was not quasi-judicial, then the AT was only bound by “rules of procedural fairness” i.e. those rules set out in statute / regs and those in the policy documents, and not the rules of “natural justice”. 
This was a severe, pass fail test, and a grey line, and those falling just on “no” side, got far less protection i.e. “procedural fairness” gives less protection than “natural justice” – so in Nicholson the SCC said that it was more of a continuum.
Procedural  Fairness

Procedural fairness is still relevant despite the Nicholson case, partly because in some cases, e.g. reviewing a dance company funding application, it is not at all adversarial and so natural justice does not apply, but procedural fairness still does. 
Natural justice and procedural fairness are still distinct ideas, but they apply on continuums. However at the middle of the continuum, were is not clear whether would be called quasi-judicial, then the terms can be used interchangeably. 
Procedural fairness really means the common law rules applicable to non quasi judicial admin procedures, but is sometimes used to describe the whole continuum i.e. including the more rigid “natural justice” rules that originally controlled quasi judicial proceedings. 

However at the non quasi judicial end of the spectrum there is still a presumption of procedural flexibility, and at the quasi judicial end of the spectrum there is a presumption of natural justice.

Implied legislative intent.

It is a canon of statutory interpretation that cannot add words to a statute, nevertheless the courts read in implied legislative intent that the common law rules of procedural fairness apply U.N.O.
A “normative canon” is a rule that will be applied unless the statute indicates otherwise, implied legislative intent to include the common law rules of procedural fairness is such a normative canon. 
So there is a rebuttable presumption that procedures of fairness apply. 

The right to employ counsel to represent you is one of the very strong presumptions of the normative canon of procedural fairness and natural justice, but the right to an oral hearing is a weaker presumption. 

Categories of administrative decision making (018)
Are 4 categories of decisions: 

1. Disputes between persons. 

Like litigations, AT acts as court substitute. Labour relations board, human rights, residential tenancy. Government can appear before these AT, but do so in their “private capacity”.

Can have appeal level AT as well = substitute of appellate court. 

Generally follow court type procedure and base decisions on substantive law. 

Using AT instead of court allows flexibility in appointing individual decision makers. 

Consider how courts can supervise w/o interfering with the process – key topic of this course. 

2. Determination of personal benefits / obligations / penalties

Diverse group of bodies perform this function. Sometimes like a court (deciding penalty), but often quite different (say if deciding a benefit).

Benefits

Benefits include government grants / contracts / immigration visa’s / liquor licences / social assistance / unemployment insurance.
Generally masses of benefit applications, and layers of decision making, so is impersonal and hard to pin down at which point exactly the application failed. Decision process is very non quasi judicial, but then can appeal in a quasi judicial way. 

 When regulatory bodies make decisions on licences e.g. how much Bell Canada can charge for long distance calls, they are affecting many people including Bell’s competitors, not just Bell as an applicant, so in this sense is not quasi judicial, is more like rule making. But still Bell woud present argument in a quasi judicial forum.
Obligation or tax determination
May have to pay penalty, or be ordered to comply with pollution / safety regulations etc. May also be told that a benefit is being terminated on the gov’s initiative. 
In benefit context the non government actor initiates the proceedings, here the gov initiates. 

Generally the obligation to pay / comply is made ordered by an inspector acting under statutory authority. Then the affected person can appeal in quasi judicial setting. 
Penalty determination

Penalties for non-compliance with stat obligations, or withdrawal of benefit following formal adjudication. Unusual to have AT decide that have violated statute and then impose positive penalty, more common to have them decide have violated, and then withdraw benefit e.g. to trade in securities, practice a profession, deportation. 

Here the gov must initiate the proceeding.  
Because effects of penalty can be severe – generally follow quasi judicial format, 

When the same agency investigates, adjudicates, considers allegations of misconduct etc., conflict issues arise. 
3. Law enforcement decisions following decisions in category 2.

Are decisions to investigate / inspect before get to decision on obligation / penalty etc.

Police / human rights complaints  ( will they even get considered, what is the process for deciding this?

Is a preliminary enquiry which may be brief, but has sever consequences for affected person. In crim justice, police and investigators are separate from the adjudicators, but in admin justice, they often overlap. Where they overlap, it is often not clear what are the procedural requirements to ensure fair determination. 
4. Decisions that make rules. 

e.g. when make regulations under statute, municipal by-laws.
Everyone is affected by rules, so procedural protections designed to protect individuals cannot be applied to process of creating rules of general application. 

Rule making is fundamentally different from adjudication, and procedural protections do not apply to rule making. 

Is a fine line between adjudication and rule making e.g. court decisions define common law rules, but this is still considered adjudication. 

Principles underlying the fairness doctrine (023)

What underlies our belief that court mechanisms for ensuring fairness apply to AT that function little like courts?
We assume that fair is right, and that the gov must be fair when it acts. 

It is fair that the affected person

· Know what information the adjudicator will use in coming to their decision.

· Be able to submit information to influence the decision. 

· Have a neutral / unbiased decision maker. 

This is the fairness model.

When model is satisfied, we generally assume process is fair, but is it?
Should the decision maker’s competence and expertise be a factor? Canadian law does not address this – why? (my ideas = respect for judiciary.  Identity with a cause e.g. car safety expert may be disinclined to conclude safety measures were inadequate if he was in industry that set the standard. Difficult to be objective when subject close to your heart – failure to appreciate the perspective of the person on the street).
Fairness procedures during investigation are especially difficult – want to release information to innocent can prove it, but don’t want to allow guilty to use released information to concoct a good story. 
Must be aware that cultural difference affect how fair people consider procedures, even fully judicial procedures, to be. May need to adapt the system to match cultural assumptions regarding the nature of justice. 

Canada (Attorney General) v. Inuit Tapirisat of Canada (SCC, 1980) (024)
Facts:
Railway act states that all phone tolls must be reasonable, and CRTC has authrotiy to determine if there has been any shady dealings / discrimination when approving tolls / deals. 

CRTC hearings re: Bell’s application to increase phone rates; Inuit participated in hearings throughout by written submissions (no oral hearing); CRTC recommended action to G-in-C and Inuit not told what the decisions were, even though they had made written submissions. 

Govt makes decision and Inuit appeal dismissed w/out hearing/chance to reply to CRTC recommendation. As general practice the written submissions were not given to the govener in council (who I gather is the decision maker), but officials relayed the positions of the parties. 
Main complaints is that GIC did not review submitted material, and that Inuit were not given a chance to respond to the arguments put to the GIC by the minister. 

Issue:
Is there a duty to observe natural justice in, or at least a lesser duty of fairness, by the GIC when reviewing a petition by a party contesting an application like Bells?
Held:
Must observe requirements of the statute. 
Discussion:
· Plaintiffs argue that effectively there was no hearing, because governor in council did not decide the matters himself, or that if he did, he did not do so in accordance with PF. 
· SCC says that even if gov acts under stat authority, they must still do so fairly – must observe all conditions precedent to exercising power. 

· Must examine stat provisions to decide what rules of PF apply. 
· In this case the CRTC must approve the rates charged by Bell Canada, but the statute does not declare any procedures in approving. 

· Cabinet need not comply with rules of procedural fairness in hearing and rejecting appeal of CRTC decision increasing telephone rates; b/c rulemaking/legis. decisions are not subject to pf (Knight)
· Court will not go beyond statute and say how gov must review materials submitted – is OK for officials to summarise materials for actual decision maker i.e. the GIC. 
· Interpreting the statute - not necessary for the GIC to give reasons for decision, or even acknowledge receipt of the petition. 

· Proceeding characterized as legislative / rulemaking, rather than administrative / adjudicative, although admit a grey line. 

· Former creates rule of broad application. Latter directly affects limited number of parties to case before decision-maker.

· Ask – is the subject matter of individual concern – who will be affected?

· Courts have no authority to intervene and tell government how to conduct its affairs.
· If is political in nature, then just ask if adhered to statute. 

· Seemed to suggest that principle of fairness did not even apply at all.

· Characterization will depend both on type of proceeding and on functional significance of decision, not on who is making it; BUT think about what is “rulemaking”…what about SCC?!  ALSO, think about whether something *seems* to be more political than adjudicative
· Governor (General) in Council (GIC) is the Governor General of Canada acting by and with the advice and consent of the Queen's Privy Council for Canada (i.e. Cabinet). 

· In Canada, the governor in council is the governor general acting on the advice of the federal cabinet. Orders in council and minutes of council are signed by the governor general giving legal force to cabinet decisions relating to a statutory authority or the royal prerogative.

Knight v. Indian Head School Division No. 19 (SCC, 1990) (032)
Facts:
Director of education held office at pleasure (well, he could be dismissed on 3 months notice), refused to accept renewal of contract for shorter term than original, brought action for wrongful dismissal even though he was given three months notice when the negotiations broke down. 
Issue:
What level of procedural fairness must be exercised in dismissing teacher from job?
Held:
The negotiations with the teacher were enough to satisfy the PF requirements in this case. 
Discussion:
Majority (per L’Heureux-Dubé J): 
· Director of education whose contract terminated in accordance with contractual provisions entitled to procedural fairness before being terminated b/c employer is public body w/ powers derived from statute

· Whether or not can be dismissed only for cause, or at pleasure, must still act fairly in dismissal.

· Duty of fairness does not come from employment law, but from fact that state is the employer. 
· three factors that determine existence of duty (if these factors say “no”, then no PF, if they say “yes”, then consider if duty excluded by contract or statute), also would not have to consider these factors if the statute or common law expressly declared PF.
1. nature of decision: legislative/general vs. administrative/specific (practical considerations), final vs. preliminary (if not final, don’t need to front load fairness b/c will get there later – rebut with prelim phase imp. if done right, may not need later phase and could set tone for whole process, e.g. Healey v. MUN) ( here was final and specific, so element 1 met.
2. relationship between decision-maker and individual. Three CL categories: master servant [private law] (no duty PF), at pleasure (no duty PF), for cause (is a duty of PF) ( these categories can be modified by contract or statute ( this was at pleasure, but this category requires PF to the extent that the employee must have a chance to be heard and must be given reasons, so pass this element. Even that in at pleasure contract can dismiss for any reason, still valuable to have chance for employee to be heard. Duty to act fairly is not incompatible with at pleasure relationship when state is employer. 
3. impact / effect of decision on individual’s rights( sig. here b/c lose job which has often been held to be a big impact
· if all three met, then will be a duty to act fairly.

· negotiations relating to contract renewal satisfied fairness obligation in relation to dismissal
· said that if statute does not excuse being unfair, then was obligation to be fair, same for contract.
The requirements the duty of PF gives rise to will depend on the individual case every time, in this case (b/c at pleasure) the requirements would be low – just give chance to be heard and reasons for dismissal. 
Chance to be heard does not mean must be court type setting, negotiations in this case were OK, don’t interfere too much with discretion of admin body. 
Giving reasons in the course of negotiations via lawyer was OK, did not need to give official reasons. 
Minority (per Sopinka J):
no duty of fairness arose
applicability of fairness doctrine depends on obligations that arise directly, or by implication, from governing legislation
no such obligations found to arise in this case – i.e. statute has to oblige not excuse pf
Says that of the three categories, only have PF in the “for cause” category UNLESS, the employee can give good reasons for having PF in this category, maybe pointing to the statute or the contract. Says that will not presume requirement for PF absent from the statute, which is what majority does based on the three factors. 
Says that if can dismiss at pleasure, then what is point in allowing employee to be heard. 
Says that no basis for implying requirement for PF in this case. 

Notes

Decisions affecting rights, privileges, or interests tend to be made in the adjudicative setting
What is conceptual basis for judicial imposition of fairness obligation? Implied legislative intent? Common-law constitutional principle?
To what extent is the conceptual distinction important between the majority and minority? (e.g. Sopinka says statue has to oblige not excuse pf, but majority says statute has to expressly excuse it or else its there)
NB:  if private employer then no pf entitlement 
Canada (Attorney General) v. Canada (Commission of Inquiry on the Blood System – Krever Commission) (SCC, 1990) (043)

Facts:
People getting aids and hepatitis from blood, investigation into blood management system in Canada. Appointed a judge to investigate, gave him power to adopt methods of choice. 25 interested parties granted standing, all agreed on the rules of examining witnesses etc. 
Parties had counsel, right to call W’s and to c-e, public hearings, and sharing of documents. 

Commissioner said not a witch hunt, but want to know what went wrong. 

Public inquiry into Canadian blood system; criminal and civil liability at stake potentially, depending on the findings, people could lose jobs.
Under s.13 of Inquiry act, had to give notice to those (individuals and companies) against whom may make findings amounting to misconduct, so give them time to respond ( issued 100 notices. 

Issue:
How far can commissioners go in concluding misconduct?
Held:
Commission cannot fix legal liability, but must adhere to procedural fairness to protect reputations. 
Discussion:
· Fundamental rights of citizens to be treated fairly. 

· Conclusions of commissioner should not duplicate wording of criminal code, and avoid language associated with civil liability – but inevitably words will import legal consequences. 

· Fixing misconduct is not the main aim, not fair because the rules of evidence have been relaxed. But can make conclusions of misconduct if necessary. Cannot conclude that failed to meet standard X, if breach of standard X clearly leads to legal liability. 
· Commissioner could write disclaimer at start of report, saying that the procedural protections are not the same as a court, so cannot conclude legal liability.  

· Under charter and CEA, cannot use evidence in subsequent proceedings, but fairness doctrine applies to inquiry’s factual findings that may damage reputations of individuals or organizations named

· Notices under s.13 go only to the target party, so can be detailed without fear of harming reputation. 
· Commission is not a court, no legal consequence from its decision. 

· Must be procedural fairness in commissions. 

· In this case there was lots of procedural protections incl. c-e, parties agreed on format, and notices were given. 
· Note rejection of argument from recipients of notices of possible finding of misconduct that they received insufficient procedural protection – not court or tribunal and no authority to determine legal liability. Corporate parties were informed and should have known that notices critical, procedural protections given were extensive and exemplary and adopted on a consensual basis after all-party meeting
Masters v. Ontario (Ont Div Ct, 1994) (049)

Facts:
Allegations of sexual harassment against Agent General for Ontario in NY resulted in investigation. Was a government policy document which allowed appointment of investigation when were claims of harassment. Law firm was appointed to do investigation. Law firm concluded sexual harassment, and gave report to masters, who challenged it. Premier of Ontario decided Masters had to be re-assigned, and had a meeting with him. 
Issue:
What type of PF is the high ranking gov official entitled to?
Held:
Very little – was a political decision for premier to remove him at the premier’s discretion.
Discussion:
· Masters was in a public role and his continued employment was at the pleasure of the Ontario premier. 
· The decisions of the premier in appointing / dismissing are decretionary / legislative, not adjudicative. Premier was not adjudicating, he was using his discretion, and can have his staff to whatever investigations / fact finding they want to help the premier in his discretion. 

· However, premier was not using basic discretion only, did investigation and some PF should be granted to ensure that at least has a chance to reply to the allegations in the report. 

· apply Knight 3 factors (although the court did not set it out explicitly in this case I don’t think):  
1) nature of decision – more political b/c employment at discretion of Premier; 
2) relationship – Premier not acting under statute, but exercising prerogative; 
3) effect on indiv. – v. severe b/c reputation at stake and employment

· Masters entitled to procedural fairness in relation to that investigation but no right to a full hearing including witness cross-examination

· Note factors that called for fairness but limited its scope - content related to Directive govt chose to apply, not adjudicative setting but investigatory, aware of all material allegations against him; get pf, but content very low
· Masters was given chance to reply to the report, he was given a copy, and then met with the Minister. And his lawyers made written submissions. 
· Note the premier was never conducting anything like a trial, only exercising discretion regarding an at pleasure employee. 
· Masters was aware of all the allegations, and had a fair opportunity to be heard. 
Toronto Independent Dance Enterprise v. Canada Council (Fed TD, 1989) (054)

Facts:
Application for renewal of Canada Council project grant to dance company

The TIDE did not get the funding that it had begun to expect.

An assessor makes comments about the organization that are then sent in to the Council, and then decisions are made according to that.  What dance company was asking for is the ability to see the assessor’s report

In this case, the Council did have the meeting with the TIDE, but did not give them the name of the assessors, because that would endanger the assessor’s privacy because it is a small artistic community

Issue:
Does fairness doctrine apply?

Held:
Yes, but it was met in this case

Discussion:
Fairness doctrine applies but fairness requirements met – grant is a benefit w/ no statutory right being taken away.

Not an adversarial setting in this case. 
According to the Fed. TD, what must Council do to satisfy fairness obligation? ( must satisfy council’s own procedures shape the obligation, council gets thousands of applications and the court will not say that the process of review defined by council is inadequate.
Council can decide its own standards for awarding funding, it is the body that knows about art. 

PF must exist where a public body has the power to decide any matter affecting the rights, interests, property, privileges or liberty of any person ( but here the dance company had no rights, just a hope of a continued benefit. 
Do not need to divulge sources of information (must protect privacy), fairness can be achieved by just revealing the substance of the case, and in this case that substance was explained in the meetings that were held. 

Notes:

How would you design a truly fair grant application process? ( It might also be good to have some objective criteria to assess the applicants, the right to appeal, reasons for denial, right to have knowledgeable and impartial assessors (we cannot make arguments for appeals and competent decision-makers).

Bhagwandass v. Canada (Minister of Citizenship and Immigration) (Fed CA, 2001) (058)

Facts:
Minister of immigration can make an order that a person is a danger to the public. 

Permanent residents deemed to constitute “danger to the public” are precluded from making refugee claims and from appealing otherwise appealable deportation orders; B is permanent resident from Guyana convicted of drug trafficking and robbery in Can.

Ministry official is considering recommending to minister that B is a danger to the public. 

Before actually rendering the “dangerous person” opinion to the minister, B was told that he could submit written argument why he was not a danger to the public, and the ministerial officials disclosed all information that they had on him. After he made compassion submissions, they decided that he was a danger, and sent a letter to the immigration minister saying that he was a danger and should not be allowed to make the above mentioned applications. He was not given a copy of the decision before it was sent (although he was told of it) to the immigration minister for review and signing, and was not given a chance to respond to the decision to send the letter to the minister for review and signing. When the danger letter was sent to the minister, the written submissions of B were also sent, so the minister could be the overall judge, but B was not given a chance to see the officials submissions. 
Issue:

Must immigration officials disclose to the affected person, the recommendations that are made to the Minister on whether applicant a danger to the public?

Held:
Fed CA: yes

Discussion:
The decision by the minister to declare him a danger is discretionary. 

There is a duty of fairness, and it is more than minimal, 
Is an adversarial process – official of the ministry makes arguments before the minister and had evidence, and this was compared to B’s submissions. 
Is an institutional discretionary decision, so is less PF than would need in an independent adjudicative tribunal. 
Recommendations at this stage do not constitute reasons for decision, but applicant must be given opportunity to view and respond to recommendations before they go to the Minister 

Note analysis of whether internal reports upon which Ministry decision-maker will rely in making discretionary decision must be disclosed in advance

· Nature and effect of decision within statutory scheme

· How influential report will likely have on the decision-maker

· Harm likely to flow from incorrect decision

· Extent to which advance disclosure will likely have to avoid risk of incorrect decision

· Negative consequences of advance disclosure, including delay

Question is whether advance disclosure necessary to afford opportunity for meaningful participation in decision-making process.


Notes:
Very unclear who made the actual decision, the SCC admits that it is an adversarial process, says that the ministers delegate was given all of the information including B’s submissions, but then does not say that the minister reviewed B’s submissions. If it is an adversarial process then I do not think that it is acceptable to have the state official summarise B’s submissions for the minister’s delegate, the delegate, or whoever actually makes the decision, should read B’s submissions. The court did not focus on this, but did say that it was unacceptable that B was not given a chance to review the state officials argument submitted to the minister’s delegate. Also, B’s submissions would have been out of date, they were not based on the latest information submitted to the minister’s delegate. So the court says that B should be given the chance to update his submissions, and have those handed on to the minister’s delegate, but what is the point unless we know that the minister’s delegate is at least reading them. 
Up to this point I did not have maia’s full can, you may want to skim the first 19 pages of her full can to determine if I missed any key points. 

Baker v Canada (Minister of Citizenship and Immigration) (063)

Facts:
A is Jamaican who remained in Canada after came as a visitor and worked illegally for 11 years; has four children (all Canadian)

Ordered deported after determined that she’d worked illegally and overstayed her visitor’s visa

Applied for exemption from requirement to apply for permanent residence outside of Canada on H&C considerations.
CIC says insufficient H&C grounds to warrant processing her application for permanent residence w/in Canada; no reasons given in letter and she was served with a deportation order

Min. refused application and applicant sought relief in court

Issue:
What is the fairness duty’s content in a hearing such as at the IRB?

Held:
Appeal allowed, fair process was not followed, and another hearing should be held.

Ratio:  

Underlying all factors is that purpose of participatory rights in duty of pf is to ensure that admin Decisions are made using a fair and open procedure, appropriate to decision being made and its statutory, institutional and social context with an opportunity with those affected to put forward their views and evidence fully and have them considered by the DM

Discussion:
A says 

1. not accorded pf and that following procedures are required by duty of fairness when parents have Can. children and they make an H&C application: oral interview before the DM, notice to her children and the other parent of that interview, a right for the children and other parent to make submissions at that interview, and notice to the other parent of the interview and of that person’s right to have counsel present.
2. not afforded sufficient participatory rights

3. duty to give reasons

4. reasonable apprehension of bias

L’H-D for majority
--both parties agree that duty of pf applies to H&C decisions (this is well accepted) – affects the “rights, privileges or interests of an individual” is sufficient to trigger application  of duty of fairness 

--whether indiv. will be exempted from requirements of the Act falls w/in this category

--existence of duty of fairness doesn’t determine what requirements will be applicable in given set of circumstances – all circumstances must be considered in order to determine the content of the duty of pf (Knight)

factors affecting the content of duty of fairness

--duty of fairness flexible and variable and depends on appreciation of context of particular statute and rights affected, but helpful to review the criteria that should be used in determining what procedural rights the duty of fairness requires in a given set of circumstances

--underlying all factors is that purpose of participatory rights in duty of pf is to ensure that admin Decisions are made using a fair and open procedure, appropriate to decision being made and its statutory, institutional and social context with an opportunity with those affected to put forward their views and evidence fully and have them considered by the DM

--the three Knight factors :

1. nature of decision and process followed in making it – more like judicial DMing the process is, the more likely that pf is closer to trial model

2. nature of statutory scheme and “terms of the statute pursuant to which the body operates” – e.g. greater procedural protections nece. when no appeal procedure provided for w/in statute or when decision is determinative of issue (i.e. final)

3. importance of decision to indiv. affected – more important decision is, more pf nece.

And other factors:

4. legitimate expectations of person challenging decision may also determine what procedures the duty of fairness requires in given circumstances – in Can. = part of doctrine of fairness/natural justice and not part of substantive rights outside procedural domain (Ref re CAP) – if claimant has a legitimate expectation that a certain procedure will be followed or certain result will be reached, this procedure will be req’d by duty of fairness

5. analysis of what procedures the duty of fairness requires should take into account and respect the choices of procedures made by the agency itself, particularly when statute leaves to DM ability to choose procedures or when agency has an expertise in determining what procedures are appropriate in the circumstances – not determinative, but imp.

--list of factors is not exhaustive

Notes:  
Baker also approached two specific aspects of the right to pf (right to oral hearing and right to reasons) and relevant to discussion of right to an impartial DM and to the subjects reviewed in Part II of the course

Suresh v. Canada (Minister of Citizenship and Immigration) SCC 2002 (066)

Facts:
Suresh (S) came to Can. from Sri Lanka in 1990 and recognized as a Convention refugee in 1991 and applied for landed immigrant status; 1995, govt. detained and started proceedings to deport him on grounds that the was a member and fundraiser for Tamil Tigers, organization alleged to engage in terrorist activity.
Are a number of stages in the deportation process, one of which is for an opinion to be rendered saying that the person is a danger to Canada. Such letter was issued in this case, S was not given a copy of the letter and was not given a chance to respond in writing or orally. 

--A challenged order for his deportation on various grds. of substance and procedure

Issue:
Does deportation scheme contain adequate procedural safeguards to ensure that refugees are not expelled to risk of torture or death?

· what is appropriate standard of review with respect to ministerial decisions under s. 53(1)(b) of IA?

· in Suresh’s case, should Minister’s order be set aside and new hearing ordered?

Held:
appeal allowed with costs throughout; Suresh entitled to new deportation hearing under Immigration Act, 1985, he did make out a prima facie case that he may be tortured, and so should be given chance to respond to final submissions of ministry official. 
Discussion:
Argument:  Minister’s decision was unreasonable and that the procedures under IA that did not require an oral hearing and independence DM are unfair, and Act unconstitutionally violated ss. 7 and 2 of Charter
Legal rule: Immigration Act, 1985, ss. 19 (list of excluded classes for admission to Canada) and 53 (no refoulement (return to origin country to face torture / death) for Convention refugees unless person is member of inadmissible class under s. 19(1)(e)-(g), (j)-(l) and Minister is of opinion that person constitutes a danger to security of Canada); 
Balance between concern about terrorism and public safety vs. need to ensure that legal tools of public safety don’t undermine fundamental values of our society:  liberty, ROL, and principles of fundamental justice

Four types of issues:  
1) constitutional review of provisions of IA; 
2) whether Suresh’s presence is danger to national security; 
3) whether Suresh faces a substantial risk of torture on return to Sri Lanka; and 
4) whether procedures used by Minister under Act were adequate to protect Suresh’s constitutional rights

--what is standard of review for 2) and 3)?

--for 3), threshold question is factual – is there a substantial risk of torture if A is sent back, although inquiry is mandated by s. 7 of Charter – constitutional issue when s. 7 is engaged is whether it would shock Can. conscience to deport Suresh once a substantial risk of torture has been established

--ordering new hearing on procedural review so don’t need to review decisions wrt 2) and 3)

Are procedures for deportation set out in IA constitutionally valid?

--consider CL approach of L’H-D in Baker b/c recognized the ingredients of fundamental justice

--same principles of which s. 7 speaks, underlie duty of fairness in Baker – the common law has developed to reflect POFJ, and so the CL is the framework for the s.7 pf requirements. 
--Singh v. Minister of Employment and Immigration (1985 SCC) recognized that the principles of fundamental justice demand at a min., compliance with CL requirements of pf

--look at Baker factors to decided if CL duty and whether s. 7 duty met

1. nature of decision and process followed in making it – more like judicial DMing the process is, the more likely that pf is closer to trial model

2. nature of statutory scheme and “terms of the statute pursuant to which the body operates” – e.g. greater procedural protections nece. when no appeal procedure provided for w/in statute or when decision is determinative of issue (i.e. final) Content of staute defines context for pf
3. importance of decision to indiv. affected – more important decision is, more pf nece.

4. legitimate expectations of person challenging decision may also determine what procedures the duty of fairness requires in given circumstances – in Can. = part of doctrine of fairness/natural justice and not part of substantive rights outside procedural domain (Ref re CAP) – if claimant has a legitimate expectation that a certain procedure will be followed or certain result will be reached, this procedure will be req’d by duty of fairness

5. Analysis of what procedures the duty of fairness requires should take into account and respect the choices of procedures made by the agency itself, particularly when statute leaves to DM ability to choose procedures or when agency has an expertise in determining what procedures are appropriate in the circumstances – not determinative, but important.

1. nature of decision to deport bears some resemblance to judicial proceedings but discretion attached to it as well – so no clear pf duty from this here

2. nature of statutory scheme suggests need for strong procedural safeguards as greater procedural protections required when no appeal process w/in statute or when decision is determinative and no further requests can be submitted

3. A’s right to remain in Canada is highly sig. and greater effect on indiv., greater need for procedural protections

4. A had right to expect procedural safeguards at s. 53(1)(b) stage of proceedings b/c Canada signatory to CAT; “substantial grounds” raises a duty to afford an opportunity to demonstrate and defend those grounds

5. here Minister by statute to choose whatever procedures she wants in deciding 53(1)(b) – considerable discretion necessary to evaluate future risk and security concerns

--weighing all of these and circumstances, find that procedural protections required by s. 7 here don’t extend to level of requiring Minister to conduct a full oral hearing or a complete judicial process, BUT they require more than the procedure required by the Act under s. 53(1)(b) (i.e. none) and require more than Suresh received

--person facing deportation to torture under s. 53(1)(b) must be informed of case to be met so indiv. must get material on which Minister is basing decision subject to privilege or similar valid reasons for reduced disclosure

--also fundamental justice requires that opportunity be provided to respond to case presented by Minister, so S’s response must be done after S has reviewed all of the minister’s arguments, and refugee must also be given chance to challenge information of Minister where issues as to its validity arise

--need written reasons for decision and must articulate and rationally sustain a finding that there are no substantial grounds to believe that individual. subject to s. 53(1)(b) declaration will be subjected to torture, execution or other cruel and unusual treatment so long as person under consideration has raised those arguments – must also say why, subject to privilege etc. Minister believes individual to be danger to security of Can. as required by the Act; must come from Minister herself

--refugee must establish a threshold showing that a risk of torture of similar abuse exists before Minister is obliged to consider fully the possibility – must make out a pf case that there may be risk of torture

Reasons must emanate from the decision maker, not be a copy of the submissions of a servent of the ministry. 

Content of duty will vary depending on how severe the consequences of deportation will be, and that is for the refugee to submit. 

Ratio: 
Deportation to face torture is generally unconstitutional (s. 7) and some of the procedures followed in this case did not meet the required constitutional standards; properly applied the IA conforms to the Charter
--if refugee establishes that torture is a real possibility, Minister must provide refugee with all relevant info. and advice she intends to rely on, provide the refugee an opportunity to address that evidence in writing, and after considering all relevant info., issue responsive written reasons

--terms “danger to security of Canada” and “terrorism” are not unconstitutionally vague and ss. 19 and 53(1)(b) of IA don’t violate Charter guarantees of free expression and free association

--Act’s impugned procedures, properly followed, are constitutional

--same principles of which s. 7 speaks, underlie duty of fairness in Baker
Characteristics of Adjudicative Hearings (073)

Natural justice based on court trials.
PF based on same values, but procedures suited to match context. 

Underlying values:

1. Right of affected person to know information underlying decision. 

2. Impartial decision maker. 

To ensure these to the extent required, we will need varying amounts of procedural formality.  

Right to call witnesses tied to the right to an oral hearing. 
Rights to counsel and disclosure, stronger than right to oral hearing. 

Always consider the type of decision, and the stakes. 

Reputation for honesty more weighty than receiving a benefit. 

More pf to remove benefit than to initiate it. 

Always consider statutory framework in which decisions are being made. 

Canada (CRTC) v. CTV Television Network Ltd.(1982) SCC (074)

Facts:
The CRTC renewed the CTV’s license to broadcast shows, but required that CTV increase the amount of CDN drama shows in the broadcast; CTV argued that they could not comply w/ the condition b/c they were not given notice.
CTV claimed that they should have been notified in advance of the added Canadian content requirement of the licence. 
FCA held that CTV new of the condition before hand, but should have been given a chance to make submissions against the condition. FCE held that the licence renewal not severable from condition and that it was wrong to add the condition, so the CRTC should reconsider issuing the license after giving CTV the proper warnings and then issuing a suitable licencse. 
But CRTC appeals and CTV cross- appeals

Issue:
Did CRTC meet fairness duty in licence renewal?

Held:
Appeal of CRTC allowed, the licence should be reinstated, with the Canadian content condition. 
Ratio:  

Applicant seeking a statutory privilege has no right to know in advance of a probable decision unless the statute commands it or the administering tribunal wishes to disclose it.
Discussion:
Laskin for Court

· CTV had ample notice that increase in offerings of Can. drama would be discussed

· don’t agree with FCA that failure to give previous notice of particulars and an opportunity to contest a contemplated condition of a licence goes to jurisdiction as a failure of natural justice

· CTV aware of earlier dissatisfaction of CRTC with CTV’s performance re: Can. drama

· don’t see how CTV or FCA can find a failure of nat. justice in specification of the particular condition that was included as a term of license renewal, conditions are often imposed. 
· renewal of benefit here, not a penalty or removal of rights. 
· applicant seeking a statutory privilege has no right to know in advance of a probable decision unless the statute commands it or the administering tribunal wishes to disclose it

· No need for CRTC to attach notice of specific condition to be attached to broadcasting license.
· Note significance of type of proceedings: license (=benefit) vs. penalty

· Note significance of CRTC’s policy-making role
Telecommunications Workers Union v. Canada (CRTC) (1995) SCC (076)
Facts:
Proceedings at issue involved a dispute between Shaw Cable Systems (BC) and BC Tel concerning who was entitled to perform installation work on support structures belonging to BC Tel; TWU represents 12000 BC Tel workers i.e. shaw wants to install things on the support structures, BC tel is saying that only its workers are allowed to work on those structures, shaw is saying that it does not want to use the BC tel workers.
The CRTC was required to decide the best way to regulate the monopoly telephone company in order to preserve the public interest. 
Issue:
Did CRTC violate principles of natural justice by failing to provide formal notice to TWU regarding application that resulted in Telecom Letter Decision CRTC 92-4?

Held:
CRTC was not required to give the TWU notice of the hearing such that the TWU could make submissions. 
Ratio:  audi alteram partem rule shouldn’t be interpreted as requiring that notice be provided to parties only indirectly affected by regulatory proceedings
Discussion:
· TWU argues: CRTC’s failure to provide TWU with notice of proceedings that resulted in 92-4 decision deprived the CRTC of its jurisdiction and so decision is invalid; decision should be overturned on ground that CRTC erred in law and exceeded its jurisdiction by allegedly failing to follow its established policy of deferring to decisions of arbitration boards constituted by BC Tel and the TWU w.r.t. work jurisdiction of BC Tel employees

· Shaw Cable argues: TWU not entitled to notice b/c their interest in CRTC proceedings was purely indirect 

L’H-D for majority
· audi alteram partem rule (component of nat. justice and pf) requires that a person who is a party to proceedings before tribunal be informed of the proceedings and provided with an opportunity to be heard by the tribunal – interest must not be merely indirect or contingent

· agrees with Shaw’s submissions that TWU interest indirect only

· CRTC required to decide on best way to regulate a monopoly telephone company in order to preserve public interest; purpose behind decision was totally unrelated to “work jurisdiction” of TWU

· Also if found here that TWU entitled to notice, then would have grave consequences that could paralyse regulatory agencies who would have to give notice to all kinds of parties in each case. Would be difficult for regulatory agencies to track down all the parties who would be affected so as to give them notice. 
Sopinka (for Lamer and Cory, dissenting)
· failure to provide TWU with notice of proceedings before the CRTC breached the requirements of natural justice

· requirements of nat. justice depend on circumstances of the case, the nature of the inquiry, the subject matter being dealt with and the statutory provisions under which the tribunal is acting (Canada v. Inuit Tapirisat)

· in each case must determine whether party claiming right to have been given notice and an opportunity to be heard had a sufficient interest in the proceedings such that notice was required by the audi alteram partem principle

· special circumstances such that audi rule mandates formal notice be given to TWU, although usually, to be entitled to interest, one must not merely be affected by virtue of contractual relationship with one of the regulated parties, but need something more – like being significantly affected. In this case the central focus of ruling of CRTC specifically concerns the very subject matter of the K between BC Tel and TWU. This was not a case of the TWU having only an indirect contractual relationship. 
· b/c of past dealings around this subject – CTRC was involved with the TWU on similar issues, CRTC would have been aware that interests of union were substantially and equally at stake in application leading to decision 92-4

· No practical hardship in requiring CRTC to give notice to TWU

· real interest of applicant in sufficiently direct relationship to the subject-matter before the Board that the applicant was entitled to notice of the hearing and an adequate opportunity to present its case

· No provisions in statutory scheme governing CRTC that alters this conclusion.
BC (Securities Commission) v. Pacific International Securities Inc. (BCCA 2002) (080)

Facts:
Commission issued notices of hearing alleging that appellants had breached a number of obligations under the Securities Act when they failed to investigate shady accounts which they were the brokers on. – A’s (accussed’s) sought and received particulars from Commission staff describing the nature of the alleged offences, but they sought further and more detailed particulars.  At a certain point the commission said no, there was enough.
Specifically, appellants wanted to know with more precision the means by which they were to supposed to have acquired certain knowledge that it was claimed they should have had, and for particulars of they allegations against them to be given to them individually rather than as a group, and they want to know what type of monitoring scheme they should have had in force – Commission refused to order its staff to give particulars at this level of detail
Executive Director of securities commission issued a notice of hearing under s. 161 against R b/c allegations that A’s failed to set up appropriate procedures to identify and take appropriate steps to deal with suspicious clients and account activity for the accounts they were brokers on. 
A’s asked for particulars from Comm. staff and staff responded with three letters and upon demanding further particulars were given some, but not others
Appeal from decision of BS Securities Commission refusing to order Commission staff to deliver certain particulars to A of allegations made against them in a notice of hearing issued under the BC Securities Act
Appeal brought pursuant to s. 167(1) of Act that provides for an appeal from a decision of the Comm. to the CA with leave of justice of this Court

Issue:
How much particularity must be given in certain circumstances?  

Did Commission err in law and act contrary to rules of nat. justice in refusing to order the particulars requested?

Held:
Appeal dismissed w/out costs. Not persuaded that Comm. committed any reviewable error.
The court held that it was not a breach of the rules of natural justice or procedural fairness for the Commission to have failed to give the further particulars sought by the appellants in this case.

Said that based on the information they were given, the A’s knew the case they had to meet.  
Argument: 

A’s say that where it is alleged that a party knew or ought to have known certain facts, particulars must be provided of the means whereby the alleged knowledge was or ought to have been acquired; should be given particulars of allegations against them on an indiv. rather than group basis.  
Discussion:
· Standard of review on questions of nj and pf is correctness, but must be considered in context of proper approach to review of the Commission’s decision

· All admin tribunals must provide pf (Nicholson; Martineau; Moreau-Berube), but not shackled by all requirements of pf required for courts – can be flexible to achieve a certain balance between need for fairness, efficiency and predictability of outcome (Knight)

· duty of pf is flexible and variable and dependent on context of statute and rights affected (Baker)

· non-exhaustive list of factors relevant to determination of pf level (Baker):

1. nature of decision and underlying procedures (degree of similarity to judicial process);

2. role of particular decision in relation to nature of statutory scheme; 

3. importance of decision to indiv.;

4. legitimate expectations;

5. choice of procedure made by tribunal as well as its expertise; and institutional constraints
1) procedure in question has some attributes of judicial process and A’s stress these, however Act is regulatory in nature and its essential goal is to serve the public interest by protecting investors and secondarily by ensuring capital market efficiency and public confidence in the securities system.
2)  Comm. charged with responsibility for admin of Act and therefore plays a central role in the legislative scheme

--essential object of hearing is not to decide rights of or between parties, but to arrive at a decision that will protect the public and serve its interests; sanctions in s. 161(1) are not penal; rather they are regulatory and are calculated  to promote compliance with the legislation governing the securities industry

--thus hearing conducted pursuant to s. 161 is not a judicial hearing and level of pf required and the means to adopted to provide it must be reviewed with that in mind

3) right to participate in securities business is not right as per professionals b/c can’t say trader in securities is deprived of his ability to pursue a profession b/c his exemptions under Securities Act are lifted

--therefore importance to A of result of hearing is a factor to be weighed, but not an overarching factor here. Trading in securities is not a “profession”, so not like disbarring a lawyer. 
4) legitimate expectations of participants in the hearing are based on what Comm. has created as to level of particularisation i.e. when the commission issued policy documents stating how investigations / hearings would be done, and they said that would be full disclosure to individuals, however there is no statutory requirement for full disclosure. 
5) unrealistic to expect admin tribunals to comply strictly with rules applicable to courts; recognition must be given to their institutional restraints and to their expertise – let them gauge what is appropriate. 
Notes
Note the extent to which the court relies on the experience of the appellants as shareholders, officers and directors to know the nature of the case they have to meet (p. 53, para. 35).  The court said that this was not a very big deal, because they were “only” stockbrokers, and that this was not a public interest case.
If the appellants know the nature of the case they have to meet, why do you think they sought further particulars?  Can you think of any tactical advantage from their point of view in doing so? Can you think of any reasons why the Commission would want to resist giving further particulars in these circumstances?
Jurisdictional issue (432)
· SOR on issues of pf is correctness. 

· However do not need all the requirements of natural justice – must consider whether pf was met using a flexible approach and taking the nature and role of the ATB into account.

· Use the 5 Baker factors to determine the degree of pf required. 
Kahn v University of Ottawa (86)

Facts:
A failed her Evidence exam in 2nd year of law school; graded on contents of 3 exam booklets but Khan maintains that there was a fourth booklet; appealed failing grade, first to Faculty of Law Examinations Committee and then to Senate Committee; both appeals dismissed – each comm. concluded that she failed to prove existence of a fourth booklet but neither committee gave her an oral hearing

K was not given notice of the Examinations Comm. meeting to decide student appeals and not given opportunity to appear before the Comm.; not told of Comm.’s concerns and therefore had no opportunity to answer them before the Committee’s decision

K’s appeal denied but no reasons given

The only direct evidence of their being a 4th booklet was her word. 

Issue:
What does pf require in this case?

Held:
Appeal allowed and refer her appeal of Evidence grade to Examinations Comm. for an oral hearing; costs awarded

Ratio:  

University comms or appeal tribunals must act fairly when they review student grades; if they do not observe pf then judicial review lies – this proposition is well accepted. 
--if credibility central issue in proceedings Singh applies

--pf before Examinations Comm. required the following:  an oral hearing b/c credibility was a critical issue ( appear in person before Comm. and an opportunity to make oral representations to it

Discussion:
Laskin with Brooke

· University comms or appeal tribunals must act fairly when they review student grades; if they do not observe pf then judicial review lies

· Content of pf depends on context and context includes nature of decision, relationship, sig. of decision, nature of issue

· Student threatened with the loss of an academic year by a failing grade is also entitled to a high standard of justice

· pf before Examinations Comm. required the following:  an oral hearing b/c credibility was a critical issue in her appeal and ( appear in person before Comm. and an opportunity to make oral representations to it.
· Comm. had to decide if K telling the truth b/c her word only that there was a fourth booklet so her credibility was central issue before Comm. and Singh applies.
· Majority is of the view that whether she is telling the truth is the key issue, this is different to the divisional court which said that it was not credibility that was the main issue, but whether an accurate grade had been assigned. 
· Singh v. MEI:  where serious issue of credibility is involved, fundamental justice requires that credibility be determined on the basis of an oral hearing.

· Although not a discipline hearing, and not strictly adversarial, credibility is the main issue, so should allow oral hearing. 

Finlayson (dissenting)
· Takes the view that the issue was not the student’s credibility with respect to whether or not she wrote the fourth booklet but the academic quality of her work, which did not need to be assessed on the basis of an oral hearing.

· Says that K has tailored the issue in appeal to her own liking  and made it “did A lie when she said there was a fourth booklet?”. Says that K has co-opted agenda of Faculty Comm. and demanded that she is entitled to a standard of justice reserved to students who face sanction b/c of personal misconduct.
· Real issue for comms. was whether the grading of an exam had been subject to an error or injustice, and says that based on the first 3 books, seeing the 4th book would not have changed anything anyway. 
· Don’t think that this was a matter that turned on credibility – no allegations against A and proceedings weren’t adversarial in nature; not charged with cheating, etc.

· No authority that a student is entitled to right to be heard in person when asking for review of her marks – she was given chance to make written submissions, that is enough; suggestion that review can’t be denied if implicit in reasons of Comm. that they didn’t accept statements of student, imposes an unreasonable burden on the university and its various faculties

· Oral hearings not required to satisfy demands of natural justice.
· Courts have traditionally given admin tribunals discretion to determine their own procedures, including the means by which submissions are entertained – every admin body must resolve tension between providing pf on the one hand, and maintaining efficiency and effectiveness on the other and written submissions are an accepted method of meeting these demands

· This case distinguished from Singh, that was a charter case, there are no charter issues in this case, here we only require natural justice, not fundamental justice which the charter speaks of. 
· In determining whether nat. justice was denied, necessary to examine circumstances of case:  legal rights and consequences to A don’t merit standard of justice that she would dictate; proceedings not adversarial in nature; decision affecting the right to continue in one’s profession or employment may demand a higher standard of justice (Kane v. UBC) but not case here – dissent thinks the stakes are lower than the majority did. Dissent says “what is one more semester?”, and says that if her other marks had been higher her GPA would have been a pass. 
Notes:
How helpful do you think an oral hearing is likely to be in sorting out the truth?  It depends on whether or not you assume that the trier would be able to tell whether she was telling the truth.  Is there any reason for holding an oral hearing that is different than the assistance an oral hearing might provide in sorting out the truth?
Everett v. Canada (Minister of Fisheries and Oceans) (093)
Facts:
Prior to fishing season, A informed of obligation to report his fishing activities to DFO on demand, pursuant to s. 61 of Fisheries Act. During a search at a fish plant documents were found indicating excess catch by A and later A charged with violation of 61(a) and subsection 79(1) of FA and s. 465(1)(c) of Criminal Code. The charges not pursued because of undue delay which made the charges stale. 
Dept then gave notice to A that as a result of its investigation of A it had recommended that Minister refuse to issue his license for 1993 and reduce his quota.

A given copies of documentation submitted to Minister and advised of his right to submit representation to Minister prior to Min’s decision – given 30 days to respond in writing

Lawyer asked for extension b/c of complexity of case and asked to meet with officials to try and resolve the issues w/out the formality of a hearing; got no reply and eventually filed his comments late.
Told that his representations had been reviewed w/in Dept. and forwarded to Min. for decision and was told that only licence sanctions would be reviewed i.e. would not be charged with breach of statute. 
The A had no right to have his license renewed, it was a discretion thing. 
Issue:
A claims that Minister exceeded his jurisdiction and violated principles of natural justice in refusing to re-issue licenses and in reducing his quota to 0, because the minister did not give the A an oral hearing. 
Held:
Federal Court of Appeal - Appeal otherwise dismissed with costs, no oral hearing was necessary. 
Ratio:  

· Rules of nat. justice and duty of fairness are variable standards – depends on circumstances of case, statutory provisions and nature of decision

· Serious issues of credibility may require the holding of an oral hearing (e.g. Singh v. MEI), but an admin tribunal isn’t required by considerations of fairness to order an oral hearing merely b/c there is an issue of credibility as to some matter before it when there is otherwise an adequate basis in record for its decision (Nuosci v. Canada (AG), 1994 FCA)

Discussion:
Desjardins for majority

· Nature of proceedings was serious, b/c livelihood at stake and basis for refusal were that “very serious conservation and control offenses” had been committed in 1990

· These administrative functions were in high end of spectrum wrt application of nat. justice and pf

· The minister had damning evidence from Fisheries Office and A knew of evidence but brought none of his own to contradict it

· Proceedings before Minister were not penal in character and entitled to decide matter on balance of probabilities

· A was given full opportunity to put his case before the Minister, but did so late. 

MacGuigan concurring
· Time has come to put an end to distinction between quasi-judicial and administrative acts.

· Nothing in facts here that give rise to any necessity for Minister to grant an oral hearing.
· In this case the A does not even contest the allegations of the over fishing, just makes generalised allegations and requests – if that is enough for an oral hearing, where will it stop? – so no oral hearing in this case, and each case turns on its facts. 
Baker v. Canada (Minister of Citizenship and Immigration) (098)
Facts:
A is Jamaican who remained in Canada after came as a visitor and worked illegally for 11 years; has four children (all Canadian)

Ordered deported after determined that she’d worked illegally and overstayed her visitor’s visa

Applied for exemption from requirement to apply for permanent residence outside of Canada on H&C considerations.
CIC says insufficient H&C grounds to warrant processing her application for permanent residence w/in Canada; no reasons given in letter and she was served with a deportation order

Min. refused application and applicant sought relief in court

Issue:
Were principles of pf violated in this case?  Were participatory rights accorded consistent with duty of pf? A argues that pf requires oral interview before DM when parents have Canadian children and they make an H&C application

Held:
Appeal allowed

Ratio:  

oral hearing not gen. requirement for H&C decisions and lack of one here didn’t violate requirements of pf required in circs., particularly b/c several factors point to a more relaxed standard

Discussion:
L’H-D for majority

· Under regulations under the Immigration Act, the minister can waive compliance with the Act or regulations – what should be the process for waiving the requirements. 

· What is approach to be taken by court to judicial review of decisions under Immigration Act regarding H&C grounds of admission to Canada (s. 114(2) of IA), on procedural and substantive grounds

· Also issues of reasonable apprehension of bias, provision of written reasons as part of duty of fairness and role of children’s interests in reviewing decisions made pursuant to s. 114(2)

· Was failure to accord an oral hearing and give notice to A or her children inconsistent with the participatory rights required by duty of fairness in these circs?

· Did those whose interests were affected have meaningful opportunity to present their case fully and fairly?

· Procedure here was written application with supporting documentation, summarised by junior officer, with recommendation made by that officer and then summary, documentation, and recommendation considered by senior officer who made the decision and issued the result. 
· H&C decision is very diff. from a judicial decision b/c 
1) involves the exercise of considerable discretion and requires consideration of multiple factors; 2) its role is exception to gen. principles of Can. immigration law

· These factors militate in favour of a more relaxed requirements under duty of fairness, BUT no appeal procedure, although judicial review may be applied with leave of FC. Trial Div. and in practice decision has exceptional importance to lives of those with stake in proceedings so content of duty of fairness is more extensive.
· Statute affords considerable flexibility to Minister to decide proper procedure and immigration officers don’t conduct interviews in all cases as a matter of practice – institutional practices and choices made by Min. are sig., but not determinative factors to consider.
· So we see that the factors go both ways
· Balancing these, think that circumstances require a full and fair consideration of the issues and claimant and others affected in a fundamental way must have meaningful opportunity to present the various types of evidence relevant to their case.
· Oral hearing not a general requirement for H&C decisions and lack of one here didn’t violate requirements of pf required in circumstances, particularly b/c several factors point to a more relaxed standard, and the decision maker did have access to all the relevant information submitted by the A.
Note:  A didn’t win on oral hearing right, but pf was found to be violated owing to reasonable apprehension of bias and exercise of H&C discretion was unreasonable
Napoli v. BC (Workers’ Comp Board) (1981) BCCA (102)

Facts:
WCB doctors assessed claimants’ condition and 1 P got summary of assessment and other P didn’t even get summary.

The assessments were based on the doctors’ reports, but the injured workers had the right to appeal. However, they were only given summaries (well the one did not even get the summary) before the appeal. They claim the right to full information (more than just summaries) so that they can effectively argue their appeal. 

The summaries which the A’s were given did not disclose the names of the experts who gave various opinions in the reports. The reports made damaging statements, saying, for example, that the A exaggerated the severity of the illness. 

The A’s applied for review under the Judicial Review Procedure Act R.S.B.C.
Issue:
Was judge right in finding that boards of review and commissioners of WCB breached rules of nat. justice in failing to give worker a full opportunity to peruse his file when he appealed from the original decision of a disability awards officer or commissioner?

Do rules of natural justice in cases like this require disclosure; and if disclosure is required, what is its extent?

Held:
Appeals dismissed; award costs

Ratio:  

WCB needs to disclose appellant’s file before appeal – full disclosure in these circumstances

Discussion:
· Bouck J. held that WCB breached rules of nat. justice b/c failed to give petitioning worker an opportunity to peruse copies of materials in his file pending appeals to domestic tribunal under WCB Act, 1979.

· Bouck J. held that it was an adversarial relationship. 

· Rules of nat. justice do apply to proceedings before boards of review and so do require disclosure (Kane v. UBC).
· Was summary enough to satisfy duty for Napoli?  No, summary lists very damaging and serious allegations (and vague ones) that A would want to cross-examine and challenge but no info. to allow A to do this in summary

· High standard of justice required b/c A’s future will largely be shaped by decision of final domestic tribunal

· In Bourdin case, rules of nat. justice clearly not followed as he received no summary even.
· “If the claimant is not told the precise statement made against him, and when, where and by whom made, how can he effectively answer it?”

· Court rejects the argument that if doctors know their names and full reports will be disclosed, then they may not be completely frank.  Court says that doctors will be even more careful and diligent if they know their reports will be subject to scrutiny. 
Demaria v. Regional Classification Board (1986) FCA (105)

Facts:
A serving life for murder. Applied for reclassification and moved to Collins Bay (lower security) from Millhaven.

After a week or so he was placed in segregation in Collins Bay and reclassified as maximum security and then transferred back to Millhaven based on suspicion of his having brought cyanide into the prison at Collins Bay. No disciplinary or criminal proceedings taken against him

The reasons invoked by prison authorities for decision were set out in a “48-hour notice” given to A and state suspicion as the reason for his transfer back to maximum security. 
A told that could give written submissions in 2 days, and those would be given with the warden of Collins bay’s recommendation that A be transferred back to maximum security. 

A and his lawyer tried to get disclosure of details, but they were “confidential”, also, no actual cyanide was found – A was just told they had reasonable grounds, but given no clue as to what those grounds were. 
Issue:
What is content of duty to act fairly wrt to decision to transfer A?  Was A given adequate notice of what was being alleged and a fair opportunity to answer those allegations?

Held:
Appeal allowed – can return to Collins Bay. 

Ratio:  

Where as here, it is not intended to hold a hearing or otherwise give the person concerned a right to confront the evidence against him directly, it is particularly important that the notice contain as much detail as possible, else the right to answer becomes wholly illusory

Discussion:
· Clearly duty of fairness exists, but also, if reasonably believed that A bought in cyanide, then can transfer him back. 
· No doubt that A not treated with fairness to which he was entitled; purpose of requiring notice be given to a person against whose interest it is proposed to act is to allow him to respond to it intelligently

· Where as here, it is not intended to hold a hearing or otherwise give the person concerned a right to confront the evidence against him directly, it is particularly important that the notice contain as much detail as possible, else the right to answer becomes wholly illusory.
· Authorities are entitled to protect confidential sources of info., but should always be possible to give substance of info. while protecting ID of informant; burden on authorities to show that they’ve w/held only such info. as is strictly necessary for that purpose

· Test is whether enough info. as been revealed to allow person concerned to answer case against him
Note:
Certiorari = common law writ issued from higher to lower court quashing erroneous orders. 
Healey v. Memorial University of Newfoundland (1992) NFLD SC (108)
Facts:
Dean of Medicine and Registrar of MUN required A (a student) to w/draw from med school b/c of his alleged obsessive and abusive relationship with a female classmate.
A appealed and Exec. Committee of Council of Faculty of Medicine upheld decision of Dean of Medicine and Registrar of University.
Senate Comm. on Undergrad Studies overturned that decision and said that A could stay. 

Then Senate of MUN reversed this decision and confirmed first decision, requiring A to leave. 
Issue:
Did Senate exceed its jurisdiction by failing to observe the rules of nat. justice in denying A right to be heard? 

a) Should A have been allowed to see and comment on reasons of Senate Comm. on Undergrad Studies?

b) Should A have been allowed to see and comment on report of Ad Hoc Comm of Senate that made recommendations on his case to Senate?

c) Should A have been allowed to see and comment on letter written by Dean of Medicine to the Senate?

d) Should A have been allowed to see and comment on letter written by classmate whom he allegedly abused?
Held:
Allow application and quash decision of Senate and that A be readmitted to University and that University determine A’s suitability for promotion to 3rd year studies w/out consideration of matters subject of complaint.

Ratio:
A must have fair and effective opportunity to comment and criticise recommendations made about him to various comms. wrt to his reasons for expulsion (or not)

Discussion:
· A says Senate had no jurisdiction or exceeded its jurisdiction by failing to observe the rules of nat. justice in hearing A’s appeal. A argues also that MUN estopped, operated in bad faith and had abdicated its jurisdiction and fettered its discretion by its delegation to various committees.

· MUN has Procedures Governing Academic Dishonesty (Undergrad Students) that set out particulars on procedures and penalties concerning academic dishonesty and discipline

· Students have right under these to continue in programme while their cases are processed

· There are interviews with A.

· A has right to an advisor.

· Report that goes from Faculty to Senate Comm. on Undergrad Studies.

· That report is sent to A and accuser for review and comment before it is considered by Senate Comm.

· There is an appeal from the Senate Comm. to the Senate
· Faculty of Medicine is entitled to take facts relating to professional competence into account (can weed out unprofessional doctors), but only when those facts have been proven in accordance with minimum standards of fairness Univ. is under.
· Clearly the Univ. has a right to protect persons and property. 

· Generally courts should recognise that universities administer themselves, and so try not to get involved too often – try and allow university to solve its own problems. 

Should A have been allowed to see and comment on reasons of Senate Comm. on Undergrad Studies?

· Clear from Kane v. UBC that A entitled to have a fair and effective opportunity to make submissions to Senate concerning reasons of SCUS for allowing his appeal. This was denied to him when he was never given access to the reasons and never informed that SCUS had prepared reasons.
· Senate failed to meet min. standards of fairness of Kane and exceeded its jurisdiction when it denied A access to reasons of SCUS.
Should A have been allowed to see and comment on report of Ad Hoc Comm of Senate that made recommendations on his case to Senate?

· Kane relevant – A should have had a fair and effective opportunity to comment on and to criticise recommendations of Ad Hoc Comm.; he could only have had that opportunity by having access to report of comm.

· Min. standards of fairness are stated in their regulations (often used for procedures re academic dishonesty) and here they failed to maintain them and exceeded jurisdiction when failed to permit A to see report A had no opportunity to comment or criticise conclusions of Comm.

· Credibility is a major issue in this case – reports needed to address contradictions and corroborations, and A had right to review this. 

Should A have been allowed to see and comment on letter written by Dean of Medicine to the Senate?

· Kane:  not necessary for court to find that there was actual prejudice to a party who has been refused opportunity to comment on evidence or on representation made by the other side; but there was prejudice here.
· In this case the Dean wrote a letter to the Senate and included a Globe and Mail article, A was never told about it, but should have been given a chance to comment on it – this was actual prejudice – although as noted, do not actually need actual prejudice to say pf not met. 

Should A have been allowed to see and comment on letter written by classmate whom he allegedly abused?

· This letter was sent to many parties, it was not treated as a super secret document by the student who made it.

· Contents should have been disclosed at least; Senate exceeding jurisdiction when A not given a fair and effective opportunity to deal with that representation
Remedy
· If A had been given chance to fully c-e and criticize the evidence against him, then he probably would not have been expelled. 
· Should normally send it back for a de novo senate hearing, but in this case it would most likely be a biased hearing if that happened. The senate has already reviewed transcripts which were unfair because A did not have chance to counter arguments leading to the preparation of those transcripts. 

· Will be future chance to assess his suitability for the profession, although those must be independent assessments.

Hammami v. College of Physicians and Surgeons of BC (1997) BCSC (114)

Facts:
A is licensed ophthalmologist; license revoked b/c of number of complaints involving his use of laser surgery; asked for and was refused disclosure of his file prior to a hearing before the College of physicians BC; College made its competency decision based on a report from a panel of 3 Sask. doctors who were asked under the Medical Practitioners Act to make a recommendation.
Recommended his right to practice be restricted and based on that recommendation, College made its decision restricting right to practice.
Issue:
Did Council err in fact and law by not providing full disclosure of its file regarding A?

Held:
Appeal allowed in part; College must disclose A’s file to him and his counsel subject to any claims of privilege or confidentiality and if such claims are advanced then at least the documents on which such privilege or confidentiality are advanced should be ID’ed

Ratio:  

As per G.(J.P.) v. BC:  full disclosure of file should be made unless there is good reason why not

Discussion:
· R. v. Stinchcombe 1992 SCC:  Crown under a duty in indictable offence to disclose to the D all material evidence whether favourable to A or not
· Stinchcombe case arose in criminal context and held that full disclosure must be made in indictable offences and may be applicable in other offenses as well

· In admin law context where decision of an admin tribunal might terminate or restrict A’s right to practice or purse career or seriously impact on a professional reputation then the principles of Stinchcombe re disclosure may well apply

· In appropriate cases the court’s approach should be as outlined in the BCCA in G.(J.P.) v. BC 1993:  where disclosure “might have been useful” then disclosure should be made by Crown (or tribunal) unless there is “any special reason why such material should not be disclosed” and in those circumstances the special reason should be brought to the attention of the judge or tribunal

· When consider background facts here have uneasy feeling about what might have been revealed had A been given his file; may have had nothing useful to him, but he can’t know that until sees his file

· Communications between College in BC and in Sask and A not told what that correspondence says nor to whom it was directed or given in Sask.

· A informed that investigating committee had material describing the 15 cases of complaints, but not clear that that is all they had

· Why did Council refuse A disclosure of his file?

· No reference to Dr. Romanchuk’s report in Council’s decision, but he gave important evidence on behalf of A, was this even mentioned in the file?
· Principles of Stinchcombe should be applied here, particularly bearing in mind case’s unsettling history. According to G.(J.P.) v. BC must disclose unless there is a good reason why not. 
· College must disclose A’s file to him and his counsel subject to any claims of privilege or confidentiality and if such claims are advanced then at least the documents on which such privilege or confidentiality are advanced should be ID’ed
Pritchard v. Ontario (HRC) (2004) SCC (118)

Facts:
A filed a HR complaint with R (Ont HRC) against her former employer, Sears Canada Inc., alleging gender discrimination, sexual harassment and reprisal

HRC decided not to deal with her complaint

A sought judicial review and brought a motion for production of all documents that were before HRC when it made its decision, including a legal opinion by the HRC’s in-house counsel

Issue:
Did CA err in overturning the decision of the motions judge ordering production of the legal opinion?  Is legal opinion by HRC in-house counsel protected by solicitor-client privilege in the same way as it is if prepared by outside counsel retained for that purpose?

Held:
Appeal dismissed, is privileged and pf doesn’t require disclosure of a privileged legal opinion, so do not require disclosure in this case. 
Discussion:
Major for court

· HRC decided not to deal with complaint b/c thought that A had acted in bad faith in bringing complaint b/c she had previously signed a release that expressly released Sears from any claims under the Code.
· Communication between HRC and its in-house counsel was protected by solicitor-client privilege; was a legal opinion and provided to HRC by “staff” counsel to be considered or not at their discretion – communication is what falls w/in class of protected communications

· There is no applicable exception that can remove the communication from the privileged class. 

· pf doesn’t require disclosure of a privileged legal opinion, and pf does not alter s-c privilege. 
· failure to disclose legal opinion did not breach duty of pf
· pf and solicitor-client privilege may coexist
· Applicant sufficiently aware of case to be met without production of legal opinion
· While admin boards can define their own procedure, they cannot tamper with s-c privilege absent absolutely explicit legislation.

· “Record of the proceedings” on judicial review does not include privileged communications from Commission counsel to the Commission. Although if statute says “whole of the record, including legal opinions”, then there is no expectation of confidentiality and all must be disclosed, but that is not the case here. 

The Rules of Evidence and Admin Tribunals (122)
· Statutes often say that AT not bound by rules of court, and can make their own determinations of what is reliable. 
· The common law of ATs also allows them to admit evidence that would be inadmissible in court – but the evidence must be reliable and fair. 

· Can admit hearsay, but if it goes to a crucial element of the case, then it may violate the rules of natural justice in being unfair because it does not allow a chance to c-e on it. 

· So ATs should do reliability analysis – if a loaded statement, then do not admit it.

· Rules of evidence relating to 

· burden of proof

· standard of proof

· Evidentiary privileges

· Immunities

Are generally relevant / applicable in ATs.

· Whether or not use the rules of court, must still consider relevance, reliability and weight – so the considerations behind traditional rules of evidence drive evidence decisions in ATs as well. 

B.(Y.) v. W.(R.) (1985 Ont. S.C.) (123)

Facts:
Application for leave to pursuant to s. 6(2) of Judicial Review Procedure Act, 1980 for a hearing before a single judge and application for judicial review of a decision of the provost of York University and to quash provost’s decisions.

Applicant admitted to Osgoode Hall and had a relationship with another law student (R.W.); relationship ended and then he stalked RW; RW eventually made a formal written complaint of sexual harassment to the university and provost pursued complaint generally following guidelines established by the president’s committee that had investigated issue of sexual harassment on campus

Provost allowed RW and applicant to present unsworn oral E documents and oral and written submissions to him in separate ‘interviews’ and the two were never in each other’s presence during the hearing

Provost refused applicant’s demand to be present during presentation of her case and to cross-examine her; also refused to recognise the application of the Statutory Powers Procedure Act to proceedings and dismissed several objections by applicant to his jurisdiction and procedure; BY never denied allegations but objected on procedural grounds

Provost found BY guilty of sexual harassment and harassment and gave detailed reasons and had a hearing to impose sanctions. When moving on to the sanctions hearing the A was not allowed an adjournment to get counsel – rusticated BY from law school.

Eventually let back in when promised to stop contacting RW, but broke this promise so stay of rustication lifted by president of York U.
Issue:
1) should have been entitled to x-examine RW in order to attack her credibility wrt accusations against him and 

2) was there a breach of nat. justice b/c applicant wasn’t allowed counsel when sanctions were being considered

Held:
Application dismissed with costs

Ratio:  

If no issue of credibility, then an applicant w/out counsel isn’t necessarily going to get right to cross-examine, since main point would seem to be continued harassment/behaviour that got applicant there in the first place

Discussion:
· A never denied the allegations and never denied sending her the letter – so credibility was not an issue.

· Procedure adopted by provost was appropriate – BY refused counsel and confrontation with RW would have only aggravated the obvious emotional strain that she was under b/c of BY’s activities; NO issue of credibility so not required

· BY not prohibited from having counsel, but refused an adjournment to get counsel and BY had previously had numerous chances to get counsel earlier an adjournment entirely w/in discretion of provost.
Healey v. Memorial University of Newfoundland (1992) NFLD SC (126)
Facts:
MUN required A to w/draw from med school b/c of his alleged obsessive and abusive relationship with a female classmate

A appealed and Exec. Comm. of Council of Faculty of Medicine upheld decision of Dean of Medicine and Registrar of University

Senate Comm. on Undergrad Studies overturned that decision and then Senate of MUN reversed the decision and confirmed first decision

Held:

Allow application and quash decision of Senate and that A be readmitted to University and that University determine A’s suitability for promotion to 3rd year studies w/out consideration of matters subject of complaint

Discussion of Issues:

Did the Senate exceed its jurisdiction by failing to observe the rules of natural justice in denying Healey the right to be heard? ( Should the Senate have based its decision on evidence accepted by Exec. Council of the Faculty of Medicine where Healey had had no opportunity to lead evidence or cross-examine witnesses or to be present during testimony of witnesses or have benefit of counsel?

· Establishing the extent of the abuse depended on credibility of NH

· Hajee v. York University (1985 Ont. AC) says that university student doesn’t always have the right to be present or to cross-examine a witness, but in these circumstances where so much of evidence depends on credibility of the witnesses on their ability to recall or on whether they were exaggerating or distorting incidents, there is no justification for refusing A the opportunity to test the accuracy of the E by cross-examination.
· In the circs. Healey should have had right to be present, to lead evidence and cross-examine witnesses during Exec. Comm.’s proceedings; should have had benefit of counsel too – would have helped Healey and would have save a lot of time and money for Healey and University

· Don’t accept R’s submission that having lawyers involved before boards or tribunals is pf undesirable.
· MUN has expressly provided for students to have right to be present and to examine and cross-examine witnesses and to have detailed info covering accusations in hearings under the Discipline Code
· b/c Healey’s case was primarily treated as a matter of academic qualification Exec. Comm. of Faculty of Medicine decided that fewer procedural safeguards were necessary, but the court does not accept that as an appropriate conclusion.
· If facts are to be established in a University tribunal, it is necessary to have greater procedural safeguards when the accusations are of a criminal nature with serious repercussions for a person’s reputation and future employment prospects than is provided for less serious discipline cases--in criminal type case believe a person should have the right to counsel as well as other safeguards already provided by the University under the Discipline Code
( So the senate did exceed its J on this point. 
Did the Senate exceed its jurisdiction by failing to observe the rules of natural justice in denying Healey the right to be heard? ( Should Healey have been allowed to be present, to have counsel and to lead evidence and cross-examine witnesses and make submissions before the senate?

· Should have fair and effective opportunity to make submissions on all E and representations considered by the Senate and didn’t have opportunity to do this in the present case

· Had Senate based decision on reliable E presented at a lower level, then wouldn’t have had right to be present, lead E, etc. before Senate, but b/c that didn’t happen then only way to correct error of Exec. Council would have been for Senate to have de novo hearing and allow Healey right to be present, etc.

Ratio:  
· If facts are to be established in a University tribunal, it is necessary to have greater procedural safeguards when the accusations are of a criminal nature with serious repercussions for a person’s reputation and future employment prospects than is provided for less serious discipline cases
· In criminal type case believe a person should have the right to counsel as well as other safeguards already provided by the University under the Discipline Code.
Joplin v. Vancouver (City) Police Department (1982 BCSC) (129)

Facts:
Alleged that Joplin had committed abuse of authority contrary to s. 7(c) of Police Discipline Code. Max. penalty = one day’s suspension from duty w/out pay.

Joplin argues that s. 18(2) of regs is ultra vires as contrary to principles of justice and that hearing officer should be prohibited from proceeding with the hearing of this charge unless petitioner is permitted to be represented by counsel
s. 56 of Police Act, RSBC 1979 authorises LG-in-C to make regulations wrt to government of police forces and developing procedures for handling of complaints from members of the public against Pos.

Police (Discipline) Regulation 330/75 establish an unusual procedure for management of complaints against POs and include a “Discipline Code” that establishes disciplinary defaults one of which is #7 Abuse of authority
s. 18(1) of regs provides that where max penalty is a recommendation for dismissal, or a requirement to resign or reduction in rank, then case against a member may be presented by counsel and defence may be presented by member in person or counsel or agent of choice, but s. 18(2) where max. penalty is any punishment authorised by Reg. 330/75 other than dismissal, etc., then presentation of case against A may only be by presenting officer and case for defence only by A in person or an agent of his choice (“agent” = member of municipal police force)

s. 30(2) allows presiding officer to have counsel to assist him on points of law.

Issue:
Right of police officers to have counsel represent them at some disciplinary hearings

Held:
Petitioner gets costs and right to counsel at hearing.

Ratio:

· Look broadly at nature of proceedings and consequences or potential consequences of proceedings rather than just the form of the regs in deciding what is serious

· Layman can’t be expected to properly master laws of evidence and criminal procedure in his own defence so right to counsel important in disciplinary hearings

Discussion:
No longer distinguish between quasi-judicial and administrative. 

Joplin’s case can be approached from two different directions:

1) Broad attack on vires of Reg. 18(2) that must be considered on general principles

2) Subsidiary attack based on specific circumstances of this case
1) reg. 18(2)

· Regs ultra vires if right-thinking citizens would objectively conclude that not fair to deny counsel to PO for defence at this type of hearing i.e. the type of hearing where could be fined up to $200 and suspended for up to 5 days, but not dismissed etc. 
· Any disciplinary proceedings under code are “serious” b/c can affect career of PO and so pensions and other benefits depend on record; doesn’t matter what nature of alleged offence is or max. penalty recommended – think right-thinking citizens would agree.
· Only not “serious” if is a man to man chat with nothing entered on the record. 

· Look broadly at nature of proceedings and consequences or potential consequences of proceedings rather than just the form of the regs in deciding what is serious.
· Right to counsel is the most important safeguard in the legal system. 

· Does not agree that police men give up rights when they accept public duty. 

· Layman can’t be expected to properly master laws of evidence and criminal procedure in his own defence ( justice and fairness can’t tolerate a procedure where layman is expected to deal with legal concepts strange to him and at the same time advise himself objectively so LG-in-C exceeded authority given by Legis. when enacted s. 18(2) of regs and provision is ultra vires and of no force and effect.
· Is not a common law right to counsel in every case – still to be dealt with on a case by case basis – but the regulation saying that cannot have counsel for this category of hearing is no longer valid. 

2) Specific circumstances of case 

· In this case the A must be given a chance to get counsel. 

· Not directing there must be counsel, but can’t deny right to counsel and can only proceed with hearing without counsel if A has been given a fair chance to, but has failed to get counsel. 
Parrish v. Canadian Transportation Accident Investigation & Safety Board (1993 FCC Trial Div.) (134)

Facts:
Collision between BC ferry Queen of Alberni and Japanese freighter Shinwa Maru; investigation by CTAISB and Board wanted to conduct interviews of crew members without legal counsel.

Person ordered to testify was not allowed to have counsel present, so he refused to testify, so the board bought this application to check that can require him to testify w/o counsel. 

CTAISB argued that the object of Board is to advance transportation safety and expects to achieve this objective by conducting independent investigations into transportation occurrences in order to make findings as to causes and contributing factors; purpose is to ID safety deficiencies and make recommendations designed to eliminate or reduce risks; results of investigations eventually made available to public (s. 7 of Act)

--no absolute right to counsel at CL or by statute and discretion to allow representation or not should be left to the investigator to decide – counsel would only delay inquiry and adequate protection in Act for those who testify; not function of Board to assign fault or determine civil or criminal liability

--admits that no right to silence, have to speak and provide documents (s. 19)

--s. 24 allows draft copy of interim report to go to those with direct interest in findings and provides them with reasonable opportunity to make representations before a final report is disclosed to the public – says that at this stage can have counsel input. 
--witness required to appeal can seek protection of CEA and BCEA
--only negative impact would be slight stigma to indiv’s reputation

-- argues no absolute right to counsel at CL if no determination of a legal right b/c investigatory setting, not curial setting.
Issue:
Reference pursuant to s. 18.3 of Federal Court Act asking FC to determine whether an investigator appointed by the Board can require a witness to attend and testify concerning a matter of marine occurrence w/out right to counsel being present with him, under s. 19(9)(a)(i) of Canadian Transportation Accident Investigation and Safety Board Act
Held:
Right to counsel can’t be denied here; pf requires that witness be permitted to have counsel at the inquiry; costs to Parrish and intervenors.

Discussion:
Fairness is a flexible concept – content depends on the setting. 

In this case transcripts can be made public – that was not the situation in Irvine – in Irvine the right of counsel to participate (and the level of participation) was considered in litigation under the Combines Investigation Act. 

Requirements of attendance w/out adequate protection and the pubic release of a report that impliedly finds fault constitutes more than a mere fact-gathering exercise.
A number of inquiries held by admin tribunals can be conducted w/out presence of counsel, but jurisprudence reveals that duty to act fairly implies the presence of counsel when a combination of some or all of the following elements are either found w/in the enabling legislation or implied from the practical application of the statute governing the tribunal:  

· Where an indiv. or a witness is subpoenaed, required to attend and testify under oath with a threat of penalty.

· where absolute privacy is not assured and the attendance of others is not prohibited

· where reports are made public

· where an individual can be deprived of his rights or his livelihood 

· where some other irreparable harm can ensue

This list is not exhaustive. 

Boards are masters of their own procedures, so if witness appears with 2 or 3 counsel, then w/in Board’s domain to limit number of counsel and also the scope of their participation.
Only justification given by the board is that counsel complicate and delay proceedings – so they want to violate the sacred right to silence. But what about the poor crew member, in trauma, not likely to know to invoke CEA – no way, can have counsel, how else will we keep a check on the boards mandate. 

Reputation, livelihood at stake.

Kane v. UBC(1980 SCC) (140)

Facts:
Kane is tenured prof at UBC and recommended for termination for cause by Deans of Grad Studies and Science b/c alleged he made improper use of Univ. Computer facilities for personal purposes, improperly used NRC grant money to support private work and purchase hardware items not related to the purposes of the grant

President of Univ suspended Kane w/out pay for three months and required him to make financial restitution to the Univ after meeting with him and his counsel

Kane appealed to BoG under s. 58(3) of Universities Act and he and his counsel were heard by the board – felt that shouldn’t be suspended for what he did. This appeal was from the decision of the president. The president was in the room during the appeal hearing. Then the board said that they were ready to deliberate, Kane and his lawyer left the room, but the president stayed behind and spoke to the BoG while they deliberated, and even gave more evidence. The board then dismissed the appeal.

Issue:
Should president have been present during BoG’s deliberations when Kane and his counsel were not allowed to be?

Held:
Not proper for president to speak to the appeal board w/o Kane present, appeal allowed; resolution by BoG quashed; costs to A in all courts

Ratio:  

Tribunal must observe natural justice though (and requirements are different depending on circumstances) unless express statutory language says otherwise

High standard of justice required when right to continue in one’s profession or employment is at stake

Tribunal must listen fairly to both sides, giving the parties to the controversy a fair opportunity “for correcting or contradicting any relevant statement prejudicial to their views”

Discussion:
Dickson for majority

· BoG furnished (by the president) with “necessary facts” relating to the suspension in the absence of Kane and his counsel; in these circumstances don’t see how the resolution of the BoG can stand

· Duty of courts to give a large measure of autonomy of decision of tribunal such as BoG of a University, sitting in appeal, under legislative mandate – BoG need not assume trappings of a court; no lis inter partes, no prosecutor and no accused and Board free w/in reason, to determine its own procedures that will vary with nature of inquiry and circumstances

· Volunteers mostly w/out legal training and not right to ask for high standard of technical performance expected of a court.
· They are not fettered by strict evidential and other rules applicable to proceedings before a court of law; sufficient that case has been heard in a judicial spirit and in accordance with principles of substantial justice
· Tribunal must observe natural justice though (and requirements are different depending on circumstances) unless express statutory language says otherwise

· High standard of justice required when right to continue in one’s profession or employment is at stake

· Ttribunal must listen fairly to both sides, giving the parties to the controversy a fair opportunity “for correcting or contradicting any relevant statement prejudicial to their views”

· Cardinal principle of law, that unless expressly or by necessary implication empowered to act ex parte, an appellate authority must not hold private interviews with witnesses or hear E in absence of a party whose conduct is impugned and under scrutiny – a party has the right to hear the case made against them. 
· Not interested if evidence did work to prejudice one of the parties:  sufficient that it may have done so, could there have been prejudice in the eyes of the reasonable person?
Ritchie, dissenting
· Accepted the affidavit that said that the President provided BoG with necessary facts w/out in any way discussing merits of the appeal. Said that the fact that evidence was relayed by the president itself doesn’t support an accusation of such gravity against men of presumed integrity acting under a statutory authority – presumption of good faith for personnel of quasi-judicial body where composition of tribunal is specifically authorised by the legislature.
Baker v Canada (Minister of Citizenship and Immigration) (146)

Facts:
A is Jamaican who remained in Canada after came as a visitor and worked illegally for 11 years; has four children (all Canadian)

Ordered deported after determined that she’d worked illegally and overstayed her visitor’s visa

Applied for exemption from requirement to apply for permanent residence outside of Canada on H&C considerations.
CIC says insufficient H&C grounds to warrant processing her application for permanent residence w/in Canada; no reasons given in letter and she was served with a deportation order

Min. refused application and applicant sought relief in court

Issue:
Where the participatory rights afforded to A consistent with the duty of pf?
A argues that pf requires provision of reasons by DM so either notes of Immigration Officer should be considered the reasons for the decision or should be held that failure of DM to give written reasons for decision or a subsequent affidavit explaining them should be taken to be a breach of principles of fairness

Held:
Reasons requirement was fulfilled here since A was provided with notes of Immigration Officer when her counsel asked for reasons and no other reasons given. But, appeal allowed based on violation of principles of pf owing to a reasonable apprehension of bias and exercise of H&C discretion was unreasonable

Ratio:  

Now appropriate to recognise that in certain circumstances, the duty to pf will require the provision of a written explanation for a decision – esp. in cases like this one where decision has important sig. for the indiv., when there is a statutory right of appeal

Discussion:
L’H-D for majority

· FCA has held that reasons are unnecessary (Shah); also held that case history notes prepared by a subordinate officer are not to be considered DM’s reasons for decision, but may help in determining whether a reviewable error exists (e.g. Chan v. Canada)
· Traditional position at CL has been that duty of fairness doesn’t require as a rule, reasons be provided for admin decisions

· Reasons have been argued to be useful in ensuring fair and transparent DMing:

· Can foster better DMing by ensuring that issues and reasoning are well articulated and carefully thought out

· Allow parties to see that applicable issues have been carefully considered and invaluable if a decision is to be appealed, questioned or considered on judicial review

· Those affected more likely to feel that they were treated fairly and appropriately
· Also argued that concern about written reasons may lead to an inappropriate burden on admin DMs; may lead to increased cost and delay, may in some cases induce a lack of candour on part of admin officers

· Concerns can be accommodated by ensuring that any reasons requirement under a duty of fairness leaves sufficient flexibility to DMs by accepting various types of written explanations for the decision as sufficient
· Now appropriate to recognise that in certain circumstances, the duty to pf will require the provision of a written explanation for a decision – esp. in cases like this one where decision has important sig. for the indiv, when there is a statutory right of appeal.

VIA Rail Canada Inc. v. Lemonde (2000 FCA) (150)

Facts:
Appeal from National Transportation Agency’s decision that VIA Rail’s Special and Joint Passenger Tariff s. 13-D constituted an undue obstacle to mobility of persons with disabilities (in matter of application under s.63.3(1) of National Transportation Act 1987
Wheelchair basketball team travelling from Quebec to T.O. by VIA Rail and group encountered a number of difficulties related to accessibility of VIA’s services to the disabled passengers

On request of Lemonde, the national transportation agency (the Agency) conducted an investigation into a number of specific complaints and concluded that certain actions and practices of VIA constituted obstacles to mobility of persons with disabilities in the party and that those obstacles were “undue b/c could easily have been avoided by the carrier” – ordered VIA to make a number of corrective measures in a decision communicated by letter and VIA complied

Also in same letter called attention to s. 13-D of VIA’s Special and Joint Passenger Tariff 1, NTA that required accompanying person traveling  for free to be able to board and deboard the disabled person was undue obstacle.

Essentially Via happy to comply with all other requests, but not happy to have to help with boarding and deboarding when they are allowing a helper to travel free. 

Issue:
Did Agency err in law by failing to articulate adequate reasons for:

1) its finding that section 13-D constituted an obstacle to the mobility of disabled persons and

2) its finding that such an obstacle is “undue”

Held:
Appeal allowed on ground that Agency’s reasons were inadequate, as to basis on which tariff constituted an obstacle and as to reasoning process for determining that any obstacle provided by the tariff was undue.
Have a new hearing, using different members of the Agency. 

Ratio:  

Duty fulfilled only if reasons provided are adequate and what is adequate is determined in light of particular circumstances of each case.

As a gen. rule, adequate reasons are those that serve the functions for which the duty to provide them was imposed
Must set out findings of fact and principal E on which those findings were based; must address major points in issue; reasoning process of DM must be set out and must reflect consideration of the main relevant factors (Suresh)

Discussion:
Sexton J.A. for Court

· Act doesn’t impose duty to give reasons on Agency, but s. 39 of National Transportation Agency General Rules does do so

· Reasons important for reasons given in Baker v. Canada and b/c indicate that arguments have been considered, and in the case of a regulated industry, reasons provide guidance to others subject to the regulator’s jurisdiction – provide a standard by which future activities of those affected by the decision can be measured

· Duty fulfilled only if reasons provided are adequate and what is adequate is determined in light of particular circumstances of each case.

· As a gen. rule, adequate reasons are those that serve the functions for which the duty to provide them was imposed.
· Not enough to recite arguments and then give conclusion, must set out findings of fact and principal evidence on which those findings were based; must address major points in issue; reasoning process of DM must be set out and must reflect consideration of the main relevant factors (Suresh)

· All applicable to case at bar, but also adequacy of Agency’s reasons must be measured with particular ref. to the extent to which they provide VIA with sufficient guidance to formulate their tariff w/out running afoul of the Agency and to extent to which they give effect to VIA’s right of appeal by providing this court with sufficient insight into Agency’s reasoning process and factors that it considered.
Issue 1 – adequate reasons for finding that tariff was an obstacle?

· Agency failed to articulate any definition for obstacle and doesn’t’ appear to have engaged in any reasoned consideration of the tariff provisions.
· How did it define “obstacle”, how as boarding / de-boarding an obstacle, but having to help the person go to the toilet not an obstacle?
· Agency erred in law by failing to provide adequate reasons

Issue 2 – adequate reasons for finding that obstacle posed by tariff was “undue”?
· Undue does not seem to have a precise meaning. 

· SCC has used “undue” to mean “improper, inordinate, excessive or oppressive” or to express a “notion of seriousness or significance”; Oxford Dictionary adds “disproportionate”. So clearly undueness is a relative concept, and so should be defined in light of the aim of the relevant enactment, and do a balancing process.
· Agency’s reasons don’t reveal sufficient indicators of reasoning process it followed in interpreting the term “undue”; no definition of term or any indication of a “rule or standard defining what is ‘due’”, they just said that was undue because could have been avoided – but what was the balancing that they did?
· According to aim of National Transportation Act Agency required to consider all relevant factors and balance them against each other
· The reasons provided were inadequate and specifically, they fail to provide sufficient indication of the reasoning process which the Agency might have followed or of what factors the Agency might have considered relevant

Congregation des temoins de Jehovah de St-Jerome-Lafontaine v. Lafontaine (Village) (2004 SCC) (158)

Facts:
Municipality refused (3 times) to rezone ppy that Jehovahs bought so that they could build a Kingdom Hall; gave reasons the first time, but summarily dismissed with minimal reasons the second time and no reasons the third time.
Issue:
Did municipality lawfully deny application for rezoning to permit the Congregation to build a place of worship?  Does duty require Municipality to give Congregation reasons for refusing rezoning application?

Held:
Appeal allowed (5:4); set aside 2nd and 3rd refusals and remit matter to Municipality for reconsideration; costs to Congregation

Municipality did not lawfully deny application b/c municipality’s first denial of permission complied with the law, but the second and third denial did not b/c no reasons given for denial and took position that enjoyed absolute discretion to refuse zoning variance with no explanation

In weighing merits of Congregations’ rezoning requests, Municipality was discharging a duty delegated to it by the Legis. and bound to exercise the powers conferred on it fairly, in good faith and with a view to the public interest and didn’t do so.

The first request was for land in a residential zone, the second for land in a commercial zone, and the third was for this same commercial zone land. The first one was denied on a property tax reason, the second was denied because it was said that there was P-3 land available, the third was denied because “we have discretion”.

Ratio:  

Public body like a municipality is bound by a duty of fairness when it makes an admin decision affecting indiv. rights, privileges or interests (e.g. Canada v. Inuit Tapirisat)

( use Baker five factors to see whether Municipality’s duty of pf to Congregation required Municipality to carefully evaluate applications for zoning variance and give reasons for refusing them – duty of pf does require this
Discussion:
A argued that refusal to amend zoning by-law violates freedom of religion under s. 2(a) of Charter and refusals were exercise of discretion in unreasonable and arbitrary manner acting in bad faith
Duty on municipality
Public body like a municipality is bound by a duty of fairness when it makes an admin decision affecting individual rights, privileges or interests (e.g. Canada v. Inuit Tapirisat)

Content of duty of fairness on public body varies with five factors (Baker):

1)  nature of decision and DMing process employed;

2)  nature of statutory scheme and precise statutory provisions under which body operates;

3) importance of decision to indiv’s affected;

4) legitimate expectation of the party challenging the decision; and 

5) nature of deference accorded to the body

These considerations with facts and legislation in this appeal, require Municipality to articulate reasons for refusing rezoning applications.
1) nature of decision

Provided municipality acts honestly and w/in limits of its statutory powers, reviewing court is not to interfere with its decision unless “good and sufficient reason be established” (e.g. acts in an arbitrary manner)

2) statutory scheme and its provisions

Absence of appeal provision demands greater municipal solicitude for fairness (Baker)

3) importance of decision to Congregation

Affects practice of religion

4) legitimate expectations

Militates in favour of heightened procedural protection; where prior conduct creates for the claimant a legitimate expectation that certain procedure will be followed as a matter of course, fairness may require consistency

Process followed for first application gave legitimate expectations to Congregation that would be followed subsequently.
5) nature of deference due to DM

Public body may be in better position than judiciary to render a decision in certain matters; municipal zoning falls w/in sphere of expertise of municipalities beyond capabilities of judiciary so warrants deference from reviewing courts

· Five factors suggest that Municipality’s duty of pf to Congregation required Municipality to carefully evaluate applications for zoning variance and give reasons for refusing them.
· Giving reasons here serves the values of fair and transparent DMing, reduces chance of arbitrary decisions and cultivates confidence of citizens in public officials.
· Ultimately when deciding rezoning applications, municipality is judging what is in the public interest, so they have lots of discretion, but must exercise power fairly (and within the limits of statutory power), which includes giving reasons. 

· Cannot make arbitrary decisions – do not have ultimate discretion. 

Applying duty of fairness to the facts
· First application properly dealt with, second and third applications summarily dismissed with no reason other than lots in designated area were available so no rezoning for ppy Congregation wanted to buy

· Municipality acted in manner that was arbitrary and straddled the boundary separating good from bad faith; second and third refusals don’t comply with law and must be set aside.
· There was actually land available in the P-3 zone which was zoned for places of worship, but still the curt dismissal of the applications for rezoning were not acceptable. 

· Court would not order the approval of the re-zoning, because that is a value laden decision to be made by representatives of the community. 
LeBel dissenting (with Major and two others)
[Major agrees with LeBel, but restricts this to the reasoning related to the finding of facts of trial judge and not to the reasons related to infringement of freedom of religion].
· A declined to base their case on principles of Admin law preferring to focus arguments on freedom of religion and as a result questions of admin law cannot form the basis of this Court’s decision. Must decide it on freedom of religion grounds, and since there were other available lots, there freedom of religion was not restricted. 
· Quoted Baker: “the fact that a decision is administrative and affects the rights, privileges or interests of an individual is sufficient to trigger the application of the duty of fairness”.

· If look at duty of pf though, five factors here place municipality under obligation to give reasons for its repeated refusals to amend its zoning by-law and it didn’t give sufficient reasons.
Blencoe v. BC (Human Rights Commission) (2000 SCC) (168)

Facts:
Two sexual harassment complaints filed with BC Council of HR (CHR) against the provincial politician and cabinet minister Robin Blencoe (R) and the provincial Crown under the Human Rights Act, SBC 1984

BC CHR investigated Schell complaint and eventually referred complaint to BC HR Tribunal for a hearing; took a long time and hearing eventually schedule for 32 months after initial complaint filed.

Time delays were caused by late filing of the original complaint, then hiccups over disclosure of documents etc. 

R’s family was hounded by the media, and R and wife needed to go to counselling. R is still on drugs and depressed. 

Issue:
1) Have the R’s s. 7 Rights to Liberty and Security of the Person been violated by state-caused delay in human rights proceedings?  

2) In the alternative, if Court finds that s. 7 was not engaged, it must be determined whether R was entitled to a remedy pursuant to principles of admin law, even where his ability to have a fair hearing has not been compromised?

Held:
Appeal allowed, overturn BCCA and agree with TJ ( no stay or proceeding in this case, but, considering lack of diligence displayed by CHR, award costs against CHR in favour of Blencoe and interveners Willis and Schell

Although under admin law principles, a denial of nat. justice may occur for reasons other than procedural unfairness to R, find no denial of natural justice or abuse of process in circumstances of this case.

Ratio:  

Rights to liberty and security of person not implicated here.

Prepared to recognise that unacceptable delay may amount to an abuse of process in certain circumstances even where fairness of the hearing hasn’t been compromised – where inordinate delay has directly caused significant psychological harm to a person or attached a stigma to a person’s reputation such that the HR system would be brought into disrepute, such prejudice may be sufficient to constitute an abuse of process BUT few lengthy delays will meet this threshold

So, if no prejudice to hearing fairness, the delay must be clearly unacceptable and have directly caused a significant prejudice to amount to an abuse of process; a delay that would in the circumstances of the case, bring the HR system into disrepute.

Discussion:
R claims that the CHR had lost jurisdiction due to unreasonable delay in processing the HR complaints and this unreasonable delay caused serious prejudice to him and his family that amounted to abuse of process and a denial of nat. justice b/c he could no longer receive a fair hearing.
Bastarache for majority (including L’H-D)

Question to be addressed is not whether delays in HR proceedings can engage s. 7, but whether R’s s. 7 rights were actually engaged by delays in the circumstances of this case

1) section 7 analysis
· Must first establish that interest in respect of which R asserted his claim falls w/in ambit of s. 7 – deprivation of right to “life, liberty and security of the person” (these are three distinct interests). Then have to show that the deprivation is contrary to principles of fundamental justice (R. v. Beare 1988 SCC)

· Liberty interest --state hasn’t stopped R from making any “fundamental personal choices”.

· Security of the person--physical and psychological integrity of individual (e.g. Morgenataler) encompasses serious state-imposed psychological stress. This was recently reiterated in G.(J.) (removing child from parent violated SOP) which also said that protection extends beyond criminal context. But not all state interference with indiv’s psychological integrity will engage s. 7, only serious state-imposed psychological stress, generally from states admin of justice. 
· Here, the stress, stigma and anxiety suffered by R didn’t deprive him of his right to liberty or security of the person – notions of dignity and reputation underlie many Charter rights, but are not stand-alone rights that trigger s. 7 in and of themselves.
· No right to be free from the stigma of human rights complaints. 

· R can’t cross first threshold of s. 7 analysis in this case, but shouldn’t be construed as holding that state-caused delays in HR proceedings can never trigger an indiv’s s. 7 rights

2) admin law analysis
Prejudice to the fairness of the hearing
· Must be proof of sig. prejudice that results from an unacceptable delay. 

· Staying proceedings for the mere passage of time would be judicially imposing a limitation period – so need the above mentioned sig. prejudice.  Mere gradual fading of memories of W’s is not enough.  
· In this case it seemed to have been accepted by the TJ that the ability to have a fair hearing was not compromised, but is it possible that undue delay still violates admin law pf. 

· Where delay impairs a party’s ability to answer the complaint against him e.g. memories have faded, essential witnesses have died or are unavailable, or evidence has been lost, then admin delay may be invoked to impugn the validity of the admin proceedings and provide a remedy. 
· Here the trial judge found that R’s opportunity to make full answer and D had not been compromised
Other forms of prejudice  
· Question is whether one can look to the psychological and sociological harm caused by the delay rather than merely to the procedural or legal effect – namely whether the ability to make full answer and D has been compromised, to determine whether there has been a denial of natural justice. 
· Prepared to recognise that unacceptable delay may amount to an abuse of process in certain circumstances even where fairness of the hearing hasn’t been compromised. For example where inordinate delay has directly caused significant psychological harm to a person or attached a stigma to a person’s reputation such that the HR system would be brought into disrepute, such prejudice may be sufficient to constitute and abuse of process BUT few lengthy delays will meet this threshold.

· Reason for the high standard is that the only remedy is to stay the proceeding – harsh!

· Abuse of process not limited to things that affect the fairness of the hearing. 

· So, if no prejudice to hearing fairness, the delay must be clearly unacceptable and have directly caused a sig. prejudice to amount to an abuse of process; a delay that would in the circumstances of the case, bring the HR system into disrepute.
Was this such a delay as to cause abuse of process?
· To be abuse of process proceedings must be “unfair to point that they are contrary to interests of justice”
· Not convinced that delay in this case so inordinate as to warrant abuse of process.

· CHR handled complaints against Blencoe in same manner it handles all of its HR complaints. R complained that they should have expedited his complaint because of his situation, but there is little, if anything, on the record to suggest that Blencoe raised with the CHR any of the hardship he has suffered or that he sought to be afforded any priority on that basis
· Other analogous cases have equal or much longer delays including complete inactivity during the delays where as here, communication between parties was ongoing.
· HRC did not treat R unfairly.

· Are concerned however with lack of efficiency of CHR and its lack of commitment to deal more expeditiously with complaints. Furthermore, (although the court seemed to do it in this case), other cases being slow will not justify breaches of natural justice in cases considering what type of delay is acceptable. 
LeBel, dissenting in part (for Iacobucci, Binnie, and Arbour)
· If relevant admin law remedy had been applied, the trial judge would have found that there had been undue delay in process of BCHR Commission and that this delay was abusive, and that some form of remedy should have been granted to R.
· Agree though that stay of proceedings was not warranted in the circumstances, and must not be applied because of the negative effect it would have on the complainant. 
Admin law doctrine of abuse of process and control of undue delay
· Unnecessary delay in judicial and admin proceedings is a problem that must be brought under control if we are to maintain an effective system of justice

· Facts of this case point to conclusion that R faced unreasonable delay that violated admin law principles of fairness in management of process of an admin tribunal or body.
· Admin delay that is determined to be unreasonable based on its length, its causes and its effects is abusive and contrary to admin law principles

· Should be a lower threshold of unreasonable delay that might warrant some kind of judicial action, but not normally a stay in proceedings.
· Need extreme abuse for stay, but should acknowledge the burden of less than extremely oppressive delay, and try to fashion a non-stay remedy for it. 

Assessing unreasonable delay
· Not all delay is the same and not all admin bodies are the same

· General delay ( substantive and procedural complexities, and maybe also systemic delay.

· Individual delay ( due to complexity or individual file, or from inattention. 
· Balancing exercise to determine reasonable from unreasonable delay:  needs of admin systems under strain v. their efforts to provide procedural protections to alleged wrongdoers

· Three main factors in what is a very contextual balancing excercise:

1) time taken compared to the inherent time requirements of the matter before the admin body

2) causes of delay beyond the inherent time requirements of the matter

3) impact of delay – includes prejudice in an evidentiary sense and other harms to lives of people impacted.
· In this case the delays by Commission has led to abuse of process.
· Remedy in cases where justified ( stay of proceedings, orders for an expedited hearing and costs. But, stay should be limited to those situations that compromise the fairness of the hearing and where the delay in conduct of process leading to it would amount to a gross or shocking abuse of process – interest of R and protection of integrity of legal system become paramount considerations
· In this case a stay is not appropriate b/c doesn’t meet criteria.
· HRC should have considered order for expedited hearing.
· Can order costs, does not redress the delay, but mitigates some of the consequences of the delay i.e. lawyers fees. 
Mt. Sinai Hospital Center v. Quebec (Minister of Health and Social Services) (2001 SCC) (185)

Facts:
Appeal of refusal for a permit for the Center to have short-term beds and move to Montreal

Ministry promised Center that it would formally alter the permit to classify the centre as a partly short term facility, once the Centre made the move

Minister later refused the permit b/c said that all short-term beds must be coupled with enhanced diagnostic and treatment facilities that A had not proposed and that Minister was not prepared to fund for the short term beds in A’s facility. 
Action in mandamus asking that court order Minister to issue promised permit.
A wants substantive remedy (order to issue permit) based on violation of procedural rights, they do not want a merely procedural relief telling the minister to reconsider.

Issue:
Does pf dictate that if A had legitimate expectation that modified permit be issued, then promise should be kept?

Held:
Appeal dismissed, the hospital wins - order permit

Discussion:
· A says that successive Ministers communicated the view that the Center’s change of operations to include short-term care was in the public interest in terms that amounted to a promise that the modified permit would be issued and that A relied on those representations and communications
· s. 138 of Act says that if Minister forms the opinion as a matter of policy, that the public interest would be served by the modified facility, then he shall (mandatory) issue the permit for the modification. 
· Not a case of the simple scenario of an application for a permit followed by a refusal “in the public interest”.

· For 7 years A worked closely with Ministry regulators to arrive at specific embodiment of public interest. The ministers encouraged the A to act, and if this was private law, then would be breach of K.
· Minister argued that was a matter of discretion, and that court should not interfere. 

· Minister had discretion to exercise power “in the public interest”, but discretion is not unfettered At very least Minister must exercise power for purposes for which it was granted (Roncarelli); Min. must observe pf (Nicholson)

· When minister makes promise before making the actual decision, whether he can go back on that promise will be determined by the doctrine of legitimate expectations (including from Baker):  where representations were known to and relied on by an individual affected, and such reliance would result in a detriment to that person if the Minister were to backtrack on his earlier representations, there is arguably an estoppel (unless the statute or an overriding public interest dictates a contrary result).
· If resulting decision by Min. is patently unreasonable, it may be quashed (Baker) and an order in the nature of mandamus may be made in the absence of an overriding public interest to the contrary (Apotex).
· If A didn’t have a “right” to permit, they nevertheless had a direct financial interest in the outcome of their application sufficient to trigger the duty of pf.
· Once triggered, content of pf is gen. a function of 1) the nature of the decision to be made; 2) the relationship between the DM and the indiv; and 3) effect of decision on individual’s rights (Knight) [NB:  what about Baker factors?]

· Even minimal pf not extended to A here i.e. no reasons given for the reversal of opinion, no chance to make submissions ( so setting aside the Minister’s decision is achieved by A, but they want more, they want the court to make the replacement substantive decision.

· A argues that although prior Can. jurisprudence says that can use doctrine of LI to compel not only procedural protections, but a substantive result that was otherwise within the power of the minister. 

· Is some adverse SCC authority, but A argues that the doctrine is rapidly evolving and expanding and has been used in Can. and elsewhere to impose a substantive result on DMs exercising statutory authority or prerogative powers.
· Our courts have been hesitant to specify substantive solution unless violation of charter right is shown – generally we only give procedural remedy when pf  of LI has been violated. 

· Under our case law the availability and content of pf is generally driven by the nature of the applicant’s interest and the nature of the power exercised by the public authority in relation to that interest
· The doctrine of legitimate expectation on the other hand looks to conduct of public authority in the exercise of that power including established practices, conduct of representations that can be characterised as clear, unambiguous and unqualified; expectations must not conflict with the public authority’s statutory remit.
· LI is a bit like estoppel, but the A does not have to show reliance (or even knowledge of the change of heart), because the goal is to ensure uniformity in gov action. 

· So the test for LI is lower than for estoppel, but then should we really be giving big remedies like substantive outcomes?

· If court is to give substantive relief, more demanding evidentiary conditions precedent must be fulfilled than presently required by doctrine of legitimate expectation
· Referred to Ref re CAP which placed limitations on doctrine of LI:

1) a purely ministerial decision on broad grounds of public policy will typically afford the individual no procedural protection and any attack on such a decision will have to be founded on abuse of discretion.
2) public bodies exercising legislative functions may not be amenable to judicial supervision.

· So the doctrine limited to procedural relief, although the distinction between procedural and substantive can be fine, we must be flexible, and remember that broad public policy is for the various ministries, not the courts. 

· Lean towards classifying as procedural, unless principled basis for saying it is substantive, and Canadian split between procedural and substantive not necessarily the same as UK etc.

· Here do not need doctrine of LI, under pf (which is a separate doctrine) we already said that was unfair and decision set aside, and no substantive remedy under LI, so do not need LI at all i.e. it will do no more than pf in this case.  

· But here order permit to be issued because the failure to give it was “patently unreasonable”, showed a total lack of regard for the broken promises. 
Bastarache for majority
· Case book does not have discussion of pf and LI, but he said that where the Minister has failed to act in accordance with a prior exercise of discretion, the criteria for the issuance of mandamus order are met.
· Since here the discretion was not properly exercised, a substantive remedy could be awarded. 
CUPE v. Ontario (Min. of Labour) (2003 SCC) (196)

Facts:
Compulsory arbitration for hospital workers – collective bargaining rights must yield to patient care. 

If the parties agree then the arbitration will be before a single arbitrator, if they can’t, they each appoint an arbitrator, and then the 2 arbitrators agree on a third, if they can’t, the minister appoints the third arbitrator.

Ont. Min. of Labour appointed retired judges as chairpersons of boards of compulsory arbitration for hospital and nursing home workers.

The workers complained that the retired judges would be biased against unions, and that they should be allowed to have arbitrators that were mutually agreed upon, or at least have nominated arbitrators picked from a list of experienced labour relations arbitrators. 

Ont. CA concluded that appointment of judges could “reasonably be seen as an attempt to seize control of the bargaining process” and as an attempt to “replace mutually acceptable arbitrators with a class of person seen to be inimical to the interests of labour”. So the CA said that the appointments were inappropriate – the minister now appeals to the SCC. 
Issue:
pf issue:  was there a violation of doctrine of legitimate expectation in refusing to nominate only arbitrators who had been mutually agreed on, and instead appointing judges?

Held:
Yes, was a violation of pf, should not have appointed the judges, appeal dismissed with costs.

The minister as matter of law was required to exercise his power of appointment in a manner consistent with the purpose and objects of the statute that conferred power. The fundamental purpose of the Hospital Labour Disputes Arbitration Act was to provide an adequate substitute for strikes and lockouts. The 

Act required the Minister to select arbitrators from candidates who were qualified not only by their impartiality but by their expertise and general acceptance in labour relations comm.
Discussion:
Binnie for majority

· The minister was a provincial government employee, and the workers were negotiating with the provincial gov, so minister had to nominate from list of approved arbitrators, else would appear as if the minister was appointing yes men.

· Context here very important b/c the Hospital Labour Disputes Arbitration Act is not a broad policy vehicle; Min. given a narrow role – to substitute for parties in naming a third arbitrator in case of their disagreement.
· The minister’s approach to the appointments was patently unreasonable. 
· Evidence of a statute’s history is admissible as relevant to background and purpose of legislation. The court went through all the history of the legislation – not sure if this was argued by the parties, could have been judicial notice of legislative facts.
· Complaint of the union was partly that the judges did not have tenure as arbitrators like they did as judges, so may be in favour of the gov. 

· Complaint was not with individual judges, but with judges as a group. 

· The appointments here were done without consultation with the Unions. 

· If unions had sought judicial review of specific appointments, it would have enabled the courts to deal with the legal issues raised by their challenge (incl. the independence and impartiality of each appointee) on a case-by-case basis but instead unions sought general relief by series of gen. declarations. 

· The DOLE is an extension of rules of natural justice and pf.

· DOLE looks to conduct of a Minister or other public authority in the exercise of a discretionary power including established practices, prior conduct or representations that can be characterised as clear, unambiguous and unqualified and that have induced in complainants a reasonable expectation that they will retain a benefit or e consulted before a contrary decision is taken.
· LE can’t conflict with a statutory duty to be “legitimate”.

· Court can grant procedural remedies when the DOLE is activated. 

· Conditions precedent to application of doctrine aren’t met in this case:  evidence of past practice equivocal and the evidence of the alleged promise to return to status quo also equivocal, and what exactly was the status quo was also unclear. 
· [nevertheless concluded that Minister’s approach to appointments under s. 6(5) of Act was patently unreasonable]

Bastarache for 3 dissenting
Minister’s discretionary decision didn’t call for judicial intervention and would allow appeal
Spoke to Angus after class discussion of this case:
Must always consider if expectation is not legitimate because of conflict with statute.

Will need clear statutory language to destroy expectation. E.g. statute saying “can make rules at discretion” will not mean that cannot have legitimate expectation of consultation.
Need express statutory language to destroy common law rights, and similarly need express statutory language to bar LE.
Right to an impartial decision maker

This is the second branch of natural justice. 

Five topics divided into 2 groups:
Who makes the decision

1. The right to have the person who hears the case decide it.

2. The independence of the individual decision maker and its relationship to the collective decision making.
Impartiality.  

3. Impartiality and reasonable apprehension of bias.

4. Institutional bias.

5. Structural independence

ATB duty to make consistent decisions sometimes conflicts with desire to make clear and coherent decisions. 

Difficult to apply the judicial model in some admin law settings. 

Judges and administrators may be disqualified because of:

· Financial conflict of interest.

· Personal association with the parties conflict of interest. 

· Prior involvement with litigation.

· Evidence of attitudinal bias.

Sometimes admin adjudicators have dual functions ( conflict?

Few admin adjudicators have tenure, security of remuneration and administrative independence. 

Common law rules cannot prevail in face of clear statutory language, so if says adjudicator can also be an administrator, or that adjudicator does not have tenure, then statute prevails. 
Doyle v. Canada (Restrictive Trade Practices Commission), (1985 FCA) (211)
Facts:
Investigator appointed under Canada Corporations Act to investigate fraud in private company. Investigator recommended hearings – there were 32 days of hearings. Commission decided that there was fraud. 

2 of the 3 adjudicators popped out now and then, did not hear all of the evidence. 

Application for judicial review to quash a report of the Restrictive Trade Practices Commission (RTPC)

Report made under s. 114(25) of Canada Corporations Act; in it allegations of fraud made by RTPC inspector

Applicant says that the decision a quo should be set aside b/c 2 of 3 commissioners who rendered it did not attend all the hearings during which the Commission obtained the evidence on which it was to base it’s report.
Issue:
Is it necessary for the person who decides the case to have heard it?

Held:
Grant application and set aside the report a quo
Discussion:
· Maxim of “he who decides must hear” expresses a well-known rule that where a tribunal is responsible for hearing and deciding a case, only those members of the tribunal who heard the case may take part in the decision.
· Is a rule that affects judge’s jurisdiction and so its violation may be invoked even by a litigant who waived his right to be heard by the court passing judgment on him. So that in this case the A did not bother to submit evidence, does not mean that the maxim does not apply.
· The rule is based on legislator’s supposed intentions, so if the statute says otherwise, then the rule will not apply.
· Where it does apply, it requires that all members who take part in the decision must have heard the evidence and the representations of the parties in the manner in which the law requires that they be heard, so it is not OK for them to review copies of the transcript for the days that they missed.
· Case law seems to suggest that the maxim applies only to judicial and quasi-judicial bodies, and not to bodies just making recommendations. 
· But do not only consider the nature of the decision, must also consider the statutory provisions. 

· The statute here is clear that Parl. intended Commission to obtain the evidence and information to be used in preparing its report during hearings that all parties concerned would be invited to attend and at which they would have right to be heard – so much importance attached to Commission’s report by Parl. that it seems parliament intended that the Commission should hold hearings and that those who prepared the report should hear the evidence by attending these hearings

· Clear from s. 114 that those who Commissioners who sign the report pursuant to s. 114(25) must be those who were present during the hearings held pursuant to s. 114(24)

· The fact that 2 or 3 persons who signed report did not attend all the hearings is sufficient to invalidate the report in the same way as if it were a judicial or quasi-judicial decision

Marceau, dissenting
· Would dismiss appeal.
· Accepts the commissions argument that 2 judges of the 3 will be enough for a quorum.

· Says that the statute does not require compliance with the rule.

· Says that the rule does not apply partly because the commission is not a court and has no adjudicative function and no power to determine individual rights. 

Ellis-Don Ltd. v. Ontario (Labour Relations Board) (215)
Facts:
Union filed grievance b/c Ellis-Don hiring non-unionised labour and union argues that they were a part of an agreement with the unions in the construction industry

A argues that union gave up rights to bargain for the local affected so A doesn’t have to deal with union. A says that when union was asked to file a form listing the employers it bargained for, the union did not list Ellis-Don and so lost the right to bargain for Ellis Don. The Union says that it was listing only specialist electrical contractors, not general ones, and that it was still the bargaining for when Ellis-Don hired general electrical contractors. 
A learned that a first draft of the decision would have dismissed the grievance ( draft said that no evidence had been led to explain why they had not listed Ellis-Don.

A found out from a retired OLRB member that a full Board meeting had been held during which this draft was discussed and so now argues that difference in outcome is b/c of change in assessment of facts based on what people who did not hear the matter originally had to say.

A says that the change in the finding is sufficient evidence that factual matters were discussed at the full OLRB meeting in violation of the rules established by the SCC in IWA v. Consolidated-Bathurst Packaging Ltd. 

Ellis-Don applied to examine the member of the panel, but was ultimately refused. 
Issue:
Did Ont. LRB breach rules of natural justice when a three-member panel of the Board upheld a grievance filed by the International Brotherhood of Electrical Workers (Union) against A?
Held:
No, after the discussion with other members of the OLRB the panel only made changes that they were entitled to make. 
Ratio
Presumption of regularity in admin procedures absent evidence to the contrary

Discussion:
LeBel for majority
IWA v. Consolidated-Bathurst Packaging Ltd. (1990 SCC) and Tremblay v. Quebec (Commission des affaires sociales) (1992 SCC) considered  procedures of institutional consultation within admin bodies.
Consolidated-Bathurst ( the rules for institutional consultation:  

· Legitimacy of institutional consultations to ensure consistency between decisions of different adjudicators or panels w/in an admin body recognized.

· Not for the courts to ensure consistency between various decisions of the ATB – courts only correct errors of J etc. 

· Lays on shoulders of admin bodies themselves to develop procedures needed to ensure a modicum of consistency between its adjudicators or divisions (Domtar Inc. v. Quebec 1993 SCC)

· There is a presumption of regularity in admin procedures absent evidence to the contrary

Apprehension of bias
Procedure of institutional consultation in and of itself doesn’t raise an apprehension of bias or lack of independence, provided it was designed to safeguard the ability of the DM to decide independently both on facts and law

Series of basic principles from the Bathurst case which ensure compliance with rules of nat. justice:

1. consultation proceeding can’t be imposed by a superior level of authority w/in the admin hierarchy, only requested by adjudicators themselves

2. consultation has to be limited to questions of policy and law – members of organization who haven’t heard the evidence can’t re-assess it

3. Even on questions of law and policy, DM have to remain free to take whatever decision they deem right in their conscience and understanding of the facts and the law and not be compelled to adopt the views expressed by other members of the tribunal.
audi alteram partem
· audi alteram partem rule (component of nat. justice and pf) requires that a person who is a party to proceedings before tribunal be informed of the proceedings and provided with an opportunity to be heard by the tribunal.

· Risks wrt this, but risks can be addressed by ensuring that the parties be notified of any new issue raised during the discussion and allowed an opportunity to respond in an effective manner Mere fact that issues already litigated between parties to be discussed again by a full Board doesn’t amount to a breach of this principle

· So long as promised to tell parties of new arguments, they would be free to change their decisions, and such a change does not raise presumption of improper consultation. 

Application to this case
· Burden on A to show breach of natural justice. 

· Evidentiary problems here b/c final decision silent as to what happened at the board meeting and A was not given a chance to examine the panellists. 
· Appeal rests on argument that there has been a change in the assessment of facts b/c A says that only explanation for change was Board’s acceptance of factual theory of Union that had originally been rejected in the draft and that this is enough to reverse presumption of regularity of proceedings. So A is arguing that there was a change in the findings of fact which was impermissible. 
· Trouble with mixed questions of law and fact:

1. questions of law are questions about what is correct legal test

2. questions of fact are about what actually took place between the parties

3. mixed law and fact are questions about whether the facts satisfy the legal tests

4. can have seemingly mixed law and fact question actually become a question of law b/c has potential to apply widely to many cases for e.g. in this case, what constitutes abandonment will be defined by this case and then applied to other cases – so what is actually abandonment is a question of law, and whether the facts in this case constitute abandonment is a mixed question of law and fact. If applying the facts to the law, it is a mixed question of law and fact. 
· Change here consisted of different conclusion as to the legal consequences to be derived from the facts, which is a pure question of law

· For audi alteram partem rule, need actual breach, not just apprehended breach – thus one has to look at nature of the natural justice problem involved to determine the threshold for judicial review.
· Not sufficient evidence here to show breach.
· Deliberative secrecy v. fairness of process is hard to reconcile, but in Tremblay SCC said that deliberative secrecy plays an important role in safeguarding the independence of admin adjudicators i.e. because then they can chat amongst themselves as a unit instead of having to consult outside sources, so the unit is more independent. 
· Deliberative secrecy also favours admin consistency b/c allows for uninhibited institutional consultations

· SCC said it can’t reverse presumption of regularity of admin process merely b/c of a change in the reasons for the decision, esp. when change is limited on its face to questions of law and policy

Binnie and Major, dissenting
· Concept of “policy” stretched beyond breaking point and Consolidated doesn’t stand for right of full Board to micro-manage output of particular panels to the extent evident here

· Would allow appeal and return issue to be addressed by a diff. panel of the Board.
· Acknowledges that A tried every avenue to determine why the decision was changed, but was shut down. 

He who hears must decide
· Nothing more fundamental to admin law and Consolidated idea to allow ex parte full board meetings is limited to “legal or policy arguments not raising issues of fact”

Fact vs. policy
· Says that abandonment is generally a question of fact. 

· One of conditions precedent from Consolidated to validity of full board meeting is that the “consultation had to be limited to questions of policy and law.  The members of the organization who hadn’t heard the evidence can’t be allowed to re-assess it.  The consultation had to proceed on the basis of the facts as stated by the members who had actually heard the evidence”

· Thinks that what happened in full Board meeting was not change in policy, but re-assessment of the facts.
· Can only consult with the full board when the policy / law issues can be segregated from the facts of the case, that was not done here. 

Mixed questions of policy and fact
· Policy of abandonment never in doubt and defined in same language in final decision as in initial decision; question was one of more of fact b/c initial decision held as fact that Union had abandoned its bargaining rights and final decision held that it had not.

· Problem with deliberative secrecy if want to have judicial review to police the safeguards built into DMing process.

Application

· Court shouldn’t be blind to difficulties of proof in determining whether the A has made out its case otherwise limitation imposed by Consolidated becomes a pious sentiment rather than an enforceable rule of law. 

· Says that if A not allowed to investigate what happened behind the change of decision, then should not be required to prove actual improper dealings, and that reasonable apprehension of improper dealings should be enough.

· Board responsible for maintaining its deliberative secrecy, but if breach of that secrecy can’t fault A for having info.
· Board can’t have it both ways:  can’t with assistance of legislature deny a person like A all legitimate access to relevant information and then rely on absence of this same info. as a conclusive answer to A’s complaint.
Committee for Justice and Liberty v. Canada (National Energy Board) (1976 SCC) (231)

Facts:
Issue arose in connection with hearings organized by the National Energy Board (NEB) to consider competing applications for the construction of a Mackenzie Valley pipeline

Mr. Crowe and two other members of the NEB assigned to hear applications for standing (under s. 44 of NEB Act).

Under statute Board empowered to give standing to “interested persons” and obliged to hear objections to the granting of a certificate of public convenience and necessity, which is a certificate saying that such a pipeline is in fact required, and that the applicant can build it. 
Comm. for Justice and Liberty is one of those “interested persons” who wants to build. 
When hearings opened, Mr. Crowe read a statement detailing his involvement with a Study Objections to his being on the panel were invited and as a result, question/issue here arose.
The Canada Development Corporation (CDC) is the entity that Crowe was previously involved with, and that entity formed a company (the Can. Arctic Gas Pipeline Ltd) who is now competing for construction of the pipeline.  

All admit that Crowe has no personal, financial or proprietary interest in the CDC getting the award. 

But Crowe worked with that group when they were doing their feasibility studies. 

Issue:
Would the NEB err in rejecting the objections and in holding that Mr. Crowe was not disqualified from being a member of the panel on grounds of reasonable apprehension of bias?
Does principle of reasonable apprehension or reasonable likelihood of bias apply to Board in respect of s. 44 hearings?
Held:
Appeal allowed; would be a reasonable apprehension of bias (RAOB); no order for costs
Discussion:
Laskin CJ for majority (5:3)

· FCA found that reasonable person would not think that Crowe would decide unfairly. 

· Argument that Crowe was only a representative on the study group. SCC rejects this, says that he was a high level player who contributed to big decisions. 
· Mr. Crowe’s representative capacity isn’t of material consideration on the issue in question here.

· Not relevant that he had nothing to gain or lose – that is the issue of actual bias, but here are not considering that. 
· The time since his participation in the Study Group and the application was only 5 months, and the application related to the very thing he was involved in. 

· OK for him to be sitting on an application coming from them in relation to a matter in which he wasn’t involved, even if it was heard shortly after his dissociation from them, but that is not the case here. 
· Says that when lawyers become judges they have to refrain from sitting on cases if even only slightly involved on that matter before. 
· FCA said that study group focussed on feasibility, and NEB deals with public interest, but SCC rejects this as being a significant difference or one that bears on RAOB.

· Although NEB is not strictly adjudicating a lis inter partes – it is applying legislation and is not that different from a court. 

· Can’t say that there is no reasonable apprehension of bias  when he had a hand in developing and approving important underpinnings of the very application that eventually was brought before the panel.
· Concern here is that there shouldn’t be any pre-judgment of issues to be determined on s. 44 application
· Blanchette v. CIS Ltd. (1973 SCC) and Girardosi v. Minister of Highways for BC (1966 SCC):  “a reasonable apprehension that the judge might not act in an entirely impartial manner is ground for disqualification”
· Test grounded in firm concern that there be no lack of public confidence in the impartiality of adjudicative agencies and emphasis added to this here b/c NEB must have regard for public interest.
· The Board’s function is quasi-judicial, must decide in accordance with the rules of natural justice, not necessarily to the same degree as a court, but with integrity and impartiality.

· The test to be applied is whether there is a “probability or reasoned suspicion of biased appraisal and judgement, unintended though it may be”.
de Grandpre, dissenting (with Martland and Judson)

· Thinks FCA was right

· Proper test is that apprehension of bias must be a reasonable one held by reasonable and right minded persons applying themselves to the question and obtaining thereon the required info.

· “what would an informed person, viewing the matter realistically and practically – and having thought the matter through – conclude.  Would he think that it is more likely than not that Mr. Crowe, whether consciously or unconsciously, would not decide fairly?”

· Grounds must be substantial

· Says that NEB is considering the public interest, not a dispute between two parties. 

· Standard must be adjusted to facts of case:  Question of bias in member of a court of justice can’t be examined in the same light as that in a member of an admin Tribunal entrusted by statute with an admin discretion exercised in the light of its experience and of that of its technical advisors.
· Here must take into consideration the broad functions entrusted by law to the Board.
· Before Crowe even involved in Study Group, industry had foreseen the need to transport northern natural gas south and that he was involved in decisions based on this presupposition

· Study Group only decided the issues of routing and ownership when Crowe was involved – all other things were decided before or after. 
· The dissent says that the CDC’s role and Crowe’s role in the study group were not that critical. 

· Proposals before the NEB panel were different to those that the Study Group examined.
· Says that the federal and 5 provincial governments have considered RAOB w.r.t. Crowe and have said that his acting was OK. 

Newfoundland Telephone Co. v. Newfoundland (Board of Commissioners of Public Utilities) (1992 SCC) (241)
Facts:
Public Utilities Act says that commissioners of the Board (which regulates the telephone company) can’t be employed by, or have any interest, in a public utility (s. 6)

Andy Wells appointed as a Commissioner to the Board and while a municipal councillor, he had acted as an advocate for consumers’ rights; and, when appointed, he publicly stated that he intended to play an adversarial role on the Board as champion of consumers’ rights.
His appointment was not challenged

Acting in accordance with Act, the board commissioned an independent accounting firm to provide analysis of the costs and accounts of Nfld Telephone and in light of the results decided to hold a public hearing before 5 Commissioners, including Wells.
Wells made statements to press before hearing about outrageousness of company’s (A) conduct (said they were paying the directors too much, and the shareholders not the rate payers should bear that cost) and A objected to him being on the panel on grounds that these statements created a reasonable apprehension of bias.
Board found no provision in the Act that allowed it to rule on its own members and decided that it didn’t have jurisdiction to do so and so went ahead with the hearing

More comments made by Wells in media before Board released its decision and disallowed the cost of an enhanced pension plan for certain CEO’s as an expense for rate-making purposes.
Issue:
· What is extent to which an admin board member may be permitted to comment on matters before the board?
· What should the result be if the decision of a board is made in circumstances where there is found to be a reasonable apprehension of bias?
Held:
Appeal allowed; order of Board declared void ab initio; A gets costs here and at CA
Ratio  

Standards for reasonable apprehension of bias vary depending on context and type of function being performed.

Discussion:
Cory for the Court

· Some boards have a function that is investigative, prosecutorial and adjudicative – only boards with these three powers will be able to regulate adequately complex of monopolistic industries that supply essential services.
· Composition of boards should reflect all aspects of society; shouldn’t be undue concern that a board that draws its membership from a wide spectrum (i.e. not limited to experts or bureaucrats only).
· OK to have activists on boards – depending on the circumstances, will not necessarily lead to RAOB – all members must strive to act fairly – that is why they on are on the boards. 

· Duty to act fairly includes duty to provide pf to the parties and can’t exist if adjudicator is biased and b/c can’t know precise state of adjudicator’s mind, courts have decided that an unbiased appearance is an essential component of pf.
· The test is whether a reasonably informed bystander could reasonably perceive bias on the part of an adjudicator. 

Diversity in admin boards: 
· Duty of pf on all boards, but the content of the duty depends on the nature and function of the board. 

· Some boards are primarily adjudicative in function = expectation to comply with standards applicable to courts (i.e. no reasonable apprehension of bias).

· At the other end of spectrum are boards with popularly elected members (e.g. planning and development councils whose members are municipal councillors), and for them the standard is more lenient where the A must show that there has been a pre-judgment of matter to such an extent that any representations to the contrary would be futile. Do not apply the RAOB test to these boards. 
· Admin boards that deal with matters of policy are closely comparable to the boards composed of municipal councillors.
· A member of a board that performs policy formation shouldn’t be susceptible to a charge of bias simply b/c of the expression of strong opinions prior to the hearing, but there are some standards that must be adhered to.

· Flexible approach - the standards that apply should vary with the role and function of the Board being considered.

· In the end though, commissioners must base their decision on evidence before them so their background and knowledge must be applied to this evidence.
Application here
· Board given general supervision of provinces public utilities and if believes any charges or expenses of a utility are unreasonable, it can summarily investigate them and as a result of this investigation may order a public hearing w.r.t. to them.
· At hearing, utility gets pf – so A must be given notice of complaint, right to enforce attendance of witnesses and to make submissions in support of its position.
· In determining if any rate is “unreasonable” the Board will assess the charges and rates in economic terms and so not dealing with legal questions, but policy ones – DMing process is closer to legislative end of spectrum than to adjudicative end.
· During investigative stage, wide licence must be given to board members to make public comment and as long as they don’t indicate a mind so closed that any submissions would be futile, shouldn’t be subject to attack on basis of bias.
· The comments before the hearing stage were “colourful”, but OK. HOWEVER, during hearing stage, greater degree of discretion is required and Wells’ statements made during and after the hearing viewed cumulatively lead to conclusion that a reasonable person appraised of the situation would have an apprehension of bias and that Wells had a closed mind on the subject.
· During the hearing stage, the standard is not quite that of a judge or a purely adjudicative ATB, but is quite close – must be fair. 

· Comments during the hearing suggested that he had made up his mind before hearing all of the evidence. 

· Ask different questions at different stages: before the hearing – does the member have a closed mind? Then during the hearing; is there a RAOB?

Baker v. Canada (MCI) (1999 SCC) (249)

Facts:
As per other Baker briefs

Baker argues that notes of junior immigration officer given to DM give rise to reasonable apprehension of bias.
Issue:
Were principles of pf violated in this case – was there a reasonable apprehension of bias in making of this decision?
Held:
Appeal allowed, because of RAOB and because H&C discretion had not be exercised fairly. 
Ratio  

pf also requires that decisions be made free from reasonable apprehension of bias, by an impartial DM – applies to all immigration officers who play a significant role in the DMing process, not just the DM per se.

Discussion:
L’H-D for majority

· Remember that the notes of the junior officer were taken as “reasons” so if they give rise to a reasonable apprehension of bias, then this taints the decision itself.

· Standards vary depending on the context and type of function performed (Nfld Telephone)
· Context here is one where immigration officers must regularly  make decisions that have great importance to the individuals affected by them, but are also often critical to interest of Canada as a country.

· Here we are dealing with individualised decisions, not general in nature

· Require special sensitivity; require a recognition of diversity, an understanding of others, and an openness to difference.

· Canada is a land of immigrants, we must be sensitive. 

· A well-informed member of the community would perceive bias when reading junior officers’ comments – don’t disclose the existence of an open mind or a weighing of the particular circumstances of the case free from stereotypes.

· The notes seem to link her mental illness, her training as a domestic worker, the fact that she has several children, and the conclusion that she would therefore be a strain on our social welfare system for the rest of her life. 
· Writer seems to base conclusions not on evidence before him, but on fact that Ms. Baker was a single mother with several children with psychiatric illness.
· The writer did not approach the decision with the required impartiality – seems to be frustrated. 

Wewaykum Indian Band v. Canada (2003 SCC) (251)

Facts:
Dispute about who owned lands – both bands claimed reserves but sought compensation from Crown as relief rather than dispossession of either band from their respective reserves.
Wewaykum (Campbell River band) and Wewaikai (Cape Mudge band) allege that unanimous judgment of SCC in Wewaykum with reasons written by Binnie is tainted by reasonable apprehension of bias and should be set aside; alleged bias said to have arisen from Binnie’s involvement in this matter in his capacity as federal Associate Deputy Minister of Justice over 15 years prior to the hearing of the bands’ appeals by the SCC.
It was after the SCC judgement that an application was made under the FOI act that revealed that Binnie had been involved. 

Binnie was sent information and attended a meeting on the Campbell river claim. 

He “participated in discussions with DOJ counsel”.

Were several documents referring to Binnie re the claim.

Issue:
Should judgment be vacated b/c of Binnie’s involvement as Assistant Deputy Minister of Justice?
Held:
Motions dismissed; judgement not vacated, each party will bear its own costs

Discussion:
McLachlin for Court

Conclusion
· No reasonable apprehension of bias: involvement in dispute was confined to a limited supervisory and admin role, over 15 years prior to the hearing of the appeals and in written statement, Binnie says has no recollection of any involvement in this litigation and no party disputes this fact.
Importance of principle of impartiality
· Public confidence in our legal system is rooted in fundamental belief that those who adjudicate in law must always do so w/o bias or prejudice and must be perceived to do so.
· Bias or prejudice defined as: “a leaning, inclination, bent or predisposition towards one side or another or a particular result; predisposition to decide an issue or cause in a certain way that does not leave the judicial mind perfectly open to conviction.  Bias is a condition or state of mind that sways judgment and renders a judicial officer unable to exercise his or her functions impartially in a particular case” – R. v. Bertram 1989 quoted in R. v. S. (1997 SCC)

· Impartiality is fundamental qualification of a judge and core attribute of judiciary and is key to judicial process, and must be presumed.
· Presumption of impartiality is strong and burden is on party asserting bias. 

· In this case, as in most, actual bias was not in issue – no attack on Binnie’s credibility. 

· Idea that “justice must be seen to be done” can’t be severed from standard of reasonable apprehension of bias

· Requires a consideration of the judge’s state of mind, as a matter of fact (actual bias) or as imagined by a reasonable person.
Application of reasonable apprehension of bias to this case
· What would an informed person, viewing the matter realistically and practically and having thought the matter through conclude?  Would person think more likely than not that Binnie J. whether unconsciously or consciously did not decide fairly?

· Standard refers to apprehension of bias that rests on serious grounds in light of strong presumption of judicial impartiality (Committee for Justice and Liberty v. NEB)

· Inquiry is highly fact-specific.
· Where issue of disqualification arises after judgment has been rendered, it is neither helpful nor necessary to determine whether the judge would have recused himself if matter had come to light earlier. Is possible that some judges recuse themselves even when would not have been RAOB, so no point in doing an after the fact analysis. 
· Factors here to consider:

· Binnie’s past status as Deputy Minister by itself is insufficient to justify his disqualification and same for his long-standing matters involving FN.
· Can’t realistically be held that Binnie acted as counsel in this case and limited extent of his participation doesn’t support a reasonable apprehension of bias – role of limited supervisory and admin nature, but then they do say “admittedly his link to the litigation exceeded pro forma management of files”.
· Also consider the nature of his legal practice at DoJ – oversaw 1000s of files – this is different to practising in a regular law firm. 
· One significant factor stands out and must inform the perspective of the reasonable person here: the passage of time has been lengthy and Binnie says can’t remember anything about work on this case [NB:  Comm. for Justice and Liberty said that time shouldn’t matter…] Says that reasonable person would consider the fact that he says he cannot remember – but I don’t know why this is relevant if are not considering actual bias, only RAOB.
· It was a unanimous court and SCC explained how they have an independent preparation process and then each give their own views – and that is team effort to write the judgements – so no RAOB if all agreed and only one was involved before. 

Imperial Oil Ltd. v. Quebec (Minister of Environment) (2003 SCC) (261)

Facts:
Arises out of application of polluter-pay statutory principle that has been incorporated into environmental legislation of Quebec

When contamination caused problems at a site operated by A (Imperial Oil), Quebec’s Minister of Environment ordered Imperial to prepare at its own expense a site characterization study that would also include appropriate decontamination measures and submit it to the Ministry.
A argues that conflict of interest caused bias and conflict arose from involvement of Minister in decontamination operations performed earlier i.e. the minister had supervised the previous decontamination and approved certain clean up methods. Now there was economic consequences pending against the minister because of the legal action (claims in negligence) that had been taken or was being threatened against the Minister by purchasers of the contaminated sites after the minister had issued building permits. 
Imperial challenged order to do the investigation before the Admin Tribunal of Quebec.

The A argues that the bias relates to the issuing of the original order i.e. not claiming that the ATB was biased. Says that the minister could not have issued an impartial order because if his involvement.  

Issue:
Question of pf in relation to Minister’s decision – what is content of pf duty of impartiality in DMing in this case?
Held:
Appeal dismissed

Discussion:
LeBel for Court

Statutory framework created by the EQA

· Minister had authority to issue the kind of order at stake in the present case under the Environment Quality Act and accordingly, by reason of nature of duties assigned to him by this Act, he didn’t violate any of the rules of pf that applied to the execution of his power to issue orders
· Have to consider the nature and effects of the duty of impartiality and the conditions and scope of its application to an admin DM such as the Minister. 
· If Minster doesn’t have to be impartial, then no legal basis for this challenge.
· First look at the statutory framework to see the nature of functions and powers assigned to the Minister in connection with the administration of environmental legislation ( then can see content of rules of pf relevant to performance of Minister’s functions and see if they were breached

· Power to make orders at issue here belongs to a class of powers delegated to the Minister that allow him to take action whenever contaminants are found in the environment.
· Other provisions authorize Minister to have work needed to eliminate the contamination executed and to try to recover its cost from responsible parties later.
· Provision where by Minister can impose obligation on parties responsible for the contamination of the environment to conduct the studies required in order to ascertain the nature of the problem identified, to submit a plan for corrective work and where applicable to have that work done at their expense = polluter-pay principle firmly entrenched in environmental law in Canada.
· However, procedural rules circumscribe the wide discretionary powers of Minister under the Act !!!
Procedural rules

· The procedural requirements under the EQA are more powerful than those under s.2 of the Act Respecting Admin Justice.
· Obligations that Minister must comply with before making an individual and unfavourable decision ( 15 days prior notice. The notice must state that party who the order will be directed at has the right to present observations and produce documents concerning the proposed decision. Also, reasons must be given in support of the decision

· The procedural framework was followed in this case.
Duty of impartiality in admin law and variations of that duty
· The duty of impartiality is one of the fundamental obligations of the courts to enforce, reflected in Charter s. 11(d) which applies to persons charged with offences.
· DM must have open mind not influenced by personal interest or outside pressure. 

· DM must be impartial in his mind AND appear impartial in objective view of reasonable and well-informed observer (Committee for Justice etc. v. NEB).
· Duty of impartiality does apply to admin DM’ers. A argues that this duty means that the ministers conflict of interest, and desire to avoid liability, means that the minister could not direct order at Imperial. 
How is the duty of impartiality applicable to the minister in light of the EQA?

· A’s reasoning treats Minister as member of judiciary whose personal interest in a case would make him apparently biased in eyes of an objective and properly informed third party.
· This line of reasoning overlooks the contextual nature of the content of duty of impartiality that like all the rules of pf, may vary in order to reflect the context of a DM’s activities and nature of its functions.
· Extent of duty imposed on admin DM depends on nature of functions to be performed an on the legislature’s intention – is it mostly adjudicative, or also policy making? 

· The legislation placed the minister in a position of inevitable conflict.

· Have to examine entire body of legislation that defines functions of an admin DM and framework within which his activities are carried on to see content of pf duty.
· Procedures discussed above are required when Minister has to make a specific decision concerning someone subject to the law, but they were complied with in this case. 
· Minister is obliged to consider carefully the submissions of the parties before issuing the decision or order. Obligations however, are not equivalent to impartiality required of a judge or an admin board whose primary function is adjudication.
· Decisions made in context in which need for long-term management of environmental problems plays a role and in which he must ensure that the fundamental legislative policy on which the interpretation and application of environment quality legislation are based is implemented
· Responsibility of protecting public interest in environment and must make his decisions in consideration of that interest

Applications of rules of pf
· Minister had to pick between telling polluter to do it, or cleaning up and then trying to recover from the polluter. 

· Minister was not performing an adjudicative function where acting like a judge.

· Was performing functions of management and application of environmental protection legislation.
· Performing mainly political role that involved his authority and his duty to choose best course of action from public interest standpoint in order to achieve objectives of environmental protection legislation.
· The minister did not have a personal interest, was just protecting the public interest, and could choose an option that saved public money. 

· There was no conflict of interest warranting judicial intervention. 

· Having regard to context that includes Minister’s functions viewed in their entirety as well as to framework w/in which his power to issue orders is exercised, concept of impartiality governing work of the courts did not apply to his decision.
W.D. Latimer Co. Ltd. v. Bray (1974 Ont. CA) (269)

Facts:
Applications bought to prohibit the Ont. Securities Commission from continuing with a hearing.

A sought order for judicial review as well.

Investigation into company done and report submitted to Commission where panel members were present and accepted recommendation that a hearing be held.

During the meeting investigator advised them that certain members of Latimer Co. were apparently intimately implicated in the matters

Hearings commenced under s. 8 of Securities Act and during hearing A asked for discovery of information about the activities of the panel members w.r.t. investigation and information that they had prior to the hearing i.e. A wanted to know what involvement the hearing panel members had had with this matter before they started to sit on the panel.

A asked for report and didn’t get it, but this non-disclosure was not challenged on appeal (seems that it was OK to not disclose it under the Act).
A argued that all three panel members are disqualified to conduct the then pending process on basis that they were biased in law b/c of association with the subject-matter of the inquiry prior to the commencement of the hearing.

A argued that it was  reasonable for A to fear that a tribunal that comes to the hearing forearmed with prejudicial information as a result of its own investigation, will not deal fairly with the issues before it.

Issue:
Is there institutional bias because of panel members involved in process before hearing?

Held:
Statute anticipates that may have panel members who were previously involved, appeal dismissed. 
Discussion:
· Ont. Divisional court said that the main role of the Commission is to protect the public interest, and as a lesser function it acts as an adjudicator. So is different to bodies like the labour board. 

· Obligation of Commission towards its registrants is analogous to a professional body dealing in disciplinary matters with its members.

· Duty of protecting the public interest is the principle object of statute, but obligation of the Commission to deal fairly with its registrants is clear in statute and (with deference to the divisional court) nothing is gained in placing priority of one of its functions over the other.
· Every person at CL is entitled to have his rights determined by a tribunal that is impartial, and only after proceedings that are fair.
· Also have a right to make full answer and defence, and in this case the A got full notice of the hearing so that is not an issue. 

· By statute, Commission is investigator, prosecutor and judge. This is a lis between the tribunal itself and the person who stands before it for judgement. 
· Where statute by its terms or clear implication precludes the introduction of a CL rule and where the imposition of such a rule would frustrate the will of the Legis. or Parliament as expressed in the statute, the Court is not free to insist that the CL rules prevail.
· The statute entitles all of the members of the commission to see the report submitted by the investigator before the hearing, and the panel members will be made up of commissioners, so inevitable that the commissioners would have had access to the report before the hearing. 

· To have some tentative views about a matter pending before a tribunal is not by itself a ground for disqualification.

· If the members got advance information beyond that anticipated by the statute, then that may be grounds for disqualification to sit on the panel. 

· Mere advance information as to the nature of the complaint and grounds for it aren’t sufficient to disqualify the tribunal from completing its task.
· Evidence of prejudgment is however grounds for disqualification unless the statute specifically permits the tribunal to have arrived at a preliminary judgment before conducting an inquiry (s. 8 doesn’t allow prejudgement).
· No evidence of prejudgment by members of tribunal here.
· A argued that Commission could adjust its work so that members of the Commission who have participated in any way in a prelim investigation or received a report as a result of investigation don’t sit on any adjudication of the matter. Court said that it would not insist on this; goes against the statute.
· Members of the panel who are conducting the inquiry under consideration proceeded just as statute authorised them to do and no case of bias made out.
2747-3174 Quebec Inc. v. Quebec (Regie des permis d’alcool) (1996 SCC) (274)

Facts:
Complaints and police investigations lead to hearings before Regie and directors eventually decided to revoke liquor license on ground of disturbance of public tranquility (including excessive noise and narcotics trafficking). This revocation followed hearings at which the A was given a full chance to present evidence and argument. 
A asked that decision be quashed and that s. 2 (establishing Regie) of Act respecting liquor permits be declared invalid on the basis that Regie does not comply with guarantees of independence and impartiality in s. 23 of Quebec Charter of HR and Freedoms.
CA declared s. 2 to be valid, but held that reference to s. 75 in s. 86(8) of Act was invalid and so Regie did not have authority to cancel permits if holder uses it in a manner that disturbs public tranquility.

s. 23 of the Quebec Charter: Every person has a right to a full and equal, public and fair hearing by an independent and impartial tribunal, for the determination of his rights and obligations or of the merits of any charge brought against him. 
Issue:
What is the extent of protection under the Quebec Charter for individuals from institutional bias by admin tribunals?
Held:
Appeal allowed; costs to A on the normal tariff.
Ratio:  

· Even if not covered by s. 23 of Quebec Charter, admin agencies may be required to comply with pf under CL and exact content of rules to be followed will depend on all circumstances, on the particular language of the statute under which the agency acts, the nature of the task it performs and the type of decision it is required to make, BUT here have to comply with Quebec Charter b/c quasi-constitutional statute.
· Governmental DM’ers imposing penalties must comply with the requirements of impartiality and independence.

· Institutional bias test given by de Grandpre in Committee for Justice etc.:  would a well-informed person, viewing matter realistically and practically – and having thought matter through – have reasonable apprehension of bias in a substantial number of cases?

Discussion:
Gonthier (8:1)

· This appeal gives SCC chance to clarify the scope of requirements on admin tribunals by s. 23 of the Quebec Charter ( need to reconcile the imperatives of admin convenience with principles of impartiality and independence that cannot readily be compromised.
s. 23 of the Quebec Charter: 
· Decision to cancel permit here is result of quasi-judicial process and so Regie fits under definition of tribunal of Charter and so covered by s. 23.

· Is a serious impact on permit holder and although it is a privilege, it has aspects of a penalty too.

· Characteristics of hearings make process similar to that in a court; application of policy to specific circumstances with assessment of facts is a quasi-judicial act.
· Is a final judgement subject to a privative clause which is a statutory provision that limits the scope of judicial review.
· Is an argument that the ruling creates policy, as do all rulings, but here it is a quasi judicial process. 

· Even if not covered by s. 23, admin agencies may be required to comply with pf under CL and exact content of rules to be followed will depend on all circumstances, in particular language of the statute under which agency acts, nature of the task it performs and the type of decision it is required to make.
Impartiality, independence and the Regie
· A says that Regie is institutionally biased b/c not impartial nor independent.
· Valente v. The Queen (1985 SCC):  impartiality is state of mind or attitude of tribunal in relation to issues and parties in a particular case, impartiality refers to absence of bias; independence is a distinct concept and is the status or relationship to others, particularly the executive branch that rests on objective conditions or guarantees. (Note that LHD says that independence is a subset of impartiality).
· Both independence and impartiality have institutional aspect.
· Arguments against Regie relate primarily to its role at various stages in the liquor permit cancellation process – authorises employees to participate in investigation, filing of complaints, presentation of case to directors and decision

· Institutional bias test given by de Grandpre in Committee for Justice etc.:  would a well-informed person, viewing matter realistically and practically – and having thought the matter through – have reasonable apprehension of bias in a substantial number of cases (i.e. we are testing institutional bias, so look at a number of cases)?

· The nature of the dispute to be decided, other duties of the admin agency.

· The operational context as a whole affect assessment – greater flexibility towards admin tribunals than criminal trials.

· BUT can’t use necessary flexibility and difficulty in isolating the essential elements of institutional impartiality to justify ignoring serious deficiencies in quasi-judicial process.

· Perception of impartiality is essential to maintain public confidence in justice system.

· Can’t have those who prosecute, initiate and investigate also adjudicating.

· Plurality of functions in a single admin agency is not necessarily problematic if authorised by statute, but should avoid excessively close relations among employees involved in different stages of the process. 
· Have to look at institutional structure of Regie now to see if problem.
· Issue of role of lawyers employed by legal services is at heart of appeal:  informed person having thought matter through would in this regard have a reasonable apprehension of bias in a substantial number of cases

· Act doesn’t define duties of these lawyers but annual report shows that they are called on to review files, to advise Regie on action to be taken, prepare files, draft notices of summons to appear, present arguments to the directors in the hearing, and then later advise the director on that same matter and draft opinions – not clear if there is or could be overlap between all these tasks by the same person.
· Evidence as to role of lawyers and tasks among them is incomplete, but the possibility that a lawyer who has made submissions to directors may then advise them on same matter at the decision stage is disturbing, especially since some of the directors have no legal training.
· Prosecuting counsel cannot assist with the preparation of reasons in this case. Not to say that in some cases a lawyer involved early on could not advise on reasons, but mixed involvement in this case went too far.  
· Act and regs authorise chairman to initiate an investigation, decide to hold a hearing, constitute a panel to hear case and include himself on it if he so desires. These factors reinforce the reasonable apprehension of bias an informed person would have in respect of the Regie owing to the role of counsel. Should not have a person on the panel who was the same person that decided to hold the hearing. 
· Some form of separation of directors involved in various stages of the process is necessary to counter that apprehension of bias

Appropriate order
· Structure of Regie doesn’t meet s. 23, but shortcomings aren’t imposed by legislation or regs made under it so not necessary to declare specific provisions of the Act inconsistent with the Charter – sufficient to grant A’s motion in evocation and quash Regie’s decision
L’H-D, concurring in result
· Did Regie breach duty to be impartial towards R, if so, what remedies are available under applicable law?

· Says that the appeal is governed solely by admin law and s. 23 doesn’t apply.
· Independence is a necessary prerequisite for judicial impartiality, but judicial independence may not be sufficient as it’s one component of judicial impartiality (R. v Lippe, 1991 SCC) – independence is one relevant aspect of impartiality. Could be independent but not impartial. 
· When issue of independence is raised in judicial review context, courts must assess the necessary degree of independence in each case based on nature of the admin tribunal, institutional constraints it faces and the peremptory nature of its decisions – independence is a continuum, but even courts do not have total independence from executive or legislature.
· Impartiality (bias) is NOT a continuum – is either there or not so reasonable apprehension of bias will vary among admin tribunals, but not their intrinsic impartiality – they will all either be impartial (biased) or not. 
· A given reason for apprehending bias may be reasonable in criminal trial, but not in quasi-judicial hearing – however DM’ing body must always be impartial.
· In this case the Regie violated the nemo judex rule (no one can be a judge in his own cause).

· Regie does give rise to reasonable apprehension of bias and this opens door to CL remedies applicable in circumstances

· CL remedies are writs of certiorari, prohibition, mandamus and declaratory action; in Quebec certiorari and prohibition merged into one remedy:  evocation.
· The Regie must make changes to separate the argument and decision stages, cannot have the same lawyers advising / doing both.

· Quebec Charter isn’t a complete code that excludes or supplants the CL in area of admin law.
CUPE v. Ontario (Min. of Labour) (2003 SCC) (287)

Facts:
Ont. Min. of Labour appointed retired judges as chairpersons of boards of compulsory arbitration for hospital and nursing home workers.

Ont. CA concluded that appointment could “reasonably be seen as an attempt to seize control of the bargaining process” and to “replace mutually acceptable arbitrators with a class of person seen to be inimical to the interests of labour”

Issue:
Statutory interpretation of HLDAA, s. 6(5) - did CA err in finding that arbitration boards by reason of impugned ministerial approach to s. 6(5) appointments lacked requisite institutional independence and impartiality?

Held:
Appeal dismissed with costs, but on this point CUPE loses - an informed observer would not think that judges as a group would be biased against labour.
Arguments

· Minister argued that the wording of his power of appointment makes it clear that he and not courts intended to have last word on appointments to chair compulsory arbitration boards in these disputes.

· The minister argued that the legislation (HLDAA) doesn’t condition his power on following any particular process and open to him in furtherance of govt policy to proceed as he did.

· But the minister admits that there is a perspective in which he operates under statute – does not contest Roncarelli v. DuPlessis.

· The minister argued that is actions were closely associated with the purpose of the statute, including speeding up chronic delay and cost associated with HLDAA arbitrations

· Analogising to Roncarelli, here CUPE argued that there was an improper purpose by Minister using the power of appointment to influence outcomes rather than process, to protect employers rather than patients and to change the appointments process in a way “reasonably” seen by unions as “an attempt to seize control of the bargaining process”.

· CUPE argued that the DM took into account irrelevant considerations and ignored pertinent ones in appointing boards

· CUPE argued that appointment of retired judges created arbitration boards that weren’t impartial or independent of the Minister and that s. 6(5) doesn’t authorise appointments that result in tribunal that fails to meet min. standards of nat. justice.

Discussion:  

Binnie for majority

· The perspective the statute operates in here is that of a legislative measure that seeks to achieve industrial peace by substituting compulsory arbitration with the right to strike or lockout.

· Is legislative intent in this case sufficient to override principles of natural justice that would otherwise be implied by the courts to limit discretion of the statutory DM?

· Binnie found that Minister’s approach to s. 6(5) appointments was patently unreasonable on other grounds, so it was not really necessary to address institutional bias, but did so anyway

· Natural justice requires independence as well as impartiality. 

· The test for institutional impartiality is whether, well-informed person, viewing matter realistically and practically, and having thought the matter through, could form reasonable apprehension of bias in a substantial number of cases (2747-3174 Quebec; R. v. Lippe; Matsqui Indian Band)

· s. 6(5) requires appointees be impartial, and the Minister says he did this by selecting people who had spent their lives as “neutrals”.
· Allegations of individual bias must be dealt with on a case-by-case basis, here are only discussing institutional impartiality.
· Impartiality is a state of mind; correct test is that of an informed observer, not one of the parties. The court of appeal phrased the test too narrowly – it is not the subjective view of one of the parties, but what would an informed person, viewing the matter realistically and practically, having thought the matter through, conclude.
· CUPE argue that SCC should defer to CA’s finding of fact (just like CA is supposed to defer to TJ finding of fact), SCC says that is a rule, but here the CA applied the wrong test. 

· No substantial grounds to think that retired superior court judges would do bidding of provincial Minister or make decisions to please employers so as to improve prospect of future appointments.
· A reasonable person would not say that all judges are anit labour – they would be a mixed bag. 

· Says that CUPE fails in its attack on judges as a whole, but could still make claims against individual judges on case by case basis. 
Canadian Telephone Employees Association v Bell Canada (291)
Facts:
Two unions (CTEA) and Communications, Energy and Paperworkers Union of Can. (CEP) and Femmes Action filed complaints against Bell alleging gender discrimination in payment of wages contrary to s. 11 of the Can. HR Act. Said women were getting paid less for the same work. 
1990-94:  complaints filed and in 1996, Commission asked President of Tribunal to inquire into complaints

Bell argued that it would be denied natural justice before the tribunal b/c of institutional bias and lack of independence. 

Has been a decade since the complaints were made – Bell has been stalling the process with these types of applications. 

Under s.27 of the HRA, the commission can issue a guideline defining how a provision of the act should be applied to a class of cases described in the guideline.

Also if a panel member is in the middle of a hearing when his term expires, the chairperson can extend the term so that the hearing can be finished. 

Issue:
1) Are ss. 27(2) and (3) of CHRA inconsistent with s. 2(e) of Canadian Bill of Rights  and the constitutional principle of adjudicative independence?

2) Are ss. 48.1 and 48.2 of CHRA inconsistent with s. 2(e) of CBR and constitutional principle of adjudicative independence?

Held:
Appeal dismissed, Bell Canada loses – go and have the hearings that have been on hold for a decade!!!
Discussion:
· Bell argues that power of Commission to issue guidelines binding on Tribunal under ss. 27(2) and (3) compromise the Tribunal’s independence b/c it places limits on how the Tribunal can interpret the Act and undermines its impartiality b/c Commission is itself a party before the Tribunal

· Bell also argues that discretionary power of Tribunal Chairperson to extend members’ terms for ongoing inquiries under ss. 48.2(1) and 48.2(2) compromises the Tribunal’s independence b/c it threatens their security of tenure and undermines impartiality b/c Chairperson may pressure such members to reach outcomes that Chair favours.
McLachlin and Bastarache for majority

· Bell’s arguments are w/o merit; neither of two powers challenged by Bell compromises the pf of the Tribunal; nor does either power contravene any applicable quasi-constitutional or constitutional principle.
Independence and impartiality

· Tests for independence and impartiality is as per Committee for Justice etc., [what would informed reasonable person being practical conclude] but requirements for each aren’t identical.
· Requirement of independence applies to structure of tribunals and to relationship between their members and others, including executive, and doesn’t have to do with independence of thought – so Bell’s objection to the guideline power does not relate to independence, but actually to impartiality. So Bell got their categories mixed up.
· Have to establish precise content of requirements of impartiality and independence that apply to this particular Tribunal ( how high a degree of independence is required? What constitutes impartiality here?
· Content of requirement of pf applicable to Tribunal ( Varies for different tribunals and depends on the nature and function of each tribunal (i.e. spectrum coming into play)

· Admin tribunals span the constitutional divide between the executive and the judicial – depending where you are on the spectrum – the content of pf will vary. 

· Must consider all functions of tribunal to figure out content of pf duty

Independence duty
· Main function of CHRT is adjudicative (a lot like what courts do), not involved in crafting policy, nor does it undertake its own independent investigations of complaints:  investigative and policy-making functions have been assigned to different body by legislature ( the Commission.
· Hearings of HRT are much like a court, lead evidence, c-e, make submissions. 

· Function and interests at stake (dignity interest of complainant, interest of public in eradicating discrimination, reputation of party that is alleged to have engaged in discriminatory practices) suggest that a high degree of independence from the executive branch is required for its members.
· If look at legislative scheme, this is supported i.e. legislature intended a high degree of independence e.g. can only be removed for cause.
Impartiality duty
· Same test applies for impartiality as does for independence: de Grandpre test of well informed reasonable person – RAOB in a substantial number of cases?

· Must look at larger context in which the ATB operates – interpret ambiguities in a way that furthers the goal of the whole scheme. 

· Act evinces a legislative intent to establish a Tribunal that functions by means of a quasi-judicial process AND limits the interpretative powers of the Tribunal in order to ensure that the legislation is interpreted in a non-discriminatory way i.e. need guideline power to tweak the way the problems should be approached – cannot have discriminatory ways of deciding discrimination claims – so need guidelines. 
· Fact that legislature regarded such limits as necessary for fulfilment of the ultimate purpose of the Act must be remembered in determining precisely which sort of fetters on the Tribunal’s DMing power adversely affect its impartiality and which do not.
· Must also look at the constitutional and quasi-constitutional principles. 

· CBR, s. 2(e):  don’t need to discuss separately as this section is established by reference to CL principles of natural justice and neither party suggested that guarantees of independence and impartiality under s. 2(e) differs from CL requirements of pf.
· Bell argues “unwritten principle of judicial independence” binds Tribunal as it does a court as established in Reference re Remuneration, s. 96 of CA 1867, but gives no authority for this argument being extended from courts to ATB’s.
· As admin tribunal subject to supervisory powers of s.96 courts, Tribunal doesn’t have to replicate all features of a court, but, as discussed above, does have a relatively high standard of independence at CL and under s. 2(e)

Guideline power
· Bell’s objection could be viewed 4 ways:

1. ATB is fettered, but should actually be allowed to decide any way it wants.

2. Commission has power to make guidelines to favour itself, and panel more likely to agree with commission submissions, since they also made the guidelines.

3. Same body is acting as executive and judiciary i.e. investigating complaints, forming guidelines, prosecuting, hearings. Overlap ( RAOB.

4. Commission has power to make guidelines to favour the prosecutor in a particular case.

· Re #1 - Guidelines are a form of law and so can’t argue that it unduly fetters Tribunal. Such an argument mistakenly conflates impartiality with complete freedom to decide a case in any manner that one wishes. Then would argue that all limiting laws fetter.
· The guidelines are law ( made under statutory authority, after consultation.

· So long as the guideline power only influences decisions by relevant considerations, then there is no compromise of impartiality. 
· Can issue guidelines that lean towards outcome, so long as that is the right outcome, and guidelines not improper.  So that the commission must adhere to guidelines does not mean that it is impartial, will only be so if the guidelines steer away from the overall purpose of the act. 
· Re #2 - Just b/c Commission has power to issue guidelines doesn’t make sense that Tribunal is more likely to favour it. Often have gov representatives making submissions on gov law. 

· Re #3 - Overlapping on different functions in same admin agency is not unusual and doesn’t on its own give rise to a reasonable apprehension of bias (Regie); in fact overlapping helps to ensure that Tribunal applies the Act in manner that is most likely to fulfill the Act’s ultimate purpose of identifying and rectifying discrimination. 
· Re #4 - Bell suggests Commission could misuse its guideline power to manipulate outcome of hearing it its favour. That argument has some merit in general, but not in circumstances of this case, and Bell has not led good evidence on this. 
· Doesn’t meet test for bias here. Also the guidelines must be within the limits defined by the delegating legislation. 
· Like other law, the guidelines are subject to the presumption against retroactivity, so by the time the case comes to hearing, it will be too late to influence it. 

· Also the guideline making power allows adding precision to the law w/o trumping or overriding the Act.

· So there is no real likelihood of bias flowing from the guidelines.  

Chairperson’s power to extend appointments
· Given that members whose appointments have expired will not sit on another panel again, it is difficult to see what power the Chairperson could ultimately have over them once their appointments have been extended and they have to decide the case

· Provisions in Act that suggest that Tribunal Chairperson can reasonably be regarded as disinterested in outcome of cases (e.g. must have been member in good standing of bar of a prov. for at least 10 years)
· Valente answers question:  legislation that conferred a discretionary power on Chief Justice of provincial court to permit judges who had attained retirement age to hold office until 70 allowed b/c it replaced discretion of executive by judgment and approval of senior judicial officers who may reasonably perceived to be as likely to act exclusively out of consideration for interests of Court and admin of justice generally.
Ratio:  

Tests for independence and impartiality is as per Committee for Justice etc., but requirements for each aren’t identical.
Requirement of independence applies to structure of tribunals and to relationship between their members and others, including executive and doesn’t have to do with independence of thought 

Have to establish precise content of requirements of impartiality and independence that apply to Tribunal – how high a degree of independence required? What constitutes impartiality here?

CP Ltd. (R) v. Matsqui Indian Band (1995 SCC) (303)

Facts:
· 1988 amendments to the Indian Act allowed bands to establish their own by-laws for taxing real property on their reserve lands and pursuant to this two bands developed taxation and assessment by-laws and implemented with approval of the Minister of Indian Affairs and Northern Development. 
· CP had lain railway tracks on a strip of land running through the reserve. 

· UniTel had laid fibreoptic cables on the CP land. 

· CP got the land from the R in 1891.

· Bands then sent assessment notices to CP and Unitel.

· CP didn’t want to pay taxes levied by Band under authority of Indian Act, and said that the band did not have authority to tax on that land. 
· CP started judicial review application in FCTD requesting assessments be set aside b/c under s. 83(1) of Indian Act, Indian bands only have authority to tax land that is “in the reserve” and land in question vested in CP

· Band argued that 
1. the application was directed against a decision that couldn’t be subject to judicial review b/c assessment by-laws expressly provided for right of appeal to FCTD. (this one is given in para 5, but I am not sure I understand it)
2. the court should decline to grant discretionary remedies applied for b/c the assessment by-laws provide for an adequate alternative remedy, namely right of appeal to an appeal tribunal and eventually to FCTD

· CP argued that there was a RAOB b/c of band members sitting on appeal tribunals.

· CP questioned appearance of impartiality of these members b/c lack of security of tenure, uncertainty as to whether they will receive remuneration.

· CP argued RAOB flowing from institutional structure of tax assessment appeal tribunals

· The FCTD accepted the Band’s second argument listed above, and struck out the application for judicial review and said that the band appeal process should be used. The TJ applied the adequate alternative remedy principle and found the statutory appeal process through the band panels to be OK.
Issue:
SCC not deciding if the CP land is “in the reserve”. Instead considering if the FCTD properly exercised discretion in refusing to entertain CP’s application for judicial review and requiring CP to pursue their jurisdictional challenge through appeal procedures established by A bands under s. 83(3) of IA?

Was there a reasonable apprehension of bias in appeal tribunals that would evidence the inadequacy of the statutory appeal procedures?

Held:
Appeal dismissed, CP wins, costs to CP, trial judge erred b/c didn’t take into account that appeal tribunals under s. 83(3) of IA lack sufficient institutional independence from Band Chiefs and Councils

Discussion:

Lamer and Cory
· Must not lose sight of Parliament’s objective in creating new Indian taxation powers:  to facilitate development of Aboriginal self-govt – so do purposive and functional approach when deciding this case. 
Was there a RAOB in the appeal process which would make the statutory appeal process inadequate?
· TJ did not consider RAOB and so may have erred in exercising discretion.
· CP questions the appearance of impartiality of the band members sitting on the appeal boards. 

· CP argues that the lack of tenure, and uncertainty of remuneration give an appearance of a lack of independence.

· CP not alleging actual bias, but argue RAOB from institutional structure.

· Get individual independence and institutional independence, it is institutional independence that is being questioned here. 

Independence of tribunal members
· If bands’ tribunals lack sufficient institutional independence, this is a relevant factor that must be taken into account in determining whether CP should be required to pursue their jurisdictional challenge before those tribunals.
· Principles of natural justice apply to bands’ tribunals as they would apply to any tribunal performing similar functions. 
· The fact that tribunals have been constituted w/in context of federal policy promoting Aboriginal self-govt doesn’t in itself, dilute natural justice.
· Valente v. The Queen:  three factors must be satisfied in order for independence to be established:  security of tenure, security of remuneration and administrative control.

· The first two are the ones raised here

Security of tenure (Valente):  judge be removable only for cause and cause subject to independent review and determination by a process where judge affected is given full opportunity to be heard; essence is security against interference by executive or other appointing authority in a discretionary or arbitrary manner

Security of remuneration (Valente):  essence is right to a salary and pension established by law and not subject to any arbitrary interference by executive in manner that could affect judicial independence.
· Valente was in the context of s. 11(d) of Charter that applies where person charged with an “offence”, but court has considered these principles in admin context in Consolidated-Bathurst (1990 SCC).

· It is a principle of natural justice that party should receive a hearing before a tribunal that is not only independent, but also appears so.

· Principles in Valente for independence are applicable in the case of an admin tribunal where tribunal is functioning as an adjudicative body settling disputes and determining the rights of parties but recognize that strict application of principles not always warranted for tribunals.
· Requisite level of institutional independence will depend on nature of tribunal, interests at stake and other indices of independence such as oaths of office.

· Here dealing with admin tribunal disputes relating to assessment of property taxes and so more flexible approach is warranted (than for ex., if dealing with person’s security (as in immigration law often)).

· Here are acting like a court but no guarantee of salary but perform adjudicative functions; nothing to prevent payment of tribunals members being made only after have reached a decision; remuneration controlled by Chief and Band Council.

· Appointed each year, but terms left to Chief and Band Council; nothing against mid-term dismissal.
· Here the panel is appointed by the band. A party shouldn’t be required to present its case before a tribunal whose members have been appointed by an opposing party.
· The panel members must take an oath of office to be impartial, but this is not a substitute for security of tenure and remuneration. 

· Even flexible application of Valente principles (do a flexible one b/c oath required, ppy interest and not security of the person) leads to inevitable conclusion that a reasonable and right-minded person, viewing the whole procedure in the assessment by-laws, would have a reasonable apprehension of bias that members of appeal tribunals are not sufficiently independent:

1) complete absence of financial security for tribunal members; [NB:  what if tribunal members weren’t paid at all??]
2) security of tenure is completely absent or ambiguous and thus inadequate

3) tribunals, whose members are appointed by the Band Chiefs and Councils are being asked to adjudicate a dispute pitting the interests of the bands against outside interests and so effectively tribunal members must determine interests of very people to whom they owe their appointments [NB:  but this OK in Bell where Commission appears before Tribunal like representative of govt appears before an admin board or court where public doesn’t assume that a DM will favour submissions by govt representatives simply b/c DM must apply laws that govt has made. So is OK when provincial gov appoints appeal panel for municipal tax appeals]
· Three factors in combination lead to conclusion that appeal tribunals lack sufficient independence here (by themselves, each factor not enough – e.g. #3).
· Here the band will not want to alleviate #3 b/c they are trying to be self governing – so they better strengthen up on #1 and #2. Specify periods of tenure, say only dismissable for cause. 

· Although allegations of impartiality are not proven in this case, there is a lack of institutional independence. 

· Function of institutional independence is to ensure that a tribunal is legally structured such that its members are reasonably independent of those who appoint them
· Institutional independence and “discretion to provide for institutional independence” (or not to provide) are very different things and former is what is required. Just b/c the panel could be independent if the band exercised its discretion is not goo enough for the Lamer, although it is for Sopinka. 
Sopinka, dissenting with L’H-D, Gonthier, Iacobucci
· Would allow the appeal and reinstate the finding of the TJ.

· Has four reasons for saying that the allegations of RAOB are not sound. 

1. The matter was not properly raised in the first instance

2. Appellate courts should defer in matters of discretion

3. Aboriginal self government context is relevant to considering institutional independence (II).

4. Must consider II by considering the practice of the ATB in the actual hearing.

Discussion of #4

· Agrees that Valente is the case for RAOB.

· Says that should look at what actually happens in practice to decide if there is RAOB, not just at the enabling legislation. 

· Says that ATB here must comply with principles of natural justice – but that need to see the operational context to assess that.

· Allegations of bias are speculative
· Institutional independence is a principle of natural justice that applies to band tribunals, but should be assessed in context of actual tribunal hearing, so institutional independence can arise in circumstances of appointment of tribunal members OR in manner in which tribunals conduct their hearings
· Cases have assessed the institutional independence issue by considering the practice of the tribunal as depicted in the context of an actual hearing after tribunal appointed and/or actually rendered judgment.

· Aboriginal self-govt context is relevant to assessing institutional independence.

2747-3174 Quebec Inc. v. Quebec (Regie des permis d’alcool) (1996 SCC) (314)

Facts:
Complaints and police investigations lead to hearings before Regie and directors eventually decided to revoke liquor license on ground of disturbance of public tranquility 

See full facts on p274

Issue:
The A questioned the security of tenure of the directors and their institutional independence. 

DM’s relationships with others – appearance of lack of independence?

Held:
Says that there is enough security of tenure and enough institutional independence to not create RAOB.

Discussion

Gonthier (8:1)

· Independence of admin tribunals, that s. 23 of Charter protects in addition to impartiality, is based on relations the DMs maintain with others and the objective circumstances surrounding those relations

· Valente lists three main components of judicial independence and purpose of these is to ensure that judge can reasonably be perceived as independence and that any apprehension of bias will be eliminated.
· So judicial independence must be applied under s.23 of QC, but for ATB’s will not need the standard that courts need - room for flexibility in application that takes nature and functions of tribunal into account. 

· Requisite level of institutional independence will depend on nature of tribunal, interests at stake and other indices of independence such as oaths of office (CP v. Matsqui).
· Security of tenure and institutional independence challenged in this case.
Security of tenure
·  Term of office of directors and method of dismissal: directors’ conditions of employment meet the min. requirements of independence. 

· Fixed term appointments are acceptable for security if tenure, but can’t have removal at pleasure of exec, but that is not the case here, must have specific reasons for removal – so security of tenure is OK in this case.

Institutional independence
·  There are a large number of points of contact between Regis and Minister of Public Security. Regie submits reports to the minister, minister can request info from the chair of the Regie, minister approves Regie’s rules, minister evaluates the chairman, minister governs police forces that Regie uses, minister initiates permit cancellation process by making application to the Regie. 

· These  aren’t sufficient to raise a reasonable apprehension of bias w.r.t. institutional independence of the Regie.

· Valente: essential element of institutional independence is judicial control over the admin decisions that bear directly and immediately on exercise of the judicial function – not shown how Minister might influence the DMing process in this case – so A fails on this point. 
Ocean Port Ocean Port Hotel Ltd. v. BC (General Manager, Liquor Control) (2001 SCC) (318)

Facts:
Liquor Appeal Board upheld two-day suspension of A’s liquor license

Ocean Port Hotel Ltd. has pub in Squamish. RCMP investigated a number of incidents and reported that the hotel was not operating in compliance with the Liquor Control and Licensing Act, the regs and the terms of its liquor license

The investigation was done by Senior Inspector Tait with the Liquor Control and Licensing Branch and the hearing was held under s. 20 of Act before another Senior Inspector Jones with the Branch/

Jones concluded that allegations sustained on balance of probabilities and two-day suspension imposed on liquor license for a Friday and Saturday and ordered sign be put up to that effect.

Hotel appealed to Liquor Appeal Board and Board took police evidence over Hotel witnesses when evidence differed; gave written reasons upholding inspector’s decision
The Hotel argued that the board lacked sufficient independence to make ruling and impose penalty b/c appointed “at pleasure” by Lt. G-in-C;.

ss. 7 and 11(d) not argued here, instead, use preamble of CA 1867 to say mandates a minimum degree of independence for at least some admin tribunals.
The Liquor Board argued that the act expressly provides for the appointment of Board members at pleasure and statutory regime prevails over CL rules absent a constitutional challenge.

Issue:
Degree of independence required of members sitting on admin tribunals empowered to impose penalties (security of tenure only issue of the three Valente factors here)
Held:
Appeal allowed with costs, the BCCA was wrong in saying that there was insufficient independence, the BCCA was wrong to use a common law rule to override the statute; order of BCCA set aside and matter remitted to BCCA to decide the issues that it did not address.

Discussion:
· BCCA found that the board lacked security of tenure to ensure independence when issuing the penalty.

· BCCA followed Regie saying that Regie considered common law in addition to s.23 of QC.

· BCCA said that boards imposing penalties must be impartial and independent, but that the content depends on type of functions and duties and especially on the statute.

· BCCA said that the suspension decision was like a judicial decision. 

· BCCA said that the overlapping functions of senior officers gave rise to RAOB.

· BCCA said that the at pleasure appoints did not meet the requirement of security of tenure, so the board lacked the necessary degree of independence and so the decision was set aside.  

McLachlin for Court

Independence of the board

· The BCCA elevated a principle of natural justice to constitutional status and committed a clear error of law. Cannot strike down a statute unless you use constitutional arguments. 

· Absent constitutional constraints, the degree of independence required of a particular govt DM or tribunal is determined by its enabling statute so legislature or parliament decides the degree of independence required of tribunal members and construe statute as a whole to figure out degree of independence legislature intended.
· With silent or ambiguous legislation, courts generally infer intention to adhere to principles of natural justice (as in Matsqui).
· The degree of independence and natural justice can be ousted by express statutory wording. 

· Cannot apply common law rule in face of 

· Courts require independence by the constitution, the same is not true for ATB’s.

· Tribunals may sometimes attract Charter requirements of independence but as a general rule, they do not. So the degree of independence is based on the interpretation of regular statutes. 
· Here the statute says that the board members will be at pleasure – statute is not ambiguous.  

· In Regie had Quebec Charter of HR and Freedoms, a quasi-constitutional statute, but in BC don’t have any equivalent so nothing to trump statute and BCCA erred in applying Regie standard

· The Hotel here does not argue s.7 or s.11 of Charter, relies on Preamble argument used in Provincial Court Judges Reference.
· Provincial Court Judges Reference doesn’t extend judicial independence as applied to courts to other tribunals, it only applies to judicial independence. 
· Rationale for locating a constitutional guarantee of independence in the preamble to the CA 1867 doesn’t extend as matter of principle to admin tribunals – they are not courts, they span the divide between the executive and the judiciary. 
· The suspension was part of the licensing function of the Board. 
Overlapping duties

· Senior officers can be DM’s and investigators w/o there being a RAOB.
· Regie found that apprehension of bias arose from plurality of functions performed by Regie’s lawyers and directors, but this is distinguishable from case at bar, b/c Regie decision resulted from possibility of a single officer participating at each stage of process and no similar allegations in this case.
· Regie ( a plurality of functions in a single admin agency is not necessarily problematic. 

· Overlapping of investigative, prosecutorial and adjudicative functions in a single agency is frequently necessary for a tribunal to effectively perform its intended role (Nfld Telephone v. Nfld)
· Such flexibility may be appropriate in licensing scheme involving purely economic interests.
Notes:
Went back to the BCCA, they said that only one of the appeal boards findings were wrong, and that the board should reconsider the penalty. The board did so, but still imposed a two day penalty. 

CUPE v. Ontario (Min. of Labour) (2003 SCC) (327)

Facts:
Ont. Min. of Labour appointed retire judges as chairpersons of boards of compulsory arbitration for hospital and nursing home workers and Ont. CA concluded that appointment could “reasonably be seen as an attempt to seize control of the bargaining process” and to “replace mutually acceptable arbitrators with a class of person seen to be inimical to the interests of labour”

Issue:
Statutory interpretation of HLDAA, s. 6(5) - did CA err in finding that arbitration boards by reason of impugned ministerial approach to s. 6(5) appointments lacked requisite institutional independence and impartiality?

Held:
Unions claim of lack of institutional independence is dismissed. 
Discussion:
· Union argues that appointment of retired judges created arbitration boards that weren’t impartial or independence of Minister and s. 6(5) doesn’t authorise appointments that result in tribunal that fails to meet minimum standards of natural justice.

·  Natural justice requires independence and impartiality.

Institutional independence

· unions argue that the ad hoc tribunals lacked usual indices of institutional independence such as security of tenure, financial security and admin independence (Valente)

· ad hoc tribunal is by definition constituted on a case-by-case basis and security of tenure doesn’t survive the termination of the arbitration, and financial security is similarly circumscribed.

· Admin independence has little formal protection in ad hoc tribunal.

· Labour arbitrators, even if approved by the union, would operate under the same conditions.

· In addition to HLDAA’s statutory command, the Court’s assessment of structural independence should take into account the success with which ad hoc tribunals have long operated in labour relations in general and under HLDAA’s scheme of compulsory arbitrations in particular.

·  Here independence and impartiality is guaranteed not by Valente factors, but by training, experience and mutual acceptability.

· b/c of this, no effect given to union’s generic objection directed to issue of institutional independence here
Canadian Telephone Employees Association v. Bell Canada (2003 SCC) (328)

Facts:
Communications, Energy and Paperworkers Union of Can. (CEP) and Femmes Action filed complaints against Bell alleging gender discrimination in payment of wages contrary to s. 11 of the Can. HR Act
Issue:
Is Chairperson’s power to extend appointments indicative of lack of structural independence?

Does it rob the ATB members of security of tenure? 
Held:
Bells claim on the lack of structural independence point fails. 
Discussion:
McLachlin and Bastarache for majority

· Impractical to switch panel half way through a hearing.

· Not practical to insist that members simply retire from a panel on expiry of their appointment, with no official having the power to extend their appointments 
· Of the officials who could exercise this power, Tribunal Chairperson seems most likely to both be in a good position to know how urgent the need to extend an appointment is and also be somewhat distant from the Commission
· Valente answers question:  legislation that conferred a discretionary power on Chief Justice of provincial court to permit judges who had attained retirement age to hold office until 70 allowed b/c it replaced discretion of exec by judgment and approval of senior judicial officers who may reasonably perceived to be as likely to act exclusively out of consideration for interests of Court and admin of justice generally.
PART II – JUDICIAL OVERSIGHT OF ADMINISTRATIVE ACTION
Judicial Review v Appeal (331)

Appeal rights must be conferred by statute. 
If have statutory appeal right, then should use that rather than seek judicial review under the Judicial Review Procedure Act.

Deference (332)
Ask: when do reviewing courts extend deference, what degree of deference is extended, at what point is the particular deference threshold met in each case. 

Are three standards of review available:

1. Correctness.

2. Reasonableness.

3. Patently unreasonable. 

Law is a bit confused – do not look for hard and fast rules or try to reconcile the cases, but instead look for a series of arguments that can be made. 

Substantive judicial oversight of admin decision making (333)

More complex area of law than admin procedure.

Three aspects to this complexity:

Difficult theoretical distinction between “review of lawfulness” of decision (legitimate), and “review of soundness” of decision (what courts are not supposed to do).

· Reviewer should not re-make the decision, but re-examine the areas where it may have more skills than the ATB.

· Judicial desire to do justice between the parties is in tension with the rules limiting the role courts can play. 

· There is no bright line test for when courts will intervene, and when they will not. 

· Obvious mistakes will be overturned: decision based on repealed statute, superseded precedent etc. More often the mistakes are subtle, mis-weighing of evidence, nuanced view of legislation etc. 
· Legislation often curtails the degree of judicial oversight permitted. 

· In civil and criminal appeals a standard of correctness is used for questions of law. For admin law appeals there is generally more deference. 

· Challengers must show that the ATB was wrong, and that its decision does not deserve deference. 

Have to understand the substantive statues at play in the decisions.

· In many cases review courts are considering the ATB’s interpretation of the wording of statutes. 
· So arguments based on the wording of the statute are important. 

· Understanding the substantive law makes it easier to understand the review procedures. 

SCC has not developed effective tools for determining the roles of the courts w.r.t. admin tribunals.

· Hard to distinguish between “unreasonable” and “patently unreasonable” – we have no sharp tools for helping us do this.

· Are other similar difficult distinctions that we have no effective tools for deciding. 

Topics that will be considered

1. Remedial options available to review courts.

2. The three standards of review. 
3. Correcting jurisdictional errors – courts always allowed to correct these regardless of statutory privative clauses. But what are “jurisdictional errors”?
4. Intrajurisdictional review i.e. errors which are not jurisdictional. The distinction between errors of fact and errors of law is very important. 
5. Judicial oversight of the exercise of discretion. But how do we characterise what types of decisions are discretionary. 

6. Judicial and legislative reactions to developments in the area – the law remains in flux. 

Remedies (336)
Must be a mechanism authorising the matter being reviewed.
Remedies considers who can apply for review, what relief can be granted, what procedures are used for granting relief. 

Some ATB’s have an internal appeal process.

Else could appeal to the Ombudsman of BC – designed to ensure fair treatment by government. 

Could also canvass politicians or appeal to the media. 

But we will concentrate on judicial review.
Topics we will consider:
1. Standing – generally only the parties to the decision below have standing on review. But when it comes to rule making type decision, then standing can become an issue because many parties are affected, even if not represented at the initial hearing. 

2. The discretionary nature of remedies in admin law.
3. Judicial review remedies at common law – Judicial Review Procedure Act R.S.B.C., Federal Court Act. 

Finlay v Canada (Minister of Finace) (337)
Facts:
· A is resident of Manitoba who is a person in need w/in meaning of the Canada Assistance Plan (the Plan) and Social Allowances Act – and the funding A’s receives is his sole support

· A’s allowance garnished by 5% each month to pay debt owed to Crown for overpayment of allowance

· A owes debt to municipality for receiving assistance prior to social assistance allowance receipt.

· A essentially argues that PG is not obeying terms of agreement that it has with the FG, and so the FG should cut the funding, even though it is the PG that gives A his money each month.

· A argued that continued payments by Canada to Manitoba of contributions under CAP are illegal b/c contrary to statutory authority conferred by s. 7(1) of CAP b/c contribute to the cost of a provincial system of assistance to persons in need that is in breach of conditions and undertakings to which such payments are made subject to s. 7(1)

· A argues that s. 20(3) of Social Allowances Act that authorizes deduction for repayment of overpayment is contrary to CAP b/c deduction has effect or reducing the amount of allowance below cost of basic requirements – which is what CAP is supposed to protect.

· A argues that provincial undertaking to meet minimum needs is required as condition of contributions under CAP (s. 6(2)(a) and is contained in clause 2 of Agreement between Canada and Manitoba)
· A argues that s. 444 of Municipal Act Manitoba, which makes the payments made to the needy “debts” to be repaid, is in breach of provincial undertaking to “provide” such assistance. A argues that “provide” requires allowance be in form of a gift, not a loan.
· A argues that s. 11(5)(b) of Social Allowances Act which allows municipalities to fix the amount of assistance required to meet the cost of basic requirements is contrary to intention indicated in definition of “person in need” in s. 2 of CAP, because s.2 says that such authority shall be exercised by “the provincial authority”.

· A’s goal is to stop the federal payments. 

· R bought notice of motion under Federal Court Rule 419(1) for an order striking out A’s statement of claim b/c:

1. A does not have requisite standing in law to maintain his action

2. In alternative, if A does have standing, statement of claim doesn’t disclose any reasonable grounds for obtaining relief sought
Issue:
1. Does A have a sufficient personal interest in legality of federal cost-sharing payments to bring him w/in the general requirement of standing to challenge and exercise of statutory authority by an action for a declaration or an injunction?

2. If not, does the Court have a discretion to recognize public interest standing in the circumstances of the present case?

3. If court does have such discretion should it be exercised for A in this case?
Held:
Appeal dismissed, public interest standing should extend to cover exercise of admin authority as well as legislation. A should be given standing in this case. 
Follow steps laid out in Borowski etc. to determine if allowed.
Discretion should be exercised to grant standing when there is a public interest in maintaining respect for “the limits of statutory authority”.
Discussion:
Le Dain for Court

· These questions involve a consideration of discretionary control over standing to assert a purely public right or interest by an action for a declaration or an injunction that has traditionally vested in the AG – changed somewhat in Borowski, Thorson, McNeil
· Does approach to public interest standing in Borowski apply to non-constitutional challenge to statutory authority for admin action? 

Issue 1: sufficient personal interest?

· General rule has been that AG (as the defender of public rights) has right to decide if standing should be granted.

· Private individual can only sue w/out consent of AG if 
1. she can show sufficient private or personal interest in the subject matter of the proceedings, or  

2. when public right interference causes P special damage (Boyce v. Paddington Borough Council) (this rule arose from cases dealing with standing for public nuisance).
· A is not directly affected by fed statute, his funding is provincial.

· Requirement of directness or causal relationship between alleged prejudice or grievance and challenged action implicit in notions of interference with private right and special damage.
· No doubt that here the A has a direct, personal interest in alleged provincial non-compliance with the conditions and undertakings imposed by the Plan, but a declaration that federal cost-sharing payments are illegal would not affect the validity of the provincial legislative provisions about which complaint is made – no requirement for the PGL to be changed just because the federal payments are illegal.

· Relationship between prejudice allegedly caused to A by prov non-compliance and alleged illegality of fed payments is too indirect, remote or speculative to be a sufficient causative relationship for standing under the general rule.
· To be “interested”, A has to actually gain from winning the litigation, or suffer if he fails. 

Issue 2:  does court have discretion to allow standing in public interest (a la Borowski etc.)  in non-constitutional matters?
· The Borowski trilogy doesn’t provide clear and direct authority for recognition of public interest standing as a matter of judicial discretion where A brings a non-constitutional challenge by way of an action for a declaration regarding the statutory authority for public expenditure or other admin action.
· However, doesn’t clearly exclude this either - so have to see if should extend

· Just b/c AG chooses not to act, does not mean that there is no basis for standing – it is in those cases that public interest standing is relevant. 

· Concerns when considering standing are: the use of judicial resources by busybodies, we want matters to be argued by those most affected by them; the role of the courts relative to other branches of government must be considered.

· The proper role of courts and their constitutional relationship to other branches of govt has bought about an expansion of public interest standing. Issue of justicability i.e. is this an issue that is properly determined by the courts?
· Are some aspects of provincial compliance with FG-PG agreement that are best left to the executive, but the issues raised in this case are justiciable. 

· The criteria for exercise of judicial discretion to recognize public interest standing to bring an action for a declaration were laid down in the trilogy.
Issue 3:  should court grant in this case?
· This case raises concern about proper rule of courts. Requirement of justiciability addressed in Thorson.

· In this case A’s statement of claim raises questions of law and as such are clearly justiciable.
· We have scarce judicial resources. So have a requirements that there be a serious issue raised and that the citizen have a genuine interest in the issue (Borowski) – A meets both of these requirements, funding for needy is important, and A has an interest in that issue.
· Is a concern that courts should have benefit of contending views of persons most directly affected by the issues. This is addressed by the requirement that there be no other reasonable and effective manner in which the issue may be brought before a court (Borowski). 
· In Borowski the above was satisfied by the nature of legislation challenged and by fact that the AG was asked to but refused to institute proceedings.

· A is clearly a person “directly affected” b/c there is no one with a more direct interest in position to challenge legislation. Here it was not necessary to have asked the AG to proceed b/c it is clear from the AG’s position that he wouldn’t have adopted the proceedings

Alternative grounds for striking claim b/c of no reasonable cause of action in statement of claim

· Pretty much indistinguishable from standing question

· The issue is, if A does have standing, then is it plain and obvious that A can’t succeed with his contentions in respect of alleged provincial non-compliance with conditions and undertakings imposed by CAP and alleged illegality of federal payments?

· Not the case here so this ground rejected.
Canadian Council of Churches v. Canada (Min Employ. & Immigration) (1992 SCC) (344)

Facts:
Canadian Council of Churches is a group that does lots of work for refugees.

Changes to the immigration act (IA) completely changed the procedures for determining whether applicants come w/in definition of Convention Refugee

A claims that many, if not most, of provisions amended violate the Charter and Can. Bill of Rights
AG bought a motion to strike out the claim on the basis that the Council did not have standing to bring the action.
Issue:
Should the Canadian Council of Churches be granted status to proceed with action challenging the validity of amended Immigration Act?
Held:
Standing is NOT granted in this case – wait for individual refugees to bring claim.
Increasing recognition of importance of public rights in our society confirms need to extend right to standing beyond those who possess a private interest 

But remember that this recognition doesn’t mean a blanket approval to grant standing to all who wish to litigate an issue b/c of scarce resources concern.
Key goal is to ensure that have no legislation that is immunised from challenge, and that is not the case here.
Discussion:
Cory for Court

· Courts like to deal with persons in litigation with factual context.

· Key factor when considering extending standing is scarce allocation of resources – always consider this.
· On other hand growth of state activism has led to growth of the idea of public rights and validity of govt intervention must be reviewed by the courts. Regulation of society is necessary, but the validity of government intervention in peoples lives must be reviewed by the courts.
· In Borowski it was said that if there is a serious issue as to the validity of the legislation, then to get standing a person need only show that he is affected directly OR that he has a genuine interest in the validity of the legislation, and that there is no other reasonable and effective manner in which the issue may be bought before the court.

· Since Charter in effect, a generous and liberal approach should be taken to issue of standing – entrenches fundamental right of the public to challenge legislation in accordance with the law. Although the charter does not directly affect Court’s discretion to grant standing

· Courts will grant standing where it is necessary to ensure that legislation conforms to the Charter – this is required by the Rule of Law.

· Finlay extended the scope of standing and said that can issue discretionary standing to challenge admin action, not just legislation. 

· Necessary to ensure respect for public authority i.e. such authority must be monitored. 

· Address resources concern by giving standing only when no other directly affected individual would be likely to bring a claim.

Should current test be extended?
· Increasing recognition of importance of public rights in our society confirms need to extend right to standing beyond those who possess a private interest – but remember that this recognition doesn’t mean a blanket approval to grant standing to all who wish to litigate an issue b/c of scarce resources concern.
· Would be unfair to private litigants if the courts got clogged by those with marginal standing claims. 

· Do not need to grant standing if it can be shown that measure will be subject to attack by private litigant (on balance of probabilities)

· So the principles for granting standing do NOT need to be extended, and it should remain a discretionary decision. 
Application of principles for public interest standing to this case

Three part test:
1. Serious issue raised as to invalidity of legislation? yes, some aspects do raise a serious issue as to invalidity, although other parts look more like an argument that would be made to parliament.
2. Established that P is directly affected by legislation, or, if not, does P have genuine interest in its validity? yes, shown here, the council is actively involved in the area.
3. Is there another reasonable and effective way to bring issue before court? Refugee claimants are directly affected and each has standing to initiate a constitutional challenge to secure his/her own rights under the Charter and clear from evidence presented that individual claimants who have right to challenge legislation have done so in past so infer will do so in future; CCC appeal fails on this ground. Neither the poverty of refugees or the 72 hour removal rule convinced the SCC that refugees would not be able to challenge the legislation themselves. The FC has the power to grant injunctive relief against a removal order. 
Intervener status
Views of public litigant who can’t gain standing don’t have to be lost b/c of intervener status

Exhaustion of Alternative Remedies and Doctrine of Delay (350)
· Prerogative writs = class or writs granted by a court at its discretion. Used by courts to control ATB’s.

· Writ of prohibition = prevents inferiour court or ATB from exceeding J, although now ATB’s can sometimes hear arguments and decide J for themselves.
· Writ of certiorari = used for quashing erroneous orders made below.
· Writ of mandamus = compels public authorities to perform their duties, to properly exercise discretion or observe the rules of natural justice, but will only issue if the ATB is under a duty to perform the act specified, will not tell the court which way to exercise discretion.  

· The above are equitable remedies, and although are now codified in e.g. Judicial Review Procedure Act and Federal Court Act, they are still discretionary. 

· Should wait until the end of the admin procedure, and make use of internal rights, before run off to court ( exhaustion of alternative remedies doctrine. 

· But only required to exhaust adequate remedies – so not required to complain to Ombudsman. 

· If there are remedies with flawed procedure, then they are not “adequate” remedies.

· So in Matsqui, did not have to use band appeal process, b/c it was flawed. 

· If A delays to long, then court will not grant relief.

· Clean hands applies – but is seldom relevant. 

· Federal Court Act puts limitation periods on judicial review – but court has discretion to waive that limit. 

· Section11(b) of Judicial Review Procedure Act R.S.B.C. specifies no time limits, but does describe the “substantial prejudice or hardship”test.
· Admin Tribunals Act R.S.B.C. imposes 60 day time limit with power to extend when appropriate. 

Canadian Pacific Ltd. v. Matsqui Indian Band (1995 SCC) (351)

Facts:
Indian Act allowed bands to establish their own by-laws for taxing real property on their reserve.
TJ found that the band appeal options were adequate alternative remedies and exercised his discretion to not undertake judicial review of the bands first decision. 

Issue:
Could the TJ exercise his discretion to refuse to undertake judicial review in this case?

Held:
TJ erred in saying that the A had an adequate alternative remedy because he did not consider that the appeal panel was not structurally independent from the band.
Discussion:
Lamer

· Relief under judicial review is discretionary.
· Prerogative writs are extraordinary remedies.

· Factors for deciding if court should enter into judicial review include:
· Convenience of the alternative remedy.

· Nature of the error

· Nature of the appellate body (investigatory, decision making and remedial capacity of it).

· Consider the expertise of the panel members, allegations of bias ( assess the overall statutory scheme. 
· Must defer to the FCTJ unless he considered irrelevant factors, or omitted relevant ones – but otherwise there is a high degree of deference.
· TJ failed to consider structural independence – so erred in saying that had an adequate alternative remedy. 
LaForest

· TJ did not exercise discretion properly when said there was an adequate alternative.

· Whether the land is “within the reserve” is a jurisdictional question for the courts, not for a band tribunal, so appealing to the band tribunal appeal panel was not adequate. 
· FCTD should hear the matter. 

Sopinka 

· Said that the band appeal was an adequate alternative remedy.

Major 

· Band panel has no J to determine whether the land is “within the reserve”. 

· The alternative remedy was not adequate.

· A should be allowed to go to FCTD on application for certiorari.

Admin law remedies: Prerogative Writs and Common Law Actions (355)
· Procedural vehicle for getting judicial review (when there is no statutory right of appeal):
· Prerogative writ

· Action for declaration

· Action for injunction.
· But now have judicial review scheme specified by Federal Court Act and Judicial Review Procedure Act. 
· Application for Certiorari = much like an appeal
· Nowadays ATB’s sometimes decide J for themselves, and J challenges must be exhausted at that level first.
· The key private law remedies in admin law are declarations and Injunctions (positive and negative).

· Neither prerogative writs nor injunctions are available against the R – only declaratory relief, so ask for legislation to be “declared invalid”.

· Collateral attack is when person charged attacks the rule, or admin action in relation to the rule. 

Public / Private Divide and the Scope of the Judicial Review Procedure Act (JRPA) (356)
· Must be sure that are dealing with public law before can get public law remedy.
· If have no public law remedy – then would have to sue for breach of contract or negligence etc.

· Recall that UBC (Harrison) and VGH (Stoffman) were not government actors and were not doing gov job when entering into employment contracts.

· But hospitals are gov when providing hospital services (Eldridge)

· Community Colleges are part of government for Charter Purposes (Douglas). 
· JRPA deals with remedies in two categories; (certiorari, mandamus, prohibition) and (declaration, injunction).

· “Statutory power” is a defined term in the JRPA. 

· certiorari, mandamus and prohibition are not limited to powers conferred by statute, some exercises of royal prerogative may be subject to these remedies.

Regina v Panel on Take-overs and Mergers, Ex Parte Datafin plc (English CA) (365)
Facts:
The nature of the panel

· The Panel on Take-overs and Mergers was a self-regulating unincorporated association which devised and operated the City Code on Take-overs and Mergers prescribing a code of conduct to be observed in the take-overs of listed public companies.  

· The panel had no direct statutory, prerogative or common law powers, nor were its powers based solely on consensus, but they were supported and sustained by certain statutory powers and penalties introduced after the inception of the panel.  

· The panel was not in a K relationship with the market or those dealing in the market. 

The transaction under attack

· In the course of a contested take-over for a company (M), the applicants and another company (NO) mounted rival bids. 

· At a critical time in the bidding an investment institution (KIO) purchased shares in M at a price above the maximum which, under the terms of the code, NO was permitted pay.  

· KIO subsequently committed those shares to NO's offer.  

· The applicants complained to the panel that NO and KIO had acted 'in concert', contrary to the terms of the code, because KIO was one of the core underwriters to NO's bid and had a significant interest in the success of NO's bid because its underwriting fee was directly related to the success or failure of the bid.  

Dealing with the complaint

· The panel rejected the applicants' complaint.  

· The applicants sought leave to apply for judicial review of the panel's decision but leave was refused on the ground that the court had no jurisdiction to entertain the application.  

· The applicants appealed to the Court of Appeal. 

· On the hearing of the appeal, the panel contended 

(i) that the supervisory jurisdiction of the court was confined to bodies whose power derived solely from legislation or the exercise of the prerogative, and that therefore judicial review did not extend to a body such as the panel, and 

(ii) that applications to the court in the middle of take-over bids would create delay and uncertainty when it was essential that there should be speed, certainty and finality in rulings affecting financial dealings.

Issue:
Were the panels decisions subject to judicial review?
Held:
Yes. 
Discussion:
· This is the type of body which would ordinarily be created by and operate under statute. 

· In determining whether the decisions of a particular body were subject to judicial review, the court was not confined to considering the source of that body's powers and duties but could also look to their nature.  

· Source of power is not the only determinant of whether there will be JR. However the court would probably not have power over a body whose sole source of power is a consensual submission to its jurisdiction – I guess this would be like a tennis club – para 26, or a private arbitrator (who is not subject to JR) – para 58.
· So it is the nature not the source of power that is key. But even if consider the source of power here – there is an implied devolution of power from the government. Especially since the Governor of the bank of England appoints the chairman etc. The third judgement from the English CA focussed on the role the Bank of England played in managing the panel. 
· The mere fact that a body is self regulating does not make it immune from judicial review. 

· When the body get very big and starts to play a public role, then it will be subject to judicial review. 

· The City is not a club which one can join or not at will.  In that sense, the word 'self-regulation' may be misleading.
· Accordingly, if the duty imposed on a body, whether expressly or by implication, was a public duty and the body was exercising public law functions the court had jurisdiction to entertain an application for judicial review of that body's decisions.  

· So long as there is a possibility, however remote, of the panel abusing its great powers, then it would be wrong for the courts to abdicate responsibility – although court will be selective and try not get involved too much.

· Having regard to the wide-ranging nature and importance of the matters covered by the City Code on Take-overs and Mergers and to the public consequences of non-compliance with the code, the Panel on Take-overs and Mergers was performing a public duty when prescribing and administering the code and its rules and was subject to public law remedies.  

· Accordingly, an application for judicial review of its decisions would lie in an appropriate case 

· Since an applicant for judicial review of a decision of the panel was required under RSC Ord 53 to obtain leave before applying, the court could, by refusing to entertain an unmeritorious application made merely as a tactic in a take-over battle, ensure that its jurisdiction was not used to frustrate the purpose for which the panel existed.  

· The court could meet the need for speed and finality by restricting the grant of certiorari and mandamus to cases where there had been a breach of natural justice and by allowing contemporary decisions of the panel to take their course in all other cases and considering the complaint and intervening, if at all, later and in retrospect by means of declaratory orders which would enable the panel not to repeat any error and would relieve individuals of the disciplinary consequences of any erroneous finding of breach of the code.

· The applicants' application for leave to apply for judicial review would be refused since on the facts there had been no illegality, irrationality or procedural impropriety in the decision of the panel, which had correctly approached the matter on the basis of the code's definition of acting 'in concert' 
· The fact that the City Code on Take-overs and Mergers deals largely with general principles means that it is unlikely that the panel could rarely be accused of acting ultra vires 
Vander Zalm v BC (374)
Facts:
Application to dismiss a petition on the basis that a report prepared by the former Deputy AG was beyond court’s power of judicial review

VZ was implicated in the question of a possible conflict of interest with Fantasy Gardens sale and after public pressure, VZ asked Hughes to conduct a review to determine whether VZ had been in a “conflict of interest situation” w.r.t. his role in the sale.

Hughes agreed

Hughes found VZ in conflict of interest and VZ resigned and immediately launched this application to seek judicial review of report

The application was made pursuant to s. 55.2(1) and 2(2)(a) of JRPA, Rules 10(1)(a) and 57 of the Rules of Court and the inherent jurisdiction of the Court.
Issue:
What is scope of JR?
Held:
The decision in this case was not subject to JR.
Discussion:
· Definition of power of judicial review in R. v. Electricity Commissioners, Ex Parte London Electricity Joint Comm. Company (1920) Ltd., 1924 (KB):  …Wherever any body of persons having legal authority to determine questions affecting the rights of subjects, and having the duty to act judicially, act in excess of their legal authority they are subject to the controlling jurisdiction of the King’s Bench in these writs…

· Long thought that the scope of court’s power under prerogative writs was confined to exercise of a statutory or CL power, but now well-settled that power goes beyond that, although don’t know HOW far beyond.

· Mohr v. Vancouver (union member convicted by union tribunal) – JR not limited to statutory powers. For example the AG actions are subject to JR, although some of his public duties are not found in statute. But JR is limited to public rights and obligations (i.e. not applicable to private rights)
· Martineau v. Matsqui Institution Disciplinary Board (1980 SCC) – argument using case from Eng. CA that held that power of review goes beyond statutory powers and includes powers of a board constituted under prerogative (R. v. Criminal Injuries Compensation Board, Ex Parte Lain (1967)) – certiorari is a remedy wherever a public body has power to decide any matter affecting rights, interests, ppy, privileges or liberties of any person.
· Line of Eng. cases extending scope of power of review – source of power is important, but not the sole test and in grey area between power in statute and power in say contract, should look at nature of power as well and if body is exercising public law functions or if exercise has public law consequences, then may be sufficient to bring body w/in reach of JR

· Assume here, w/out deciding, that Datafin represents law in BC, conclude that Hughes exercise no jurisdiction that would make his findings subject to JR – his power was conferred on him by VZ.
· Hughes was not acting in his official capacity, he was acting on the consensual submission to his J by the parties, he was not acting under a public jurisdiction. 
· “quasi” legislative effect sought to be given to concurrence of premier and Harcourt re: report as leaders of only parties in legis., but this was not the case, the agreement of the two party leaders did not turn it into a gov action in the exercise of the prerogative. 
· Neither source nor nature of power of Hughes here was such as to make his exercise of it subject to JR
Associated Respiratory Services Inc. v. BC (379)

Facts:
Appeal from judgement refusing to quash decision of BC Purchasing Commission (PC) and Min. of Health relating to provision of oxygen supplies and respiratory therapy services under home oxygen program

JR application was brought by petition under JRPA against PC, Min. of Health and Airgas Inc.

The petitioner (A) requests that it be allowed to supply the same products and services to the Lower Mainland and VI regions now being supplied by Airgas – who is the company that won the government contract. 

Seems the gov agreed on a price for the successful bidder at which oxygen would be supplied to all new patients. 

Having not won the contract, A can service existing clients, but can’t get new ones and lives of clients short-lived so will quickly have no clients in region

A can’t survive a year w/out contracts to bid again later; says that as it’s not reimbursed and its competitor is, it’s effectively shut out of the market

Govt. says have saved half million dollars in first six months and expects to save the same in the next 6 months.
Issue:
What is nature and scope of legislative authority to carry out admin action in relation to the Home Oxygen Program (HOP) of Min. of Health?

Held:
Appeal allowed; admin decisions and actions of officers of Min. of Health in Request for Proposals and other aspects of 1991 initiatives on restructuring of HOP were not carried out in accordance with legis. authorization

Discussion:
· Trial judge found that fiscal authority for HOP program found in supply vote of Min. of Health, although public servants involved in administering HOP thought it was under the Guaranteed Available Income for Need (GAIN) Act

· A claims that only applicable statutory authority was Continuing Care Act
Jurisdiction of Ministry officials wrt to HOP
· A argues if HOP has ministerial designation, it comes w/in definition of “continuing care” and so CCA applies and if that Act applies, then any authorization for HOP must come from it, otherwise admin action isn’t authorized

· A also argues, if HOP not designated by Minister, then CCA is only effective legislation in field and entirely supplants Min. of Health Act and Supply Acts and result is that HOP wouldn’t have been authorized at all after CCA in effect in 1990

· R argues that if HOP had been designated by Minister then would be w/in definition of continuing care, but says that there is no designation by the Minister of HOP and that in absence of such a designation, CCA doesn’t apply and field is not occupied and Min. of Health, Supply Acts provide legislative authority for HOP as they did before CCA in effect.
· The court said that no authority was found that decides that general provisions like those in Min. of Health and Supply Acts are sufficient to give legislative authority for admin action involved in a program like the HOP.
· When the CCA came into effect, it occupied the field of continuing care so if Prov going to fund and administer a continuing care program after this, it would be under the CCA.
· The words “designation by the Minister” give the minister power to administer and fund some programs and not others, but doesn’t give minister power to pick and choose how continuing health care services would be provided such that some would be under the CCA and some under the Min. of Health Act and Supply Acts that have no regulatory structure of any kind

Appropriateness of JR under JRPA
· The definitions of “licence”, “statutory power of decision” and “statutory power” are key (s. 1) and s. 2(2)(b) (a declaration can be granted in relation to exercise of statutory power)

· “statutory power of decision” includes a power conferred by an enactment to make a decision deciding eligibility of a person to receive a benefit or licence, whether or not legally entitled to it

· “licence” includes an approval required by law

· The petitioner before 1991 was eligible to receive a benefit through subsidy and reimbursement aspects of HOP and that is itself sufficient to invoke power of Court to make a declaration.
· Approval involved in approving the payment of reimbursement in each case made that approval a “licence” w/in meaning of Act.
· So the petitioner is w/in s. 2(2)(b) and court has JR power

· Having regard to devastating effect that 1991 decisions in relation to HOP had on business of A, consider it not a trivial case and that a declaration should not be refused for that reason.
The result of the JR

· The decisions of the Min. wouldn’t necessarily have been the same if they had been made under the CCA as it should have been, so don’t decline to make a declaration on the ground that decisions would necessarily have been the same.
· Says that not sure if an order of certiorari would be appropriate when dealing with the making of a order under statute that affects a commercial activity – decisions that affect commercial activities are not what certiorari has traditionally been used for, but in this case do not need to decide that issue, because here a declaration is a better remedy. 

· Declaration: 1991 HOP decisions were not taken w/in legislative authority in relation to CCA
Obtaining Charter remedies from Admin Tribunals (385)

· What if claim that the statute governing the ATB violates the charter? May have to go to court, but sometimes the ATB itself can decide the constitutionality of the legislation. 
· If statute gives the ATB the power to decide questions of law under the impugned provision, then will have J to decide constitutionality. 

· But often, as suggested by a white paper, ATB’s should not and do not have such power.

Spectrum of Standards of Review (387)
· De novo hearings are impractical and we limit the scope of the reviewing court.
· First pick the appropriate standard of review, and then apply it.

· Result may be the same regardless of the SOR selected. 

· Can decide what is correct and then see how far off the ATB was and compare that to the SOR, or can just consider the result the ATB got and then decide if should interfere. 

· Correctness – do consider what the ATB did, but no deference if court disagrees.
· Reasonableness – court must acknowledge that ATB may have been in better position to decide, and court should not interfere if the ATB’s decision was reasonable. 

· Patently unreasonable – once needed fraud, but no longer, although the standard required is very unclear. 

Falzon paper (389)

· PU is the most deferential standard, decision must be “clearly irrational”. 
· Correctness is the least deferential.

· Reasonableness simpliciter requires the decision to be “clearly wrong”.

· BCCA reviews BCSC decisions on “narrow” grounds (Van de Perre v Edwards)
· On questions of law appeal courts use a correctness standard – no deference. 
· But on questions of fact, is deference and need palpable and overriding error (Kathy K).

· Even if findings of fact were on affidavit evidence that the BCCA has, it will not overturn those findings of fact unless they are clearly wrong. 

· BCCA will also give deference to exercise of discretion by the TJ.
· TJ’s actually see the W’s, so better able to decide facts, and we want finality, so do not review everything. 

· Pushpanathan said the SOR for fact law and discretion all depends on legislative intent ( divine legislative intent according to the pragmatic and functional approach:
· Privative clauses = statutory clause that eliminates or restricts judicial review.  The wording of the privative clause will indicate the degree of deference.  

· Relative expertise = consider skills of court relative to ATB on that point, and whether the issue under consideration calls for expertise. 

· Purpose of the act and the provision = if the issue is polycentric i.e. involving many issues not just the two competing interests of these exact parties, then courts will be more deferent i.e. is the ATB also considering public policy.
· Questions of law or fact = less deferent on questions of law, but may be deferent if that is what the legislation intends. Also ask how much discretion the statute gave the ATB, if lots then should not interfere with exercise of discretion. But should intervene when decision is outside the scope intended by parliament. 

· Patently unreasonable is often the standard when there is a full privative clause. Is a very strict test, the decision must have been clearly irrational. 
· Unreasonableness: An “unreasonable” decision is one that, in the main, is not supported by any reasons that can stand up to a somewhat probing examination. 
· If the defect is obvious from the face of the decision, then will be patently unreasonable, but if takes searching to find the defect, then not patently unreasonable. 

· The standard of reasonableness simpliciter is akin to the standard of a CA reviewing findings of fact of a TJ – standard of clearly wrong. To be “unreasonable”, it would have to be “clearly” wrong, else would be wrong but reasonable. 
· Many courts have said that there are more than 3 standards of review, but then in the Nanaimo case (I think) the SCC said that there is a spectrum of deference, but you still always fit into one of the categories. 

Pushpanathan v Canada (Minister of Citizenship and Immigration) (397)

Facts:
A left Sri Lanka and claimed Convention status on basis that had been detained by Sri Lankan authorities for his political activities and would likely suffer persecution if went back.

The claim was never adjudicated b/c A was granted pr in 1987 under an administrative program

But then in the same year A was convicted of conspiracy to traffic in a narcotic and went to prison.

In 1991, when on parole, A renewed his claim to Convention refugee status and govt issued a deportation order under Act that says pr convicted of offence of sentence of more than 6 months imprisonment imposed can be deported.

Board said that A was not a Convention refugee, and therefore could be deported.

A appealing to SCC now for judicial review b/c does not want to be deported.
Issue:
Is A excluded by Article 1F(c) of the Convention?

1) What is the standard of review to be applied to IRB decision?

2) How do rules of treaty interpretation apply to the determination of the meaning of Article 1F(c)?

3) Does A’s act of drug trafficking fall w/in definition of “acts contrary to the purposes and principles of the UN”?

Held:
Appeal allowed, the ATB did not decide the decision the right way, so send it back to them so that they can decide taking into account all and only the relevant factors. 
Discussion:
Bastarache (4:2) - standard of review
· Central inquiry is legislative intent of statute creating the tribunal whose decision is being reviewed ( “was the question that the provision raises one that was intended by legislators to be left to exclusive decision of the Board?”

· Originally had only correctness and patently unreasonable, then added the reasonableness standard. 
· Pragmatic and functional approach ( number of factors, none of which are alone dispositive and each of which provides an indication falling on a spectrum of the proper level of deference to be shown decision

· “Jurisdictional error” are errors on issues w.r.t. which the standard of correctness must be applied under the PFA ( the tribunal must make a correct interpretation and to which no deference will be shown
· Factors to be taken into account  
1. privative clauses – full privative clause suggests should show deference. A of privative clause does not automatically imply low deference if other factors suggest high deference. “final and conclusive” are key words indicating that a privative clause is a “full” one.
2. relative expertise – if ATB was constituted because of the specialised knowledge of the DM’s, then show deference, but expertise is relative not absolute, and must also consider the issue ( 3D analysis. But if this factor suggest deference, will even be deference on points of law – what is “material change” requiring notification in securities? 
3. Purpose of act as a whole and provision in particular – adjudicating rights (less deference), or weighing policy / rule making (more deference). Polycentric (interlocking and interacting interests) issues of protecting public, applying management rules, policy development etc ( leave that to expert ATB and be more deferent. But less deference if merely adjudicating inter-party dispute which does not invoke broader policy issues and implications. Look at the statutory purpose for all of that. 
4. Nature of the problem – question of law or fact? Less deferential on questions of law. But line between law and fact often unclear, sometimes mixed law and fact. If “not apt to be much interest to judges and lawyers in the future”, then is a question of fact. 

· The broader the proposition under challenge ( less deference.

· The further the implications of such decisions stray from core expertise of the tribunal, the less likelihood that deference will be shown.
Cory dissent:  
· Standard of review is correctness

· What constitutes act contrary to purposes and principles of UN for Convention purposes is question of law ( SOR =  correctness

Nanaimo (City) v. Rascal Trucking Ltd. (2000 SCC) (401)
Facts:
D got permit to deposit soil on ppy it leased from Kismet Enterprises but neighbours complained of dust and noise so City held public meeting and had a peng report and opinion from its counsel and eventually passed resolution declaring pile of soil nuisance pursuant to Municipal Act, s. 727 (then was s. 936) and ordered Kismet to remove it w/in 30 days. D didn’t comply

City passed second order for same thing except 15 days and said if not removed then would be at D or owner’s cost; both refused to obey and D blocked access to city to property.
Issue:
Interpretation of Municipal Act s. 727 and standard of review for municipal bodies
Held:
Discussion:
Major for Court

issue 1:  did s. 727 empower A to pass the resolutions?
· Legislature didn’t intend to expand the scope of s. 727 to allow municipalities to declare almost anything to be a nuisance and accept D’s submission that to construe phrase “or other matter or thing” as creating a third class of potential nuisance (beyond constructed things and things associated with handling, transit or storage of water) would effectively negate the purpose of including rather specific preceding language.
· The final phrase extends the two classes listed before it – from purposive interpretation an application of ejusdem generis limited class rule, the final phrase does not create an entirely separate and endless class of things that can be declared a nuisance. 
· Also, s. 725 gives municipalities authority to address nuisances via by-laws which is a more onerous procedure than passing resolutions. So if s. 727 phrase was meant to apply to anything municipality wanted, s, 725 would be redundant, and the legislature couldn’t have intended that

· BUT SCC concludes that pile of soil falls w/in first class of constructed/erected things so s. 727 did empower municipality to issue the resolutions.
Issue 2:  standard of review?
· Note how here they first decide what the correct decision was, then consider the standard of review. 

· Municipality must stay within powers conferred on them by provincial legislature.

· Considering municipality’s adjudicative function in this case, not its policy making ( adversarial hearing, application of substantive rules to individual cases and sig. impact on rights of parties.
· Should apply pragmatic and functional approach applicable to admin tribunals (Pushpanathan) b/c municipalities are also delegates of prov jurisdiction
· Court applies the PP factors.
· Here the municipality was applying principles of statutory interpretation in order to answer a legal question as to the scope of its authority ( question of law ( test is “correctness” 
· Also municipal body has no more institutional competence or expertise than the courts do to decide such a legal / jurisdiction question ( so expertise factor points to less deference. 
· Consideration of nature of municipal govt and suggests less deference. 
· Municipalities act as delegated government ( mix of executive and legislative powers exercising broad roles, so not specialised experts ( less deference. 
· Councillors are elected and deal with wide range of issues  ( not appointed for their expertise as are tribunal members in other cases ( less deference. 
· So the test is correctness.
· Nanaimo was correct in construing s. 727 as it did (had jurisdiction) ( I spoke to Angus after class, and he has a big issue with this: SCC said that city did have authority to make decision over the pile of sand. SCC says that whether or not have such authority must be decided on standard of correctness, and here the city correctly decided that it had authority i.e. the SCC says they had authority. Although there were no reasons given by the city, Angus said that everyone new that the city had decided that it had J b/c of the “other things” part of the statute, not the “buildings” part of the statute that the SCC said gave J – so the city had J, but not for the reasons the city thought it had J. But the SCC looks at it one level higher and says – did the city have J, yes, did the city find that they had J, yes, so the city was correct and therefore pass the standard of correctness.

· So on the question of J the city met the standard of correctness. 

Given that they had J did the city exercise their J reasonably
· This is the second question that must be considered  - have to reapply the PP analysis to decide if the decision was made properly ( look at standard on which courts may review the intra vires municipal decisions i.e. the way they conducted the manner and elected councillors. 

· Municipal councillors are elected and so are more conversant with exigencies of their comm. than are the courts; often balance complex and divergent interests in arriving at decisions in public interest so are expert and  intra vires decisions should be reviewed on deferential standard of patent unreasonableness
· Nanaimo patently unreasonable here?  no
Ratio:  
· Standard of review for intra vires municipal decisions is “patent unreasonableness”
· Standard of review for deciding jurisdiction (i.e. if intra vires or not) for municipalities is “correctness”

Law Society of N.B. v. Ryan (2003 SCC) (406)
Facts:
Is a statutory appeal from the decision of a professional disciplinary body to disbar a lawyer whose conduct, all parties admit, amounted to an egregious departure from professional standards of practice.

The lawyer was asked to represent two people in wrongful dismissal suit and then pretended to for 5.5 years but did nothing, and eventually made up fake court reasons. 

The lawyer admitted fault and the law society was only deciding punishment. 
Issue:
1. What is the appropriate standard of review for disciplinary sanction imposed by DC in this case?

2. If reasonableness simpliciter is appropriate standard, does level of deference involved in that standard vary according to the particular circumstances?

3. Should the lawyer have been disbarred? 

Held:
Appropriate standard of review is “reasonableness” from pragmatic and functional analysis and viewed as a whole, decision of disciplinary body is supported by tenable reasons that are grounded in evidentiary record and so it wasn’t unreasonable decision.

Discussion:
Iacobucci for Court

Issue 1:  pragmatic and functional approach (Pushpanathan)
· PP applies to judicial review whether that review is by way of application to court or statutory right of appeal (Dr. Q v. College of Physicians and Surgeons)
· Note the use of terminology “the court should use a PFA to determine the degree of deference”, and PP was just one case that developed the PFA. 
· Only three standards of review:  correctness, reasonableness and patent unreasonableness 
· Pragmatic approach shouldn’t be unworkable or highly technical and if added fourth standard of review would be step towards this
· Pushpanathan factors applied:

1. privative clause/statutory right of appeal – no privative clause in act but is broad right of appeal on questions of law or fact and CA has broad choice of remedies on appeal – tends towards less deference, but if no privative clause doesn’t mean this if other factors say high deference (Pushpanathan).
2. expertise – reason to say that law society has no relative expertise since members are lawyers and lay appointees and judges often were bar members so know about ethical and other standards of practice; BUT reason to do have expertise:

a. Discipline Comm. has greater expertise than courts in choice of sanction for breaches of professional standards; current practising lawyers uniquely positioned to ID professional misconduct and to appreciate its severity.
b. lay persons on panel by statute and may be in better position to understand how particular forms of conduct and choice of sanctions would affect general public’s perception of profession and confidence in admin of justice

c. Discipline Comm. has relative expertise generated by repeated application of the objectives of professional regulation set out in the Act to specific cases in which misconduct is alleged

3. Purpose of Law Society Act and the disciplinary process – Discipline Comm. has broad discretion in respect of sanctions it may apply to meet objectives of the Act; Act clearly directs Law Society to undertake a balancing exercise and require the DC to choose among a range of remedial choices ( Dr Q: a statutory purpose that requires ATB to pick from range of remedies according to policy and balancing of issues in public interest ( deference. 

a. taken as a whole, legislative purpose of Act suggests a higher degree of deference to decisions of DC giving effect to legislature’s intention to protect the public interest by allowing the legal profession to be self-regulating

4. Nature of question in dispute:  fact, law or mixed? – mixed question here b/c involves application of general principles of Act to specific circumstances; highly factual though b/c bound to many factual findings and inferences about misconduct of Ryan and interests of public and profession

a. ( higher degree of deference given to DC

· Conclusion ( factor 1 says less deference, others say higher deference, it is not a mere counting, but in this case the SOR is reasonableness

Issue 2:  standard of “reasonableness simpliciter”

· If inappropriate to add a fourth standard to the three SOR already established, it would be even more problematic to create an infinite number of standards in practice by imagining that reasonableness can float along a spectrum of deference from correctness to patent unreasonableness
· Could get around standard if it floated – say “reasonableness” but actually apply correctness and explain by saying reasonableness floated at low deference end of spectrum
· So there is a spectrum of deference, and where you are on the spectrum defines the SOR that applies, but there is no spectrum of SOR. 
· Question for court when applying RS is: After a somewhat probing examination, can the reasons given, when taken as a whole, support the decision? (Southam).
· Ask if outcome supportable on the reasoning overall – do not do de novo hearing. 

· Party seeking review must positively show that decision was unreasonable.

· Court must stay close to reasons given and look to see whether any of those reasons adequately support the decision – respectful attention to reasons, but not outright submission.

· Can’t ask what court’s (i.e. the correct) decision would have been (esp. b/c often no right answer).

· Do not decide correct decision and then give a margin of error, don’t even consider what was correct, just look at their reasons and decide if the conclusion was reasonable. 

· Decision may have been unreasonable w/out being patently unreasonable, when the defect is less obvious and might only be discovered after deep searching or testing of the reasons given with the decision arrived at (Southam), but after reviewing decisions it is clear that could not have come to that conclusion using those reasons. 
· PU is when decision is “clearly irrational” or “evidently not in accordance with reason”.

· If is PU then no amount of judicial deference will let it stand. 

· The decision may satisfy reasonableness standard if supported by a tenable explanation even if explanation isn’t one that the reviewing court finds compelling (Southam).
· The RS test considers the reasons as a whole, not each element tested – do not ask if each step / element of the reasoning passes the reasonableness test. 
· Should not seize on mistakes that do not affect the decision as a whole. 

Issue 3:  application here
· Meet standard of review here, disbarment should stand
· CA disagreed with findings of fact of DC but they incorrectly applied the standard of correctness
Dr. Q v. College of Physicians and Surgeons of BC (2003 SCC) (415)

Facts:
Inquiry Committee of College found that Dr. Q. had taken physical and emotional advantage of one of his patients, Ms. T. and was guilty of infamous conduct. 

The College suspended him from practice for 18 months with stringent conditions for his return to the profession.
Case was very fact driven as the testimony of Q and T was directly contradictory. 

Issue:
Should the committee’s decision have been allowed to stand?
Held:
· Yes, the committee’s decision should be allowed to stand.

· Reviewing judge of BCSC exceeded limits of judicial review authorised by Act by engaging in a reconsideration of the Committee’s findings of fact and the BCCA erred in failing to set aside the order of the reviewing judge

Discussion:
McLachlin

Role of reviewing judge
· Must review decision with appropriate degree of curial deference but that didn’t happen here b/c judge didn’t determine standard of review and then apply that SOR to the decision and as a result the judge got the standard wrong and interfered unduly with Committee’s findings of credibility and fact.
· In a case such as this the court has to apply pragmatic and functional approach as per Pushpanathan b/c judicial review applies to review of admin decisions whether via JR application or by statutory appeal

· Inquires are made into the legislative intent against backdrop of courts’ constitutional duty to protect ROL.
· Cannot just look at single statutory provision and decide the scope of review, must always apply the PFA.

· Just like what the PEHR did for hearsay, the PFA does for judicial review – so could say that traditionally ministerial decision generally get high deference, but then still apply PFA – always, cannot just look at privative clause and make your decision. 
Review of pragmatic and functional approach
· Four factors reviewed.
· Factors may overlap – aim is to determine legislative intent bearing in mind the courts have to maintain the ROL.

· Factor 1: statutory mechanism of review – are a range of possibilities. Silence is neutral and cannot assume low deference. 

· Factor 2: expertise is 3D, has the legislature given this issue to relative specialists? If often making such decisions may have acquired “institutional expertise”
· Factor 3:  Purpose of statute:

· Increased deference where legislation is intended to resolve and balance competing policy objectives or interests of various constituencies. Look at the provision and its context in the statute. 

· A legislative purpose that requires the tribunal to select from a range of remedial choices or admin responses, is concerned with protection of public, engages policy issues (broader discretionary power in statute linked to policy making) or involves balancing of multiple sets of interests/considerations will demand greater deference.

· Text like “having regard to all such circumstances as it considers relevant” ( suggests polycentric. 

· Reviewing courts should also consider breadth, specialisation, and technical or scientific nature of the issues which the legislation asks tribunal to consider – so this factor starts to overlaps with expertise i.e. factor 2;
· Legislative purpose that is not like the normal role of courts suggests that the legislature intended to leave the issue to the discretion of admin DM and militates in favour of greater deference.
· Factor 4: nature of the problem. In regular appeal of judicial decisions the nature of the problems is almost entirely determinative, but for ATB decisions that is just one of the factors. If more general application, or if more law based, then will be less deference. If mixed law and fact, consider the mix. 

Application to case at bar
· Standard of reasonableness simpliciter 
· Statute has broad right of appeal ( less deferent

· Committee no more expert than courts on issue in question suggests low degree of deference; 
· Purpose of statute leads to ambivalent result b/c process is quasi-judicial although purpose is to assign College role of balancing competing interests and multiple policy objectives.
· However the need for deference is greatly heightened by nature of problem – finding of credibility b/c question of fact
· The RS SOR was not adopted by reviewing judge; she applied SOR of correctness – and was wrong to do so. 
· So the SCC applied the SOR of RS and found that the decision of the college was reasonable. 
Jurisdictional review v intrajurisdictional review and privative clauses (423).

· Superior courts can review J errors by ATB’s.
· s.96 CA 1867 just says that governor general will appoint superior court judges, but this section taken to indicate that only superior courts can define their own J. 

· Privative clauses mainly used in labour and WCB, and can prevent intrajurisdictional review by courts. 

· PC’s that day that the ATB’s decision is final, do not mean that there is no JR, just that there is no right of appeal. 
· If want to limit the scope of JR to only J error, then need explicit PC, should probably use the words “final and conclusive”.

Jurisdictional oversight (425) 

Can review J error notwithstanding explicit “full PC”.
Pushpanathan tried to decrease the relevance of the word “jurisdiction”.

Six categories of J error:

1. Procedural error – breach of pf. Reviewed on correctness b/c relate to J. Courts often don’t even to SOR analysis when there was a pf error. 

The next three categories all relate to misinterpretation of statutory provision that circumscribes the authority of the ATB, but first have to be sure that the provision is actually one that circumscribes. 
2. Constitutional limits. Hard to know when ATB dealing with constitutional issue, but when they are, it is on a standard of correctness. 

3. Statutes external to ATB’s enabling legislation – this is when there is a restriction imposed by a neighbouring statutory regime. Court will draw the dividing line on a correctness standard. 

4. Enabling legislation may limit the ATB. The provisions of the enabling statute that are considered to limit remedial or procedural power are “minimised” by courts – don’t want to restrict the ATB. 

Then go on with the last two categories. 

5. Patently unreasonable decisions – cannot allow ATB to go beyond statute and re-write the enabling statute. Will not just consider the J giving provisions of the enabling statute, but the ATB’s entire decision making process. 
6. Unauthorised delegation of power. Attempts by persons who power has not been conferred upon by statute, to exercise power. 

Crevier v. Quebec (AG) (1981 SCC) (427)

Facts:
Professional Code governs 38 professional corporations listed in annex to Code and each required to estbl. a discipline comm.. to deal with allegations of prof. misconduct

Discipline Comm. has authority under s. 156 to impose range of sanctions such as reprimand or fine, but no authority to admit members to profession so not invested with any power to set standards for membership

Two members of a prof. corp convicted of one offence and applied to Professions Tribunal under ss. 162 and 164 and Tribunal found that Discipline Comm. have gone beyond its authority so members found not guilty.

s. 193 provides certain immunity for acts done in good faith by a discipline committee or an appeal tribunal in performance of their duties.

s. 194 is a privative clause ( not how a clause that says that no injunction will issue is a privative clause because it restricts how the courts can control the ATB. 

Issue:
SCC has to consider whether a jurisdictional issue, b/c can’t intervene and ignore privative clause if not error in jurisdiction

Can Professions Tribunal (estbl. By s. 162 of Professional Code) competently exercise powers conferred on it under s. 175 and under ancillary provisions such as s. 169 or by reason of such powers and having regard to privative terms of s. 194, would there be a violation of s. 96 of the BNAA in their exercise?

Held:
Provincially-constituted statutory tribunal can’t constitutionally be immunized from review of decisions on questions of jurisdiction (b/c of s. 96)

Can’t leave it to a provincial statutory tribunal, in face of s. 96, to determine limits of its own jurisdiction w/out appeal or review.
Discussion:
Laskin for Court

· No violation of s. 96 superior courts jurisdiction b/c tribunal’s sole function isn’t adjudicative such that tribunal can be said to be operating like a “s. 96 court” (Re Residential Tenancies)

· Where a provincial Legislature purports to insulate one of its statutory tribunals from any curial review of its adjudicative functions, and the insulation encompasses the jurisdiction , such provincial legislation must be struck down as unconstitutional by reason of having the effect of constituting the tribunal a s. 96 court
· SCC says that in Farrell v. British Columbia (Workmen’s Compensation Board) (SCC, 1961) the privative clause against judicial review only covered questions of law and not questions of jurisdiction and Board had jurisdiction
· Ability to make final decisions on questions going to jurisdiction is hallmark of section 96 courts ( Québec legislature violated sections 96 to 100 of Constitutional Act, 1867 by seeking to exclude jurisdictional review of Professions Tribunal

Trinity Western University (R) v. BC College of Teachers (SCC 2001) (433)

Facts:
TWU is private institution; accredited member of Association of Universities and Colleges of Canada and Council for Christian Colleges and Universities

TWU has B.Ed. prgm – four years at TWU and fifth year through SFU. Then TWU wanted to assume full responsibility for teacher education program; applied to BC’s Minister of Education, but BCCT formed so applied there but BCCT not ready to consider application so TWU withdrew and re-submitted later.

TWU philosophy described in “Responsibilities of Membership in the Community of TWU” document that is implemented through adoption of “community standards” that apply on and off campus and are object of a statement of acceptance by students, faculty and staff

Statement includes promise to refrain from practices biblically condemned such as homosexual behaviour.

TWU refused accreditation and appeals and still refused b/c of discriminatory practices.

Issue:
1. Did Council (BCCT) exceed its jurisdiction when it denied approval to TWU’s 5-year B.Ed. program, but taking into account TWU’s discriminatory practices?  (BCCT says is question of law so “correctness” applies)

2. If Council allowed to consider discriminatory practices, was there evidence of this and test is “patently unreasonable” one.
Held:
SOR is correctness – BCCT was incorrect to refuse the application. SCC upheld setting aside of refusal based on extent maj/min decided const’l issues at play

Discussion:
Iacobucci and Bastarache for 8 judges  
Issue 1
· BCCT empowered under s. 4 of Teaching Profession Act to establish, having regard to public interest, standards for education, prof. responsibility and competence of its members…

· this is the “public interest” that BCCT invokes as justification for considering TWU’s admissions policy

· TWU says BCCT not created to render judgment on acceptability of religious beliefs nor to enforce HR legislation in order to eradicate potential discrimination in the school system

· SCC says that schools are meant to develop civic virtue and responsible citizenship, to educate in environment free from bias, prejudice and intolerance so not correct to limit scope of s. 4 to a determination of skills and knowledge so BCCT did have jurisdiction to consider discriminatory practices and standard of correctness applied to decision b/c determinative of jurisdiction and beyond expertise of BCCT.
Issue 2: was decision of BCCT Council justified?
· standard of review ( both sides bending the factors of the standard of review analysis to say that it should be “correctness” or “patently unreasonable”.

·  BCCT says polycentric policy decision involving balancing of factors and competing interests, wide discretion expressly granted, legislature contemplated leaving decisions to Council ( PU

· TWU says purpose of decision to protect minorities and HR and expertise of Council doesn’t extend to these, Council is mostly school teachers with no expertise in balancing competing interests of society, no privative clause and s. 40 of Act gives right of appeal ( correctness. 

· SCC says absence of privative clause, expertise of BCCT on this issue, nature of decision and statutory context all favour a correctness standard. This same correctness standard that applies to existence of discriminatory practices also applies to whether they have created a perception that BCCT condones this discriminatory conduct (if BCCT was allowed to even base its decision on perception rather than actual discrimination).

· BCCT didn’t err in considering equality concerns (see Issue 1) so allowed to look to Charter or province’s HR legislation when making its decision about whether in public interest to allow public school teachers to be trained at TWU – guarantee against discrimination based on sexual orientation (Egan, M.v.H., Vriend, Little Sisters), BUT also required to consider issues of religious freedom (s. 15, s. 2(a))
· Issue is how to reconcile the two and must properly delineate scope of the rights and values involved to resolve this – BCCT right to consider impact of TWU’s admission policy on public school environment, but should have considered more than just discrimination against gays, but also impact of its decision on right to freedom of religion of members of TWU (effect on TWU and its students etc. is to prevent them from freely expressing their religious beliefs)

· now Court has to consider this b/c BCCT didn’t

· proper place to draw line is between belief and conduct so BCCT should have based its concerns on specific evidence and it didn’t

L’H-D, dissenting ( said that the BCCT’s refusal of accreditation should be upheld. 
· case about providing best possible educational environment for public school students in BC

· for Issue 1 agree with majority

· Issue 2:  standard of review – applying Pushpanathan says patent unreasonbleness (three factors here say patent unreasonableness and no privative clause)

· expertise – BCCT has relative expertise in area of setting standards for admission into teaching profession (characterizes nature of problem differently from majority to get this result)

· purpose of Act as whole – aim is more related to area of special expertise (teaching) than to legal matters and admin tribunal places a “protective role” vis-à-vis the investing public and plays role in policy devt; BCCT decision goes to heart of Teaching Profession Act’s reason for being

· polycentric decision, taking into account educational interests of teachers, students, parents, public; vague open-textured principles

· (characterizes nature of problem differently from majority to get this result)

· fact-based decision

· Misconception to characterize BCCT’s decision as balancing or interpreting HR values, an exercise beyond tribunal’s expertise – decision employed on relevant and undisputed Charter or HR value, that of equality in narrow context of appraising the impact on the classroom environment of TWU’s proposal

· equality is central component of public interest that BCCT charged with protecting in classrooms of prov

· not acting as HR tribunal and so not required to consider other Charter or HR values such as freedom of religion that aren’t relevant to public interest in ensuring that teachers have requisites to foster supportive classroom environments in public schools

· majority’s conclusion amounts to changing statutory mandate and function of BCCT into those of a HR body

· apply a two-stage approach where consider admin law first, (Pushpanathan factors) to see if deference due to BCCT and then assess Charter claims advanced by TWU

· Application of patently unreasonable here

· Whether or not TWU students’ signatures on Community Standards K reflect their true beliefs, not patently unreasonable for BCCT to treat their public expressions of discrimination as potentially affecting the public school communities into which TWU graduate wish to teach

· Public school teachers and those who administer and regulate public school system may have a positive duty to ensure non-discrimination in our public schools (Ross)

· Incidents of overt discriminatory behaviour are not evidentiary bais on which to test BCCT’s decision – concern of BCCT is about classroom environment and patently reasonable to conclude that there could be ulterior consequences for class environment if allow TWU accreditation.
Chamberlain v. Surrey School District No. 36 (SCC 2002) (449)
Facts:
Surrey refused to authorise books depicting same-sex parents for classroom instruction (School Board passed a resolution) 

Issue:
Was resolution within mandate of School Board under School Act and does resolution violate Charter?

Held:
Resolution was not w/in mandate of School Board so resolution should be set aside – so refusal to authorise was not valid, and board must reconsider bearing in mind the appropriate factors that the court told them about. 
Discussion:
McLachlin for 6 (of 9) judges

· Board failed to apply the criteria required by the Act and by the Board’s own regulation for approval of supplementary material

· Board’s decision is subject to review by courts, appropriate standard of review is reasonableness.

· As elected representative body Board is accountable to local community. That its decisions about which books to approve as supplementary learning resources may reflect concerns of particular parents and distinct needs of local community; requirement of secularism laid out in s. 76 doesn’t prevent religious concerns from being among those matters of local and parental concern that influence educational policy [Gonthier agrees with this part and with standard as reasonableness using pragmatic and functional approach]

· Even though are an elected body, usual manner of review under pragmatic and functional approach is necessary.
· Reasonableness as standard of review:

· No privative clause for deference (but only one factor and not high standard of scrutiny where other factors point to greater deference)

· Relative expertise – problem before Board requires Board to balance interests of different groups such as parents with widely divergent moral outlooks and children from many types of families and Board has considerable expertise here compared to a court ON OTHER HAND, decision of whether to approve books has a HR dimension and Board doesn’t have relative expertise compared to court (but depends on particular HR issue faced so maybe in other circumstances, admin body would have better expertise).
· Purpose of allowing Board authority to approve supplementary learning materials – to allow for local input and Board in best position to know what materials will best serve its area BUT tempered by School Act requirement that discretion to approve conform to norms of tolerance, respect for diversity, mutual understanding and acceptance of all family models found in BC.
· Nature of problem – issue doesn’t involve strict application of legal rules or interpretation, but situation requires Board to determine how to accommodate the concerns of some members of the community in context of broader program of tolerance and respect for diversity so attracts court supervision.
· So standard of reasonableness applies.

· Decision unreasonable if it is based on error that is “not supported by any reasons that can stand up to a somewhat probing examination” (Southam)

· Decision was unreasonable ( question remanded to Board for consideration of whether books should be approved according to criteria laid out in Board’s own regulation and curriculum guidelines and broad principles of tolerance and non-sectarianism underlying School Act.
Gonthier (with Bastarache), dissenting
· Standard is reasonableness based on pragmatic and functional approach

· But puts a lot more emphasis on HR considerations being treated with less deference by courts and on nature of provision including allowing local democracy to extend beyond uncontroversial matters

· Decision not unreasonable

LeBel
· Board’s decision patently unreasonable and allow appeal regardless of applicable standard
· usefulness of “pragmatic and functional” test limited outside adjudicative or quasi-judicial context

· Doubts that “pragmatic and functional” test appropriate as an overarching analytical framework for substantive judicial review in all administrative law contexts

· Four-factor “pragmatic and functional” test does not translate well into the context of a policy decision by an elected body where standard of review should be PUR

· Unnecessary to go through full “pragmatic and functional” analysis because decision unsustainable even on the most deferential standard of review

· Because competing “pragmatic and functional” factors often pull in different directions, the compromise standard of reasonableness will be the most frequent outcome of the balancing of those factors

· Yet the reasonableness standard may be the most difficult of the 3 standards to apply

· Overuse of the reasonableness standard may blur the separation of powers between the judiciary and executive
Barrie Public Utilities v. Canadian Cable Television Association (A) (SCC 2003) (453)
Facts:
CCTA seeks access to power poles to support cable lines; in past rented under private K, but haven’t been able to reach agreement recently and CCTA got order from CRTC to grant it access to Utilities’ poles on terms stipulated by CRTC i.e. CRTC issued order requiring utilities to give cable providers to specific power poles on certain imposed terms
FCA set aside order b/c held that s. 43(5) of Telecommunications Act doesn’t give CRTC jurisdiction over power poles of provincially regulated electric power companies.

Issue:
Should CRTC have granted the order giving access to the power poles?
Held:
Correctness standard applies, and CRTC decision incorrect
Discussion:
Gonthier (6:1)

· s. 43(5) of Telecommunications Act doesn’t give CRTC jurisdiction over power poles of provincially regulated electric power companies  
· Standard of review:  correctness using Pushpanathan
· privative clauses and statutory rights of appeal – no privative clause and there is statutory right of appeal so suggests less deference

· Relative expertise – question of statutory interpretation here (meaning of words “supporting structure of a transmission line”) and doesn’t engage special expertise of CRTC so less deference.
· Purposes of legislation and provision – policy functions of Act are much less in issue in s. 43(5) than elsewhere in Act; issue is not a polycentric one, question of whether s. 43(5) gives CRTC jurisdiction to hear parties’ dispute; less deference

· nature of problem – purely legal problem here (see relative expertise part)

· Meaning of s. 43(5):  can’t bear broad meaning CRTC argues for; doesn’t on its face include Utilities’ power lines and CRTC’s interpretation is at odds also if take in context of whole Act
Bastarache, dissenting
· Judicial review here requires separation of CRTC’s decision into 2 main questions:  
1) Constitutional question of whether any interpretation argued for s. 43(2) of the Act would make provision ultra vires of Parliament (under s. 92(13)); and 
2) Question of interpretation of s. 43(5) and exercise of its power in issuing decision.
· constitutional overtones inevitably drives towards correctness standard

· 1)  constitutional question

· Apply pragmatic and functional approach but will always get correctness standard

· 2) Interpretation of s. 43(5) by CRTC = admin decision

· Pushpanathan ( CRTC’s interpretation of s. 43(5) is question of law and appropriateness of specific terms in decision is question of mixed law and fact (standard for review of terms is reasonableness b/c admin body owed deference b/c w/in its area of expertise to make terms)

· interpretation of s. 43(5) is what is controversial

· two factors suggest low degree of deference: statutory appeal and legal nature of problem

· two suggest high degree:  relative expertise and purpose of provision

· standard is reasonableness

Application of standards of review:
· Question 1):  construing s. 43(5) to allow CRTC to permit access to poles of provincially regulated utilities does not render provision ultra vires
· Question 2):  Order was reasonable. Says that the effect of majority’s and CA’s approaches is a setback for Court’s jurisprudence on deference admin DMs and shifts Court towards lesser deference.
· Ratio of dissent: Crucial to separate constitutional question from general interpretive question. Failing to do so will permit even a merit-less question with constitutional overtones to “skew” the standard of review analysis towards correctness

Canada (AG) v. Public service alliance of Canada (SCC 1991) (460)

Facts:
Prison education services privatized and K said expressly that teachers were not employees of Crown

In form employees were private contractors, but Board adopted the view that “substance” was not “form”, and said that the employees were members of PSAC

Issue:
Does PSSRB have jurisdiction to decide that teachers working in Cowansville Penitentiary under govt K with Econosult Inc. were employees in public service w/in meaning of Public Service Staff Relations Act?
Held:
No deciding who is covered by the Act is a J issue, and SOR is correctness. 
Discussion:
Sopinka (6:1)

Standard of review:  

· Board was interpreting a statutory provision that confers or limits jurisdiction.

· Was s. 33 of Staff Relations Act and the word “employees” intended by Parliament to be left to the Board or is it a provision limiting jurisdiction?

· if it was intended to be left to Board, then standard is patently unreasonable

· if provision limiting jurisdiction, then standard is correctness

· Applying pragmatic and functional approach, conclude that Parliament didn’t intend to confer jurisdiction on Board w.r.t. labour relations of employees not members of public service and Board has assumed jurisdiction by error of law

· Application of standard:

· Wording of enactment: Board’s function by words of s. 33 is not to determine who is an employee but rather whether employees who come w/in the definition provided are included in a particular bargaining unit.

· purpose of statute/reason for Board’s existence: In scheme of labour relations involving a number of statutes here no place for a special category of de facto public servant so creation of this third category not in keeping with purpose of legislation

· Expertise: In providing clear definition of employees and employer subject to Board’s jurisdiction, not intention of Parliament to rely on expertise of Board to extend reach of this definition

Cory, dissenting
· Pragmatic and functional approach allows court to be flexible and deferential in approach to jurisdiction of admin tribunals in cases where tribunal has ruled on its own jurisdiction

· application of factors:

· wording – Board has broad powers to consider and resolve a wide variety of problems; decisions protected by privative clause

· in deciding whether teachers doing same work in same institution should belong to the same bargaining unit, Board was carrying out function that would seem to lie logically at heart of specialized jurisdiction confided to Board by Act

· purpose of statute – resolution of labour management disputes between fed govt and employees

· expertise – field of labour relations involving govt and its employees and in order to carry out its role, needs jurisdiction to determine who are members of bargaining unit

· nature of question – not necessary for Board to determine whether an employee is a member of the Public Service to carry out its assigned role
CBC  v. Canada (LRB) (SCC 1995) (466)

Facts:
CLRB decision was that CBC interfered with activities of R trade union, ACTRA in contravention of Canada Labour Code, s. 94(1)(a)

CBC told president and spokesperson for ACTRA and host of Cross-Country Check-up that he had to choose between job as host and ACTRA position b/c didn’t like position he took as spokesperson for ACTRA against free trade agreement (and this all during 1988 election).
There was a privative clause. 
Issue:
Was the CBC justified in telling the spokesperson to shut up or quit his reviewing job. 
Held:
No, CBC was wrong to do so. SOR if correctness b/c is an interpretation of statutes issue. 
Discussion:
Iacobucci (for 4 judges, majority is 8:1)

Standard of review

· generally speaking, where tribunal whose decision is under review is protected by a broad privative clause, its decision is subject to review on a standard of patent unreasonableness – as long as tribunal hasn’t committed a jurisdictional error and jurisdictional questions addressed by a tribunal are independently reviewed on a correctness standard

· in distinguishing jurisdictional question from questions of law w/in tribunal’s jurisdiction, Court has endorsed pragmatic and functional approach (e.g. Canada v. PSAC)

Application to this appeal
· wording – privative clause (s. 22 of LRC)

· CLRB must develop a coherent and workable structure for application of numerous statutory provisions that govern labour relations w/in federal jurisdiction and to make rapid resolution possible, courts can’t be overturning decisions whenever they disagree

· Applicable standard is patently unreasonableness if no jurisdictional error

· So what about jurisdiction error?  Were the questions of interpretation of “administration” and “representation” in s. 94(1)(a) jurisdictional questions?

· Courts should be reluctant to find a provision jurisdictional unless it is clear that it should be so labelled. Especially when dealing with tribunal as specialized as CLRB which need to resolve problems rapidly and with finality.
· CBC argues that issue is about purely political activities and this is clearly outside jurisdiction as not covered under s. 94(1)(a).
· Using PFA the court finds that first part of s. 94(1)(a) which requires Board determine whether the actions of the CBC amounted to a pf interference with admin of trade union or rep. by employees of that union is not jurisdictional in nature, so standard is patently unreasonable.
· To find otherwise would make virtually every unfair labour practice complaint reviewable.
· Broad privative clause that limits judicial review combined with wide powers of Board to deal with questions put before it, and the internal appeal procedure suggest that such issues are intrajurisdictional. 
· The terms at issue are not specifically defined in CLRC (unlike in PSAC) and Board has developed extensive jurisprudence relating to tests to be used - so special expertise necessary here.
· So it is a question of law intended to be answered by Board, not courts

· CBC argues that existence of Broadcasting Act and Journalistic Policy of CBC indicate that standard of review is one of correctness

· Curial deference need not be shown to an admin tribunal in its interpretation of a general public statute other than its constituting one (although leave open the possibility that where the external statute is linked to mandate and is frequently encountered by the ATB, a measure of deference may be appropriate) ( so use SOR of correctness when the are interpreting an external statute, unless ATB is very familiar with it. 
· Board may have to be correct in isolated interpretation of external legislation, but if decision is otherwise w/in its jurisdiction, standard of review will be one of patent unreasonableness

· CBC argues that it had to do what it did to fulfill its requirement of impartiality under Broadcasting Act
· SCC doen’t see any provision in that Act that expressly or impliedly impose obligation of CBC to restrict ability of any of its employees to hold position of union president so as to fulfill its statutory mandate

· The board did consider the requirements of the Broadcasting Act in its analysis when considering if there was justification for the pf interference by CBC (as per its two-step process developed by Board’s jurisprudence in this area)

· So PU is standard here:  Board has exclusive jurisdiction to decide whether it was an unfair labour practice in this situation and fact that employer in this case is a creation of and governed by, an external statute doesn’t raise overall standard of review to correctness even though no deference is give to Board in its interpretation of the provisions of that statute.
Reasonableness of decision
· Have to ID what Board actually decided first – Board decided that ability of union to choose an on-air journalist as president and ability of union to have person whom it choose as president also act as its spokesperson were circumscribed by CBC and these activities found to be part of admin of trade union as per s. 94(1)(a)
· Was the decision so patently unreasonable that it can’t be supported by the relevant legislation? No.
L’H-D, concurring (with Gonthier)
· Agrees in substance with Iacobucci but not fully on standard of review where admin tribunal interprets an external statute
· Denying tribunal protected by full privative clause curial deference w.r.t. interpretation of an external statute seems inconsistent with jurisprudence of SCC re: standard of review of decisions of such tribunal
Sopinka, concurring
· Agrees with Iacobucci’s result, but does not agree that under s. 94(1)(a) the full range of labour activity is protected is a matter committed by Parliament to jurisdiction of Board
· If so, that would mean that Board could expand nature of activity that is intended to be covered by the subsection to include matters not related to labour relations.
· Therefore, provision is intended to limit jurisdiction and standard is correctness
· Agree with alternative ground of Iacobucci though that decision of CBC in refusing compromise proposed (step down as spokesperson but remain president of the union) violated s. 94(1)(a) and Board was not incorrect in finding so
McLachlin, dissenting
· Agrees that standard is patent unreasonableness for whether expertise of Board includes deciding if activity fell under CLC and if so whether choice put to journalist by CBC amounted to interference with union activities (but thinks that Board’s decision was patently unreasonable) BUT think that standard of review for interference with union activities justification is correctness b/c of involvement of interpretation of external statute
· w/in Board’s purview to decide if activity covered by CLC (so std. is patent unreasonableness) but as political statements not covered under CLC Board was patently unreasonable in deciding that they were
· if union’s activities had been covered, then CBC’s action would have been interference
· Functional test of asking what legislature intended (Biebault – as per Iacobucci)
· see this test as question-specific – can’t just go on to find on the whole patently unreasonable as Iacobucci does
· factors:  1) statute empowers board, incl. purpose of board, its scope, breadth of language used and p/a of privative clause; 2) board itself incl. whether has developed jurisprudence, how members are selected, how they participate in DMing, and experience or context that give them special advantages/insights; 3) nature of problem incl. whether it falls expressly or by implication w/in powers of board, whether answer requires special knowledge, whether is question of general application that court is better suited to deal with.
Syndicat des employes des production du Quebec et de l’Acadie v. Canada (LRB) (SCC 1984) (486)
Facts:
CBC went to CLRB to ask for order to prevent union from having overtime ban – said it was illegal strike, Board agreed and gave order for two locations and also ordered both parties to go to arbitrator to see if CBC could require overtime

Issue:
Did the LRB have the authority to deal with the dispute given that it was not technically a strike, could they order the arbitration. 

Held:
LRB could deal with the dispute, but they went beyond their J in terms of remedies when they ordered the arbitration. 

Discussion:
Beetz for Court

· Mere error of law distinguished from patently unreasonable interpretation of a provision AND from jurisdictional error

· Jurisdictional error relates to a provision that confers jurisdiction – describes, lists and limits the powers of an admin tribunal or which is intended to circumscribe the authority of that tribunal

· Excess of jurisdiction or refusal to exercise it and fall under Federal Court Act, s. 28(1)(a)

· Union agued that Board’s jurisdiction is essentially concerned with legality of a strike and so depends on the existence of a strike or else is acting beyond its jurisdiction. 

· Board said that none of the provisions it relies on have the effect of conferring powers that it exercised. Also said that jurisdictional error basis is limited to error regarding initial jurisdiction of body initiating a hearing.

· SCC said that the provisions that the Board had to interpret confer jurisdiction and the question is whether the Board has power to attach to such a declaration an order referring a matter to arbitration

· Error made by admin tribunal on a provision conferring jurisdiction will usually involve excess of jurisdiction or a refusal to exercise it

· Jurisdictional error includes error as to initial jurisdiction of an admin tribunal initiating a hearing and its power to resolve by declaration the question.

· JE also covers provisions that confer on it the power to add to its final decision orders arising out of the hearing and intended to give effect to its declarations by injunctions, etc.

· Board erred here in interpreting these provisions and exercised a power not w/in those conferred on it

· Standard is correctness once jurisdictional error established

W.W. Lester (1978) Ltd. v. United Assoc. of Journeymen and Apprentices of the Plumbing and Pipefitting Industry, Local 740 (SCC 1990) (495)

Facts:
2 construction companies with similar share ownership and principals operating side-by-side, one bound by collective agreement, the other not.

Lester sons and dad started second company and each hold 1/3 shares – is non-union; 2 more companies owned by family; sons work for both, guarantees for loans given by companies for each other, separate employees (except for secretary); one son prepares bids for both companies depending on whether union or non-union project

Issue:
Question is whether under LRA, the collective agreement is deemed to apply to second company.

Held:
Union won at Board and SC; lost at CA and here at the SCC. 

Discussion:
Mclachlin

· Issues are whether board had jurisdiction to enter into inquiry as to whether successorship had occurred and if so, whether their conclusion was patently unreasonable ( judgment here only deals with second issue

· Double-breasting can be covered by successorship provisions, but depends on if disposition of companies and interpretation of successorship provision in relation to facts here was patently unreasonable b/c no evidence to support the Board’s decision that a transfer or “other disposition” had taken place.

· In addition, construing successorship provisions as if they were common employer provisions (that Nfld doesn’t have) is contrary to precedent and patently unreasonable
· In almost all jurisdictions, something must be relinquished by predecessor business and obtained by successor to bring case w/in the successorship provisions. 

· “disposition” in section must mean that first company no longer has business or part of the business conveyed to the second company
· Review of successorship decisions in construction industry makes it clear that in all cases where successorship was established either a central principal left the first company or the first company is wound down or at least suffers a decline in business b/c of second company
· Sons expertise is equally asset of both companies and Lester didn’t relinquish their services and no loss of work for Lester resulted.
· So the successor provisions don’t apply, and the Board was PU to say they did. 

Wilson, dissenting
· Deference should be applied – grounded on sound judicial policy and common sense; unrealistic to expect courts to have requisite knowledge and skill to adjudicate properly on some of those regimes; supported by presence of privative clause, case law (e.g. CUPE v. NB Liquor Board)

· Only issue is whether Board’s decision was patently unreasonable – clearly arguable that Board’s interpretation of section of LRA is consonant with purpose and intent of overall legis. scheme and isn’t patently unreasonable

· Implication of deference in case law is that judicial review is not available simply b/c there is a disagreement over the tribunal’s decision on basis of conflicting interpretations of the relevant legislation – interpretation here can be rationally supported by the relevant legislation so isn’t pat. unreasonable

Canada (Director of Investigation and Research, Competition Act) v. Southam Inc. (SCC 1997) (525)
Facts:
2 dailies in Vancouver region, both owned by A; A wants to stem power of community newspapers b/c affecting its business so started a flyer service to out-compete community newspapers’ flyer services; community newspapers formed a rival group; began to buy up community newspapers

· ordered to divest itself of three weeklies by Director of Investigation and Research

· Tribunal found that Southam’s purchases hadn’t substantially lessened competition in the market for retail print ads in the Lower Mainland but found that it had on the North Shore so ordered it to divest itself of either North Shore News or Real Estate Weekly
Decision on the merits overturned at FCA b/c said error of law and so Tribunal entitled to no deference  

Issue:
Is decision of Competition Tribunal entitled to curial deference? 

Held:
Yes.

Discussion:
Iacobucci for Court

· Volumes of evidence and 50 witnesses and Tribunal went through all carefully and produced ~150 pages of written reasons

· Where statute confers a right of appeal, an appellate court doesn’t need to look at whether jurisdiction exceeded by breaching rules of nat. justice or being patently unreasonable; have to look at:

· Nature of problem – fact or law? 

· Mixed fact and law here – whether facts satisfy the legal tests; where facts at issue in some cases are so particular, that decisions about whether they satisfy legal tests do not have any great precedential value, likely to be mix

· if Tribunal ignored items of evidence that law requires it to consider, then erred in law, if considered all relevant evidence, but got wrong conclusion, then error of mixed law and fact

· Applicable law properly interpreted in light of its purpose. Purpose of Act better served by appellate deference to the Tribunal’s decisions.
· right of appeal to FCA – less deference sign

· Expertise of tribunal – most important criteria; Parliaments view that questions of competition law should be informed by people with special economic expertise – more deference sign

· but judges also included deliberately – less deference sign

· standard here should be reasonableness
· Standard of patent unreasonableness is essentially a jurisdictional test

· Unreasonable decision is one that in the main is not supported by any reasons that can stand up to somewhat probing examination 
· So court must look to see if any reasons support it
· Can be problems with evidentiary foundation itself (e.g. assumption w/ no basis in evidence or contrary to overwhelming weight of evidence) or in logical process of drawing conclusions from evidence (e.g. contradiction in premises or invalid inference)
· Diff. between PU and RS lies in immediacy or obviousness of defect
· RS is akin to standard used in reviewing fact findings by trial judges – clearly wrong.
· Tribunal didn’t act unreasonably in deciding that Southam’s dailies and community newspapers are in different product markets
· Remedy should be allowed to stand b/c matter of mixed law and fact and so standard of reasonableness applies. 
Baker v. Canada (MCI) (1999 SCC) (549)

Facts:
As above.

Issue:
Was discretion improperly exercised b/c of approach taken to interests to Ms. Baker’s children? 

Held:
Yes, discretion not used properly – did not consider all factors. 

Discussion:
L’H-D for majority

· Language in statute signals an intention to leave considerable choice to Min. on question of whether to grant H+C application

· discretion means law doesn’t dictate a specific outcome

· Consider approach to judicial review of admin discretion, taking into account the pragmatic and functional approach (e.g. Pushp)

· Discretionary decisions must be made w/in bounds of jurisdiction conferred by statute, but considerable deference given to DMs by courts in reviewing the exercise of that discretion and determining scope of DMs jurisdiction

· Privative clause?  none, and judicial review can’t be commenced w/out leave of FCTD under IA – certification of question of gen. importance before decision can be appealed to FCA ( lower level of deference

· Expertise of DM – formal DM is Min. ( greater deference

· Purpose of provision and Act as a whole – considerable choice by Min on H+C applications and “open-textured” legal principles and purpose of provision is to exempt people from Act( deference; decision relates directly to rights and interests of individual rather than balancing of interests of various constituencies or mediating between them ( less deference.
· Nature of problem – fact questions ( deference

· get to reasonableness standard

· Decision unreasonable?  Evidentiary basis for decision?  Flaw in logical process of conclusion drawing? (Southam)

· here should focus on issues arising from serious question of gen. importance re: the approach to be taken to the interests of the children when reviewing H+C decisions

· officer’s notes show that in approach taken to children’s interests, decision was unreasonable in sense of Southam; decision inconsistent with values underlying the grant of discretion.
· Statute says “humanitarian” and “compassionate” considerations and so request must be evaluated in manner respectful of these – attention to children’s interests are central humanitarian and compassionate values in Can. society

· maybe not primary factor…but given substantial weight, imp. factor and DM must be alert, alive and sensitive to them; not to say that they will always outweigh other considerations

· PFA approach applies to decisions of Ministers, not just admin tribunals

· Establishes that review of abuse of discretion may be in range along spectrum.
Suresh v. Canada (MCI) (SCC 2002) (556)
Facts:
Suresh came to Can. from Sri Lanka in 1990 and recognized as a Convention refugee in 1991 and applied for landed immigrant status; 1995, govt. detained and started proceedings to deport him on grounds that the was a member and fundraiser for Tamil Tigers, organization alleged to engage in terrorist activity. A challenged order for his deportation.

Issue:
Was the discretion exercised properly – what is the correct SOR w.r.t. ministerial decisions under section of IA at issue here ( Minister’s decision on whether Suresh is risk to security of Can. and if he faces a substantial risk of torture on deportation)?

Held:
Appeal allowed:  Pushpanathan to remain in Canada until new hearing complete b/c hearing didn’t provide safeguards required to protect his right not to be expelled to risk of torture or death (procedures for deportation in IA aren’t constitutionally valid).

Discussion:
· To deport a refugee to face a substantial risk of torture would generally violate s. 7 of the Charter and Min. must exercise her discretion to deport under IA accordingly; properly applied, legislation conforms to C
· Minister’s decision on whether refugee is a danger to security of Canada – patently unreasonable standard; applied Pushp – language of Act suggests a standard of deference and so do other 4 factors

1. privative clause – Parliament intended only a limited right of appeal although no privative clause ( more deference

2. relative expertise – Min. is DM so ( deference (Baker)

3. purpose of legislation – humanitarian balance of various interests and Min. in superior position than court to decide ( more deference

4. Nature of case – highly fact-based ( deference

· So patently unreasonable standard even though relates to HR and engages fundamental human interests.

· So use deferential standard with proper procedural safeguards and have requirement that any decision to deport meeting the constitutional requirements of the Charter.
· Decision on substantial risk of torture – expertise necessary, highly factual; attracts deference = patently unreasonable SOR. 
CUPE v. Ontario (Min. of Labour) (SCC 2003) (561)
Facts:
Ont. Min. of Labour appointed retire judges as chairpersons of boards of compulsory arbitration for hospital and nursing home workers and Ont. CA concluded that appointment could “reasonably be seen as an attempt to seize control of the bargaining process” and to “replace mutually acceptable arbitrators with a class of person seen to be inimical to the interests of labour”
Issue:
Was the decision of the minister PU?

Held:
Yes. 

Discussion:
Binnie for Majority

· Standard is PU but Min.’s approach to his power of appointment was patently unreasonable

· Court’s task on jud. review is not to isolate the issues/determinations that go into appointing labour arbitrators, but it is convenient to group these issues in order to facilitate jud. review of the decision

· Only Min.’s exercise of discretion in making appointments that need to use PFA for b/c pf stuff is always reviewable by courts – some factors overlap in analysis though.

· Privative clause, legislation wording of power of appointment and expertise of Min. and officials about labour relations and its practitioners all call for considerable deference; unions say that focus on job section designed to do means Min. not promulgating broad policy and balancing factors, just doing what parties could do for themselves if they agreed so means less deference

· Standard is pat. unreasonableness

· When a decision gives rise to pat. unreasonableness:  ID’s point where no amount of curial deference can justify letting decision stand

· If could conclude that different Ministers of Labour, acting reasonably, could have come to different conclusions about the need for expertise and general acceptability in the labour relations community to chair arbitration boards, and then find that this Minister’s approach was w/in range of reasonable opinions, then would defer to his choices

· Don’t reweigh factors, but can have regard to importance of factors that have been excluded from consideration

· Union alleges two breaches of discretion in decision:  that Minister didn’t restrict himself to list of arbitrators established under the old LRA, and that he rejected labour relations expertise and broad acceptability w/in labour relations community as criteria.

· SCC says not necessary to appoint from lists,  so not doing so was not PU.

· But Min. rejected key criteria and substituted another one (prior judicial exp.) and this is PU.
Bastarache, dissenting

· Min. of Labour didn’t make appointments that were patently unreasonable.

· Uses different approach to Binnie wrt judicial review of discretion.

· Balance of factors says pat. unreasonable standard and inappropriate under PFA to separate Minister’s interpretation of the scope of his power under the Hospital Labour Disputes Arbitration Act from ultimate appointments
· Some provisions w/in same statute may require greater deference than others, but doesn’t follow that exercise of a discretionary power under a single provision like here, should be views as “the product of a number of issues or determinations”
· Binnie cites CBC v. Canada LRB to say that single admin decision has parts that are independently reviewable on different standards, but that is distinguished from case at bar b/c involved looking at decision that required interpretation of an external law, which is not the case here. 

· For judicial review to be workable, courts usually operate on the assumption that can isolate a single decision to be reviewed.

· Pushp factors:

· privative clause here

· expertise & purpose of provision and Act as a whole – language and expertise needed for labour context demand deference

· appointment of arbitrator is highly fact-based and contextual

· Was appointing retired judges pat. unreasonable?

· disagree with Binnie as to what relevant criteria for exercise of discretion are

· In clearest of cases, criteria constraining exercise of a discretion will be in the legislation or in regs or guidelines. In other cases the criteria are derived from purpose and context of the statute but be careful about implied factors

· Here the legislation doesn’t say much so are there other relevant factors that can be inferred from the legislative context?

· factors must be immediately identifiable or obvious if going to find decision was PU.

· The brief by CUPE shows that need for labour relations expertise and broad acceptability are not obviously relevant.
· Act called for Min. to reach his own conclusion, not to consider a specific determining factor, so Binnie has effectively read out of the provision one of its most imp. elements

Yhap v. Canada (MEI) (FCC 1990) (579).

Facts:
Application for certiorari to quash decision of immigration officer at H+C hearing. The officer decided that insufficient H+C grounds existed for accepting application for PR.

Also seeking mandamus to provide full and fair review of applicant’s H+C claim.

Issue:
Main issue here is allegation that Min. has unlawfully fettered discretion of her officers to consider applicants’ cases pursuant to s.-s. 114(2) of IA by establishing “policy” directives and guidelines 

Held:
Application allowed – was improper fettering. Certiorari quashing decision of imm. officials and order mandamus compelling Min. to provide applicant with full and fair interview of his H+C claim in accordance with the law.
Discussion:
· Applicant says that should be considered under policy about the People’s Republic of China, but Min. says he applied for refugee status so is not eligible for that policy b/c it is under a diff. programme.
· No basis for conclusion that refusal was unfair. Unable to find that mandamus is available to force Min. to change terms of the policy and apply it to the applicant. There must be a duty, w/out discretion, on person against whom order is directed to do the thing ordered.
· Discretion conferred by s. 114(2) of IA isn’t to be exercised by Min. and officials subject to inflexible and self-imposed limitations.
· Although an expression of flexible general policy such as that in Immigration Manual is lawful
· Criteria for H+C interviews are in a document and although Min. argues that there is nothing that prevents consideration of other factors, the evidence suggests that officers have not been doing so.
· Flexibility is important in adoption of policy or guidelines as means of structuring discretion.
· Discretion afforded to imm. officer by s-s. 114(2) is wide and Imm. Manual helps officers in assessing these claims.
· FCTD recognized the flexible and variable nature of the application of the section, but the policy guidelines in dispute are rigid and inflexible.
Mt. Sinai Hospital Center v. Quebec (Min. of Health and Social Services (SCC 2001) (589)

Facts:
Appeal of refusal for a permit for the Center to have short-term beds and move to Montreal

Ministry promised Center that it would formally alter the permit once the Centre made the move

Minister refused permit b/c said that short-term beds must be coupled with enhanced diagnostic and treatment facilities that R had not proposed and that Minister was not prepared to fund

action in mandamus asking that court order Minister to issue promised permit

Issue:
Was the refusal to grant the permit PU?

Held:
Binnie said yes. 

Discussion:
Binnie, dissenting

· This goes to substance of decision as opposed to process (so can get a substantive remedy as Hospital wants here)

· Review of abuse of discretion ranges along spectrum (Baker) but decisions of Ministers of the Crown in exercise of discretionary powers in admin context should generally receive the highest standard of deference ( pat. unreasonableness and this case shows why

· In Can. courts have taken view that it is generally the Minister who determines whether the public interest overrides or not ( unless pat. unreasonable

· Minister’s decision was patently unreasonable in terms of public interest he and predecessors had defined over a period of 7 years of consultation, encouragement and assurances to R and in total lack of regard for implications for R for the Minister’s broken promises

Bastarache for majority

· Govt’s behaviour , while not rising to level of issuing an acquired or implied permit, did result in exercise of Min’s discretion by encouraging Center to move and promising modified permit, etc. – by doing that decided that was in public interest to give Center a permanent permit

· Triggering event of exercise of discretion was Centre’s move to Montreal

· Level of deference given to discretionary decisions is high, but not a situation where exercise of Min.’s discretion under review – what is at issue is reversal of exercise of discretion and Min.’s discretion spent/exhausted by time refusal made
· BUT did Min. have gen. discretionary power to reverse original exercise of discretion here?

· No; Min. can’t now invoke a vague ungrounded funding concern as reason for reversing a prior exercise of discretion AND Min.’s behaviour since permit refusal is inconsistent with finding that exercise of discretion has been reversed

· Min.’s subsequent obligations are to issue modified permit; appeal dismissed
Chamberlain v. Surrey School District No. 36 (SCC 2002) (601)
Facts:
Surrey SD banned same-sex parent books

Issue:
How useful is the PFA

Held:
LeBel says it should not be applied mechanically because it is sometimes inappropriate. 

Discussion:
LeBel

· Concur with majority disposition; Boards decision can’t be upheld b/c even on most deferential standard of review, it was patently unreasonable

· Concerns about treating the pragmatic and functional approach as overarching analytical fwk for substantive JR that must be applied in all admin law contexts, incl. those w/out adjudicative DMs, which is where approach developed 

· So where, as here, have elected Board, the PFA obscures the real issue before reviewing court

· may lead to practical difficulties and uncertainties about proper basis for JR

· e.g. here expertise and privative clause not relevant

· Almost all standard of review disputes will have contradictory factors so most frequent outcome of balancing these factors will be std. of reasonableness but this std. hard to apply

Toronto (City v. CUPE, Local 79 (SCC 2003) (605)
Facts:
Appeal by CUPE (dismissed) 

Issue:
Does the PFA really work?

Held:
LeBel says not always.

Discussion:
LeBel and Deschamps, concurring

· In case as this one where clearly a question of law of importance to legal system as a whole and outside adjudicator’s specialized area of expertise, unnecessary for reviewing court to perform detailed Pushp analysis

· Criticism of SCC as to whether conceptual basis for each of the existing stds has been delineated w/ sufficient clarity; most of it directed to confusion between unreasonableness and pat. unreasonableness

· Review here interplay between correctness and PUR and distinction between PR and UR

· Constitutional, HR, civil liberties and questions of law of central importance to legal system as a whole (e.g. issue of relitigation) usually fall on correctness std. BUT in many instances, std of review w.r.t. application of gen. common or civil law rules by specialized adjudicators should be one of reasonableness
· Leading definition of PU emphasize magnitude of defect necessary (e.g. PSAC) OR immediacy/obviousness of the defect (Southam)

· Law Society v. Ryan draws on both definition as does Binnie in CUPE v. Ontario
· Court should not ask what correct decision was in assessing PUR (Ryan)

· At times, Court’s application of PU may leave it vulnerable to criticism that it is in fact implicitly doing what it explicitly rejected – intervening in decisions that are in its view incorrect so line between PUR and correctness gets blurred

· Leading definition of UR vs. PUR are on basis of rel. magnitude of the defect and to the immediacy/obviousness/relative invasiveness of review necessary to find it.
· practical and theoretical difficulties with maintaining a distinction between PUR and UR based on the magnitude of the defect/degree of irrationality

· essentially the question under both stds. is whether decision of adjudicator was taken in accordance with reason and hard to distinguish meaningfully between these two stds

· problems with immediacy or obviousness of defect criteria

· How invasive a review is OK? court itself seems to probe a lot to find defect although says PUR standard

· Is it meant to apply to defect in terms of its transparency on the face of the decision OR in terms of the ease with which once defect is found, it can be identified as severe?  Ryan says that PUR defect once identified can be easily seen to be bad (i.e. magnitude is obvious)

· Problems mean that both stds will be applied pretty much the same b/c they are pretty much the same thing…

· On assumption that can distinguish effectively between an UR and PUR decision, there are situations then where an UR (i.e. irrational) decision must be allowed to stand and doubt that such an outcome could be reconciled with intent of legis. (and goes against doctrine of legislative intent)

Voice Construction Ltd. v. Construction & General Workers’ Union, Local 92 (SCC 2004) (623)
Facts:
Major for majority:  reasonableness std applied to labour arbitration award at stake in this appeal and considered arbitrator’s conclusions to be reasonable and allowed union’s appeal and restored arbitral award

Issue:
Does the PFA really work?

Held:
LeBel says not always.

Discussion:
LeBel and Deschamps, concurring

· Agree with disposition of appeal and std. and interpretation here but have a few more comments…

· Court has history of applying PUR std in reviewing decisions of labour arbitrators but here reasonableness is fair – BUT remember my comments in Toronto v. CUPE that time for Court to re-evaluate the appropriateness of using PUR and UR

· PUR is inadequate standard that provides too little guidance to reviewing courts and difficult in practice to distinguish from reasonableness so should get rid of it.
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