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3 hour exam + 15 minutes reading time.

3 questions. Beware, questions will likely cover the entire course. 

Will be very practice based exam – practical, no theory questions. 

May be various options that could be used in the fact pattern, and you should say what you want to do, and why you would not use other methods. 

Secondary materials:

Robinson, Debtor creditor law in BC ( three ring binder.

CLE has published some materials.

CR Dunlop, Debtor Creditor law in Canada. 

This is creditors remedies, but we will also look at the rights of debtors. 

Considering creditors who do not have security i.e. unsecured creditors. 

Consider the rights that limit the unsecured creditors. 

How do you turn a judgment into money. 

From a client’s perspective, being able to recover is key, just winning in court is meaningless if you cannot recover. 

Debtors rights limit what you can do as a creditor. 
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The statutes are important in this course. 

This course deals with unsecured creditors, apart from liens, but all we need to know is that secured creditors beat unsecured creditors. 

Split between pre and post judgment remedies.

Three policy considerations that permeate the course. 

1. Just debts ought to be paid. 

2. There ought to be protection for innocent third parties. Creditors ought not to be able to collect their debt from a third person. So cannot collect from wife if husband owes you money. 

3. There ought to be some equitable distribution of the assets of a debtor that has multiple creditors – but this is not a strong principle, although it does apply in bankruptcy. TEIB will distribute the assets on a pro-rata basis. But often it is first come first serve, the active and aggressive will get more. Speed and efficiency is key when the policy of equitable distribution is not applied. 

Chapter 1 - Regulation of the Credit system

This chapter considers the rights of debtors. Exam question may require you to advise the debtor. Also creditors must know the limits of what they can do to debtors. 

Most debts are collected without lawyers getting involved. 

Credit has only been around since after WW2 and grew a lot in the 1960’s.

How is credit controlled in BC:

· There is legislation in BC that regulates certain types of transactions that create debt. 

· We control the credit rating system.

· We have legislation that provides for debt counselling and mediation. 

· We regulate extrajudicial collection of debt. 

Regulation of particular transactions

There was a set of consumer legislation that was then amalgamated into the Business Practices and Consumer Protection Act (BPCPA). This act regulates transactions from which debts can arise.

Part 2 of the act deals with unfair practices. 

P35 of the statutory materials has a key definition: consumer transaction = the supply of goods to a consumer for purposes that are primarily personal, family or household. 

Regulate two types of transactions: deceptive acts and unconscionable acts by the seller.

P36, s.4(3)(a) considers deceptive act or practice. Is a broad definition that gives examples. 

Supplier cannot misrepresent. 

You can report deceptive acts to the director, could be subject to quasi penal consequences, the transaction could be set aside. 

There is now a body called the “authority” who you can complain to, and then they will investigate. 

Cannot say that goods have a prior usage that is untrue e.g. mileage on car. 

Cannot say product is available when in fact that product is not, and then the seller tries to substitute in another product. 

Cannot say that repair is needed if it is not.

Cannot exaggerate a material fact, or fail to state a material fact. This is often not complied with, so is well intentioned legislation, but may not be very practical. 

Cannot lead person to believe that there is an advantage that there is not, like that you are going out of business, and so prices are low, when in fact you are not. 

Then the statute also lists unconscionable acts.

Cannot subject the consumer to unreasonable pressure.

Did the supplier take advantage of the consumer’s inability to protect his own interests, say b/c of language or ignorance. 

Cannot “rip someone off”.

There are shifting burdens in the act, if there is an allegation of an unconscionable act, the supplier has to show that it was not. The same is true for deceptive acts. 

So the legislation aims to protect consumers. 

So you could use this statute as a way to get out of the transaction, say that it was an unconscionable transaction. 

Remedies could be setting aside the transaction, damages, penalties, laying complaints, offence. 

There are provisions that deal with the cost of credit, but most of these sections (in part V of the act) are not in force. These provisions require the supplier to tell the consumer about total cost that will be incurred including all of the interest. 

Control of the credit rating system

This aims to persuade creditors to not give credit to those with bad credit risk. 

Credit report allows creditors to be forewarned. 

So we protect consumers by discouraging creditors to not lend to those who have trouble paying. 

Credit reporting agencies give prospective creditors information about consumers. 

Equifax is a popular credit reporting agency. 

Privacy legislation affects the credit reporting system. 

Part 6 of the BPCP act covers credit reporting. 

In most cases you have to have the consent of the prospective debtor to get the credit report, usually in writing. But the government of Canada, law enforcement, the court, the director of the BPCP do not need consent. Not how the consent requiring provision (s.107(1)) applies only to s.108(1)(a).
Even if have consent, you are still limited on what you can do with the information.

Must be used only for extending credit, collecting on debt, tenancy agreement, evaluating employment, underwriting insurance, and a few more.

The contents of the credit report are also regulated (s.109). The information must have the name and address of the source of the information i.e. who the credit agency got the information from.

There must be evidence supporting the reliability of the information in the credit report. 

Information about a legal proceeding cannot be included if the individual is only a nominal defendant. 

Cannot include legal proceeding information if the proceeding is statute barred, or if the judgement is more than 6 years old, or bankruptcies more than 6 years ago. So there are restrictions. Cannot include criminal charge unless there was conviction. Cannot have race, belief, colour or political affiliation – it is supposed to be about ability to pay debt. 

s.110 ( if you are denied credit, then you can get a copy of the report that was issued by the credit reporting agency. 

s.111 ( you can contest the contents of the credit report in 100 words or less. Then the credit agency must include this explanation in the credit report. 

There cannot be false statements in the credit report. Can report the credit agency to the director if they refuse to delete a false and misleading statement that is on the credit report. 

So anyone can report anyone to the credit agency, and you may get a black mark on your credit report, but the credit agency must have a reasonable basis for accepting the story and indicating as a debt. So they will likely believe visa and mastercard, but if it is a private caller, then credit agency will want proof that there is actually an unpaid debt. 

Provision for debt counselling and mediation

Debtor assistance act is on p121 of the statutory materials.

This is seldom used in practice, and targets very small debts, so does not involve lawyers. 

When there is a debt which is not being paid the debtor can get advice and counselling. 

There is also mediation, and assistance by debt pooling. 

Counselling and mediation is about helping the debtor to budget and pay his debts. 

Pooling is where a collection agency tells the debtor to make monthly payment to the debtors assistance branch who will then pay portions to all of the creditors. But the problem was that creditors could opt out and explore other remedies. 

Some of the collection agencies charge the debtor, but there are others that are employed by the creditors. 

The value of debt pooling is that you can keep the debtor out of bankruptcy (avoid the stigma). 

Under the Bankruptcy and Insolvency Act, the debtor can make a proposal on how he will pay to avoid bankruptcy, but if it is not accepted then you will end up going bankrupt. 

Should advise your client that they could spend money chasing and then the consumer or company will go bankrupt. Client may want to push the person into bankruptcy to set an example, but ensure the client makes and informed choice.

Regulation of debt collection

Act used to state that regulations would define the hours at which you could not call debtors, but the regulations never came into force.

But now under the BPCP there are limits that are in force that limit when you can call debtors, so don’t call at the wrong time. 

There is a difference between not willing and not able to pay. Often debtors will be very nice, but they may be being sly, are they unwilling or unable?

If they are truly unable, then you should save your energy, and work a compromise. 

Start with demand letters, then phone calls.

Collecting the debt from the wrong person can happen.  

Sometimes collectors make threatening or abusive phone calls, or try to collect when the debt has already been paid.

Debtor can demand that all correspondence has been in writing. Then if collector calls again you can report them. 

The criminal code has provisions that apply s.346 and s.372 – see p1003 of the materials.

s.346 covers extortion, but it is not a threat to say you will institute civil proceedings (but what about reporting to a credit agency?).

s.372(1) prevents you from conveying false information with an intent to injure.

s.372(2) prevents indecent telephone calls that alarm or annoy.

s.372(3) prevents harassing telephone calls. 

Could rely on civil claims of conversion, defamation etc., but then they passed the Debt Collection Act, which has been updated and incorporated into part 7 of the BPCP.

Part 7 applies to lawyers. Harassment is defined in part 7, cannot contact anyone too often. Cannot use coercive language; be careful of your tone of voice. 

s.116 – must not communicate or attempt to communicate at the debtors place of employment, but there are a few exceptions. 

You are now required to send a letter before there is any verbal contact, and wait 5 days before you call. It is not enough that your client sent a demand letter, the person that calls must send a letter. Then the letter must say who you are counsel for and the amount of the debt. 

If debtor says that must talk to his lawyer, then that is what you must do. 

If you are counsel for a debtor, tell the debtor to tell the creditor to call you, and then you just tell them that they can call if they want, but they are not going to get paid, then they will get lost. They will not sue on a small debt. Collection agencies operate on a 50% basis, and will not take small claims to court. 

s.118 – deals with the time of communication. Off limit times are stat holidays, Sundays (apart from the afternoon), other days except between 7 a.m. and 9 a.m.

s.120 – can try to collect more than the debt owing, but if have credit agreement that says can collect interest and legal fees, then can collect those, but not if there is such an agreement. 

If the debtor tells the creditor that they have the wrong guy, then you must investigate before you can continue. 

Collector cannot threaten to bring legal proceedings unless you have instructions from the client to do so, so make sure that you have such instructions from your client before you do so. 

Fines, damages, report to the authority, offence, may result if you breach the statute.

Canadian Bonded Credit v Carlson (not in the case book).
Collector tried to collect money for a debt that they did not owe, they only owed other debts.

The C’s were on welfare. 

Collector was abusive and court found that behaviour was bad, and awarded the C’s $1000 for nuisance and humiliation. 

Kindle v James (not in the case book).
Seizure of a car from the property of the debtor when there was no one home.

You are only supposed to seize when they are at home.

The car did not belong to the debtor. 

The bailiff then crashed the car. 

Damages for conversion and breach of the debt collection act. 

Beware whether the debtor sold the property, don’t seize it if there was a sale. 

You must plead a breach of the act. 

Punitive damages can be awarded.

All the limits discussed above for debt collection apply to both pre and post judgement debts. 

Judgements without civil actions

Can get a civil judgement w/o having commenced a civil action. 

Under the CCC, you can be a judgement creditor w/o having started a civil action. S.738 of the CCC and s.741 are on pages 4 and 5 of the case book. 

Where there has been damage to or loss of property, the court can order restitution for the replacement of the property.

In the case of bodily harm the court can order loss of income restitution. 

With a s.741 order you can file it in any civil court in Canada, and it will be enforceable as if it is an order of the civil court.

Such orders may be made upon a criminal conviction for fraud, why bother with a whole civil case.

London Life

You still have a civil remedy, but it will be reduced by the amount of the restitution order. So you can sue if you think that the criminal judge did not fully compensate for what you lost. 

Zelensky (p4)

Challenged the constitutionality of the provisions, but they were upheld as ancillary to the CCC.

Creditor Assistance Act:
This is more common than restitution orders. It attempts to abolish the priority order among creditors and shares the proceeds. Is used when the judgement debtor has a number of judgement creditors, and one of them has a writ of seizure and sale. When the sheriff executes the writ, and then sells, they then record a “levy” in a book under the name of the debtor, but cannot give the money to the creditor who got the writ, until 30 days have passed. If other writs are given to the sheriff in this time, then there is a pro rata sharing. Sheriff can often have many writs before have even recovered any money. If there is not enough money to pay the debts, then the sheriff must go and get more stuff to seize to cover the total value of all of the writs. The key under the Creditors Assistance Act, is that it only applies to writs of seizure and sale. Also there is a process under this act for an individual who is a creditor who has not yet started an action, to obtain a certificate and share in the proceeds that have been obtained. So this is quite different to the CL.

We should read the provisions of this statute – students find them confusing.

You levy money only when the seized property is actually sold. 

Execution creditors are those that have given a writ of seizure and sale to the sheriff, or a certificate, within one month of the entry of the notice. 

s.6 deals with the certificate process. 

s.7 – read this one. 

s.6(1) is important, if there was a writ, and the goods are seized, and the debtor has still not paid on that writ within specified time limits, then you can file your certificate with the sheriff. 

If you are later than 30 days after the levy, then you will not get any of the proceeds. 

If there is a shortfall b/c of the certificates, then the sheriff must go and seize more – so here the certificate, which is not based on a judgement, may lead to seizure. 

We will look at s.23 later in the course – it is important. 

Certificates are also good b/c you can enforce them and make the sheriff garnish the debtor. 

So there is a process under the Creditors Assistance Act under which a creditor can share in the proceeds of seized goods, w/o even starting an action. Certificates are good for 3 years. So this could be a good and cheap way to proceed. If you miss one levy, then you can use your certificate on the next levy.

You can search the sheriffs office to find out when the seizures occur, but it will cost a bit of money (approx $50) to do the search. 

Notes from p7 of materials

In order for a creditor to use the CAA, the debtor must have allowed execution on his property (so there must have been a writ of seizure before the creditors can start applying for certificates), and then not paid for 20 days. 

s.6(1) of the Creditors Assistance Act. Says that other creditors can “make their claims for their debts, whether due and payable or not”, so a creditor can apply for a certificate when he anticipates that the debtor will default, does not have to wait for actual default. 

When the conditions are met, the creditor swears an affidavit, becomes a “claimant”, and serves the certificate on the debtor. 

If after the claimant serves the debtor, another creditor or the debtor contest the claimants claim, then the claimant must respond within 8 days, or the claim will be cancelled, but then the claimant can start a regular civil action. 

The certificate is very inexpensive to obtain, and can lead to execution and garnishing, although the funds will be shared between creditors. 

The creditor has to deliver his certificate to the sheriff so the sheriff can include him in the pro rata. 

Chapter 2 - Prejudgement remedies

These are used once the case is commenced 

Lister v. Stubbs ( CL rule is that P cannot get an injunction to restrain a person who is alleged to be a debtor from parting with his assets. This rule still applies. So debtor can use his assets in the ordinary course of business. 

But we do have two prejudgement remedies. They both require the creditor to have commenced an action, and both freeze assets until the plaintiff creditor gets judgement, and neither give the creditor any interest in the assets, the assets are just frozen to ensure they are preserved. 

But they are different because of the type of property they can freeze.

A garnishing order freezes a chose in action i.e. a debt, and has that money paid into court prior to judgement being obtained.

A Mareva injunction has no, or very little, limitation on the property that the court can render subject to the Mareva injunction. 

So a garnishing order is more limited, but is much easier to obtain. 

Prejudgement Garnishment

Prejudgement garnishing orders (PJGO) are secure because they are paid into court. 

If you want money from A, but B owes A money, then you can make B the garnishee, and have that money paid into court by B. If B resists, you can get a garnishing order absolute to force B to pay the money into court. 

A basic bank account is considered a debt, so can garnish that money. 

Can get a PJGO from the registry. No court appearance is required. There is a standard form of order that is obtained on affidavit evidence. The register decides if it should issue, and if it does you take it to the bank. 

Can only garnish a debt that is due and owing i.e. B must owe A the money. 

You cannot get a PJGO for a damages claim, it must be a liquidated claim. 

Mareva injunction

Nothing is paid into court, but is an order that D will not dispose or encumber his assets. But if the D leaves the country etc then you have no remedy even though he breached the court order. Have to go before a judge to get a MI.

MI’s are not very common, but prejudgement garnishing orders are very common.

There are lots of cases in which PJGO’s are challenged. 
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Prejudgment Garnishment and Mareva injunction both require action to have been started. 

MI = application before judge

PJGO = desk order from registry. 

Both of them freeze assets.

MI freezes basically all assets. 

PJGO only freezes debt, or at least has it paid into court. 

MI is order against specific individual, enforceable by contempt of court action. 

Both give P a remedy before P actually gets judgment, so they are extraordinary.

PJGO

Garnishee owes money to the D. 

P has sued D for a debt. 

Assume Garnishee owes 100K to the D.

P will serve PJGO on the garnishee, that will require the payment into court of the amount on the order, say 50K. 

Money stays in court until judgment is given against the D, or until the claim is dismissed. 

The Garnishee will then only owe the D 50K.

The claim being alleged by the P against the D is more important. What type of claim will support a PJGO?

Clearly it must be a claim for money, not for an injunction or some other such remedy.

COEA is important. S.3(2) ( application can be made without notice. Should not tell D that you are about to garnish their bank account, they will just move the money out. “A plaintiff in an action” ( so must have started an action. 

s.3(2)(d) ( pre-judgment case, and then these are the things that the affidavit must state. There is a form for the affidavit in support (p90).

Can file the statement of claim at the same time that you apply for the garnishing order. Form C is the standard one.

Better to start the action the day before, then client can say in his affidavit that “I have started an action”.

Do not tamper with the wording of the form, wording like “all just discounts” is critical, and if you remove it then the garnishing order will be struck. 

You as a lawyer should never swear an affidavit in support of a PJGO ( you may be c-e on it and then you will have to disclose your entire solicitor’s file b/c what was relied on by the lawyer in swearing the affidavit becomes relevant. 

The nature of the situation in which you can apply for a PJGO is actually quite narrow. 

Historically registrars were historically quite relaxed, so long as asked for specific money amount, then they would give the PJGO. Now registrars are quite strict and will look behind the bottom line and check that it is a liquidated sum. So now is more difficult to get a PJGO, this is partly as a result of there being too many applications to have them set aside. 

Busnex case

Application to set aside a PJGO. 

D claims here that P’s claim is not a liquidated demand, and also that the claim was not set out with sufficient clarity. 

Key statement “liquidated demand in the nature of a debt i.e. specific sum of money due and payable under K, that is ascertained or is capable of being ascertained by a mere matter of arithmetic, if require investigation beyond mere calculation, then is not a debt or a liquidated demand, but constitutes damages”.

There must have been agreement on the price if you are claiming that the D owes you money for goods supplied, if there was no agreement then there is a matter of damages. 

Money owing on a promissory note and rent have been held to be liquidated sum. 

But with rent it may actually be a damages claim if the landlord terminated the lease – becomes a damages claim. 

The registrar will not investigate to determine if the sum is appropriate. 

If registrar refuses your application then you can go before a judge to appeal the refusal. 

You can get contractual interest paid in with the PJGO, but not Court order interest.  Court order interest is only awarded for the time from day of default to date of judgment, but you cannot get this on PJGO.

If you do not make all just discounts, then you will lose the PJGO. So if you calculate the contractual interest incorrectly, then you are at risk of losing the entire PJGO, so may not be worth it for what is probably a small amount of interest.

What if garnish some legitimate amounts and some wrongly so – then will you lose the whole thing, or just to the extent that you claimed a wrongful amount? See Busnex, says that says that the liquidated amount will survive. But you will not be able to get the PJGO from the registrar unless it is entirely a liquidated claim, so cannot include a whole bunch of things and then let the registrar/court decide. 

In making all just discounts you have to consider counter claims even if you disagree with them. But the counter claim would also have to be a liquidated counter claim. 

Knowles v Peter

Must be meticulous compliance with the rules.

Must have a succinct statement of the case i.e. the COA. The D will attack the affidavit as not complying with the COEA. 

If you attach the statement of claim, then your statement on the application for the PGJO is less critical. 

In Knowles the COA was not known in law.

But there are many ways in which it can be set aside.

· Mis-description of the D or the Garnishee. 

· Failure to set out COA (so attach the SOC)

· Use the wrong address for the Garnishee

· Failure to have the affidavit executed. 

These and others will result in no “meticulous observance”.

This is an area where there is often negligence – do not rely on the paralegal. 

Knowles has not been overruled, but there is line of authority that says (see Note in chapter 2) that although there must be strict compliance, meticulous observance does not require technical perfection or ridiculous compliance. But this is just for small errors. The main thing is to ensure that no-one was misled, although they can me momentarily puzzled. 

s.5 of the COEA also applies to both pre and post judgment garnishing orders. Can apply to judge in pre-judgment case to have the garnishing order set aside. Judge will decide if it is just to release all of part of the funds that have been garnished. 

So this is the third argument you can make, not liquidated sum, no meticulous compliance, say not just. 

Redekopp Mills

Considers what is just in all the circumstances. 

Para 18-20 are important, gives a list of the factors:

1. Strength of the P’s case. 

2. Hardship to the D. 

3. Necessity. (For recovery to the P). [This is linked to 2, if the hardship is strong, then is likely that the P will not otherwise be able to recover, so is likely a necessity. So if you are the D, do not show too much hardship. If the court finds that the P will recover due to some other form of security, then the court will be more inclined to set the order aside].

If the order is set aside then you can try again. But if it was set aside on the basis that it was not just, then the D should ask for an order that there be no further garnishing order. But if there is no such order, and there is a change in circumstances, then there could be another application. 

Lime and Robinson Book (see lecture one) is good on this subject. There is an article in the advocate: 50 ways to lose your garnishing order that is also good. 

Mareva Injunction

Not that common, but may be used in fraud type cases. 

Unlike PJGO, there is no statute detailing them, they are described by the case law. 

Created originally by the English CA in mid 70’s.

Is described as extraordinary and draconian. 

Courts did not want foreign companies to do business in England and then leave with their assets before they get into trouble.

Law and Equity Act says that can order an interlocutory injunction when it is just and convenient. 

Order is made ex parte. 

The MI may freeze certain assets while allowing use of others ( MI can be issued on conditions as necessary to achieve fairness between the parties. 

Lister ( cannot get execution before judgment, and cannot get judgment before trial. 

Aetna

Company was shutting down its operations in Manitoba and moving to Quebec or Ontario, but was not doing this b/c of the pending litigation, was going to do this anyway. 

MI is a qua timet (because he fears) injunction.

There were four principles underlying the granting of the order (p16-17)

Good arguable case (strong prima facie case is a higher test).

Assets (not only money) within the J of the courts.

D must be in the J of the court – is an in personum remedy. 

Aetna summarized the English principles and modified them slightly.

So in Canada you need

1. Good arguable case / prima facie case / indisputable case (increasingly difficult).

2. D must have assets in the J. 

3. D does not need to be in the J.

4. Real risk that the D will move the assets out of the J, or dispose of them. Must show that the D was going to try to defeat the claim of the P. 

In this case the SCC said that there should be no MI, they were not trying to evade the P, there was no improper purpose. 

MI does not make you a secured creditor. 

Mooney v Orr

Application was bought during the trial, but not before the TJ, b/c wanted to bring it ex parte. 

The application asked for extraterritorial application of the order.

Application also asked for the D to disclose his assets, and then do so periodically in the future. 

Was also a request for the D to transfer his assets to a receiver. 

Dealing with the request for an extra-territoral order, the court prima facie does not have J to do that, but court said that they need to keep up with modern developments. 

There was an earlier case that said that could not grant an extraterritorial injunction. 

But here the court said could order an WW MI by saying that it was a in personum order that was only binding on the D.

Idea is that you do not want to allow the D to frustrate the process. 

P36 ( note that no one other than the D should be affected by the order – but if you tell the bank that the D is not allowed to move his assets, then the bank will be prevented from allowing that to happen (I think). Cannot bind persons in other jurisdictions. 

Set out test for granting WW MI ( p41. 

Extra requirements are that must be assets outside the J, the dissipation of which will frustrate recovery on the judgment. May need to get an affidavit from a private investigator in another country. That affidavit should explain the steps that were taken to determine what assets the D has in the foreign J. 

The fewer assets D has in the J, the more likely it is that the court will grant a WW MI. 

In this case Mooney had previously set up his life such that his assets would be out of reach of judgment creditors – so it was hard to say that he would in the future move his assets to evade judgment enforcement. But the court said that it was not fair that the P was allowed to start the action and so be using the court to his advantage, but then arranging his life such that the D could not recover on his counterclaim. 

The court refused to order that the D’s assets should be transferred to a receiver – would be too many tax complications if required D to move all of his assets back into Canada. 

Is it fair and just that the D should be restrained?

MI is not restricted to when the P is claiming a liquidated sum i.e. can be issued when P is claiming damages, but a MI can be used if it is a liquidated amount. In this case both a PJGO and a MI were issued.

If there will be a loss suffered by the D, then the P may be required to give an undertaking to cover the D’s losses should the P eventually lose the case. 

It is preferable to bring the application before the TJ, else would have to spend additional time educating a new judge on the nature of the case. 

Reynolds case (note on p62)

Test is strong prima facie case, not the more relaxed good arguable case

Must consider the impact on third parties. 

Grenzservice Case

Anton Piller order ( allows search of the D’s property. This is not to secure judgment. It is a civil search warrant authorized by the court. 

The scope of the order is confined to the language of the order. Do NOT go beyond the scope of the order. 

When you are involved in such a case, do not put yourself in a position where you may have to testify in the future. 

Silver Standard Resources

Spoke about this a bit. 

Considered third parties, did not want to prevent wages being paid – so released part, but not all of the order. Said that they could not spend money that would not be ordinarily expended in the course of business

Hickman v Kaiser
Had already got judgment in another J, but not yet recovered BC. So applied for MI while they enforced the Idaho judgment which recognized the Texas judgment. 
Chapter 3 – Laws relating to the judgment

Default judgment – if the D does not show up. 

Summary judgment and summary trial - In a debt type action, generally to trial by affidavit. 

Interest – court will order this even if there is no contractual interest due. 

Conflicts – this is an area people have difficulty with on the exam. 

Stay of execution – court says that you have a judgment, but cannot enforce it yet. 
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Obtaining a judgment. 

Can obtain judgment through trial, but here we consider other methods to get a judgment. 
Why would you get a judgment if it seems that the creditor cannot pay at the moment:

1. Getting a judgment preserves your rights as a creditor – extends time in which you can recover, there is a limitation period for starting the action.

2. The judgment is good for 10 years, the bad luck of the creditor may change, and then you can recover. 

3. Judgement allows you to use legal execution proceedings that only a judgment creditor can use: garnish, seize etc. 

4. Entitle both pre and post judgement interest. There may also be contractual interest, but that is different. 

5. For some creditors, feel much better if get a judgement. Case where director was able to say to the shareholders that he was right, got a judgement. Cost 70k, and could not recover on it, but at least he could say that he was right.

Default judgements

Is quite common for straight debt issue that the debtor will not show up to trial. 

Where the claim is for a liquidated amount, you submit an affidavit of service, and the standard form that says that there has been no defence or appearance filed, and you get a desk order – do not have to appear before a judge.

If is not a liquidated sum, then still need the same affidavits i.e. 

1. Served the D

2. Looked for appearance, and one was not filed.

3. Defence not filed. 

4. Ask for default judgement with damages to be assessed – then will have to appear after the default judgement to 

So the only difference between the liquidated and non-liquidated procedures is when you get to the assessment of damages stage i.e. for a liquidated sum it specified in the default judgement, for the non-liquidated sum you have to appear before a judge.

Two types of default judgement

1. Default of appearance – 7 days to do this.

2. Failure to file statement of defence – 14 days to do this.

Two grounds to have default judgement set aside

1. As of right: when there was a procedural error in the proceedings that lead to the default judgement. 

Bache Hasley Stuart Shields

D owed money on security account.

D did file appearance. 

D wrote his defence on the foot of the appearance. P moved to have the defence struck out. Notice of that application was given to the D, and the D did not appear. The judge made an order that the defence be struck, and went on to give the P judgement against the D. The D applied to have the judgement set aside b/c they did not have notice that the motion to strike out the defence was also a motion to strike out the judgment. 

Court said that this was a judgement given w/o notice. 

So the default judgment was set aside as of right. 

What if P had gotten a true default judgement based on affidavit of service, but then D says that he was not actually served, and the process server got it wrong. If the court accepts this, then the judgement will be set aside as of right. But this is rare.

2. In the discretion of the court. 

This is a more common way to set aside a default judgement. 

Miracle Feeds is the key case ( discretion of the court is key. 

Three conditions must be established by affidavit evidence:

1. Failure to defend was not wilful. If you knew of the action and did not defend it, that will be wilful. If the records office of a company was served, and the company itself was not told, then failure to defend may not have been wilful. 

2. The application to set aside was brought promptly, no delay. This is a reasonableness test. 

3. There must be a meritorious defence. Is there a defence worthy of investigation. This is not a very high standard.

What if enforcement procedures are already commenced?

If default judgement is being set aside as of right, then all enforcement proceedings are set aside with the judgement i.e. because the judgement is a nullity, it should never have issued. This is true even if there is no defence to the claim at all, so the creditor who has a valid claim may well be annoyed. 

If the default is being set aside in the courts discretion, then the court may say that the recovery proceedings can continue but attach terms – e.g. monies that have been garnished can stay in court. But this is rare, more often the courts will say that if D really wants it all set aside, then must provide security, but even this is rare – if court is going to hear a defence, then will probably require the recovery proceedings to be put on hold. 

Summary judgement and summary trial

Summary judgment is rule 18, summary trial is 18A. They are both in chambers and are both on affidavit evidence. 

Summary judgment is used when the P or D wants to argue that there is no triable issue. There is a low threshold for triable issue. It must be manifestly clear that there is no claim. These could be used for debt claims, when the result is very clear.

18A requires that the defence has been filed. There is a higher threshold. Under 18A, the court must find all of the facts necessary to make a judgement, and there must be no conflict that cannot be resolved using the documents on record. If the court is required to make a credibility argument, then will not likely be an 18A trial. 

18A’s are supposed to be simple, but started being used to solve just part of the cases, and got longer and more complicated.

MacMillan v Kaiser

Covers the principles of 18A trials.

That there is a conflict in the evidence does not preclude 18A. It is only in the rarest cases that there will be no conflict in evidence, can proceed so long as are confident that will be able to come to a just result. 

Must be able to resolve the conflicts in the evidence. 

Interest

Pre and post judgement interest.

Prejudgement is from the time the COA arises, to the day of judgement.

Post judgement is from when the judgement is issued until when it is paid.

Court order interest act ( covers both pre and post judgement interest. 

Court should not award interest on a loss arising after the date of the order.

If there is contractual interest, then the court should not specify additional interst.

Should not order interest on interest – not allowed. 

If the creditor waives in writing the requirement for interest, then should not order interest.

He read parts of the statute, so read through it. 

Limitation periods

If you don’t get a judgement then you will lose the right to claim once the limitation period expires.

Judgements also have limitation periods. 

P15 of chapter 3 of the casebook contains the limitation act. S.3 says have 10 years to enforce the judgement. There are four ways to extend the 10 year period. Three of them are in the control of the creditor, and one on the debtor. 

First way

If there is an enforcement process outstanding, you can continue, but you cannot renew the writ: s.11(1).

Writs are valid for one year. So just before 10 years expires, you can take out a writ to buy yourself an extra year. 

Can register against land, and this registration is good for two years, so you can buy an extra two years this way. 

Where a charging order is laid (charge money that is paid into court), that proceeding can also be continued.

Second way

If get stay of execution on the judgement. Say there is an appeal which results in a stay of execution pending the appeal, say the stay is in place for two years, then you get to tack the two years onto the end of the time remaining, but the time before the two years still applies to the 10 year limit. 

Third way

Section 5 of the limitation act. When there is a confirmation of the cause of action by the judgement debtor, this starts the limitation period again. 

But what is a confirmation of the cause of action – any acknowledgement that you owe part of the claim, or actually paying part of the claim. This will re-trigger the 10 year limitation period for collection. 

Fourth way

Young v Young – bring an “action on the action” to extend the judgement period. Court said that there must be some point at which the P is not allowed to sit on the judgement any longer, but where the D is doing everything he can to prevent payment, then the court will renew the judgement. An extension is permissible but infrequent. 

Stays of execution

It is a debtors right to get a stay in certain circumstances.

At CL a judgment is payable immediately, whether or not the matter is being appealed, and the P can enforce immediately.

There are two types of stays.

Stays pending appeal.

The judgement debtor may fear that if they win the appeal they may not be reimbursed if they win the appeal, so will want a stay of execution. 

Morguard v Davidson

P3031 – sets out the test for a stay of execution (similar to the test for an interlocutory junction). 

· Assess the limits of the case – is there a serious question to be tried. 

· Determine whether the applicant would suffer irreparable harm if the application were refused. 

· Determine which of the parties would suffer the greater harm. 

A practical option is to pay the money into court – Voth order. This was suggested by the judgement creditor who would be the respondent on the appeal. It is hard for the judgement debtor to say that they do not want the money paid into court, what reason would they have for not wanting it.

Voth 

P gets judgment, D appeals.

Explains that where the amount involved is significant, then should stay execution if the D pays the money into court, and only allow the P to take the money out if the P agrees to pay interest if he loses the appeal, and also provides security and agrees to pay D’s costs if D wins the appeal. This allows P to take judgment but protects the D from not being paid, and ensures that D will get interest paid of the money which he was temporarily deprived of.

Voth order may not be a good option if the D has a good appeal, but no money so that they actually cannot pay the money into court. 

General stays of execution. 

There are circumstances in which court will order stay even if there is no appeal pending. 

Usually this will be made where there are payments being made by instalments. 

Small claims

At small claims court you could have a payment hearing in which stay of execution is issued. At the payment hearing the judge can say only have to pay $25 per month. So long as the payments are being made in accordance with the order, then you cannot execute on the judgement in other ways. 

Supreme Court ( Rule 42(21)

Court may stay the execution or order payment by instalments. 

A general stay can be ordered when the court thinks fit.

AG v Lau

Chapter 3 page 40 – discusses general stay starting in para 27.

Rebane read the list of factors that are considered. 

Rule 42(33) ( subpoena to debtor process. The risk of these is that the court at its own motion can say that a payment order is appropriate, so could get only $100 per month. If you are on for the D, try and get a low payment order amount, and then can negotiate a good settlement.

If you are on for the p, and wants to subpoena the debtor, then warn the client that may get a low monthly amount specified.

Can apply to vary the order if circumstances change, but this can be hard to do. 

s.5 COEA ( when issue garnishing order, there is a chance to have the garnishing order set aside and have instalments payments specified instead. 

Conflicts

This will be on the exam. 

Consider case where get judgment in Alberta, but D only has assets in BC, or in the USA. 

Cannot enforce it unless get it recognised in the jurisdiction in which the assets are.

Even if the D lives in BC, and have BC judgement, if the D’s assets are in Manitoba, then have to get the judgment recognised in Manitoba. 

Judgements in the federal court are a bit different, they are enforceable across Canada. 

Common law rule for RAEFJ is that would have to show that the judgement from the foreign court was final and conclusive and that the foreign court had JITIS (Blair is saying “interim” instead of “international”).

Have JITIS when serve the D in the foreign J or if the D submitted to the J of the foreign court (defend on the merits, send a letter saying that you submit to the J of that court).

s.29 of the COEA – registration of judgement, applies only to the reciprocating states. If it is from a reciprocating state, then you do not need to appear in court to have the foreign judgement recognised, you can just register without notice. 

s.29(6) ( should not make order for registration if the original court acted w/o J, so are they referring to the CL rules. So does not make the standard that much lower, just makes the process procedurally more convenient. 

Once you have registered, you can start to enforce w/o giving notice, but must give 30 days notice so that the D can return to court to have the recognition set aside, but the 30 day rule does not bar enforcement of the recently registered judgement.

You could also start an action all over again – it is not barred by res judicata. 

Morguard

Morguard changed the rules for the RAEFJ – this broadened the rule for recognition. 

Said that should RAEFJ if the foreign court assumed J properly and appropriately, which will be the case when there is a RASC between the COA and the province. 

Page 3024, last paragraph is important: courts in one province should give full faith and credit to judgments from another territory. 

P3026 – discussion of RASC. 

Beals

Recognised Florida judgement.

So can no longer just ignore action if you were not served there, should defend it if there is a RASC. 

Information acquisition

Assume from now on that we have a judgement – how do we turn it into money. 

There are no enforcement mechanisms.

Old English statute used to give you an automatic lien over the D’s assets, there is nothing like that anymore.

Creditor has to invoke special proceedings now to recover – this is what creditors remedies is all about. 

Divide property into categories, different remedies apply to different types of property, can only garnish debts, can only seize assets etc.

Have to find out information so that know at what branch the bank account is that you can garnish, or what assets the D has. 

Need to know whether the judgement debtor is unable or unwilling – these are fundamentally different, do not confuse them. 

Can do an examination of the debtor in aid of execution. 

Can do searches: land title, PPSA registry. Can only get credit report with consent. Can hire a private investigator, but this is expensive. 

There are three formal processes. 

Payment hearing

Rule 12, page 171.

Assess the ability of the debtor to pay.

12(4): If have order for seizure and sale outstanding, you cannot have a payment hearing w/o the order of a judge. 

Can ask questions about assets and debts owed. 

12(15): where debtor fails to attend you can get an arrest warrant. Easier to get debtor arrested in small claims court than in the BCSC. 

Examination in aid of execution.

This is the supreme court hearing. 

When want to get information about the individual. This is not before a judge, just before a court reporter. 

Rule 42A – p185 of statutes. 

Can only do one of these per year, but when you do one of these examinations on a non-represented individual, then you will have a set of requests b/c they would not have bought the documents that they should have, then do not say that you are done, say that you are adjourning (if they had counsel they would say you can only continue on things arising from the document requests, but lay litigant will not realise this). 

The same is true for E4D, say you are adjourning – then you can come back. If you are counsel for the D say “no we are not adjourning generally, we will only be revisiting the matters on which the D is required to provide documents for. So if representing creditor, try to adjourn generally, if that fails, say “well I am not finished, because there are outstanding information requests, so I will say I am ‘finished’ subject to questions arising from the outstanding information requests”.
If there is a failure to attend, then you get a certificate of their non-appearance, then have to serve the D with notice that you will be bringing application for arrest. Then judge will likely give them one more chance, less likely to issue warrant for arrest from the BCSC.

Checklist for questions for examination in aid of execution. This is a good complete list. You must be careful with your questions, ask many overlapping questions so that you do not miss anything. 

If it is a company, must determine what their income flow is. Do they have any accounts receivable, then you can use a garnishing order. You do not have to be aggressive in your questioning. 

If debtor has land, ask for details re property evaluation – they will deny that they have one, but say that they would have had to get one for mortgage purposes when they purchased, and so you want to see it. 

Subpoena

Will do this next week. 

Credrem0201

Information acquisition

Examination in aid of execution (EIAOE).

Use this to get information on the debtor. This is all about asset identification. 

Subpoena to debtor

You lose control of the process, the judge / master / registrar will do the examination.

Examiner may make a payment order, and there is a risk that it will be less than what you want. 

But this is good when you know that the debtor has assets but is unwilling to pay, and may lie to you before a court reporter, but less likely to lie if you are before a judge.

So this is good for unwilling rather than unable. 

These rules form part of the BCSC rules.

P184 of stat materials, Rule 42(23) onwards.

If is corporate debtor you can send the subpoena to the office. 

(27) ( examiner can be master, judge or registrar.

If debtor does not cooperate, the master or registrar does NOT have J to commit, so you would have to go before a judge. 

Is really hard to actually get someone committed. 

(32) ( can commit if unreasonably refuse to pay. 

(33) ( payment by installments, this is the scary one, you probably don’t want it. 

He read though most of the sections on pages 186 – 187.

“Information and belief” is when you swear to the best of your knowledge, but you don’t actually know. For committal you have to swear on actual knowledge, but this is not hard for judgment creditors to do. 

Writ of Seizure and Sale

From now on we assume that we have a judgment, how do you know turn that piece of paper into money. 

Not relevant whether was default, summary or trial judgment. 

We have different remedies to attach to different types of assets. 

COEA is key, but common law is also relevant. 

Have to match the asset to the right kind of enforcement technique. 

Are three things you need to know about the property

1. What type of property is it – real, personal, intangible.

2. What is the nature of the judgment debtors interest in the property – legal, beneficial owner.

3. Where is the property located. 

There are some assets you can execute against in more than one way, there is other property that may be totally immune from execution. 

There are new types of property that the legislation has not kept up with. 

If you use the wrong process, then you can always try again with a different process, but by then the debtor may have disappeared. 

At common law there are different writs that you use to attach different types of property. Only one of them is still valid ( writ of fieri facies (sp?), and is now called a writ of seizure and sale. 

Must understand the process: you file the writ with the registry and then take it to the sheriff. There is a formal sheriff’s office, and they hire deputies or bailiffs. When the sheriff gets the writ he must go and seize sufficient assets to pay the face amount of the writ plus the sheriff’s costs (poundage). There is an obligation on the sheriff to do this, but he will not do investigations himself, you will have to direct them to where the assets are and what the assets are. Do not allow the sheriff to manage the process, they may make a mistake. 

Positive duty on the sheriff to seize only when there is an adult at the home or business. Cannot just go and take it like you can with a repo – that is when the seizure is under contract under PPSA.

Sheriff can not break in, but can put his foot in the door as soon as the homeowner opens the door, and they will not be trespassing when they go inside, and when inside they can break locks on boxes or into other rooms. 

Sheriff will take an inventory, tell the debtor that all the goods are “seized”, trying to get the debtor to pay, sheriff does not actually want to take all the stuff – where will he put it, will be storage charges. 

Article on the duties on the sheriff that Edinger wrote. 

Goods, Chattels and Effects
Duty of the sheriff is to seize, sell, record the levy, and then distribute according to the creditors assistance act. 

What can the sheriff seize?

55 COEA ( goods, chattels and effects. 

s.56 ( not land, but s.57 says that can seize things like permits relating to land. 

A&W

This is a key case that we will look at three times. 

Creditor was trying to attach RRSP by a writ of seizure and sale, this is the largest asset most people have.

Had already tried to attach it with a garnishing order, but the TE would not obey the garnishing order. 

Sheriff said he would not serve the writ of seizure and sale for the RRSP.

Issue: is a RRSP a good, chattel or effect.

Page 9 second to last paragraph is important. 

The RRSP itself is not an asset, it is what is inside it that is the asset. 

Court said that the shares were personal property and there were shares in the RRSP. 

But in this case the company the shares were in was not incorporated in BC. 

Bank of BC

P25 has the key passages, second full paragraph. s.49 is now s.55.

Said that goods chattels and effects are tangible property. 

Rebane does not understand the qualification about effects in this paragraph. 

Said that the application fails, cannot seize under s.49, but said that RRSP’s can be seized. 

S.58 is now the most common way to seize RRSPs. Remember that you are looking at the investment inside the RRSP, is it shares, GIC or what?

s.58 is still a writ of seizure and sale, sheriff “seizes” it, tells the bank it is seized, the bank holds it until the GIC matures, the bank then withholds money for the tax. When you take money out of the RRSP it is income so you have to pay tax on it then. So the bank will take the tax off first, and then give you what is left. 

International Phasor Telecom

Application by judgment debtor for order that intellectual property could not be seized b/c it was not a chattel or effect. 

P27 – counsel for the P argued that the sheriff seized the computer software and that was goods and chattels. 

Again s.49 is now s.55.

Issue of trade secret and copyright being violated with the seizure. Court said that the items were seizeable, but that the secret process of the phasor code requires that the purchaser enter into a non-disclosure agreement. So the intangible rights were protected. 

Law and Equity Act

s.35(2) is relevant. 

A writ of execution against goods of a debtor does not prejudice the title to the goods if bought in good faith and for valuable consideration before the actual seizure. But if you buy after the seizure, then you have got nothing. 

If the goods have been seized, and another person is saying that they bought them, the sheriff wins. 

So if you purchase goods before the seizure and you did not have notice of it, and you acted in good faith, then they are yours. 

If the goods are seized, then the debtor had nothing to sell and don’t even get into questions of good faith, can follow the chattels to wherever they are. 

If they were not seized yet, and you acted in bad faith, or it was a sham transaction, then the sheriff can still follow the goods. 

Seizure does not mean that you actually take them, just means they have been claimed to be seized and the owner has signed an undertaking to say that he will not deal with them.

Lloyds and Scottish Finance

Wood is a judgment debtor. Has a caravan which had been seized. 

Modern Cars is a car dealer.

3P buys it, and then the sheriff claims it from the 3P.

P32 last paragraph, considers whether there was a seizure before Wood sold it. 

Judge found that there was a valid “walk in seizure”. Said that the sheriff did enough in this case, and since Wood would not sign the undertaking, so cannot really have expected him to have done more. 

Then considers whether the seizure was abandoned. Cannot “seize” and then not follow up, you have to have a continuing intention to seize the goods. 

Court finds that the seizure was not abandoned in this case, was making continual visits and there was continuing intention and it was displayed. 

Silva v BC

Not a super important case. 

Was the seizure of a vessel, the sheriff insured the vessel in his own name. The marine insurer made recommendations that were not followed and then the insurer refused to pay when the vessel sank. 

So it was seized and then sank with no insurance. The sheriffs insurance is what the judgment creditor would have wanted. The case does not really discuss what duty the sheriff has to the creditor, but did say that there is no general duty on the sheriff to insure the seized property, so the debtor cannot claim against the sheriff. 

The debt would not be reduced by the value of the vessel. 

Title is probably with the sheriff while the sheriff holds it, the creditor does not have title with it, the creditor only has a claim to the money that eventually comes from the sale of the assets. 

P42, second last paragraph, P still had primary responsibility for the safety of the asset. 

Situation will vary depending on whether or not the property is still in the possession of the debtor after it is seized. 

Boyce

Application for order that the bank give the contents of the safety deposit box.

P47, second full paragraph is important. 

If there is a locked room in the house, then can break the lock. So if you get inside the bank then you can drill the judgment debtors safety deposit box. 

So in this case the writ of seizure and sale was enough to get access to the safety deposit box. 

The bank should be paid by the creditor for the cost of drilling the safety deposit box. You can eventually add these costs to the judgment, but in practice people seldom bother.

Cybulski 

P directed the bailiff to seize certain vehicles.

Para 47 – 48 are the most relevant. 

The seizure was not valid b/c cannot seize assets of the federal government. PGL of the COEA cannot bind the federal crown. 

The P was warned about this problem by the D. 

P should have investigated what could and could not be seized before she instructed the bailiff. 

You will not be able to blame the sheriff if exempted assets are seized, you are the one that directed the bailiff, and you will be liable for the bailiffs costs as well. 

In this case the P’s solicitor had to pay the costs flowing from this error. 

Money and Securities for Money

s.62 of COEA, can sell the equity of redemption in goods.

Say automobile is worth 35k, and still owe 15k on it, the sheriff can seize the vehicle and sell it, the first 15k goes to the bank and then the “equity in redemption” does to the creditor. 

s.58 of COEA ( sheriff must seize actual money and securities for money, and then hold them until they mature. The sheriff can sue in his own name to force payment when the security for money comes due. 

So if you owe money on a promissory note, and the sheriff seizes it and you pay the sheriff then you are relieved. 

s.60 ( if there is a surplus then the excess goes to the judgment debtor. 

s.61 ( if the sheriff has to sue to enforce the promissory note, they only do so if the creditor agrees to pay the sheriffs costs and expenses. 

Canadian Mutual

Not a good case, good one to skip.

Creditor applies for appointment of an equitable receiver for the purpose of collecting bonuses and dividends that may be paid on the life insurance policy. 

Judgment debtor is saying that cannot appoint equitable receiver b/c can only do that if you could not get the same thing through the common law.

P64-65. Paid up policy is a security for money, sheriff can wait for payment time to arrive, and then sue for the money.

This is dependent on it being a fully paid up policy, if it was not fully paid u then the result would change. It is quite rare to have a fully paid up policy. 

Does not deal with the exemptions under the insurance act, and this is not discussed in this case.

This case is only really good for the rule that a paid up policy can be a security for money.

Patmore

There are corporate shares in street form. These are shares that are signed off on the back. So the shares can be transferred b/c the name of the seller is signed off, but the name of the buyer is not signed off, so they can be sold to anyone. 

Under COEA you can only seize shares of corporation incorporated in BC. The shares here were from a foreign company. 

You would not be able to get these shares apart from the street form. The court said that the shares could be considered security for money even though they were of a corporation incorporated in Delaware. 

So you have to look at the particular asset and decide if it is a security for money. 

Bank of BC

Can you seize a RRSP under s.58 – yes, this is a common way to seize RRSP’s.

s.52 is now s.58.

Don’t forget that you have to look behind what is in the RRSP. You may need to look at the RRSP contract to see what can be in there. If it is an insurance RRSP with a family benefit then you may not be able to seize it, it is exempt from seizure. 

Is a move in the bankruptcy bar to say that RRSP’s cannot be seized at all. 

Shares

Whether publicly traded or closely held, there will be shares in the corporation. 

s.64 COEA is relevant ( all stock or shares in corporation incorporated in BC, under the BC legislation that is, (not enough to be just extraprovincially registered in BC) can be seized or sold. 

You can seize the physical share certificate, or can go to the registered records office of the company and seize the shares that belong to the judgment debtor. Seizing the shares also gives rights to the dividends paid on the shares. 

s.66 ( Some companies have transfer agent that deals with the shares, and this section says that if you seize at one place, and the transfers of shares (or payments of dividends) are done somewhere else, then if the transfer agent makes any transfers before the agent has notice by mail, then that does not prejudice the company. 

s.68 ( deals with how you move to sale. Ultimately the shares will be sold and the sheriff will give an attested copy of the writ to the company, and that writ will state the name of the purchaser, the company will then register the purchaser as the new owner. 

If it is a public company the sale will be quite easy, but if is a closely held corporation then it may be very difficult to sell those shares, they are very illiquid, and the company may never pay a dividend on those shares. Remember that the sheriff is required to seize and sell, not to hold the shares for ever. So is difficult when it is a closely held company, especially when there is a restriction on the transferability of the shares in the articles of incorporation, there may be a right of first refusal. 

Associates Finance

Is a hard case to read. 

Is a long quote that appears to end on page 83.

Considers the rights of the creditor when the sheriff seizes shares of a closely held corporation. 

Court says that it must have been the intention of the legislature to infringe on the right of the closed group to remain closed. The closed group may have the first right to purchase, but if they do not want to, then should be able to sell to someone else. 

Should restrict the use of corporate devices to defeat creditors. If the legislature wants to allow that, they should have clear provisions saying so. 

Says that the application for a charging order is refused, and the P is allowed to have the shares sold to anyone, and the directors are then compelled to register the shares even if that means that the corporation will no longer be closed. 

Decision is problematic when it says that should first offer the shares to the other existing share holders. 

Peligren (later case) says that you do not have to obey any of the restrictions in the articles when you sell the shares.

Grimwood

Sheriff could not get a good price for the shares of the closed corporation, and so asked the court for advice. 

Court says that provisions of COEA do not really cover case when struggling to sell share in closed corporation.

The creditor will say that he will bid on the shares through an agent, that will annoy the family. So you buy the shares, then recover the money that you paid for them back from the sheriff, and you now own the shares and can start to annoy the family. 

Judge is concerned that single creditor will buy they shares at a bargain, and then the other creditors lose out. Also the court is concerned with the judgment debtor not getting a fair price for his assets. 

Credrem0208

WOSAS:

Sheriff can sue on a promissory note that is seized

Shares:

Are practical problems if seizure the shares of closely held company i.e. will you be able to sell the shares. 

Smith v Hamlin

Is a bad case for creditor remedies, should not bother to read it b/c there are so many facts that are complicated for creditors remedies.  We can ignore all the non creditors remedies aspects.

p95 – court gives a summary. 

The D was the client of a law firm. The firm wanted security, D gave the firm shares in the company.

The delivery to the law firm of the share certificates gave the law firm a security interest in the shares. 

The SI is subject to the PPSA. 

P94 – s.20 says that SI in collateral is subordinate to the interest of the person who causes the collateral to be seized if that SI is unperfected at the time. So writ of seizure and sale trumps unperfected SI. 

Can perfect by registration or by possession, here there was perfection by possession. 

But the perfected SI only has priority for advances made before the SP acquired knowledge of the seizure. 

I missed a bit of what he said here – read the case yourself

Peligren

Considered earlier case that says that the sheriff must give current SH in closed corporation first right of refusal if that is a term of the shares. 

Court here says that other members of the company can bid at the sale if they want to keep the company closed, and even if there is a right of first refusal provision, you do not have to allow that right. 

Judgment Act

Creates a process for 

1838 – new procedure was created ( charging order.

Available against gov stock, funds or annuities and against stock or shares of any public company. 

P102 of case book has a copy of the judgment act. 

Look at the 7th line on p103 – any person against any whom any judgment should have been entered…..should have any gov stock funds or annuities or any stock or shares of or in any public company in England…to order that such stock funds annuities or shares…should stand charged with payment of the amount for which judgment should have been recovered and interest thereon and such order should entitle the creditor to remedies that could have gotten in his favour by the judgment debtor.

So this creates charge in favour of judgment creditor in favour of gov stock etc that the debtor owns. 

Few cases deal with the judgment act,

WOSAS is gotten as a right, it is just approved by the registrar. 

But a charging order can only be gotten for the listed assets, and you need to do a court application for it. 
There are now provisions that make it difficult to execute on government pensions. 

How is the judgment act read now, what do we replace “England” with?

So can you use a charging order under a judgment act to recover on shares in a foreign company, is no use if can use it only in BC, b/c can do that under COEA. 

What effect is there on a charging order if there are transfer restrictions on shares. 

Consumer Imagenet  (p105).

P has judgment, D has shares in company incorporated federally. 

So P cannot use COEA.

But the company had its records office in Vancouver. 

P applies for charging order ex parte. 

The court ordered that the shares be charged and ordered that the shares remain charged unless the debtor can show cause why the order should not become absolute. 

Order nisi is like when you foreclose on property, and then later get an order absolute. 

Normally a 6 month period before order becomes absolute.

This case was an application to set aside an order nisi. 

D argued that cannot get charging order over the shares b/c if replace “England” with “BC”, then that does not help the P b/c is a federally incorporated company. 

Court held that if the incorporated in BC then use COEA, but if not incorporated in BC, then can still get a charging order, but the court does not say what sort of physical existence you have to have in BC before you can get a charging order over the shares. On these facts there was sufficient connection for a charging order, the federally incorporated company had a head office in Vancouver. 

Will have to look for the link to BC, and then decide if that is sufficient connection to give the charging order. 

Is a constitutional issue about whether the BC court has jurisdiction over the company that will be ordered to change the registration of the shares. 

How do you apply for a charging order?

Make an ex parte application for an order nisi to charge the shares. 

Then there is a show cause hearing to decide if the order should be set aside before it becomes absolute. 

If the court does not have cause to set it aside, they can either enter the order absolute now, or may say that should wait to give the order absolute to give other creditors a chance to come forward. 

Supposed to be six months between order nisi and order absolute, but can apply to have it shortened.

Then need an application for the order absolute, it does not happen automatically. For the order absolute you tell the court who you will sell to. 

In BC you cannot get a charging order if in fact the shares are available to be seized using a WOSAS, so if is a company incorporated in BC. 

Order nisi is harder than WOSAS, so if is BC incorporated company, then would go to WOSAS. 

Exemptions 

s.71 COEA – personal property of the debtor cannot be seized at law or equity.

Clothing of the debtor.

Household furnishing and appliances up to $4000 total.

One motor vehicle not exceeding $5000.

If is a maintenance debtor (family law) then you can take the whole car, else you sell the car and give them back $5k.

Tools used to earn income up to 10k.

Mobility of medical equipment. 

Personal property allowed for in the regulations.

Principle residence so long as equity in the residence does not exceed the prescribed amount. 

These rules only apply to individual debtor, not a corporation. 

s.72 – works of art, of cultural significance, bought in for temporary public exhibit. Must check each of the elements, public exhibit, bought in, cultural significance etc.

If is offered for sale then you can go ahead and seize it. 

s.73 – Sheriff must allow debtor to claim exemptions, the sheriff will explain this to the debtor. The debtor then has 2 days to decide what they will claim under the exemption amounts. 

There may be an appraisal process if there is a dispute on value – no cases on this, is just resolved as problems arise. 

Re Lee

D claimed exemption in the automobile. Chambers judge said that the car was exempt.

P argues that the debtor did not claim the exemption within two days. 

D said that the two days is for selection, not for claiming the exemption.

BCCA says that if sheriff seizes then the debtor can claim exemptions within 2 days regardless of whether the amount seized exceeds the prescribed amount.

BCCA said that the car must go to the creditor. 

Execution against land

At common law the creditor could not sell the land, but could attach rents or profits e.g. crops.

The execution act allowed the sheriff to seize and sell land.

Then the land title system came into place and registration against title became the way to enforce a judgment against land, the same way you register a mortgage. 

In BC there are only two ways to execute against land, COEA and equitable execution. 

Generally you will use the COEA – it tells creditor what procedure to follow to enforce against land, and tells you what you get when you register – so gives procedural and substantive rights.

s.81 of COEA. 

Defines land. 

Defines judgment ( Judgment includes judgment from BC courts or federal courts. 

s.56 and 57 have exceptions for land.

Natural gas etc is not an interest in land, you get that with WOSAS. 

You can only attach to the judgment debtors interest in land, no larger interest – s.86(3).

Historically you would record your charge in the register against the land of the judgment debtor. Now s.87(2) says that since 1979 you can only register against specific land – you have to specify the title of the land that you want to register against. So you only get the land you actually register against. 

So you would do a land title search, but if the debtor acquires more land, then you should search again and register against those new certificates – registration is property specific. 

s.86(5) – if the interest of the debtor expands in the property then your interest as a registered judgment holder expands. 

Spouses often jointly own the property (so passes outside the estate and avoid the probate fee), so if one dies then the share of the property goes to the other. So if the debtor dies and owned land jointly, then you lose the interest you had. But if the other party dies and leaves the judgment debtor alive, then the judgement debtor now owns the full thing and you can get it sold. 

It is hard to sell land jointly owned. 

The procedure for enforcing judgment against land

The procedure is long and complex. Many judgments are registered, few go to sale.

Selling land under COEA is different to a foreclosure. 

COEA has its own process for selling i.e. through the sheriff, and that is a completely different type of sale to the sale when you forclose on a mortgage which is done under the law and equity act. 

There are 6 steps. 

1. Register the certificate of judgment in the LTO. LTO sends copy of the certificate to the owner so that the owner knows about it.

2. There is a show cause hearing to show why the property should not be sold. This is before the master. The burden is on the D to show that it should not be sold. Is hard for the debtor to show cause, needs to show that money is really on the way very soon. 

3. Registrar’s hearing. Report is created for the court as to what interest the judgment creditor has in the property and who else has charges in the property and what the value of their interests are. 

4. Go back to court to get order saying that the sheriff must advertise the property ( order for sale. The master may get it wrong and then the process may start to look like a foreclosure. 

5. Order to approve the sale

6. Approval of distribution of the sale proceeds. 

Now consider the different steps in more detail

Registration

Can immediately register against the debtors interest. The judgment then forms a lien or charge against the land. 

There is no requirement that the creditor must chose one mode of execution before the other. So the creditor can pick whether to seize chattels or register against land in any order. 

s.88 and 89 ( application to register using the certificate of judgment. 

There a process where the owner who receives the notice can deal with the registrar saying that there has been a mistake and that he is not actually the judgment debtor. 

Re Schiava

Seems to have skipped this case. 

BMO v Jacques

This is a good case. 

BMO objects to cancellation of registration of judgment.

Purchasers say that at the time of sale the debtor had no equity in the property. 

If the land is worth 100k, and the mortgages are 110k, then there is no equity in the property. This was a case where there was no equity and so no beneficial interest to which the judgment could attach. 

Court agrees that judgment debtor cannot just sell and ignore the registered judgment just b/c he says that there is no equity. The debtor has to communicate with the creditor, else the purchaser takes subject to the judgment – which will be a serious issue if the debtors mortgages are wiped out.

If there is no equity and there is a foreclosure, then you are out of luck, but if they have a consensual sale then the purchaser will take subject to the judgment and the creditor will not be left “dangling in the wind”.

If there is a bankruptcy a registered judgment is not given priority. 

You cannot register the judgment and just wait ( s.91 ( registration is good for two years, but you can renew it. Remember the 10 year limitation period, and when the judgment is gone you cannot renew the registration. 

What if fail to renew until after two years, then you can register again, but if other charges have come on to title, then you would have lost your priority position. 

Butler-LaFarge

Judgment is registered, mortgage is then registered afterwards (strangely).

Then the creditor started the process of selling the land, filed a certificate of pending litigation. 

They fail to renew the judgment, more charges go on, but the creditor argued that the CPL protects the priority – court said no. 

So you must still continue to renew your judgment registration. 

Martin Commercial Fueling

Skipped over this. 

Says that there are other qualifications to registration priority. 

Statutory liens may have priority – unregistered liens for failing to remit GST, municipal taxes etc, they have super priority. 

s.86(3)(c) – the registration is subject to the rights of the purchaser who before the registration of the judgment is BFPFVw/oN. 

Property Law Act ( advances made on mortgage will rank in priority if the subsequent … (not sure what sectin this was in)

If have fully advanced mortgage on title and then registration comes on after, the mortgage has full priority.

If have case where not all mortgage has been advanced yet, and then judgment is registered, then unless the registered judgment holder agrees, then the rest of the mortgage will be inferior. 

Mortgage with multiple advances would be the case say if there was new construction. 

Show cause hearing

s.92 of COEA.

Burden is on the debtor to show cause. 

Debtor will seldom succeed, unless debtor says that will be declaring bankruptcy or is about to have money to pay. 

Registrar’s hearing

s.94 of COEA. 

You prepare the report, and then registrar corrects your report. 

Must list what land is to be sold, what is the interest of the debtor in the land, and what charges and liens are on the land, and how the proceeds will be divided. 

Order for sale

Court may delay the sale if the debtor looks like he is about to pay. 

If court refuses order for sale, then you can go back if there is a change in circumstances. 

CIBC v Muntain

The judgment debtor is the son. 

The parents tried to help the son, and then the creditor got judgment against the parents. 

First Western Capital

The foreclosure sale and the debtor sale are actually totally different. 

Here the creditor got an order for a debtor sale.

Question was whether the court can require the sale to be subject to the courts approval i.e. have to come back once know who you will sell to for the court to approve it.

Here the court said the COEA is not a complete code, and that the court can order the final transaction to be approved, but the court may not require this. 

You should look to register the judgment IMMEDIATELY upon getting judgment, even if do not want to do the show cause hearing, you do not have to go ahead with that, but should still register. 

Credrem0222

Continue with execution against land:

Often have judgments registered against land, but seldom go all the way to sale of the land. 

But will have to deal with the judgment if there is going to be a consensual sale.

Recall the 6 steps in the process:

1. Registering 

2. Show cause hearing

3. Registrars hearing.

4. Obtain the order for sale – is a discretion if it is the debtors home that is to be sold.

5. Sheriffs sale. 

6. Distribution of the proceeds. 

s.113 of COEA – sale must be conducted by the sheriff. If it is a foreclosure then can get an agent to sell the property, but not for recovery of judgment. 

Then there is a last chance period before the sale.

COEA s.101 says that must advertise the sale in the Gazette and in the newspaper.

Each piece of land has a title document that specifies the title and what charges there are on title. Will normally be a mortgage, and could be a judgment. 

Condition of purchase is that when the land is bought, the charges against title must get paid.

See s.105 – I lost him here a bit.

s.110 and 111 ( any money from property from sheriff sale must be shared pro rata, b/c the Creditors assistance act applies. 

Say property worth 500K, and mortgage for 400k, and judgment for 200k and another judgment for 100k. If it is a sheriff sale, and the proceeds are shared pro rata amongst judgment holders. This is different to the first in time rule that normally applies to land and applies in mortgage sales.

Roadburg

Says that in mortgage sale, you just go down the list in order and pay out judgments in order until the money runs out. First in time priority applies.

Hankin

Property sold for 700 (these are not the real numbers).

Mortgage = 500 

Judgment = 20

Judgment = 30

Judgment  = 50

Mortgage = 250

Judgment = 200

If this was a foreclosure, would just go in order, that is the theory of the land title system.

But was a sheriff sale, so how does it work?

Court said that s.105, 110 and 111 ( says that is sold as of the first registered judgment, and all judgments go into one pool and rank pro rata at the priority of the first judgment.

So in this case the second mortgage may get nothing. 

If the first judgment is ahead of the first mortgage, then all the judgments get paid first. But this seldom happens in practice, b/c no bank will finance if there is a judgment ahead, and even say that if there is a judgment registered that will be a default of the mortgage. 

But this can happen when there is a private mortgage given by a friend or family member who does not know the law. 

Joint tenancy

s.81 COEA – can register judgment against a joint tenants interest in land.

But the effect of execution against joint tenancy is contentious. 

Registration of judgment creates lien or charge against the JT’s interest in land, but it does not sever the JT.

So never see the registration against the property of the joint tenant go all the way to sale, just wait and hope for a consensual sale. 

Muntain
Was a registration against joint interest. 

There was an application to sell, but court said no.

This was the case of the parents helping out the kids with a loan. 

Until the actual sale of property, a JT is unaffected by COEA proceedings. 

If you have judgment against one of two JT’s, then you register, and that individual dies, then the other JT takes the property free and clear of any judgment. But if the other JT dies, then you can now execute against the surviving owner b/c they now own the entirety of that land. 

What if try to add extra JT’s when you see that a judgment came on – is this possible

Matrimonial rules can affect your registration when such rules suddenly give some new party an interest in the property, and then you cannot have the land sold b/c some new party has an interest in it. Can even sometimes register judgment on title when your debtor is not on title, but you can show the land title office that this person has a beneficial interest in the land. 

When you register against land, that does not allow you to recover on things that are not fixtures, like mobile homes, that is a chattel or effect that you can seize. So must think about what the property is, land or chattel. 

Post judgment garnishment

Unlike with PreJGO where you had too consider the type of claim (liquidated sum) that could support the order, that is not an issue b/c have judgment.

Here you use a debt owed to the judgment debtor to satisfy the debt owed by the judgment debtor. 

Did not have PstJGO’s at common law. 

These are very important for creditors

1. You get dollar for dollar return.

2. The cost is relatively low.

3. Rarely is there a requirement to share as is the case with a WOSAS where you have to share with other certificate holders. Also with land you have to share with other creditors who have judgments against the land.  

4. Can be good for the debtor - seizing a debtors assets could put him out of business, but taking a debt that is owed to the debtor has less chance of putting him out of business. 

Is quite a simple process:

1. Issue the GO to get stamped at the registry.

2. Serve the GO on the garnishee, do not have to serve it on the judgment debtor, in fact that is a bad idea b/c they will move the funds out of their bank account or whatever.

3. Payment into court by the garnishee. They may rile a dispute notice saying that they do not owe any money.

4. Application to get the money taken out of court. 

Post judgment GO may not be issued, the registrar does check it (but only if you made a mistake filling out a form e.g. fail to sign it – they do not have discretion to set it aside based on fairness etc), and then you can appeal this refusal by the registrar. 

The debtor can object when the money is in court, and then the court has discretion to set it aside. 

The garnishee can also object and say that they do not owe a debt. 
The garnishee cannot phone the debtor and tell him, else you can get a garnishing order absolute, have to prove that there is a debt owing at the time the garnishing order was issued, and still while it was served, then the garnishee will have to pay the money even if the debtor took the money out and the bank loses out.
How will the creditor know where the account is?
The creditor may have cheques from the ongoing relationship with the debtor, or may have had credit information shared earlier in the relation ship, or may know from EIAOE, or private investigator could find out for you.
Sometimes the GO will be complied with even when they were invalid. Say if money comes into the account after the GO was served, and then the bank pays it into court. 
s.3 (I think) tells you what can be garnished.

He discussed the definition of “debt due”, and “debts, obligations and liabilities” (Unless it is a judgment, the debt obligation of liability has to arise out of contract or trust). 
Not sure which section of the statute says that there has to be a debt at the time the GO is issued and at the time it is served.  [search for “served” in the statute].

Must serve the GO on the branch were the account is located – the bank act says this. But what will happen if have internet banking with no assigned branch. 

s.21 – when the garnishee pays the money into court, that discharges the debt owed by the garnishee to the judgment debtor. 

So what can be garnisheed. 

Basic principle was that is must be an “unconditional” debt, but what does that mean ( judgment debtor must be in a position that he could sue on that debt i.e. it must be owing and due, but this has been watered down. 
But now say that do not have to have JD in a position he could sue on it, does not have to be already due, it can be accruing due. 

So court said that if only passing of time is required to make the debt payable, then you can garnish it. 

But then courts said that if the terms or conditions to the debt obligation or liability that are just unimportant or irrelevant, then can ignore those. 

GO in BC are only valid if there is a debt owing at the time the GO is issued and when it is served. If there is no debt due at that time, the GO is functus, although you can get another one. 

Wages are not all due, just payable by instalment, b/c not just passage of time that determines payment, is also condition on that the person keeps working. Rent is the same, must still be a tenant, so is not just the passage of time – and even if there is a lease, if the tenant breaches the lease that will be an action for damages, so is not a debt owing and due only dependent on the passage of time.

CIBC v Dabrowski 

Sale of farm equipment on auction. 

March 3

· Issue CIBC GO at 10 am

· Sale of equipment at 11am

· CIBC GO served on auctioneer after the sale.

March 4 auctioneer pays money into court.

Was the CIBC GO valid? No. At the time of issue there was no debt. And it was not cured by the debt subsequently arising. 

March 6 – BMO served GO on auctioneer – this was also invalid b/c no debt was owed by the auctioneer any more. 

So should go into court and apply for an equitable charging order on the money in court – do not care that the GO was invalid, now that the money is in court we want it under equity. (Rebane says that CIBC would not have a clean hands problem). 

Seems like equitable charging order is the key thing to rely on if you can trick someone into paying money into court – think of this on the exam. 

Vater v. Styles

Debtor was getting disability payments from metro life.

Time for payment was normally in November

GO was served in August.

Then in November, metro life pays some money into court. 

Was it owing and payable? No, but was it accruing due – no, there were still two conditions of payment, Styles had to be alive, else it was payable to his wife (note that B under insurance payment contract is different to B under will), second, Styles had to still be disabled – good have been cured by a miracle. 

So it was not just passage of time until the debt was payable. 

So must think carefully about whether there is a condition. 

Bel-Fran

Issue of ability of garnishee to garnish bank account. 

It is a term deposit worth 750k.

Money in current account can be garnisheed, and the service of the GO is like a demand on the debt. 

Court said that should look at the term deposit to decide if could garnish it. 

There were quite strict requirements for ending the term deposit in this case, seemed like these were conditions, was not just the passage of time.

But the court said that all those conditions were just matters of “procedure or administration” and so the account could be garnished. 

Ahaus Developments v Savage

Notary public was representing vendor and had received the purchase money from the purchaser and it was subject to conditions and undertaking. The funds were to be used to discharge mortgages registered against title. But then the notary was served b/c the vendor is a judgment debtor. 

Notary pays out the mortgages and then has an equity balance, and then pays the equity balance to the judgment debtor. The creditor applies for an order absolute against the notary. Court sad that at the time of the service the debtor was entitled to the funds not needed to discharge the mortgages. It was just a matter of time until he got that money. 

Court said that the payment of the mortgages was not a true condition, the conveyance of title was complete and the amount required to discharge the mortgage was already determined, and the amount payable to the judgement debtor was stated in the adjusting statement. The amount was accruing due. 

Court said that the balance could have been paid into court and filed a dispute note ( if you have any doubt pay the money into court, else may be subject to double liability. Be careful giving advice to a person given a GO. 

Vancouver A&W

Is a discussion about the GO. 

Wanted to get at the RRSP

Court said that it was a trust relationship so could not recover – but remember the definition in s.3 of COEA, which says that it can be a trust relationship. 

This case seems to say can only attach if it is a debtor creditor relationship. 

Access Mortgage v Stuart

Trying to attach rent.

Judgment debtor rents property. 

Would have to issue and serve the GO on the tenant before he pays his money on the 1st of the month which is when the rent is due and payable. 

This only really possible if the tenant hates the landlord.

There are also complications b/c if the tenant does not pay, that will be an action for damages, not for debt. 

Wages and Salaries

If person paid a monthly salary it can be very hard to garnish b/c if person quits then they would not get paid.

If it is an hourly employee it is easier, if they get paid each two weeks, wait for them to work, and then just before the pay period you can issue and serve, and then the money is owing. You do not have to match the GO with exact amount worked - you will just get the amount that is owing at the time you serve. 
Because of these difficulties the COEA s.3(1) gives some assistance in the definition of debt due, can issue 7 days in advance. So this helps if you want to garnish salary. 

Federal court can issue continuing garnishing orders (mostly for tax collection), also get these for family law (for family law debtor).

s.3(5) – 70% of wages are exempt. 

See s.34.

So garnishing orders can be lots of work for little money, but good strategy to let the employer know that the employee is not paying debts. 

s.6 – how to garnish if it is a public servant. 

Rather than trying to garnish salary, just wait for it to be in the bank, then can take 100%, not just 70%.

Although some of it may go to their mortgage account or something. 

So the debtor should have a joint account – cannot garnishee a joint account if only one of the account holders is a debtor. 

Or the debtor can ask for cheque instead of a joint account. 

If one of the joint account members is not contributing at all, then you can argue that it is not really a joint interest, and then you may be able convince the court to give a special order to allow garnishing. But as soon as there is a bit of genuine commingling then you will have difficulty. 

Consider judgment debtor is a doctor. He is not an employee. Not really wages and salary. Could be timing problems – when are billings done, who do they bill etc. Is it garnishable under s.3 – does it arise out of trust or contract? 

Was a case on this, said you cannot garnishee the billings of the doctor b/c the relationship of the doctor and the medical service commission arose out of statute, not out of trust or contract. 

So must ask where the debt obligation arises from – is it a debt obligation or liability arising out of contract or trust. 

Credrem0301

Attachment of debts

Can garnishee a debt liability or obligation due or accruing due. 

Cannot garnishee payments that doctors get from the medical services department – will hand us a case on this next week. We should think of similar cases and whether those involve a debt obligation or liability due or accruing due. 

Jurisdiction

This is a constitutional issue. 

COEA deals with property and civil rights in a province. 

Need to locate the debt, but it is intangible.

Bank of Nova Scotia v Mitchell

Is rightly decided on the facts, but probably wrong on the law. 

Some judges have a conclusion in mind and then find law to suit it.

This is such a case.

Here and ex-wife was trying to enforce a maintenance order. 

At the time the maintenance order was made, the husband was trying to move to the West Indies. 

Some of his salary was being paid into an account in St. Lucia. 

The judgment creditor issued a GO and served it on BNS in Victoria, B.C.

Issue where the debt is payable. 

Court said that debt does not have to be located in BC. Looked at the place of business of the garnishee and said that to garnish in BC the only connection you need with the province is that the garnishee be in the province, and that the garnishee can be located. Said that do not need to consider where the debt is payable. 

But what will happen if there are now different GO’s served in different J’s, so this case could lead to conflicts. 

So if you are a garnishee, then you should just pay the money into court and ask for advice. 

Nothing was payable in BC in this case. The money was payable in BC, and some was payable in Ontario. 

P37 has some key passages. 

Court said that it was not the account that was being garnished, but the wages and salary that were paid into the account, and this was clear from the GO. 

Issue as to whether the judgment debtor had to be served with a copy of the GO within a certain period of time, court said the you do not need to serve the judgment debtor until the application to actually pay the money out to the judgment creditor. 

So this case is probably right on the facts, but the law is problematic. But could be useful for you in the right fact scenario. Can just say that you are not garnishing an account, and so it sufficient if can find a garnishee that allows this.

Order absolute

s.11 ( if garnishee does not pay money in or file a dispute note, then the judgment creditor can get order absolute the requires the garnishee to pay the money into court or to the judgment creditor (which is the more common situation).

But for an order absolute you have to have actual knowledge of an actual debt, cannot be based on information and belief. 

s.14 allows you to enforce the order absolute like any other judgment. 

Evans v Silicon Valley

Application for a garnishing order absolute that is applied for ex parte, the other side was not given notice.

In such case there is a requirement to disclose all facts even if they hurt your case. 

Says at para. 23 that OA is like a money judgment, but is different in that it is secondary to the cause, the garnishee is a stranger to the dispute, but is liable to pay b/c of his failure to comply. Is onerous b/c garnishee may be subject to double liability – so especially important to be candid an ex parte application. 

Rebane says there is no reason to do it ex parte – if you are worried that the money may be paid to the judgment debtor by the garnishee, that is irrelevant, the issue is was there a debt at the time of the service of the GO, if was paid afterwards then the garnishee will be liable. 

Are very few cases when it will be necessary to do it ex parte, and there is always the risk that it will be set aside for material non-disclosure. 

Priorities

s.9 says that the debt obligation or liability is bound at the time of service of the GO.

What does “bound” mean?

Three possible meanings:

1. Could be that the property is transferred absolutely to the judgment creditor. Probably not b/c there is a chance that the GO will be set aside ( discretion. And this section also applies to PreJGO, and then P may lose the trial, so cannot be “absolutely” in that case, so this cannot be the meaning.

2. Could mean that service of the GO creates equitable charge in favour of judgment creditor.

3. Could create personal right for the JC against the JD. 

BC Millwork

Says that bind means different things if have a pre v a post judgment GO.

P issued writ and got a pre judgment GO.

Garnishee pays money into court. 

D issues writ and gets a default judgment in a different matter, and then asks for an equitable charging order on the funds in court. 

If the GO created a personal right for the creditor against the debtor, then the funds were still that of the debtor, and so could be recovered by the equitable charging order.

If the GO created right of the creditor in the money, then could not get equitable charging order.

Court says that pre judgment GO gives only a personal right against the debtor, and then on judgment it turns into a property right.

So in this case there could be a equitable charging order against the money recovered by the pre-judgment GO. 

So post judgment GO creates property right, but pre judgment GO gives only a personal right.

Pacific forest

Twin stag was a debtor that owed money to pacific forest, but was owed money by crown forest.

PF garnished the amount due from CF. CF paid it into court. But TS had already assigned all of its receivables to the bank. 

So who has priority to the funds. 

Court said that pre-existing interest in money had been created in the funds, they had already been assigned to a third party. 

So the GO of pacific forest could not be garnished, TS no longer had any interest in the property – nemo dat. 

So where there are secured creditors, and the debtor is in financial trouble then there will be an issue with the fact that there are secured creditors, but if the debtor is in sound financial condition, then the fact that there are secured parties often is not an obstacle to getting the garnishing order issued. 

Under s.17 of the act a third person who claims an interest in the money may say that the garnished funds should actually go to him, could be the director of employment standards who claims that he has super priority for those funds. CRA may also claim super priority for unpaid GST or employee remittance etc. 

So when CRA is around, you may want to put the debtor into bankruptcy, b/c then the priorities will change and the secured creditors will take ahead of CRA, which would not be the case if the debtor was not in bankruptcy. 

Step 1 – apply for the GO – is something you can get at the registry. 

Step 2 – serve the GO on the garnishee, this binds the debt. Do not serve the JD first, he may take his money out. The act does not say by when the garnishee is required to pay the money in. But the garnishee cannot do nothing, they must at least send a dispute note. Dispute note could say that there is no debt, say b/c the JD has taken the money out of the bank. 

The garnishee should not try to help out the JD – they will get themselves into trouble. Just pay the money into court. 

Step 3 – apply to get the money out of court. S.12 and 13 of the COEA deal with this. Must give specified notice to the JD if applying to get the money out. If the debt was from default judgment, and 3 months expires from the time the money was paid into court, then you do not have to give the JD notice before applying for payment out. S.5 still applies, the JD can say that money has been garnisheed, but that the court should set it aside b/c of hardship, and rather have a payment plan. This is a serious danger with GO – may end up getting $300/month even though 56k had been initially garnished. 

So garnishment is cost effective – do not need to pay bailiff fees etc, get dollar for dollar recovery (very rarely have to share with another creditor).

Post judgment interest still runs if there is a payment plan – but this is a good deal for JD’s b/c the rate is pretty low. 

Equitable execution

Depends on legal methods of execution being available i.e. CL or statutory relief. 

Were three methods of equitable execution. 

1. Sequestation – this was never adopted into BC. This method put 4 individuals in charge of judgment debtors property. 

2. Equitable receiver – is used in BC.

3. Charging order – is used in BC. 

ER and CO were originally in the courts of equity, but then used when the legal processes were insufficient. There was confusion about when to apply ERs and COs.

Was a time when if you could not recover at CL, then equity would help you.

By 1890’s there was the rule that the equity should follow the CL. This restricted the situations where equitable remedies could be used. 

Equitable receiver: collects the property of the JD and then gives it to the JC, or sells the property and then gives the money to the JC. This is not a receiver by instrument e.g. one under the PPSA or one under a K. This is an equitable receiver.

There is no restriction on who can be an ER, could even by the JC. But more often you will get a TEIB to do it. The BCSC can appoint an ER under the L&E Act. 

When can you appoint a receiver? There are rules that must be satisfied, and then still ask if it is just and convenient to do so. Then another approach said that you can look at the rules, but mostly it is just whether it is just and convenient to do so. Then there is the Klyne case that does its own thing.

Requirements for ER:

1. The property for which you are trying to get must be legally exigable at CL or by statute. This is not a general receivership, it is a ER for a particular piece of property. 

2. There must be some impediment to legal execution or some special circumstances. Cannot get it just b/c it is convenient for the JC. 

3. Then must be just and convenient in all of the circumstances. 

#3( equity must follow the common law, equity should not enable something that is not possible under CL. 

Example:

JD ran a car lot. JC wanted an ER to collect money from the sale of cars on the lot. A car can be seized, so it was legally exigible. The special circumstance was that the vehicles were financed and only got a markup when the JD sold the car. But if the cars were sold by the sheriff at a loss then that would bring nothing due to the JD, so the JC would get nothing. So was just and convenient to rather let the JD sell them and then give the money to the JC. 

#1 and #2 can be tricky b/c of how you classify the particular property that you are looking at when you ask if it is exigible. What are shares in a company – personal property, chose in action?

If is a foreign company, then you cannot get the shares by writ b/c not incorporated in BC. But can say that shares are legally exigible, but the impediment is their foreignness, But another judge would say “are shares in a foreign company legally exigible” and to this they would say no, and that there is not an impediment, but that do not get past stage 1. So is a classification issue. 

What is an impediment. At CL you could not attach a beneficial interest in land. Is land exigible - yes. What is the impediment – it is an equitable interest in the land. 

What if the money is owed by the federal government. Debts exigible – yes. Cannot garnish the R, that is the impediment. 

Special circumstance is when there is no impediment, but b/c of the circumstances it is better to use an equitable remedy. 

Vancouver A&W

JC wanted to get shares in foreign company. 

Writ failed. 

JC applied for an ER to collect and sell the assets. 

Should an ER be appointed? Yes. Court said the asset was personal property, defined it broadly, and found that it was exigible. 

P10-11 of chapter 5 has relevant quotes. 

Said that JC must show legal impediment, and that was done in this case. 

Consider joint bank accounts. Are they exigible? No. Are debts exigible? Yes, so could the impediment be the jointness of the account.

Petersen Livestock

JD was a status Indian under the act. 

There was an exemption under the act. 

JC knew that the JD was going to get a payment from the R for mine and mineral rights. 

Was this a case where an ER could be appointed to collect that part of the payment that would go to the JD. Court said no, b/c the property was not legally exigible. 

NEC Corp

Is a special circumstance case, and shows how the court will ignore the test when it is otherwise just and convenient. 

JD applied to set aside order appointing ER, says that there is no special circumstance requiring an ER. Said that the JC had available legal means to recover.

A Mareva injunction had been issued. 

The court at trial had cancelled the MI and appointed the ER.

Court said that there was a special circumstance that justified an ER i.e. there was fraud on the part of the debtor, that is why there was a MI. 

So when there is this kind of special circumstance, then the test is relaxed. 

This line of cases says that appointing an ER is entirely at the discretion of the court, and will look for a special circumstance and not be bound by the test. 

Interclaim Holdings v. Down
Para 7 on pg 20 of chap 8.

Court says that will appoint an equitable receiver when it is just and convenient 

Refuse ER if ordinary circs of collect work unless special circs.

But may appoint ER if it is more convenient to the JC – so have to weight convenicnecs.

There is a concern if costly to use equitable receiver.

What is the capacity of debtor to hinder regular collection processes. 

Special Circs:

· Difficult to collect for the JC

· Where assets are exigible applicant benefit by appointment

· Likelihood that the receiver would be able to realize on considerable assets – would not appoint an ER for a small judgment. 

So the court basically says that you can look at everything and then the court uses discretion. 

Para 12 page 8022 quotes the traditional test. 

So this case overall takes the more modern approach to ER. 
Klyne v. Young
The decision is by a Master, so may not get that much respect, is not binding on judges.. 

It is an interesting decision – do you think it is right or wrong. 

JC applies to have an equitable receiver appointed to receive the proceeds from a pension. 

Court must decide if it has J to appoint the ER to receive the pension. 

Para 8 and 9 quote the exemption that says you can’t charge or attach any pension that is paid under the act

It doesn’t say at law or in equity, it just says that you cannot charge or attach.

In order not to attach in equity the act needs to specifically say that, and it does not say that.

The provisions in play BC Pensions and Benefits Act. 

If the appointment of the receiver is equitable execution then the court is not bound to follow the act if it only limits legal execution. 
Master Horn says that the appointment of a receiver is based on s. 39 of the rule of equity act and Rule 47 of the rules of court. 

The discussion is at pg 38 and 39( para 52( as a matter of history the power to appoint a receiver was a new power that created a new execution and differing from the other modes only in that it is discretionary and is not a right. 

There is no reference to it being an equitable remedy.

Says that to appt a receiver is a mode of execution and so is prohibited by the statute

The Master said that it is a right that arises from the rules of court and not an equitable right

Commentators have criticized this. 

Rebane says that it is bad to ignore the difference between law and equity. 

If it isn’t equitable the classic test doesn’t apply, you do not have to meet the requirements of equity, do not need to show that is legally exigible etc, and it is solely based on the court’s discretion 

If the court says that it is in their discretion, they will probably apply the same factors anyway in deciding what is just and convenient

It is hard to set out clearly when an equitable receiver will be reported 

If one is in a tough position you could always try and argue Klyne - slide away from the traditional factors and look more at what is just and convenient, appropriate, and that you cannot get the asset any other way, so it is just and convenient to appoint an ER. 

Equitable Charging orders
Make sure that you know that this is not a charging order under the judgment act which is statutory

Equitable charging order is only applicable when there is money in court.

You cannot use legal process to attach money in court. Can’t garnishee the court.

Consider: 

JC – judgment creditor

JD - judgment debtor who has an interest in the money in court that has been paid in as part of in another action. Most likely the JD is a plaintiff or JC in another action. 

The old practice was to appoint an equitable receiver to collect the funds when they became payable to the JD. But courts then said that do not need an ER when the court is already in control of the money. So equity created the equitable charging order

Another way that it can arise is where there is a settlement

Most settlements don’t do this i.e. do not involve court, but some do operate through the formal court offer to settle ( When an offer to settle is accepted, the defendant pays the money into court and there could be an interest in that circumstance

Hypothetical case ( JD had a fire at his factory, the insurer became aware that there were creditors who were after the JD’s money. The IR got nervous and decided to pay the money into court (3 mill.) b/c the IR was not sure who the money should be paid to. The best thing to do in this case is for the JC to have the money in court charged. 

Chima v. Hayduk
There is money in court in another action which stands to the credit of another

The creditor is successful in obtaining a charging order over the funds.

The question is when should the funds be paid out.

The issue for the court was whether is was necessary to take an order Nisi and wait 6 months before giving the order absolute?

That process sounds like the judgment act charging order and foreclosure

The court said that in considering there are options such as immediate pay out on application after 10 days notice or the could say that they could wait 6 months.

Pg 43 para 2. 

The court says that if they are satisfied that there are no other claims to the money they will order that it is paid out immediately, but if they believe that there will be other potential claimants that may make claims to the funds they will order that the funds are charged. 

If in fact other creditors (not necessarily judgment creditors) come forward the court will protect the other creditors by saying that we will hold the proceeds until other creditors have time to get judgment. 

Say you have judgment for 200k and money is paid into court in the other action for 1 million. Rebane said that you should be allowed to charge the entire 1 million, unless the court orders immediate payment out. 

Rebane was in a case and threatened to tie up all of the funds for 6 mos. And forced a settlement even though he didn’t have priority.

So even if other creditors have priority, you would like to charge the entire one million, and then the other creditors will not want the money tied up so will force the JD to deal with your claim. 

If the total claim is bigger than the pot, then there will be a pro rata sharing 

Rennison v. Sieg
Money paid into court in an MVA case by the defendant

The plaintiff was a debtor in another case

The debtor opposed immediate payment out b/c he had other creditors, so sometimes it is the JD himself that will oppose immediate payment out. 

The JC wanted immediate payment out of court

P44 – 3rd paragraph.

The court issued an order nisi and a 6 mos. Period for creditors to come forward while the funds waited in court

Accredited Mortgage (In the Note p8045).
The result in this case surprised Rebane.

The court considered whether or not the equitable charging order could be made against funds that are not paid into court. The funds are actually in the hands of a TEIB. 

The judge said that counsel couldn’t find reported decisions

Para 12 – said that the purpose of a charging order is to allow JC to exercise on judgment where legal execution is impossible.

Says some decisions imply that it is only funds in court that can be subject to an equitable charging order.

Here the court says that equitable execution ought to be available when funds are in a trustee (trustee in bankruptcy)

Does it apply to any TE, but only one appointed by the court – seems that when a person is a version of a court officer an equitable charging order may apply.

There are no similar cases to this one from other jurisdictions. 

Credrem0308

Exam will be 3 hours. Open book. 

3 Questions ( 35 35 30 marks

Last week we looked at equitable receivers. Interclaim case is a key one for equitable receivers.

Then did equitable charging orders – and said that TEIB holding funds could be the subject of a charging order for funds that he holds. 

So where else can an equitable charging order be made – must probably be someone connected to a court process. 

Exemptions Immunities and Priorities

Today we will skim a lot of topics, will do none of them in major detail. 

Provincial legislation

COEA – we looked at these before. 

s.3(5) ( exemption built into garnishing order for wages. 70% is exempt. If is a family maintenance issue then only 50% is exempt. These exemptions can be varied (up or down)  in a special case under s.3(4) I think. 

s.70-79 of COEA 

s.71 covers necessary clothing and household furnishings etc. 

s.71.1 – small exemptions for the principle residence. 

s.72 deals with how the exemption works in practice. 

Secured creditors will take first, then the exempt amount, then only does the JC take any amount. So must check if there will actually be anything left over before you bother to have the item sold. 

s.74 gives the appraisal process. 

The key is to know that the exemptions exist, and so recovery will be limited by the exemption. 

Remember to deduct the exemptions when deciding whether it is worth seizing. 

s.96(2) is a form of exemption. Applies when the home of the debtor is being attacked – court may not order the sale and rather go for payment by installments. 

Insurance Act

s.54(1) says that if a B is designated then the insurance money from the time of the event which makes the insurance payable, those amounts are not part of the estate. 

s.54(2) when have designation to family member, then the insurance money is exempt from seizure. But there is a test to be met ( there must be a designated B, and that B must be in the family as described in the section. So cannot be seized if the B is say the child, but can be seized if the B is the brother or sister. 

Re Sykes 

Attempt to attach an annuity style RRSP.

This RRSP was sold by the insurance company and you pay a lump sum and then at some age you start getting paid back. 

Para 35 is a key part of the decision, and para. 37 is important. 

Para 50 ( quoted what is now s.54 of the Insurance Act. 

Para 51-52: say that the definition of insurance in the Financial Institutions Act covers annuities. 

Para 79-81 ( Explained that in Sykes the ID transferred all of his funds into life insurance style RRSP at a time when he was in financial trouble. 

But in the Robson case they allowed the appeal b/c the RRSP investment meets the test for being insurance monies. 

So now there is a debate at the federal level w.r.t. bankruptcy legislation about whether should make RRSP exempt from seizure. But even now those in a business risk type lifestyle will put their RRSP monies in a insurance type policy. 

I think the B is just the person that takes it if you die, but that you can still be the person that takes the benefit during your life. 

Workers Compensation Act

Cannot attach amounts payable by the WCB to an injured worker. 

The crown proceedings act

Cannot use all processes to recover from the provincial crown. 

Federal legislation

Canada Pension Plan Act

s.65 says that security interest cannot be assigned charged or attached. So can you use an equitable receiver – so then they added s.65(1.1).

Old Age Security Act

Cannot get this in law and equity.

Rebane says this is unfair. Some old people are rich and they have lots of assets, even though their income is low, so they are eligible for payments under Canada pension and old age security, but then you cannot get at this money.

Rebane says that this legislation is outdated. 

Can attach a regular company pension though (but have to wait until the person hits 65 and retires, else do not know whether they will get the money at all). So seems unfair that these are not exempt, but that state pensions are exempt. 

Indian Act

Protects Indians and bands with property on the reserve from judgments except those held by other Indians or bands. 

So what if you assign you judgment to a person who is an Indian, then can they recover on the judgment. 

Tricky question about when the asset is on or off the reserve. If the share certificates are on the reserve, then may fail, but if you could serve the registered office which is off the reserve then that may work. 

If it is a car or a bout then you can seize it as it comes off the reserve – no you cannot s.87 of the Indian Act, see federalism case about the school bus. 

Crown liability and proceedings act

Cannot execute in all ways against the R.

Creditors with special rights

Artisans, family creditors, employees w.r.t wages and the R ( these are creditors with special rights. 

Legislation gives the R priority for things like taxes, unremitted GST, unremitted employee payments, licenses. 

There is often no registration process for payments due to the R – so their special priority can sometimes run with the land e.g. municipal taxes, or runs with the assets e.g. CRA rights. 

So you could purchase a business by buying the assets, at the time of the sale there is unpaid GST. Then CRA will say they had a lien on the asset and will seize the assets after the sale. So there will normally be warranties and representations when there is a sale – can do some tax searches as well. 

R prerogative ( CL rule that says where two creditors have a claim of equal degree (both unsecured) then the R will win if the R is one of them. 

We will not cover all the statute sections, just be aware that the R may take priority. 

Artisans

Repairers, people who operate warehouses, builders (builders liens), landlords (Rent Distress Act – can distrain (seize, hold and then sell if they do not pay, and there are almost no exemptions for the tenants tools etc.) against the assets of the tenant for unpaid rent, not for future rent).

Woodworker Lien Act

Must firs ask who can claim – person performing labour or services – this must be an individual, not a corporate entity. 

Physicians and surgeons are also protected. 

These people have a lien for their labour or services, and it is a first charge on the item. 

Repairers Lien Act

Again ask who – s.2 says that it covers a mechanic or other person who by bestowing money skill or materials on a chattel in altering or improving it.

Then you get a lien on that chattel. 

Can sell the chattel if the amount remains unpaid for 90 days.

Unlike for the woodworkers lien act, here it can be a company that can claim. 

Family creditors

Are special rights that apply to family law creditors. 

Get advice from a family law lawyer. 

Get three types of orders for family law:

1. Custody orders.

2. Property orders.

3. Support orders – for children or spouses.

Support orders have been given lots of legislative assistance for enforcement. 

One ( There are a few statutes that make it easier for family debt enforcement b/c of deadbeat dads. 

Two ( Family creditors can given their orders to the directors of maintenance enforcement. This is because it was not feasible to enforce small judgments b/c was too expensive, so when the director thinks it is necessary, then he will enforce the maintenance order. 

Third ( Family creditors can use all enforcement mechanisms that are available like any other creditor.

Fourth ( new and improved methods for family law creditors were developed ( s.18(3) of Family Maintenance Enforcement act – I think. Says that you can have a continuing garnishing order. 

Another area is reciprocal enforcement provisions with other J’s ( s.17 allows you to enforce a maintenance order from another province. So can take an Alta order to the director of maintenance enforcement in BC, you do not have to have it registered in BC. 

Fifth – there is a priority given to family law creditors. When have family law creditor and a non family law creditor, then the family law creditor will win. 

BC Director of maintenance enforcement v Leontowicz

Considers the priority of maintenance creditors. 

But this is limited to one year of arrears. 

Employees w.r.t. wages

They get priority for amounts owing for wages and salary. 

This is normally done through the director of employment standards. 

This is just for arrears in wages – so will be small amounts, so would not be worth enforcing using normal methods for the small amounts. 

So if ware owed wages then you must report it to the registrar. 

s.87 ( lien for unpaid wages that dates from the time the wages were earned. Is against the real and personal property of the employer. See s.87(3) – (5) ( if there is a mortgage then it will win, but not if there are advances on the mortgage after the lien. 

s.89 ( director can issue a GO to enforce the determination, and that is a continuing GO until the debt is paid in full. 

Can file the determination in the SC registry.

Registrar can seize assets. 

The director of the employer company can be personally liable – do not be a director when your client asks you to, or at least ask if they will have insurance to cover you. 

The employment standards branch are good for recovering for employees. 

You will probably be behind the employment standards claim, so beware of this. 

Receivership and bankruptcy are different things, but when are in either of these the employees still take precedence – Rebane thinks. But how they compare to secured creditors in these situations may change. 

Remember, ask how does the affect unsecured creditors? Remember that family law creditor would have priority, so would CRA, so would the logging industry claims etc. 

The partial abolition of priority

CL rule was first in time first in right.

Creditors assistance act tempers this but only in so far as writs of seizure and sale.

There is no provision that all the property of the debtor will be distributed under the CAA, i.e. only that which is seized and sold, and there is no extinguishment of debts if there is a shortfall. 

But in bankruptcy there is a more significant abolition of priority. 

Are lots of strategies in bankruptcy – if you are first in line, probably do not want to push them into bankruptcy if you can get your money out first. But if you are at the end of the line of creditors and you think you may not get anything if you wait in line, then you may want to petition the debtor into bankruptcy, then can maybe get 30c on the dollar. 

So should think of bankruptcy as an option, but it is risky b/c after it your debt will be gone. Should not use it with a company, let the company limp along. 

Should consult a bankruptcy lawyer.

May want to use it if you think that the debtor will not want that to happen, so will pay you just before you are going to hand in your petition. 

Some professionals will lose their status if they go bankrupt – they will be eager to pay. 

Under the CCA sharing there are some issues:

What is a levy and when is a levy not a levy?

When is a levy not a levy?

What processes escape the CCA?

How do you distribute when there is a shortfall?

Who is entitled to share in the distribution?

What is a levy and when is a levy not a levy? 

Is the payment of money by force 

Benjamin Moore.

Was a notice of seizure and then there were other intervening creditors. 

BM wants all of the money b/c says that the levy was complete before the other creditors got in on it. 

When did the levy take place – court said that was when the sheriff received money as a result of the seizure, and so the other creditors got to share. 

When is a levy not a levy?

s.23 of CAA covers this.

Says that if sheriff seizes and then all are paid in full before the sale, then there is a sale (would not actually be sold, but say it was), then new WOSAS is filed, then that is not a levy, there was a consensual payment made to release the goods. 

What processes escape the CCA?

s.34(1) of CAA ( says that sheriff can attach debts and then the proceeds are shared pro rata. 

When can the sheriff go and attach debts. 

Tan v American Corporate Suites

Was a GO. 

Said that all judgment creditors with a WOSAS cold share. 

Anderson case said that could only attach debts if had already seized some goods and did not have enough money to pay all the debts.

It is not a general right for the sheriff to attach, it is only when another creditor has attached and then the sheriff wants to b/c there is not enough – I think.

McClean v Allen

Said that the CCA forms an exception to the general rule and should not be extended to things not provided for in the act – so Sheriff cannot have equitable execution. 

Payments under subpoena to debtor escapes the act.

Installment process escapes the act.

WOSAS is always under the act. 

How do you distribute when there is a shortfall?

s.36 ( priority to employees when they are owed wages.

s.37 – you only share if you have a writ or certificate in the hands of the sheriff.

s.38-40 shows how the money is shared. 

Creditor can complain about the proposed distribution. Sheriff may have forgotten to include one of the creditors, or there is an argument about priority. 

Re McMillan Bloedal

Sheriff seizes property to sell. 

Then other creditors arrive and put writs in the hands of the sheriff. 

Then a distribution scheme is sent to all of the creditors. 

McMillan Bloedel and the Director of employment standards are both left off the list. 

Director of employment standards says that they should have priority. 

MB were added to the list. 

Debtor said that the DES had a lien on the assets at the time the debt arose, and that those assets were sold, and so the DES must now follow after those assets. Court said no, that the DES could follow the assets, but could also deliver a writ and share in these monies, and that they had a super priority. 

So DES gets paid in full first, and then money left over is shared pro rata. 

Who is entitled to share in the distribution?

Hankin Furniture

Judgment is registered against land. 

Is a mortgage and a range of judgments. 

Are three types of sales:

1. JD can sell the land by conventional sale. Has to pay out the JC – BMO case. 

2. Foreclosure. If 500k house with 300k mortgage, and there is a foreclosure, then you go by registration priority, not pro rata. 

3. COEA sale – this is different to foreclosure, in this case the property is sold and the 200k equity is shared pro rata. 

Hankin says that in the case of 

JC = 10

JC = 20

Mortgage = 200

JC = 300

Then under COEA then it gets sold as of the first judgment (regardless of who initiated the sale) and they share equally, and the mortgage gets nothing. So bank will not give mortgage unless there are NO judgments ahead of them. 

Enforcement of Federal Court Judgments

CRA can register arrears and get a federal court judgment quite easily. 

CAA does not deal with FC judgments. 

COEA says that you can file a judgment from the FC against land. 

Until 1989 FC creditors registered judgments against land and shared in the sale of the land. Other times they would deliver their WOSAS under the CAA. 

Mist common creditor is the R from the FC. So they take super priority. Or else crown prerogative applies. 

HSBC Bank

If there are a number of creditors of equal degree, then the R takes in priority, but there are exceptions to this general principle – may not apply when the R is engaged in a commercial enterprise. 

There is a benefit burden exception – if the R has taken already relied on legislation to get its equal status to the other creditors, them must rank equally and not ahead of the others. 

Says that if it is a sheriff sale under the COEA and you registered against the land, then you have to share pro rata with the other judgment holders. 

BC deputy sheriff v Canada 

Federal gov got judgment by certificate, then got a writ a fieri facias (now called WOSAS). 

Remember that there are ways to enforce a FC judgment under the federal court rules. 

They gave the writ to the sheriff in BC, and got 196k, a levy was recorded after the sale, then the Royal Bank gave the sheriff a writ from the BCSC. 

Interpleader – when person does not have interest in the money, but does not know what to do with it, then you pay it into court. Court says that there is no sharing and that the CAA does not apply b/c by the time the RB writ was delivered there was no money left, was just a debt to CRA. 

But there was also a constitutional issue ( the province cannot bind the FG and so cannot tell a FC judgment creditor that they have to share in the proceeds. 

So much depends on who levies and when that is done. 

Must distinguish between R as a federal court creditor (special priority), and civilian with a FC judgment (no special priority). Argument that cannot include regular FC creditor in a sharing under the CAA, and that the sheriff has to do separate seizures for those with FC judgments. But sheriff normally does not like to run parallel processes against the dame debtor, so may just mix them up anyway. 

Credrem0315

PG = provincial government.

J = jurisdiction.

Issue about seizing goods on reserve discussed last class. 

Federal legislation has idea of principle location, and this applies to what the federal government can seize.  But, it is an open question about whether the PG is also bound by that principle. PG can deal with property matters within their own J. Does the principle location theory apply to the PG – this is not fully clear at this stage. 

Reviewable transactions

Fraudulent conveyance act (FCA) and Fraudulent preference act (FPA) apply.

This is a difficult area with lots of cases. 

There is a red textbook that covers this area. 

The FCA and the FPA overlap both between each other and internally. 

The legislation is not that clear. 

The acts are often used concurrently, plead that both of them apply. 

The cases are not always clear which act the court is relying on. 

FCA 

P160 of stat materials. 

Is a very short act. 

Is a modern version of old English legislation.

The purpose of the act is to prohibit dispositions of property that are made to delay, hinder or defraud creditors. 

If disposition is made to avoid creditors, then the conveyance is void and of no effect. 

The defrauding may be of present creditors, but also applies to creditors who came into being in the future. 

Don’t have to have any creditors at the time of the conveyance. But if it was done to defraud, delay or hinder creditors that may arise in the future, then the act will apply. 

Not permitted to, just before you start a risky venture, transfer all of your assets to someone else to avoid expected creditor.

If the P has no creditors at the time of the transaction, then it will be hard to prove the fraudulent intent. But if there is a document that implicates the D in which he explained the reason for the transaction, say to his accountant. 

Fraud is hard to prove. 

McGuire

M transferred assets to his wife, for no value.

He did not financial trouble at the time, and had no creditors that he has not since paid off. 

Could a fraudulent intent be inferred.

There was a dispute about the facts between the majority and the dissent.

The majority said that he would not have enough money to cover upcoming debts, and that he knew this, and that he was trying to avoid future debts. 

The dissent said that M did have enough assets, and that M was not anticipating financial trouble. 

The burden is on the party alleging fraud – have to prove intent, which is hard to do. 

But there is an exception, if the disposition is between near relatives (family) then the burden switches to the judgment debtor, D, to show that he did not intend to avoid creditors when the transaction was made i.e. has to show an absence of fraud.

Normally will not challenge a transaction which was done at FMV, b/c then you would just trace the funds. These claims are normally when there are not for fair value transactions. 

P will have to show that the transaction was for less than FMV.

Court looks for badges of fraud. 
If transfer to a family member who is a trustee for the family, then the onus will probably still shift to the D.
Solomon v Solomon

Husband sells things to landlady.

The judgment creditor was a former spouse. 

P said that the burden is on the husband b/c was a transaction between near relatives.

Court said that they were suspicious of the transaction, but that the landlady and the boarder was not a relationship between near relatives, so the wife had to show fraudulent intent by the husband. 

The court will look at all of the circumstances around the conveyance.

In this case it was a transaction done in haste, not in the ordinary course of business, there was an alleged cash payment, secrecy around the transaction, continued possession by the debtor even after it was allegedly sold, court will also look to see the item was sold for more than it was worth. 

s.2 of FCA says that it does not apply if in good faith and for value. 

So what sort of knowledge must a transferee have before a transaction can be set aside even though it is a FMV. There must be more than knowledge by the transferee that the debtor had creditors.

In Solomon the landlady knew that husband owed money to former spouse, but she thought that the sale would allow the husband to pay the wife back. 

“Good consideration” may be lower than the best price, b/c to get the best price you may have to wait a long time. But the price paid must bear a relationship to FMV. 

CIBC v Boukalis

Judgment debtor (JD) conveys a house to his brother.

CIBC was secured creditor at the time.

Then there was not enough security to cover the debt to CIBC.

Could CIBC claim that it was a FC even though they were a secured creditor? 

Top p13 = key passage.

Not essential for CIBC to prove that it was an unsecured creditor, they can still invoke the act even though they were a secured creditor. 

The key is that you have to show the intent to defraud, hinder or delay. 

If you can show this intent, then the disposition is set aside to satisfy the claim. 

You may want too claim conspiracy etc to try and get damages against the judgment debtor an the spouse who participated in the fraud. 

FPA

Longer more detailed act.

s.7 allows you to follow the proceeds that was fraudulently transferred. 

So if the spouse sold the house after a FC, then you can trace them with the FPA. 

You can have a judgment registered against the land if there has been a FC, but this right is established under the FPA.

File a CPL against title when you bring an action under the FPA. 

So seems that these are some sections in the FPA that actually relate to fraudulent conveyances!

He was not very clear on this. 

Fraudulent preference

Designed to ensure that all creditors get part of the proceeds of property that is sold. 

You cannot prefer one creditor over another. 

s.2 ( the test is different than under the FCA. Under FPA, the idea is that the D is in financial trouble and his going to favour his buddy. Note how have to be insolvent circumstances to invoke this section, then have to show intent to give preference over one creditor.  This section deals with judgements.

s.3 ( When there is a disposition of property on the eve on insolvency, is void as against an injured creditor if made with intent. So now have to prove intent, and insolvency, which is why you should also plead the FCA.

So the D must be insolvent, or the D must be unable to pay his debts in full, or they must know that they are on the eve of insolvency. 

FPA is not used as much as the FCA b/c of the eve of insolvency requirement. 

CIBC v Ash

Sale of home from D to his wife.

P25 has key statements, starting at the first line – then also the third paragraph. 

Says that the tests are different under the FCA and the FPA. 

Says that it is unnecessary to show that the D was insolvent at the time of the gift under the FCA. 

TD v Terrace

TD took security for the mortgage – this can be a preference. It is preferring one to favour the other. This transaction was challenged at the time it was made. 

P31 – manager of the bank was said to be negligent, but “knowledge” does not include knowledge that you should have had.

Court did not want to put positive obligations on the banks every time there is this kind of transaction. If you don’t protect the bank, then banks will make money harder to get, which will have negative impact on business.

So if bank had actual knowledge, that would be different, but they did not know of the pending insolvency in this case.

Sheraton Desert

He said don’t even bother to read this.
Sections of the FPA

s.4 ( if disposition prefers one creditor, then if bring action within 60 days, then intent is inferred i.e. you do not need to prove intent. But is hard to find out within 60 days that the transaction occurred. 

s.5 ( says some transactions are deemed to be preferential e.g. granting of security. 

s.6 ( these are defences. He read over these. 

Lawyers try to fit their transactions into these sections. 

s.6(1) ( If the D has lots of creditors, and one is hounding the D non-stop, and then the creditor takes that money in the ordinary course of business, then that might be acceptable.

But if are not in the 60 day window, then you have the tough job of proving intent, and have to prove insolvency factor, then there are the protected transactions, and pretty much have to be a creditor at the time of the transaction, else how could there have been a preference ( so this is why the FPA is not used that often. 

Builders Liens

Common area that many lawyers have to deal with. 

This is a tricky area if you do not have a background.

Did not exist at common law (CL), is entirely statutory.

You must understand the act to work on this area.

Some of the cases are decided under the old act.

Kinda need to know about the obligations of the owner of the construction to understand liens. 

There are two remedies that flow from the act:

1. Lien ( Right to file a claim of lien i.e. a lien against land on which an improvement has been made. Is quite easy to file, is just a one page document. You have to fall within the definition of the act to file a lien, extends to people like material suppliers. The lien is filed to the value of the work done or materials supplied. 

2. Trust ( trust which says that the money in a construction project are deemed to be trust funds for unpaid contractors etc. The money in the hands of the owner is not impressed with a trust, but when it goes to the main contractor, the trust is created. 

Idea is that those who provide labour and materials ought to be paid. Owners should not be allowed to take benefit w/o paying. In construction, everyone below the owner is a credit granter b/c you do not do a days work and then get paid, you work for a month and then only get paid based on you progress payment invoice which will only be paid in another months time – so you are effectively granting credit. 

That is why there is a need for creditors remedies. 

Strict approach to who is a claimant under the act: there is a definition that you must fall within. Once in the act, then courts have been liberal in giving the parties rights. 

There are still rights that exist beyond the lien and trust claims, can still make the debt claim. 

A builders lien is still a form of security. 

The lien claimants are a special class of creditors. 

Lien rights were created in the late 1870’s, trust rights in the 1930’s. 

Until Feb. 1, 1998 the BC act was quite different to other acts, now we are more mainstream.

Need to understand the typical construction chain.

Type 1: Owner retains head contractor (general contractor - GC). Some GC then hire subcontractors (SC) and they may employ sub subcontractors SSC, and get materials from material suppliers, but they are also considered SSCs. A person who supplies material to a material supplier cannot file a lien. Have to draw the line somewhere, and want some level of connectivity to the main project. A material supplier is generally someone who does not come on site to do the work, the contractor may pick them up from the shop, and that is ok. But if a middle man picks them up and then supplies them to site, then only the middle man can file a lien, the window manufacturer (in the shop) then cannot file a lien. Material suppliers to material suppliers cannot file lien. When are you a material supplier and when are you a SC, or is the person you supplied the windows to a SC, then you were actually a first level material supplier – these are the types of arguments that you want to make. 

Type 2: Owner developer model. Hire a number of contractors, no single general contractors with SC below them, but instead have a number of contractors (Cs) who each have a direct relationship with the owner. The Cs in this model will hire SCs and material suppliers. 

This hierarchy is called the construction chain, we will use this terminology. 

The work must be “in relation to” the project, and courts have read this quite narrowly. 

Owners do not always have deep pockets, often there is a bank behind the owner. The financing generally is extended as the construction progresses and people need to be paid. 

Ken Lawter Holdings

SC fails to file the lien in time. 

Have 45 days to file from the time of completion or abandonment. So there were no lien rights. 

The SC could still sue the C in debt, but here the C was bankrupt. 

SC tried to sue the owner for unjust enrichment. Court said that is only half the test of UE, have to show that there was a deprivation, and no juristic reason. In this case the juristic reason for the deprivation was that the C went out of business. 

So the UE argument will not work, have to rely on debt or on the trust or lien rights. 

The Crown

Provincial Crown

s.14 of Interpretation Act says that R is bound by BC statutes unless expressly exempt.

R is bound by the builders lien act (BLA)

Federal Crown

Province cannot pass legislation that binds the FG. 

Land title office will not file lien against federal land ( ports, airports. Can file claim against the lease that the airport company has from the federal government. 

There are grey areas with federal crown land, say that is held by federal crown corporations like port authorities. Have to look at the enactment that created the R corporation, does it say that the R corporation is subject to provincial law – if so, you can argue that can lien it. But if statute is silent you probably have no chance. 

Defazio

Building of skytrain.

There were unpaid trades who filed liens against the stations that they had worked on.

The stations were owned by the PG. 

The ultimate right of the line claimant is to sell the land.

You file the lien, then apply for a declaration of lien, then apply for order to sell the land to pay the lien. 

Mortgages get paid, then lien claimants share pro rata. 

But could you sell skytrain? P19, para 39 ( court said that this would be contrary to the public interest, and so builders lien act did not apply entirely. 

Said that you can still file the lien though. 

See s.30(1)(6) of the BLA ( cannot sell the land, but the court can give judgment against the R. Then the money is shared prorate as it would under the BLA. 

So can file the lien, but you cannot sell. 

O&O

If the land is not in the land title system, then you cannot file a lien. But the trust provisions of the BLA still apply. 

Lorenchun

Not in the case book

Laying telephone lines under Burrard inlet. Unpaid contractor sent lien to LTO and said file it, but burrar inlet was not in the land titles system. Sought court order, but the court said that you cannot file against land that is not part of the Torrens system of BC. 

Should be aggressive if you want to win, must file first and ask questions later – time is key, then may have to discharge if the filing was improper. 

Cannot file against work done on aboriginal land – so must assess this when you as a C decide to “give credit”. Could require payment bond.

Lien and holdback provisions

The owner

The owner can protect themselves by holding money back. Holdback is 10% of the value of the work. If liens are filed then the maximum liability is the greater of the holdback or the amount still owed to the GC.

So if the C goes insolvent, the owner does not have to pay the SC more than the maximum liability.

Is holdback at each stage, C holds back from SC. Under the act you cannot hold back from material suppliers, but in reality this does happen. 

Definitions in the act are important ( Owner = someone with a legal or equitable interest in the land, and then there are some other requirements, see the rest of the definition.

s.3 is very important. 

s.3(2) ( Consider when lease property, say for a shopping centre. Then the tenant makes improvements. Owner has knowledge of it b/c lease likely required owner to be told. Then owner can file notice of interest in LTO and it says that the owner is not responsible for payment for the work, then when contractors go to look at what charges on title, then they will see that there cannot be a lien against the property. Under the old act you had to put a physical notice on site that such was the case, but then there were big arguments about whether the notice was actually put up, so they abandoned it. Now the idea is that the C or SC who is about to do tenant improvement work will look at the title in the LTO and then will see the notice of interest that prevents the filing of lien against the owners interest – might, but only might, be able to file against the lease, but this is not very helpful anyway. What can you sell a lease for. And normally the landlord will be have a term in the lease that says that if there is a change in the tenancy then the lease is terminated. 

So the notice of interest is a way for the non contracting owner can notify the world that they are not responsible for that work. 

Advance Electric

Considered whether the interest of the lessee was lienable.

Said that the owner had prior knowledge that the construction was going to occur and so a lien could be filed. 

Obligations of the owner

· To holdback under the act. 

· To create a holdback account at a savings institution. Holdback account is often not used if it is the owner developer model with no GC, b/c is hard to administer with so many Cs and no GC. Also if the owner is borrowing the money, then the interest you pay on the borrowed money is higher than you get on the money in the holdback account. Is there a trust obligation to have a holdback account – no, not in this J, but is in some other Js. The only remedy is that the contractor can stop work. If C insists on holdback account, then the owner will not work with them in the future. Cannot counsel your client to breach the statute, so careful of the advice that you give.

· Must holdback for 55 days, then wait 10 days for liens to be filed, then can release the holdback if no liens have been filed.   

s.4(4) ( if mortgagee is a savings institute… he read this section. 

s.4(5) ( he read this. 

Bank should tell the owner to take the money if they wanted to, else they insist that a separate account be set up. 

Westburne

Liability will be capped at the holdback amount.

Ram Construction

Ignore this case.

Credrem0322

Strata property act. 

Only applies to strata lots i.e. condo’s. Not to a house. 

Only applies to purchase of new strata lots i.e. from owner developer, s.88.

Builders lien must be filed on before time under BLA expires (45 days from completion) and before 45 days from the day the strata lot is transferred to the purchaser, even if the lot is not completed. 

s.88(2) ( Purchaser must hold back until 55 days until after conveyance.

Holdback is 7% of the purchase price. 

Liens can be discharged by the purchaser by paying into court the holdback or the amount of the lien, whatever is less. 

So purchaser will not be liable for more than the purchase price, even if liens are filed. 

The definitions of the BLA are very important. 

“class of lien claimants” = lien claimants engaged by the same person e.g. the SC of the same C. 

“contractor” = engaged by owner to supply work or material “in relation to an improvement”

“head contractor” = general contractor. 

Completion of the head contract will start the time periods. But if it is an owner developer, then when one contractor finishes work will that be completion for the purpose of starting the lien timer – should think about this. 

“material” = …

“material supplier” = supplies material in relation too an improvement. MS to MS cannot file lien. But should argue the MS above you is actually a contractor.

“sub contractor” = engaged by contractor … “in relation to”, again those are important words. 

“work” = …
Remember that work includes services. 

“services” = … This definition is very limited. The court has said that “includes”, is not used here like it usually is, and this definition has been read down to replace “includes” with “means”.

Workers have lien rights, but rather rely on Emp Stan Act.

“improvement” = … 

Must always be an improvement to be able to file a lien. 

s.2(1) A contractor, subcontractor or worker who in relation to an improvement …
s.2(2) points out where we end lien rights. 

s.20 tells you when you can file a lien claim. Is a very important section. 

There will be completion if a certificate of completion has been issued. Is a standard form COC attached to the act. 

Could have a COC issued by the payment certifier, normally architect of engineer, or if none is nominated, the owner can issue the COC. 

Say COC is issued on May 1. Then June 15 will be the end of the window to file the lien. That is true for all lien claimaints i.e. that is when the owner issues COC to general contractor. 

But contractor may give COC to his subbie, and then all the lien claimants down that chain have 45 days to file. The idea behind allowing staggered COC’s is that it gets holdback money flowing earlier. But on many project everyone just waits for the COC from the owner to the GC. 

s.20(2)

Abandoned = 30 days with no work, then have another 45 days to file. 

If there is no head contractor, then you look to the improvement.  So in the case of the owner developer when one C finished his part of the job, even if letter was sent telling him he was done, that does not mean that the 45 day period even started. 

A COC has to refer to the BLA.

Deal S.r.l.

Moulds were inside a shed as part of the construction of skytrain. 

Filed lien on property the shed was on. 

But the moulds would eventually be removed.

Was there an improvement?

There is no precise test for whether there was an improvement. But you cannot just look at the real property test and ask if there was a fixture created. 

Northern thunderbird

NT transported men by air to the mine site for kermisse mines.

Filed a lien and said that their transport was in relation to an improvement. 

Then they argued that includes in the definition of services was broad. 

Para 45, court refers to the Kettle Valley case under the old act. Old act required physical change to be work. But subbie digging gravel off site for transport to site said he was doing work. Court agreed, said that what they were doing was “necessary and integral” to the construction. 

Para 40 ( “in relation to” can be read broadly, but must be considered in the context of the act. 

Para 56 ( “in relation to” is to be read as meaning in direct relation to, or in relation to an integral part of the improvement. 

Para 54 ( was uncertainty about how services definition should be interpreted – said that must not read it as a limitless expansion of services. 

It is hard to get in the act, so services is not expansively read. So despite the change in wording between the old and new acts, services is still narrowly interpreted. 

Chaston Construction

Owner did not file notice of interest. 

Court says that there has to be an improvement that is actually built, not just intended. So architect can only file lien if there is actually a physical improvement to the land. 

There was a tenant improvement project and a structural rehab project, and these were separate projects and only the structural one went ahead, so can only lien for those services. 

The nature of the services must be that of an architect or an engineer, does not matter if the person who does them is not actually certified as one of those people. 

Para 73.

So long as there is an improvement, then can lien for the preconstruction law. 

Material suppliers

s.29.

Material supplier should get itemized proof of delivery for each site, else will not be able to file a lien. 

Have to show that the material was actually delivered, that there was an intention that that material be for a particular improvement, and that the material is actually incorporated into the improvement. So if it is driven over to another job after you dropped the material off, then you will not be able to file a lien. 

MS can get screwed if the C issues a the subbie a COC that the MS does not know about, then the clock would start and they would not know. 

Pacific West

MS files a lien. 

“material man” under the old act is now a MS.

Para 11 ( test for MS.  Rebane not sure that the communicated bit is necessary. 

Para 19 ( Material does not have to be delivered to site by the MS. 

JW Price

The rule in Clayton’s case ( if you have a running account and then get a lump sum payment and not sure which invoices it covers, then you apply the payment against the oldest accounts first. 

Ross Gibson case said that the rule in Clayton’s case cannot always apply – cannot apply to funds impressed with a trust under the BLA. 

So if GC pays SC 30k, and then the SC pays you 20k, and then apply that against the oldest accounts, which happen to not pertain to that job. Then you may not be able to file a lien.

So you should apply the 20k to the invoices for that project if the money came from that project. But this is impractical. 

Money from the construction project must be applied to the invoices from that project, else when you lien for the rest of your accounts from that project, then you will only get the shortfall assuming that all of the 20k was applied to accounts from that project. 

Back to s.20

What does completed mean?

Applies to the improvement and the head contract if there is one. 

s.1(2) ( 321 test, 3% of ….

Then he read through the other sections up to s.1(6)

s.27 – if are going to start action to enforce your lien then you foreclose under the L&E act – cannot foreclose at just any court, must be near to where the property is, and if you get this wrong then the time for starting the action will expire and it will be too late and you will be negligent. 

s.21 is important.

s.33 is important. Must start action in BCSC within 1 year of the lien being filed, else your lien rights against the land are gone. 

Must file a CPL against the property once you have started your action. (lots of lawyer negligence in this area). 

Can send 21 day notice to the lien claimant and tell them to commence the action. 

Handout - Chapter 5

5.2 explains how must holdback.

Notional holdback is when you holdback cash but do not put that holdback in a separate account. 

The holdback builds in value as payment is made. 

You do not holdback money from people who do not have lien claimants below them. 

After 55 days the holdback can be released. The 10 day difference with the 45 lien filing period is to give time for all lien filings to show up – not really necessary any more with fast computer filing. 

If there is no COC, and there is no general contractor, then look for completion or abandonment of the improvement. 

s.7 of the BLA deals with payment certifier. 

s.7(3) ( payment certifier has 10 days to issue COC after request one. 

s.7(4) ( if payment certifier issues COC, they must post notice in a prominent place on the improvement. If it is not posted like it should be, and you relied on it, then you have a claim against the payment certifier, but you cannot file the lien late just b/c was no notice. 

Handout - Chapter 11 

Discussion of triggering events. 

Handout - Chapter 6

Supposed to establish a holdback account. 

When have one GC then can have one account, so not too bad.

When have owner developer, then need a HB account for each C, this is a pain. 

Don’t need a holdback account if the contract is for less than 100k. You still have to hold back though. 

Government does not need to create a holdback account. 

Contractor can stop work if holdback account is not created. 

Section on payment out of account is important. 

An owner can stall on paying back the holdback if there are deficiencies. 

But the owner cannot reduce his liability below the holdback amount. Owner cannot pay for deficiencies out of the holdback if lien claimants need it, although the lien claimant that caused the deficiency does not have to be paid in full. 

Handout - Chapter 7 

[This is getting quite involved – we should look at it, but is a bit beyond the basics we must really understand].

Holdbacks and limited recovery / liability principles. 

If you follow the act, then you will protect yourself and will have a maximum liability limit. 

Consider owner – GC – SC. 

If contractor is healthy then SC will just use debt action, not liens.

But when GC is bankrupt, then SC will have to rely on the liens. 

What is the liability of the owner if the GC goes insolvent.

If the SC files a lien, then the max liability of the owner is the greater of two amounts:

· The holdback.

· The amount that the owner owes to the GC. 

It is complicated though if the GC goes insolvent part way through the job.

Say 2 million K is 50% finished when GC goes insolvent. Holdback is 100k, but say only 500k has been paid. Then 500k of lien liability possibly.

Say 50% complete but 700k paid. Holdback = 100k.

If will cost more to get a replacement contractor to complete, then that will eat into the 300 k outstanding to the GC, and lien claimants may be left with just the 100k.

In this case the max liability is determined between the O and the GC.

Now move down a level. 

Consider owner – GC – SC, and then the SC has SSC1, SSC2, SSC2 and MS. 

Assume the SC goes insolvent. Then it is the K between the GC and the SC that defines the liability. 

Liability is the max of the holdback from the SC, and the amount the GC owes the SC. 

So lien rights may be capped by the maximum liability. 

Consider if SSC told GC about the lien that had been filed b/c the SC had not paid the SSC, and then the GC paid the SC anyway, then that will NOT reduce the liability of the GC. 

A payment made in bad faith will also not reduce the maximum liability. So if the GC knows that the SC is insolvent, and still pays the SC, then the GC’s max liability will not be reduced by making the payment. 

Will not be a complicated max liability question on the exam, just know about holdback and sharing amongst lien claimants. 

Shimco Metal Erectors

Filed liens, commenced actions, but forgot to file CPL’s, so the lien against the land was dead. 

They then said they had a lien against the holdback itself. 

The court agreed, based on s.4(9) of the act. 

But how do you claim the lien against the holdback – could send a letter to the owner. 

If the holdback is paid, then you cannot file a lien against it anymore.

Our Act does not say when you have to do it by, so if the holdback has not been paid out, then you can file against it even if 45 days is over. 

If the holdback has been paid into court, say b/c there were other liens that need to be paid, then you could still file a lien on it while it is in court. 

Should send a letter saying that are liening the holdback, then start action, and serve the owner with the writ for the action that you start to recover the lien. 

Damages for wrongfully filed lien

Can be liable for damages under the act and under the doctrine of defamation of title of land.

And can get a fine. 

If you acted in good faith, but filed a bit out of time, then probably won’t have severe penalty. 

But if a person files a lien for bad faith reasons, then they will be hit hard. 

Credrem0329

Exam

3 hour exam with 15 minutes reading time.

3 Questions – 35, 35, 30.

Open book. 

Will be away from the 12-17. 

Liens

You need to have an improvement to have a lien. 

Holdback is important b/c it defines the maximum liability. We will not have an obscure holdback question on the exam, but must know that the recovery for the lien is limited to the holdback – can file lien for millions, but will not recover it all. 

Damages for wrongful filing – this is where party has filed totally inappropriately – maybe b/c they know they are out of time and file anyway. 

Discharge of Liens

s.33 ( deals with discharge. Says that unless start an action in the appropriate registry within 1 year of the day the lien was filed, AND file a CPL, the lien will cease to exist against the land. But lien does continue to exist against the holdback for as long as the holdback is still in existence. 

Someone who has filed a claim of lien against the land, can send a 21 day notice to a lien claimant and unless that other person starts an action within 21 days of receiving the notice, then the lien can be struck out – just do an application to the registrar of land titles. 

s.25(2) ( allows for a owner subcontractor or contractor to apply to court to have the lien struck out b/c was filed against the wrong land – application by petition. 

Can also use this provision where the lien is frivolous, vexatious or abusive or filed out of time. 

If file a lien for much more than the value of the work you did, that may be struck out under s.25(2).

s.23 and s.24 are very important sections. See chapter 9 of the class handout materials. 

s.23 and 24 are slightly different, but they allow you to post security to have the lien removed from title. 

If a bank is financing a construction project on the basis of monthly progress certificates. Then a subbie files a lien against the land, then the bank will provide further finance b/c the lien will have priority over later advances under s.32 of the act. 

Also if the bank makes another advance, and then another lien comes on, then the second lien jumps the intermediate advance and shares at the level of the fist lien. 

So the fact that a mortgage for construction is not a lump sum, but is paid in stages, creates risks for the bank.

So the bank will insist that the any liens filed are removed by the subcontractor or contractor by paying money into court to have the lien removed. 

s.24 is an adaptation of a section under the old act – if the lien is on title, you can pay the money into court to have it removed and then the bank will keep financing. These applications are generally done on short leave by petition – before a master. Normally for a petition there are 7 days to appear and then another 8 days to file a responding affidavit. But can ask for a hearing within 2-3 days to get the lien removed. 

Under s.24 ( Put in the amount of the lien + 15% for costs. The 15% is just a guide, if it is a small lien, then may ask for more than 15% for costs, but if it is a big lien, then can put in a lesser % for costs. 

You have to apply to a master for special leave, then will have to go back to court to have the actual hearing. 

The money in court is as good, in fact probably better, than having the lien on the land – so do not fight about it if the other party wants to put money in court in lieu of the land – and the rights under the act continue, so do not argue about the lien being out of time etc on this application to get the money paid in – can still argue about that later. 

s.23 applications are a bit different. See section 9.5 of the handout. These are not applications to post security, but you put the money in court and say that that is the end of your liability. You do not pay security for costs under s.23 application. 

Typically the general contractor, say if a subbie filed a lien, will volunteer to pay in the greater of two numbers:

· The amount of the lien i.e. the face value of the lien.

· The maximum liability under the BLA which is the greater of 10% or the amount that the general contractor owes the subcontractor

Could be that the lien was filed by a sub sub contractor. So the contractor will say that, I know it is not my money, I will put it into court, I will go free, and then you can fight about it. 

Under s.24 you have to pay in the amount of the lien + security for costs, and you can still come back and say that the entire lien was invalid, and you want it all back.

s.23 is when you admit you have to pay the money to someone, and then you pay it into court and let them fight about it. The contractor paying the money in has to justify the max liability. If the job is completed and only holdback outstanding, then it is straightforward, but if the job is not completed, then it is more tricky. 

Say a sub sub contractor went insolvent, then will be disputes about what is the max liability. 

Look at the chart on page 43.

When you have an order declaring the amount to be paid under s.23 – then you can have further liens cleared based on the order that was already made b/c you can say that you have already posted the max liability under s.23. Of course if there is a lien down another branch of the construction tree, but all the contractors and subbies down the same chain will be covered by a maximum payment under s.23.

Always draw the construction tree. 

Westburne Industrial

Claims of builders lien do not attract interest – they are remedies against the land.

So if the lien claim tries to include interest, then that part of the claim is improper. 

If money is put in court, say under s.24, then still do not get interest. But you can claim interest for late payment if the construction contract says that you can get interest – but you cannot claim that interest against the owners land. 

F.A.P. Construction

Page 12087 contains a key passage – para 6. 

“holdback” is the bigger of 10% and the true liability. 

If an owner waits too long to make a s.23 application, which can happen, then owner may apply under s.23 for payment into court, but the court may say that the owner waited too long and started defending on the merits, and so you may then not be free of costs. So cannot defend for a while, run up costs, and then just make a s.23 payment. 

So should make the s.23 payment early, maybe even before you are actually sued. 

Under s.23 you are not leaving the money in lieu of the land, so not an in rem remedy, so the interest that is earned on that money will go to the party that wins the right to that money. 

The Trust Provisions

s.10, 11 and 14 are relevant.

s.14

s.14 creates a trap in the act.

Have one year to file action on lien after you have filed the lien. 

Day 1 – project completed.

Day 40 – file lien.

One year and 40 days – file CPL and start lien action. 

But s.14 says that have one year for the breach of trust claim, but it is one year from completion, so depending on when your lien is filed, your trust claim may expire first.

Who are the beneficiaries of the trust ( subcontractors and material suppliers. 

Who are TE’s ( contractors, subcontractors (to material suppliers and other subbies), but not material suppliers. 

The trust provisions provide that the money in the construction project are impressed with a trust for those B’s.

If the GC gets 100k, and can show that paid 100k on that job, then you have satisfied the trust obligations. 

So it is possible, if have 3 subbies, if you paid the one of them 100k, and have not paid the other two anything, it will not be a breach of trust just b/c you did not pay them, they lose out if you had to overpay the first subbie. It will only be a breach of trust if you used some of the 100k to pay non contract expenses. 

An unpaid B can bring a claim even if they do not have a K with the TE they are suing. So if the material supplier low down on the chain can show that the GC did not pay out all the money it got from the owner, then they can sue the GC. 

The trust provisions catch the operating minds and directors of the companies in the chain – can lift the corporate veil and make the principal of the company liable, even if they did not personally directly benefit. 

But these can be difficult claims – are much less common than lien claims – and this is b/c have to establish where the money went on the project. Expensive to hire a forensic accountant to go through boxes and boxes and find out where the money has been spent. 

There is some shifting of burden, say if you can show that the money actually went to the principal of the GC, but generally the burden is on the B claiming the breach of trust.

Often the records kept are bad, so cannot easily trace what money went where. 

Can claim constructive trust ( this is bought against a person who knew or participated in the breach. May be bought against financial institution. 

Money in the hands of the owner are NOT trust monies. But can allege that the owner conspired with the GC to spend money on another job, b/c the owner had a financing problem on that other job and could not make payments on it. 

So this area is often plead, but seldom actually goes to trial. 

s.10

He read the different parts of s.10.

Note s.10(1) ( “in connection with the improvement”.

So you can remedy the breach if you used K money for another person, just get a loan and pay the amount you got on the K to your subbies.

Commercial Union

P89 para 43 ( no trust is created as long as the funds remain with the owner. 

P90 para 46 ( an owner who completes the work after a default, can subtract the cost of completion, even if means that parties below the defaulting contractor will end up losing out. 

Say 100k is the value of work still to be done, but there is also 200k payable for work already done, then it may costs more than 100k to finish the job, and so then can dip into the 200k to cover the additional cost, it is not “off limits” trust money if you actually want to spend it on remedying defects.

But the cost to complete cannot dip into the holdback – only into money that is due in addition to the holdback. 

BC Buildings Corporation v Arbour

Bottom p93. 

Cannot pay others until the trust B’s have been paid.

But there is an exception for CRA, which has priority over trust B’s. 

s.11

Commit an offence if do a breach of trust. Then will be liable to a fine of 10k or to imprisonment. 

But the prison option is not really used. 

Case where principal of GC swore stat dec saying that all subbies had been paid, when it was not true. This can be a criminal offence – aimed for criminal compensation instead of going for civil recovery. But the RCMP is not really that motivated on these types of claims. 

Director or officer of the corporation who knowingly assists or acquiesces then they also commit an offence. 

He read s.11(1) to (7)

(4) ( can pay $X to your subbies, then when you get the money from the GC, then you can keep it. 

(4)(b) – (7) are new provisions. 

(6) ( If loan money to pay the subbie, then when you get your money from the GC, then you can repay the loan.

(7) ( can co-mingle the funds. This was a change to the law. 

Henry Electric

Material supplier was unpaid. 

Then 40k was paid from the GC to the subbie, at a time when the material supplier was owed 10k for electrical supplies. 

The 40k went into a common account of the subbie. Then without knowledge of the principal of the subbie, the bank reduced the line of credit to the subbie, and took some of the money.

The court found that Farwell was the operating mind of the subbie, and he was liable for breach of trust. 

Court said that by putting the 40k into the account, and putting it in jeopardy of it being taken by the bank, that was a breach of trust.

Putting the money in a general account, now knowing what was what was irresponsible.

But under the new provisions, mere commingling is not enough. 

MacKenzie Redi-Mix

Have material supplier below a subbie that has gone insolvent. 

At the time of the default there was 46k owing to the subbie. 

The replacement subbie cost more than the insolvent subbie would have charged. 

Can use the 46k, but not the holdback, to pay the new subbie i.e. can use the “excess contract funds”. 

Groves Raffin

Deals with third party constructive trustees.

Any party that knowingly participates in a breach of trust can be sued for a constructive trust. Typically it will be a financial institution that could be liable. 

For breach of constructive trust there needs to be a strong element of knowledge. 

Courts are weary of being too hard on financial institutions, b/c then it will be harder for GC’s to get finance via lines of credit etc. So there is policy at play. 

One of the principals in the company gets a check for 230k, then says that they want to change banks. The BNS was worried about the company’s financial position, and was concerned that there was a line of credit for 50k, and wanted to be sure that the line of credit got paid off. The bank knew that the contractor was in the construction business.

The bank was eager to use the 230k to pay the line of credit, then gave the rest to the contractor which he then took to CIBC, cashed it, and then went to Australia.

The court found that the BNS is a constructive trustee for the 50k that it took to pay the line of credit.

The BNS had knowledge of the business of the contractor – they knew or ought to have known that the money was impressed with a trust, they should have known that it came from a construction project. 

They should have known that some B’s would lose out if they took the money.

They were not on the hook for the 180k b/c the BNS was told that the contractor was just going to change banks. 

Court said that the fact that the transaction was outside of the OCB made the BNS more liable i.e. the closing of the account should have prompted more questions. 

So will have to show knowledge, and that some benefit was received, and will help to show that transaction was not in the OCB. 

Distribution and priorities

This is a complicated area. 

s.37, 38 and 32 of the BLA are important. 

s.37

What happens to a distribution to lien claimants not engaged by the owner.

Is confusing when dealing with multiple classes of lien claimants. 

s.37 deals with lien claims that do not have a K with the owner. 

Basic idea is that that max liability (the holdback) which will be the greater of the holdback or the amount owed to the GC. 

This amount gets distributed in priority:

· First the cost of the lien claimants get paid. 

· Then goes to workers for up to 6 weeks of wages, but these are rare.

· What is left is shared pro rata. 

s.38

This when have claimants engaged by the owner.

In this case there cannot be a defence of holdback, there is no one below the C that the owner hired – so the amount owing is just the outstanding amount. 

But the contractor may have the property sold if the K is not being paid.

Pay in the order of 

· Costs

· Workers liens

· Pro rata sharing amongst the lien claimants who have K with the owner. 

If the property was worth 100k, the mortgage was 100k, then the project stalls part way, and now the half finished project on the property only makes the property worth a bit more than 100k, so may be that the lien claimants get nothing at all, especially if the property market dips. So lien claimants do not always get paid!

s.32

(1) says that amount for mortgage takes priority, unless (2) advance more on the mortgage after the lien is filed. 

Fraser Valley Credit Union v. Van Weston

There was an initial advance of funds under a mortgage. 

Then owner mortgaged the lands and this was registered in the LTO at 14h25 on Aug 31.

Then a lien was filed at 14h56 on Aug. 31.

After the mortgage was filed, Fraser Valley did a search, and saw the lien. 

At 16h06 – Fraser Valley made the first advance under the mortgage. 

Lien claimant says that the lien beats the advance. 

Fraser Valley said that this was an initial advance and not a “further advance” that resulted in an “increase” in the liability. 

Court said no, agreed with the lien claimant, said that there is no room for discretion under the act to distinguish between first advances and subsequent advances. 

Fraser Valley should not have advanced when they saw the lien. 

If the bank’s client had paid the lien claimant all would have been well, but if they do not, then troubles start for the bank that made advance after the lien was filed.  

Don’t forget to check the “pending registrations” section of the search. 

s.32(5) ( can apply for advances by the bank to still take priority. But this is only for “further advances”, have to have already made advances, cannot get a new lender to apply under this section. 

This section was to prevent frozen projects. 

s.32(6) ( court “must” approve the application if it is clear that the mortgage is for construction purposes (but this is easy to show), and have to show that the value will go up – this is probably easy to show, but if they want the money to dig a bigger basement hole, then could argue that the value may actually go down.

But banks are scared, and if they see lots of liens, they may not want to advance any more anyway. 

Conder v North Star Construction

Deals with priority of lien claims over judgment creditors when there are funds in court. 

P124, second last para, said that the fund stood in substitution for the land which had been sold. The priority still prevailed and the lien holders had priority over simple judgment creditors.

Edwards Welding

Deals with trust money priority. 

Second last para p128.

[Note that the holdback is no longer 15%, it is now 10%]. 

There were subbies claiming against the trust fund, they had not filed liens. 

Trust claimants beat regular judgment creditors. 

Creditors remedies questions
Question:
Creditors Assistance Act. What are interpleader proceedings (s.4). 

Answer:
When using the interpleader process, the garnishee basically asks the Court for permission to pay the disputed moneys into the Court itself, and let the disputing Parties determine among themselves who gets what. The garnishee can obtain an order for his own costs, which is deducted from the amount paid into Court. The amount of such costs may not cover the entire cost of a lawyer to get that court application going for the garnishee, but it avoids the possibility of paying the wrong person tens of thousands of dollars, which the garnishee will have to pay all over again to the right person.
Technically speaking an interpleader never has an interest in the moneys that he is holding.

Question:
Is the address in s.7(3) of the Creditors Assistance Act and address for service on the debtor or creditor? S.7(3) seems to suggest it is the creditor giving notice that the debtor must supply an address for service, but then s.10 seems to suggest that s.7 requires the creditor to give an address for service. Perhaps the notice must both give the creditors address for service and require the debtor to give an address for service?
Answer:
[Not sure this is really important]
Question:
When is order for committal, affidavit cannot be based on “information and belief”. What does that mean?

Answer:
Means that based on belief as opposed to hard known facts.

Question:
Is it true that a creditor cannot ever get at a conditional debt? [post judgment garnishment issue]
Answer:
I did not ask him, but I think this is true, can only get a debt that is due or accruing due.

Question:
You cannot break down the door of the debtor’s house to seize his goods. But what if the debtor hides himself or his goods in a friends house – para 13 p5046 suggests that can break down the door in that case, and the legality of the entry will be determined by an actual finding of the debtor’s property. Is this correct?

Answer:
Blair says no, and that it would be trespass, but it is a Canadian article that says yes, so could argue both sides. 

Question:
What if at the time the GO is issued the garnishee owes the D a debt, call it debt A. Then before the garnishee is served, the garnishee fully pays back debt A to the judgment debtor, and then incurs debt B to the judgment debtor, and then is served. Does it matter that the affidavit was based on debt A and now debt B is the one owing at the time the garnishee is served?

Answer:
Probably ok, b/c got the order on an affidavit based on belief. 
Question:
Under s.15 of COEA, what does this mean and how does it fit into what we have done – can you serve the order before the debt is due?

Answer:
Codifies the accruing due aspect.

Question:
What we are supposed to take away from the A&W case regarding garnishment. 

The case seems to suggest that could not garnish the funds in trust, although could do it by equitable execution – is this not contrary to s.3 of the COEA and the definition of debts, obligations and liabilities?

Case seems to say that there has to be a debtor creditor relationship – is that true?

Answer:
Case says cannot garnish a trust, but that it must be a debtor creditor relationship.

The statute says that you can garnish a trust.

Identify the issue and argue both sides

Don’t overstate the law in a confident way, accept that there are grey areas.

Question:
In Pacific Forest Industries v Twin Stag Timber the BCCA said that under s.19 of the COEA a judge can cancel his previous order that the bank took ahead of the pre-judgment garnishee b/c the Director of Employment Standards was not party to the action even though he had a claim to the funds.

What section of the COEA now gives the judge the power to set aside a previous order – it is not s.19 any more.
Answer:
I did not ask him this, it is kinda civil procedure. 

Question:
s.15 of the Workers compensation act (9014) does not say that WCB payments cannot be executed against (but does say you cannot attach) ( but could you appoint an equitable receiver to get them?

Answer:
This is a gap in the legislation that you can argue to take advantage of. Remember there was the case that said that “execution” included equitable execution, but this statute does not say execution at all.

Question:
Trying to understand CAA s.34(1) ( can the sheriff attach if there is only one writ of execution in his hands i.e. what does the requirement for “several” mean?

Answer:
Yes, seems like they only want to allow this remedy if there are several (at least 2) writs issued. 

True or False Questions:
There must be a levy before the provisions of the CAA become operative. True
A levy is when money is paid into court at the time the Sheriff has a writ of execution in his hands, regardless of whether the sheriff was the one that forced the payment of the money into court. No, Rebane says that it is not when money is paid into court, but is only when the sheriff is the one who gets money recovered. If a JC gets it, then it is not a levy.

Then a week later Rebane gave me a copy of part of “Creditors Assistance Act” ( says that if JC garnishes, when sheriff has more than one writ of execution, so the sheriff could start attaching debts under s.34(1), but the sheriff is lazy and does not garnish debts, but the JC does, then the JC has to share those funds with the others under the terms of the CAA. So tricky question now becomes, what if the sheriff only has one writ, so he could not have attached debts, but the JC goes out and attaches debts. Plain wording of s.34(5) probably means that has to share. 

Reviewing the cases in the handout – it seems that the service of the garnishing order is the key time – were there writs in the hands of the sheriff at that time, if not, the JC seems to take the garnished funds free, even if the money is only paid in after the sheriff gets other writs (Anderson v Dawber), but this is only if the JC already has judgment, not so if is a pre judgment GO (B.C. Millwork v Overhead Door), unless judgment is obtained before the sheriff gets any other writs, then the PJGO and the judgment combine for the same effect as the judgment and service of a post J GO. 
If there are no writs of execution in the sheriffs hands when the attached funds are paid into court [b/c a JC got a GO] then there is no levy, and so the JC that did the attaching does not have to share (Tan v American Corporate Suites 9030) Well, Rebane says that is not a levy anyway unless the sheriff is behind the payment in. But now the copy he gave me changes his mind, and seems the creditor does not have to share, but again it is service of the GO that defines it, not the payment of money into court. 

So going back to the original question – is not necessarily a levy each time money is paid into court when the sheriff has a writ in his hands, whether it is a levy depends on whether the sheriff had a writ in his hands at the time the GO was served. 
Question:
I would like to check my understanding of Re McMillan Bloedel ( I accept that the director of employment standards has a lien on the chattels that were recently sold on the sheriff sale, and can go after the new owners. But is it true that even though the DES had not filed a writ of execution under the CAA within one month of the levy, and so he would not ordinarily share in the proceeds, he could now go after the proceeds as well? 
Answer:
The ESA would have said he can go after the proceeds. We do not need to know the intricacies of the ESA, just when the DES is around, beware, he probably wins. 

Warning:

Exam is going to be about issues spotting. On the “builders lien” question, don’t forget to recommend other general creditors remedies options for the contractor. 

Question:
Does the execution process under the FC act have the one month rule for delivering writs to the sheriff after entering levy?

Seems not b/c in British Columbia Deputy Sheriff v Canada the writ of Royal Bank was delivered within one month of the sheriff getting the money on the CRA seizure, but they were not allowed to share. 

What are the terms of the federal court process if the CAA does not apply?

Answer:
Be sure not to mix up your words, execution process is under CL, sharing process is under CAA. 

There is no sharing for FC judgment, and no one month rule for notice i.e. the CAA does not apply to FC process. 

Question:
I have a judgment against land and I am first in line – if I have a sheriff sale under COEA then I share rateably, so I want to “foreclose”, but how do I do this?

Answer:
Not an option, only mortgagee can foreclose, Federal Crown with federal court judgment. 

Question:
TD bank v Terrace Bavarian Inn (11029) ( said that the bank did not have actual knowledge of the bad state of affairs. Seemed to be applying s.3 of the FPA. But which words of s.3 require the bank to have actual knowledge, is it that the “intent to give” preference must be mutual? I would have though just the customer having fraudulent intent would make it a fraudulent preference. 

Answer:
The FCA seems to have an implied requirement for both parties to be fraudulent if for value, but only transferor needs to be fraudulent if for $0. Seems the same requirement applies for FPA. 

Question:
How does charging a leasehold interest work? What is the benefit. Is it when the debtor is the lessee (e.g. tenant) that I would try to charge a leasehold interest? 
Answer:
Can register judgment against lease and then have sheriff sale. Not really useful unless 99 year lease, or maybe if rent prepaid. Normally a lease is a burden though. 

Notes from other questions

· If have damages claim and liquidated sum claim, just get PJGO for the liquidated sum claim. Be sure to quiz client w.r.t what is the liquidated amount. 

· Mutual fund is not “shares”, is “other security for money”.

· Can only get charging order if D still has an interest in the funds paid into court. So if money was paid in for a family support payment etc. the D no longer has an interest in the funds. 

· Can garnish lotto corp even if not certain which corp the ticket is from “you believe that it is from their corp”. 

PAGE  
16

