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Michael Dew Insurance Law Can – Spring 2006

AUTO INSURANCE:

INTRODUCTION

Best Text for auto insurance is Annotation of Insurance Motor Vehicle Act by Gregory & Gregory, also BC Motor Vehicle Claims Practice Manual.

Need to know all of Insurance Motor Vehicle Act.  
Outside Materials:  Brown and Menezies – General insurance Text – but lousy for auto insurance in BC.

No Host Party:  Should Liability be imposed?

Childs v. Demore 

· Both TJ and CA have declined to impose liability on the residential host of a party who was not supplying alcohol. The host of the party is not held to the same standard of servers in a restaurant.  The standard in a commercial business is to make profit, to have knowledge of the amount they are serving and to take positive steps to minimize the risks of someone drinking, leaving and injuring someone else.  This is their business to know.
· Much harder to impose a standard like this on a home owner when they do not know how much people are consuming and may or may not be held to the standards of a professional server in detecting when people are or are not impaired.
· This is relevant because if someone is injured by a drunk driver, in addition to having a claim against the driver, they also have a claim against anyone else who contributed.  Potentially a pub owner, or even a residential homeowner although thus far there has been no case that imposes liability in the second case.
ICBC:  

· With ICBC you do not get a policy, the scope of the coverage instead is found in the Act and Regulations.
· In the event of any information given to you conflicting with the Act or Regs, they will prevail.
· When dealing with an earlier accident, must refer to the regulations in force at the date of the accident. 

Insurance Motor Vehicle Act:

· To be replaced with “Insurance Vehicle Act”, expected Jan 2006, or July 2006 or even Jan 2007
· Purpose of the Act:

1.  One section dealing exclusively with ICBC mandatory coverage

2.  Optional coverage that can be supplied by ICBC or private insurers.

· Difficult to amend this, as must go through legislature and minister, much easier to change the regulations as this can be done by an order in council.

Auto Insurance in “The Insurance Act”

· At moment there is a section in the insurance act dealing with auto insurance, does not apply to ICBC.

Regulations:

· Change annually in December, they set out most of the terms of coverage so must be watchful of this.

What We Need To Know:

1.  General Q – how tort liability fits in with auto insurance coverage, the relationship between tort liability and auto coverage.

2.  Drivers certificate, what it is, who it covers, what coverage it provides, what restrictions – CB 17

3.  Owners certificate, same thing – who, what, what restrictions CB 18.

4.  Understand different overlapping sources of coverage and how they fit together, one person may be insured under more than one liability policy – what are the policies that insure the driver and how do they fit together?  What is the total dollar coverage?  Look at old exams, almost always a Q on overlapping coverage.

5.  No fault benefits, number of different types paid out regardless of who is at fault. What types of benefits available and how much they are.

6.  Breaches, effect of breaches, what kind of actions disentitle the owner or driver to coverage or indemnity ( by and large s.55 of the regs.

7.  Forfeiture, relief from forfeiture, s.19 of Act.  What conduct by an insured results in forfeiture of coverage or indemnity.

8.  Hit and run accidents, how do you make a claim, who against, what restrictions, what do you have to do to perfect claim, how much can you recover – s.24 of Act.

9.  Uninsured motorists – victim of an accident where person at fault while identifiable had no insurance, who do you sue, how do you perfect, how much can you get?

10.  Underinsured motorist protection – UMP – is set out in s.148.1 Regs, what is it, who has it, how much, what do you do to prefect claim?

11.  Third party rights.  Rights of victim – some P’s can get judgment to obtain payment directly from ICBC where D has been in breach and is disentitled to indemnity from corp   s.21 Act.  Has direct statutory cause of action against ICBC.

12.  Deduction of no fault benefits from judgment, victim injured, proves damages gets judgment for 100 000 but has received money prior to judgment in no fault benefits on account of income loss, general rule the 10 is deducted from total amount, judgment entered is only 90, together though it totals total assessment of damages, deduction of no fault benefits trickier when court assess future loss – s.25 Act.

13.  Limitation periods.  Always a Q of limitations, various limitations section set out in first pages of materials.  One of most common reasons P lawyers get sued.

14.  Out of province accidents and insurers – what happens when vehicle that hits pedistrian is from Washington, what provisions apply in that circumstance?  Are you confined to what WA policy says, they require min third party of 25,000, BC is 200 000, are you stuck with their limited, or can you force them to pay more than they are obliged by policy, generally yes.

Overview:  Compensation Systems Across Canada

 Alberta:

Last to fall into socialist world imposing $4000 cap on minor injuries

Maritimes: 

Preceeded AB, 3 have a $2500 cap.

Newfoundland:

Has $2500 deductible.  This means if someone injuries you and they are wholly at fault and you are able to prove general damages, on an injury worth $10,000 the recovery is only $7500.

Ontario:  

Combination.  There is a threshold no fault system meaning a P cannot sue a tortfeaser unless they suffer “serious permanent impairment of an important physical, mental or psychological function”.  Only those that fall into this category have access to the tort system.  If not there is a scheme of benefits set out.  For those who make it into this category there is a $30,000 deductible, so if a person is assessed at $150,000 the recover is only $120,000.

Quebec, Manitoba, Saskatchewan:

All have no fault system.  The P will receive something for income loss as set out in the schedule, there is a system for the categorization of types of injuries.

British Columbia: 

Only jurisdiction without a limit or cap on tort damages that the victim can recover from a motorist.  

There is a concern that ICBC would like to get to the no fault system, opposition from lawyers and disabled mean that this is not likely to fly, especially considering ICBC’s profits the last years.

BC’s System:  Tort system with add on no fault benefits:  This means there is unrestricted access to the tort system, in addition to a set of no fault benefits which are received regardless of who is responsible.  
4 features:

1.  Third party liability coverage compulsory: Must have liability insurance before you drive.  This is not mandatory in all states of the USA.

2.  Minimum third party liability of $200,000: This has been in effect since 1985, is standard across the country for those areas that allow tort claims.

3.  Certain benefits are payable as no fault insurance:
a.  Income loss of up to 300/week. (Rs.83)

b.  Home makers loss – reimbursement if hire non family member to do housework. Max $145 week. (Rs.84)

c.  Medical and rehab benefits – up to $150,000 per person (Rs.88)

d.  Variety of death benefits as laid out in Part 7. (Rs.92)

e.  Funeral expense of $2500 max. (Rs.91)
4.  Deduction of no fault benefits:  We deduct the no fault benefits paid or payable, from the assessment of the court damages, so in fact P only gets judgment for the net amount.

Categories Of Victims

1.  NO TORT CLAIM 
A.  Pure Accident:  
· There is no one at fault, so person who is injured cannot sue anyone.  
· To be found not at fault has to be driving prudently. Driver has to show that it was not reasonably foreseeable to anticipate the black ice or other hazard that caused the loss of control.

· Black ice example. This is a hard test to meet as judges are suspect, depends on the weather, this is why discovery is important.  
· If the driver should have anticipated black ice or something else he will not recover.  
· This is the same for medical conditions.  A driver experiencing chest pains should stop driving.  But something that in effect disables you and is unexpected can result in a pure accident and no tort claim.

Some things that may be considered pure accidents:
1 Black Ice (unexpected)

2 Animals on road: 

· One case: P appeals from Finch, was passenger, the car went off the road after the evidence showed there was a combination of black ice and an attempt to avoid a wolf.  The P can’t sue as no one at fault.

· TJ said must be remembered that D had not seen animal or black ice in 120km, result equally consistent with negligence or no negligence, onus is on the P to show tort liability, he did not do it and is dismissed. 

3 Bee in the car causes an accident.
4 Medical Condition (unexpected)

B.  Driver at Fault (Victim) 

· This is where there is only one person at fault and they are the victim so cannot advance a claim.
· What compensation then can they as driver/victim get?

· Part 7 – No fault benefits: Payable regardless of who is at fault, payable if no one is at fault.  Includes $150,000 for med rehab.   
· EI

· Own private insurance

· Welfare
· The driver/victim cannot receive underinsured motorist protection (UMP).

· UMP is mandatory coverage of 1 mill with every owner’s policy.  Applies where there is an at fault motorist who would be liable but does not have enough insurance to pay the claim.

· So even if their own owner’s policy has UMP, it will not pay as it only pays when there is a motorist at fault that does not have enough insurance.  Here there is no one to advance a claim against.   

2. INJURED BY HIT AND RUN: Act s.24
· Who do you sue?  ( ICBC as nominal defendant – if you find out before judgment who the other party is then you add them to the proceedings.  If ICBC finds out after they have paid out, they sue to try to recover what they have paid to the victim.  

· Limit of coverage is $200,000 all inclusive per accident. If 5 of you in car, have to share pro rata $200,000.

· Part 7:  No fault:  Victim still entitled, provided they are an insured person, to their no fault benefits, 

· UMP:  Provided insured person, entitled to UMP of 1 mill.  

3. UNINSURED:

· Victim of uninsured motorist who is identified. 
· Sue tortfeaser  If the V knows who is at fault, have to sue them, if the at fault does not appear to writ, or ignores the action, then have to give ICBC notice, they will step in and defend the Vs lawsuit and pay the judgment, however it has same limit of $200,000, all victims one accident inclusive of costs,
· UMP: assuming victim is insured for UMP will have access to those amounts.

4.  HAS TORT CLAIM:  WHO CAN THEY ADVANCE AGAINST?
Non Motorists: 
· Just because the injury occurred in a car, does not mean that the motorist is at fault.  Also consider: 

· Manufacturer

· Repairer

· Highway Maintenance Contractor, say if Ice on highway, although there was an amendment to transport act that looks like it is trying to remove that cause of action.  

· If you have a claim against any of those entities, if they are liable they ought to have CGL – general liability policy.  Those policies will cover up to whatever monetary limit to coverage there is.  

· If smaller repairer, may only have small amount or coverage, if is GM may be self insured or have high deductible.
Claim Against Owner:  (not owner-driver)

1.  Prove liability – this is the tort aspect, need to find out if the Ds are liable.  For each D, have to find out if there is an insurance policy that covers each D one at a time.

2.  Proving Fault Against Vehicle Owner:  Can result from:

· Personal Negligence not maintaining vehicle, knowing the breaks are loose and not telling the driver, this would lead to the owner being personally at fault.
· Vicarious Liability – s.86 Motor Vehicle Act: Purpose (social policy) is to provide a source of funds to pay the claims of innocent victims, arises in two circumstances:

a. Where driver was living with and as a member of the family of the vehicle owner. This is to try to avoid difficult questions between family members.
b. Where the driver obtained possession of the vehicle with the express or implied consent of the owner. This is not normally a problem if the original borrower is driving at the time of the accident.  The problem arises with implied consent.  The owner may give consent to first borrower, but they expressly allow someone else to borrow it. Also consider express instructions for allowing someone else to drive.

What insurance will the owner have?

· Has to have owner’s policy with minimum of $200,000 third party liability.  
· The policy the owner places on his own vehicle is usually the only policy that will insure the owner.  
· ICBC will write up to $5mill.  If want in excess (excess = auto only) of this will have to go to private insurer, or might get personal umbrella (excess to any personal liability) policy.

Claim against Driver:

· Have to prove the driver is at fault through negligence.
· It means is adducing evidence to satisfy the court that was negligent, speeding, undue care, left hand turns on amber, all may be found to be negligence.
Potential sources of insurance for a driver are multiple. 

· Assuming driver is driving with consent, the owner of the car is vicariously liable.
· Owner’s policy is primary, it insures a driver with consent, without any premium paid themselves they automatically get the owner’s protection.
· If we have cheap owner with the minimum, and no excess insurance, there is $200,000 in liability.
· Driver now has protection of $200,000 which will not go far in event of serious injury.
· If driver owns a vehicle himself, that policy insures the driver when he drives someone else’s car with their consent.  
· If driver has a car at home with $1 million 3P liability, this policy kicks in after the owners insurance, but only to the extent the owner’s policy limit is exceeded.   In this case it would be $800,000. 
· If there is another household member of the driver who also owns a vehicle that policy insures the driver.
· Spouses will be covered if the other owns a vehicle and they drive with consent. 
· Eg.  Vehicle A is in an accident, vehicle B is the driver’s own vehicle that was at home at the time, vehicle C is the driver’s spouse’s vehicle, all will cover the driver when the driver is driving A with consent.
· These amounts cannot be stacked and are available only to the extent that the amount exceeds the limit on the other policies.  Essentially you will always only get the amount of your highest limit.
· The driver can resort to only one household policy, generally the policy with the highest limit
· It is not possible to stack these amounts within the family and to have 4 cars insured at $200,000 and 1 at $5 mill.  In a family situation, if you are driving each others cars the insurance remains with the car at the amount set.
· Driver’s Certificate:  Essentially the driver’s licence.One of the attachments is a minimum third party limit, to the extent that there is no other liability insurance for the driver.  Realistically would only apply to an uninsured vehicle, as all insured vehicles have to have a minimum of $200,000, and the owner’s policy is primary. Benefit arises if driver is in jurisdiction where it is legal to drive with less than $200,000, and you or anyone in your family does not own their own vehicle. Benefits also those driving uninsured cars without knowledge

LIMITS:

About 13% of BC motorists have minimum limits, about 5% drive with more than 2million, as of 1 yr ago, cannot get more than 5 mill.

Mid 80s90s, about 63% had 1 mill, over that decade it dropped to 50%, during that time % with 2 mill went from 9-8%.

¾ of motorists have 2mill.

What insurance the victim has access to:
· Insurance policies of owner and driver: The victim has 3rd party limits of whatever insurance policies are available to the owner and the driver, both are liable depending on limits and policies and the victim is entitled to recover judgment up to the limit of the policies.
· Part 7 – no fault benefits: Payable to the victim but deducted for the assessment of damages.  For example, the assessment might be 4.7mill, but because of no fault payments past and future the amount is reduced to 4.5mill.  This is the judgment that the liability policies provide indemnity against.  If you do not claim Part 7 you lose it.
· UMP, this is mandatory, another attachment to drivers certificate.

Eg.  Judgment for 4.5 mill.

Ump = 1mill

Spouse coverage = 2mill.

There is no UMP payment b/c of the 3P liability of 2 million, the person with the judgment for 4.5 mill, just gets the 2 mill in 3P benefits, plus Part 7 payments that are deductible from the tort judgment.

The result would be the same if the owner had a 2 mill policy, the driver is able to use the family policy with the highest limit only to the extent it exceeds the owner’s limit.

EXAMPLE

Car #1: A is the owner/driver, but is not at fault. A has 5 mill 3rd party and 1 mill mandatory UMP

Car #2: Wholly at fault. B = Driver and has driver’s certificate. Assume B also Owns’ his own car with 1mill. In B’s household there is a policy with 2 mill 3P coverage. C is the owner of car B was driving and has 1 million 3P. Assume a 2.2 Million claim is made”
What policies in what order pay what amount?
1.  C – Owner of vehicle pays primary = 1 mill 3P.

2.  Nothing under driver’s certificate b/c does not exceed limit.

3.  B owns own car with 1 mill 3P, but can also select from family with highest 3P – Spouse = 2 mill.  
4.  Nothing under A’s 4 million in UMP because there is nothing in excess.

So driver/victim A, receives:

1 million from owner’s policy

0 from driver’s certificate

1 million from driver’s spouse’ policy (2 million – 1 million already from owner)

0 from UMP

0 from A’s own 5 mill policy b/c it is only insurance for claims made against A, here A is not at fault and no one else is injured.

A gets 2 million, losing out on .2.

**For those who do not own their own cars and are not content to rely on their cheap buddies to insure their cars properly it is possible to buy a driver’s policy with up to $5mill in limits.**

LIMITATION PERIODS

Insurance Motor Vehicle Act:

· Act s.17 ( Action or proceeding by insured against corporation in respect of benefits, insurance money, indemnification, payable under plan must be commenced within one year of happening of loss or damage or after cause of action arose or as regulations may provide in case of any coverage but not after.

· Act s.24(2) ( Remedy for damages in Hit and run accident ( s.24(2) Proceedings must not be brought against corporation as nominal defendant unless person bringing gives written notice as soon as possible, and in any event within 6 months after the accident.

Regulations under IMVA:

Part 6: Third Party Liability: 

Reg s.73 ( Duties of Insured ( (1) Insured shall (a) promptly give written notice with all particulars of (i) accident involving death, injury, damage, loss where his vehicle involved (ii) any claim in respect of the accident (iii) any other insurance held by him providing for coverage.  (b) On receipt of claim, legal documentation, correspondence relating to a claim, immediately send corporation copy of claim, document or correspondence.

Reg s.76 ( Cannot commence action to enforce a right under this part, except within limitation period fixed by Limitation Act.
Part 7:  No Fault Benefits:

Reg s.97(1) ( Where accident occurs where benefits provided under this part – (a) promptly give notice to corporation, (b) not later than 30 days from date of accident mail, by registered mail, or deliver, written report of accident (c) Within 90 days of accident furnish corporation with proof of claim in form authorized by corporation. 

Reg s.97(2) ( Corporation not liable to insured who fails to comply with this.

Reg s.103 ( Limitation ( No person shall commence an action in respect of benefits under this part unless (a) Substantially complied with s.97-100 (b) action is commenced within 2 years after (a) date of accident (b) where benefits paid, date of last benefit payment.

Part 8:  Hit and Run Uninsured.
Reg s.107(1) ( Conditions of Liability: (1) not liable to owner of vehicle who makes claim under s.24 if owner, without reasonable cause has not (a) within 48 hours of damage made police report (b) got case file # (c) Advised corp of file # on request

Reg s.107(2) ( Not liable if claim under s.20, s.24 for damage to vehicle arising while vehicle without consent of owner is in possession of another. (b) Claim under s.24 of Act by Province or Canada, municipality etc in respect of damage to highway, structure, thing maintained on or over highway.

Part 9:  Division 2:  Own Damage:

Reg s.134 (1) Not liable to owner (a) on occurrence of loss or damage fails to (i) Promptly notify corporation (ii) File written statement with corp (b) Fails to file proof of loss in 90 days after loss or damage.

Reg s.136 Not liable (a) to owner in respect of loss or damage or theft if owner without reasonable cause has not (i) within 48 hours made police report. (ii) police file # (iii) within 7 days of making police report advised corp of circumstances, and police file #. (b) to insured who without reasonable cause fails to comply with s.67 (Accident reports) or 68 (Duty of driver at accident )MVA or provision of another jurisdiction in Canada or US similar.

Reg s.145 No person shall commence an action against the corporation in respect of loss or damage for which coverage is provided after expiration of 2 years from date of occurrence of loss or damage.

GENERAL LIMITATION ACT.

s.3(2)(a) General limitation for suing is 2 years.  But if claiming against municipality, notice must be given within 60 days of suffering damage.

Other random points
· s.3(2)(a) of Limitation Act:  General limitation for suing for personal injuries is 2 years.

· But if claiming against a municipality, notice has to be given to the municipal clerk within 60 days of suffering damage.

· MVA s.3(1)(b) and (c):  Require vehicle to be licensed and insured before driving on public road in BC 

· IMVA s.1: Definition:  Extension Insurance:  Any amount over $200k, is extension insurance, as are collision and comprehensive.

PROCEDURE:

Insurance Motor Vehicle Act:

s.22
Corporation to be notified of action:  (1) commencing action for damages caused by car accident, must serve corp with written copy or originating process in manner provided (b) file proof of service in court which action is pending (2) no further steps may be taken until 8 days after filing i.e. to give ICBC some time to think.

s.26
Subrogation:  (a) corporation is subrogated (b) May bring action in name of insured

s.27
Accident Report:  Person receiving accident report under s.67 must deliver to corporation within 24 hours after request from corporation

s.28
Medical Reports:  If person injured by motor vehicle accident in BC is treated by (a) MD (b) chiropractor (c) Dentist (d) Physiotherapy (e) employee of hospital – he or she must provide the corporation with a report of the injuries, diagnosis, treatment, prognosis in the form prescribed.

s.29
Employer’s Reports:  Employer of person for whom benefits are claimed from corporation must whenever requested provide without delay a statement of earnings in the form prescribed.

On their face 28 & 29 entitle to ICBC to get this information without insured’s consent, but ICBC will get the insured to exercise a number of forms, sometimes insured’s will sign without realizing

Doctors will often not fill out report because of confidentiality rules.

As soon as you as a lawyer become involved have to communicate with adjustor, tell them:

· You are acting as solicitor now

· Revoke all consent given by your client while unrepresented

· Ask for copy of consent form and any statements given by your client, as well as reports send in under s.28.

· If examiner wants more information after this can work something out so he can get it if he pays.

Not entitled to find out about surveillance videos, or talking to neighbours etc.

Enables you to know what ICBC is getting, also get client to check medical reports before sending to ensure history is correct.

STATUTORY FRAMEWORK FOR AUTO INSURANCE IN BC.

Insurance Act:

Section predates ICBC, and will disappear when the new act comes into force.

Currently it only applies to inter provincial undertakings, and includes requirement that out of province must file power of attorney

IMVA s.9(2):  Does not apply to ICBC, nor does the Financial Institutions Act.
WHO IS INSURED:  CONSENT TO USE:

Motor Vehicle Act s.86:

s.86 (1) In action to recover loss or damages sustained by a person by reason of motor vehicle on highway,

Every person who is driving or operating the motor vehicle who is living with and as a member of the family of the owner of the vehicle, AND

Every person driving or operating the vehicle who acquired possession of it with the consent, express or implied, of the owner of the motor vehicle

Is deemed to be the agent or servant of that owner and employed as such, and is deemed to be driving and operating the motor vehicle in the course of their employment.

Godsman v. Peck, BCCA – 1997 – Consent, express or implied.

Facts:  
Alexander decided to sell motorcycle he owned.  Godsman got permission to test drive over thanksgiving weekend, no discussion of purchase price or limitations on use, although A did say – you break it you buy it.  Godsman met Peck, they went to parties. At one point Peck (who was unlicensed to drive a bike) drove with Godsman as a passenger. They went off the highway in good road conditions as a result of failure to exercise due care and attention.  Godsman is injured and sues Peck and Alex

Issue:  
Did Alexander properly consent to Peck’s use of his motorcycle?  Can consent be implied?

Held:  
Did not consent.

Ratio:  

In determining if implied consent is granted, must look at whether or not it could be said that there was consent for the auto to be loaned under the circumstances in which it was. Was there an expectation and willingness on the part of the owner that it would be driven by some person other than the individual it was loaned directly to.
Reasoning:  
· TJ found Peck 60% liable, Godsman 40% liable for lending it to Peck.

· Peck and Alexander are not of the same household, so Alexander is only vicariously liable if there was consent express or implied. 

· TJ found that Alexander would have agreed to Peck driving, so was vicariously liable. TJ found that Alexander trusted Godsman. TJ applied a subjective, not objective test. 
· Appropriate test to be applied with s.86 is whether or not the evidence supports the conclusion that at the time the motor vehicle was loaned to the original driver the owner granted possession of it under circumstances that clearly show it was given with the expectation and willingness that it would be driven by a third party.

· There should be evidence to show or support the inference that the owner turned his mind to the likelihood of that further transfer of possession.  If there is no such evidence the court finding liability on the owner’s part is not implying consent so much as deeming it.  

· Court must examine the circumstances in which the vehicle was actually transferred to a third party, and relate those circumstances back to the owner’s state of mind at the time he gave up possession.  Were the circumstances in which the vehicle was loaned to the third party included within the range of circumstances referred to at the time the owner initially gave possession of the vehicle to the first taker.

· Would Alexander have expected and been willing to let the bike go out if he knew Godsman would lend it to Peck in the way that he did?  Mere possibility is not enough, such a finding must be supported by evidence.

· Ask: Would this particular owner, in all of the circumstances, have consented to the driver acquiring possession of the vehicle as a matter of course?

· One can imagine a father allowing his daughter to take the car for the evening and saying if you are drinking have someone else drive you home, from this would infer a willingness and expectation that another would drive, but issue would remain as to who and under what circumstances.  Father would not expect his Porsche to be driven by a 15yr old unlicensed teenager and it could not therefore be said he consented to that as a matter of course.

· The TJ considered the willingness that Alexander would have had, but not the expectation. 
· From the evidence, Alexander would not have expected Godsman to lend such a powerful machine in the circumstances in which he did to Peck when one considers the testimony that he trusted his judgment, and reservations about allowing someone with as little experience as Peck to take control.
Rolleman v. Blackmon, Bader, 2002:  BCSC. Living with and as a member of a family.

Facts:  
Rolleman is killed, Bader is driving and admits liability and was driving without the consent of Blackmon.  Blackmon and Bader live together as roommates.  Each pay rent separately, buy their own food, work in the same business, drive to work together everyday.  Bader agrees he did not have consent as he did not even have a licence, Blackman knew this and forbade him to drive.  P cannot get judgment against the owner Blackmon on basis of consent, the only way he can do so is through proving they were living together as members of a family.

Held: 
This was typical of a friendly roommate situation, no family dynamic at work, no committed relationship so were not living as members of the family.  
In order to prove someone as “family” need to show something more than a roommate relationship, there is a concept of inclusiveness and involvement. 

Minister of Transport for Ontario v Canadian General Insurance (031)
Facts:
· Family company had a standard automobile policy that covered  
· ... every other person who with the Insured's consent personally drives the automobile, against the liability imposed by law upon the Insured or upon any such other person for loss or damage arising from the ownership, use or operation of the automobile within Canada ... resulting from bodily injury to or death of any person or damage to property.
· The automobile was used as a family car and no restrictions appear to have been placed on its use by the son Daniel, excepting that it was understood that he would not use the car if another member of the family required it more than he did.

· Daniel allowed Mills to drive it. Mills did not have a license and Diane Oliver was injured. 

Issue:
Does the insurance apply to cover Mills?
Held:
No – Majority says that on these facts the father had not bought his mind to bear on whether it would have been OK for others to drive the car – was not enough here to find implied consent. 
Ratio:
Need some evidence that the father was OK with others driving the car. 
A party cannot give implied consent if they have never considered the issue of whether the original borrower has authority to let someone else drive.

Discussion:
· TJ found that Mills had told Daniel that Mills had a license, and that it was not unreasonable for Daniel to believe him. 
· The father made it clear that there was no restriction on Daniel's use of the vehicle so long as he used reasonable discretion.
Richie Majority
· Was no actual consent, so have to consider implied consent.

· Each case turns on its own facts.

· A general permission to drive given by the father to one of his sons does not in itself empower the son to give further consent to others, e.g., a friend, to drive. 
· Accordingly, when such a friend is driving with the consent of the son only and negligently occasions personal injuries and damage on a private road he is not an unnamed insured under the corporation's motor vehicle liability insurance policy and the corporation's insurer is not liable to indemnify him in respect of his victims. 

Laskin, J. and  Spence, J. dissenting: 
· Where the evidence discloses that the son was permitted free access to the car and that while he was in complete charge of the car his father, although not having actually directed his mind to the question, relied upon the son "to make the right decision" in the matter of letting someone else drive, an implied consent making the son's friend an unnamed insured while driving in his presence and with his consent ought to be inferred.

Collrin v. Parker (1997), 43 C.C.L.I. (2d) 310 (N.B.Q.B.) (038)

Facts:  

Mr. Parker owner, allows Peters to take vehicle with learner’s license, has to drive with another adult in car with him.  Parker allows Peters to have on the basis that he is accompanied by McKenna for Halloween night.  They both get drunk, so McEwan drives, who is sober and licensed.  On way home he is at fault for an accident.  Peters knows that by allowing McEwan to drive he was disobeying instructions of the owner.  Section similar to our s.86 MVA.

Issue:  

Can an owner be vicariously liable, but the driver not be an insured?

Held:  

Yes, insurer pays out then has cause of action against driver.

Ratio:  

Under NB law, an owner can be vicariously liable for a driver who is not an insured.  If the first borrower remains in the car as a passenger, the vehicle is still considered to be in their possession with the consent of the owner.  This makes owner vicariously liable.  The insurer will pay out to the P, but then seek to recover its loss from the driver.

Reasoning:  

· Parker is vicariously liable because at the time of the accident the car remained in the possession of Peters as he was in the vehicle.  However McEwan was not operating the vehicle with the consent of Parker.  Owner is vicariously liable, but the actual sober driver was not an insured under the policy

· For P makes no difference, if they are able to get the owner through vicarious liability, then the owner’s policy must indemnify the P.  The owner’s insurer then, having paid the P will be entitled to seek reimbursement from the actual driver no the basis that the driver’s fault has resulted in liability being imposed without the owner having done anything wrong.

· Tort Law:  Person vicariously liable can have cause of action against a person whose fault caused the other to be liable.  If there is one insurance policy for them both then it does not matter.
· So if the driver is not an insured under the owner’s policy, the owner’s insurer has a cause of action against them.  The driver will then look for other insurance, in BC might have it as the driver’s certificate provides coverage if you are driving without consent but reasonably believe you have the consent of the owner.

Notes: 

· Usual factors of implying consent apply – express prohibition?  Prior use without objection?  Original borrower in car?  Driver known to owner?  Valid reason for them to be driving?
· Where parent owns car, allows teenager to drive it who then lets someone else drive, significance is that for the P if there is not implied consent, then the owner is not vicariously liable, so there is no cause of action against the owner.  The teenager who let the other have possession is probably not at fault.  The likelihood is that the only claim lies against the teenager driver.  If teenager has license and reasonably believes they have consent of owner, then could use their driver’s certificate, if no license, all there is left for the P is $200,000 uninsured motorist protection, plus own UMP.

OWNER’S CERTIFICATE:

MVA:

s.3(1)(c) Before a vehicle can go on the highway it must be insured.

REGULATIONS:

s.3
Application for owner’s certificate is done under this section.
Who does owner’s certificate cover?
Reg s.63

(a) Person named as owner in owner’s certificate


(b) person driving with consent or member of owner’s household


(c) Personal representative of owner if deceased

(d) Where not an individual owner ( an officer, employee, partner of owner, or member or household of officer, employee, partner of owner who with consent of owner uses or operates.

Against Who:

s. 64
Subject to 67 shall indemnify an insured, for liability imposed on the insured by law for injury or death of another or loss or damage to property of another arising out of use or operation by the insured of vehicle in owner’s cert. in Canada/US.

Insures Who:

s.65
(a) Person named as owner


(b) Member of owner’s household


(c) Employee or partner of owner or spouse

While Driving any vehicle Except:

s.65(2)
(a) operating as garage business


(b) Owned or regularly operated by insured


(c) Carrying passengers for hire


(d) Not licensed under MVA

(e) Exempt Vehicle


(f) No consent given, no reasonable grounds to believe he does.
Extends Liability to:

s.66
Indemnity extended to passenger in vehicle described in owner’s certificate who by operating any part of the vehicle while the vehicle is operated by an insured causes (a) death injury to nonoccupant, (b) Loss damage to property.

To What Limit:
s.67,69
 ( $200,000 – exclusive of interests, costs, or such increased amount as per extension coverage.

s.68
Priority of Claims: Of the $200,000, 90% is prima facie assigned to bodily injury claims, 10% to property damage claims.  If the claims exceed this amount the parties must share, but if only $5000 in property damage, remaining portion of this can go to bodily injury.
Insurance Through Owner’s Certificate:

s.77
Insurance on vehicle is primary, insurance through owner’s certificate on another vehicle applies only to the extent of its higher limit.

Time: Insurance certificate supposed to last for one year, can get half year or otherwise as well.
INSURANCE MOTOR VEHICLE ACT

s.36
Receive owner’s certificate on payment of premium

s.37(4)
Owner’s certificate lapses and is void immediately when vehicle is registered, licensed in another province/state. This means even if driving in another province for 10 months and you do not change your registration, ICBC will still cover your losses. Are supposed to give notice of territory change within 60 days, 

s.40
Subject to earlier cancellation, owner’s cert valid from the time date of validation specified, and expiring at date of expiry.

REGULATIONS:

(1) Effect of Owner’s Certificate:  
s.10
Owner’s cert validated by corporation provides insured as defined in s.63,78,147,148.1 with coverage under Part 6, Part 7, s.147, s.148, Division 2 Part 10.

· Part 6:  Third Party Liability – 200k min.
· Part 7:  No Fault Benefits.

· s.147:  Inverse Liability Coverage:  Damage to your vehicle occasioned by at fault motorist in jurisdiction where you are barred from suing – i.e. Quebec.  If were 50% at fault, you would be unable to recover 50% of damages, here ICBC will have to pay the 50%

· s.148:  Uninsured Hit and Run in Nunavut, Yukon, NWT, USA:  Coverage for hit and run and uninsured motor vehicle accidents in these places, but not in BC.  The owner’s certificate does not provide coverage for uninsured motorists hit and run anywhere else, that comes in IMVA, available with or without a vehicle.

· Division 2, Part 10:  UMP:  Underinsured Motorist Protection

(2) Extension Insurance:  Will cover extension under terms of the contract.

Extension is in Part 9, Division 1:  When increase from $200,000 to 4 or 5 mill, it is part of the owner’s certificate.

Second kind is Part 9, Division 2:  Own damage coverage.

Applying for an owner’s certificate:
s.18
Applicant for Certificate:  (a) complete, sign declaration of entitlement (b) submit declaration to corp.

s.19
Premium for Certificate:  (1) Annual premium for vehicles with principle operators determined by – base rate, payment record and of principle operator, s.22, s.24

(2) Must provide name and driver’s license number of applicant and principle operator or name of applicant.

· Principle operator is defined in s.1(1): “The person who will operate the vehicle described in an application for a certificate for the majority of the time the vehicle is operated during the term of the certificate”

· As owner making declaration at inception of coverage – who will be driving the majority of the time for the next 12 months.  The declaration must be true as the owner knows it at the time of the statement, but will also have to be redone each time the owner renews their certificate.

· This is a matter in which clients are least knowledgeable about and will most likely sign forms from ICBC stating the contrary easily.

· ICBC is trying to address the situation where parents with the discounted rate state themselves as the principle operator, get the discount and then let their children take the car.

Gray v. ICBC: 
Facts:
Father bought firebird insured in own name, time of accident daughter was driving to deliver pizza.  When the father bought it he declared himself as principle operator.  The daughter gave 2 statements to the adjustor.  First to effect that her dad bought for her, she was repaying.  Second statement that Dad bought and paid $2000, she repaid $1000 so far, uncertain how much had to repay, he bought it so she could use and she had it most of the time, but he had evenings and weekends.

Only damage that occurred was to the Firebird.  Father said that she used in more times, but he had more time as all his trips were lengthy.  

Issue:
Who was the true principal operator. 

Held:
The daughter is the principal operator. 

Ratio:
The principle operator is the person who uses the car the most, it appears to be number of times that counts and not mileage.

Discussion:
TJ said that she might not have as much time behind the wheel, but at all other time she had care custody and control, so she was principal operator.  

BCSC – Trail de novo – he did not testify to this again, but tried to argue that as it was registered to him and was parked at his house, so he was operating most of the time.  This failed.  

INSURANCE MOTOR VEHICLE ACT:
s.19
Forfeiture of Claims:  
If


(a) Applicant for owner’s certificate falsely describes motor vehicle 


(b) Applicant for owner’s cert or driver’s cert knowingly misrepresents or fails to disclose fact required.

If you knowingly misstate the principle operator you lose entitlement to coverage under the policy.

If a lawyer was present in the above case could have come up with something to fix the story, there is nothing that requires you during the term of the policy to say circumstances have changed with regard to the principle operator, it is a one time declaration. Note: Since Jan 1, 2003 you have to confirm the principal operator each time you renew your insurance. 


(c) Insured violates term or condition of the plan


(d) Insured commits fraud


(e) Makes willfully false statement with respect to claim under plan

all claims by or in respect of applicant or insured are invalid, their right and right of person claiming through or on behalf or as dependent of applicant is forfeited.

(2) If forfeiture would appear inequitable, the corporation may relieve a person affected by it from the forfeiture of all or any benefits of insurance money.

(3) Must relieve an insured person from the forfeiture of benefits it considers equitable if he or she dies or suffers loss of function of mind or body as result of an accident that renders insured incapable of occupation for wages.

REGULATIONS: 
s.9
Mid Term Changes:  The insured on owner’s certificate shall:

(a) Within 10 days after 
(i) address changed from that in certificate 
(ii) Acquires substitute vehicle 

or (b) Before: use of vehicle is changed or vehicle location address is changed insured must report the change of address, vehicle use, territory, or location address to a person in s.3 and pay or be refunded under s.15.

s.1(1) 
Location Address:  Means place where vehicle is primarily kept when not in use but does not include work location.

s.55(2.1) Keeping vehicle at location address other than as declared is a breach of condition.

ICBC RELIEF FROM FORFEITURE: 

Only in Adjustor’s book.  
· They are supposed to apply evenly and if they don’t you can launch a complaint.

· Accidents from March, 1991 – March, 2002 ( if caught giving incomplete 
1. rate class, 
2. use, 
3. territory, 
4. incorrect principle operator, 
5. incorrect vehicle description, 
The corporation would offer to accept coverage as if breach had never occurred provided the insured paid 10x the difference between the premium actually paid, and one ought to have paid, minimum of $500, max of $10,000.  Makes obvious sense for big claims

· Post March 1, 2002:  No longer applies to principle operator breaches, nor incorrect vehicle descriptions, and can only use it once, and $10,000 maximum is gone, so is just whatever 10x the additional premium amounts to, but the minimum of $500 still applies. 

· If you do breach in manner that does not grant relief – Failing to disclose the principle operator, ICBC treats this as a breach, pays the victim, and will then come after you to get the money back.
· All dependent on what ICBC can prove.

DAMAGES

Insurance Act:

s.53
s.54-56 only apply to accidents after June 17, 1997

s.54
Person who suffers loss of income b/c of accident entitled to recover from designated defendants as damages for income loss suffered after the accident and before the date of trial, not more than net income loss that person has suffered in that period as a result of the accident.  Have to plead this section to rely on it.  Unique to motor vehicle accidents.

s.55
Structured settlements ( Court must order pecuniary damages paid periodically if: (a) is over $100,000, court considers it in best interest of P, or (i) P requests to compensate for tax payable AND (ii) court considers the order of periodical payment is not contrary to best interests of P. Must be order for pecuniary damages – income, future income, cost of care, things that are likely to be periodical.

DRIVERS CERTIFICATE:

REGULATIONS:

43(1)(a)  Driver’s certificate deemed incorporated into every valid driver’s licence.

Is profit generating, driver’s certificate automatically renews every year on bday, after 5 yrs have to get new license.

Is fall back for 3rd party liability coverage, Part 7 coverage, UMP if cannot find anywhere else.

Always look at definition of insured!
Insures:

s.42
BC resident named on driver’s certificate, includes personal representative of deceased, not person exempt under 43,44.

42(1)
Resident:  Means person who is ordinarily resident in the province and includes (a) a student who is temporarily outside the Province for the purpose of studying at school, college, university, other similar education or (b) member of Canadian Armed Forces temporarily stationed outside the province.

While Driving What:

s.49
Vehicle not described in owner’s certificate issued to insured or member of household in Canada or US

1(1):  Household: Every person ordinarily residing in same dwelling unit.

Except Where:

s.49
(c)Insured operating without consent, not reasonable to believe has consent, 

If no consent, presumption is that you are a thief, don’t need express consent, just to reasonably believe you have consent.

(d) operating garage business, 

(f) carrying passengers for hire, or 

(e) owner or regularly operated by insured, in which case the Insured would be expected to insure it themselves and have an owner’s certificate.

(g) the vehicle is not licensed by MVA and no reasonable grounds to believe it is, 

(h) operate licensed ATV.

Against

s.49
Legal liability for personal injury/property damage arising out of “use or operation” for motor vehicle accident in Canada and US.

To What Limit:

s.49.1
$200.000 (inclusive of interest, costs) 

s.51
Or such increased amount by driver’s policy.

Other insurance:

s.49
Where there is owner’s insurance that will be primary.  Applies only to extent limits exceed limits of any primary insurance, usually applies where vehicle is uninsured or in an out of province accident where vehicle has lower limits.

s.49.2
Priority of Claims: Of the $200,000, 90% is prima facie assigned to bodily injury claims, 10% to property damage claims.  If the claims exceed this amount the parties must share, but if only $5000 in property damage, remaining portion of this can go to bodily injury.

Other (first party) Coverage:

49.3
For BC resident, with driver’s licence and household member: In addition to indemnity under 49, provides to an insured (a) Part 7 – Accident benefits (b) 148 – territories H & R, (c) UMP

s.42(1): Resident:  Means person who is ordinarily resident in the province and includes (a) a student who is temporarily outside the Province for the purpose of studying at school, college, university, other similar education or (b) member of Canadian Armed Forces temporarily stationed outside the province

OWNER’S CERTIFICATES & THIRD PARTY LIABILITY COVERAGE

Can get 3rd party liability in 3 different circumstances:

REGULATIONS

s.64
ICBC shall indemnify an insured for liability imposed on the insured by law for injury or death of another or loss or damage to property of another that:


(a) Arises out of use or operation by the insured of a vehicle described in an owner’s certificate


(b) Occurs in Canada or US
s.63:  
Insured:  person named, drives with consent, or lives in household (defined 1(1) – ordinarily residing in same dwelling unit), or if commonly used – officer, employees spouses of etc.

So there are 4 components:

1.  Use or operation

2.  Described vehicle

3.  By an insured

4.  In Canada or US

We have already discussed consent in regard to vicarious liability and s.86 MVA.  This is a different question – here the question is whether the driver is a person insured under the owner’s policy, it has nothing to do with vicarious liability or liability at all, just with coverage to determine whether or not the owner’s policy gives indemnify.

My owner’s certificate provides third party liability coverage whenever I or another insured drive anyone else’s car, as well as when the insured’s drive my car (
65
Extension of Indemnity:  Insureds = person named in owner’s certificate, member of household, employee or partner for who regular use is provided, spouse or employee or partner of previous. 

(2) Indemnity under this part is extended to an insured (as defined) operating a vehicle NOT described in the owner’s certificate issued to the insured unless:

(a) The insured is operating in connection with garage business

(b) The vehicle is owned or regularly operated by an insured

Consider the “owned part”:

The extra 3P coverage does not apply if car I am driving is owned and operated by any of the insureds. Consider example: I own a vehicle.  Daughter owns a vehicle.  I drive her car.  I am insured under my own owner’s certificate, but not under s.64 because not driving my own car.  Under s.65 I meet definition of insured, but this vehicle is owned by another member of my household so my owner’s certificate will not extend coverage to me while operating her (or other household member’s) vehicle.  This is to prevent people relying on only insuring one family car at a high rate, the others at a low rate. So I cannot rely on my extansive coverage if I am driving the car of someone else in my household (When I drive a vehicle owned by another member of my household I am stuck with the limits available on the vehicle I am driving.
Consider the “regularly operated” part.

If I regularly operate another vehicle in my household, I should be the one who is insuring it. “Regularly Operating” is not a defined term.  Do not know what it means in terms of frequency.

(c) The vehicle is used for carrying passengers for hire

(d) Not licensed and insured and does not have reasonable grounds to believe the vehicle is licensed

If I drive someone else’s unlicensed car I do not receive coverage under my own owner’s policy unless I have reasonable grounds to believe the vehicle is licensed

(e) Exempted under 43 or 44 of the Act.
(f) The insured is operating without consent of owner and does not have reasonable grounds to believe he has consent.

If I drive someone else’s car without their consent or reason to believe I have their consent, my owner’s policy will not cover me as it is assumed I am a thief.
Does not cover situations of express consent from someone with possession of the vehicle and actual consent of the owner.  Unless I know I am expressly prohibited from driving, likely will cover ( So long as reasonably believe I have consent or that vehicle is insured, my own owner’s policy will provide me with third party liability coverage.
(3)  Where more than one owner’s certificate provides indemnity, insured shall be compensated only under the one that provides the highest coverage, and if are equal, corp determines which applies.

If there is more than one owner’s certificate in the household, the insured will be compensated by the highest policy, (and only in the amount that the insurance exceeds the primary owner policy)

s.66
Extension of Indemnity to Passenger:  Extends to passenger in vehicle described in owner’s certificate who, by operating any part of the vehicle while the vehicle is being operated by an insured causes:

(a) injury or death to a person who is NOT an occupant of the vehicle.

(b) Loss, damage to property NOT carried in or on vehicle or in care, custody, control of insured

· Eg. Passengers opening doors into cyclists or motorcycles.  Originally this section did not exist, so who could the injured sue?  The driver is sitting in a parked car, driver is not at fault.  Passenger is likely at fault, but are they insured for this action?  If a passenger owns their own vehicle is opening the door considered to be use or operation of a vehicle?  No, so the injured party would not be covered under the owner’s policy, maybe the homeowner policy, this section was added to cover up the gap.
· Extends only to persons who are not occupants of the vehicle, and only to defend or indemnify the passenger.
· Limited to nonoccupants possibly because the assumption is that people who are grabbing the wheel, or messing with the car are drunk, if passengers behave in this manner, there will not be coverage for conduct.

· Could also have an innocent act of the passenger if the driver is dozing off, trying to keep the car on the road, if anyone is at fault here it is the driver, so maybe this can be attributed to all of the occupants.

AMOUNTS OF OWNER’S INSURANCE:

s.67
Directs us to schedule setting on the minimum third party liability in an owner’s certificate is $200,000.


(2)  Provides for extension insurance contracts.

s.68
Priority of Claims:  Claims arising out of injury or death have priority over claims for loss or damage to property to the extent of 90% of amount.  If does not use up full amount, rest can go to property.

1.  BY AN INSURED:

2.  USE OR OPERATION:  Direct Or Remote Causes – Chains Of Events.

Fraser Valley Taxi Cabs v. ICBC, 1992 – BCCA.

Facts:  

Taxi driver turned drunk man out of cab not at his destination because he was being abusive, ½ - ¾ hour later he was hit by another car and killed.  Widow makes claim for compensation from ICBC for third party liability from the cab.  This is duty to defend case between ICBC and the CGL policy (which has an auto exclusion in it).  Taxi co is trying to force one or other to defend the case.

Issue:  

Was the accident and death caused or contributed to by the “use or operation” of the taxi cab?  If it was use or operation then the auto policy (ICBC) applies, if it was not, then the CGL policy (held with C.N.S.) applies. 

Held:  

Majority said that was not from use or operation – CGL insurer must defend. 

Ratio:  

In making a determination regarding the use and operation of a vehicle the two tests that must be applied are 

1. Purpose test – did the injuries arise from an ordinary and well known activity to which an automobile is put.  

2. Chain of causation test – was there a “continuous chain of causation” between the operation or use of the vehicle and the Ps injuries.  If the chain is broken by an intervening act which is the factor giving rise to liability, the injury is not one which arises from the use or operation of the vehicle.  

Majority further holds that to incur liability in the use and operation of the vehicle implies some negligence in such use or operation, here the claim was based in the driver ceasing to use and operate the vehicle.

Reasoning:  

Purpose Test:  

· Did the injuries arise from ordinary and well known activity to which the automobile is put?

· Stevenson v. Reliance Petroleum: Delivery truck delivering fuel, truck itself pumps oil into underground tanks.  

· Truck driver either b/c he did not dip the tanks or because he was not watching, allowed the underground tank to overfill.  Spark, then fire and resulting loss.  Q was whether the loss resulting in the fire arose from the use or operation of an auto or from a non-auto activity.  

· Inclusion in Use or operation argument was that the vehicle was designed to transport and deliver fuel.  The delivery part is part of use and operation, so an accident which occurs in course of carrying out discharge function is part of the use or operation of the vehicle.

· Exclusion from use or operation:  Nothing to do with driving or pumping gas, but how much was in the station pump, hence only general negligence action.

· SCC:  Discharge is part of use or operation as much as carriage, and use or operation should convey all that arises from well known activities attributable to the utilization of the vehicle

Chain of Causation:  

Was there a “continuous chain of causation” between the operation or use of the vehicle and the P;s injuries?  If the chain is broken by an intervening act which is the factor giving rise to liability, the injury is not one which arises from the use or operation of the motor vehicle.

· Law, Union & Rock Insurance v. Moore’s Taxi, 1960:  K to deliver mentally challenged kids to and from school.  

· Part of this K was not to drop off on opposite side of street and to personally accompany the kids to the front door.  In this case the driver did not do either, child was hit and injured.  Q was whether the conduct in letting the child out unaccompanied was use and operation of the taxi.

· SCC said no.  At the time of the accident the taxi was stationary, at the side of the road, not being operated by driver.  Real cause of the injury was not the operation, but the breach of the separate contractual duty that involved accompanying the kids to the front door.  Chain of causation can only be established where there is a continuous act of negligence tracing from the negligent use of the vehicle to the injuries sustained.  Here the use of the vehicle was severed by the intervening negligent act of failing to accompany the child across the street.

· Wu v. Malamas, 1985:  Mother drove her children to school, double parked, child jumped out ran across street and was hit, child is now suing the mother who was driving the car.  Did this arise out of the use and operation of the vehicle as to render the mother at fault?  

· BCCA:  Did not find her negligent for any act or omission occurring after she had stopped the vehicle to let the kids out, the risk of harm to her daughter was directly created by the negligent placing of her car to let them out to school.  There was no intervening act of negligence which broke the chain of causation between negligence of Wu and harm caused by such negligence.  Double parking together with reasonable foreseeability that child would disobey instructions worked to bring about unfortunate consequence.  By double parking the hazard was created, this was enough to create liability.

Majority:  

Emphasized passage from Moore’s Taxi: 
· “the car had ceased to operate and was not in use.  To incur liability in the use and operation of the motor vehicle implies some negligence in such use or operation.  That was not what gave rise to the liability in this case”

· Moore’s Taxi was read in Wu to mean “no aspect of the use or operation of the vehicle was causally connected with the accident which gave rise to liability” In Wu, this was not the case, double parking, position of vehicle worked together to bring about consequence.

Majority says that this case is on same side as Moore’s.  Claim does not rise out of ownership of taxi, operation of taxi or use of taxi, rather it is “the action of the driver in ceasing to use and operate the motor vehicle” that is the source of the claim.  Car had ceased to operate and was not in use.  

Cumming dissent: 

· Use and operation set out in Storrie v. Newman, Need to satisfy both tests for the activity to be considered within use and operation of a vehicle:

· So the minority found that the drunk taxi passenger was injured getting out of vehicle, and that was enough to attract auto liability policy.  Act of ejecting forms use and operation, no other act by Cab driver that breaks chain of causation.

i.  Use or Operation – Part 7 No fault benefits:

Briton Amos v. ICBC, 1995 – SCC.

Facts:  
Vancouver man driving in LA, attacked by 5 thugs, one of which shot him rendering paraplegic.  He kept the van in motion for the duration of the attack.  Insured by ICBC and seeks benefit under Part 7 – No fault benefits.  ICBC denied liability.  This was agreed with by TJ and CA.  Under Part 7 – no fault he is entitled to $150,000 in medical and rehab expenses.

Issue:  
Was there a causal connection between the accident and the “ownership, use or operation” of the van within the meaning of s.79 of the regs to the IMVA?

Held: 
Yes.
Ratio:  

The causation test is to be read broadly, where the use or operation of the vehicle in some manner contributes to or adds to the injury, the P is entitled to coverage.

Reasoning:  
· TJ and CA said that the van was just where the senseless attack happened to occur, and that it was not a hijacking or anything so the attack did not arise out of the use or operation of the van. 

· No fault character of benefits in Q does not change the interpretation of s.79(1).  No fault means that the respondent’s liability to pay benefits occurs when injury arises out of the ownership, use or operation of a vehicle, regardless of the presence or absence of fault.  Injury must still arise out of use or operation however.

· Traditionally, the provisions providing coverage in private policies of insurance have been interpreted broadly in favour of the insured, and exclusions interpreted strictly and narrowly against the insurer.
Two part (sequential) test to be applied in interpretation is:

1.  Did the accident result from the ordinary and wellknown activities to which automobiles are put? [If not, that is the end of the analysis, else go on to the next stage].
2.  Is there some nexus or causal relationship (not necessarily direct or proximate causal relationship) between the injuries and the ownership, use or operation of his vehicle, or is the connection between the injuries and the ownership, use, operation of the vehicle merely incidental or fortuitous?

· This is relaxation of test from Moores Taxi.  “Arising out of” is broader than “caused by” and must be interpreted liberally.

· Purpose test:  Reliance Petroleum (where delivering gas was use or operation) : Use or operation should convey all accidents resulting from ordinary and well known activities to which autos are put, here he was driving van down the street – clearly ordinary use and operation – part 1 is met.

· Causation test:  Moore’s Taxi – Insured’s liability arose from breach of duty that occurred after vehicle stopped and child crossed street unescorted, duty was contractual and had nothing to do with the use or operation of insured’s vehicle.
· With respect to causation it is clear that a direct or proximate causal connection is not required between the injuries suffered and the ownership, use or operation of a vehicle.  Phrase “arising out of” is broader than “caused by” and must be interpreted in a more liberal manner.
· Kangas v Aetna: “the automobile auto need not be the proximate cause of the injury, but there still must be a causal connection between the injury sustained and the ownership, maintenance or use of the auto and which causal connection is more than incidental fortuitous or but for.  Injury must be foreseeably identifiable with the normal use, maintenance and ownership of the vehicle.
· It is not necessary to show that the intent of the attacker was to hijack or steal the car.

· Liability for injury may arise from a tortuous act other than the negligent use of a motor vehicle.  
· This is not a normal motor vehicle accident.  A bullet rather than a vehicle was the cause of injury. However, a motor vehicle need not be the instrument of injury to satisfy the causal connection requirement, injuries which do not arise from negligent use of car may be covered.
· Shooting here appears to be direct result of failed attempt to gain entry to van.  So this arose out of ownership, use operation. It was not just a random shooting where the victim happened to get hit by a bullet while sitting in his van. 
· If A had not been shot but lost control trying to get away would be covered.  Instant case should not be distinguished from hypothetical.  
· Where use or operation of motor vehicle in some manner contributes to or adds to the injury, the P is entitled to coverage.
· Here the injuries arose from ownership, use and operation of the van.  They were causally connected to ownership use operation, Neither can it be said there was an intervening act independent of ownership use operation which broke chain of causation, entitled to part 7 no-fault benefits.
Statutorily reversed by:  

INSURANCE MV ACT:

s.19.1
If the dominant cause of any injury or death is use of weapon or object other than vehicle or trailer used as a weapon (a) corp not liable to indemnify or pay any benefit to the person using weapon, person suffering injury, spouse or relative of such person (b) the person using the weapon is not a “designated defendant”.

REGULATIONS:

55(7.1)
Breach of Conditions:  Insured breaches condition of s.49, Part 6, Part 9, where injury death, loss, damage, in respect of claim is caused by or results from intentional acts of violence by insured while sane by means of vehicle.

ICBC vs. CGL Exclusion: 

5 kids dropping rocks off overpass.  3 settled.  Rock dropper parents have CGL – but exclusion b/c of criminal act, leaves nothing for P.  Kid with car – father had auto and homeowner policy.  ICBC said no coverage b/c of 19.1 of the IMVA, homeowner said was auto claim, as it had to do with driving back and forth.  Homeowner says ICBC has duty to defend.  Dad goes to court.

P brought claim against both insurers, and was settled.  P may have taken discount on possibility of neither covering.

Q for ICBC – whether dropping a rock off an overpass where you accept that they were not trying to injure anyone, if that is use of weapon or just stupid.

There is a possibility that as the rock was not intended to be used as a weapon, 19.1 might not have protected the corporation

In ordinary circumstances would think that either ICBC or CGL would cover, this circumstance is unique or unusual because the real argument of ICBC was not that it was not use or operation of a vehicle, but that was protected by use of object as a weapon.

Criminal Case Examples:

Criminal Act Cases:

17.  AG v. Connolly, 1992: Man sitting in car driver seat, officer approaches asking for license, driver reaches out, grabs officer’s arm and drags him to cause him injury.  Driver has mental problems, but not enough to be insane.  ICBC pays on basis that the injury arose from use and occupation of the vehicle, injured only because he is dragged by the car.  Use or operation includes an intentional tort of using the vehicle as a weapon.
21.  Collier v. ICBC, 1995:  Stag party, man has lead ball to ankle.  Tries to run away.  Man uses truck to cut him off, no physical contact.  Rest of people catch up, physical content ensues with the bachelor falling through a retail window.  He sues everyone including truck driver.  CA says the use of a pickup truck as part of criminal act of assault is not use or operation for which vehicles are ordinarily put, so no coverage by ICBC.  Does not address 55(7.1), just says it is not in the insuring agreement.  Using a vehicle to block the path of a victim trying to escape a stag party is an assault and therefore not use or operation.
23.  Chan v. ICBC, 1994:  Unidentified motorist case.  Driving in Kelowna.  Brick is deliberately thrown from oncoming car, coming through passenger window.  Never identified.  No one to sue apart from ICBC on behalf of the unidentified motorist.  Even no fault benefits require there to be use or operation of a vehicle.  After Amos, CA says ICBC is responsible on behalf of the unidentified motorist because this does arise from the use or operation of the vehicle.  There is some nexus or connection between the use of the vehicle and the injury because whoever threw the brick was in a moving vehicle and the fact that they were in a moving vehicle made it difficult or impossible to identify them, this was sufficient connection between injury and use of vehicle.  Passenger injured by brick deliberately thrown from passing car has claim arising out of the use or operation of a vehicle against ICBC as nominal defendant for unidentified motorist.
WOULD THESE NOW BE DIFFERENT BC OF 19.1???

Shooting Cases:

1.  McIndoe v. ICBC, 1990:  Police officers revolver accidentally firing, hitting passenger in fleeing motor vehicle – held to be injury out of use or operation of a vehicle.

2.  ICBC v. City of Vancouver, 2000:  Injury resulting from accidental discharge of police gun whilst engaging in tactical maneuver in police car arises from use or operation of vehicle.

Dog Cases:

16.  Boell v. Schinkle, 1991 – Dog jumping out of rear passenger window into path of motorcycle – held to be in use or operation of vehicle.

17.  Taylor v. Maris, 2004 – P knows dog owner, D takes dog to work, leaves in back of truck, D meets P, P asks to feed dog, apparently D says no, but P reaches out to dog anyway and is bitten.  After the allegation the D put wire mesh in place, so were satisfied this was evidence of modification of vehicle relating to use.  
Allegations can also lead to obligation of CGL to defend, or that trigger auto insurer.  If get into mix of both can have both insurers to defend, depending on outcome one or both may have to indemnify.

REGULATIONS:

67 (1) ( Directs us to schedule setting on the minimum third party liability in an owner’s certificate is $200,000.

s.67(2)  ( Provides for extension insurance contracts.

68 ( Priority of Claims:  Claims arising out of injury or death have priority over claims for loss or damage to property to the extent of 90% of amount.  If does not use up full amount, rest can go to property.

DUTIES OF INSURED AND INSURER (Regulations)
73
Duties of Insured:  (1) Give prompt notice of accidents with particulars of accidents, claims, insurance held providing coverage, (b) send claim to ICBC on receipt (c) Cooperate with corporation on investigation (d) assume no liability settle no claim except at own cost (e) Allow corp to inspect insured vehicle at reasonable time.


(2) Corp not liable to those who fail to comply.

74
Duties of Corp:  On receipt of notice of claim for damages brought by insured for which indemnity is provided shall

(a) assist by investigating, negotiating written settlement

(b) Defend in name of insured any action for damages brought against him

74.1 Rights of Corp:  In defence can assign counsel, admit liability, participate in non-judicial resolution, compromise or settle.

75
Will act as attorney for accidents in other provs or in US.

76
Limitation:  No person shall commence an action to enforce a right under this part except within the limitation period fixed by the Limitation Act.
· In claims for indemnity by insured against ICBC, the limitation is as set by the Limitation Act.  If is not covered by any other section – such as a claim for pecuniary loss from failing to indemnify against a judgment, the limitation will be 6, not 2 years.

77
Other Insurance: (1): Owner’s certificate is primary, other insurance only to extend if exceeds primary insurance.

(2) Indemnity provided by certificate issued in respect of a vehicle other than the vehicle involved in the accident is not available if, when the accident occurs, the other vehicle in household is owned or leased by the person, or member of same household as the person, who owns or leases the vehicle involved in the accident (b) is part of fleet.

· If you are driving a vehicle owned by another member of the household, you are restricted to the limit on the vehicle you are driving.  But if driving non household car then the coverage on that vehicle is primary, but can then use other certificates in household with highest liability.

EXAMPLE

A:  


B



C

Owns Car 1

Driver of Car 1

Spouse in house B

$200,000 3PL

Owns Car 2


Owns Car 3




$1mill 3PL


$2mill 3PL

B is in an accident driving A’s car. Victim Sues A & B:  $800,000 Judgement.

B and C are in the same household, but A is in a different household. 
What liability does A have: $200,000 owner certificate from car 1. A cannot get access to policies of B or C.

B definitely has access to the $200,000 owner’s certificate Car 1.   
But then, b/c of s.65, B, who was operating a vehicle not described in an owners certificate registered in the name of the “insured” name, can rely on the best policy in B’s household. [Remember, under s.65, that “insured” is a collective noun, includes all members of household]. 
So B has access to his $1million policy, and also to the policy of his spouse:  Her owner’s policy under s.65 insures him when he drives someone else’s car that is not owned by anyone else in that household.  $2mill.

He has choice of these two policies if judgment is $800,000.

If judgment were $1.8 he would have to use the spouse’s.

If he and spouse had same 3 PL amount ICBC would choose – 65(3).

C:

Here C is not defendant, so no liability, so who cares, BUT could get…

Owner’s policy

Own policy

B’s policy.

BREACHES

PART 5:  GENERAL:

R55
Breach of Conditions:

55(2)
Subject to s.2 of Table 2 of Schedule 1, except for statements regarding the location address of a vehicle an insured shall not operate a vehicle for which coverage is provided under s.49, Part 6 or Part 9, contrary to statements provided in application including:

(a) Use declared

(b) Provision to time in which, territories within which vehicle may be operated

(c) Provision relating to the kind of goods, number of passengers that may be carried

· This is essentially use contrary to the statements in the application.  APPLIES TO:  

· 49:  Driver’s certificate coverage:

· Part 6:  Third Party Legal Liability

· Part 9:  Extension Insurance – Own Damage.
· R.18:  Application for certificate must (a) complete and sign declaration in applicable form (b) submit the declaration to ICBC.

· R.25:  For purpose of s.19, declaration of entitlement deemed to be application for owner’s certificate.

· *Improper declaration of principle operator caught by operating contrary to statement in application.

· Use:  Pleasure, to and from work or school, different categories for length of trip.

· McKay:  Where car is incorrectly rated for use, but the accident occurs when the car is being used for its actual declared use, there is no breach.
· S.2, Table 2, Schedule 1:  Pg.129:  Can use for non declared use 6 days per month, so automatically you cannot be in breach of declared use if the accident happens in the first 6 days of the month.  Not consecutive, but cumulative. 
55(7)
Does not breach ss.2 if premium paid for class applicable to use declared equals or exceeds required premium.

55(2.1)
If kept at different address is not a breach if the premium paid is greater or equal to amount should have paid.

55(3)
An insured shall not operate a vehicle for which coverage is provided under s.49, 49.3(1)(a)(c), Part 6, 7, 9, or Division 2 Part 10 if he is not authorized and qualified by law to operate the vehicle.

APPLIES TO:
5 Driver’s certificate coverage, driver’s cert for: Part 7  No fault, Under Div 2, Part 10 (UMP)
6 Part 6:  Third Party Liability

7 Part 7:  No fault

8 Part 9:  Extension, Own Damage

9 Div.2, Part 10:  UMP.

London Canadian Insurance v. Verbeek, driving at night without required glasses = breach.
Blatter v. ICBC, Operator of motorbike with learner – conditional on no passengers – no Part 6 or 7.
Lewis v. ICBC,  Driving MC without MC endorsement – breach, no Part 7.
Jassal v. Hera – Learner’s license, adult out of car, backed up into another, no 3PL claims.
Anderson v. ICBC:  Part 7 defeated by breach where driving license suspended on vehicle designed for off road use and could not be licensed.
Lu v. ICBC:   Innocent rear ended  motorist driving with invalid, expired license not entitled to Part 7.
ICBC v. Gosal:  No breach where license suspension is unknown.

For an illicit or prohibited trade or transportation:  To breach this PURPOSE must be illegal.

Blackstock v. ICBC: Breach occurs where the object or purpose of the use of the vehicle is to transport drugs.  There is no breach where the object was to transport the driver and passengers merely because the driver possessed pot.
ICBC v. City of Vancouver: Prohibited transport does not include transport of driver occupant when suspected thief.
To escape or avoid arrest or other similar police action
In race or speed test.

Blackstock:  Cannot have race without at least 2 people, Speed test requires vehicle be tested in some way that vehicle was racing against the clock.  Merely driving fast is not “speed test”
McGill v. ICBC: Following another car quickly and passing is not a race or speed test.  For race to happen need to know what is going on in the minds of both participants.

Murray v. ICBC:  “To see what it can do” is a speed test.

These are the only breaches that disentitle the insured to Part 7 – No fault, and UMP.  
Also lose Part 6 – Third Party, Part 9 – Own Damage.  This means that there are greater consequences for driving without a license than of driving with BA of .4.
55(3.1)
Graduated licensing:  Insured does not breach condition of ss.3 merely bc insured operates a vehicle in contravention of a restriction imposed on license by new drivers licensing regime.

This is the graduated licensing system.  Failure to comply with the new terms, such as driving with some alcohol in system, are not breaches in s.55, the consequences are different and it affects the process of getting a valid license, but does not kill own damage coverage.

Class 7L:  1 year, Restrictions:  0 alcohol, times of day, 1 person in addition to adult, adult = 25.

Class 7:  2yrs:  No alcohol, N sign, 1 passenger unless adult over 25 as well, not applicable to family.
55(7.1)
Cannot use vehicle as weapon.  Insured deemed to have breached condition of s.49, Part 6, Part 9, where injury, death, loss or damage in respect of which his claim is made is caused by or results from an intentional act of violence committed by the insured, while sane, by means of vehicle.
Added to provide relief where tortfeaser deliberately tries to run someone over.

Collier v. ICBC: Ball and Chain case – purpose is use of vehicle, driving after is second part of operation test, should be offence to use vehicle to commit intentional act of violence, but was said not to be use/operation.

55(8)
Alcohol Breaches:  Insured deemed to have breach a condition of s.49, Part 6, Part 9, where

(a) operating under influence of intoxicating substance to such an extent he is incapable of proper control.
Kulbaba v. ICBC, 1981:  Claim on behalf of deceased’s estate.  BA reading after the accident was .189.  Toxicologist testified that anyone with BA over .10 would exhibit a deterioration of driving skill and performance and that, regardless of tolerance of alcohol, these people would not be capable of proper control of vehicle.  
Onus is on the D to establish deceased was incapable of proper control, proof to balance of probabilities.  Does not make sense to require someone else to see them consume the alcohol.  Evidence of toxicologist is key, here reading was so far over .10 that satisfied on BoP that was incapable of proper control.  ICBC needs to prove the insured was incapable of proper control on balance of probabilities, in doing so the evidence of experts on what the effects of the drug would be on the rest of the population are key.

(b) He is convicted of 

2. S.95 MVA – Driving while prohibited by superintendent.

3. S.102 MVA – Driving while prohibited by court order

4. S.253(b) CC – Driving with BA over .08

5. C.224 MVA – Driving with BA over .08

6. S.254(5) CC – Failure to provide breath/blood sample

7. S.226 MVA – Failure to provide blood sample

8. S.220 CC – Criminal Negligence causing death

9. S.221 CC – Criminal Negligence causing bodily harm

10. S.249 CC – Dangerous Driving

11. S.252 CC – Failure to remain at scene

12. S.253(a) CC – Impaired Driving

13. S.255(2,3) CC – Impaired driving causing bodily harm, death

14. S.259(4) CC – Driving while disqualified.

If he is convicted of these offences only he is disentitled from Driver’s certificate coverage, Part 6 – 3PL coverage, Part 9 – Own Damage, Does not lose Part 7 – No fault, or UMP.

Easiest for ICBC if there is conviction, if there is no conviction ICBC can only show breach if the driver was incapable of proper control.

Seasoned Drinkers:  Get friend to drive, drunk driving with owner consent, if driver does not have any other policy, the owner passenger will be primary and the driver is solely at fault.  Courts now get willing passengers who know they are riding with a drunk driver for 1540% as contributory.
55(9)
Conviction Includes:  Conviction under Young Offenders Act.

55(5)
Insured shall not permit the vehicle described to be operated by a person or for a purpose that breaches a condition of this section, Part 6 or Part 9.
Cooperative Fire v. Ritchie, 1974 – SCC:  Husband owned car, wife took it out and got smashed and drove, got in accident.  He had no reason to expect she would drink so much booze.  Insurer paid out money, now seeks reimbursement because they say he breached [now] s.55(5) by permitting her to drive while incapable.  If an insured who has given someone an unqualified permission to drive his car has no reason to expect that the car will be driven in contravention of the policy terms, in my view he cannot be said to have permitted such use within the meaning of the statutory condition and cannot therefore be made liable to the insurer.  Like negligence, owner is required to take reasonable steps to avoid a breach of the conditions in the use of the vehicle.  Question is if the owner knew, or ought to have known.

Typical situations:

1.  Letting someone drive without a license:  

Circle M Freight Lines – Failure to follow standard procedure of examining license is unreasonable even when employee is recommended by other reputable truck firm.

Nimmo v. Manitoba Public Insurance:  In breach for not inquiring as to whether or not 18 yr old girl had drivers license after meeting at social occasion and having trouble with stick shift.

2. Drinking Situations:

Troha v. Thurn: No breach by owner/passenger notwithstanding conviction of driver for impaired driving and breathalyzer reading of .19, but no expert evi regarding effects.  Onus lies on ICBC to prove that the persons state was such that the passenger knew or ought to have known that was under influence of alcohol so as not to be in control.  Just because you allow someone to drive and they are convicted does not mean you have knowingly allowed them to drive in breach of the terms and conditions.
Ondrik v. Coleman:  No breach by owner passenger where driver had reading of .21, expert evidence shows 90% of people would show visible signs of impairment.

Stobbe Estate v. ICBC:  Breathalyzer, expert evidence, eye witnesses to speed, erratic driving sufficient to establish a breach.

Neilson v. ICBC:  Owner/Passenger 45% contributory negligence for driving with driver over .21 BA.  He was not in breach for allowing someone to drive who he knew was incapable of control of the vehicle, but he had SOME knowledge of impairment and that was enough to make him contributorily negligent.


There is a very high standard on ICBC to prove a breach against an owner passenger for allowing a drunk to drive.  Need to have visible signs of impairment and a real hard drinker would not show this until they were dead.  However ICBC can satisfy it if they get an admission from the driver that they were incapable of proper control, or have very compelling evidence of drunkenness.

55(6)
Corporation is not liable to an insured who breaches a condition of this section or is deemed under ss 7.1 or 8, to have breached a condition of s.49, Part 6, Part 9.

What does this mean for the victim?  Victims have a statutory cause of action against ICBC so long as the tortfeaser has ICBC insurance.  The victim will get judgment against the tortfeaser, ICBC will add itself in as a third party so the ICBC lawyer may defend the claim in a case of damages.  Victim will get judgment, ICBC will pay out amount up to offender’s coverage limit.  ICBC then goes after the tortfeaser.

55(7.1) was made a conduct breach specifically so ICBC would be obliged to pay the victim at the end of the day, the victim still has access to whatever the insurance limits of the tortfeaser were.  ICBC has the right to get this money back if it can prove the breach of the insured in a separate lawsuit.  If the insured is already convicted for one of the listed offences, all ICBC needs do is file the certificate, and prove they either paid the judgment or settled reasonably.

PART 9:  OWN VEHICLE DAMAGE

136
Condition:  Not liable if arising out of theft, fails to make report in 48 hours


Need to advise ICBC within one week

136(b)
OWN DAMAGE ONLY:  ICBC not liable to an insured who, without reasonable cause, and to the prejudice of ICBC,  fails to comply with s.67 or s.68 of the Motor Vehicle Act, or any other provision of the law of another jurisdiction in Canada or the US that is similar to either section.

s.67 and 68 MVA = Prohibitions on leaving the scene of an accident, are required to fill out accident report to the police.

Thornber v. ICBC: Insured walked home from single vehicle accident without reporting it.  RCMP attended the home and issued a 24 hour suspension.  After ICBC adjustor inquiry, RCMP laid charge of “leaving the scene”.  ICBC did not breach any good faith duty owed to the insured.  ICBC prejudiced by lost opportunity to investigate possible drinking breach.

McGill v. ICBC:  Leaving remote scene to report accident/get help is reasonable cause for not remaining.

Fuson v. ICBC: No prejudice to ICBC is presumed where insured fails to remain at scene.

EXAM QUESTION REVIEW:

Bert:




Ernie



E’s Brother
Owner (driver)

Passenger


Same Household

Own car 1 mill 3PL

Owns car


Own’s Car






2 mill 3pl


5mill 3pl.






D.C.

Sources of Possible Insurance For Ernie:

1.  s.64:  Bert’s Owner’s certificate:  Can he be considered to have use or operation of Bert’s car?

Issue of consent – only way Ernie is covered under s.64 is if he is member of household or had Bert’s consent, did he really have consent?  These facts are ambiguous, but Bert would likely testify that he did have consent.

2.  s.66:  Bert’s owner’s certificate:  Was he operating part of described vehicle while vehicle operated by insured?  Is Bert still operating the vehicle even though he has dozed off?  Does he fit in s.66?

3.  s.65:  Ernie’s own owner’s policy covers him if he is driving someone else’s car with consent.  Issue is whether or not he is operating the vehicle, also same issue with whether or not Bert has consented.  

Also consider Minister of Transport v. Canadian General – when there was no opportunity to consider whether or not there was consent, it was held there was no consent.

4.  s.65:  Ernie’s brother’s owner’s certificate insures Ernie when Ernie is driving another car with consent.

5.  s.49.1:  Driver’s certificate.  Driving someone else’s car with consent.

What order of coverage would apply?

1.  Bert’s owner’s certificate – $1mill 3PL

2.  Ernie’s brother’s owner’s certificate  $4mill 3PL

3.  Ernie’s driver’s certicate

Does ICBC have to defend Bert?  Why or Why not?

1.  s.55(3)(a):  not authorized to drive, but did not have actual knowledge so would not apply – Gosal.

2.  Leaving scene of an accident:  Was he charged with s.252 of CC, so s.55(8) of the regs would apply to exclude him from coverage?  Not yet.  What about s.136 – this is only for own damage, here we have bodily injury claim.

3.  s.55(8)(b):  Is the charge one of the listed offences:  No, then…

4.  s.55(8)(a):  Was he incapable of proper control – this will rely heavily on the nature of the expert evidence ICBC has – Kulbaba.
5.  Not reporting the accident? Separate MVA offence, but all to do with leaving the scene.

PART 7:  NO FAULT: 

Payable to someone injured in an accident regardless of who was at fault for the accident or whether anyone is.  There are 7 different types of no fault benefits:

(80): Disability benefits for employed persons

(84): Disability benefits for homemakers.

(88): Medical or Rehab expenses.

(91): Funeral Expenses

(92):  Death Benefits

(93):  Supplemental, additional, survivor death benefits.

****SEE PAGE 100 CB****

79(1)
Corporation shall pay benefits to an insured in respect of death or injury caused by an accident that arises out of the use or operation of a vehicle and that occurs in Canada or the United States of America or on a vessel traveling between Canada and the USA.

78
Insured:

(b) Named in owner’s cert

(c) Member of household of person in owner’s cert

(d) Anyone who has a driver’s certificate

(e) Household member of anyone with a driver’s certificate

(f) Occupant BC licensed vehicle

(g) Cyclist hit by BC licensed vehicle

(h) BC resident who may claim under s.20 or 24 of the Insurance Motor Vehicle Act – Uninsured or unidentified motorist.

Types of No Fault Benefits:

80
Disability benefits for employed persons:  

(i) Within 20 days after an accident for which benefits are provided under this Part, an injury sustained in the accident totally disables an insured who is an employed person from engaging in employment or an occupation for which the insured is reasonably well suited by education training or experience, the corporation shall pay for duration of total disability or 104 weeks, whichever is shorter.

1. Employed Person:  s.78:  (a) on date of accident employed or (b) for 6 months during proceeding 12 was employed, does not need to be consequtive.

2. Payment: 75% of average gross weekly earnings up to max of $300 per week.

84
Disability Benefits for Homemakers:

20 days, benefits under this part, injury sustained in accident substantially and continuously disables an insured who is a homemaker from regularly performing most of the insured’s household tasks, the corporation shall compensate the insured for the period of disability or 104 consecutive weeks, whichever is shorter for reasonable expenses incurred by the insured to hire a person to perform the household tasks on the insured’s behalf subject to a max amount per week as in s.2, Sched.3.
No compensation for household tasks performed by family member.

Homemaker:  S.78:  Male or female of household who w/o payment does majority of housework.

Compensation Amount:  $145/wk.

Note:  A lot of weasel words, lots of scope for judgment in deciding what does or does not qualify.
86
Disability Beyond 104 Weeks:

If disability of employed person (80) or homemaker (84) continues after 104 weeks, corporation shall continue to pay until (a) duration of the disability (b) insured reaches 65.

After 2 years, payments made under CPP are deducted from the entitlement, because they will have their own definition of disability, if seriously injured will also be entitled to CPP payment

Definition of Totally Disabled:  Essentially this should be taken to mean substantially disabled.  Does not require an inability to do any of the acts or duties required in employment or an ocuppation.  Appropriate guidelines would be where an injured person cannot perform any substantive requirement of his ordinary duty of work, and where the disability is as to an “inability to do substantially all the material acts…”  (Halbauer)
Onus:  Where ICBC acknowledges the disability and pays out for a period of time over 104 weeks, if they then want to say an insured no longer meets a definition the onus is on the corporation to prove on a balance of probabilities that there is a job the insured can do.  (Halbauer)
This is partly because it is very difficult to prove a negative, that the insured can’t do anything, so instead the onus is on the corporation.  In situations where the corporation is unable to say jobs that the insured could do, as in this case, the insured wins.

Continuous Disability:  In s.80 there is no requirement for “continuous” disability.  This means as in this situation a insured may cease to be entitled to payments at one point, but then become reentitled to those payments at a later time.  S.84 however, does have a requirement for continuous disability (Halbauer)
88
Medical or Rehab Benefits:
(1) Necessary expenses:  Will pay to max of ss.5 ($150,000 found in s.3, sched 3) all reasonable expenses incurred by the insured as a result of injury for necessary medical, surgical, dental, hospital, ambulance, professional nursing services or for necessary physical therapy, chiropractic treatment, occupational therapy, speech therapy or prosthesis or orthosis.

(2) Permissive Benefits:  Where in opinion of corporation’s medical advisor, provision of one of the following is likely to promote the rehabilitation of an insured who is injured in an accident, ICBC MAY provide for: 

(a) once in the lifetime alteration to car to make drivable.

(b) Funds for alterations to residence to make livable

(c) Reimbursement for costs of attendant car, other than family

(d) From time to time for costs of purchase, reasonable repair of health equip like wheelchairs.

(e) Funds for vocational training

(f) Funds for other costs the corporation in its sole discretion agrees to pay.

(3) Before incurring expense/obligation under ss.2 must obtain written approval.

(8) Not liable for more than 12 physio visits unless their doctor certifies it is necessary.
91
Funeral Expenses:  Reimburse for funeral up to $2500 (s.4, sched 3)

92
Death Benefits: 

(1) Definitions:  

(2) Shall pay death benefits in accordance with s.5, Sched 3:  

(92(1)) Dependent child:  Child of parent who is not head of house, legally liable to support child (b) child born after death who lives 60 days.

Less than 5 years:  $500

59 years:  $1000.

1018:  $1500

19 and over:  1000. 

(92(1)) Spouse in household: Insured not at date of accident residing, but contributing to support of house, responsible for support and rearing of kids.

10 and over:  $2500

(92(1)) Head of household:  Residing in household or not, legally liable to contribute, during 12 proceeding months provided major portion of household income.

10 and over:  $5000
93
Supplemental, additional and survivor’s death benefits:

In addition to amount in s.92, corp will pay $1000 to each survivor (s.6, sched 92) other than the first.  

Head of house killed, mother and child left, will receive $1000, somehow get out of paying the first

(2)  Additional Benefits:  where survived by spouse and one or more dependents, will pay in addition to s.92 benefits for 104 weeks after death:

First survivor:  $145 week (s.7, sched 3)

Other survivors: $35 week (s.8, sched 3).

But will be reduced by amount payable under 80 and 84, (3) terminate on death (4) not unless also under 92.

96
Restrictions on Benefits:  No entitlement to Part 7 benefits if:

Resident outside the province, occupant in an uninsured car.

Occupant, or pedestrian of vehicle that cannot be licensed in BC

Commits suicide or attempts to whether sane or insane

Occupant of vehicle that at time of accident is being used for illicit activities

Injury or death caused directly or indirectly by sickness, disease, unless contracted as result of accident

Occupant of car that could be licensed but was not so unless occupant had reasonable grounds to believe it was.

Any of 55(3):  not authorized and qualified by law to operate vehicle, (b) illicit trade or prohibited trade transport (c) to escape arrest (d) race or speed test.
This list are inclusive of all things that bar entitlement from Part 7 benefits.  This is it!!!

97
Notice of Claim:   Where accident occurs for which benefits are provided under this part insured shall:

(a) promptly give notice (b) not later than 30 days from accident mail written report (c) Within 90 days furnish proof of claim.

(2) Insurer not liable to insured who to prejudice of corp fails to do so.

103
Limitation:

No person shall commence action under this Part unless:  (a) complied with 97100.

(b) action is commenced within 2 years after:
(i) Date of accident for which benefits are claimed.
(ii) Where benefits have been paid date received last benefit.
ICBC pays out for 3.5 years, you have 2 years to sue ICBC to get benefits reinstated, it is longer of these two timeframes and that is subject to the restriction in the Benton case commenting on s.17 – take the longest of them.

Halbaur v. Insurance Co B.C.: 

Facts:  
Head on car accident, employment disability benefits of s.80 extended by 86 to go on for 3.5 years.  Halbauer previously worked in logging industry.  After the 3.5 years he got a job at an auto shop, ICBC terminated his benefits as soon as he started working full time.  He worked for 8 months and quit, would have likely been fired anyway as not very good at job.  Action was commenced at that time to reinstate his benefits Nov. 1994 (so well within 2 years from receiving last benefit (103(b)(ii)).  Statement of claim filed in May 1996.  Worked seasonally for father in lumber for 3 years, did well, but not likely to fly with anyone other than a family employer, funding then withdrawn so has no gainful employment.

Issue:  
What is to be interpreted by words in s.80 of “employment or an occupation”, Did trial judge err in finding as a fact that by the time the payments where terminated the P was no longer disabled from engaging in some employment or occupation for which he was reasonably well suited?  Also who has onus of proof?

Held:  

Reasoning: 

Meaning of Total Disability:  Essentially this should be taken to mean substantially disabled.  Does not require an inability to do any of the acts or duties required in employment or an ocuppation.  Appropriate guidelines would be where an injured person cannot perform any substantive requirement of his ordinary duty of work, and where the disability is as to an “inability to do substantially all the material acts…”  

Disabled from employment or “an” occupation, should be read as “any occupation”

As for whether or not on taking job at auto dealership he ceased to be completely disabled.

Only reason ICBC stopped payments was because they contended as he started full time employment he ceased being disabled.

Must ask: was he able to perform the duties of that employment?  Does not follow that since he was employed he was no longer disabled from employment for which he was suited, as he continued to be disabled he should have got benefits.

TJ erred in imposing positive burden on P to establish he was disabled from all forms of employment to which he was reasonably suited, also erred in holding the P under a positive legal obligation to do more than he did to attempt to rehab himself.

A made out prima facie case by establishing benefits had been paid for 42 months, and he continued to be disabled from his preaccident employment and occupation, there was then an onus on ICBC to submit evidence of employment or occupations suited to the P.  Onus was not discharged by that relating to dealership job, termination of benefits was unlawful. 

Fact he was able to perform the job so long as it existed does not lead to the conclusion that he could perform any other job for which he was reasonably suited, job was one of a kind tailored to meet his needs, no evidence from the time the employment was no longer available that anything was available that would meet definition in s.80.

Additional Cases:  No Fault, Part 7.

Administrative Process:

Heare v. ICBC, 1989:  Permissive nature of entitlement does not give ICBC unfettered discretion which must be exercised fairly according to an objective standard.

Charles v. ICBC, 1989 BCCA:  ICBC may not avoid responsibility to pay by not arranging for its medical advisor to examine the P.

Carter v. ICBC, 2002:  ICBC has no jurisdiction to initiate a review of NFM more than once every 12 months.
Definition Issues:

Bradley v. ICBC, 1990:  Monthly living allowance paid as part of government sponsored job traning course do not make recipient employed.

Martin v. ICBC, 1992:  Person not employed when entered into agreement to begin work when roads permit.

Watson v ICBC, 1992:  Insured’s mother who lived 3 miles away was not member of family for purposes of 84(2).

McIvor v ICBC, 1997:  Weekly housecleaning for aunt sufficient to meet definition of employed person.

Lancaster v. ICBC, 2001:  Insured not employed when on WCB benefits at date of accident.

Kennedy v ICBC, 2002:  Kickboxer training for third professional fight was employed.
Litigation Issues:

CorbetteMcBride, 1993:  Tort action and Part 7 benefits must be tried separately.

Drews v. Jevco, 2000:  Part 7 limitation runs from last Part 7 payment by an insurer, not necessarily the auto insurer ultimately found responsible for Part 7 payments.  In an accident in NB in which B.C. resident driving a motorcycle owned by a Q resident was injured in a collision with other motorcyclists, Q policy on the motorcycle that the P was operating had to pay BC level Part 7 benefits, notwithstanding by its own terms no nofault benefits were payable.

DEDUCTION OF NO FAULT BENEFITS ACT:  S.25 ACT.

S.25 only applies against those insureds who have a claim against a motorist tortfeaser.  ICBC under Part 7 is obliged to pay the income loss of up to $300 a week.  That is also a legitimate part of a claim against the tortfeaser that caused the injury.  S.25 exists in the Act to:

Prevent claimants from double recovery.

To force claimants to seek their no fault benefits

When there is a tort claim, the judge assesses damages.  From this amount of assessed damages, is deducted the amount of no fault benefits that have been paid, or which the insured was, is, will be entitled to.  The award or judgment against the tortfeaser is for the difference between the assessed amount and the value of the Part 7 benefits.
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Liability Reduced:

A person who has a claim for damages and who receives or is entitled to receive benefits (part 7) respecting the claim is deemed to have released the claim to the extent of the benefits.

(4) Amount of benefits paid or to which the claimant is or would have been entitled, must not be referred to or disclosed to court or jury until the court has assessed the award of damages.

(5) After assessing damages , amount of benefits referred to must be disclosed to court, and taken into account, or if amount is not yet ascertained, court must estimate it and take the estimate into account and the person is entitled to enter judgment for the balance only.

 Once assessment is made there is further proceeding, may adduce evidence about what has been claimed or what they were or will be entitled to claim.  Court is required to deduct the value of those benefits and assess the value of future benefits.

Deduction only protects the insurer of the other motorist.
Cases:
Hasselbach v Mudri, 1988:  Mandatory deduction of estimated future entitlement.

Ruckheim v Robinson, 1995:  No s.25 deduction where the D is not insured under a motor vehicle liability policy (here a homeowner policy where a dog caused accident)

Anson v Karoway, 1997:  Unfunded Part 7 benefits should be reduced to a yearly average, and calculated according to present value.  Regulations created great uncertainty regarding future payment.  Onus is on ICBC to prove future payment.  $1,500/yr for 5 years deducted.

Reilly v Lynn, 2001:  Deduction made of full present value of future disability payments to age 65 where there was no reason to believe ICBC would improperly deprive claimant of future entitlement.

Girardot v Greyeyesm, 1980:  S.25 deduction does not apply to settlement as opposed to judgment.

Vollman v Ozols, 2001:  After jury award TJ declined to make any deduction where ICBC had cut off part 7 payments.

Drews v Savard, 2002:  No s.25 deduction if P releases any future Part 7 entitlement.

Benefits in 25(1) are restricted to those payable under K of plan of auto insurance.

3 Problems with s.25 deduction:

1.  Not Claiming and Limitation: Trap of not advancing a claim for no fault claim that client is entitled to up to the time of trial, by time you get to trial it is 3 years after the accident, there is arguably a limitation defence to any further claim for no fault benefits.  Even if you or your client missed the limitation period and did not receive any Part 7 benefits, ICBC is still entitled to deduct what you could have claimed through s.7 from the tort damages, leaving your client short.  Ultimately you have to keep Part 7 claims going up until time of trial so the claim continues and pushes back the limitation period.  If your client wants to be in charge, need to make sure you have it in writing that they know the limitation period and have accepted.

2.  Future Benefits:  Some evidence that at some point down the road your client will need a hip or knee replacement that will put them out of work, expenses, physio, all these are properly payable under Part 7 so long as related to the accident.  Income loss with recuperation time is properly a Part 7 benefit that the client is entitled to in the future.  That is 5 years away, already 3 years after the accident.  If you let 5 years pass it will be more than 2 years after the last payment.  What you can do is file and let the writ sit.  This precludes ICBC from raising a limitation defence.  Sometimes future entitlement is so uncertain that ICBC does not want to pay Part 7, and the C does not want to give up future rights, so writs sit.
3.  How do we determine Assessment:  After tort damages assessed have hearing to figure out value of Part 7 benefits.  Claimant does not want to deduct on basis of future entitlement as it is possible that 5 years down the road when they ask for expenses ICBC will say they do not qualify, that there is a new intervening action.  If there has already been a deduction for future Part 7 claims, client is out $$.
Schmitt v. Thomson, 1995:  Judges are reluctant to award much for future permissive type benefits where ICBC has option of granting or not.  More likely to deduct the present value.  If ICBC has not yet paid anything, judge will not likely award much for value of future mandatory benefits.
Baart v. Kumar, 1986: Deduction even though not previously paid.
Death benefits under Part 7 are deductible under s.25.  If ICBC pays income loss and at trial P fails to prove past lost of income claim, D tortfeaser motorist is entitled to have the amount deducted that ICBC previously paid for the income loss.

HIT AND RUN: S.24 ACT.
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Remedy for Damage in hit and run accident:

(1) If bodily injury to or the death of a person or damage to property arises out of the use or operation of a motor vehicle in a highway in B.C. and 

(a) names of owner, driver not ascertainable or

(b) name of driver is not ascertainable and owner is not liable

any person who has a cause of action against the owner or driver may bring an action against the corporation as nominal defendant, but if action where names of BOTH owner and driver are not ascertainable, recovery for property damage is limited to the amount by which the damages exceed the prescribed amount.
6 ISSUES:

1.  Notice:  

24(2)
Cannot be brought unless person bringing gives written notice as soon as reasonably practicable, and in any event within 6 months of accident.

This is not a limitation but a notice requirement acting as a limitation.

Problem:  In vehicle struck by another car coming across center.  You think is dead easy case and sue the driver of that vehicle.  Some 2 years later there is discovery, other driver says there was someone else they were swerving to avoid, they are not at fault, was an unidentified motorist but your client may be out of luck.

JANT:  Time for giving notice starts to run when the V knew or ought to have known of alleged involvement of unidentified motorist.
2.  What is sufficient Notice:  

24(2)

Ideally in writing with date, time, description, as many particulars as possible, but even one liner about being involved in an accident will do.  Courts are lenient in deciding sufficient notice.

Goltzman v. McKenzie, 1990:  Statement given to adjustor three weeks after accident, indicating unidentified motorist involved but not expressly making any claim post accident – sufficient.

Hecker v Thomson v ICBC, 1990:  Statement to ICBC estimator 4 days post accident – sufficient.
3.  What is limitation Period for Suing ICBC under s.24?

24(2)
Just notice period, not limitation

Gibson v. ICBC, 1995:  Limitation period for suing ICBC under s.24 is 2 years pursuant to 3(1)(a) of the Limitation Act.
Not Brought under s.17 because this claim is not brought by the P as an insured against ICBC, this claim can be brought by anyone against ICBC.  There is no definition of insured in s.24 – anyone hit, hurt, injured as a result of an unidentified motorist on a highway in BC.  Someone visiting from New York has to bring claim in 2 years.  If you or ICBC discover the motorist they can be added regardless of limitation
4.  What are “reasonable efforts” under s.24(5)?

24(5)
Action against ICBC as nominal, judgment against corp not unless court satisfied that (a) all reasonable efforts have been made to discover the ID of owner and driver, and (b) they are not ascertained.
Leggett v. ICBC, 1992:  Where you know you have been in an accident but do not get the license number when it was reasonably possible to do so, you will find it difficult if not impossible to establish you have made reasonable efforts.

Smoluk v. ICBC, 1993:  Reasonable steps taken by writing down (incorrectly) the licence plate number where the other driver stopped, but drove off immediately, and where accident reported next day to police and ad for witness placed, no onus to undertake highly speculative investigation.

Lock v. ICBC, 1993:  Pedestrian hit, motorist promised to stay but did not, no name, licence, obtained, reasonable effort made.

Linhares v ICBC, 1994:  Offending motorist gave particulars to Ps spouse who lost note.  dismissed because motorist was ascertainable.

Ingram v ICBC, 1994:  Reasonable effort made where P unable to leave vehicle because of bodily injuries and police and offending motorist at scene.

Skingsley v ICBC, 1995:  Reasonable effort not made, where “it just didn’t come to mind” to ask presumed offending motorist to ID self.

Raisanen v ICBC, 1985:  Reasonable steps, synonymous with logical, sensible, fair not necessary for insured to go to whimsical or unwarranted lengths.

Walker v Farnel, 1996: Injured passenger took down licence plate incorrectly before at fault motorist took off, reasonable steps taken.

Slamaj v ICBC, 1999: Claim allowed where driver stayed for over 30 minutes waiting for police but once tow truck unlocked two vehicles took off.

McMahon v ICBC, 1999:  Injured cyclist who was confused, frightened and upset, failed to get particulars of car whilst motorist drove to hospital, but drove away while she was locking up her bike, reasonable steps taken.

Nelson v ICBC, 2003:  Reasonable steps not taken where insured spoke to other motorist at scene, did not get name/licence, advised ICBC 12 days, never notified police, no steps to ID motorist until lawyer retained 9 months later.

Tessier v Vancouver City, 2003: Rarely enough to rely on report to police.
5.  What Kind of Evidence is Necessary?

Going back to scene, post notice on poles looking for witnesses, knocking on local doors, newspaper add in local paper, tell police, record accident for police, give early notice to ICBC.  ICBC very concerned about whether or not there was another vehicle.  If can prove there was another one is a great advantage for getting coverage and they will likely be more lenient.
6. Mechanics of Coverage:

Limitation of coverage:  Part 8 Regulations s.105(2), Refers to s.9(2), sched 3.

For a valid hit and run claim the maximum amount of money available is $200,000, inclusive of all costs for the claimants out of the one accident.  If there were three persons in the vehicle, all 3 would have to share the $200,000.

If any of them have UMP they may recover the rest.

Send Q to Yule:  Can you only get $200,000 total or could you also claim under Part 7 as an insured?
7.  No Coverage If:
Reg: 107(1)
Owner of vehicle with claim under 24 has not within 48 hours of discovery of damage made report to police, obtained case file number, give this up if necessary.

107(2)
Not liable for claim under 20 or 24 for damage to vehicle and property carried in or on vehicle arising while vehicle is without consent of owner, in possession of another or:

Uninsured Vehicles:  S.20

Same provisions under Part 8 apply to uninsured motorists as do to hit and run.  1 accident, $200,000 max, all victims.

Claims against uninsured are handled differently.  We have identified tortfeasors, the problem is just that they do not have insurance.  Egs include stolen vehicles – the owner is not liable, the driver does not have a licence, so no $200,000 driver’s certificate protection, does not own a vehicle or have insurance.  Another possibility is someone who forgets to renew their insurance and have no insurance at the time of the accident.  You know the identity of the tortfeaser, you have to sue them, but more than likely, the uninsured motorist does not have assets, so it is impossible to get a judgment.

20(2)
May claim to corp for amount entitled to.

20(3)
On receipt must send copy to uninsured motorist or owner of uninsured vehicle

20(4)
Deemed to be received on 8th day after mailing.

20(5)
If notice sent, corp may settle on behalf of ininsured, or may require the claimant to continue the action .

20(6)
If uninsured motorist does not enter appearance to action brought, or fails to file defence, consents to entry of judgment against, corp must not make payment until notice given to corp to rectify, give 30 days.

20(7)
May then do anything that might be done by the uninsured.

20(9)
If reach settlement or get judgment may pay all or part.

20(11)
After making payment to claimant ICBC is subrogated.

20(12)
May demand payment from uninsured motorist or owner

20(14) 
Court may suspend their licences or refuse to issue

20(17)
Corporation will not pay if any other motorist who is liable is insured against liability in respect of those damages.

This is because if there is another driver involved, they may be joint and severally liable, so you can claim against the driver how does have insurance, and receive at least the $200,000 guaranteed by this section through their owner’s certificate.

Regs: 107(a)
Cannot make claim under 20 for damage to vehicle or equipment or property carried in or on a vehicle arising while the vehicle is without consent in possession of another.

Onus is on ICBC to prove the allegedly uninsured motorist is in fact insured.
If they want to say they do not want to pay out on behalf of the uninsured motorist because they were really insured, it is up to them to prove this.  For BC this is easy as everyone is registered, but consider:
Ozdoba v. ICBC, 1997: Car from California, no registry system there, P could not prove some insurer hadn’t issued a policy, but neither could ICBC prove they had.  Burden goes on ICBC to prove.  

FORFEITURE: ACT 19, 127 CB.

19(1)
(a) If falsely describe vehicle to prejudice of corporation, 


(b)  Applicant knowingly misrepresents or fails to disclose fact required to be stated

(c) Insured violates term or condition of the plan

(d) Insured commits fraud in respect of the act

(e) Insured makes willfully false statement with respect to claim under a plan

All claims are rendered invalid, and his or her right and person claiming through is forfeited.

19(2)
If forfeiture would appear inequitable, corp may relieve a person affected by it from forfeiture of all benefits and money.

19(3)
Corp must relieve an insured person from the forfeiture of the benefits it considers equitable if he or she dies or suffers loss of body or mind as result of accident.
“Wilfully” false statement:  Intentionally, knowingly, purposely, without justifiable excuse, not careless, thoughtless or inadvertent. (Peterson v. Banon)
Onus of Proof:  On insurer to prove on balance of probabilities that the statements in question were willfully false, cogent evidence to support an allegation of dishonesty.
Materiality:  In order for corporation to rely on willfully false statement to result in forfeiture, the false statement must be material to the claim in issue.  Test of materiality is whether or not a statement is capable of affecting the mind of the insurer, either in the management of a claim, or in deciding to pay it.  (Petersen v. Bannon, adopting definition from Inland Kenworth)
Petersen v. Bannon, 1993:  BCCA.

Facts:  
Tort action:  P claims against Bannon in his operation of motor vehicle.

Claim that erred in reducing award for past wage loss by 50% for failing to mitigate his loss, awarding lesser amount of future earning, failing to award for future medical

No Fault benefits action:  P claims entitlement to no fault benefits from ICBC.

TJ erred in deducting no fault benefits that were not paid but to which the A “would have been entitled” in sum of $13,000 but for alleged “willfully false statement”, judge found he forfeited those benefits.

P riding as passenger with Bannon, who lost control of vehicle, they flipped.  Caused personal injuries to A.  Suffered spinal dislocation and fractures of vertebra.  Accident in June 1986.

Adjustor took his statement, he said he remembered seeing lights in front of him and yelling at Bannon, gave further statutory declaration to the adjustor saying there was another vehicle involved and was not known – hit and run.  

Issue:  
Stated above.

Reasoning:  TORT ACTION:

Trial in 1990:  P advanced claim of 103,000 for past wage loss, TJ accepts until May 3, 1988, but from Aug.31 to present, discount figure by 50% because did not attempt to find other employment and failed to mitigate.  Appeal allowed on mitigation.  

Cost of Future medication:  $10,000 awarded as schedule of prescription drugs adduced, show average of $40, month, annual cost up to age of 65 = $10,000.

Loss of Earning Capacity:  Unable to say TJ erred.

NO FAULT ACTION:

Statements made with respect to other vehicle were patently untrue

Wilful Act:  

Done intentionally, knowingly, purposely, without justifiable excuse. Distinguished from that done thoughtlessly, carelessly, heedlessly, inadvertently.    Onus on insurer to prove BoP that statements in Q were willfully false.  Found to be willfully false.
S.19(1)(e): 

Under Insurance Motor Vehicle Act, may be several claims arising from same event, in circumstances here, owner might have had claims under his 3PL coverage, under his collision coverage, and accidental benefits coverage.  As passenger C was also an insured and in addition to his claim against Bannon in tort action for damages he may also have had claims against an unidentified motorist, under s.24, and under Part 7.  

Under this section if he makes willfully false statement to any claim under a plan (no matter whose claim, nor which plan) then any and all claims he made would be rendered invalid.  Legislature has obliged insured not to assist another insured in deceiving the insurer.

Materiality:

Test of materiality:  Whether statement is capable of affecting the mind of the insurer, either in management of the claim or in deciding to pay it, insurer did not have to establish actual prejudice. 

Here there is a sufficient connection between the willfully false statement in issue and A’s entitlement to the accidental benefits that those statements might be material.  Here, although the insurer might have had to pay no fault benefits in either event, involvement of unidentified motorist brings into play other provisions of the Act and regs.

Relief Against Forfeiture:

Language of s.34 Insurance Corporation Act requires:

(a) imperfect compliance

(b) imperfect compliance related to statutory condition for proof of loss, thing required to be done or omitted about the loss

(c) consequent forfeiture or avoidance occurred

(d) inequitable the insurance be forfeited or terminated.

Making a willfully false statement is not “imperfect compliance with a statutory condition”, Even if it were, the false statement pertained to the manner of the accident rather than loss, has not demonstrated why would be inequitable.

Operation of s.25:

Should amount of $13,000 of accidental benefits that were forfeited be deducted from damage award in the tort action, this turns on s.25 Liability reduced of the Act:  A would have been entitled to no fault but for his dishonesty, so the no fault he did not receive fall in ambit of 25(4)

Purposes of s.25: Liability reduced:

1.  Prevent C from being paid twice in respect of same loss.

2.  Require claimants to seek payment of accidental benefits, 

If Claimant disentitled to accident benefits for any reason, those benefits are to be taken into account in arriving at the net figure for which judgment may be entered.

Must determine: if the C was disentitled to accident benefits for any reason under statute or regs, then address if would be unjust to deduct such unpaid benefits as being in the nature of a penalty.

When a claimant loses his entitlement to accidental benefits, he may not then recover the equivalent amount as tort damages.
Notes:

P here would have been entitled to no fault Part 7 regardless of whether or not the driver was at fault or not.  So long as Ps claim was less than $200,000 it does not matter to his tort claim whether or not there was another vehicle.

If there was another vehicle:  Would have claim against unidentified motorist, and uninsured motorist protection of $200,000.

If single car accident:  Would have claim against Bannon for his 3PL limits, which would be at least $200,000.

Brown v. ICBC, 2004:

Facts:  
P insured, rolled his vehicle while doing donuts in a parking lot.  Insured and his friends left the scene and reported the vehicle as stolen to the police and insurer.  Insurer began to process theft claim, but insured recanted false theft allegation in 72 hours and prior to taking of any positive action on part of insurer.

Passenger of accident suffered injury, made claim for personal injury benefits.  Insurer settled claim, brought action against the insured for reimbursement of the personal injury benefits pursuant to 21(6).

Tj dismissed Rs claim for repairs to his vehicle on the ground that the willfully false statement was material to his claim for vehicle repairs and was forfeited pursuant to s.19(1)(E).

Dismissed corps counter claim on ground it was not material to claim for indemnity in respect of the third party claim of the passenger. 

Ratio:  

It does not matter whether a false statement did or did not prejudice the corporation, the question is whether or not it was capable of affecting the mind of the insured in the management or payment of the claim.   Materiality of a false statement must be examined in the context of EACH claim put forward.  Here, the false statement was capable of affecting the mind of the insure as it would have changed the premiums.  The false statement was also material to the third party injury claim as if it was a stolen car, ICBC would not have had to pay anything.
Reasoning:  

From Petersen v. Bannon, willfully false statement will invalidate insured’s claim only if the statement is material to the claim at risk of forfeiture.
In many cases false statement that is material to one claim will also be material to another, but whether false statement is material to a claim at risk of forfeiture does not flow from the construction of the statutory provisions, but from a determination on the evidence in light of the nature of the claim.

Evidence indicates although claim would be covered if stolen or if rolled there was a difference to the parties in terms of impact on premiums and deductible.

Claim for the third party personal injuries:  TJ fell into error in considering if the statement was material to the 3P claim, what the TJ ought to have considered was whether the false statement was capable of affecting the mind of the insurer rather than considering what the insurer actually did or did not do in the management and payment of the claim.

If the initial statement about the theft of the vehicle had been true, it would not have been responsible to make any payment whatever to any injured third party.  The statement as to theft of the vehicle must necessarily have been capable of affecting the mind o the insurer as to any third party claim and its payment.

Q is not what ICBC did or did not do, but whether the false statement was capable of affecting the insurer’s mind in the management or payment of the claim

Other willfully fraudulent Statements:

Inland Kenworth v Commonwealth Insurance, 1990: Backdating an inspection report is willfully false statement, disentitled to claim.

Gilchuk v ICBC, 1993: False statement to adjustor that did not consume any alcohol in previous 12 hours before accident was material and capable of affecting mind of adjustor.

Rogozinsky v ICBC, False statements to police at scene re: identity of driver are not made with respect to a claim, but is a breach of s.67 MVA and prejudicial to ICBC.

THIRD PARTY RIGHTS: S.21 ACT

ACT: 
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Third party rights:  Another statutory cause of action.

(1) Even though no contractual relationship with ICBC:

1.  Person with claim against insured,

2.  For which indemnity is provided under owner’s cert, 

3.  Is entitled, 

4.  On recovering judgment against insured, or settlement with corp

5.  To have insurance moneys payable under a insurance agreement applied to judgment

6.  AND if settlement not made, may maintain an action against corporation to get the money.

(2) Corporation may at any time compromise or settle the claim

Person having claimed against insured for which indemnity is provided by the owner’s certificate, is entitled to have insurance money applied toward a judgment for settlement and maintain an action to have the insurance money apply.  If there are multiple claims they all need be part of same action.

This section exists because there are so many conditions and breaches attached to each owner’s certificate, if this section did not exist ICBC would not have to indemnify the tortfeaser who was in breach, and they would leave the victim with a claim only against the personal assets of the tortfeaser as they do not have a contract with ICBC requiring them to pay 3PL on behalf of tortfeaser

This section makes it mandatory for the auto insurer to pay the judgment regardless of the breaches of the insured up to the limits of their insurance policy, their remedy is to them go back and try to recover from the insured.
(4) No (b) act or default on the insured before or after that event in contravention of this Act, Regs or plan, or (c) contravention of the criminal code, prejudices the right of a person entitled under ss.1, to have the insurance money applied on his or her judgment or claim, or is available to the corporation as a defence to his or her action.
It does not matter what the insured’s breach is, ICBC still has absolute liability to pay the P.  

(5) Only has to pay up to actual policy limits for personal injury claims.  Property damage up to $200,000.

(6) If corporation has paid amount, not otherwise liable to pay, may demand reimbursement from the insured, may enforce in court.

(7) Right to be made into third party in action in which claim might be asserted that there is indemnity.  Corp must first deny liability to its insured

(8) Still has right to contest insured liability

(11) If insured fails to respond to demand for repayment, in writing, delivered to head office, ICBC may register under land title registration.
Notes:

Issue of whether or not the tortfeaser is in breach has to be tried in a separate proceeding.  

The issue of whether or not the tortfeasor is in breach of the Act or Regs is irrelevant to this liability.

Lawyer for insurer trying to prove there is a breach, if it is a drinking breach, but there is no conviction, based on improper control, you want to establish that the insured has as much to drink as possible, and was driving as erratically as possible, this will also feed into P’s interest in proving negligence.  

It is however, up to the P to prove the D is at fault.  ICBC as a third party will then try to prove contributory negligence, or damages should be mitigated.  

ICBC v Joseph, 1989:  Recovery by ICBC is against any insured in breach, included unnamed insured.

Bliefernich v Freeman, 1989: Issue of breach (reimbursement) must not be determined in tort action, but in sperate proceedings.

ICBC v Wolford, 1990:  ICBC may not claim reimbursement from insured who is not in breach

Dyk v Protec Auto Repairs, 1997:  ICBC not entitled to do anything that would interfere with rights of own insured.

UMP: UNDERINSURED MOTORIST PROTECTION: REGS. 148.

UMP:  pg.157

Statutory form of first party insurance offered by ICBC to provide indemnity to an insured person in the even that an at fault motorist has insufficient or no liability insurance or other assets with which to pay a judgment.  The nature and amount of this coverage has changed significantly, currently:

Insured includes:  person named as owner, member of household, holder of BC driver’s certificate, member of household of someone with driver’s certificate, any occupant of BC licensed, insured vehicle.

Limit of mandatory UMP coverage $1mill per insured person.

Additional $1mill of UMP coverage available on payment of small premium

REGS: Part 10, Division 2, Underinsured Motorist Protection.

148.1 Insured:  

Name in owner cert

Member of household of person with owner cert

Person with driver’s cert

Member of household of person with driver’s cert

Person entitled to bring action for damages for death for one of above.

(1) Underinsured Motorist: Owner or operator of vehicle who is legally liable for injury or death of an insured but is unable to pay full amount of damages recoverable by the insured or representatives 

(2) where death or injury is caused by accident:

(a) Arising out of use or operation of a vehicle by underinsured motorist

(b) Occurs in Canada or US.
No coverage for:

Occupant of unlicenced vehicle, unless reasonable grounds to believe it was

Operator or passenger in vehicle where knew or ought to know operated without consent of owner.

Occupant exempt under 43 or 44 of Act.

(4) Does not apply to hit and run unless, occurs on highway, in Yukon, NWT, or US actual physical contact.

(5) Will not exceed amount in s.13, sched.3.

Includes pre judgment, post judgment, costs shall not exceed amount of damages assessed.

Start with a judgment that is assessed for damages for 1.5 mill.

To calculate amount of UMP, start with lesser of damage award or max of 1 mill UMP coverage.

Start with 1 mill.  

Take off tortfeaser liability – 200,000, leaves 800,000.

Take off Part 7 entitlement and just about any other collateral benefit, or anything else payable under private insurance, CPP disability, employment insurance act, left with a small, small amount.

UMP is intended to ensure there is 1mill available to a seriously injured victim from all sources.

(6) S.7376 (duties of insured, duties of corp, rights of corp) apply

(7) Can only be compensated under one cert
148.2
(4) Not liable where insured without consent settles or prosecutes judgment.
(5) Where an insured has breached a condition under s.55, or done or omitted to do anything that disqualifies him from receiving one or more of amounts of deductible.  UMP shall be reduced by amount insured would but for breach, act or omission been entitled to.

148(7) May get excess UMP in form in sch.6

Exclusions:

55(3)
Not licensed, running from cops, illicit trade/transport, race or speed test. (148.2(5)).

148.(1)
(3)(a) No UMP for occupant not licenced unless have reason to believe it is so.

148.1
(3)(b) No consent of owner.

LIMITATION.

Act:
17
Limitation:  Action or proceeding by an insured against the corporation in respect of benefits, insurance money or indemnification payable under a plan must be commenced within 1 year after the happening of the loss or damage or after cause of action arose, or as regulations may provide but not afterward.

So three options for when limitation period starts:

1.  1 year after loss or damage

2.  1 year after cause of action arose

3.  As regulations might provide.

Part 7:  2 Options:

2 years after date of accident.

2 years after last payment.
Part 9:  

2 years from date of occurrence.

Benton v. ICBC, 1981.

Date of accident   as is.

Date of happening of loss or damage – would be the incurring of the loss for which benefits under Part 7 provided compensation 

Cause of action: Failure of ICBC to pay those benefits.

If you can construe a claim for Part 7 benefits as never having arisen because the corporation has refused to pay it, then maybe the limitation period has not started, this could get around limitation in Part 7.

The insured has the benefit of “whichever is the longer” to modify these alternatives.  
Kremsner v ICBC, 2004:  Same argument with respect to own vehicle damage.  The loss does not arise until you put a claim in with ICBC and they refuse to pay it.  P then gets the middle of the 3 options following Benton.

Gibson v ICBC, 1995:  Person with a claim against ICBC as a nominal defendant on behalf of an unidentified motorist is not “an insured” as defined in s.16 of IMVA, so two year limitation from Limitation Act applies.

Janalex Investment v ICBC, 2000:  Insured has benefit of longest of 3 limitation periods providing for own damage claim.

Roy v ICBC, 2000:  There is no postponement of limitation period for Part 7 claims on account of infancy.

For limitation period, consider the length of time and when the time starts running

If answer can be given by giving section number, then do so, 
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