87

Michael Dew Insurance Law Can – Spring 2006

1.  PROPERTY CASUALTY INSURANCE:

PART A: INTRODUCTION:

Insurance Law Means Lawyers Do 3 Things:
· 1.  DEFENCE:  Tort lawyers working doing defence work for insurance companies who issue liability insurance policies on behalf of their insureds.

· Eg. Slip and fall case in SoF.  SoF puts insurer on notice.  They retain defence counsel to act on insured’s behalf, 90% of what is covered is just this, defence for tort risk.  

· Professional liability work – fields of commerce and finance could not survive without insurance for errors and omissions.  Defend health care, construction, doctors, dentists, engineers.

· Directors/Officers of companies – Potentially liable to shareholders for millions when there is oversight in company

· Corporations – Particularly in manufacturing for product liability, advertising liability or misstatements, trademark infringements, piracy, patents…

· 2.  SUBROGATION:  Being the Plaintiff 

· Property insurers protect property against accidental loss.  Sometimes this arises through no ones fault – Acts of God, nature, forest fire, etc – insurance has to pay.  What if property loss arises out of someone’s negligence?  If property claim from fault insurers can exercise right they have – operation of law or equity – they have the right of ►subrogation this literally means when property insurer pays out the loss, the insurer is allowed to step into the shoes of, or take the place of the insured.

· An insurance company paying out 22 million for losses from forest fire, can then ask if they can sue anyone else for the loss.  If it is not caused by lightening but from train, can sue the railroad company.

· In this case the insurance lawyer is acting as Plaintiff counsel for a subrogating property insurer.  The entities who are really fighting it out are the insurance companies.

· 3.  COVERAGE COUNSEL:  Working with insurance companies to:
1. Advise the insurance companies on procedures and practices and most importantly the wording of policies.  If words are interpreted differently in the courts, insurers will often ask for advice.
2. Offer advice when a claim is made by the insured under a policy, questions as to whether or not the insurer has to pay the claim, this ultimately leads to
3. Acting as defence counsel when insured sues the insurer.
What is Insurance Law:

· An applied type of K, the actual meat of the lawsuit is tort law, what we will discuss is coverage.

Brief History: 
· Insurance has own peculiar body of case law.  Insurance law as we know it originated in docks of London in late 1700s.  Lloyds of London, back in 1760s was coffee house in docks called Lloyds, gradually came about that the shippers would insure each other against the risk of loss of cargo and vessels.  That practice solidified their informal policies and practices, then became prescribed by rules and regulations.  Became model in 1800s that spread around the world.  Then saw similar groups with commercial risks, millers manufacturers etc.

· Peculiar body of case law that has its own terms of art, words and phrases like risk, accident, care custody and control.  These have traditional meanings reinforced by years of legal precedent.  Important to bear history in mind as the question that is arising more in more, is whether, and to what extent, courts should be bound by interpretations of those phrases that were made in different context.  

Tensions: 

· There is a struggle between tradition and precedent and a search for fairness, plain meaning and more modern notions of K law.  The phrase “reasonable expectations” did not cross anyone’s lips in 1800 but is now fundamental to our understanding of how it is to be applied.

· One other theme you'll see emerging in the cases, perhaps to a greater extent than any other area of contract law, is the tension between the courts' desire on the one hand to "do justice" in any particular situation, and on the other to hold the parties to the bargain they have struck.  This tension is exacerbated in insurance law because of asymmetry. The position of the parties when they enter into the contract is dramatically different than it is after the fortuity or peril has occurred.  Our courts have a tendency to interpret insuring obligations in hindsight:  rather than asking what a reasonable interpretation of a term of the insurance contract would have been at the time the contract was formed, the question more often asked is, "what should the Insurer be expected to do, now that the Insured has suffered a loss?".
Sources:

· Cdn courts still regard Eng courts as influential, but fair to say less and less deference is paid to UK case law, increasing tendency to look to US and how American courts interpret policies.  

· This is because more and more if it is not US companies that are acting here, it is subsidiaries of multinational insurers.  Tendency to use same standard forms as developed by US to allow courts to be fair and consistent throughout North America as we become more integrated.

· Cannot forget statute law. We will look to aspects of BC insurance act, motor vehicle act, and here we must treat US authorities with care as by and large they regulate with a much heavier hand in US. The US have more detailed forms of insurance policy and their claims handling procedures is more carefully regulated by statute.  US common law can be applied, but beware of cases that are doing statutory interpretation.   

Vocabulary of Insurance Law:

Underwriters:  Developed out of practice at Lloyds, when a risk was presented for consideration the details of the risk were written on a slip of paper that got passed around the room of possible insurers.  If an insurer wanted to insure a particular risk he would write his name under the risk.  

· Underwriters decide if they want to take the risk and what premium is appropriate.

· The premium is the price paid by the insured for the insurance K.
· Underwriters will often be the sole underwriter on an insurance policy, however with complex risks (think forest fire) it is not surprising to see the risk being shared between several insurance companies.  When there is more than one insurer they are said to be subscribers, and it is then said to be a subscription insurance policy.

· Liability in subscription insurance policies is NOT joint and several, it is several liability only.  Each is only liable for its share of any loss proportionate to the share subscribed.

· The insurance K is called an insurance policy.  Even before the insurance policy is formally offered, the insurer will have to make an application or proposal, if the UW decides to accept the risk, a contractual agreement is entered into, very often in commercial cases there will be an initial document, called a binder, can be one paragraph saying X agrees to insure the operations of ABC, under form 1234, effective Jan.1, 2005.  Binder will remain in effect until a formal policy document is issued.

· The policy document, is more than just one paragraph, typically many pages and will often be prefaced by a document called a declaration.

· Brokers:  people who work on behalf of the insured. The insured asks them for advice, a broker will go to the market after going to various insurance companies to ask if they will underwrite this type of operation.  

· Typically when the term agent is used, it is referring to a broker who has an agency agreement with the insurance company. These agents often end up wearing two hats and can be put in conflict.

· Agents will normally have ability to act on insurer’s behalf to form agreements.  

· Risk:  In insurance law, risk has two meanings:

· 1.  Chance – an uncertain or fortuitous event.

· 2.  “the risk” – The object of the insurance – ie the home itself.  

· Indemnity, or Indemnify:  To make whole against a loss.  Most policies are of this type.  When a case speaks of an insured being indemnified, the insured has suffered a loss and in the insurer has stepped in and paid the full value of the loss.

Claims:  When a loss occurs the payment of the loss is the responsibility of the claims department, they are responsible for determining whether or not the loss falls within the coverage.  

· Typically is investigated by the adjustor:  He is responsible for determining the potential exposure of the company.

· Insurance companies have a statutory obligation to set aside enough money out of their capital to pay potential claims.  That fund is created when the insurer sets aside this amount called the reserve amount, it is the fundamental task of the claims department to ensure an appropriate reserve is set aside when the insurer receives notice of a loss, to ensure they have enough money on hand to pay liabilities. This amount normally goes into investments.

· Claims adjustors are responsible for the reserves, can be in house or independent K’ers.  Other claims personal are claims examiners dealing with typical insurance company staffing who deal with the lawyers.

TYPES OF INSURANCE POLICIES:

1.  First Party Insurance:  By and large property insurance.  Geared at indemnifying the insured who is in privity with the insurer.  The first party to the K is the insured.

Types of First Party Insurance:

	1.  Named Peril
	2.  All Risk
	3.  B & M
	4.  Marine

	Specifically names the peril covered.

Not that common, tend to see them in a ‘hard market’ (not a lot of capital funding insurance companies so prices go up and insurers can be more demanding with insureds)
	Does not name the peril in the insuring agreement, the clause within the policy that summarizes will likely state ‘agree to ensure you against all risk of physical loss or damage, or direct physical loss or damage except as excluded’
	Boiler & Machinery insurance written to address risk of loss arising from boilers and other machines overheating etc., instead of saying will insure against all loss, says will insure against ‘accidents’ to ‘objects’, and those are defined.
	Protection to marine insurance carrier providing for:

· 1.  Hull

· 2.  Cargo

	eg: fire (most common), fire & EC (extended coverage), theft.
	
	
	


2.  Third Party Insurance:  Losses to other persons caused by the insured’s conduct

Types of Third Party Insurance:

	1.  Home Owners
	2.  CGL (commercial general liability
	3.  Directors/Officers
	4.  Bankers Bond,                  5.  Warehouseman

	Protection from third parties being injured on homeowner’s property.
	Typically will not provide coverage for property damage to property that is in the insured’s “care, custody and control”, only protects stranger’s property.
	Also different form 
	BB:  Protects from employees embezzling client funds.

Warehouseman: Protects against risk to customer property.  CGL will not cover b/c it is in care custody and control, so need special K.


How does Insurance Work?

· Insurance is a K, the subject matter is risk.  

· It is an agreement whereby one party agrees to assume the other party’s risk of loss.

· Insurance K is about risk, about chance, about fortuity and accident.
***INSURANCE POLICIES DEAL WITH RISK, THEY DO NOT DEAL WITH CERTAINTIES***

· Insurance only works because of law of averages and large numbers, if there is a large enough sample set, results become predictable as with flipping a coin 1000X.  

· Actuaries can determine to a meaningful degree the probability of a loss transpiring so long as the risk pool is big enough.  A statistical probability emerges with time.  And can look at a situation and determine the likelihood of an event, 

Profits:  
· Insurers make money through generating premiums, insurers have bench marks to determine if they are charging enough, this is the loss ratio.

· Losses    

Premiums 
· Throughout 1980s this lead to a loss for insurance companies, they stayed in business through investing their reserves 
· Investors take in money and invest, if get return of 1222%, it will not matter that the loss ratio is 110%.

· Insurers are now not able to make money on reserve investments, what we pay now in historical terms is a fair price.

Probability:

· If insurance markets are going to work properly, 2 things have to happen:

· 1.  Risk pool must be large enough:  Need thousands of policy holders before they can make statistically reasonable predictions.

· 2.  Must be Properly constituted:  Policy holders must share similar risks.

· If have flat fee insuring houses, must ensure those homeowners have a similar risk of loss, and that you are not charging a small premium for someone whose risk of loss is much larger (from nature of home, character, irresponsibility) if charging small premium but taking on high risk in long run will not make any money.

· Policies must be designed to avoid adverse selection:  You do not want people going into the risk pool who are attracted to insurance for the wrong reasons. Must avoid offering policies only to people whose activities bear disproportionate share of risk.  Flood insurance: The only ones who would buy it live in flood plane, and when the flood happens the loss will be catastrophic b/c the flood will affect everyone.

Moral Hazard: 
· Arises once person in risk pool has insurance and they then no longer have economic incentive to exercise risk avoidant behaviour.  If they do not have to pay for the consequences, they may take risks going beyond the statistical norm.  Those with car insurance tend to be more accident prone than those without it.

· The possibility of someone altering behaviour once they have insurance, insurers want to avoid insuring people for whom moral hazard is possible, do not want these people contaminating the risk pool. 

Risk Assessment:

· Another aspect of the proper risk pool.  The potential insured must be asked the right questions by the underwriter.  Can also mean the potential insured has to properly disclose the aspects of the risk material to the underwriter, and the insured in particular has an obligation not to positively misrepresent the risk.  Materiality in underwriting means:

1.  Fact is material if knowledge of the fact would lead the UW to accept or decline coverage.

2.  If knowledge of the fact will influence the decision of what the proper premium is.

Theoretical:

· Some K’s are executed (performance on both sides is whole at the time of transaction, ie buying candy is instantaneous) or executory (whole or part is delayed until a later date, ie a deposit), however insurance K is aleatory.
· Aleatory means dependent on chance. Why is this important?

· There is an imbalance of symmetry between the two parties.  In typical K there is symmetry, ie pay a dollar and in return get something worth a dollar.  Theoretically symmetrical. 

· Here the value of the K to both sides is dependent on chance of peril causing damage to the insured against which the insured will have to be indemnified.

· Before entering the K, the risk (small r) is all on the insured.  Then have first stage of K, the risk (a loss of X dollars times the percentage chance of that happening), gets transferred to the insurer through the payment of the premium.  What then is the value of this transaction?
· At this point the value of the contract to the insured, in a statistical sense, is 100$, however the real risk remains with the insurer.

· The second stage is if the loss comes to fruition.  X has now happened, and the loss is many times greater than the dollar amount of the premium.  Here the insurer has taken a 100$ premium, and has to pay a 10 000$ loss.  Because the eventuality has come to pass, here the insured has a terrible loss that could destroy his life if the insurer does not come through with his commitment.  Insured has interest in transaction being completed, insurer has interest in not paying.

· It is this asymmetry in the relationship, caused by the risk, or the aleatory nature that is particular to insurance law and risk.
· When losses happen insurers will avoid paying the loss if possible:  will ask:

1.  Has this risk actually come to pass?  If we insured against fire was this fire or an explosion?  Did this arise out o some other term excluded?

2.  Was this insured properly a member of the risk pool?  Or did they misrepresent some aspect of the risk?  Did we get a fair premium?

3.  Has the claimant suffered a loss that is payable under the policy?

4.  Has the insured disentitled himself to the payment because of conduct such as fraud?

· These are particular to aleatory Ks, types of disputes that talk of insured’s conduct or type of loss.

· Another critical type of dispute has to do with insurer’s conduct.  Because insurer for smaller premium will be called on to pay large claim, the insurer is impressed with a duty of ‘utmost good faith’.  

· Law does not regard this as standard commercial transaction.  

· The insured is at the insurer’s mercy and therefore it is no longer adversarial, but governed by good faith and fair dealing to a greater extent than any other type of commercial transaction.

PART B:  GENERAL PRINCIPLES OF INSURANCE AND INSURANCE LAW.

Chapter 1:  Fortuity and Risk:

(a) Fortuity at Common Law:  

Hallmark of insurance K is it provides protection not against certainties, but against contingencies – the risk of a fortuitous loss.  

British and Foreign Marine Insurance Co. v. Gaunt, 1921 HoL

F:  Shipment of wool traveling by boat from Argentina to UK, found to be damaged by moisture, closer examination showed it was fresh water that damaged it.  Insurance was for up to delivery on ocean steamer at port.  Clause read:

· “including all risk of craft, fire, coasters, hulks, transshipment, inland carriage by land or water and all risk from the sheep’s back be while awaiting shipment and forwarding and until safely delivered…with liberties as bill of landing”

I:  Was the insurer responsible?
H: Yes.

Ratio:  The threshold for “all risk” insurance is much lower, all that needs to be shown is that it happened by some fortuitous circumstance or casualty.  The insured need not prove to a specific event that caused the damage, in this respect all policy insurance is different than named peril.  General proposition that mere negligence on insured’s part is not a bar.

Reasoning:  
In construing the policies one must bear in mind that they cover “all risk”.  However the words cannot be held to cover all damage, for some damage is inevitable from ordinary wear and tear and inevitable depreciation is not in the policy. So all risk does not mean that all damage is covered, only that arising from a “risk”.
Damage if it is to be covered by policies such as these must be due to some fortuitous circumstance or casualty.  
The damage here was such as did not occur, and could not be expected to occur in the course of normal transit.  So the inference is that it was due to some abnormal circumstance, some accident or casualty.  

P must show loss comes within terms of policies, here was all risk.  P discharges his onus when it is proved that the loss was caused by some event covered by the general expression, and he is not bound to go further and prove the exact nature of the accident or casualty which occasioned the loss.

Here there is sufficient evidence to justify the inference that this loss was due to something accidental.  There is nothing in this case to show that the damage was caused by the willful misconduct on part of insured.

There are limits to “all risks”, there are risks and risks insured against.  Accordingly the expression does not cover inherent vice or mere wear and tear or British capture.  It covers a risk, not a certainty.

It does not cover a loss which the assured brings about by his own act, for then he has not merely exposed the goods to the chance of injury, he has injured them himself. 

If the casualty was fortuitous, it need not be a calamity. 

Notes

All risk is different, do not need point to certain event that caused the damage, if it was named peril, such as fire, the insured would have the onus of proving it was damaged by fire.  

What if had been insured’s own employees or agents responsible for the wool not having been protected against the loss?  The fact that an insured is negligent does not disqualify him from obtaining coverage. Very often it is his own negligence that causes accidents, the insurance is not set up to punish the insured, the insurer simply looks to whether or not there has been an accident, the cause is immaterial.  

Brenan v. Economical Mutual Insurance Company, 2000: Ont SC.

F:  Claim for damages for breach of insurance K.  Leased premises, when tenants left discovered huge amounts of discolouration and damage on the walls that were later discovered to be the result of candles burning.  Insured had all risk policy insuring against: “all risks of direct physical loss or damage…subject to the exclusions and conditions…”

Exclusion clause read:

“we do not insure (8) wear and tear, deterioration, defect or mechanical breakdown, rust or corrosion, extremes of temperature, wet or dry rot or mould and contamination”

I:  Was the damage from the candles covered by the “all risk” policy or excluded by “wear and tear”?

H:  Excluded.

Ratio:  

Rules of construction: (1) True intent of parties from whole K (2) If two or more meanings possible, must select one most reasonably produced the intent of the parties (3) ambiguities construed against insurer (4) Avoid windfalls to either party.

Onus Question:  In all risks policy, the insured to show fortuitous loss covered by policy, insurer must prove application of exclusion.

Fortuity: “Landlord has to reasonably expect tenants may light candles, when they intentionally light candles soot is a foreseeable event”. To what extent can fortuity be a question of degree? Can you say that the landlord had no reason to expect this amount?

Reasoning:  
Burdens of proof:  Insured had to prove the loss was covered by the policy, while the insurer must prove the application of the exclusion.

Rules of construction to apply when interpreting an insurance contract:

1.  True intent of parties gleaned from the whole contract

2.  Where two or more meanings are possible the court was to select that which most reasonably promoted the intent of the parties

3.  Ambiguities were to be construed against the insurer (contra proferentem)

4.  Court should avoid interpretation that would give a windfall to the insurer or unanticipated recovery to insured.

These are from Sopinka in Brisette Estate v. Westbury Life Insurance Co.

 In Reid Crowther & Partners Ltd. v. Simcoe & Erie General Insurance Co., [1993] 1 S.C.R. 252 at p. 269, 13 C.C.L.I. (2d) 161 at p. 176, the Supreme Court of Canada articulated a further rule of construction: coverage provisions should be construed broadly and exclusion clauses narrowly.

For coverage, loss must be caused by one of risks or perils contemplated by the policy, and not be barred by the exclusion clause( there must be “proximate cause”.

Fundamental that the loss involve “accident” or “fortuity”

In order to trigger ‘all risks” coverage P has only to establish damage from some casualty or accident, did not have to prove the exact nature or cause.  Then the insurer is faced with proving an exclusion.

 An event is not an accident if it is bound to happen in the ordinary course of events. And loss is not accidental if it is deliberately caused by the insured.

While an insured’s burden to prove fortuity in an “all risks” policy may not be onerous, fortuity must nevertheless be proven and may itself be a matter of contest and further proof.

Insurance co admitted investigation results about the candles.

Source of the damage was the deliberate lighting of wax candles by the tenants. No claim that the insured willfully caused the discolouration, but do note that fortuity cannot exist where an insured has purposely caused the loss.  
But to be covered the damage must be a casualty that is fortuitous in nature, although the insured does not have to prove exactly how it happend.  The burning of wax candles by a tenant is not an abnormal use and soot produced in the result is not fortuitous for the reasons already expressed.  Burning more or fewer candles may produce more or less soot, still it is an inherent inevitable consequence that is not accidental.

 “The production and deposit of soot from burning wax candles is not in any way accidental. It is an inherent and inevitable result. It is bound to happen if wax candles are burned. It may be a startling result, but it is not accidental” – seems to relate to the level of obviousness. 

Landlords cannot expect that any and all damage resulting from a tenancy will be covered by insurance. That would not be commercially sensible and would give the insured landlord a windfall.

Notes:
Idea that fortuity is a Q of degree has some sense to it, consider perils associated with weather.  Roof collapse of hockey arena in Dawson’s Creek, said was due to snow load (insured).  Part of argument in Dawson Creek is that you have to expect snow, snow load there is not a peril.  Court said the weight of the snow was unusual.  In that and other cases on the Q of snow load or rain load how this relates to collapse.  Those cases seem to deal with idea of proportionality, certain types of weather are to be expected, but extreme weather is unusual so is accidental.  This is one way courts not so explicitly, but by inference, may find coverage – looking at peril and saying that as a Q of degree this is fortuity.

New topic

What if there is a long lapse of time between the negligent act and the manifestation of the harm. When does the “accident” occur – what policy applies. 

Pickford Black Limited v Canadian General 
Facts:
· Employees of the appellant, engaged in stevedoring in the Port of Halifax, were responsible for loading a ship with cargo which included heavy electrical equipment. After two days at sea in rough, but not unseasonable weather, the cargo shifted damaging the electrical equipment. The appellant was found liable for the damage done and thereafter claimed against its insurer, the respondent, the amount which it had been obligated to pay together with interest, costs and legal expenses. The respondent insurer denied liability from the outset. 

· The policy provided that the respondent would indemnify, within the stipulated limits, the appellant for damage caused by an accident while at or about the work of "general stevedoring" in Nova Scotia but was subject to exclusions viz. of “claims arising from accident occurring outside Canada and the U.S.A.”. “Risk at sea” was also excluded. 

· The trial judge interpreted 'risk at sea' as used in the exclusion as meaning 'perils of the sea' and held that as the accident did not arise from such perils (but that it arose from the negligent stowing), and that the exclusion did not apply and therefore the insurer should pay. 

· The Appeal Division however viewed 'risk at sea' as meaning 'the danger, peril or event insured against' and as the accident occurred at sea held the appellant's claim excluded from the policy coverage, and so in the insured did not have to pay. 

Issue:
Does the insured have to pay.
Held:
No. 
Discussion:
· The appellant's claim resulted from a negligent act or omission of one or more of its employees at the Halifax dockside and would have been covered but for the exclusions stipulated in the policy. 
· The exclusions applied to the endorsement as well as to the main part policy. 
· Neither the language in the preamble to the endorsement ("Subject to all its statements, limitation exclusions, conditions and other terms and provisions, this Policy is endorsed") nor the terms of the exclusion read in conjunction with the Endorsement were ambiguous. 
· The application of the contra proferentem rule so as to construe the exclusion against the insurer was therefore not justified. 
· The accident was the shifting of the cargo at sea outside Canada and the U.S.A., the dockside negligence was merely the cause of it. 
· The phrase 'risk at sea' was properly construed by the Appeal Division and as the accident occurred "at sea outside Halifax Harbour Limits" the appellant's claim was also excluded from the policy coverage on the ground.

· So the court held that the accident did not occur “while at or about the work of "general stevedoring" in Nova Scotia”, although it did occur as a result of the negligence of the stevedores. 

· The insured would have succeeded but for the exclusions. 

· The TJ took a broad view of accident, but the SCC said that “the accident was the was the shifting of the cargo at sea and not the stowage at Halifax”.

New topic:

Is the standard for fortuitiveness subjective or objective? From whose perspective? 
Compagnie des Bauxites de Guinee (CBG) v. Insurance Co of North America, 1983, USCA.

F:  Collapse of CBGs tippler building and crusherhouse due to faulty design. CBG had an all risk business interruption policy.  Argument of insurer was that the design was so flawed that business interruption resulting was inevitable rather than fortuitous.    District judge held insurance covers only risks, not certainties, and that the design defects here made the failure inevitable and thus no fortuitous loss had occurred.   This is the appeal.

I:  Is damage resulting from faulty design fortuitous?

H:  Yes, so long as when insurance took effect only a risk was involved so far as the parties were aware.

Ratio:  

A fortuitous loss is one that is assessed subjectively.  [This case has had a fundamental impact on insurance law in US and is now creeping into Canada.]

Reasoning:  
As a matter of law, a fortuitous event is unexpected and unintended from the standpoint of the insured so becomes an exercise of subjectivity.

Definition of fortuitous from Restatement of Contracts:

· “A fortuitous event…is an event which so far as the parties to the K are aware, is dependent on chance.  It may be beyond the power of any human being to bring the event to pass; it may be within the control of third persons; it may even be a past event, such as the loss of a vessel, provided that fact is unknown to the parties.

Damage resulting from unplanned design flaw is obviously unplanned and unintentional.  
Accident is a synonym for “fortuitous event”.

District judge also wrong because the court determined what was “certain” based on knowledge gained through hindsight.  It is  inappropriate to cause the insured to suffer a forfeiture by concluding, with the aid of hindsight, that no fortuitous loss occurred, when at the time the insurance took effect only a risk was involved as far as the parties were aware’

Because we believe the Supreme Court of Pennsylvania would hold a loss arising from an unknown design defect is one caused by a fortuitous event, we will reverse the DC conclusion.  

A loss caused by a fortuitous event could still be excluded. 

Notes

This case has fundamental impact on all risk policies.  Argument was that collapse of machine was inevitable so not dealing with a fortuitous event.  The loss did not happen by chance, or by interaction between machinery and an external peril. It failed because of the inherent nature of the machine and it was bound to fail – not fortuitous but certain, and insurance is not meant to insure against certainties.  They could have also claimed that the policy was not in place to insure against the integrity of the insured’s property, it is not meant to be a warranty for the manufacturer, nor a guarantee that the machinery is not going to be defective, it is meant to exist against externally caused perils.  

Nothing wrong with the subjective view but is troublesome to Saunders as it confuses the peril with the loss.  Up to this case the fortuity was always the cause of the loss, but when you examine subjectively the focus switches from the peril to the loss itself. Analysis the CA goes through in CBG, and the analysis increasingly indulged in in Canada, is whether the loss itself was expected by the insured, instead of whether the cause of the loss was anticipated. 
(b) Intentional Acts and Intentional Harm:  “Courting the Risk”

What if a loss arises from the foreseeable result of an Insured engaging in an inherently dangerous activity?  Should the loss be covered by insurance?  An insured who acts intentionally, voluntarily uses substandard techniques that unreasonably increase the risk of loss, the term of art is “Courting the Risk”.

Crisp v. Delta Tile and Terrazzo Co. and Great American Indemnity Company, 1960, Ont – York County.

F: D grinding terrazzo floor in Ps home.  Fails to properly confine dust to work area and dust was sent all through the house.  Judge finds as fact that the D did not take any steps to oversee workmen and to insure preventative measures would be taken – D company must be held responsible for the damage that it caused.  D tries to get his insurance to cover it.  Policy states:

· “PROPERTY DAMAGE LIABILITY:  to pay on behalf of insured all sums which the insured shall become obliged to pay by reason of the liability imposed upon him by law or assumed by him under any agreement as defined herein for damages because of injury to or destruction of property, including the loss of use thereof, caused by accident or assault and battery occurring during the policy period.

I:  Could the willful neglect to prevent the dust from passing through the house be insured? Was it an accident?
H:  D is entitled to recover any amount payable plus costs of trial.
Reasoning:  Here whole policy turns on interpretation of words “caused by accident”

Obiter: “long established that in both England and here, American cases may be looked at and may be used as a guide where the decision is based on sound logical reasoning”

“The guiding principle on this kind of policy is that liability imposed by law for damage caused by accident can only be so imposed if the accident occurs by reason of a wrongful act of the insured or its servants or officers, such as trespass, negligence or nuisance.  If there is no wrongful act there is no liability imposed by law and if damages caused by any and all wrongful acts are excluded by the terms of the policy there is absolutely nothing that is insured against and the policy is meaningless”.

Two conditions governing a wrongful act which must subsist before it can be said to cause an accident to occur entitling the insured to recover against the insurer
· (1) Damage can only be said to be caused by an accident if the wrongful act of the insured was not done knowingly and intentionally or willfully for the purpose of inflicting the damage

· (2) Wrongful acts must not constitute a crime, 

If wrongful act does not violate these and the damages are those in contemplation of the parties entering the K and the insured is entitled to recover all sums they are obliged to pay.

Applying these principles the D is entitled to recover in the third party action against the insurer all sums which it is liable to pay, will also have costs against third party insurer.

APPEAL OF: Crisp v. Delta Tile.

H: Overturns above, there was deliberate courting of the risk so does not fall within policy.

Ratio:  

When party acts with full knowledge of natural, foreseeable and probable consequences of their actions, when the consequences come to pass and the injured party sues, the insurer does not have to provide them with liability coverage.

Reasoning:  
“The D and workmen knew beyond any doubt what could be expected with respect to dust permeating the house if appropriate measures were not taken to seal off that portion of the house in which work was being done.  No precautions were taken and as would be expected by any reasonable person, dust permeated up to 3rd floor of house as result of these actions

In our view there was no accident within the meaning of the word as it appears in coverage B of the policy.  
What happened was the natural foreseeable and probably consequence of the D’s acts.  They should have foreseen that such natural and probable consequences would ensue because the D and workmen on the evidence had actual knowledge of what would happen if the precautions which they failed to take were not taken.

There was in this sense a deliberate courting of the risk with knowledge of the risk, there was an element of recklessness conduct in the sense they could not have cared whether or not the dust damage would ensue when they proceeded.  

The D fails to bring himself within the insuring clause.

Trynor Construction Company Ltd v. The Canadian Surety Company, 1970 – NS SC.

F:  Appeal from award of damages against Canadian Surety.  Mack Tractor in top shape, insured to full value.  When moving tractor, came to bridge, inspected bridge, thought it looked fine to drive over, but 2/3 of way over bridge began to break, unsuccessfully tried to get tractor off before bridge broke.

I:  Did the damage to the Mack Tractor arise from an accident?

H:  While there was some element of risk involved, it was an error in judgement rather than deliberate courting of the risk, what happened was not a reasonably foreseeable consequence of the act of crossing the bridge.

Ratio:  

Even when there is evidence that the insureds considered the possibility of the risk coming to pass, if it is unexpected and unlooked for there is no deliberate courting of the risk.

Reasoning:  

 Accident = unusual and unexpected result of a usual and necessary act. Must be unintended and unexpected. 
“The element of unexpectedness is the principal and overriding element that must be present before one can say that there has been an accident and that the test to apply in determining whether an event was unexpected is whether or not it was the reasonably foreseeable consequence of the act of the person to whom it applies”

 In Crisp the harm was foreseeable beyond any doubt.

Crisp v. Delta Tile important because it puts into the category of what is reasonably foreseeable mishaps caused not only by persons who know what the result of their actions will be, but also where there is a deliberate courting of the risk with knowledge of the risk and with an element of reckless conduct on their part. –It is the deliberate courting of the risk and reckless conduct which precludes recovery or indemnification for accidental loss or damage e.g. in cases of police pursuit, where the insureds derive the natural consequences of their own acts.

Authorities lead to conclusion here that the damage to the Mack Tractor was an accident.  The collapse of the bridge was unexpected, an unlookedfor mishap, fortuitous and undesigned.  
Do not think what happened was a reasonably foreseeable consequence of MacDonald’s act in proceeding to cross the bridge within the meaning of the relevant authorities.  
It is obvious he did not know what would happen and so there was no deliberate courting of the risk nor element of reckless conduct, although there was some element of risk in what he did.  
His conduct indicates an error in judgement rather than a deliberate courting of the risk and MacDonald’s conduct fell short of reckless misconduct.

Conduct was careless, but mere carelessness is not enough to enable a holding that what happened was not an accident  in the absence of any exception to or qualification of “direct and accidental damage to the automobile”.

They inspected the bridge and then made an error. 

Canadian Indemnity v. Walkam Machinery, 1976: SCC

Dealing with insurance consequences of the SCC decision in Rivtow
Facts:  
Appeal of Canadian Indemnity (CI) indemnifying Walkem, against losses incurred by it arising from action it lost. 
Washington Iron Works (WIW) supplied pintle cranes.

STL succeeded against Walkem and WIW on basis that failure to warn and act of returning vessel in inadequate repair was breach of duty.

Damages assessed on basis of Rivtow.  Recovery limited to loss suffered over what it would have been had a timely warning been given.

Canadian Indemnity issued to Walkem, in concert with Washington, “COMPREHENSIVE BUSINESS LIABILITY POLICY” covering period in question.  
During the policy coverage time Walkem and WIW performed certain repairs to cranes, and they were both found negligent as above, apportioning 25% of liability against Walkem as “Walkem knew of the dangerous condition of the crane, but nevertheless pawned off on an unsuspecting customer an inadequately and negligently repaired piece of equipment.”

TJ found that it was accident within meaning of policy and ordered Walkem be indemnified, this was affirmed on appeal.

Now Canadian Indemnity argues the following grounds of defence against paying the insurance claim:

1.  Walkem’s negligence was criminal and public policy obliged the Court to deny recovery.

2.  Policy expired March 10, 1966, Mishap occurred Sept.16, 1966 
3.  Collapse of crane was not an “accident” within meaning of policy.  

Following the finding by the trial judge that Walkem knew of the dangerous condition of the crane, but nevertheless pawned off on an unsuspecting customer an inadequately and negligently repaired piece of equipment, the insurer tried to say that they should no longer be liable for the damages that ensued.  
Essentially could mean that the TJ condemned Walkem so strongly that he left them with no liability insurance for the Ps to receive, which could possibly ruin them.  So McFarlene then takes on whether or not it was an accident finding that Walkem did not want the crane to collapse, so it was still an unlooked for and unintended mishap and in this sense was an accident that Canadian Indemnity should provide relief for.
Issue:

Just how cognizant of the risk of harm may an insured be before the loss is judged not to have been fortuitious?

Held:  
This was an “unlooked for” mishap that fell within term accident. The TJ’s result that CI must pay is unanimously upheld at BCCA, then SCC.
Ratio:  

· Accident refers to any “unlooked for” mishaps or occurrences.  Policy that does not cover negligence could  not properly be called comprehensive.  

· Court here however ducks around the real issue that TJ found Walkem KNEW of the dangers by saying it was “unlooked for”. 

· Follows that an act or omission which involves a calculated risk or amounts to dangerous operation form which injury or damage results cannot be said to be done or omitted with intent to cause injury or damage without finding there was such intent.

Reasoning:  
First defence (not in the case book):  
· CI relied on case in which illegality of transaction was fully established, the basis of the judgment was that a finding supported by evidence did establish the commission of a crime, there is nothing like that in the present case.  
· The only finding of negligence here would be civil, there is no basis for holding it was criminal negligence.  Also Walkem is incorporated, corporation is party to an offence only when act is brought home to its directing mind.  
· There is no finding here that Walkem was privy to the negligence of its servants as required to make it criminally responsible.

Second defence (not in the case book):  
· Clause 10: covers accidents “originating” during policy period, or “occurring” during policy period, difference must be given full effect.

Third defence:  
· Was the collapse of the crane an accident?

· MacFarlane J, the TJ in this action, took dissent of Marshall Wells of Canada v. Winnipeg Supply and Fuel Co, 
· “one must avoid danger of construing that term (accident) as if it were equivalent to “inevitable accident”.  
· That a mishap might have been avoided by the exercise of greater care and diligence does not automatically take it out of the range of accident.  Expressed another way, “negligence” and “accident” as here used are not mutually exclusive terms, they may coexist.

· The majority in Marshall Wells found that a “calculated risk” is not an accident, but the SCC disagrees with that ( On that basis the insured would be denied recovery if the occurrence is the result of a calculated risk or of a dangerous operation – such construction of word “accident” is contrary to the very principle of insurance which is to protect against mishaps, risks, and dangers.  
· While it is true the word accident is sometimes used to describe unanticipated or unavoidable occurrences, no dictionary need be cited to show that in every day use the word is applied as Halsbury says, to any unlooked for mishap or occurrence, that this is the proper test is apparent on the reading of the two cases.  
· In construing “accident” one should bear in mind that negligence is by far the most frequent source of exceptional liability which a business man has to contend with.  
· A policy which would not cover liability due to negligence could not properly be called comprehensive.  But foreseeability is an essential element of negligence. The policy must cover negligence, but would not be negligence if was not foreseeable, so cannot say that is no cover just b/c was foreseeable.  If calculated risks and dangerous operations are excluded, what is left but some exceptional causes of liability?
· Richie, concurring found that the events in this case were an accident b/c they were “an unlooked for mishap or occurrence”, but did not agree with Pigeon’s obiter that the word accident includes “calculated risk”, which Richie thinks is the antithesis of unlooked for mishap or occurrence. 

Note

· There was dishonesty on the part of the court, the issue was not about insuring for a calculated risk, not Walkem saying we think we repaired it, the TJ found Walkem KNEW it was dangerous.  The court however ducks around this saying that a policy which would not cover liability due to negligence could not be called comprehensive.

Co-operative Fire and Gas Co v. Saindon, 1976 SCC.
Facts:  
Man cutting lawn, got in dispute with neighbour over cutting cherry branches, took lawn mower and raised it and the neighbours finger’s were cut off.  Neighbour brought action for damages.  Man (Saindon) joined Cooperative Fire and Casualty Co as third party, claiming indemnity under comprehensive personal liability policy covering his premises:

· “COMPREHENSIVE PERSONAL LIABILITY: To pay on behalf of insured all sums which insured shall become obligated to pay by reason of liability imposed by law upon the Insured, or the liability of others, assumed by the Insured under any written agreement relating to the premises, for damages, including damages for care and loss of services, b/c of bodily injury or property damage”

Insurance Act of NB:

· PUBLIC POLICY RULE:  Unless K otherwise provides, violation of any criminal or other law in force in Province or elsewhere shall not ipso facto render unenforceable a claim for indemnity under a K of insurance except where the violation is committed by the insured or by another with the consent of the insured with intent to bring about loss or damage.

Exclusion clause in the policy:

· Policy did not apply “to bodily injury or personal damage caused intentionally by or at the direction of an insured”.

TJ:  Dismissed claim against insurer, conduct was criminal, insured cannot receive indemnity from his insurer for deliberate calculated act.

CA: Reversed decision:  Saying exclusion in Insurance Act referred only when applied to where personal injury was intended and it did not apply to facts of case. That Saindon did not intentionally inflict the damage, he just meant to scare him.

Issue:  
Is this act covered by the policy? Does “intentionally” cover both intentional and reckless acts?
Held:  
SCC reverses CA. No recovery for the insured. Because he should have anticipated the result he is precluded from saying it was an accident.
Ratio:  

If acting wilfully, culpably, recklessly, unlawfully, the reasonably anticipated consequences of your actions will be deemed to be intentional not accidental.  

Reasoning:  
· “Fact that lawnmower tipped when put to such unnatural use was an eminently foreseeable development and one which the respondent ought to have known to be a part of the danger to which he was exposing his neighbour.”  
· “Immediate cause of injury was a combination of the gesture of self protection and the tipping of the lawn mower, but these two circumstances flowed directly from the deliberate act of raising the lawnmower as he did which was the dominant cause of the occurrence.”  
· “I agree that this constituted a criminal act which caused damage and the fact that the “scare” intended by the respondent had more serious consequences than he may have anticipated does not alter the fact that it was his threatening gesture which caused the damage”.
· Leyland Shipping Co. v. Norwich Union Fire Insurance Co.: Proximate cause is not just a question of timing. The cause is that which is the effective and dominant cause, even though it may be more remote than some other cause.  
· The logical test is whether person seeking indemnity was guilty of deliberate, intentional and unlawful violence or threats of violence. If he was, and harm resulted, then however unintended the final harm, the court should not allow indemnity.
· “No doubt the word “accident” involves something fortuitous or unexpected, but the mere fact that a wilful and culpable act, which is both reckless and unlawful, has a result which the actor did not intend, surely does not, if that result was one which he ought reasonably to have anticipated, entitle him to say that it was an accident”
· Intentional act of raising the lawnmower was the “cause” of the accident as that word is generally understood in insurance policies.

· So majority finds that the damage was “intentionally” caused although the precise damage was not anticipated. 
DISSENT:  LASKIN:  
· Does intentionally cover both intentional and reckless acts?  Evidence does not support that he intended to cause injury.
· Exempting provisions are to be interpreted strictly against the insurer. 

· Finds that was reckless, but the results were not intentional, so there should be coverage. 

· Walkem Machinery also involved liability policy providing for indemnity in case of accident.  Walkem was a situation where the insured was aware of the dangerous condition of a piece of equipment which collapsed resulting in damage.  In giving the reasons, Pigeon made it clear that such an occurrence would be an accident under the policy even though it was the result of a calculated risk or of a dangerous operation.  Follows that an act or omission which involves a calculated risk or amounts to dangerous operation form which injury or damage results cannot be said to be done or omitted with intent to cause injury or damage without finding there was such intent.  
· Says that can look to USA cases b/c have similar policy wordings, and those cases support coverage here.
· The intention must be to do the injury as well as commit the act.
· It follows then that where intent to cause injury is relied upon by an insurer as an exclusion from otherwise comprehensive coverage, it cannot succeed merely by showing that a deliberate act was involved which was not an accident, without also showing that there was intent to cause injury and not merely that there was a likelihood that the injury might result from the act.
Note
· Intentional Harm Exclusions apply virtually universal in liability insurance.  Typical wording:  This insurance does not apply to:  a.  Bodily injury or property damage expected or intended from the standpoint of the insured.  This exclusion does not apply to bodily injury resulting from the use of reasonable force to protect persons or property

· So modern CGL language does not focus on the cause but the effect.  The property or bodily damage that must be expected or intended from the point of view of the insured.  

· With the intentional harm exclusion the quality of the act is no longer the focus but the quality of the damage, was it something that was looked for.  
· There is still room under Saiden where damage will be seen to inevitably flow from the actions, may say this is deemed to be the intended damage, however there are not a lot of cases where Saiden is successfully relied on by insurers.

WHERE DO THESE CASES LEAVE US?

	Certain/Desired
	Certain/Indifferent
	Uncertain?

Indifferent

Reckless
	High Probable/

Desired
	Probable
	Accident

	Almost classic definition of tort, almost certainly no insurance coverage
	Backing off, outcome certain but insured is indifferent as to whether it occurs.  Saiden– maybe no element of certainty or predictability, but certainly foreseeable possible so maybe in next box
	Uncertain result but indifferent to consequences maybe Saiden.
	Even if highly probable cases say, even if desired by insured maybe there should still be covered. 
	Unlooked for outcome still probable, Walkem would suggest if simply risk, danger, then there should still be coverage
	Pure accident, almost completely unexpected subjectively (CBG) or objectively, seem to say should still be available.


(c) Contractual Control Over the Concept of Risk:

Pg. 272 – Declarations Page: This is a summary of the salient aspects of the risk.
1 – Named insured.

· The principle beneficiary of the insurance policy.  In addition to the named insured there can also be unnamed insureds and even additional named insureds.  If faced with a claim by a party who is not named we must go to the definitions in the policy, are they unnamed or insured?  Examine policy and rights and obligations that accrue

· p273 Section II:  Who is an insured:

· Unnamed insured not paying premiums, not negotiating with insurer, not specifically agreeing to be bound by terms and conditions, used to pose problems as violation of privity, so how can an insured not in relationship of contractual privity have rights against the insurer?

· Used to be that insurers would issue to third parties on “honour policies”.  Vandepitte, 1933 ( court concluded that even though honour policy existed the insurer was not legally liable to pay benefits or indemnify the unnamed insurer.  If there was no privity there were no obligations.  

· This has now been overruled in Canada: London Drugs v. Khuene ( employees in warehouse could benefit from exemption of liability. In Fraser River Pile and Dredge v. Can Dive Services, BCCA affirmed that London Drugs overruled Vandepitte. It was later affirmed on other grounds by the SCC.

· Even unnamed insured without privity of contract has rights.

2. Policy Period:  
· Typical policy one year, try to base on calendar year but there is no reason that it could not begin and end at any other time.  Can be longer – up to 5 yrs but this is unusual.

3.  Optional Pollution Liability Extension:  
· Forget about it.

4.  Limits of Insurance:  
· How much insurance is available, usually per occurrence.  If you have 1 million per occurrence and you cause an accident injuring three people you still only have 1 million.  Aggregate limit:  Annual basis, may have 1 million of liability insurance with a 2 million aggregate meaning you can have two 1 million dollar accidents within one year.

8. Nature of Risk:  
If have client this is one of first things to look at.  Where did the accident happen?  Is it where the location is stated?  If not, why not?  This may materially affect the coverage.  Sometimes moving will increase the risk and if a higher premium was not paid it may be grounds for avoiding the claim

SECTION 1 (p273):  
Insuring Agreement Under a CGL ( is the heart of CGL Agreement. (188)

s.1:  Insuring agreement:

Compensatory:  Not punitive – if there are punitive damages this is the insured’s responsibility.

“Bodily Injury” “Property damage”:  Both in quotes – this means there are definitions – go to definition section here at pg. 284.

· Bodily Injury:  Any injury, sickness, disease sustained by person, including death resulting from any of these at any time.  ( Currently litigation regarding whether psychiatric damages are included – seems that if it is medically recognized that the P is suffering it is sufficient.  However, in tort law, mere grief is not compensable as it is more emotional upset than physical or mental illness.

· Property Damage:  (a) Physical injury to tangible property including all resulting loss of use of that property or (b) Loss of use of tangible property that is not physically injured.

· (a) Tangible:  It must be tangible and not to do with other rights – must be a physical injury generally involving some change to the physical characteristics of the property caused by an outside agency, something external to the property itself.  Liability is not going to just give protection against claim to repair or replace, but also includes all resulting use.  If claim for injury to property and economic use so long as there is physical damage the additional loss claim is covered.

· (b) Loss of use of tangible property that is not physically injured – close to PEL.  Mere loss of value is or should not be covered.  However consider that one of the growth areas in litigation is leaky condos.  If no damage is apparent yet, but is possible for the future you do not have a physical damage or property claim, you have a claim for the diminution in value.  When the property damage has not yet occurred, you have a claim for the cost of repairing and bringing the property back to the standard.  To sue the developer, contractor, architects etc, contractors and developers will probably have CGLs, in those cases the insurer will say there is no property damage and that they are on their own.  The logic is that insurance is not there to provide insured with warranty of fitness of their work or product.  Insurance policy is not a guarantee, it is there to respond to property damage.

Must Occur During Policy Period:  
· Look to declarations page, if the policy period does not cover that time frame then there is no coverage.  There are a lot of exceptions and a large body of case law surrounding when damage is said to occur. 

· Again the leaky condos.  In a situation where the building was built in 1990, damage not discovered until the year 2000.  Most will say this damage is occurring during the 10 year period, regardless of when the damage is discovered.  In this situation all the insurers on the risk during the 10 year period will agree between themselves how the liability is to be divied up.  Normally they will use the formulae of amount of time on the list turning straight time to percentages.  If got off the risk before the building was entirely constructed, or came on after the risk being discovered then would say they were not on the hook.  This theory is called injury in fact – When did the injury occur?
Manifestation Theory:  
· Used in US but thus far rejected in Canada.  In leaky condo manifestation would say it has not occurred until it is discovered, or could reasonably have been discovered with due diligence.  
· In that case there is probably only one insurer on the risk at the date of the manifestation.  Tend to see this applied in US particularly with bodily injury cases.
· Vast majority of CGL claims are discrete occurrences, so we need not worry about events over time.
Occurrence:  
· The first question in insurance policy:  Even must be caused by an “occurrence”.  What does the definition say about this?  Go to definition section ( An accident including continuous or repeated exposure to substantially the same general harmful conditions. Still does not address whether or not this is intentional, this will likely then take place in coverage territory.

Process:

1. Look at the declaration.
2. Has there been an occurrence?

3. What is being sought – bodily injury or property damage?

4. Has there been an occurrence during the policy period?

5. Has it happened within the coverage territory?
Canadian Indemnity Co v. Andrews & George Company Limited, 1952 SCC

Facts:  
D makes glue for lumber companies for use in manufacture of plywood.  One batch was defective, not fit for the purpose for which it was supplied, P paid $9 159.79, this is agreed as amount of damage sustained to lumber company.  Action to recover from the A was based on terms of endorsement to comprehensive business liability policy.  Some of the terms were:

· “B.  This policy applies only to accidents or occurrences which originate during the policy period”.
· “10  1.  To indemnify the Insured against the liability imposed by law upon the Insured for damage to or destruction of property of others caused by accident during the policy period and arising out of the handling or use of or the existence of any condition in merchandise products or containers manufactured, sold or handled by the Insured after the Insured has relinquished possession of such merchandise products or containers to others and away from premises owned by, leased to or controlled by the Insured.”

· “11 – 1.  To pay on behalf of the Insured all sums which the Insured shall be obliged to pay by reason of the liability imposed by law upon the Insured or by written K for damage to or destruction of property of others of any or every description not hereinafter excepted, resulting solely and directly from an accident due to the operations of the Insured as stated in the said Policy, provided such damage or destruction occurs during the policy period”

· Exclusion: “damage to or destruction of property where the Insured has assumed liability therefore under the terms of any K or agreement.”

Issue:  
Is this an accident?

Held:  
Appeal allowed, not an accident within terms of the K, no recovery for the insured.
Ratio:

Not insured for losses arising from breach of contract.

Reasoning:  
KERWIN:  
· Must have been damage to the property of others for their to be recovery. 

· Clause must be construed contra proferentem.

· Liability imposed by law does not mean contractual liability, contractual liability is imposed as a result of the parties own volition in entering the K with the lumber company. 

· Was an “accident” as the defective condition was unsuspecting and undesired and therefore there was an accident which caused damage to the property of others.  
· [Kerwin seems to say it was an accident, although I find his judgement unclear. Rand says that it was not an accident, and I find his judgement better].
· R must bring himself within words “imposed by law”.

· Inclusion in No.10 does not include liability imposed upon the R as a result of his own volition in entering the K with the lumber company, as the relation of contractor and contractee is voluntary, the consequences attaching to the relation must be voluntary. 
· The kind of obligation involved in a K is that which the parties themselves intend shall be created.  It arises from their volition and is not imposed on them ab extra by the law.  
· R assumed liability for the damage under the terms of the K between it and the lumber company since the implied condition provided for by s.21 of the Sale of Goods Act (implied condition as to fitness) had been expressly stated therein.
RAND:  
· Must appreciate the mental perspectives of the parties when they bargained.

· Essentially this is a case of negligent manufacture of glue causing loss.
· Distinguish between liability imposed by law, and liability arising under contract. 

· Even if there is stated to be no warranty when you sell product, are still liable for negligent manufacture.

· Insured argued that the warranty was provided by the SOGA, not the contract, so this was not a breach of contract claim. Note, the original dispute was settled out of court, so not clear if it was a tort or K claim. But court says that they could have excluded the stat warranty by contract. 
· No doubt every liability enforceable in the courts is in one sense created by law.  However, here one must imply a contrast between liability arising in respect of contractual relations and that in respect of matters outside of agreement.

· Right to damages is a creation of law annexed to the K as an incident, and the assumption of liability is effected by entering into a K to which are annexed both the warranty and the remedial right in case of breach.  The liability is one that has been assumed by K.

· Indemnity is limited to damage caused by accident.  This presupposes a tortuous act by the manufacturer creating a liability to which an accident, in strictly legal sense of the term, could not itself give rise.  It is related to the damage and not the liability and in that sense the accident must eventuate when the possession of the goods has passed to another than the manufacturer – explosions and similar mishaps.  

· Glue was used no doubt in belief it was of proper quality but possibility that it was not was always present in mind of purchasers who tested it regularly in the course of production.  Test involved a time lag which accounts for substantial damage.  To treat mistaken action of that nature as accident would render it superfluous.  
· An “accident” is not something that is a direct and expectable damages from the daily risks which it was part of their business of production and sale to face and eliminate.

· What is meant is something out of the ordinary or the likely, something fortuitous, unusual, unexpected, and not in the ordinary course guarded against.  

· What the parties had in mind were possibilities difficult if not impossible to foresee: what they clearly did not aim at were direct and expectable damages from the daily risks which it was part of their business of production and sale to face and eliminate.  
· These are the ordinary consequences of breach of warranty of fitness, a liability as old as warranty itself.

Notes:

· This decision may now be of dubious value in two respects:

1.  Dealing with the definition of accident in a much older policy

2.  Decided at time when there was no concurrent liability in tort and K.
· Accident or fortuitous event vs. a business risk:  If you know a risk is part of doing business, you make allowances for it, and it eventually comes to pass, cannot go looking to liability of insurer.  
· Critical part of judgement is that there is not anything wrong with the glue per se, it just did not work and the court understood this as a risk the parties knew could come to pass.

Celestica Inc. v. Ace INA Insurance, 2003:  ONT CA.

Facts:  
Predecessor to Celestica entered into agreement with Xerox to manufacture and supply ECS module for use in Xerox photocopiers sold worldwide.  A transfomer, which was manufactured by a subcontractor of Celestica was incorporated into the ECS module, was defective. The transformer lacked double insulation which created a risk of injury from electrical shock for copiers outside of N.America (here we have 3 prong plugs so there was no problem).  Regulatory standards in N.America required warning labels. All Euro countries but for France, defect addressed by replacing copier power cord with one that had a three prong plug.  France, had to replace power supply board, integral part of ECS module.  
Celestica then sought to recover costs for remedial actions under its insurance policy with ACE insurance, Ace denied.

· 1.  INSURING AGREEMENT:  Insurer agrees to pay on behalf of the Insured all damages which the Insured shall become obliged to pay by reason of the liability imposed by law upon the Insured or assumed by the Insured under K because of:

· …

(c) Property damage:  Caused by an Occurrence during the policy period subject to Limits of Liability, Exclusions, Conditions, and other terms contained herein.

· …

· 6.  DEFINITIONS:  
· Property damage means:  
· (1) injury to or destruction of tangible property which occurs during the policy period, including loss of use thereof at any time resulting therefrom or 
· (2) loss of use of tangible property which has not been injured or destroyed, provided such loss of use is caused by an accident during the policy period.

· …

· Occurrence:  
· With respect to bodily injury or property damage, occurrence means an accident including continuous or repeated exposure to substantially the same general harmful condition

· 10.  
· Exclusion:  
· 5(7) This insurance under ss (c) of the Insuring Agreement, does not apply to claims for injury to, destruction or loss of use of:

· …

(3) with respect to the Products Hazard, for Property Damage to

(a) That particular component part of the Named Insured’s Products out of which the occurrence arises. 

Motions Judge:  held that was caused by “occurrence” and so the policy applied, but the exclusion applied to prevent recovery for the damaged machines, but the exclusion did not prevent recovery for the cost of upgrading the as yet undamaged machines that would break if they did not get fixed.  
Issue:  
Did the motions judge err in holding that the loss claimed was caused by an “occurrence”?  
Can defective workmanship be considered an accident?

Held:  
Negative, defective workmanship is not an accident.
Ratio:  Defective workmanship is not an accident, there must be damage to the property of a third party.

Court finds that this is not an occurrence as nothing external to the copier happened to physically alter its character, it is simply a claim for economic loss, not damaged, not claiming for costs of repairs to something that short circuited, this is case where preventative steps were being taken.  Court concludes there is no liability for this.

Reasoning:  
Did the motions judge err in holding that the loss claimed was caused by an occurrence?

· Policy defines occurrence as “accident” no definition of accident.  
· Walkem, SCC defines accident as – “any unlooked for mishap or occurrence”, New Oxford Dictionary of English:  “an unfortunate incident that happens unexpectedly and unintentionally, typically resulting in damage or injury.”

· Motions judge concluded “the notional damage to the Xerox copiers could only have happened by misadventure for which the P was responsible to Xerox at law.” 
· Motions judge relied on Canadian Indemnity where there was coverage for negligence. Armstrong disagrees and distinguishes Canadian Indemnity b/c in that case the ID was sued for damages when crane collapsed, here the ID is just doing repairs to prevent harm.

· The court must find damage to the property of a third party.  Acknowledgement that the defective transformer resulted in notional damage to Xerox copiers appears to concede that issue.  However, the court must still find that such damage was caused by accident.  
· There is nothing in the facts that would lead a court to conclude that the failure to provide double insulation was an accident.  The facts are that (1) the transformers were required to be double insulated (2) the transformers were not double insulated.
· Cannot conclude from the agreed fact that the event which triggered the notional damage was anything other than defective manufacture, which the courts have held is not an occurrence or accident within the meaning of an insurance policy of the kind under consideration here.
· Harbour Machine – (marine engines badly installed caused vibrations) “Essentially, the cost of remedying the defect arose out of the faulty planning and design of the installation and the poor workmanship in carrying it out.  Apart from a minor matter of the propeller, there was nothing which could constitute a mishap or occurrence, the event which must happen before there can be said to be either an accident or an occurrence”.  
· Coverage provisions must be interpreted broadly, but there are policy reasons for refusing to find defective design or manufacture can constitute an accident.

· Privest Properties Ltd v. Foundation Co of Canada: “If the insurance proceeds could be used to pay for the repairing or replacing of defective work and products, a contractor or subcontractor could receive initial payment for its work and then receive further payment from the insurer to repair or replace it.  Equally repugnant on policy grounds is the notion that the presence of insurance obviates the obligation to perform the job initially in a good and workmanlike manner.”  
· Loss suffered was not caused by an occurrence as defined in the insurance policy.

Notes

· Later case: Light bulbs in chicken coups defective, chickens died.  Insurer tried to argue on basis of Celestica that they were defective from the start and that there was no accident – however in this case the chickens died – proof of accident.

Privest Properties v Foundation Compnay of Canada 1991, B.C.S.C.

Facts:
Foundation is the contractor, and one of its subcontractors applied a fire proof spray (made by W.R. Grace) that contained asbestos. P’s want to recover the cost of removing the asbestos spray. IR says that the claim is not covered by the insurance. Exclusion clauses in the policies say that there is no coverage where damage or loss occurs from defective workmanship.

Issue:
Do the exclusion clauses apply, or is the insurer required to pay for the defective workmanship.
Held:
Exclusions do apply, not required to pay for defective work or product. The one exclusion required the work to be “clearly defective” before the exclusion would apply, but since the fireproofing had to be removed, it was “clearly defective”. But other damage resulting from the defective workmanship i.e. other than the cost to the owner of repairing the work, would be covered, so the IR still has an obligation to defend the claim. 
Ratio:
Like the dilemma in Winnipeg condo line of cases, is PEL if repair first, not PEL if falls and injures someone ( well here they are saying that if are proactively repairing defective workmanship then no coverage, but if bad work causes harm to the public or other property, then there is coverage. 
Discussion:
· Bazzi Construction (USA case): CGL covers injury or damage to property of others, not to pay for defects in ID’s property which are PEL. CGL is not a performance bond.
· Repugnant on policy grounds is the notion that the presence of insurance obviates the obligation to perform the job initially in a good and workmanlike manner.

· Weedo v Stone-E-Brick: defective work is a breach of contract and that is a business risk for which there is no recovery. Said that if it is just the cost of repair then cost is limited and there is no coverage, only when there is an accident and the cost far exceeds the cost of repair would there be coverage. Distinction between “business risk” and “occurrence” ( injury to persons and damage to other property constitute the risks intended to be covered under the CGL.
Triple Five Corporation v Simcoe & Fire Group [1997], Alta C.A.

Facts:
Roller coaster goes off rails at West Edmonton Mall. Several persons were killed or injured. Claim for repair cost and business interruption. The policy in question insured against "all risks", but excluded named perils.  These included "latent defect". The TJ found that the claim was covered by the exclusion clause and so the ID was not liable.

Engineer gave strict instructions for how to assemble so as to ensure wheels would not be overstressed, these instructions were not followed, failure occurred. 

Issue:
Was the claim covered by the exclusion clause?
Held:
The policy did apply b/c design error was an external cause, but then the exclusion clause prevented recovery. 
Ratio:
Only external causes are covered, but even if external may not be covered, [although do not disturb the finding of the TJ that in this case was external so was covered]
Discussion:
· TJ found that the alleged errors are errors of concept and their translation to plans and specifications.  They are not errors of fabrication.  Therefore I hold that these alleged errors, if they are errors, must be considered errors of design.
· An all-risk policy has been held to insure against only perils external to the property, as opposed to perils that are somehow inside the property.  British and Foreign Marine Insurance v. Gaunt [1921] 2 A.C. 41 (H.L.) at 46, and the TJ found that the design error in this case was an external cause.
· TJ followed this and so said that the policy did apply b/c was an external cause [but later found exclusion applied].

· CA not sure that all external causes would be covered b/c entire manufacturing process is sorta external to the finished product, so covered thing would be external, but just b/c is external may not always mean that is covered, because that would be too much coverage and would be unfair to IR. 
Discussion of proximate cause from excerpts at page 154 of case book. 

· CA agrees with the TJ that "errors of design" created a latent defect within the meaning of the exclusion clause, and also that what happened here was both an inherent vice and a mechanical breakdown, as the policy used those terms.
· “The judge held that an excluded peril may not always be described in terms of a cause, but may sometimes be described in terms of a state of affairs, and would apply whatever the cause of that state. He reasoned that if an excluded state of affairs existed, the peril, whatever the cause, was excluded”
· Although the flow in the actual track was the immediate cause of the accident, the design error “is the proximate cause, in the sense of the cause required for insurance liability under this policy and also in the sense of a critical or dominant event in the chain of events that led to the loss”
· “This is not a case of two causes.  There is here but one direct and inexorable link between the design flaw and the loss.” 
· Mall argue that if there are many causes, one of which is covered, then even though one is excluded, there will be coverage. This is rejected, b/c is contrary to SCC in Ford Motor which said that if any of the causes is excluded then EC applies. Also rejected b/c then you could never have an EC i.e. to have coverage you have to have one of the causes be under coverage, so then, under the Mall’s argument, there would always be coverage no matter what the EC said, and that cannot be right. 

· Points out that in CCR Fishing McLachlin J. found that the term "inherent vice" described only qualities "inherent in the thing lost" and not external causes, and that the negligent acts in that case were unrelated to the ship and external to it, and that the loss was ". . . fortuitous, in the sense that it was not the inevitable product of a quality inherent in the vessel”.
· The term "inherent vice", whatever it means, does not include the results of identifiably negligent acts.
· In some cases the term "inherent vice" seems to be understood to refer to a weakness in a machine that exists without negligence on the part of anybody.  See, for example, Greenshields, Cowie v. Stephens & Sons Ltd. [1908] A.C. 431.  In that event, the exclusion for inherent vice was of course mere surplusage because there was no coverage for the peril of inevitable collapse

· But here there was only one cause, the design error, and so must consider whether the exclusion clause excludes liability for design errors ( went on to find that the design error was a latent defect and that it was excluded by the policy. [So seems that policy only covered accidents caused by negligent day to day running of the roller coaster, not defects from when it was made]. 
Exclusions:

Do not jump first to the exceptions.  First read insuring agreement because nothing is covered unless it is there.  An exception to an exclusion does not create coverage unless it is covered by insuring agreement.
2(a) Intentional Harm:  
Does not apply to “bodily injury” or “property damage” expected or intended from the standpoint of the insured.  This exclusion does not apply to “bodily injury” resulting from the use of reasonable force to protect persons or property.

· Second sentence in each is exception to the exclusion.  In this case “bodily injury” from reasonable force is known as “bouncer exception”, where the bouncer restrains a person he may be acting intentionally.  Whether or not he is disqualified from liability insurance coverage or not is a question for the trial judge to determine i.e. whether or not he acted with reasonable force.  The insurer will often not know whether he is on the hook to indemnify, but there remains a duty to defend the bouncer.

2(b):  “bodily injury” or “property damage” for which the insured is obliged to pay compensatory damages by reason of the assumption of liability in a contract or agreement.  This exclusion does not apply to liability for compensatory damages.

· This exclusion does not consider the situation as in Andrews (glue defective), where the liability arises out of a K b/c in the Andrews type case the ID is not legally obliged to pay. The Andrews type case is not included in the first place, so does not have to be excluded.  The exclusion being dealt with in this clause is the case where there was an explicit indemnity agreement between the insured and another party, whereby the ID agreed to cover any loss. So 2(b) prevents the ID acting as an IR himself and relying on his own insurance to back him up. There are exceptions to this exclusion:  if this is found in insured K (this would be when the main IR agrees that the ID can promise to cover the loss with the 3P), or if there is liability in absence of the K or agreement between the ID and the 3P i.e. if it is concurrent in tort notwithstanding the existence of the K. 

2(c), (d): Employees:   Exclusion of liability for injury of employees, this is more Worker’s Compensation Board issue than anything else.

2(e), (f), (g): Car Ownership:  Arising out of the use and ownership of cars.  These are not so much business risk based, but merely a matter of the insurer limiting exposure to claims more specified than CGL generally deals with, as CGL is not in business of assessing the risks of motor vehicle losses.

2(h):  Property Damage:  Doesn’t apply to what you:

· (1) own, rent, occupy

· (2) Sell, give way, abandon, if property damage arises out of any part of these

· (3) Property loaned to you

· (4) Personal property in your care, custody, control

· (5) Part of real estate on which contractor or sub contractor working directly or indirectly on your behalf

· (6) Part of any property that must be restored, repaired, replaced b/c your work was incorrectly performed.

Essentially if your business or part of your business is involved with caring for property, the proper form of insurance is property insurance, or specialized form to deal with that risk

2(i):  “Property Damage” to “your product” arising out of it or any part of it.  

2(j):  “Property Damage” to “your work” arising out of it or any part of it including the “products completed operations hazard”.  
Does not apply if damaged work or work out of which the damage arises was performed on your behalf by a subcontractor.

· These mean the insurer is not guaranteeing the integrity and efficiency of your product and work.  Insurer will not stand behind work as warranty, but if it has caused damage to other property we will cover that.

COVERAGE B:  PERSONAL INJURY LIABILITY:
1.  Insuring Agreement:  

· a.  We will pay those sums that the insured becomes legally obliged to pay as compensatory damages because of “personal injury” to which this insurance applies.  No other obligation or liability to pay sums or perform acts or services is covered unless explicitly provided for under SUPPLEMENTARY PAYMENTS – COVERAGES A, B, AND D.  We will have the right and duty to defend any “action” seeking those compensatory damages but…

· Personal Injury:  injury other than “bodily injury” arising out of one or more of following:

· A.  False arrest, detention, imprisonment

· B.  malicious prosecution

· C.  Wrongful entry into, or eviction of person from room dwelling, premises they occupy.

· D.  Oral or written publication of material that slanders or libels a person or organization or disparages a person’s or organization’s goods, products or services

· E.  Oral or written publication of material that violates a person’s right of privacy,

· Bodily Injury:  Bodily injury, sickness, or disease sustained by a person including death resulting from any of these at any time.
2.  Exclusions:  Does not apply to “personal injury”

· 1.  Arising out of oral or written publication of material, if done by or at the direction of the insured with knowledge of its falsity.

· 2.  Arising out of oral or written publication of material whose first publication took place before the beginning of the policy period

· 3.  Arising out of the willful violation of a penal statute or ordinace committed by or with consent of insured.

· 4.  For which the insured has assumed liability in a contract or agreement.  This exclusion does not apply to liability for compensatory damages that the insured would have in the absence of the contract or agreement or

· 5.  Arising out of a “pollution condition”

STANDARD FORM OF PROPERTY INSURANCE:  Commercial Building, Equipment and Stock Broad Form:

s.5:  PERILS INSURED:  This form, except as herein provided, insures against all risks of direct physical loss of or damage to the property insured.

s.6.A. PROPERTY EXCLUDED:

· a.  Sewers, drains, water mains located outside bearing walls

· b.  Property at location which to the knowledge of the Insured are vacant, unoccupied or shut down for more than 30 days.

· c.  Electrical devices, appliances, wiring, caused by artificially generated electric currents

· d.  Growing plants trees shrubs while in open.

· e.  Animals, birds, fish, does not apply to loss or damage caused directly by “named perils” or from theft or attempt thereat.

· f.  Money, bullion, platinum, other precious metals and alloys, securities, stamps, tickets, tokens evidence of debt/title.

· g. Cars, boats, air cushion vehicles, planes, space ships, trailers, motors, other accessories attached to or mounted on such property.  Not apply to watercraft, amphibious or air cushion vehicles for sale, unlicensed cars, trailers used in business of Insured when on “premises” of insured.

· h.  Furs, jewellery precious stones, pre recorded video tapes, does not apply to (i) first $1 000 of any insured (ii) any loss caused directly by “named perils”

· i.  Property insured by Marine Insurance and property while waterborne

· j.  Prop on loan or rental or sold by Insured under conditional sale, instalment payment or other deferred payment plan from time of leaving Insured’s custody.  Does not apply while this property is in custody of carrier for hire for purpose of delivery at risk of Insured

· k.  Property in custody of sales rep outside “premises” of insured, unless an amount is shown on “declarations page” pertaining to the sales rep

· l.  Property illegally acquired, kept, stored, transported, seized, confiscated for breach of law.

· m.  Pressure vessel or boiler

6.B.  PERILS EXCLUDED:  This is the REAL MEAT:  These are risks inherent in the property that is subject to these kinds of perils – inherent vices – steal rusts, vegetables rot, meat goes bad, grain spoils, temperatures fluctuate, these are not perils nor fortuities (although the title does say perils)

· This form does not insure against loss or damage caused directly or indirectly:

· (a) by earthquake, except ensuing loss or damage resulting directly from fire, explosion, smoke, leakage from fire protective equipment.
· (b) Flood – including waves, tidal waves, tsunamis, rising, breaking out, of any body of water, natural or man made, but exclusion does NOT apply to ensuing loss or damage which results directly from fire, explosion, smoke, leakage from fire protective equipment
· Exclusions (a) and (b) do not apply to property in transit

· (c)(i) by seepage, leakage, influx of water from natural sources through basement, walls, doors, windows, other openings, foundations, basement floors, sidewalks, sidewalk lights, backing up of sewers, sumps, septic tanks or drains unless concurrently and directly caused by peril not otherwise excluded.
· (ii) Entrance of rain, sleet, snow through doors, windows, skylights, other similar wall or roof openings.

· (d) Centrifugal force, mechanical or electrical breakdown on premises, unless fire ensues
· (e) By dampness or dryness of atmosphere, changes of temperature, contamination, freezing, heating, shrinkage, evaporation, loss of weight, leakage of contents, exposure to light, change in colour, texture, finish, rust or corrosion, marring, scratching or crushing, but does not apply to loss or damage caused directly by “named perils”, rupture of pipes or breakage of apparatus not excluded under (m) of 6A, theft or attempt thereat or accident to transporting conveyance.  Damage to pipes caused by freezing is insured provided such pipes are not excluded in paragraph (m) of Clause 6A.

· (f) Smoke from agricultural smudging or industrial operations
· (g) Rodents, insects, vermin.  Does not apply to loss or damage caused directly by a peril not otherwise excluded in Clause 6B.
· (h) by delay loss of market, loss of use of occupancy.
· (i) war, invasion, act of foreign entry, hostilities, civil war, rebellion, revolution, insurrection, military power.
· (j) (i) nuclear incident (ii) contamination by radioactive material.
· (k) Dishonest or criminal act on part of Insured or any other party of interest, employees, agents of the Insured, or persons to whom the property may be entrusted.  Does not apply to physical damage caused directly by employees of the Insured, which results from a peril otherwise insured.
· (l) To “buildings” by (i) snow/land slide, subsidence, earth movement, except as directly from fire etc… (ii) Explosion, collapse, rupture, bursting, cracking, burning out, SEE MORE! (iii) Settling, expansion, contradiction, moving shifting, cracking unless concurrently and directly caused by a peril not otherwise excluded.
· (m) Proximately or remotely, arising in consequence of enforcement of any by law, regulation, ordinance or law, regulating zoning or demolition, repair, construction of buildings or structures.
· NOR DOES THIS FORM INSURE: This is arguably not aimed at the perils, but at the damages:
· (n) wear tear gradual deterioration latent defect inherent vice, or cost of making good faulty or improper material, faulty or improper workmanship, faulty or improper design, provided however to the extent otherwise insured and not otherwise excluded under this form ‘resultant damage’ to the property is insured.
· Generally when there is damage to property due to faulty workmanship, that damage is excluded unless it results in damage to other property as well.  If there is other property damaged by the excluded peril, coverage is expanded.
· (o) Mysterious disappearance or shorting of “equipment” or “stock” disclosed in inventory.
· (p) Loss or damage to “equipment” or “stock” while actually being worked upon and directly resulting there from or caused by any repairing, adjusting or servicing of equipment/stock, unless fire/explosion.
· (q) Disturbance or erasure of electronic recordings by electric or magnetic injury except by lightening.
When there is a clause like “caused directly” or “indirectly” ask yourself why, then see what you can make of it.  Is there an argument to be made because of the fine distinction in the wording?

The deck is stacked against the insurer, because in cases of ambiguity words go against their interest as the person who drafted the language is responsible for it.

· If you are the insured consider using this to expand the scope of coverage.  Distinctions in wordings can often be very important.

Chapter Two:  Insurable Interest:

Insurance K is aleatory K meaning it is dependent on chance.  Another type of contract that used to be illegal, but governments are becoming dependent on it this is gaming a contract or wager.  Insurance has similarity to gaming contract – it is a bet, but there are two important distinctions:

· 1.  You have an interest:  You have an insurable interest or a personal stake in the outcome, whether or not the fortuity happens.  Before you enter the K, you don’t care about the risk, but when you put your money on it this means you have an interest.

· 2.  Because you have an interest when the peril occurs you suffer a loss:  This is the loss against which you are indemnified.

· In a wager you have nothing to lose but the wager itself, but in an insurance contract, it is the risk of you losing something, the risk of the peril coming to pass.

The law on insurable interests has been straightforward since the decision of Kosmopolous in 1984, before that Canada relied on the English rule from Crawford, the factual expectancy test or moral certainty test where the court must ask:

1.  Is the insured so related to the risk as to benefit from its existence or be prejudiced by its destruction?

2.  Is there a moral certainty that as a matter of fact the insured expects to gain or lose whether the peril comes to pass or not?

Starts to get confused in the 19th Century – Macuara – HL took strict view of legal rights and obligations and said that they were assets of the corporations.

Kosmopolous Wilson:  Even though Kosmo did not officially own the assets (the corporation did), he is so situated to them being the sole shareholder that the interest is sufficient enough to recognize that he has an insurable interest.  This view was soon deflated by Scott v. Wawanesa

Assaad is exception to insurable interest principle carved out by Ont CA.

Constitution Insurance v. Kosmopoulos, 1987: SCC.
Facts:  
Kosmo entered commercial lease, made and sold leather goods.  He incorporated his company, he was sole shareholder and director.  Got fire insurance for contents of business premises.  Insurance co was aware it was for incorporated company, but issued to Kosmo  under his personal name.  This policy was replaced with a different company, and still the name was “Kosmo O/A Spring Leather Goods”.  There was a fire causing damage to rented premises and assets of company.  Kosmo filed proofs of loss, but company refused payment as they submit that Kosmo as sole shareholder had no legal right or equitable interest in the company’s assets, and as a general rule a corporation is a legal entity distinct from its shareholders.

Issue:  
Can a person without a legal nor equitable interest in an item be insured for it?

Held: 
Yes, Macaura no longer good law.

Ratio:  

The strict interpretation of interest as requiring a legally enforceable interest, as per Eldon J in Crauford, and as per the Macaura principle is no longer to be followed.  Instead the “factual expectancy test” of Lawrence J should be used  if an insured can demonstrate “some relation” or concern in the subject of the insurance, he will have sufficient interest.
Reasoning:  
· The corporate veil could be lifted and it would be seen that K was actually the owner of the assets in reality, but do not solve this case by lifting the veil b/c K chose to take the benefits of incorporation and so must deal with the consequences as well. He was advised by an attorney. 

· The court rejects the argument that K was a bailee holding the corporations assets. Servant cannot absent exceptional circumstances be a bailee, and K was a director and senior employee of the corporation.
· Kosmo is sole shareholder with neither a legal nor equitable interest in the assets of the company.  If Macaura (HL 1925) presently law in Ontario, and should continue to be law, then defence of lack of insurable interest must succeed.
· Review of past:

· Lucena v. Crauford, 1806: 

· Lawrence:  Required factual expectancy or moral certainty or profit or loss, do not require a right to the whole;

· Eldon – Required a legally enforceable interest as he felt lack of certainty would result from a broader definition b/c too many people would then have insurable interests.
· Concern that if broaden the definition of insurable interest, the will have far more claims arising out of one event – but IR’s can counter this by declining coverage, increasing premiums, or writing in exclusions. 

· In Clark v. Scottish Imperial Insurance Co, (SCR, 1879) the court adopted Eldon approach (without referring to Crauford)– “any interest which would be recognized by a Court of Law or Equity is an insurable interest”.  
· Clark has been followed recently, but now is time to do a broad analysis of what is best. Turn now to determine if this line of authority should be followed in Ontario – is the current law inconsistent with the policies underlying the requirement of insurable interest generally?
· Three policies underlie the requirement of an insurable interest: Does the implementation of these require the restrictive approach reflected in Macaura?

· 1.  Policy against wagering under the guise of insurance.

· Macaura principle is imperfect tool to further the public policy against wagering. By focusing merely on the type of interest held by an insured the current definition gives rise to the possibility that an insured with the “correct” type of interest but no pecuniary interest will be able to receive pure enrichment unrelated to pecuniary loss.

· Are other more convenient ways to wager these days.

· 2.  Policy favouring limitation of indemnity 

· Public policy restricting insured to full indemnity for loss is not inconsistent with the restrictive definition of insurable interest set out in Macaura.
· 3.  Policy to prevent temptation to destroy the insured property

· Frequently insured has intimate access to the subject matter of the insurance and is in a position to destroy it, if Lawrence’s definition were adopted the moral hazard would not be increased.

· Objective of minimizing the insured’s incentive to destroy the insured property cannot be seriously advanced in support of the Macaura principle.

· Insurance concepts alone cannot prevent intentional destruction of property – use criminal law.

In summary, the policies underlying the requirement of an insurable interest do not support the restrictive definition, if anything they support a broader definition then set out in Macaura.

The reasons advanced in favour of the restrictive definition are not persuasive and the policies alleged to underlie it do not appear to require it.  They would do just as well served by the factual expectancy test.  
I think Macaura should not longer be followed, instead if an insured can demonstrate in Lawrence J’s words “some relation” to or concern in the subject of the insurance, which relation or concern by the happening of the perils insured against may be so affected as to produce damage, detriment, or prejudice to the person insuring that insured should be held to have a sufficient interest.  
To have moral certainty of advantage or benefit but for those risks of dangers, or to be so circumstanced with respect to the subject matter of the insurance as to benefit from its existence, prejudice from its destruction is to have an insurable interest in it.  Cases that are inconsistent should not be followed.

Mr. Kosmo had moral certainty of advantage of benefit from those assets but for the fire, he therefore had an insurable interest in them capable of supporting the insurance policy and is entitled to recover.

McIntyre

Concurred in result, but would make an exception within Macaura for one man corporations instead of adopting the expansive definition of Lawrence J. in Lucena.  

Assaad v.The Economical Mutual Insurance Group et al, 2002 – Ont CA.

Facts:  
Assaad had client who was leaving the country and owed him $10 000, the client could not repay him but offered him a new car worth $30 000 for $16 000 plus forgiveness of the loan.  Assaad accepted, insured the vehicle and two months later it was stolen.  Police investigation revealed it had been previously stolen from Quebec.  Assaad claimed recovery on his insurance policy and was denied coverage on the basis that Assaad had no insurable interest in the property as it was a stolen vehicle at the time of purchase.

Issue:  
Can a person have an insurable interest in stolen property?

Held:  
TJ ( Applied factual expectancy test and granted recovery, Divisional court upheld and increased damages.  

Ont. CA ( No, policy reasons to deny.

Ratio: 

This is an exception to the “factual expectation” rule of Kosmopoulos, one knowingly in possession of stolen goods or being willfully blind to this cannot have an insurable interest because of policy reasons.
Reasoning:  
Both courts below applied the Kosmopoulos test finding that “the respondent had dominion and control over the vehicle and an expectation of continued benefit from its use at the time it was stolen, even if for only a limited time until his lack of property interest was exposed.”

Modern statement of CL comes from Kosmo as to the extent of proprietary interest required to establish an insurable interest.  It is expressed in broad terms, and although emanating from a case involving the interest of a sole shareholder in the assets of the corporation could be applied with semantic sense to a case such as this of stolen goods. Yet the context and policy considerations are so different that I cannot take it as the intent of the SCC that its pronouncement be given such universal application

Policy would prevent the thief from recovering insurance on stolen vehicle, and same applies if purchaser is wilfully blind. 

American case law confirms that no insurable interest in stolen property if are wilfully blind. 

Evidence here overwhelming that Assaad was willfully blind, suspicions combined with blindness adds up to absence of good faith.  

Conclusion is that as being willfully blind, policy concerns dictate that Assaad had no higher insurable interest than the thief and cannot rely upon factual expectation as a basis for recovery.

Scott v. Wawanesa Mutual Insurance Co, 1989 – SCC.

Facts:  
A’s were holders of insurance policy with Wawanesa.  Their 15 year old son deliberately set fire to the insured premises, appellants were in no way implicated in the setting of the fire and filed Proof of Loss.  Insurance claim was denied:  
Policy readings:

· LOSSES EXCLUDED:

· This policy does not insure:

(d) loss or damage caused by a criminal or willful act or omission of the insured or of any person whose property is insured hereunder.

· INSURED:

The unqualified word “insured” includes (1) the named insured, (2) if residents of his household, his spouse, relatives of either, and any other person under the age of 21 in the care of an Insured

· VANDALISM OR MALICIOUS ACTS:  There is no liability for loss of damage

(c) caused by the Insured’s spouse or any member of the same household.
Issue:  Is the son included within the definition of the Insured such that the loss incurred is excluded from compensation by the above exception clause.  
Does the exclusion from coverage caused by the wrongful conduct act or omission of an insured apply only to the insured responsible for the act or omission or apply not only to that insured but also to an innocent insured?

Held:  
TJ:  Insured as used in the exclusion clause did not include the son, so loss suffered was not affected by exception clause in policy.

CA: Reversed – Plain meaning of terms means this loss is excluded.

SCC ( Slim majority say the exclusion clause applies.

Reasoning:  
MAJ:  L’Heureux Dube:  
· Explains that the TJ in allowing recovery found that the son and father had separate interests. 

· Terms of insurance policy are perfectly clear and unambiguous.  The policy does not cover the type of risk which occasioned this loss.  Such risk was specifically excluded.

· Policy does not insure “loss or damage caused by a criminal or willful act or omission of the Insured or of any person whose property is insured hereunder.”  The son falls within definition of Insured.  
· The vandalism provision is clear and says that there is no recovery by anyone for acts of vandalism by the family. Whereas LF said that the fire liability was different and that the IR should have used clear language like in the vandalism provision for the fire provision, the majority says: look at the vandalism provision, clearly the whole policy excludes coverage for harm caused by the family.

· Exclusionary clause unambiguous.  
· Quoting and agreeing with BCCA: Unnecessary to decide whether the indemnification is joint or several. Assuming the position more favourable to the As, that it is several, the exclusionary clause bars [all and any] recovery where the loss is caused by a wilful act of the insured.  This clause therefore is fatal to the As claim.  

· ID argues that the Son’s insurable interest was limited to his possessions. Majority says that under the new expanded meaning of insurable interest, the Son had an insurable interest in the whole house. 

· Statement on insured interest from MacGillavray on Insurance Law: Insurable interest in property is not confined to the absolute legal ownership, generally, any person who is so situated that he will suffer loss as the proximate result of damage to or destruction of the property has an insurable interest in it.  But there must be some direct relationship to the property itself, for otherwise the interest is too remote and not insurable.

· Definition of insurable interest from Kosmopoulos: Insurable interest is to “have a moral certainty of advantage or benefit, but for those risks or dangers”, or, “to be so circumstanced with respect to [the subject matter of the insurance] as to have benefit from its existence, prejudice from its destruction”. 
· It is impossible to say the interests of the son are limited to his personal possessions.  He had a direct relationship to the family home and its contents, since they were his source of accommodation and support.  To apply Kosmo, the son had occupation use and enjoyment of the family home.  He received a benefit from its existence.  As a dependent living in the home he suffered a direct prejudice when it was destroyed by fire.  
· The interests of parent and child in this case are “inseparably connected so that a loss or gain necessarily affects them both, the misconduct of one is sufficient to contaminate the whole insurance”.
· When wording of K so unambiguous, clear, etc, unless is unreasonable or has effect contrary to intention of parties, it should be followed.
Note

· Majority takes black letter approach to the problem saying the provisions of the contract are clear.  

· What upsets academics is: Fairness, Way the courts look at insurable interests.

· Essentially looks at family as organic unit and finds that the identity of the interest between the son on one hand and the parents on the other is the same.  Both depend on the house for shelter so both are similarly situated to the property and the parents cannot therefore gain from the son’s misconduct.

· Most commentators find this outrageous.

· This is a fantastic illustration of wanting to do what is fair after the loss has occurred vs what was bargained for when the contract was being made.

MINORITY:  LaForest:  
· Issue is whether the exclusion from coverage caused by the wrongful act or omission of an insured applies only to the insured responsible for the act or omission or whether it applies not only to that insured but also to an innocent insured.

· Cannot apply just logic, must look at public policy.

· Issue whether the insurer's indemnification obligation is joint or several: the question whether two or more promisors have promised a single undivided performance, or have each promised a limited and separate performance, is wholly a problem of interpretation.
· Some cases have held that the exclusion only applies to the wrongdoer (preferred view in USA, although the cases are split). Other view is that wrongdoing of one insured bars recovery for all insureds. 
· Old approach: decide if the interests of the various ID’s were joint or several.
· Modern approach: focus on the nature of the promises made in the K, were they joint or several.
· Where the interests of the co-insured are joint, then wrong of one is the wrong of all ( public policy, do not allow wrongdoer to benefit from his wrong i.e. wife can still live in house she burned down b/c husband gets insurance.
· Modern approach considers if ID’s made individual or group promise to protect the property. The modern approach presumes that RP would believe that the policy was several, not joint. Reasonable person would assume that they would not lose coverage because of the act of another.  Modern approach does not want to reward for wrongdoing, but does not want to make the innocent a victim of the guilty, especially when the guilty was spiting the innocent by starting the fire.
· Must look for an interpretation that would further the interests of the parties, literal meaning should not be applied if it produces a result inconsistent with the intention of the parties. 

· The indemnity in this policy is several. 

· “It is both unrealistic and unreasonable to assume that the named insured would view the indemnification obligation of the insurer as joint because their son's possessions were included.  These were only marginal to the transaction”.

· Says that the argument that the extra ID’s got benefit, and so their acts should deprive coverage is “technically correct”, but if that was explained to the ID, he would never have included the extra ID (his son) on the policy. IR should have made it clearer if that was the intended effect, b/c it contradicts the expectations of the reasonable person.

· Careful read would have shown the insured that he would not be covered if son burned down house, but it is unreasonable to expect him to “be sensitive to the subtleties of interpretation”.

· The language is ambiguous so should be read in favour of the insured ( contra proferentem.
· In another part of the policy, dealing with vandalism, the wording was suitably clear, but for the fire exclusion the ID had to interpret definitions and exclusions, and that was not clear enough. 

· Even under the old approach, LF says that the result would be the same b/c the interest of son is not inseparable from the interest of the parents, his insurance is limited to the value of his possessions and should not result in joint or undivided interest.

· What if the son had claimed an equal  portion of the total loss from an accidental fire. IR would have said, no, you are not jointly insured, you only get the value of your possessions. 
· This is an interpretation driven by fairness.

Note

· Two cases following Scott have followed the dissent:  Those were cases in which you could pick apart the wording of the insurance policy and say it is ambiguous, i.e. in those cases the intent was not as clear as it was in Scott.
· Other cases have refused to follow the dissent: Riordan, Torchia (see note p086)
Riordan v Lombard, 2001 BCSC 1627

Facts:
A fire loss occurred at the Riordans' residence.  It was caused by the intentional act of their foster child.  Under the arrangement with the government, the Riordans had agreed to have the foster child stay with them for three months.  Before the fire, they had advised the government that they did not wish to permit the child to remain after the three-month period.  The insurance policy contained an exclusion for loss resulting from any intentional or criminal act by "any person insured by the policy".  It defined "you" and "your" as the named insured as well the named insured's spouse and relatives of either person under 21 under their care.  It did not define "insured".  The insurer denied coverage on the basis that the foster child was an insured and had caused the loss by his intentional act. 

Issue:
Is the ID covered?
Held:
No.
Discussion:
· The chambers judge determined, taking into account the reasonable expectation of the Riordans and the failure to define an insured, that the policy failed to clearly indicate that the foster child was an insured within the exclusion clause, and so allowed coverage.

· Defendant insurer appealed.

· BCCA (  The chambers judge erred in his analysis and his conclusion.  The foster child was "any person insured by the policy".  The exclusionary clause operated to exclude coverage to the Riordans.  There was no ambiguity or uncertainty with the provisions of the policy that would engage the principle of contra proferentem. 

Chapter 3:  Subrogation and Indemnity:

Indemnity:  Make whole against a loss.  Full insurance coverage will pay for the value of the item lost, or the cost to replace.  Insurance contract in purest form is a K of indemnity.

Here we focus on first party property insurance, however liability insurance should also, subject to certain limitations provide with you with protection for judgments made against you.

Methods to Ascertain the Loss:
· Actual cash value.

· Replacement cost.

Point of indemnity is that once the amount of loss has been measured, the insured receives this amount of the loss – this is the test for an indemnity situation.

Not all Insurance Ks are of Indemnity:

· Life insurance:  not indemnity – simply assigns a cash value to your life.

· Disability policies that provide wage indemnity for liability to work.  Will usually only provide coverage to a % amount of income.

· “valued” policy – Policy where a specific value is assigned to a specific property; used for art, wine, stamps, fur, jewellery.  This is used because it is easier to put a value on the property by agreeing at the outset rather than arguing about it after the loss.

Rule of indemnity – Never be compensated more than fully.

· Law and equity take a dim view of double recovery by the insured, and the English courts have developed the concept of subrogation.

Subrogation:  When insurer has indemnified insured, or is at risk of having to fully indemnify the insured, the insurer is allowed to step into the insured’s shoes and exercise any and all rights the insured has to diminish the insurer’s loss.

Glynn v Scottish Union & National Insurance Co [1963], 2 O.R. 705 (Ont. C.A.)

Facts:
P claimed for injuries to him and his wife sustained in an automobile. Was a standard automobile policy, and the expenses for the injuries were of the type covered by the policy. P sued and got full expenses from the other driver that caused the accident, but also wants recovery from his own insurance company.
Issue:
Is this a contract of indemnity?
Held:
Yes, b/c it did not clearly say that it was not a contract of indemnity. 
Ratio:
All insurance contracts are contracts of indemnity with the associated right of subrogation, unless expressly noted otherwise.
Discussion:
· There was no express contractual right of subrogation, nor is there a statutory provision allowing or ordering subrogation. 
· The principle of subrogation applies only to contracts of indemnity. 
· “the purpose of insurance is to relieve the insured in whole or in part from the financial impact of some contingent event, by shifting the risk of the insured's possible loss to the shoulders of the insurer, a person who for a pecuniary consideration is willing to assume the risk, up to a maximum amount stated in the contract, of the peril insured against”
· “indemnity, unless expressly excluded, is a controlling principle by reference to which the respective rights of the parties are to be determined; unless where the terms of the insuring agreement make it conclusive that the intention of the parties was not to enter into a contract of indemnity, a contract of insurance is to be construed as a contract of indemnity”
Castellain v. Preston and Others, 1881.
Facts:  
K for sale of house, house sustains partial fire damage, vendor claims insurance and gets it. K for sale of house is completed, but the vendors do not give the insurance money to the purchasers, nor do they spend it on repairs for the fire. Purchasers sue for the money, or the repairs, but fail. So now the insurer sues for the money from the vendors. 
Issue:  
Does the insurer have a right to reclaim the money paid b/c the vendor actually got his money from the sale? Was this a contract of indemnity?
Held: 
Yes, was a contract of indemnity, so can recover. 
Ratio:  

In K of indemnity, the insured is entitled to be compensated for loss, and nothing more than the loss.  Subrogation allows the placing of the insurer in the position of the insured and is then entitled to every right which has accrued to the insured whereby the loss can be seen as being diminished.

Reasoning:  
· Every K of marine or fire insurance is a K of indemnity, and of indemnity only, the meaning of which is that he assured in case of a loss is to receive full indemnity and nothing more.

· Doctrine of subrogation is another proposition which has been introduced to carry out the fundamental rule, introduced in favour of the underwriters, to prevent their having to pay more than a full indemnity.  
· To apply properly we must go into full meaning of subrogation – which is the placing of the assurer in the position of the assured.  
· As between underwriter and assured, the underwriter is entitled to every right, whether of K fulfilled or unfulfilled, or in tort, enforceable or capable of being enforced, or to any other right, legal or equitable, which has accrued to the assured, whereby the loss can be seen or has been diminished.

· Insurance is K of indemnity, not a contract to pay the exact amount of the loss.
· To ascertain what the loss is must take into account all that comes in to diminish it.  
· When the point is stated this way it is clear that the insurers are entitled to the benefit of anything received by the assured before the policy is paid.  
· Where there is K of indemnity and a loss happens, anything which reduces or diminishes that loss reduces or diminishes the amount which the indemnified is bound to pay and if the indemnifier has already paid it, then if anything which diminishes the loss comes into the hands of the person to whom he has paid it, it becomes an equity that the person who has already paid the full indemnity is entitled to recoup by having the amount back.
· If the purchase money for the property has been paid in full, the insurers are entitled to get back their money, not as recovering back what they have paid, but on ground that vendors must bring in the purchase money because it diminishes the loss against which the insurers covenanted to indemnify them.
· Only allow recovery of the actual loss, else would be a contract of speculation / wager, not insurance.
West of England Fire Insurance Co v. Isaacs, 1895.

Facts:  
Have a head lease and a sub lease; the insured is the sub lessee.  The (main) lease puts 2 obligations on the leasee:

1.  A covenant to repair the property and surrender in good repair.
2.  A covenant to insure against loss/damage.

Lessee gets policy from Royal exchange, lessee then sublets to sublessee, this is the insured Isaacs.  
Obligations from the head lease should have been mirrored in sub lease, however this did not happen.  Instead the sub lease contained a covenant to repair (in the even that the insurance taken out did not cover the damage completely), but the covenant to insure remained with the (main) lessee.  The lessee also assigned his interest to a third party – Jones.  Sub lessee got insurance for contents only i.e. that is what he wanted personal insurance for.  Fire damages entire premises.  Lessee makes claim from Royal, Isaacs makes claim against West of England Insurance for contents.  Isaac receives $100 from insurer, he still has a covenant to repair (the damage that was not covered) but does not do so.  Isaacs pays damages to Lessee (Jones) for breach of covenant to repair, and as part of this settlement Isaacs releases Jones from all liabilities arising out of the fire.  Isaac does this without the insurer’s consent, Isaac instead should have preserved for the insurer whatever rights Isaacs had against Jones to diminish this loss.  Insurer successfully argued that this included a right against Royal Insurance Co.  But Isaac compromised the insurer’s subrogation rights, they can no longer sue Jones because Jones has been released from liability.

Issue:

Can Isaacs’s insurer still recover against Royal insurance Co.

Held:

No, a subrogating insurer’s right when stepping into the shoes of the Insured against a third party can not be greater than the rights that the Insured has against that party.  
Isaacs ruined the right of his insurer to recover, and so Isaacs must pay back to his insurer the amount that he received from the insurer.

[In England and Canada we follow this rule, but US has statutory modification.]
Ratio:  

After the insurer pays the amount owing to the insured, they have a right to any claim that the insured could have against a third party, however the subrogating insurer’s right against a third party can never be greater than the rights that the Insured has against that party.  If the insured compromises the subrogation rights depriving the insurer he may be liable to account for the money received.

Reasoning:

· West of England Fire Insurance Co claim against the D, who was the insured under a policy granted to him by that office and they say that he insured these premises in their office against fire; that fire took place, producing damages of 100 pounds.  They were bound to pay him and so they did, therefore the matter was settled as between them.  But if he had any remedy in respect of that fire against anyone else, if he had any right of action, inasmuch as they had paid him the whole loss, the doctrine of insurance law it that any remedy he had against anybody in respect of that damage is subrogated to them.  That they, therefore as between him and them had a right to have the advantage of it, and after they paid him the whole loss which was insured in that office, he had no right to go and deal with those claims he might have had but were subrogated to them.

· After they paid the insurance money to him their rights were to have any claim which he could make against anybody in respect of the fire, surrogated to them, or transferred to them, according to insurance law, he was immediately bound to lend his name to them in order that they might in his name bring any action of diminution of the loss which he could maintain against anybody.

Globe & Rutgers Fire Insurance Co v. Truedell, 1927.

Facts:  
City doing roadworks with a steam roller, causes spark, causes fire, burns down buildings. ID claims on insurance. IR pays with knowledge that ID will be suing the city, and that ID will refund IR if ID recovers from the city. 
ID then wants to settle with the city for 3950 for the total 12000 loss. IR says that they want to be refunded proportionally. 

Insurance co says they would not have to pay Mr. Truedell were it not for the City’s negligence, so they have as much of an interest in any settlement received.
IR refuses to agree that ID can keep all of the money from them in addition to the 3950. ID knows this, but goes ahead and settles anyway.

ID says that IR cannot recover what they gave him unless ID acted in bad faith or is overall overcompensated.
IR argues that they were in equity subrogated and that ID cannot settle w/o their consent.

Issue:  
Does the insured have a right to bring action against a third party if he has not be fully indemnified by the insurer or does subrogation still apply?

Held:  
Insured may bring action provided acts bona fide.

Ratio:  

Right of subrogation does not arise until full payment, satisfaction or indemnity is provided for.

If the insured does not receive full indemnity from the insurer, the insurer is not automatically subrogated, instead a right to bring action remains with the insured so long as the Insured acts bona fide.  Right to recover partial payment by the insurer is a form of subrogation, this is dependent first on the insured being fully indemnified.  Once indemnity is exists, money recovered above and beyond this must be returned.

Reasoning:  
· The defendant ID’s good faith is not questioned – fraud not an issue, but if it was the ID may well have to refund the IR.. 
· TJ found that because defendant ID in face of P’s protest settled with the county at less than his total loss, and by his settlement deprived the P’s of a right to litigate with the county, he improperly prejudiced the P’s, and is liable to them even though in making the settlement he did what he honestly thought was a wise and prudent thing for him to do in the circumstances, TJ said should P recover all money paid to the D by the P for the fire loss.

· Cases studied establish following propositions:

1. There should be different considerations and line of cases to be applied where (a) insurance money paid does not cover the fire loss (b) where insurance money does cover the whole fire loss.

2. It is only in situation (b) that the insurers are subrogated to the full rights and remedies of the insured.

3. To make true “once right of subrogation has arisen he (insured) can do nothing to the prejudice of the person subrogated” it is necessary that the insured receives money to cover entire loss.

4. In cases were loss exceeds amounts received, insurers are not subrogated to the full rights of the insured so as to enable them or the Courts to interfere with or control the insured in the prosecution or settlement of his claim against third parties, except to require him in prosecuting or settling his claims against the third parties to act in good faith.

5. If in acting in good faith insured makes settlement by reason of which he received sum when added to the insurance money paid is more than sufficient to wholly indemnify him, he must account for and pay over the surplus money.

6. If claim not done with diligence or in good faith, the insured must make good to the insurers any loss occasioned to him by lack of good faith and honesty.

Here TJ did not distinguish between duties and obligations, which arise in case where insurance money paid fully compensates and were it does not.  
Here the insured was master of the action he commenced and was entitled to settle if he acted bona fide, lack of bona fides not established here, he not having received sufficient to compensate him for his loss, the Ps action fails and appeal allowed
It is on payment of loss or debt in full that the right of subrogation arise, because the creditor has received full indemnity.  He holds the money of the insurer who then has a right to receive advantage of the remedy against the Ker or tortfeasor.
Where part payment only has been made by way of partial indemnity, the insurer so paying is not subrogated pro tanto (to such extent), and can only become entitled to return of his money if and when the creditor has received from another source payment in full, as soon as debt or claim against which the indemnity exists is satisfied, money recovered or received by way of indemnity against part of the loss or claim must be returned.

Quite possible that claim may not succeed at trial, so ID accepting 20-30% is not itself proof of bad faith.

Notes on Subrogation:

· First Paradigm:  Insurer pays in full, subrogation follows because subrogation is contingent upon full indemnity being paid.

· Second Paradigm:  Insurer pays case in full.  Before the insurer can exercise the subrogation rights, the insured releases the tortfeasor.  The insured becomes liable to the insurer for the full amount (West of England v. Isaacs)

· Third Paradigm:  Insured is fully indemnified but then sues the tortfeasor and recovers.  Here the insured holds that money in trust for the insurer (equitable rights) – this is a grey area.  The insurer pays the loss in full but it’s the insured who sues the tortfeasor and recovers.

· Fourth Paradigm:  Insurer makes a payment, but it is not enough for full indemnification.  The insured has not been fully indemnified for the loss, may have been underinsured in the first place. E.g. the insured’s loss is $200K, insurer pays out $100K.  Court treats this situation differently.  The insured can still sue the tortfeasor for $200K (full amount lost). Insured sues and wins full damages. Insured now has been more than fully indemnified – this is double recovery.  Money gets impressed with trust and insurer can make claims against that trust.  Both insurer and insured are made whole.

· Fifth Paradigm:  Insured suffers $200K loss, insurer pays $100K.  Insured then sues tortfeasor and does not recover up to the full amount of the uninsured loss – say he receives $75K for a 175K total.
· Can the insured keep this amount?  YES.  The insured has not been fully indemnified and has priority. 
· If the tortfeasor is released from liability by this the insurer may claim West of England v. Isaacs, and the insured may claim Globe v. Truedell.
· Insurer may raise issue with the mala fides of the settlement with the tortfeaser, this would be difficult to prove however because the court would say it was not a K of full indemnity, essentially insurer would have to claim fraud and get entire process relitigated.
Notes on Subrogation:
· Fire Insurance Part of BC Insurance Act Provides:

Subrogation:

· 130(1) The insurer, on making any payment or assuming liability therefore under a K of fire insurance is subrogated to all rights of recovery of the insured against any person, and may bring action in the name of the insured to enforce those rights.   
· (2) If the net amount recovered after deducting the costs of recovery is not sufficient to provide complete indemnity for the loss or damage suffered, that amount must be divided between the insurer and the insured in the proportions in which the loss or damage has been borne by them respectively.  
At CL insured gets first crack on the settlement – the insured gets to be made whole first.  BUT this section suggests that the amount must be divided between the insurer and insured.

Rules of subrogation have been significantly modified by statute.  
For past 75 years any subrogation under property policy included subrogation for fire. 
Now it appears that any multiperil policy is NOT a policy of fire insurance.  An insured can rely on s.130 rights IF they were adopted in the insurance policy – a specific subrogation provision within the policy
Farrell Estates v. Canadian Indemnity, BCCA 1989:  As a matter of statutory interpretation, word “subrogation” in this section entailed as at CL the rights of the insurer to share in the recovery, and to commence an action for recovery, but not the right of the insurer to exclusive conduct as against the insured, of an action for recovery.
“Subrogation” as used in the statute is not the same as it is used in the common law, subrogation in common law gives 3 rights:  (1) right to start action (2) right to conduct action (3) right to share in proceeds of recovery. In this statute the insurer has the right to start the action and also has the right to share in the proceeds, but if the insured has not been fully indemnified yet he has an interest still and the insured gets carriage of the action.

While the insurer’s right of subrogation is contingent upon the Insured having been fully indemnified, subrogation will be allowed under a valued policy where the insurer has paid the value amount in full, regardless of whether the valued amount reflects the actual value of the property insured: North Iron Steamship Insurance Association v. Armstrong and Others, 1861.
Glynn v Scottish Union: Basic idea is that insurance is a K of indemnity. Can contract to create a “valued” policy whereby the ID does not have to prove the extent of the loss, the pre-agreed sum is paid out on the ID showing that event occurred giving rise to IR’s liability to pay. However, just b/c it is a valued policy does not mean that it is not a contract of indemnity for the purposes of subrogation (unless the parties have indicated that it is not a contract of indemnity), and if the ID recovers from another party, the ID has to refund the IR to that extent. When have insurance against it raining on carnival day the IR pays out fixed amount and that is not a contract of indemnity. Same may be true for life insurance.  
Indemnity may also limit insurer’s recovery – Yorkshire Insurance Co v. Nisbet Shipping, 1962:  ship insured for £72 000 suffered total loss.  Insurers paid full amount under policy. Insured bought action in Canada for the loss of the ship, recovered £127 000, judge held doctrine of subrogation only entitled the insurers to recoup the £72 000 they paid and were not entitled to benefit from the currency fluctuation when the pound devalued. 
Bars to Subrogation:
Historical Information:

· Major rule that an insurer under a policy cannot subrogate against its own insured, makes sense only if talking about 1 insured. i.e.  If I caused the damage, you can’t subrogate me to make me pay you (insurer) back.

· If there are two insureds insured under the same policy (same K) then 1 insured will be immune from subrogation when it has caused a loss to the other insured.

· This is CL rule applied in all major Commonwealth jurisdictions, they all explain it different ways

· UK:  To defeat the possibility of ‘circularity’ – the notion that an insurer could conceivably insure against property & liability – if suing own insured, would still be liable for that insured and basically suing self.

· In Canada this rationale was created mainly by the SCC in Commonweatlh Construction v. Imperial Oil.  SCC fell back on the concept of insurable interest & when 2 insureds under the same policy have a parallel insurable interest in the property, thus have an identity of interest – law treats as one entity.
Examples:

· 1.  Builder’s risk policy/course of construction policy:  idea here is that in construction of a project, all sorts of accidents can happen that might damage the property.

· Insureds don’t want to waste time fighting over these, so everyone on the site becomes insured under a COC.  The litigation arises about a particular company whose negligence results in damage to the project within the definition of “insured”.

· If yes, then they are immune from liability i.e. the joint policy covers it.
· If no, then liable and their own liability insurer pays.

· Suppliers of products who never visit the site, they do not contribute expertise but fall within the chain of creation of something, but are not considered insureds under COC because too arms length away.

· Security guard who is not watching when fire burns everything down – not an insurable interest

· 2.  Tenancy agreements – covenants to insure.

· These are standard for commercial leases, if a covenant contains an agreement to insure or an agreement to pay rent that covers the cost of insurance that covenant effectively acts to transfer the risk of loss.

· E.g. I have covenant to buy fire insurance and I fail to do so.  I will most likely be on hook.

· Landlord causes fire and I as the tenant had obligation to insure for fire, the tenant’s insurer could not subrogate against the landlord because the covenant transfers the risk to the tenant.

PART C.  PROBLEMS OF INTERPRETATION

Chapter 4:  Rules of Construction:

Consolidated Bathurst v. Mutual Boiler and Machinery Insurance Co, 1980 SCC

Facts:  
Company engaged in production of paper and wood products.  Several tubes in the heat exchangers malfunctioned and caused damage to the tubes and heaters, temporary closing of the plant became necessary.  A’s claim is not only for direct damage to tubes, but also consequential loss sustained because of the breakdown of the pipes. The A claims that the damage was caused by hydraulic hammer, or by corrosion and if so corrosion is not excluded from coverage. 
The IR refuses coverage on the basis that the harm was caused not by accident, but by corrosion which was excluded from the definition of accident. 

Expert said there was no direct evidence that the escape valve’s did not act properly, so hard to say that hydraulic hammer definitely caused it. 

Coverage:

· “Accident” shall mean any sudden and accidental occurrence to the Object, or part thereof, which results in damage to the Object and necessitates repair or replacement of the Object or part thereof, but accident shall not mean (a) depletion, deterioration, corrosion, or erosion of material, (b) wear and tear (c) leakage at any valve, fitting, shaft seal, gland packing, joint or connection (d) the breakdown of any vacuum tube, gas tube or brush (e) the breakdown of any structure or foundation supporting the Object or any part thereof, nor (f) the functioning of any safety device or protection device.

· To pay the insured for loss or damage to property of the Insured directly caused by such accident to an Object or if the Company so elects to repair or replace such damaged property.
Issue:  
Is the loss suffered recoverable considering the above definition of accident?

Held:  
TJ & CA:  damage caused by corrosion, action against insurer dismissed.

SCC: Appeal allowed, the insurer must pay for at least the cost of down time, but not for the reapir of the corroded pipes themselves. 

Ratio:  

· In interpreting an insurance contract:  
(1) Give effect to the intent of the parties when entering the K 
(2) Normal rules of construction, from the whole of the contract 
(3) Contra proferentem only applied if ambiguity persists.  
· Courts should be loath to support a construct enabling the insurer to pocket the premium without risk, or a construction that allows the insured to achieve a recovery which could neither be sensibly sought nor anticipated at the time of the contract.

· Literal interpretation is not applied if would lead to unreasonable results. 

Reasoning:  
Estey majority

· Heart of argument is that while the definition of accident does not include the events of wear and tear, deterioration, or erosion the definition does include events which succeed and which may be due to the event of corrosion i.e. A argues that while would not cover replacement of old pipe because notice that is corroded, but if have sudden breakdown partly caused by corrosion, then that is covered. 

· Light may be thrown on this interpretation difficulty by reference to a latter portion of the policy of insurance headed exclusions – in each except it says caused “directly or indirectly”, this technique was not adopted in the exclusion dealing with corrosion. 
· Definition of accident may mean that no coverage where corrosion involved, or may just mean that the cost of repairing the corrosion itself is not covered, but other losses are.

· Where ambiguity exists it will be interpreted against the author, but must first objectively decide if ambiguity actually exists: Pense v. Northern Life Assurance Co, 1907.  Two step test is followed. 
Interpretation step 1:

· Insurance is like other Ks, effect must be given to the intention of the parties, to be gathered from the words they have use, onus of proof is on each party respectively, precisely the same. Not allowed to cast doubt on the wording of the contract just because you want to decide in favour of the ID i.e. contra proferentem cannot be used in this stage to create doubt, only to resolve doubt that objectively exists.
Interpretation step 2:  

· Where ambiguity found, apply contra proferentem doctrine – if there is any doubt as to meaning and scope of the excluding or limiting term the ambiguity will be resolved against the party who has inserted it and who is now trying to rely on it.  As he seeks to protect himself against liability to which he would otherwise be subject, it is for him to prove that his words clearly and aptly describe the contingency that has in fact arisen i.e. if you want to limit liability, tell the other party clearly what that limitation is.
· This is to be applied only after trying other methods.
· Normal rules of construction lead a court to search for an interpretation which from whole of K would appear to promote or advance the true intent of the parties at the time of entry into the K, consequently literal meaning should not be applied where to do so would bring an unrealistic result or a result which would not be contemplated in the commercial atmosphere in which the insurance was contracted – example of life insurance that excluded events with “obvious risk of injury”, taken literally that would include crossing the street / driving.  
· Where words may bear two constructions, the more reasonable one, that would produce a fair result, must certainly be taken as the interpretation which would promote the intention of the parties.  Courts should be loath to support a construction which would either enable the insurer to pocket the premium without risk or that would enable the insured to achieve a recovery which could neither be sensibly sought nor anticipated at the time of the K.
Application to this case

· Clearly the heat exchangers were within the scope of the coverage. Also clear that corrosion was the effective cause.

· If the court was to accept the submissions of the respondent that the loss suffered by the insured was excluded by the definition of accident, then the insured would have purchased no coverage for what may well be the most likely source of loss, and so would be getting very little coverage for their premium.

· IR may argue that the premium will reflect the lack of coverage for corrosion, but no evidence of that here.
· Carrier also has right of inspection and the right to terminate in event that insurance carrier determines the condition of the insured machinery is such as to make it impractical to extend the coverage.
Dissent:  
· Cannot accept interpretation resulting in affording coverage to the insured for the consequential damage whether it was due to corrosion or otherwise.  In my view the only direct damage to any object in the As plant was the damage to the tubes themselves and with plain language that is excluded.

Saunders Comments:

· Estey makes point that corrosion so pervasive in this industry that if they had wanted to exclude it they would have done so very clearly.

· Saunders:  Pervasiveness of the risk should not have anything to do with the interpretation exercise.  If it is pervasive risk, it is not a peril, but more like a business risk.

· Could be such a high risk that the insurer cannot afford to take on the risk – we need to examine the premium and consider if it is not very high there is a discrepancy.

Notes

· Modern approach to interpretation of contracts concentrates on giving effect to the reasonable expectations of the parties.  In US insurance law, reasonable expectations the courts give effect to tend to be those of the Insured exclusively, explained below in the dissent of Cory.

Brisette Estate v. Westbury Life Insurance Co., 1992 – SCC

Facts:  
Husband and wife with life insurance policies.  Husband kills wife, claims her cashola.  Considers the reasonable expectation doctrine.

Reasoning:  
Majority:  
In interpreting an insurance K the rules are to be applied as follows:

1.  Court must search for interpretation from whole of the K which promotes the true intent of the parties at the time of entry to the K.

2.  Where words are capable of two meanings, the meaning that is more reasonable in promoting the intention of the parties will be selected

3.  Ambiguities are construed against the insurer.

4.  An interpretation which will result either in a windfall to the insurer or an unanticipated recovery to the insured is to be avoided – see Consolidated Bathurst.
Dissent:  
· In US “reasonable expectations” have been applied in the interpretation of insurance Ks. 
· Generally the aim is to make certain that the insurance policies provide the coverage which the insured can reasonably expect to receive.  
· Three variations of the doctrine of reasonable expectations (in increasing favour to ID):

(1) Doctrine applied wherever there is an ambiguity in the policy of insurance and ambiguities are resolved in favour of the insured in order to satisfy his or her reasonable expectations. 

US courts have held that insurance Ks are contracts of “adhesion” and therefore ambiguities contained in them should be resolved in favour of the insured.  “adhesion” means:

· Drafted by one party to the transaction

· On a form regularly used by the drafter

· Presented to the adherent on take or leave basis

· One in which adherent enters into relatively few such K’s compared to drafting party

· Principle obligation of adherent is payment of money.

(2) Operates to provide that the insured is entitled to all the coverage that might reasonably be expected to be provided under the policy – only clear and unequivocal manifestations of the company’s intent will defeat the expectation. So unlike (1), this version does not first need an ambiguity.
(3) Even broader – Objectively reasonable expectations of applicants and intended beneficiaries regarding the terms of insurance contracts will be honoured even though painstaking study of the policy provisions would have negated those expectations.

· Dissent does not pick an approach to follow slavishly, but really just explains these three versions to show how far some courts have gone to advance the reasonable expectations of the parties.  [Although not in the case book, I assume that the dissent was based on giving effect to the reasonable expectation of the parties].

Reid Crowther & Partners Ltd. v. Simcoe & Erie General Insurance, 1993 – SCC

Facts:  
· A (Simcoe) insured the R engineering firm (Crowther) under master policy through 10 consecutive policy periods from Oct.1, 1971 – Oct.1, 1981.  
· Under terms, Simcoe agreed to indemnify Crowther against liability to third parties. It was a “claims-made” policy in that obligation to indemnify arose only where a claim was first made against the insured during the policy period – Obligations depended on when claim was made rather than when the negligent act giving rise to the claim occurred.

· Part I, IV – Policy period, territory:  This policy applies only to errors, omissions or negligent acts which occur …(a) during the policy period and then only if claim is first made against the insured during the Policy period, or (b) which occurred prior to the effective date of the Policy and then only if claim is made during the Policy period provided: (1) no insured had any knowledge of such prior error, omission or negligent act at the effective date of the policy…

· Part IV:  Conditions: I:  Notice of Claim or Suit:  The insured shall, as soon as practicable after receiving information as to his alleged errors, omissions or negligent acts, give written notice thereof to the Company with full particulars of any claim arising therefrom…If suit is brought, the insured must immediately forward to the Company every summons or other process received by him.

· Crowther entered K with Manitoba Water Service Board to design, supervise construction of sewer system.  
· Work was done 1974-1976.

· In 1978 Crowther agreed that the installation was improper, acknowledged inadequate service, remedial work carried out, first claim against Simcoe.  
· More bad work discovered Sept.25, 1981. On Oct.1, the same day the “claims –made” policy expired (well it was not in force any longer on that day), notice of this claim was sent from Crowther’s Winnipeg office to its Calgary office. The Calgary office then notified the IR on Oct.5 arrived, the same day it actually received the notification from its Winnipeg office.

· Simcoe refused to indemnify for the second claim, saying that it was outside the claims made period.
Issue:  
(1) Where claim is made under a policy and compensation for additional damage arising from the same act of negligence is subsequently demanded after the expiry of the policy, does the additional damage constitute part of the first claim?

(2) If the subsequent demand for compensation does not constitute part of the first claim, but instead forms a separate claim, on the facts of this case was that separate claim made within the policy period?

Held: 
Yes, forms part of first claim, yes made in policy period.

Ratio: 

Interpretation – look to words of document, contra proferentem, broad construction, where ambiguous give effect to reasonable expectations.  

Reasoning:  
Initial comments

· [Don’t mix up part IV clause I and part I clause IV – seems that McL may have mixed them up in para 36].

· Insurance policies are either occurrence, claims made, or hybrid – this is how you set the temporal limit of the insurance coverage.  
· Issue is always what the particular policy dictates regardless of what it is called. 

· Claims made policy is cheaper and more readily available because it has inherent gaps in coverage.

· Issue of fairness arises only if the insured is not aware he is buying more risky policy.
· On its face this is a claims-made policy, but possesses attributes of occurrence policy as insurer seeks to get advantage in excluding coverage for claims arising from some negligent acts which occurred prior to the effective date of the policy i.e. those claims that the ID knew about before the claims based policy started.
· Also, the ID is required to give prompt notice of “his alleged errors”, and McL says that this is kinda like having to give notice when the negligence occurs regardless of whether a claim has actually been bought against the ID, which is what is required under Part IV, Clause 1. 
Issue 1

· Does the word ‘claim’ in Part I, Clause IV of the policy include a demand for compensation made after expiry of the policy for error, omission, negligent act for which prior demand was made in policy period?

· [I see this as an issue of, must you give notice of the event giving rise to the claim, or notice of the claim itself, Part IV, Clause I seems to require both].
· Court must examine particular circumstances to determine if events in question fall in terms of particular policy.
· General principles of interpretation include:
1.  Contra proferentum rule

2.  Principle that coverage provisions should be construed broadly and exclusion clauses narrowly

3.  Desirability, at least where policy is ambiguous, of giving effect reasonable expectations of the parties.

· If was true claims based policy Simcoe would be better situated, but by straddling the fence raises the contrary suggestion that the act or omission from which the claim arises is a matter of considerable importance.

· [Note that the chain of claims-made policies from Simcoe were in force from 1971-1981, the period in which the negligence occurred, just a question of whether the claim was made after the final policy expired, and McL is saying that because it was hybrid, the fact that the policy was in effect when the negligence occurred is relevant, although if it was true claims made it would not be].

· Are a number of provisions that indicate when the event occurred (as opposed to when the claim was made) is relevant:

· If event occurred before, must examine if ID knew about it on start date.

· Claim in Part I, Clause IV seems like it may refer to the negligent act, not the filing of the action. i.e. required to give notice regardless of whether action started, and the heading of the section is “Notice of claim or suit”.
· Part I, Clause IV, they did not use the word “the” before “claim”. If they had then would seem that the claim would be confined at that day. But leaving it open they allowed for an interpretation of “claim” that included subsequent claims.
· Ambiguities interpreted in accordance with contra proferentem rule militate in favour of adopting an interpretation that favours the insured, means that ID is covered.

· Rule of broad construction also suggests that ID is covered. 

· Reasonable expectations – Consider this when there is an ambiguity. Minimum expectation is that insurance plans will provide continuous coverage i.e. if you have successive plans in place, at least one should always apply. So assume that Crowther had taken out another policy starting Oct 1, 1981: Simcoe would have said cannot claim under previous policy b/c not submitted in claims period (i.e. was late), and cannot claim under new policy b/c that is a claim you already knew about. So Crowther has no remedy if they find out about claim at last minute on previous policy, but then are unable to give notice before the deadline ends. This is unreasonable and cannot have been the intention of the parties. 

· So say that the additional claim for the same negligence is still covered, even though submitted the claim a few days late. 
Issue 2 - If it was a separate claim, was it made in policy period?

· Simcoe could have included a formal written requirement for coverage to be triggered, having not done so it must accept the facts and circumstances may establish a demand or assertion of liability sufficient to constitute a claim i.e. Simcoe could have written in a writing requirement for additional claims on the same negligence. 
Chapter 5:  Business Efficacy:

Indem. Insurance Co. v. Excel Cleaning, 1954 – SCC.

Facts:  
Excel cleaning was a portable (on location) cleaning service going to the houses of clients and offering services in house.  Had third party insurance with Indemnity, and an exclusion read:

(g) Policy does not apply to damage to or destruction of property owned, rented, occupied, or used by or in the care, custody and control of the insured.

In process of cleaning a carpet, damage occurred to the carpet.  Insurance company refused to pay out on the basis that the ID was at the relevant time in the care, custody and control of the carpet.

Issue:  
By cleaning the carpet in the course of work at the clients house was the ID in the care, custody and control of it and therefore excluded.

Held:  
No, appeal dismissed, the IR must pay. Reading the exclusion to prevent coverage in this case would mean they had no insurance.

Ratio:  

If there is more than one way to read an insurance contract, and one of the ways means that the insurer is insuring essentially without a real risk of loss, the other interpretation should be used in favour of the Insured.  A court should not read an insurance contract in a manner that would allow the insurer to pocket the premium without risk.

Reasoning:

Rand:  
· This case is not within the exclusion.

· The ID was dealing with the rug, but did not have control in a proprietary sense, custody was not transferred.

· To have care, custody and control, would have needed to have more responsibility and control than that present when just cleaning it. 
· The property remains within the exclusive care and control of the owner.  Custody was not transferred, the only care called for was in the execution of the service, not toward the property as such, no control was intended.

Estey: 

· If excluded the loss in this case, there would be little coverage left.

· Other exclusions in the contract cover things that would not occur during a regular job by the ID e.g. damage at the ID’s premises, property damage caused by aircraft etc.

· This was a general policy, not one tailored to the ID’s business in this case. 
· The care custody control in clause g must be determined by construing the words upon a reading of the contract as a whole and with particular reference to the coverage purchased by the insured.

· “In the care, custody and control” means that must have physical possession of the chattel.  
· It does not appear that here the respondent has assumed any responsibility in respect to preservation, safekeeping, protection, direction or domination, as contemplated in the phrase "care, custody or control" as used in clause (g). 

· Such a construction would largely, if not completely nullify the purpose for which the insurance was sold – a circumstance to be avoided so far as the language used will permit.
Cartwright dissent

· No authority required for the propositions that the policy must be construed as a whole and that the words used are to be understood in their plain, ordinary and popular sense.  Interpreting these words in their popular sense, the R had care control of the rug.

Andreas Pizza Mill Ltd v. Sovereign General Insurance Co., 1997: BCCA.

Facts:  
· Pizza joint had fire and business interruption insurance.  Warranty clause read:

· “in consideration of the premium charged it is agreed that during the policy period the burglar alarm system installed at the insured’s premises will be maintained in proper working order and connected at all times when the premises is not open for business”

· Alarm system was installed, but then on night of fire, son forgot keys and did not set the alarm.  
· Insurance co contends that connected can only mean activated, and because the system was not activated the warranty was breached and any other interpretation would defeat the obvious purpose of the warranty.  
· R submits “connected” means “physically connected” and the system was physically connected at the relevant time even though the sequence of numbers had not been punched into the control panel to activate the system, if this was not the case then the system would be tripped by employees on the premises before or after hours when the restaurant is not open for business, but preparing for business. 
Issue:  
What is the meaning of “connected” as used in the warranty clause?

Held:  
Means physically connected, any other reading would not make sense and would mean staff could not be on premises before opening or after closing.

Ratio:  

Insurance contract remains a contract, and in the event of two possible meanings the court will look to see which promotes the parties intentions and is the most reasonable promoting a sensible commercial result.
Reasoning:  
DISSENT:  HALL:  
· Go through Bathurst and Reid Crowther & Partners v. Simcoe, then go to “reasonable expectations of the parties” – such language could be considered perhaps as analogous to adopting that construction which would give business efficacy to the contract.  This is common approach taken by the courts to the construction of all commercial contracts, namely to construe the language having regard to the purposes and factual context of the K.  Undue refinement or any over technical approach would be in neither the interest of the insured or the insurer.

· The construction urged by the A is commercially sensible and in accord with the expressed intention of the parties as reflected by the language of the K.

· Only apply contra proferentem when there is ambiguity and there is none here. 

· Seems to say that it would be OK for the alarm to not be activated when the store is closed but the employees are still there, but that the alarm must be on when everyone goes home. [I agree with this, but Finch says that connected must mean either activated or wired up, and have to pick between these choices, and can’t be activated b/c what about after hours when employees still there, so must mean connected, so there was no breach of warranty].

Majority:  FINCH. 
· Case turns on whether connected means activated or just wired up.

· In deciding which of the two meanings would promote or give effect to the parties’ intentions, the court will endeavour to find the most reasonable one, and one which promotes a sensible commercial result.  
· If both are reasonable then the language will be interpreted in the way most favourable to the insured, and against the insurer, as the author of the language or at least the person in control of the contract’s content.

· To require the system to be activated at all times when the premises were not open for business would effectively eliminate the possibility of employees working before or after business hours – this is so because the motion sensors would repeatedly trigger the alarm whenever an employee passed the motion sensor.  It would not make sense for the K to be read this way.  

My question

What about causation – would still have been a fire even if burglar alarm was set? Seems like they are saying that if breach warranty, then that may mean lose coverage even if breach of warranty unrelated to the loss. 

Grace Farms  

Manure truckload spills.  Big A turns to liability insurer which says there is pollution exclusion so is not covered because polluted another’s property.  Court says that yes they polluted with manure, but their business is manure so how could there be a pollution exclusion for someone in the business of spreading manure.

Palliser Regional School Division v Aviva Insurance (ABQB)
Facts:
Pollution case.  Palliser coal mining town in Alta that was mined out.  3rd parties without knowledge of the School District removed topsoil exposing the coal bed.  Wind blows coal dust into subdivision.  

Neighbours sue the School Board, they go to insurer.  IR tries to rely on pollution exclusion. 

Neighbours are suing partly for inadequate remediation of the problem by Palliser.

Issue:
Can the IR rely on the pollution exclusion?

Held:
No.

Ratio:
Court will ignore plain meaning of contract when it suits them.
Discussion:
· Court agrees that coal dust is a pollutant under the definitions of pollution in the policy.

· General coverage provisions apply, but does the exclusion also apply such that Aviva does not have duty to defend?
· Kellogg Canada v Zurich: floor sealant fumes got into water and ruined cereal – IR successfully relied on pollution exception. Court distinguishes that b/c here Palliser did not cause the soil to be removed. [Not sure if Kellogg dealt with first party insurance, or it was the flooring contractors insurance that was in issue]. 

· In Kellogg the pollution was caused by the business activity of Kellogg [in requiring a floor (?)], but the coal dust was not cause by Palliser School. 

· Consider the business of the school district: what type of pollution reasonably would be in the contemplation of the school and the insurer when the insurance was purchased – likely only the risks necessarily incidental to running a school.  
· The pollution that occurred here was not in contemplation of the parties so the court interpreted the clause not to protect this type of pollution.

· The pollution clause was to indicate that this policy was not designed for those in business with day to day risk of pollution, they should get a special pollution policy. But it does not prevent recovery where the ID is not daily at risk of polluting [this is a stretch].

· Quotes Scalera and Bathurst and discusses contra proferentem and reasonable expectations and that should not apply literal meaning when it would give an unrealistic result that would not have been in the contemplation of the parties.

· Said the pollution exclusion was not directed at occurrences outside of those reasonably contemplated by the parties arising from the operations and activity of the ID. 
Notes

· Saunders says this is debatable – Don’t you just fall back on the K language which would cover this pollution?

· Palliser seems to say a very “out there” risk, beyond the normal operation of the parties is not going to be insured, and will only let an exclusion kick it if the peril is pervasive to the operations of the insured, does this not contradict Bathurst: here for the risk to be excluded it has to be pervasive, in Bathurst they tried to exclude a pervasive risk but did not succeed. 

· This is a decision driven by result rather than analysis.

Chapter 6:  The Proximate Cause Conundrum:

· Arises in 2 contexts:  

1.  Is the loss covered in the insuring agreement?
2.  Does an exclusion apply?
· In a named peril policy the insured has to show the loss was caused by the named peril.  There has to be causal connection between the peril and the loss.

· Causation in 2 senses:

1.  Concurrent causes:  When you have two perils that are independent of each other and they act at the same time to cause the loss

2.  Serial causes or chain of causation – lightening – fire – explosion:  Policy against fire so this is covered?

· Courts fall back on proximate cause notion:  Has the peril played a sufficient causal role in producing the loss for the court to recognize it as having significance?
· None of the cases on proximate cause seem relevant any more.

Leyland Shipping Co. Ltd. v. Norwich Union Fire Insurance Society, 1918 – HoL.

Facts:  
Ship torpedoed, two large holes made.  Then brought in harbour and moored, gale came up and she was bumping the quay. Fear that ship would sink and so block the Quay which was needed for the rest of the war. So they moved her outside the harbour, a lot of wind and sea. 
The ship was listing b/c of the torpedo damage having filled part of it with water, so at low tide it touched the bottom, and due to the weakness b/c of the torpedo holes, there was considerable strain, bulkhead crumbled and she was then a total loss.  
Policy:

“warranted free of capture, seizure and detention and the consequences thereof, or of any attempt thereat, piracy excepted, and else from all consequences of hostilities or warlike operations, whether before or after decimation of war”

Plaintiffs said was lost by perils of sea, Ds said was consequence of hostilities or warlike operations and thereby excluded.

Issue:  
Were there enough intervening factors to say the ship was not sunk by torpedo? 

Held:  
No, the torpedo was the cause, exclusion applies.
Reasoning:  
· The fact that attempts were made to obviate the natural consequences of the injury inflicted by torpedo does not introduce any break in the direct relation between the cause and its effect in the shape of damage suffered.  Loss of ship was due to torpedo.

· Everything after the torpedo strike was just an attempt to save the ship.

· Should not put accent on word “proximate”, instead look at K as a whole and ascertain what parties really meant.  
· To treat proxima causa as cause that is nearest in time is out of question.  Chain of causation is handy expression but the figure is inadequate.  
· Causation is not a chain but a net. [If was a chain then could say that the final cause was most proximate – but this is wrong. Instead it is a net:] At each point (influences, forces, events, precedent and simultaneous) meet and radiation from each point extends infinitely. Then have to pick the node which is the most central and important. 
· Cause that is truly proximate is that which is proximate in efficiency.

· Common sense indicates that the torpedo that was the cause of the loss, cannot just consider the events most recent to the final loss.
· Marine Insurance Act (1906) said that IR was not liable for loss “not proximately caused by a peril insured against”. 

Ford Motor Co v. Prudential Association, 1959 – SCC.

Facts:  
· Dec.3 employees of Ford walked out, resulted in whole plant being shut down, operations ceasing.  No employee entered until Dec.14.  There was no heat or electricity in the buildings and windows were left open.  
· The windows were electrically operated and could not be closed until the powerhouse was back in operation.

· Snow, rain, freezing conditions resulted in serious damage to the plant machinery and work in process.

· Consequent loss of profits and business interruption after the resumption of work, all claimed under the policies.

· Coverage extended to “direct loss or damage to property covered under said Fire policy caused directly by the after noted additional perils” one of which was riot defined as:

· 6.  Riot:  The term “riot” shall in addition to Riot include open assemblies of strikers (inside and outside the premises) who have quitted work and of locked out employees”

· but there was an exclusion under this paragraph:
(c) Loss due to physical damage to the property insured caused by cessation of work or by interruption to process or business operations or by change in temperatures, whether liability in respect thereto is specifically assumed now or hereafter in relation to any peril or not.

Issue:  
Was the damage “caused by cessation of work or by interruption to process or business operations or by change in temperature” and so excluded by the exclusion clause?

Held:  
TJ: restricted the meaning of the exclusion clause and allowed recovery.

CA: said the exclusion clause applied and that the parties would have known that work would be interrupted and the temp would drop, but that they agreed that those were excluded, only other harms (such as the broken gate in this case) were covered. 

SCC: The damage was properly excluded despite the fact it was caused by a riot that fell within the definition of riot. SCC basically follows CA reasoning.
Reasoning:  
· The conduct of the employees did amount to a riot, but does the exclusion apply?

· The problem is not solved by mere determination that riot was the proximate cause of the loss.  Causation is not being considered in the abstract but in relation to a claim for indemnity under an insurance policy which contains an exclusion.  
· Liability for causation by riot is limited by exceptions.  Seems clear that the parties had this in contemplation, so they put in limits on liability.

· ID says that since riot brought causes enumerated in 6c into being, thus the riot is the proximate cause of the loss, and 6c causes are to be disregarded.  This is merely another way of saying that the 6c clauses are only to be regarded if they are the result of a cause other than a riot or another covered cause.  Lines of authority very clearly against this (fire causing explosion, insurer responsible for fire damage only when there is an explosion exclusion). So just b/c excluded causes would not have arisen but for the non-excluded causes, the exclusion clause still operates.
· There were multiple causes acting at the same time e.g. cold weather and riot, but even if cause in exclusion cause is not the proximate cause, the exclusion clause will still operate.

· Liability for what the court holds to be the proximate cause of the loss may be negatived by a properly framed clause of exclusion and it seems if it is found as a matter of construction that the causes specified in the clause of exclusion apply, it is of no significance whether these are referred to as proximate causes or simply causes.

· Said Leyland (torpedo ship) was a warranty case not an EC case: there have to decide if are in the warranty. Warranty said if it is perils of the sea we will cover. So had to decide if the proximate cause of the loss occurred by perils of the sea which is the cause against which the warranty was given. But here there is general coverage for riots, and then specific exclusions, so just have to decide if the excluded causes are acting, not whether one of the excluded causes was the proximate cause. [Not sure this makes sense, see Venn diagram on p139 case book: Leyland = two separate circles: perils of sea and war and must pick one, this case = stop work / temperature circle nested within riot, so that are in riot is not relevant if are in stop work/ temperature circle].

· Claim is to be rejected because as a matter of construction it is impossible to read into the exclusionary clause that it does not apply if the excluded clauses would not have arisen but for the covered cause.

Note

So two things involved – the riot, and the change in temperature causing damage.  Saunders says this stands for the proposition that if a loss was caused by an excluded peril, the whole of the loss is excluded.

Wayne Tank and Pump v The Employers’ Liability Assurance Corporation (Eng CA 1974)

Facts:
· P had 3rd party policy (public liability policy) for certain specified types of accident. 
· Exception clause for “damage caused by the nature or condition of any goods... supplied by” the plaintiffs. 
· P installed certain electrically operated equipment at H Ltd's factory. The equipment was wholly unsuitable for its purpose and was a potential fire hazard. 
· Employee of the plaintiffs switched it on, although it had not yet been tested, and left it unattended throughout the night. In consequence a fire broke out causing extensive damage to the factory. 
· In an action for breach of contract H Ltd were awarded some £ 150,000 damages against the plaintiffs. In that action it was found that the two causes of the fire were (1) the dangerous nature of the equipment, and (2) the conduct of the plaintiffs' employee in switching it on and leaving it unattended. 
· The plaintiffs claimed indemnity from the defendants under the policy in respect of their liability to H Ltd. 
· It was common ground that the fire was an 'accident' within the terms of the policy.

· P had many insurance policies, and then a residual insurance policy to cover any gaps. P recovered on the residual policy, and in this action the residual IR sues in the name of P to claim against the employee policy that P had.

Issue:
Could the IR rely on the exclusion?
Held:
Yes, the defendant IR was entitled to avoid liability under the exception clause, and accordingly the claim failed
Ratio:
Proximate cause is the cause proximate in efficiency, not necessarily in time, and the proximate cause is to be determined by common sense.

But that is not critical b/c if one of the causes is in the exclusion clause, the exclusion applies.
Discussion:
Denning

· Once the equipment had been installed in H Ltd's factory it constituted goods 'supplied' by the plaintiffs within the exception clause. 

· It was not necessary to show that the contract with H Ltd had been completed or that the property in the equipment had passed to H Ltd in order to establish that the equipment had been 'supplied'

· The exception clause was applicable because the damage had been 'caused' by the dangerous nature of the equipment supplied since it had been the proximate cause of the fire.

· There were two causes of this disaster. 

(1) The first cause was the conduct of Wayne Tank in supplying the useless and dangerous material called durapipe coupled with a useless thermostat. That installation was completely unsuitable for the purpose. It was a gross danger, because, when heated up, the durapipe would sag, the wax would escape, and, the whole thing would go up in flames. 

(2) The second cause was the conduct of Mr Duncan, the servant of Wayne Tank, in switching on the heating tape and leaving it unattended throughout the night and at a time when the installation had not been tested

· For the purposes of insurance law, in cases where there were two competing causes, the dominant or effective cause was to be taken as the proximate cause even though it was more remote in point of time.

· The cominant and effective cause of the fire was the dangerous nature of the equipment rather than the conduct of the plaintiffs' employee which had merely precipitated the fire. Leyland Shipping applied.
· Rejects novus actus inverveniens and says the employee was just the trigger.

· In any event, in cases where there were two causes of a loss, one within the general words of the policy and the other within an exception clause in the policy, the insurers were entitled to rely on the exception and were not liable for the loss.

· General words (coverage provision) always have to give way to particular provisions (exclusion clause).
Cairns

· I think that the man in the street, if asked what caused this damage, would be far more likely to say 'They supplied faulty equipment' than to say 'They ran the system without testing it'.
· Well-known type of case where an industrial accident activates latent arthritis and the resulting disablement is always considered to be caused by the accident – Cairns just states this to be the rule in those cases, does not say why it is different in this case – just says use common sense test on the facts of each case.

· Another case mentioned in argument in this court was Lawrence v The Accidental Insurance Co Ltd. Mr Lawrence had had a fit and had fallen on to a railway line and been killed by a passing train. It was held that his death was due to an accident which was covered by a policy rather than to a fit, which was within the exceptions; and that appears to me to be in accordance with the common sense approach. If anybody had been asked 'How did Mr Lawrence meet his death?' and had named a single cause for it, he would have been much more likely to say 'He was run over by a train' than to say 'He had a fit'.
· If one cause is within the words of the policy and the other comes within an exception in the policy, it must be taken that the loss cannot be recovered under the policy.
Roskill

· I unhesitatingly accept counsel for the plaintiffs' submission that, it being conceded that, apart from exception (5), the loss falls within the policy, it is for the defendants to bring themselves clearly within the exception. If they cannot do so, the defence fails and the claim must succeed.

CCR Fishing Ltd, and Bank of Montreal v. British Reserve Insurance Co, 1990 – SCC.
Facts:  
Fishing vessel sank, while in harbour, as a result of sudden ingress of sea water due to 
(1) Failure due to corrosion of cap screws permitting water to enter the engine room 
(2) the failure to close a valve which would have stopped the ingress of water.  
Insurance policy, which covered perils of the sea, was defined in terms that has been used last 200 yrs:

· Touching the Adventure and Perils which we the Assurers are contended to bear and do take upon us in this Voyage, they are, of the Seas, men of war, fire, enemies, pirates, rovers, thieves, jettisons…and of all other perils, losses and misfortunes that have or shall come to the Hurt, detriment, or damage of the said goods and merchandises and ship…

Insurance Marine Act, R.S.B.C. 1979:

· Included and excluded losses:  
· 56(1) Subject to this act and unless the policy otherwise provides, the insurer is liable for any loss proximately caused by a peril insured against, but, subject as aforesaid, he is not liable for any loss which is not proximately caused by a peril insured against

· (2) in particular (a) not liable for loss attributable to the willful misconduct of the assured, but, unless the policy otherwise provides, he is liable for any loss proximately caused by a peril insured against, even though the loss would not have happened but for the misconduct or negligence of the master or crew.

· (b) Unless provides otherwise, insurer on ship or goods is not liable for any loss proximately caused by delay, although the delay is caused by a peril insured against

· (c) Unless the policy otherwise provides the insurer is not liable for ordinary wear and tear, ordinary leakage and breakage, inherent vice or nature of the subject matter insured or for any loss proximately caused by rats or vermin or for any injury to machinery not proximately caused by maritime perils.

The Policy, read in combination with s.56, provides coverage for “perils of the sea” which is defined as: “only fortuitous accidents or casualties of the seas.  Does not include the ordinary action of wind and waves”.

Issue:  
Was the sinking of the vessel a loss proximately caused by a “peril of the sea”?  This depends on whether the sinking was a fortuitous accident or casualty of the sea within the definition of the act.

Held:  
TJ:  Accident caused by both actions (valve and cap screws), both negligent, so covered.

CA: imposed extra requirement of foreseeability, found that the cap screws were the proximate cause, and that sinking was not a foreseeable consequence of using the wrong cap screws, and that the loss was not caused by a peril of the sea, so denied coverage. Dissent said proximate cause was leaving the valve open, and that was a peril of the sea, so would have ordered coverage.

SCC: Is coverage. The loss of the vessel would not have occurred but for the negligent act of leaving the valve open, so is included.
Ratio:  

It is sufficient to bring the loss within the risk if it established that viewed in the entire context of the case, the loss is shown to be fortuitous in the sense that it would not have occurred save for an unusual event not ordinarily to be expected in the normal course of things.
Reasoning:  
· Elements of what constitutes peril of the sea are twofold: 
(1) Cause of loss must be fortuitous – in the sense that it is not caused intentionally nor is the inevitable result of deterioration caused by normal action of waves, wind, time.  
(2) Must be “of the seas” in the sense that damage is damage that would not have occurred in an accident on land. Striking a rock and sinking would not be a peril of the sea, b/c that could not occur on land.
· Here damage caused by ingress of water so “of the sea” is met. –The question is whether the accident itself,  here the sinking of the ship, is one that could only occur at sea. The fact that the triggering event like corrosion in this case, could occur on land, does not mean that the actual accident was one that could occur on land. So this was an accident of the sea.
· Failure of bolts cannot be viewed as ordinary wear and tear, there was nothing ordinary about the failure of cap screws, the corrosion was caused extraordinarily by the negligent use of the wrong type of bolts. That negligent act means that it was fortuitous. 
· Ordinary corrosion would be wear and tear, but this was extraordinary corrosion that occurred b/c the wrong bolts were used.

· Inherent vice in context of marine insurance refers to loss stemming from qualities inherent in the thing lost – failure of bolts cannot be said to result from purely inherent qualities of the ship.  The loss was fortuitous, in the sense that it was not the inevitable product of a quality inherent in the vessel. [Saunders thinks this is too restrictive a reading].

· “even if one were to assume that the proximate cause of the sinking was the failure of the cap screws, that would not assist the respondents, since the cause of that failure was not ordinary wear and tear or inherent vice, but the fortuitous negligence of the repairers”.
· It is wrong to place too much emphasis on the distinction between proximate and remote causes in construing policies such as this.  
· Do not read s.56 as limiting the cause to a single peril: “several factors may combine to result in a loss at sea.  It is unrealistic to exclude from consideration any one of them, provided it has contributed to the loss.  What is essential in order to establish that the loss is "fortuitous" is an accident caused by the intervention of negligence, or adverse or unusual conditions without which the loss would not have occurred.  This is the shared idea which underlies the exclusion from coverage of damage due to ordinary wear and tear or inherent vice”. 
· “On this reasoning it does not matter if one of the causes of the loss is ordinary wear and tear or inherent vice, provided that an efficient or effective cause of the loss – one without which the cause would not have occurred – was fortuitous”.  
· It is not disputed here that had the valve been closed as it should have been the vessel would not have sunk, thus the loss in all the circumstances of the case was fortuitous.
· Question of whether insurance applies to a loss should not depend on metaphysical debates as to which of the various causes contributing to the accident was proximate – apart from the apparent injustice of making indemnity dependent on such fine and contestable reasoning, such a test is calculated to produce litigation.  
· It should be sufficient to bring the loss within the risk if it is established that, viewed in the entire context of the case, the loss is shown to be fortuitous in the sense that it would not have occurred but for an unusual event not ordinarily to be expected in the normal course of things.
· Loss here was a result of a fortuitous accident related to or of the sea, hence within the coverage.  It is my view that in determining whether a loss falls within the policy, the cause of the loss should be determined by looking at all the events which gave rise to it and asking whether it is fortuitous in the sense that the accident would not have occurred “but for” or without an act or event which is fortuitous in the sense that it was not to be expected in the ordinary course of things.  
· This is preferable to the artificial exercise of segregating the causes of the loss with a view to labelling one as proximate and the others as remote.  
· On this approach, the loss here falls within the policy as the loss would not have occurred but for the negligent act of leaving open the valve.

· “neither negligence nor foreseeability is necessary to bring a claim within the concept of "perils of the seas."  As noted earlier, the only two conditions for recovery are (1) "a fortuitous accident or casualty" which is (2) "of the sea". So CA was wrong to impose extra condition of foreseeability. 

· Quote from Arnould’s textbook which was mentioned in obiter: “a defence of wear and tear or inherent vice is applicable to cases where the loss is attributable to a general debility of the vessel such as to make it plain that the loss was a certainty, whatever the state of the weather or the sea, but that the defence is unlikely to prevail in cases where there is a sudden failure of a part of the structure, even though this may have long-standing causes, or be due merely to metal fatigue, and though the weather and sea conditions at the time may be in no way unusual or extreme” [I don’t get this really – seems to say that if has long standing fatigue, and then sinks suddenly, that would not be wear or tear or inherent vice].
539938 Ontario Limited, Roys Electric, Zubs. v. Derkson & Guardian, 2001 – SCC.

Facts:  
Contractor was hired by Bell Canada to lay line for them.  He was required to have 3 insurance policies:

1.  Supply truck covered by $1,000,000 auto insurance policy by Wawanesa

2.  CGL  $1,000,000, covering liability claims against the contractor

Excludes coverage for “bodily injury or property damage arising from ownership, use or operation of auto, or for bodily injury, property damage with respect to which any motor vehicle policy is in effect”.

3.  Excess coverage policy – General Accident, $4,000,000 – Umbrella policy.

Was working and during clean up. Zub packed away a sign from the work area, put most of it in the truck, but carelessly put the base plate on a cross member of the trailer where it connected to the tow bar of the truck – he probably intended to put it in the truck before leaving, but did not.  He then drove on the freeway, the steel base plate flew off hitting windshield of oncoming school bus, killing one child and injuring three.

[This is the CGL insurers appealing in the name of the contractor (and its employee Zub), arguing that the CGL coverage does not apply b/c the auto exclusion is applicable. So the A is the contractor and his insurer].

Issue:  
Do the claims come within the terms of the exclusion of the CGL policy? Did the loss arise out of one auto related cause or two concurrent causes?

If the loss arose out of two concurrent causes, is coverage under the CGL excluded by the auto exclusion?
Held:  
TJ: found that all three polices could be relied on to provide coverage. The motions judge found that there were two concurrent causes of the accident: negligent clean up of the work site ("non-auto-related negligence") covered by the CGL policy and negligence in the operation of the truck ("auto-related negligence") covered by the automobile policy. The TJ found that the auto exclusion in the CGL policy did not apply. 
CA: Agreed with TJ.
SCC: The loss was the result of two concurrent sources of causation, one was excluded and one was covered, but held that the exclusion clause did not apply. 
Reasoning:  
· The Insurance Act (RSO) precludes a claim for pecuniary loss against the contractor for auto negligence. However the contractor (vicariously) is liable for the negligence at the work site before they started driving the car – that was not challenged. 
· All agreed that there was coverage under the auto policy (for non pecuniary loss). 

· All agree that there is coverage under the umbrella policy.

· The contentious one is whether the auto exclusion for the CGL policy applies. 

· A’s trying to characterise it as all to do with auto [so the CGL exclusion applies], so they argue that:

· loading constitutes use or operation of auto, so EC applies, or 
· in the alternative that driving was the proximate cause of the accident, so EC applies
· TJ decided that he did not “load” the truck as he had no intention of leaving it there during transport so was no loading, and SCC will not interfere with that finding.
· Alternative of driving as the proximate cause:  A’s point out that Zubs pleaded guilty to provincial offence of driving with an unsecured load. A’s argue that “but for the driving of the vehicle the accident would not have occurred, so driving was the dominant cause”.

· However is equally true that the accident would not have occurred had there been no negligence during the clean up of the work site, in these circumstances Zubs driving with an insecure load was the result of the two independent and concurrent acts of negligence ID’d by the motions judge.

· A’s then argue that driving the vehicle was independent intervening proximate cause that interrupted the chain of causation rendering auto exclusion applicable.  But here there were two acts of negligence creating two distinct duties, duty to safely clean up and duty to ensure the auto could be operated safely, these two separate acts of negligence, in combination, contributed to the accident.  
· Conclusion that use of auto did not relieve the responsibility is consistent with this modern approach in intervening causes.  If the contractor failed in his duty to adequately clean up the work site, liability will follow for damages caused by his negligence.

· If separate companies had done the cleaning up and the driving, the driving (w/o first inspecting) would not have been an intervening act relieving the clean up team from liability, and the fact that the same party did both does not change the fact that the driving was not an intervening act relieving cleanup team from liability. 

· Proximate cause is questionable – CCR Fishing. There may be concurrent causes, in such circumstances it is undesirable to attempt to decide which of the two concurrent causes was the proximate one.
· Then goes on to consider whether the EC applies given that this accident was the result of two concurrent sources of causation ( Distinguished Ford Motor by saying: “Ford was decided on a careful analysis of the relevant facts and the wording of the exclusion clause at issue in that case.   Ford says nothing more than that a properly framed exclusion clause can oust coverage.  Whether a particular exclusion clause actually ousts coverage in a given case is a matter of interpretation”.
· Then said would not follow Wayne Tank, gave no good reasons, but said it is an “established principle in Canadian jurisprudence that exclusion clauses in insurance policies are to be interpreted narrowly and generally in favour of the insured in case of ambiguity in the wording (contra proferentem)”.

· Said that IR could have used language that said “if a loss is produced by an excluded peril, all coverage is ousted despite the fact that the loss may also have been caused by another, covered peril.”
· SCC ends with: “decline to adopt the presumption that where  there are concurrent causes, all coverage is ousted if one of the concurrent causes is an excluded peril.  If an insurer wishes to oust coverage in cases where covered perils operate concurrently with excluded perils, all it has to do is expressly state it in the insurance policy”
My Note
· [This case goes completely against Ford Motor and Wayne Tank, it is clearly decided on the golden rule of tort law – where there are children involved there is liability! It disregards the point that if allow recovery when there is a covered cause and an excluded cause operating, then you really say that an EC can never operate, b/c would not be coverage in the first place if there was no covered cause].
PART C:  CLASSIFICATION OF INSURANCE:

NOTE:  The BC Insurance Act:
Under the current structure of the BC Insurance Act, policies are regulated under General Provisions (Part 2 of the Act), Section 3 which Provides (p298):

3.  This part has effect, despite any law or contract to the contrary, except that:

(a) if any section of statutory condition contained in part 3,4,5,6,7, is applicable and deals with a subject matter that is the same as or similar to any subject matter dealt with by this Part, this Part does not apply, and

(b) Sections 6 to 14, 17, 25, do not apply in the case of a contract to which the Insurance (Marine) Act applies.

Part 5 of the act deals with policies of Fire Insurance.  For many years it was assumed, and some BC cases supported this, that a modern multiperil or all risk policy, which included coverage for fire losses, fitted within the Act’s definition of Fire Insurance.  Canadian insurers have felt free to incorporate the Fire Statutory Conditions into their multi peril forms.

Chapter 7:  MultiPeril and Fire Policies:
KP Pacific Holdings v. Guardian Insurance Co of Canada, 2003: SCC

Facts:  
A owned a hotel that was damaged by fire, insurer said claim had not been brought within limitation period.  Source of confusion is in BC Insurance Act.  
Insurer argues limitation period is one year from date of loss – according to Condition 14, Part 5 i.e. the Fire Insurance Part.  
Insured argues that the all risk policy does not fit under Part Five and instead falls under Part 2, s.22 where the limitation period is one year from filing proof of loss.  
Under Part 5 LP the claim is out of time, under Part 2 it may proceed.

Issue:  
Under which Part of the British Columbia Insurance Act, does an all risk policy fit?

Held:  
Insured wins.

Falls under general provisions of Part 2.

The statutory provision from Part 5 that was incorporated into the contract is shorter than that guaranteed by Part 2, so that contract provision is of no effect and the statutory limitation period applies. 

Ratio:  

Multi peril policies do not fit under Part 5, instead they are governed by Part 2.  
However, the statutory conditions when attached to a multi peril contract are binding on the insured to the extent that they are not inconsistent with the provisions of the insurance contract.  Part 2 is the floor beneath which the statutory conditions will not apply.

Reasoning:  
· Insurance Act passed in 1925, remains essentially unchanged, geared towards insurance policies for specific risks, subjects, such as fire insurance, theft, business etc, lays down rules – including limitation periods based on different and discrete categories of insurance.
· Insurance policies have changed in favour of the “all risk” or “multi peril” type policy (as opposed to one policy per risk), minimizing the number of policies consumers need to buy, ensures comprehensive coverage at a lower cost, but they are difficult if not impossible to fit into the old categories.
· When Act made fire insurance part was seen as discrete class of insurance.  1938 act amended to include possibility that Fire Insurance Part of the Act could apply to fire insurance policies that also included other risks, s.119 of Act ( “this part applies to insurers carrying on the business of fire insurance and to contracts of fire insurance, whether or not a contract includes insurance against other risks as well as the risks included in the expression ‘fire insurance as defined by this Act’”. This is still the wording of s.119.
· No other provinces adopted this approach.  
· 1957 and later amendments excluded certain Ks of insurance from Fire Insurance Part:

119:  Applies to insurers carrying on the business of fire insurance and to contracts of fire insurance, whether or not a contract includes insurance against other risks as well as the risks included in the expression fire insurance as defined by Act except:

(a) contracts of insurance for aircraft, auto, boiler, inland transport, marine, plate glass, sprinkler leakage and theft insurance.
(b) loss of profits insurance

(c) If peril of fire is an incidental peril to the coverage provided

(d) contract to insure property against nuclear risks

· Introduces idea that Part 5 may apply where policy ensures other risks, but exceptions refer to classes. So the result is a section that defines contents of Part 5 on basis of definition of fire insurance as a narrow discrete class, then amplifies it to include other risks, and then rachets it back by class based exclusions.
· Only point of entry for all risk policies to be under Part 5 is through 1938 clause which allows fire insurance to include other risks, but this does not seem likely to be meant to embrace modern “all risk” policies
· Even if all risk policies are bought into Part 5 but the amendment allowing other risks to be covered under fire insurance, then many of the policies would be barred by the class exclusions. 
· None of proposed solutions for deciding whether or not a given multi peril policy comes under Part 5 sits comfortably with language of 119.
· One is driven to the conclusion that s.119, despite alterations is based on paradigm of discrete categories of insurance policies, is incapable of coherently addressing the modern multi peril policy.  
· All parts of s.119 work together to exclude from Part 5 categories of insurance that are not fire insurance.
· Cannot conclude either from language of s.119 or its history that the legislature intended a multi risk policy such as this one to fall within Part 5 with all the attendant consequences including a shortened limitation period.  
· It follows that this policy, like any other policy that does not fit into a specific category, is governed by Part 2 the section of general application.
· The provisions in Part 2 act as a floor of protection beneath which insurance contracts cannot descend.  If a K falls within one of the enumerated Parts, then that Part is engaged and provides a different floor.  Otherwise the insured is guaranteed at a minimum the statutory protections contained in Part 2.  

PART D:  CONTRACT FORMATION: PLACING THE RISK

Chapter 8:  Disclosure:
It is important to understand the common law obligation of disclosure and the statutory schema that sets out other disclosures.

Carter v. Boehm, 1766.

Facts:  
Insurance of Fort in India, attacked and destroyed.  Insurer claims it was void b/c insured did not disclose information that the fort was virtually defenseless and that the French had planned to attack it a year before this K. The fort was designed only to resist natives, not protect against European force.
Issue:  
Was this fraudulently withheld information meaning the K was void?

Held: 
No, insurer should have known.

Ratio:  

The insured does have a duty of disclosure of material facts but not of notorious facts that are facts the UW should or ought to have known.  Need not tell the insurer things he knows, things he ought to know, things that lessen the risk, topics of speculation.

Prospective insured has an obligation at common law to communicate all relevant factors to the insurer. If an insured should fail, even inadvertently, to fulfil this duty, then the policy would be void.
Reasoning:  
· Insurance is a K upon speculation.  Special facts upon which the contingent chance is to be computed lie most commonly in the knowledge of the insured only.  
· Underwriter trusts the ID’s representations, proceeds on confidence that the ID does not keep anything back inducing him to estimate the risk if it did not exist.  
· Keeping back such circumstance is fraud and therefore the policy is void.  
· Even if suppression kept happens through mistake, without fraudulent intention, but the UW is still deceived, policy is still void b/c the risk run is easily different than understood and intended at the time of the agreement.
· Reverse is also true, if UW insured ship for voyage when UW knew the ship had already made it safely to the destination, then the ID would be able to recover the premium. 

· Good faith forbids either party, by concealing what he privately knows, to draw the other into the bargain from ignorance of his fact, but either may be innocently silent, as to grounds, open to both, to exercise their judgement upon.  
· Insured may be innocently silent about:  
· Things the insurer knows, cannot insist the policy is void b/c the insured did not tell him what he actually knew regardless of how/why the UW knew.

· Things the insurer ought to know.   
· Things that lessen the risk covered by the policy.

· Things that amount to general topics of speculation.
· Typical risks which may occasion natural perils – the UW should know the risks typically involved including natural risks and political / war risks.

· Rule of disclosure is designed to cover that which one knows and the other does not and cannot be expected to know

· Question must always be whether there was, under all the circumstances at the time the policy was underwritten, a fair representation or a concealment, fraudulent if designed, or though not designed, varying materially the object of the policy and changing the risk understood to be run.

In this case

1. Did not disclose the condition of the place i.e. the state of the fort:  Knew the governor was acquainted with the state of the place but did not ask, he thereby took the knowledge of the state of the place upon himself.  It was a matter he might be informed of various ways, all others agreed it was only to resist natives, not protect against European force.  Contingency he wrote against was whether would be attacked, not whether it would withstand.

2. Did not disclose the French ‘might pay them a visit’.  This is mere speculation of the governor from the general state of war, practicability of it depended on English naval force which the UW could better judge that than the governor.

3. Did not disclose letter mentioning design of French a year ago – this was another topic of mere speculation, which made no part of the case upon which the insurance was to be made. If the ID knows of a certain attack, then that must be disclosed, but in this case it was speculation.
· Said that the UW in England was more up to date with the war in Europe and could better assess the likelihood of the French sending a ship to the east.

· These were all innocent omissions.  Reason for rule against concealment is to prevent fraud and encourage good faith, if D’s objections were to prevail rule would be turned into instrument of fraud.  
· UW signed without asking a question.  If the objection that he was not told is sufficient to vacate it, he took the premium knowing the policy to be void in order to gain it, the alternative turned out one way and to make no satisfaction if it turned out the other.  He drew governor into false confidence that if the worst should happen he provided against total ruin, knowing at the same time the indemnity to which the governor trusted was void.
Note

· See Statutory Conditions 1 and 4 of Part 5 (the fire insurance part) of the BC Insurance Act (p305):

· Misrepresentation: IR must disclose info relevant to the risk insured, else K void w.r.t. the property to which the MR related. 

· Material change: void if IR does not inform of material change. 

Taku Aviation v. Coronation, 1986 SCC.

Facts:  
Aviation company insured with Coronation in 1978, had 3 accidents, Coronation realized they were a bad risk and did not renew their insurance. In 1986 Taku comes back asking for insurance.  Coronation does not investigate or review their files even though Taku stated on their application for insurance that they had only had one accident.  This was totally inconsistent with the 3 accidents that occurred in 1978.  There was a further requirement that the Insured provide the number of seats on the plane and passengers they would carry.  In this case they said they would have only 4 passengers.  There was another accident and 5 people on the plane killed.  The families brought action against Taku, who went to their IR Coronation.  Coronation refused coverage saying they made a material misrepresentation in their application.  
Issue:
Was the MR such that coverage was avoided?

Held:
SCC said the insurer was unsuccessful in their first complaint – they had a duty to check the accident history.  However, with respect to the number of passengers only the carrier would have that information and the insurance was therefore void against the carrier and the families could not recover. So the entire policy is void, as opposed to just paying out for 4 passengers. 
Ratio:
Duty of utmost good faith in ID to disclose material information not available to the IR, but the IR is required to research publicly available information and when the K is for the benefit of the public will not be able to rely on the ID’s fraud if the information was publicly available. 
Discussion:
· Reviews the statutes and regulations and concludes that they were designed to protect the interests of passengers and their families.

· Concept of uberrima fides (of the utmost good faith) remains valid where the policy is for the exclusive benefit of an insured. However, it does not apply where an insurer enters a highly regulated field like air transport, where there is a set of federal regulations that impose a duty on the insured to take insurance out for the benefit of public safety.  
· The carrier is required to obtain insurance for its passengers as a prerequisite to licensing. The passengers are excluded from the negotiations for the policy, yet they are the ones at risk.

· The uberrima fides doctrine is a longstanding tenet of insurance law which holds parties to an insurance contract to a standard of utmost good faith in their dealing. It places a heavy burden on those seeking insurance coverage to make full and complete disclosure of all relevant information when applying for a policy

· There is an obligation on the UW to review records, make search of public records, ultimately however Taku’s representation that they only had 4 passengers was material, and the insurer was able to deny the policy because of misrepresentation .

· The ID has no obligation to provide any information that is generally available.  The insurer may not rely on an applicant to provide information on prevailing circumstances in an industry or to do the insurer's work of evaluating the risk.

· [Judge says that the world was a gentler place when Carter v Boehm was decided, but now some policies are not just for the benefit of the ID. 

· Plane companies cannot fly w/o insurance.

· Should not encourage a situation where IR will be encouraged to not research, so K not void for MR if IR would have found that MR by searching public records.
· Reasonably competent UW would have known the accident record. 

· But the situation is different for the MR w.r.t. the number of seats – that should have been disclosed, and was not, so the entire policy is void. 
· When the policy for the benefit of the ID only, then if fail to disclose material information, even inadvertently, then the policy is void.

Disclosure duty at COMMON LAW:

· At CL effect of breach of disclosure is to void the entire policy.

· At CL, obligation to disclose is limited to point in time when K first formed, no duty to disclose as facts changed.

· This was changed by statutory reform:

Statutory Conditions 1 and 4 of Fire Insurance Part: 

 Included in almost all Ks

1.  Misrepresentation:  If any person applying for insurance falsely describes the property to the prejudice of the insurer, or misrepresents or fraudulently omits to communicate any circumstance which is material to be made known to the insurer in order to enable it to judge of the risk to be undertaken the contract is void as to any property in relation to which the misrepresentation or omission is material.

4.  Material Change:  Any change material to the risk and within the control and knowledge of the insured avoids the contract as to the part affected by the change unless the change is promptly notified in writing to the insurer or its local agent; and the insurer when so notified may return the unearned portion, if any, of the premium paid and cancel the contract, or may notify the insured in writing that, if the insured desires the contract to continue in force, the insured must, within 15 days of receipt of the notice, pay to the insurer an additional premium; and in default of such payment the contract is no longer in force and the insurer must return the unearned portion, if any, of the premium paid.

So under these conditions:
· Deals with misrepresentations at any time DURING the K, not only at formation

· Have to have a positive misrepresentation

· Omission has to be of fraudulent intent, purposely omitting something they know or ought to know an insurer would want to know.

· Here the K is voided only in respect to the property that is related to is material, the misrepresentation has to related to that particular aspect of the property (in pot operation this is the house)

· Situations that occur after the formation of the K – if during the policy there is a material change there is a positive obligation to disclose this.  This voids the K unless notified in writing 

· Must have control and knowledge – with the pot operations – often times have tenant and owner, owner will generally not know what is going on so they do not have the requisite control or knowledge, when the fire happens the insurers cannot deny coverage to the landlord because they did not have the requisite knowledge.

Marche v. Halifax Insurance Co, Feb.24, 2005:  SCC

Facts:  
Insureds owned rental property in not very nice part of town, vandalism was a concern.  The rental property had two suites.  Beginning in September 1998, the suites were vacant and unoccupied.  The suites remained unoccupied until November.  In December the insureds had a relative move into one of the two suites.  In Feb.1999 there is a fire that destroys the premises, appears to be arson or vandalism.  For a 3 month period the premises had been completely unoccupied.  
The insurer maintained that the vacancy amounted to a change material to the risk which invalidated coverage pursuant to Statutory Condition 4 of Part VII (Fire Insurance) of the Insurance Act (N.S.). 

The TJ applied s.171 of the Act, which states that a policy condition is not binding on the insured if a court holds it to be “unjust or unreasonable”.

Issue:
Could the ID recover?

Held:
Yes, the vacancy had been rectified, affirm TJ’s application of s.171
Discussion:
· Section 171 of the Insurance Act applies to statutory conditions that are unreasonable or unjust in their application. 

· First, s. 171's purpose is to provide relief from unjust or unreasonable insurance policy conditions and should be given a broad interpretation. Second, on its face, s. 171 appears to apply to both contractual and statutory conditions. The word "condition" in that section is not qualified by a restrictive adjective. Since statutory conditions are part of the insurance contract, they fall within the phrase "[w]here a contract ... contains any ... condition" that defines the application of s. 171. Furthermore, in light of the imprecise use of the word "condition" throughout the Insurance Act, a reading of the entire Act, including s. 33, does not support the contention that the word "condition" in s. 171 refers only to contractual conditions. Third, the precursor of s. 171 referred expressly to statutory conditions while the current version does not. The legislative history of s. 171 and the guiding rule of interpretation that legislative change is made for a purpose confirm that s. 171 was intended to apply to all conditions, statutory or otherwise.
· The expression "unjust or unreasonable" in s. 171 allows a court to look at the application of a statutory condition. While an insurance condition may on its face be reasonable and just, it may in its application be unreasonable and unjust. The expression "unjust or unreasonable" in relation to a condition means little unless it refers to the effects the condition may create. To hold that only the condition in the abstract must be unjust or unreasonable without regard to its effects when applied would not accord with the broad remedial purpose of s. 171 to protect the public against unjust or unreasonable insurance conditions. 
· In light of the finding that s. 171 applies to statutory conditions, there is no reason to interfere with the trial judge's conclusion that if the insurance contract was void by reason of Statutory Condition 4, the court should relieve against that result under s. 171 on the ground that the vacancy had been rectified prior to the loss.  
Note
· See s.129 of the BC Act for equivalent section. 
· See s.10 of the BC Act which deals with forfeiture. 

Bastarache Dissent:   
· s.10 – relief against forfeiture specifically includes statutory conditions, while s.129 does not

· s.129 is there because we recognize there is an inherent inequality of bargaining power in the relationship, so the court needs a tool to redress the imbalance.  
· Statutory condition 4 talks about there being stipulations, conditions or warranties that in themselves are unjust, here the statutory condition itself is not unjust, it is simply the application of it that is.

Saunders: 
· McLachlin is often the champion of the underdog, draconian results are sometimes a necessity of insurance contracts, as there is an asymmetry between the parties of an insurance contract, not in terms of bargaining power, but in terms of their knowledge of the risk.  
· Here she seems to approach the situation as though the insurer is relying on a technicality, the problem with this is that if you don’t invoke a draconian response of denying coverage in these cases, the only people who are going to suffer by having to pay extra premiums are the ones caught at it.  It is the other insureds who will bear the cost of this, the other policy holders, the honest ones who notify the insurer in a change in the risk that are being punished.

· It may be a draconian result, but it goes hand in hand with there being a duty to divulge risks, to act in good faith and fully apprise an insurer of the condition of the premises.
· VACANT:  Technically devoid of any signs of habitation – unfurnished.
· UNOCCUPIED:  May be furnishing, power, but no one living there.  If we are looking at the application of vacancy it is important to understand the distinction.

Lejeune v. Cumis Insurance Society Inc, 1989 – SCC.

Facts:  
Premises previously leased to family was then leased to Maison des Jeunes for meetings for young people.  Lease had been changed by landlord from “residence” to “meeting place” but he did not inform his insurers of the change.  Fire occurred, he made claim that was denied as use of premises had changed and under the terms of the policy only buildings described in the policy and occupied as a private dwelling were covered.

Issue:  
What effect does changing the use from a residence to a meeting place have, and what does this require of the insured?

Held:  
Changing of type of use of a property, without informing insurer is enough to void insurance K.

TJ said that the nature of the risk was different – IR wins.

Que CA (majority), the nature of the risk is the same (is like having friends over to your house), and the risk was not aggravated – ID wins.

SCC, restore TJ.

Ratio:  

In addressing the issue of aggravation of risk there is an assumption that the subject matter of the risk remains the same.  If the subject matter or particular use changes, it does not matter whether or not the risk is increased, it is enough to void the policy – do not even ask if risk increased or decreased.

Reasoning:  
· First task is to determine whether leasing to Maison des jeunes transformed the subject matter of the insurance or was simply an aggravation of the risk the appellant agreed to cover.  

· Article 2488 – insurer must be informed of any increase in risk that is likely to materially influence them, but will not necessarily be cancelled, provided it is in good faith, but will pay in the same ratio as (actual preimuium / what premium would have been), but that if there is a mere aggravation of the risk that was insured, not the occurrence of a risk that was not insured for.

· At CL, fact is material if “proper disclosure would influence a reasonable insurer to decline the risk or stipulate for a higher premium”.
· To decide whether this is a case of an excluded risk (not insured at all) or an increased risk (insured, but not to that extent) it s necessary to do careful reading of insurance policy to determine what the insurer intended to insure, once the subject matter of the insurance has been identified, it must be determined whether the insurer has indicted his intent to insure the risk which has occurred.
· Under “Insured Property” it is apparent that the insurer intended to insure against fire in a building occupied solely for residential purposes.  
· It cannot be said that the R’s property was “occupied solely as a private dwelling” as stipulated in the insurance policy.  
· Accordingly, the facts disclose an “exclusion of risk” rather than an aggravation of risk.  So the risk which occurred here was not that covered by the insurance policy.

· In view that the insurance did not cover the loss suffered, do not think it necessary to determine whether the leasing of the apartment aggravated the risk, the article in the insurance provides the insured must communicate any aggravation of the risk, not any change in the subject matter of the insurance.  This obligation is clearly premised on the assumption that the subject matter of the insurance will remain the same, without regard to any event or circumstance that might aggravate the risk.

Example:
Residential home in Duncan, turns from gas station to a house with 2 tenants.  Landlord is absent, property manager is looking after it.  Midterm one tenant said he was moving out, the other tenant advised the property manager saying he would take it over, he then moves his ozone manufacturing business into the house.  This clearly would change the character from resident to ozone manufacturing, turns out that it is a grow-op.  Had it been ozone with the insureds having knowledge of it, it would have been straight forward.  The change in use from residential to business is enough to make the contract void and can circumvent whether or not there was knowledge on part of insured.

Chapter 9:  Binders and Renewals:

LLA Logging Ltd v. Saskatchewan Government Insurance, 2004 SA CA.

Facts:  
Logging corporation purchases insurance for its large equipment from SGI for 1987 onward and it was renewed annually automatically by SGI sending an renewal certificate.  In 1993 SGI adds a warranty that all large equipment must be equipped with Fire Suppression and warning system, and it must have regular semiannual inspection by the machine manufacturers authorized rep.  Logging renewed his policy each year and claimed (at the time of trial) that he did not see this warranty or have knowledge of it – so the inspections were never done.
[TJ seemed to believe, surprisingly, that the owner of the logging corporation did not know about the requirement for the inspections to be done].  
In 1996 a large piece of equipment was destroyed by fire b/c the fire suppressor did not work properly. It was clear and admitted that the fire suppressor had not be maintained.  SGI tried to deny recovery on this basis.

Issue:  
Does non compliance with a warranty from previous years carry into the current insurance period?

Held:  
No, in this case a new contract arose and Logging had 6 months from time of renewal to comply with the warranty. They had not yet breached that term, so they were covered. 
Ratio:  

· A binder is just a temporary K, that will ultimately be replaced by a new K of insurance and all the terms and conditions of that will apply.

· Renewal of an insurance policy is a new and separate contract and every time that contract is renewed the terms also begin anew.
Reasoning: 
Was the FSS warranty part of the K in place at the time of the loss?

· The TJ found that there was an oral K in place at the time of the loss and that that oral K did not require the fire suppression system (FSS) inspections to be done. 

· Not unusual for some types of insurance to be created instantaneously because customers need coverage immediately.

· For a valid oral contract of this nature parties need to agree on 
(1) Definition of the risk (Subject matter of the insurance and the perils)
(2) Duration of the risk (Start and end dates)
(3) The premium 
(4) The amount of insurance.  
· Brokers are authorized to bind insurers to these instant contracts.  The oral contact could remain in place until it was replaced by a new contract or a revision of the existing oral one.  
· In this case, although there was ongoing insurance, seems like at one point there was an interim period where the old K had expired and the new K had not come into effect yet, and there was a temporary oral contract in force, but since then there had been a number of renewals of the same K leading to the K in place at the time of the accident.  
· SGI admits that if the loss had occurred during the oral contract binder period i.e. before the official contract was issued, then the FSS warranty would not have applied and there would have been coverage. 

· The binder was replaced by a revision and subsequently by a renewal policy of insurance which contained notice of the terms and conditions.  
· The oral contract or binder was designed to immediately provide insurance to the insured until such a time as formal contract of insurance was prepared.  
· In this case, the binder had been effectively superseded and at the time of the loss the official contract with the FSS warranty was in effect.
Had there yet been a breach of the K then in place?

· That does not end the matter.  It is then necessary to determine if the renewals created a new policy of insurance or if it were a continuous policy of insurance.  
· If it was continuous then the insured was in breach of condition C, if not and it is a new policy then one must examine the facts to determine whether the insured was in breach of the warranty and condition at the time of loss.
· Question of whether the old policy was extended, or whether a new policy was issued. 

· Auto insurance K’s are typically new contracts of insurance.

· Found that it was a new policy of insurance in 1995 and 1996 one of which contained the warranty.  

· “The issue is whether or not the failure to inspect in 1995 carries over to 1996, in my view it cannot.  A new offer was made by SGI to Logging to renew the policy on Jan.5, 1996.  Logging accepted, paid the premium ($46 800), new policy then began”.
· From that time Logging had 6 months to have the machinery inspected, the loss occurred within the 6 month period.  They were not in breach of this clause.

Further Examples:

· In insurance contract there is a 30 day vacancy clause, if dwelling sits vacant for 30 days the policy is void if something happens after this time.

· Think of an example where the house sits vacant for 20 days, the insurance is renewed and on the 20th day of the new policy the place is still empty but there is a fire.  Does the 30 days start afresh at the date of renewal?  Most likely yes.

Chapter 10:  Discrimination:
ICBC v. Heerspink, 1982: SCC.

Facts:  
ICBC cancelled fire insurance policy (back when they used to issue such policies) of Mr. Heerspink following newspaper report that he had been committed for trial following a preliminary hearing on a charge of trafficking pot – guess they were concerned he may have a grow op with fire risk.  
ICBC engaged in risk analysis and decided to cancel the insurance, notice given pursuant to Statutory Condition 5.  Decision based on moral hazard.  Mr. Heerspink challenges on basis of s.3 of the Human Rights Code providing:

s.3(1) No person shall

(a) deny to any person or class of persons any accommodation, service, or facility customarily available to the public

(b) discriminate against any person or class of persons with respect to any accommodation, service, or facility customarily available to the public

unless reasonable cause exists for such denial or discrimination.

Issue:  
Was the insurer justified in terminating the insurance policy having regard to Statutory Condition 5, and s.3 of the Human Rights Code?

Held: 
No.

Ratio:  

While insurance at foundation discriminates all the time, the Human Rights Code takes precedence over the ability of an Insurance company to terminate a policy under Statutory Condition 5.  Here it was not held to be a reasonable cause to discriminate on the allegation of a criminal offence.

Reasoning:  
MAJORITY

· The insurance policy did not require a reason to be given for termination of the insurance by the IR, issue is whether the Human Rights Code can impose the requirement for a reason, and then have further effect if the reason is improper?

· Board of Inquiry found there was no reasonable cause, reasonable cause is “not a question of law alone” and is not subject of appeal.  
· A mere allegation of criminal conduct affirmed by a PI judge is not reasonable cause for termination.

· IR argued that the specific provisions of the IA take precedence over the general provisions of the HRA, but SCC said that such rule applies only where there is repugnancy, and here the two statutory enactments can stand together as there is no direct conflict between them ( they stand together in that the insurer’s right to terminate its K is unaffected by s.3 of the Human Rights code wherever reasonable cause exists for such termination.  
· SCC admits that this may be a “modification” of the Statutory Condition (that it was not necessary for the IR to even give a reason (?)), but it does not constitute repugnancy so as to alter the fact that reasonable cause is the touchstone in the construction of the two provisions here at issue.  
· Finding of the Board is reestablished.
CONCURRING MAJ:  

· Code is to supersede all other laws when conflict arises.  Human rights code is not an ordinary law of general application, it is a fundamental law and no one may contractually agree to suspend its operation and put oneself beyond the reach of its operation

DISSENT:  
· Heerspink complains he is refused coverage and that this constitutes a denial of a service customarily available to the public and which constituted a violation of s.3.  
· It is necessary to consider the nature of the service provided and whether it is customarily available to the public.
· ICBC did not deny the service customarily made available to the public, it issued a policy to him, he accepted and in doing so agreed the policy would be subject to terms of Statutory Condition 5, imposed by Legislature.  
· It gave both parties ability to terminate at will, one party exercised this right.  Termination was not a denial of a service it was the exercise of a K right. And one not available to public.

Frazer v. ING Insurance (not in the materials)
Insured was a foster parent, foster parents have secondary insurance provided by the BC government.  In this instance the foster child could have caused the damage, so the insured was advised to get a denial letter from ING so the additional insurer would pay.  The request came to the ING underwriters, the fact that there was secondary insurance red flagged them, and they said there was intentional damage that could lead them to decide not to renew the insurance.  This went before a Human Rights Tribunal.  They found ING did not intend to discriminate, but that the insurers actions had a discriminatory effect on the foster parent.  The application of the standard of risk assessment failed to accommodate them, inquiries had to be to the secondary insurer.

ING should have made inquiries to the secondary insurer to find out what happened.  Had they done so they would have known that there were circumstances that where not of concern as to the reasons why they asked for the denial letter.  Essentially they held that ING had inadvertently discriminated, but held it was discrimination and contravention of the Code.

It is OK to discriminate, but not on the basis of Human Rights Code s.3.

ICBC:  Cannot discriminate on basis of age, sex, b/c they are subject to the Charter and the Human Rights legislation.  In other jurisdictions this is not the case as private insurers in Alberta are not subject to these rules.

Termination of Insurance:  Statutory Condition 5

5(1)
This contract may be terminated 

(a) by the insurer giving to the insured 15 days’ notice of termination by registered mail, or 5 days’ written notice of termination personally delivered or

(b) By the insured at any time on request.

5(2)
If this contract is terminated by the insurer, 

(a) The insurer must refund the excess of premium actually paid by the insured over the proportionate premium for the expired time, but, in no event, is the proportionate premium for the expired time to be less than any minimum retained premium specified and

(b) The refund must accompany the notice unless the premium is subject to adjustment or determination as to amount, in which case refund must be made as soon as practicable.

5(3)
If K is terminated by insured, insurer must refund as soon as practicable the excess of premium actually paid by the insured over the short rate premium for the expired time, but in no event must the short rate premium for the expired time be deemed to be less than any minimum retained premium specified.

5(4)
The refund may be made by money, postal or express company money order, or by cheque payable at par.

5(5)
The 15 days notice mentioned in clause 1(a) commences to run on the day following the receipt of the registered letter at the post office to which it is addressed.

There are only two ways to terminate:

1.  Registered mail.

2.  Delivery in person

Normal mail is ineffective and termination will not result.

Refund also has to be sent at this time by money, postal or express.

Once registered mail reaches the post office the 15 day period of notice of termination begins.  This is important as at times there may be an event on the 14th day that may still be covered.  If an insurer is very concerned, there should be personal delivery.

· Case law is clear that once the letter is received in the post office the 15 days begins.

· However, there was a case in which the letter sat in the post office for months and then was returned to the sender, they did not take any further steps to notify the insured, there was a fire and the insurers were liable as they should have taken further steps when they received the letter back to ensure there was notice.

PART E:  THE CLAIMS PROCESS

Insured who gets notice of a claim or circumstances that could result in a claim has an obligation to report this under the terms of their contract to report this to the insurer to enable the insurer who may have an obligation to indemnify to get in on the ground floor, get the facts, determine if there is or is not coverage, give the insurer the chance to mitigate or limit the loss, to do temporary repairs or give money to set up temporary business to mitigate business loss.

In the case of a liability claim such as bodily injury, prompt notice to the insurer allows them to establish contact with the P immediately and let them know they are there, will take them seriously.  The adjustor wants to control the victim but not to telegraph to them that there is the potential for a lot of money.

Adjustors can:

· Ascertain extent of injuries allowing them to set the appropriate reserve

· Make sure the victim receives the proper medical treatment as it is in their interest to ensure appropriate treatment is rendered so damage can be mitigated 

Normal Process: 
· Insurer will receive notice, contact broker who will send information to claims department at the insurance company.  Initial claim person will likely assign to an in house adjustor, or independent adjustor, who will then make contact with the insured, or third party potential claimant.

1.  PROOF OF LOSS:  NECESSARY:  

IR must give insured a “proof of loss” form, they are required to do this by s.25 General Provisions.

S.25: Insurer to furnish copy of application and form for claim:  
· 25(1) It is the duty of an insurer to furnish the insured or the beneficiary requested

(a) With a true copy of the application or proposal for insurance and the policy and 

(b) Immediately on receipt of the request and in any event not less than 60 days after receipt by it of notice of a loss or claim under the contract, with printed forms on which proof of loss or claim may be made

· (2) The insurer, by furnishing forms to make proof of loss, must not be taken to have admitted that a valid contract is in force or tha the loss in question falls within the insurance provided by the contract.

· (3) An insurer who neglects or refused to comply with ss.1 commits an offence.

Insured must fill out proof of loss:

Statutory Condition 12:  When loss payable:  Loss is payable within 60 days after completion of proof of loss, unless the contract provides for a shorter period.

If the insured does not fill out proof of loss they have no right to sue under this policy.  The loss is not payable unless proof of loss is given, the insurer has 60 days to investigate

Statutory Condition 6:  Requirements after loss:

6(1) On occurrence of loss or damage to the insured property, the insured must, if such loss or damage is covered by the contract, in addition to observing the requirements of Conditions 9,10,11
(a) Give notice of it in writing to insurer
(b) Deliver as soon as practicable to the insurer a proof of loss verified by a statutory declaration
(i) Giving complete inventory of destroyed and damaged property showing in details quantities, costs, actual cash value, particulars of amounts 
(ii) How loss occurred, if from fire what was ignition
(iii) Stating did not occur through wilful act or neglect or procurement, means connivance of insured
(iv) Showing amount of other insurances and names of insurers
(v) Showing interest of the insured and all others in the property with particulars of liens, encumbrances, other charges on the property
(vi) showing changes in title, use, occupation, location, possession, exposures of the property since the issue of the K
(vii) showing place where property insured was at time of loss
(c) If required, complete inventory of undamaged property and showing in detail quantities, cost, actual cash value, and

(d) If required and practicable, books of account, warehouse receipts, stock lists, invoices and other vouchers verified by statutory declaration, and furnish a copy of the written portion of any other contract.
· Proof of lost is not required to be perfect in all respects, this is difficult to prove satisfactory degree of evidence because the building is gone along with all receipts.
· All the insured need prove is on the balance of probabilities, usually the statement I owned this, purchased it then for this much, if verified then is sufficient for insurer’s purposes.  If it is lacking in some respects this is not a bar to the claim.  Even though the statutory conditions say they are obliged to provide the information, the act still says failure to perfectly comply is  not necessarily a  bar to coverage
s.10: General Provisions:

s.10:  Court may Relieve Against Forfeiture:  If there has been imperfect compliance with a statutory condition as to the proof of loss to be given by the insured or other matter or thing required to be done or omitted by the insured with respect to the loss, and a consequent forfeiture or avoidance of the insurance in whole or in part, or if there has been termination of the policy that was not received by the insured owing to the insured’s absence from the address to which the notice was addressed, and the court deems in inequitable that the insurance should be forfeited or avoided on that ground or terminated, the court may, on terms it deems just, relieve against the forfeiture or avoidance or, if the application for relief is made within 90 days of the date of the mailing of the notice of termination against the termination.
NOTE:  It is not the intent of nor history of equitable remedy to relieve against fraud.  Relief from forfeiture is an equitable remedy, and the pre requisite is that the party seeking relief must come before the court with clean hands.  One who has made a fraudulent claim has repudiated the contract and should not be entitled to the benefit of an equitable form of relief or remedy.  Insured has some obligation for compliance, the remedy here is intended to relieve the insured from onerous consequences being a small degree of non-compliance, but for this provision the insurer could escape the obligations altogether, if this would not be a fair result this section should be used, particularly in situations in which the insured is acting in good faith.
2.  ACT CAUTIOUSLY:  

Particularly when it appears there is doubt as to coverage the adjustor will want to act cautiously in carrying on with the investigation as if it happens that he adjustor later decides there is no coverage, and something he has said or done before this is inconsistent the insured could say that:

A.  Waived the term of the policy that entitles you to deny coverage, or 

Requires intent, is normally not a problem because of s.11 of the Insurance Act:
Waiver of term or condition:  11(1): A term or condition of a K is not deemed to be waived by the insurer in whole or in part unless the waiver is stated in writing and signed by a person authorized for that purpose.
(2) Neither the insurer nor the insured are deemed to have waived any term or condition of a contract by any act relating to the appraisal of the amount of loss or to the delivery and completion of proofs or to the investigation or adjustment of any claim under the contract
B.  You are now estopped from denying coverage.
This can happen even through inadvertence.  Arises in insurance when the insurer either in what it does or says or in course of conduct is inconsistent with a later denial of coverage or qualification of coverage.

Strictly speaking it only arises where the insured has incurred detrimental reliance of what the insurer has said or done, when the insured is acting in reliance on the insurer’s conduct to the detriment or prejudice of the insured.  Whether or not there is intention, if there is conduct that is inconsistent with denying coverage that causes prejudice to the insured, the insured can raise estoppel.

Ways to Limit Exposure to Estoppel and Waivers:  

1.  Non Waiver Agreement:  Signed by the insured, standard one is drafted saying:
1.  It is understood and agreed that the insurer may make such investigations of occurrence and claims as deemed necessary
2.  May appear and defend all actions arising from the occurrence in the name of the undersigned insured.
3.  May carry on negotiations towards possible settlement
4.  Any action taken by the insurer shall be without prejudice to respected rights of the insurer.
5.  In the event of any proceedings the undersigned will not plead nor contend by the investigation or defending of any action that the insurer has waived any of his rights
Problems with Non Waiver Agreements:

· They preserve the status quo at the time the nonwaiver agreement is signed.  It is not drafted nor intended to cover future actions by the insurer, the adjustor can go and say to insured, can get them to sign, so up to present this has been agreed on.  What if the adjustor changes their course of conduct the next day, or next hour?  Is saying or doing something different, starts making allegations or inquiries, could this conduct then form the basis of estoppel?  There is a risk it will.  All nonwaiver does is protect the status quo.

· This is really not an agreement at all.  It is dressed up to look like a contract, however it is not binding.  There is no consideration.  All the insurer is doing when they agree to investigate or negotiate is what he is already obliged to do under the terms of the insurance policy and it is not giving the insured anything further for agreeing that they will not be estopped.  
· Problem with this is that by dressing it up as a contract there is a danger that he adjustor will make it seem somehow like there is an obligation to sign this before the investigation of the claim will proceed.  This is not right, and any suggestion to the contrary is an example of the insurer acting in bad faith.

2. Reservation of Rights:  

Just a letter, not requiring a signature, simply acknowledges receipt of the claim, confirms there is a policy in existence and that they will investigate and determine that claim, and that nothing they say or do in the course of the investigation shall be construed as a waiver of any of their rights under the policy and they reserve their rights to remain strictly on policy during investigation.  
Insurer gets just as much protection from this as from above.

Chapter 11:  The Duty to Defend:

If the insured is served with a writ of summons, the insured will have the obligation to pass writ & statement of claim to liability insurer giving rise to the insurer’s duty to defend

“we will have the right and duty to defend any “action” seeking those compensatory damages but:

(1) Amount we pay for compensatory damages is limited as described in s.III

(2) We may investigate and settle any claim or action at our discretion

(3) Our right and duty to defend ends when we have used up the applicable limit of insurance in the payment of judgments or settlements under Coverages A, B, or D or medical expenses under C.

· EG.   One million in coverage.  Three bodily injury claims, each worth $500 000.  Insurer will have obligation to defend all of the claims, but if two go to trial first, and settle for their full amount, and one million is paid out in indemnity dollars, that uses up the limits of insurance.  The obligation under this wording to provide defence would be extinguished by the third claim.  This happens more often then we think, the insurer is often in the position to extinguish their obligation to defend.
· More often then not the insurer will try to arrange things in terms of the order in which they are heard to try to use up the indemnity dollars to get off the hook for the defence costs.  
· ICBC multiparty claims ( hundreds spent out in lawyers fees, defence dollars add up and in a complex claim it can cost just as much to defend as to settle.  It is in insurer’s best interest to settle out ASAP.  
· Very rarely will there be a separate amount stipulated for defence costs, but there always will be a limit on liability.  What is more common with errors and omissions is to have a declining limit.  The defence dollars come off the total limit – 1 million for combined – as soon as lawyer sends in first bill this is reduced.  This gives the insured a great reason and incentive to authorize settlements of doubtful cases.  As the insured will not want to sit and wait it is in their interest to make sure that the limits are as high as possible so the action is settled as early as possible
· Some law which says the insurer has an obligation to make good faith pro rata limits – if had paid 1 million each to 2 claimants leaving the 3rd with nothing, it is possible for the court to say the insurer had an obligation to set aside a portion of the 2 million for the other claimants.  Not yet tested in BC.
Key aspects of the Duty to Defend:

1.  It is broader than the duty to indemnify

2.  It is driven by pleadings.

· Looking at standard CGL.  Very often there will be a clause that says we will defend claims that are groundless or frivolous.  The Plaintiff is allowed to allege whatever they wish against the insured.  There is no way of telling if those will be made out at trial.  It is only after findings of fact and determinations of law that determine what claims succeed.  There is often no other way to tell if the claim asserted is one that falls within the terms of the policy.
· Consider the case of a bouncer injuring an unruly patron.  There is an exclusion in the CGL for intentional harm but under the bouncer exclusion the insured is allowed to exercise reasonable force to eject a person.  How is the insurer able to tell whether or not reasonable force has been exercised?  That is the exception to the exclusion, it is in the insured’s interest to show that reasonable force has been used.  Of course when sued the facts will not allege reasonable force, so how can the insured go to the insurer and say the exception applies here?  How do we know this?  There is no finding of fact, but we can try to guess what finding of fact might be made.  
· This is an illustration of why an insurer will not necessarily know at the outset of liability whether or not the duty to indemnify will arise at the end of the day.  Only when the case goes to trial and the bouncer is found to have acted with reasonable force, but still negligently, will the duty to indemnify arise.
· The duty to indemnify cannot stay in limbo until indemnity begins.  The duty to defend is therefore broader.  If the facts alleged may possibly give rise to claim under the policy for which indemnity could be provided, if the allegations if proven may give rise to the obligation to indemnify then the insurer is on the hook for the defence of the action, to retain counsel, get experts etc…
Nichols v. American Home Assurance Co, 1990:  SCC

Facts:  
Nichols is a lawyer.  BMO alleged fraud against him and his partner in assisting defendants to transfer various real properties and charges.  Gave notice to his insurer which issued policy to the law society on behalf of its members, insurer responded saying it was denying obligation to defend, as well as indemnity b/c the policy provided it would not apply to “dishonest, fraudulent, criminal, malicious acts or omissions”.  
Bank later discontinued their action. 

Costs were awarded to Mr.Nichols, but he was not fully indemnified for the cost of defending the law suit, demanded insurer pay the balance, they refused.

Issue:  
Does the duty to defend arise where there is no possibility of the duty to indemnify arising.

Held:  
No.

Ratio:  

Duty to defend arises only where the pleadings raise claims that would be payable under the agreement to indemnify under the insurance contract if proven.  
The mere possibility that a claim within the policy may succeed is sufficient, in this sense the duty to defend is broader than the duty to indemnify.

Reasoning:  
· IR argues that either the claim fails, in which case no damages payable, or succeeds, in which case no damages payable b/c was an intentional act – so no duty to indemnify so no duty to defend. 

· There is no ambiguity relating to the obligation to defend.  The obligation arises only where a suit is brought against the insured alleging an act or omission under the policy “and seeking damages which are or may be payable under the terms of the policy”.

· Question that must be asked is whether in the case at bar the BMOs suit claimed damages which might be payable under the policy.  The answer must be no, b/c the only damages sought were against the insured for  fraudulent acts or omissions and these are not payable under the policy.

· P argues that IR would have had to pay if they were proven negligent rather than fraudulent – but this would only be so if the statement of claim alleged negligence.

· Also relies on contention that the duty to defend is broader than and independent of the duty to indemnify.  This is so in the sense that the duty to defend arises where the claim alleges acts or omissions falling within the policy coverage, while the duty to indemnify arises only where such allegations are proven at trial.  It does not follow that the duty to defend is so broad that it arises with respect to allegations which are clearly beyond the scope of the policy.

· Duty to defend imposed by the defence clause is unambiguously restricted to claims for damages which fall within the scope of the policy.  Since damages for fraud do not fall within the policy one never arises at the stage of inquiring as to whether there may be an ambiguity in the exclusion clause relevant to the duty to defend.  

· The duty to defend unlike the duty to indemnify is triggered not by actual acts or omissions but by allegations applying even if any of the allegations of the suit are groundless, false or fraudulent.  Thus the scope of the duty to defend is not conditioned directly by the exclusion clause, but only indirectly through that clauses’s definition of the scope of coverage.  

· General principles of insurance contract support the conclusion that the duty to defend arises only where the pleadings raise claims which would be payable under the agreement to indemnify in the insurance contract.  Where it is clear from the pleadings that the suit falls outside the coverage of the policy by reason of an exclusion clause the duty to defend has been held not to arise.

Notes

· Practice and authority support the view that the duty to defend should, unless the K of insurance dictates otherwise, be confined to the defence of claims which may be argued to fall under the policy.  That said, the widest latitude should be given to the allegations in the pleadings in determining whether they raise a claim within the policy.
· The insurer will be on the hook until the obligation to indemnify is figured out.  Even if the insurer believes they will win, it is in their interests from a purely economic view to settle the claim, it has nuisance value – the money to defend etc.

· All the plaintiff has to do to get the insurer to become part of the suit is draft the statement of claim broadly enough that coverage might be triggered is some aspect, this is fair game, but was being abused.  

· The sexual assault cases that follow are examples of this – very clear cut cases in which there is an intentional act, clearly applied, should not be a case for indemnity, but the P lawyers try to make alternative pleas to involve the insurer.  In the 1980s this was enough to trigger the obligation to defend.  The court then realized the scope of the duty to defend was really putting insurers at the risk of clever drafting.

Lloyd’s of London v. Scalera, 2000:  SCC:

Facts:  
Underlying action based on series of sex assaults on adolescent girl.  P worked in grocery store owned by her parents, located near terminus of BC Transit Bus lines.  P brought action against 5 transit bus drivers alleging various sexual assaults.  Liability insurance policy owned by one of the drivers is at issue here.  He owned homeowner’s insurance policy.

· Accidents or occurrences taking place during time indicated…

· Pay all sums the ID becomes legally liable to pay as compensatory damages b/c of bodily injury or property damage

· Insured for claims against you arising from

1. Personal liability – legal liability arising out of personal actions anywhere in the world

· Will defend any suit against you alleging bodily injury or property damage and seeking compensatory damages even if it is groundless, false, fraudulent
· You are not insured for claims arising from 

(5) bodily injury or damage caused by any intentional or criminal act or failure to act.

Issue:  
Does an insurance co have the duty to defend the holder of a homeowner’s insurance policy against a civil sexual assault suite?

Held:  
Not in this case, just because P pleads something does not automatically give rise to duty to defend.
Ratio:  

In determining whether or not there is a duty to defend courts are not bound to the labels chosen by the Ps, the court must determine the true nature of the claim stated in the pleadings.  If the alleged negligence is based on the same harm as the intentional tort, the insured will not be able to avoid the exclusion clause, if what is alleged is a purely derivative pleading there will be no duty to defend.

Reasoning: 
· Insurance company only has a duty to defend when a lawsuit against the insured raises a claim that could potentially fall within coverage.
· In determining if a claim falls within coverage courts are not bound by the labels chosen by the plaintiff but must determine the true nature of the claim stated in the pleadings In this appeal the P has stated 3 possible claims arising out of an alleged sexual assault:  sexual battery, negligent battery and breach of fiduciary duty.
· None of these claims could potentially fall within coverage because even if ultimately successful the respondent will have no duty to indemnify owing to the insurance policy’s exclusion for injuries caused intentionally by the insured.
· Either the P consented in which case there will be no damages, or she did not consent and the D is deemed to have intended to injure her, and there will be no coverage for the intentional act. 

· Sexual battery requires proof that a reasonable person should have known that the P did not validly consent to the sexual activity in question.  Since non-consensual sexual activity is inherently harmful, any injuries resulting there from are intentionally caused, and the exclusion clause would apply.  If, to the contrary, a reasonable person would not have known that the P did not validly consent, the Ps claim will fail, there will be no duty to indemnify, and therefore equally no duty to defend.
· Claims of negligence and breach of FD are either not properly pleaded, or are subsumed into the sexual battery in this case because the claims are based on the same facts and resulted in the same harm.  Therefore the exclusion clause applies equally to them.  Since there is no possible set of circumstances in which one of the Ps claims could trigger indemnity there is no duty to defend.
· In determining if claim could trigger indemnity should do 3 step process:

1. Court must determine which of allegations are properly pleaded, not bound by legal labels chosen by P.

2. Having determined what is properly pleaded should determine if any claims are entirely derivative in nature, duty to defend will not be triggered simply because a claim can be cast in terms of both negligence and intentional tort.  If the alleged negligence is based on the same harm as the intentional tort, it will not allow the insured to avoid the exclusion clause for intentionally caused injuries.

3. Court must decide if any of the properly pleaded non derivative claims could potentially trigger duty to defend.

· If the P succeeds in showing non-consensual touching, then the D must be taken to have intended that harm.

· In the context of sexual battery “harmful or offensive” is equivalent to non-consensual. 

· Insurance usually makes economic sense only where the losses covered are unforeseen or accidental. The assumptions upon which insurance law is based are undermined if successful claims arise out of loss which is not fortuitous.

· Independent duty to defend will not be found unless there is explicit language in the contract, else it would be litigation insurance. So, instead, the duty to defend will be limited to claims which may give rise to the duty to indemnify. 

· What really matters is not the labels used by the P, but the true nature of the claim.
· Ask if the allegations, properly construed, sound in intentional tort. If so, the fact that the P used the word negligence is not controlling. 

· Court does not assess the merit of the P’s claim, just whether the pleadings support the P’s legal allegations. 

· A claim for negligence will not be derivative if the underlying elements of negligence and the intentional tort are sufficiently disparate to render the two claims unrelated, and the duty to defend will apply. But if they arise from the same action and the same harm then the negligence will be subsumed into the intentional tort. 

Marjak Services Ltd v ICBC 2004 BCCA (219)

Facts:
There were two insurance policies in this case.

1. ICBC had issued a Garage Automobile Policy to North Okanagan. The named insured was North Okanagan and Scargill was an additional insured when using the vehicle in connection with North Okanagan's business. 

2. The Co-Operators was the underwriter of a Dealer Sure Insurance Program issued to North Okanagan, which included coverage for employer liability. 
Scargill and Forsen, both employees of North Okanagan were returning from a convention in Nevada. Scargill was the driver on the trip home since Forsen, who suffered from diabetes, was too ill. 
Despite Forsen's worsening condition, including his physical and mental suffering, Scargill did not stop to get medical care until they reached Canada. 

As a result of the delay, Forsen suffered serious personal injuries. 
Forsen commenced legal proceedings in the state of Washington. 
The chambers judge concluded that there was a basis for a finding of negligence in Scargill's failure to adequately consider the effect of his decision to keep driving. He also concluded that the exclusion clause did not apply and that the exclusion clauses in the Co-Operators' policy did not apply. 

ICBC argued that since policy coverage was triggered only by damage arising from the use or operation of the motor vehicle, delay per se in seeking medical attention, unrelated as it was to the use of the vehicle, could not trigger coverage. 

Both insurers are claiming that their insurance did not apply, and so they did not have a duty to defend. 

Issue:
Did ICBC have a duty to defend? Can you admit evidence on a duty to defend application?
Held:
ICBC must defend, cannot admit evidence on a duty to defend application. 
Discussion:
First ground for appeal: Chambers judge was wrong to not consider statement of Scargill on the application on the duty to defend. 

· ICBC argues that the use of the vehicle was merely incidental to the delay, and so there harm flowing from negligent use of the vehicle, so there can be no liability. 

· ICBC wants the court to examine a statement by Scargill which will confirm that it was merely the failure to get care that was the cause, not the fact that a car was being used at the same time. 

· Court says that the statement is self serving, and not admissible as evidence, so was not a statement that should have been considered at the duty to defend application – it would have been “premature evidence” to consider it at the duty to defend application. 
· “quite apart from all of the other problems associated with this statement, to admit it on a duty to defend application would create a trial within a trial requiring the chambers judge to make findings of fact. This is not permitted by the case law”. 

Second ground for appeal: could be no liability. 

· ICBC says that the trial judge erred in concluding, under the Scalera test, that there was any potential liability under its policy
· The injury to Forsen occurred while he was in a vehicle that was being put to its well-known and usual activity. The use of the vehicle contributed to the injury of Forsen because, by assuming the role of a passenger in the vehicle, he was entirely dependent on Scargill's operation of the vehicle to find him medical assistance when his condition worsened to the extent that he had no ability to adequately request or find assistance. 
· The exclusion clause in ICBC's policy was ambiguous. Therefore the contra proferentum rule applied such that the policy was construed in favour of the insureds. 
· With respect to the Co-Operators, there was potential employer liability and therefore it had a duty to defend the action.

Rosenblood Estate v Law Society of Upper Canada (222)

Facts:
The solicitor practised real estate. A credit union was one of his principal clients. In mortgage deals the credit union lent money and suffered losses b/c the solicitor was dishonest. 

The solicitor died and six months after that the estate notified the Law Society of the credit union's claim. 

The Law Society, as administrator of the insurance, retained a lawyer to defend the claim against the solicitor. Two years later the law society advised the estate that it was denying coverage. 

The action continued against the estate and was settled. 

Now the estate sues the provider of the professional liability insurance. 
Issue:
Was the IR estopped from denying indemnity?
Held:
Yes. Estate wins. IR cannot guide the ID to a settlement and then say no coverage.
Ratio:
When a claim is presented to an insurer the facts giving rise to the claim should be investigated. If there is no coverage then the insured should be told at once and the insurer should have nothing further to do with the claim if it wishes to maintain its off coverage position. If coverage is questionable the insurer should advise the insured at once and in the absence of a non-waiver agreement or of an adequate reservation of rights letter defends the claim at its risk.
Discussion:
· The insurer denied liability on the grounds that the loss was caused by dishonesty, which was excluded from coverage, and on the grounds that the insured solicitor was in breach of the policy by failing to give timely notice of possible claims. 
· The estate argued that the insurer, by taking on the defence, was estopped from denying liability. 

· The solicitor knew exactly what was going on and was dishonest for participating in the scam, so the credit union's loss was therefore excluded from coverage. Furthermore, the solicitor was in breach of the policy by failing to give timely notice of the possibility of a claim as was required.

· However, the Law Society was estopped from denying coverage. 
· Distinction between waiver and estoppel: prejudice must be shown for estoppel but is not necessarily required for waiver – but this point is not decided in this case. 

· For estoppel to apply there must be knowledge on the part of the insurer of facts which indicate a lack of coverage. There must also be a course of conduct by the insurer upon which the insured relied to its detriment. 
· The insurer, through the Law Society and its lawyer, had knowledge of facts giving rise to policy breaches and should have appreciated the significance of those facts. And, there was reliance to the detriment of the insured. The estate relied on the Law Society to act in the best interests of the estate in defending the action. 
· The defence and settlement negotiations would have been conducted differently if the estate had known that the insurer was going to deny coverage. 
· It was not possible to point to actual prejudice but in the circumstances of this case where the insurer persisted in the defence through production and discovery into settlement negotiations, prejudice had to be presumed. 
· If the estate had been advised of an off coverage position earlier the defence could well have been conducted differently. 

· The insurer could not rely on the no action against the insurer clause where it has not consented to the settlement because, by denying liability and breaching the contract, the insurer had waived its right to rely on the no action clause.

St Andrew’s Service Co v McCubbin (226)

Facts:
· This was an action by an insured party against his insurer for 90 per cent of the costs of defending an action which the insurer had refused to defend. 

· The insured successfully defended an action against him where certain of the claims, if proven, would have fallen under the defendant's professional liability insurance policy. 

· Because there were claims which were not covered by the policy, the insurer refused to defend the action on behalf of the insured. 

· The trial judge held that the insurer was liable to indemnify the insured for those costs of defending the action which were attributable to the claims which, if proven, would have fallen under the insurance policy. 

· The parties were unable to agree on the extent of the insurer's liability to pay costs. The parties did agree that the costs fell into three categories: 10 per cent of the costs were incurred solely for the purpose of defending claims which fell under the insurance policy; 10 per cent of the costs were incurred for the purpose of defending claims which fell outside the insurance policy; and, 80 per cent of the costs which were common to both claims. 
· The insured maintained that the insurer should pay 90 per cent of the costs and the insurer claimed liability to pay only 10 per cent of the costs directly attributable to claims which the policy covered. 
· The IR argues that the 80% portion should be shared evenly between the ID and the IR.

Issue:
What proportion of the costs should the IR pay?
Held:
The insurer was liable for the 90 per cent of the costs.
Discussion:
· There are two rules for apportioning costs:

Rule 1: apportion costs so that the IR only pays for the defence of claims that would be covered by the insurance. 

Rule 2: to the extent that a distinction cannot “be readily made” between the costs to defend covered and uncovered claims, the IR should pay those entire costs.

· In other words, where apportioning costs between the insured claim and the uninsured claim was very difficult, courts imposed full costs of defence on the insurer. These considerations applied only where defence costs could not readily be apportioned.

· [I think the key thing here was that the K covered such loss, but then the IR would have had to invoke the exclusions clause, and was now estopped from doing so. Would the result have been different if the claim had not come under the contract in the first place ???].

Chapter 12:  Valuation:

Property Claims – Basis for valuation is normally measure of loss called “Actual Cash Value” or “ACV”.  
This is only a term of art used to express the concept that the insured is to be indemnified in cash for the actual value of its loss and nothing more, there are different ways to determine this amount: cost to repair, cost to replace with material of like kind and quality, could be cost to replace with something new with a deduction for depreciation, or could be market value for what it would be worth before the loss.  There is no precise measure.

Canadian National Fire Insurance Co, v. Colonsay Hotel Co, 1923 – SCC.

Facts: 
In 1910 was sold for $20,000.  Prohibition resulted in the liquor licence being lost and so it was sol in 1917 for $3,200.  1920 sold to R for $3,000.  Then fire destroyed entirety.  Adjustor offered $5,700 for total.  Owner was prepared to accept but then wife refused.  Went to trial where jury awarded $16,500.  Appeal was dismissed, now to SCC.

Issue:  
What is the proper method for valuation in this case?

Held:

New trial, the jury awarded way more than the actual cash value.
Ratio:  

The insured cannot be compensated to the full value of the policy if it would mean receiving more than what they lost was worth.  The right of recovery is limited to the actual value destroyed by fire.  
It would create moral hazard and double recovery if could recover the replacement value. 

Reasoning:   
[The angling judgment is the best]

Idington

· TJ told the jury that they must evaluate the cost of an identical building i.e. cost to rebuild a mythical building which has 10 years wear and tear. 

· SCC held that the charge was incorrect and there should be a new trial.

· Saskatchewan statute says that IR is not responsible for loss beyond the actual value destroyed by fire, nor for loss occasioned by ordinance or law regulating construction or repair of building.

· Only entitled to cash market value. Do not permit any imaginary value the owner may be inclined to hold out for and expect, even reasonably, in the future.

· [Not clear to me at the end of this judgment how to calculate the value – other than it must be the actual value lost].

Duff

· Pecuniary loss suffered by the ID is what the compensation should be.

· Loss should be measured by value of the property, not necessarily selling value, if the value to the ID was greater than the selling value, the he should be allowed more than the selling value.
Anglin

· This judgement seems to indicate that the jury award was way too high. Said that there is no evidence of increase in value since P bought it, and P was running at a loss before the fire, and there was no evidence that things were likely to improve. 

· The amount awarded was far in excess of the actual value. 

· Judge was wrong to tell the jury that they should determine the replacement value.

· Replacement value is not either the “actual value destroyed” by fire or the “actual cash value” of the property insured, although both these terms mean the same and can be defined as “the actual value of the property to the insured at the time of the loss, having regard to all the conditions and circumstances then existing”.  
· ACV is not necessarily market value, and definitely not replacement value, which will more often than not exceed the value.  
· The right of recovery is limited to the actual value destroyed by fire.  
Mignault

· Would be wrong to pay out the replacement value b/c the ID may not even replace the property.

Notes

· Policies can provide for different measures of loss e.g. replacement cost.  Usually this can be added onto a policy with an endorsement.  It will set out a clause stating the measure of loss as replacement cost, enabling the insured to replace old with new without any deduction for depreciation.  There will normally also be a limited period of time in which this can be exercised.  
· If there is no specific replacement cost endorsement it will likely be ACV.

Glynn v Scottish Union & National Insurance (234)

Facts:
No facts.
Discussion:
· Can agree to predetermined value ( valued policy.

· In such a case the parties merely waive the necessity of the insured proving the amount of his loss; and agree that the property shall be regarded by both the insured and the insurer as being the agreed value; but the obligation of the insured to prove the fact of his loss remains.  

· The fact that the proof of the amount of the loss is waived does not change the nature of the contract. It is none the less a contract of indemnity unless other terms thereof serve to indicate that the intention of the parties was that it be otherwise. 

· A valued policy is not to be confused with a policy that pays upon the happening of some contingent event regardless of whether the insured suffers any pecuniary loss.  e.g. rainfall during a one-day outdoor carnival ( ID could never prove the loss exactly. 

Re Art Gallery of Toronto and Eaton, Re Aetna Insurance Co, 1961: Ont HC

Facts:  
Aetna issued to Art Gallery insurance for 3 different sections.  Section A contained items of fines arts, each was listed and given an insured value.  There was a robbery of items from this section.  The total insured value of what was stolen amounted to $640,000, however the gallery claimed the actual value of what was stolen was at $1,045,000.  Apparently they had underinsured the items.  The paintings were then recovered, although each had substantial damage from being rolled up.  The value of the paintings recovered was $631,900.  Deducting this from the actual value the loss amounted to $413,100.  They claimed $394,100 (due to one of the items having been over insured).  
The insured claims they are entitled to recover the actual loss on each item insured up to but not exceeding the insured value of each as listed in the policy – i.e. the ID tries to score from the fact that the paintings were recovered and the damage was less than the valued amount for each painting.  
Insurer submits that the policy is a valued policy and the ID should actually get less than the insured value and that the indemnity amount = insured value x ( actual value at time of recovery / actual value of each painting at the time of loss).

Issue:  
What is the proper method of valuation – can the ID get the valued amounts only if the paintings are totally lost / destroyed, or even if they are only damaged to the extent of the valued amounts?
Held:  
Court agrees with the IR. Sum is to be determined by applying the percentage of the actual depreciation resulting from the theft to the agreed values as set out in the policy.

Ratio:  

When an item is under insured the value receivable on it is to be determined by applying the percentage of the actual depreciation resulting from the loss to the agreed value as set out in the policy.

If there is a total loss, pay out the valued amount, if there is a partial loss, pay out proportional amount of the valued amount.

Reasoning:  
· Para 9: “this company shall not be liable for more than the amount set opposite the respective articles covered hereunder, which amounts are agreed to be the values of the said articles for the purpose of this insurance.”

· The insurer and insured have agreed that although the items listed in Sections A and B may be of greater or lesser value, in all cases of indemnity their value is to be taken to be the amounts set opposite the respective articles.  
· The contract is not to insure the owners for the actual value of the items up to a certain amount, but to insure them on the basis that such items are to be taken to be of the values set opposite the respective articles.  
· An ID may insure an article below its actual value and provide that as between him and the insurer it shall be taken to be only of the value upon which they have agreed. They have done so here, there is no provision that the agreed value shall apply only in the event of a total loss.

Note:  Coinsurance:
· This arises when there is a discrepancy between the price of insurance (how much the ID is charged) and the cost of insurance (how much it costs the IR to pay out).

· Have a house worth $100,000.  The chance of it being completely destroyed by fire or suffering a complete $100,000 loss is very remote.  Insured who has this house may be tempted to under insure it or insure it for less then the full value in order to cut the premium in half, as there is only a very small chance that any loss if suffered would exceed $50,000, so from the 50k - 100,000 they would be self insured.

· Problem with this is that insurance tends to be priced on a per unit basis.  So many dollars of premium coverage for each thousand dollar of coverage.  And it is linear from zero i.e. the pricing applies to the first and last $1000 of coverage equally – it is the same unit price.  This is the way insurance is priced, the cost is something different.

· The majority of claims fall at the bottom end of the spectrum – normally $10,000 or less.  Because this is where the majority of insurer exposure is, because the insurer has fixed costs, the costs of the units from $0 - $50,000 is much higher than the unit price.  This means that if an insured elects to self insure for a portion of the claim, the insurer is not getting a premium that properly reflects its exposure to loss.  If insurers want to receive premiums that accurately reflect their exposure to risk, because the price is consistent on a per unit risk, they have to ensure ID’s purchase insurance to the full value of the risk.  
· Coinsurance penalties are written in to give the insured a disincentive to coinsure.

EXAMPLE 1:

ACV of property is $10,000

100% coinsurance clause ( insured must therefore carry 100% of $10,000 = $10,000 coverage

Coverage limits are $15,000

Therefore, no coinsurance penalty

EXAMPLE 2:

ACV of property is $200,000

100% coinsurance clause ( insured must therefore carry at least $200,000 coverage if he wants full coverage.
Assume ID takes out insurance for $100,000

Therefore, coinsurance applies and any loss is multiplied by $100,000/$200,000 = 50%.

$10,000 loss, insured only recovers $10,000 x 50% = $5,000, so that is all ID gets.
EXAMPLE 3:

90% coinsurance clause

ACV of property is $100,000

Insured must carry 90% of $100,000 = $90,000

Assume ID takes out insurance for $85,000.

Therefore, coinsurance applies

Any loss is multiplied by $85,000/$90,000 = 94.4%

$25,000 loss, insured only receives $25,000 x 94.4% = $23,600.

So the questions to ask are:

1. What % coinsurance clause?

2. What ACV?

3. % coinsurance x  ACV  = Amount insured required to carry.

4. What does the insured actually carry?

5. Divide amount actually carried by amount required to be carried ( payout %.

6. Multiply the loss by the payout % to get amount insured may recover.

On a property policy the declarations page will have the place that specifies the coinsurance amount, so long is this is on the declarations page it is legal to apply the coinsurance penalty.

· This is because housing values fluctuate on supply and demand, so is difficult to hold insured to 100%.

· ACV generally done on market value for things that are tradable and were the market is the best indicator of the intrinsic value.  On some property is easier to do replacement costs minus depreciation.
Co insurance can also apply to a value policy (a policy where duty of insurer is not to indemnify but to pay out the value that was assigned as between the insurer and insured to a particular item) when the ID insures for less than the ACV.  Will typically be artwork, fur, jewellery, and will clearly specify that in case of loss the property is to be valued at the dollar amount scheduled in the policy. To show how coinsurance applies to valued policies see the following formulas for the different cases. 
Regular indemnity policy

Recovery =            ACV    x    Actual loss       =   Actual loss




    ACV

I have written it this way to compare to the valued policy formulae for the Art Gallery of Toronto case, and the above formulae makes sense b/c when you insure in a regular indemnity policy then you are insuring for the ACV. If there is a total loss the ratio goes to 1 and the recover will be the ACV.

Regular indemnity policy with coinsurance applied:

Recovery =
       insured amount            x     Actual loss
[coinsurance % x ACV].

This is when the insured amount is less than the ACV i.e. that is why the whole coinsurance adjustment is being done. 

Art Gallery of Toronto i.e. valued policy w/o coinsurance

Recovery = insured (valued) amount    x          Actual loss  

     ACV
If there is a total loss the ratio goes to 1 and the recovery will be the valued amount.
Art Gallery of Toronto with coinsurance applied.

Recovery = insured (valued) amount    x          Actual loss  

        [coinsurance % x ACV]                   ACV

Again if there is a total loss the second ratio goes to 1.

Section 128, Part V of BC Insurance Act:
· A contract containing

· (a) deductible clause

· (b) Coinsurance, average or similar clause

· (c) Clause limiting recovery by the insured to a specific percentage of the value of any property insured at the time of loss, whether or not that clause is conditional or unconditional

· Must have in printed or stamped on its face in bold type lettering at least 12 points in size the words: “This policy contains a clause which may limit the amount payable”, and unless these words are so printed or stamped the clause is not binding on the insured

Chapter 13:  Misrepresentation of the Claim:

Insurance Ks are that of “utmost good faith” on both parts, this means different things for each party:

Insureds:  
· Already covered one aspect – the formation of the K and obligation to describe the nature of the risk accurately.
· Later stage obligation is on both parties when the loss has occurred.  The insurer is at the mercy of the insured so far as determining the nature of the loss, the circumstances that lead to the loss and in particular the value of the goods lost.  E.g. Your house has burned down, taking everything inside, there is no way for the insurer to verify the extent of the loss.  In this way the insurer is at the mercy of the insured.

Insurer:  

· The insured suffers the lost and is in this way very much at the mercy of the insurer.  They are looking for the insurer to come through and fulfill their obligations.  Once fortuity has come to pass the insured is at the insurer’s mercy.  

For these reasons, particularly at the point of claim the parties owe each other the duty of utmost good faith.

Anastasov v. Halifax Insurance Co., 1987 – BCCA

Facts:  
· Ps claim based in part of the policy issued by the D.  

· Property Coverages: If there is a loss insured by the Contents Coverage, we agree to pay on the basis of replacement cost provided that:

1.  The property at the time of loss was useable for its original purpose

2.  You have repaired or replaced the property promptly

· Ps claim was denied on the basis of fraud in that she represented that she had replaced certain items including jewellery, wall clock and vacuum, when in fact she had merely set them aside at the stores and had told the store owners that she would pay for them when she got the insurance money.  
· P submitted a schedule of loss, no declaration was provided by P b/c was not requested, and they were not provided with forms to do so.  
· Statutory Condition 6 requires the insured to supply certain particulars and to verify them, Ds submit Ps breached 6(1)(b) and 6(1)(d).  

· Statutory Condition 7 provides that “any fraud or willfully false statement in a statutory declaration in relation to any of the above particulars, vitiates the claim of the person making the declaration.”

· In this case there was no statutory declaration so the IR cannot rely on Condition 7, so the IR relies on the CL.

Issue:  
Was this a breach of the statutory or common law duty to act in good faith and if so what are the consequences?

Held:  
ID loses. Was a breach of CL duty. Condition 7 did not oust the CL rule. Fraud here vitiates the claim.

Ratio:  

The common law obligation to act in good faith applies in all aspects of claim, it is not changed by the addition of statutory condition 7.  Any fraud, no matter how inconsequential gives the insurer the ability to avoid the claim in its entirety.

Reasoning:  
· In absence of statutory declaration there can be no breach of SC 7, so the judge was right to say that this case must be decided under the common law.
· Britton v. The Royal Insurance Co, 1866:  
The law is that a person who has made such a fraudulent claim could not be permitted to recover at all.  The contract of insurance is one of perfect good faith on both sides, and it is most important that such good faith should be maintained.  It is the common practice to insert in fire policies conditions that they shall be void in the event of a fraudulent claim; and there was such a condition in the present case.  Such a condition is only in accordance with legal principle and sound policy.  It would be most dangerous to permit parties to practice such frauds and then, notwithstanding their falsehood and fraud, to recover the real value of the goods consumed.  And if there is wilful falsehood and fraud in the claim the insured forfeits all claim whatever upon the policy
· Ps argues that Statutory Condition 7 ousts the CL view as above, and only vitiates a claim if it is made under statutory declaration i.e. ID says that if IR does not get stat declaration then cannot complain about fraud.  J does not agree.  
· Is a wider rule that utmost good faith is fundamental to every insurance policy and that fraud on the part of the insured will vitiate the policy, cannot oust the general rule in Britton.
· Here female P represented that the goods had been replaced and paid for, they had not, she intended the D should pay the claim when it was not properly payable, the misrepresentation related to the integrity of the claim itself.  
· It was a serious breach of the duty of an insured to act in good faith, the TJ erred in finding that fraud or wilful false statement did not vitiate the claim in this case.

Notes
Britton: This is the classic statement of the law, if there is any fraud on the part of the insured, not including an innocent mistake, but misrepresentation with the insured putting itself in a coverage position or exaggerating the amount of the loss, the classic statement is that the entirety of the claim is vitiated and the insurer has no further obligation to pay the claim.

Further cases talk not of the claim being vitiated, but the K being repudiated or the contractual obligations coming to an end.  The distinction is that if all that is vitiated is the insurer’s obligation to pay the particular claim, then the policy continues, and the insurer remains exposed to future risk of loss.  Britton seems to say that only the obligation to pay that particular claim can be properly avoided.
The law of Assured Bad Faith in the UK (244)

English cases

· Courts now more hesitant to allow IR to avoid coverage by invoking ubberrimae fidei.

· Black King Shipping Corporation v Massie (The Litsion Pride): ID supposed to say when ship went into Persian gulf to activate the war coverage, did not, ship sunk, backdated a letter of notice: Court said that pre-K fraud makes the K void ab initio, but fraud in claims gives the IR to option to repudiate the whole policy or just avoid that one claim. Any fraudulent statement that would influence a prudent UW decision to accept, reject or compromise the claim, is material.

· In Manifest Shipping v Uni-Polaris (The Star Sea): Said that there is a large burden of disclosure pre K, but that the IR will not easily be allowed to dodge liability by pointing to imperfect disclosure by the ID during the K or the claims process b/c it had previously validly undertaken the insurance. Clear distinction between pre K duty of disclosure and any duty which may exist after the K has been made.  Pre-K fraud has a fundamental impact on the relationships, remedial mistakes do not have the same character.

· McAlpine v BAI (Run Off): Breach of some terms may allow IR to avoid claim w/o giving the right to repudiate the entire policy. 
· Merc-Scandia v Lloyds (The Mercandian Continent): ID wanted to help the IR so forged a document which would help to have the trial in Trinidad rather than England. But then the IR found out and denied coverage. CA said that for pre-K fraud to allow repudiation require (1) material misrepresentation and (2) reliance. CA said that need the same for post K formation repudiation. “For the extreme remedy of avoidance to be available, there must, in my view, be at least the same quality of conduct as would justify the insurer in accepting the ID’s conduct as a repudiation of the contract” ( so the ID’s conduct must be server such that it can be viewed as repudiatory before the IR can void the entire policy. In particular the requirement of inducement must exist in an appropriate form before the UW can avoid the entire K for post K lack of good faith. The fraud in this case was not aimed at the IR, but affected it only incidentally. The fraud by the ID was bad, but would be disproportionate to allow the IR to avoid the entire policy when they had no other defence for doing so. 
· Sea Star, and Mercandian Continent show a move toward treating fraud by an insured in same manner as any other breach of k.  Some serious enough to allow innocent to avoid further obligations, others giving rise only to a remedy in damages.
· Alpine: proposes intermediate remedy for insurance Ks specifically – avoiding the obligation to pay a particular claim, but leaving a policy in force against future bona fide claims.  
· English courts leaning toward treating insurance contracts as any other.  So that once a K is repudiated all the future stuff should also be avoided instead of it just being a matter of the specific claim being vitiated.  Is also a suggestion that there may be degrees of fraud, ie in the last case the insured forging a letter that could only help the subrogation efforts.  
· This is bound to come up in Canada.  Consider someone making primary statement to adjustor, has a change of heart deciding the lie was wrong, and then tries to fix his mistake.  In this situation do we want public policy for insurers to say they are off the hook, or is there a basis for the court saying we won’t assess the full measure of the penalty against the insured in this situation.
· Nfld Case – thought negligence in allowing pot of hot oil to bubble over would mean his insurance did not cover him.  He lied and said it was the coffee maker.  Had a change of heart and went back to the adjustor the next day, told him the story, the adjustor said he was still covered, and the insurance company allowed relief from forfeiture to get away from the common law rule of repudiating the entire claim.

English case considered in BC (248)
Nelson Marketing International Inc. v Royal & Sunalliance Ins Co: laminated truck flooring was damaged, ID made claim based on pre-sold value rather than declared value, and also duplicated some costs. TJ said that there was no fraud or bad faith per se. TJ said that the IR was in as good a position as the ID to assess the value of the claim. TJ said that the inflated figures were part of negotiating tactics, not the ID actually trying to claim those amounts. Then there was an issue of the ID getting part compensation from its shipper, and this was not disclosed. But that concession by the shipper only occurred during litigation and the TJ said that at that point regular discovery rules, and not the overriding principle of good faith, applied. TJ relied on Star Sea in letting the ID off for not telling about the concession from the shipper: court must be cautious in finding a breach of duty in the post K formation stage b/c of the extreme “penal” consequences and the reduced vulnerability of the IR at that stage. 
Axa Insurance v Gottlieb (249)
Facts:
Householders were insured under a buildings policy. ID’s made four claims under the policy, and payments were made. The insurer subsequently brought proceedings to recover all payments made, on the basis that the first ID, acting for herself and the second ID, acted fraudulently in two separate respects in pursuit of two of the claims. 

The judge held that there had been fraud, and (i) allowed the insurer's claim to recover all sums paid, whether prior or subsequent to the first defendant's fraud, on the two claims in which a fraud had been perpetrated, but (ii) rejected the insurer's claim that it was, as a result of those frauds, also entitled to recover sums paid on claims which had not been the subject of any fraud. 

Discussion:
· The proper scope of the common law rule relating to fraudulent insurance claims was to forfeit the whole of the claim to which the fraud related.
· The law is that the insured who has made a fraudulent claim may not recover the claim which could have been honestly made.  
· S.17 of the Marine Insurance Act 1906 has been interpreted to mean that the IR can treat the K as void ab initio when there is fraud, but the IR does not want to do that in this case, so not relevant here.  

· The rule relating to fraudulent insurance claims was a special common law rule, distinct from the conventional principles regarding illegality which applied to contracts generally. 
· The forfeiture of the whole claim including any part of it that was or might otherwise be good was consistent with principle. 
· The policy of the rule was to discourage any feeling that the genuine part of the claim could be regarded as safe, and that any fraud would lead at best to an unjustified bonus, and at worst, to no more than a refusal to pay a sum which was never insured in the first place. 
· The rule was deliberately designed to operate in a draconian and deterrent fashion, and it was not appropriate to reduce the severity of that rule to reflect settled expectation. 
· There was, however, no basis or reason for giving the common law rule relating to fraudulent claims a retrospective effect on prior, separate claims which had already been settled under the same policy before any fraud occurred. Court does not decide how to treat outstanding separate and honest claims, but thinks that the rule might be that fraud only vitiates the claim to which the fraud related, not concurrent claims.
· If original claim honest, then later exaggerated, will still be held fraudulent, and ID will have to return the sums already advanced for that claim. A different rule would just discourage insurers from making interim payments. 
Inland Kenworth v. Commonwealth Insurance Co, 1990 – BCCA.

Facts:  

Plaintiff owned truck with warranty requirement for inspection every 6 months.  P did not comply and was in an accident causing $43,000 in damage.  Realizing they had not complied with the warranty the Ps fraudulently backdated an inspection report for the purpose of misleading the insurer (D) to believe an inspection had been done in accordance with the policy.  The warranty requirement ended up being void and prohibited by statute i.e. it had not been approved by the superintendent of insurance.

Issue:  

If fraud that is not material is committed and there is no possible effect on the outcome of the claim, does this still vitiate the claim?

Held:  

Yes, fraud is fraud. Although it must be material, but was here b/c the inspection report commented on the condition of the vehicle and so would have affected the mind of the IR on the issue of value. 
Ratio:  

Even fraudulent statements that can have no legal consequence, if material, and if capable of affecting the mind of the insurer in the management of the claim or in deciding to pay it may vitiate the claim.

Reasoning:  

· The warranty is deemed to not be part of the policy, and so the misrepresentation, in so far as it relates to the warranty, is not material, but that does not mean that the MR was not material at all.

· More important question here is whether the false representation is material to any issue other than the warranty.  

· There is no reason why the materiality of the fraud or false statement should be confined to the void Warranty.  
· The classic test of materiality in insurance law is whether a statement is capable of affecting the mind of the insurer. 

· s.231:  Where (b) Insured contravenes a term of the K or commits fraud or (c) the insured makes a false statement in respect of a claim under contract, a claim by the insured is invalid and the right of the insured to recover indemnity is forfeited.

· In this case it was a fraud or wilfully false statement about the pre-accident condition or care of the vehicle and the only question is whether it was material.  Fraudulent statement about the quality or condition of the insured property, or the subject of the claim, which is capable of affecting the mind of the insurer regarding the claim must be material.  
· Not necessary for the IR to show actual prejudice, if that were so then only successful frauds would avoid coverage.

· It is sufficient if the fraud or wilfully false statement is capable of affecting the mind of the insurer either in the management of the claim or in deciding to pay it.  It is unnecessary to speculate about what the insurer would have done if the fraud had not occurred but I point out that the insurer may have waived appraisal by paying blue book value.  
· A K of insurance is one of utmost good faith and one cannot commit fraud or make wilfully false statements about the subject matter of the claim for any purpose without risking the loss of the right to indemnity if it turns out to be material on any issue.
· It is not just any wilfully false statement that will suffice to vitiate consent.  It must be material.  The wilfully false statement about the subject matter of the insurance, intended to comply with the warranty, but which also related to the question of value was capable of affecting the mind of the insurer, destroyed the integrity of the claim, and was material at least to the latter question.  Under the Act and at law this forfeits the right of the insured to indemnity.

· [I guess it related to the question of value b/c the inspection reported commented on the condition of the vehicle and indicated of there was any damage to it – so is material to value, and would have affected the mind of the IR].

Chapter 14:  Insurer Bad Faith:

(a) Bad Faith in Defending Liability Claims.

Shea v. Manitoba Public Insurance Co, 1991 – BCSC.

Facts:  
Shea and Nepinak were sued in tort action by Shea’s infant son.  MPIC was their public liability insurer, tort action proceeded to judgement.  Shea as present plaintiff is claiming MPIC is liable to indemnify him as an insured, for the amount by which the judgement exceeded the available insurance because of failure to settle the liability claim within the third party policy limit of $300,000, excess amount including interest is now over $800,000. 
Shea claims they are entitled to full indemnity for indebtedness on the judgment because of MPIC’s negligence, breach of K, or breach of FD in failing to settle the liability claim.  MPIC denies.

Issue:  
What is the scope of the duty owned by an insurer to its insured?

Held:

Not quite fiduciary duty, but is a high duty, and was totally breached here in a number of ways.
Ratio:  

There is a temptation on the insurer to act in less than good faith where the claim arises that will clearly be in excess of policy limits.  The insurer has an obligation to act in good faith in the defence of all claims and must put itself in the insured’s position and not try to gain advantage from its privileged position.

Reasoning:  
· Discusses ICBC v Fredrickson. In that case ICBC refused to settle, Fredrickson was left with judgement that exceeded his limits, although ICBC had rejected settlement offers within the limits. Court said that ICBC had acted as if it was their own money at stake, acted in accordance with Fredrickson’s wishes and met their fiduciary duty to Fredrickson (if there was in fact a FD, which was not decided). The court then cited Guerin v R and then said that there is no FD on an IR to an ID, the duty is somewhat less, but still quite stringent, and is a duty of good faith more than is found in ordinary contractual relationships.

· In this case the insurer and defence counsel recognized there was no doubt that the claim would exceed the policy limit.

· When there is no reasonable prospect of settling a tort claim for less than the limits of coverage, an insurer can have no legitimate interest in trying to do so.  
· MPIC also faced claims for court order interest and as an accident benefit insurer.  In that sense it had only one interest, namely its own interest in defeating or minimizing a potential liability to pay accident benefits, and defeating the claim for payment of court order interest in addition to the policy limits.  Those are interests which it could properly assert, or defend, on its own behalf. However, the greater the accident benefits paid by MPIC, the less would be the judgement against Shea and Nepinak, who MPIC insured. So this was an extra conflict situation, more so than the ordinary conflict when the IR may want to go trial to avoid liability instead of paying out a settlement amount just about on the coverage limit. Also there was an issue as to whether the accident benefit insurance covered the court order interest inclusively, or exclusively. The ID would want to say that it had to pay the interest in addition to the accident benefit limit, and the IR would want to argue that the insurance was included in the limit, so another conflict of interest here. 
· Duty to defend is not limited to claims that fall only within the limits of coverage.  
· The duty to defend includes a duty to attempt to minimize the amount of any damages to be assessed against the insured, since he may escape all personal responsibility even where he is held liable, if the damages fall within the limits of the available coverage.

· MPIC would have been aware of the conflicts, and did not advise the ID’s of the conflicts. All MPIC said was that the judgment may exceed the policy limits and that the ID’s may want to get independent advice – that was not enough. MPIC should have paid for the independent legal advice, that is what the statute requires. 
Insurer’s Duty:

1.  Relationship between insurer and insured is commercial one in which the parties have their own rights and obligations

2.  Within the commercial relationship, special duties may arise over and above the universal duty of honesty, which do not reach the fiduciary standard of selflessness and loyalty.

3.  The exclusive discretionary power to settle liability claims given by a statute to the insurer in this case places the insured at the mercy of the insurer.

4.  The insureds’ position of vulnerability imposes on the insurer the duties:

a) of good faith and fair dealing

b) to give at least as much consideration to the insureds’ interests as it does to its own

c) to disclose with reasonable promptitude to the insured all material information touching upon the insureds’ position in the litigation and settlement negotiations

5.  The fact that the insured is at the mercy of the insurer for the purposes of settlement negotiations gives rise to a justified expectation in the insured that the insurer will not act contrary to the interests of the insured, or will at least fully advise the insured of its intention to do so.

6.  Duty to deal fairly and in good faith requires the insurer to advise the insured that conflicting interests exist and the nature and extent of them

7.  Statutory obligation to defend imposes duty, where conflict arises to instruct counsel to treat interests of insured equally with its own, if one counsel cannot adequately represent the conflicting interests must instruct separate counsel with the IR pays for.

8.  Insurer’s duty to defend on issue of damage and to try to minimize by all lawful means the amount of judgment awarded against the insured, would include arguing that court order interest and no fault benefits are payable in addition to policy limits where it is available in law.

9.  Defence preparations and settlement negotiations must take place in a timely way and where last minute negotiations are required, advance planning must be made to ensure the insured’s interests are given equal protection with those of the insurer.

Application to the facts in this case
· MPIC was in breach of its duties. 
· The lawyer was MPIC’s agent and could not independently protect the ID’s interests.
· Arguments were made that were contrary to the interests of the ID’s, and the ID’s were not even told of this, when in fact they should have been given their own independent counsel paid for by IR.
· The defence on the issue of quantum of damages was also very sloppy. Cannot just rely on the P’s expert evidence b/c that is a breach to the ID – IR did not care here b/c they knew the claim would be over the limit. 
(b) Bad Faith in First Party Property Claims;

Elias Khazzaka Auto Body v. CGU Insurance Company, 2002 – Ont CA.

Facts:  
ID had auto repair shop, he was welding, saw flame inside the wheel well and went to get fire extinguisher, he returned and there was an explosion and extensive fire causing him burns and destroying the shop.  Fire Chief and police chief inspected and did not suspect arson.  CGU did not agree, they hired Laporte, an independent adjustor who was suspicious as to the cause of the fire, he hired fire expert and made a theory of ID pouring gas on floor and lighting it.  They fought this and denied coverage throughout.  The jury allowed $157,000 for fire damage, and $200,000 for punitive damages for IR’s conduct in defending the action on the sole basis of arson.  They appeal this.

Issue:  
Is $200,000 for punitive damages for bad faith in a property claim reasonable?

Held:  
Yes. The IR and its agent were not objective and reasonable in reviewing the evidence.
Ratio:   

Insurer cannot excuse itself by hiring reputable independent agents as these people do not have a duty to the insured, but the insurer does, and its obligations continue through trial.  No unreasonable burden on an insurer who alleges the insured has committed a crime to closely oversee the conduct of the defence and assure itself at regular intervals that the insured who paid premiums for coverage is always being treated fairly.
Reasoning:  
· Evidence entitled the jury to find Laport acted unreasonably and in such a way as to be classified as in bad faith.  The evidence the jury may have accepted and the reasonable inferences there from clearly establish a rational purpose for awarding punitive damages.  IR had a duty to treat the insured fairly, their actions were unfair.

· IR resisted over 3 years what it should have known was a valid claim.  IR knew the insured to be a small businessman dependent upon his partially destroyed building for his income, knew him to be in debt, should have known accusation of arson would spread and damage his reputation.

· The trial in this case was before the release of the SCC decision in Whiten v Pilot Insurance.

· Seems like the jury found that the IR’s expert tried to get the fire chief to change his opinion. 
· The IR’s investigator had written a note to self that he ambulance driver had confirmed that the ID did not spell of gasoline on the day in question, but then the investigator “forgot” about that.

· The contents of the garage were not insured and the ID had little motive for arson. 

Frederiksen v. ICBC, 

Says for the first time that a party to an insurance contract can assign his or her chose in action.  Frederickson was D with insufficient limits of insurance to meet P’s final damages.  As part of settlement, F agrees will pay X dollars plus will assign to you my cause of action against ICBC for not having properly conducted my defence in this action.  The contract was drawn up saying that for good and valuable consideration the P gets to step into Frederickson’s shoes and conduct the bad faith action.  Before this assignment of a chose was known as champertise – or the trafficking of law suits, this was outlawed by the common law.  SCC here said that if there is a substantial enough connection between F’s action against ICBC and the Ps interest, this is a close enough tie to allow assignment of a chose.  
This case opened up assignments to be part of the settlement action.

Notes

· Consider P is suing D.  D insured by ICBC.  The D will have counsel appointed by ICBC.  The D will say you are not covering the full amount b/c of the limits of insurance, there is potential for bad faith and ICBC to assure itself they are acting properly will hire coverage counsel.  Lawyer retained to conduct defence of D owes obligation to D only.   
· D having been advised by ICBC that there is potential limits problem will want advice, so the D will hire insurance counsel.  
· If this is an accident where several people are injured then everyone of those will want their own counsel.  Spouse of D may want separate legal representation as well – family assets being attached to satisfy a judgment.
· All these lawyers start acting together in concert and delicately be trying to form agreements with the P, to try to box ICBC and get as much $ as possible
· If you are defence counsel for ICBC and there is potential for limits to be exceeded, have to alert ICBC, client, Defendant, have to say there is a potential for conflict and cannot give coverage advice.  
· P has to be alert to possibility of coverage problems.  Will often end up writing a letter to ICBC demanding that the full policy limits be offered in a settlement.  When insurer gets letter like that it is an indication that someone is trying to set them up for a bad faith claim i.e. if ICBC refuses to offer that much, and then it goes to trial and more is awarded then the P will go to the D and say: D you owe me 100, but the limit of your policy is only 60, so just give me 30 out of your own pocket (so I save you 10), and assign me the right to sue ICBC for bad faith for not accepting my offer of 60 back at the start of the action.
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