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Relevant legislation. 

Federal Insurance Act – huge statute, that is relevant especially if doing solicitor work. Regulates insurance companies federally. 
We will focus more on the litigation and contracts of insurance, which are provincially regulated by the BC insurance act. 
The provincial insurance act does not have very many sections on life insurance, but this is the most important statute.  

All CL provinces have adopted the uniform life insurance act. 

Many of the cases refer to old section numbers i.e. they have changed.

Financial institutions act (FIA) – regulates provincial financial institutions, and the marketing of insurance products and provincial financial intuitions that sell insurance. 

The definition of life insurance and other definitions are in the FIA.

David Norwood text book is a good one. 

There is a case missing from the case book, but it is in the table of contents – Canadian western bank. 
Regulation of insurance

Securities are regulated provincially, but there is an argument that should have a federal regulator. 

This argument is made in insurance as well – that should have federal regulation. 

Insurance companies are generally federally incorporated b/c they operate nationally – that is what the federal insurance act deals with. 

The federal companies are then just licensed in each province. 

So the corporate governance of these companies is federally regulated, but the sales of insurance is provincially regulated ( Citizens insurance v Parsons. 
There is no requirement for the contract to be federally regulated, the provincial regulation of insurance contracts does not encroach on the power of the federally incorporated company to operate. 

Bank of NS v BC

Has been much debate over who should be able to sell insurance, banks say that they should be allowed to sell insurance, and they have been allowed to do so to some degree, like creditors group insurance. 

Creditors group insurance is for when the creditor, say who is buying a car on terms, getting a line of credit, will be offered insurance for if they die or are disabled, and then the loan will be paid off. 

If you mortgage your house, you will be required to have insurance, but creditors group insurance is generally optional, although may be compulsory for line of credit. 
So banks want to sell this type of insurance, but the more this becomes part of the banks business, the provincial regulators say that this is marketing that we would normally regulate, and that banks must comply, but banks reply that they are federally regulated. 
The PG won at the BCSC, BCCA allowed the appeal. Said that must take a modern approach to regulation – para 89 ( said that giving insurance was an integral part of giving security, and that they can do it. Was a policy based decision.

Canadian western bank

Considered the same issue in Alberta. PG wanted banks to have certified employees who have training in selling insurance. 
Tied selling – offer loan, but say that also have to take other products. Can offer bundled packages, but cannot say that can only take product X if you first take product Y. The FIA and the federal insurance act both prohibit tied selling. 
Alta court said that bank employees were required to get certificates for their employees, so banks did, but then appealed the ruling and argued interjurisdictional immunity. CA upheld the trial decision and did not accept the argument that selling such insurance is now part of banking. The Alta CA disagreed with the BCCA and said that lots of provincial laws apply to banks. Alta CA did not agree with the argument that banks will be prohibited from operating, they must just get a certificate. 

Leave to the SCC was not given in the BC case, but was granted in the Alta case. If the banks win, then that will change the way insurance operates in Canada – so should watch to see what happens. 

Life insurer as a financial institution 

BCCA modern approach to sale of insurance products is well founded. Insurance companies don’t just sell life insurance, they are providers of other financial products that compete with other organizations e.g. mutual funds. Segregated funds are essentially mutual funds sold by life insurance companies, but is wrapped with insurance protection. The sale of such products has grown significantly, and is now a major part of the business of insurance companies, but group insurance held by universities and employers is still a big part of their business. Now get combined products that are savings and investment, but will pay out benefit if you die. So now they are combining with the GIC’s from the banks. 
So lots of the products sold are not just life insurance, but are investment products. 
Definitions  - FIA 
Life insurance = means insurance that will be paid on death or some other event – why do they differentiate ( so you can own an insurance policy on someone else’s life. 

She read through the rest of the definition. 

Life insurance is when you pay the entire premium up front, but more common to make the payments each month. And even if you die after only making one payment, then you get the full amount. 

Annuity = when you give the company a whole lot of money, and then they pay you out a certain amount of money each month, and if you live longer than they expect, then you win and they keep paying you. If you die soon, they win. 

The life insurance company will normally share the risk by getting reinsurance, who may in turn be retro-insured. Regulators ensure that the companies are adequately reinsured, harms the public if the entire company goes bankrupt and cannot pay the claims. 
The London markets are where a lot of the reinsurance goes on. 

Contract of life insurance

Is not a contract of indemnity like property insurance is. Cannot be indemnified against loss of life. 

Is just an insurance subject to a contingency – death. 
Bray v Kerslake
Considered whether an annuity is life insurance. 

Court said no, but then the legislation was changed b/c of this case. 

Life insurers were selling annuities, and so if annuities were not life insurance, then what would happen to all those existing contracts, so they changed the legislation, and that is why now the definition of life insurance includes annuities. 

Banks also sell annuities.

Interim insurance

In property and casualty insurance, you can be insured on a handshake without a written contract – concept of binder, and then issue written contract. With life insurance you cannot do this. The risks must be carefully stated before there can be a contract.

Life insurance cannot be voided except for defined (narrow) circumstances, but property companies can, b/c there contracts are year to year, and they can decide any year that they do not like the risk any more and cancel the policy. 
With life insurance, you may have your rate changed, say if you take up smoking, but they cannot cancel the policy on a whim.
So you have to confirm your health status when you take out the insurance, and then do updates. 

Generally not covered while they do their calculations and determine the rate. 

But what if you want immediate coverage, then you can get interim coverage.

Zurich case (SCC)

They say that you can have 100K, but only if you turn out to be insurable at our standard rates. Then the interim coverage will be replaced by a regular contract of insurance. 
But then there was a dispute as to how to assess the determination of risk – court finds that there was a contract and that it was subject to defeasance. The onus is on the IR to show clearly that the person would not have been insurable at the standard rates.

Clark

The ID signed an application for interim insurance, and it was issued subject to terms and conditions. She was asked certain questions, and did not comply within 30 days like she was supposed to, so it was found to not be a valid contract. 
General comments on contract of life insurance

The provincial insurance act provisions are relevant. 

The parties to the contract do not have equal bargaining power and resources. 

To ensure fairness, the insurance companies are bound by the minimum requirements in the statute. 
The idea of insurable interest also applies in life insurance. 

Cannot take out insurance policy on someone else’s life unless have an insurable interest – else will take out insurance and then have the person killed. But do have II in those you are dependent on, or in whose life you have a pecuniary interest – say you are partners in a company. 

Contract taking effect – she read the provision from the statute – you have to deliver the insurance K, pay the premium, and have had no change in circumstances before the first payment was made. 

The statutory provisions are almost all to the protection of the ID. So it will be assumed to be delivered, say if your agent forgot to deliver it to you.

Grace periods and lapse of coverage

Generally have 30 days grace to pay premium, and even if lapses, then there is a period in which you can apply for reinstatement. 
These policies generally benefit widows and children, so want to ensure that they stay in place, and the statute has not really be modernized since the 1920’s when it was written. 

Bains case

He was encouraged to replace his policy, so he let the one lapse and then took out another one. But before grace period expired he fell off a roof. But he had not paid his premium, but the B argued that he could still pay b/c the grace period was not up. Court agreed with the B and said that they could take advantage of the grace period. 
Saskatchewan River Bungalows

Significant case that changed the way business was done in insurance industry. 

The policy had officially lapsed, but notes were sent to say that could reinstate it. 
Supreme Court said that this was different to the Bains case and found for the company. But the SCC said that the statement that the “policy was technically not in force” was actually of no effect. So the IR’s had to change their approach. 
SCC said that if the insurance company kept reinstating after grace periods had expired, had they waived the right to rely on expiration of grace periods in the future. 

ID argued that the IR had waived its rights – p120 the court considered the doctrine of waiver, and said that it turns on the intentions of the IR. 
Said that saying was technically out of force was not valid b/c they were still asking for payment. However, the court looked at the actions of the ID, and found that they took no steps to show good intention to bring the policy into force until way after the deadline; they were not proactive in collecting their mail etc. The ID only moved for reinstatement when they found out about the heart condition, and SCC said that at that point the IR had no obligation to accept a reinstatement cheque. 
So IR must be careful how they allow reinstatement, b/c they may waive their rights to not reinstate the policy. Remember that the statute is the minimum, but the IR can be kinder to the ID if they want. 
Change and insurability
The contract will only take effect if there is no change in the insurability of the life to be insured from the time of application to the time of delivery of the policy. 
Courts are very demanding about making IR’s pay out, the IR has a duty to investigate that the time the policy is given, and should not complain later that they did not fully understand the risk. However, the ID must be honest on the application, and must notify the IR of changes that occur before the K comes into effect. 

Anderson P125 case
80 y/o lady sent documents to IR on Dec 30, she had been to hospital earlier in December, and was told that she had a mass in her ovaries. On Dec 29 she was told that she had cancer, and she did not tell the IR about it when she send the documents. 

The IR refused to pay the claim on the basis of undisclosed material change and the ID sued and asked for punitive damages. 

[Punitive damages really got huge in Whiten].
In this case the claim failed entirely. 

The Saskatchewan insurance act provision in this case is very similar to the equivalent provision in BC. 

General explanation about beneficiaries

B designations are generally revocable, you can change the designated B. Could designate spouse today, and then change it to be your child or business partner later on.

Can name the B in your will, or can tell the insurance company. 

Not necessary for you to have the exact correct legal designation of the B, so long as it is clear, then that will be good enough. 
Gossman

Separation agreement stated that each party would retain the control of their own finances and insurances – so his policy was still in his name.
Court decided that the designation was revocable. 

Para 14 – said that B should be changed to his brother b/c he owed his brother some money. He died intestate. 

The IR paid the money into court and let the court decide who is the proper recipient. 

The form for transfer of the B was not properly witnessed. Denning said that the intention to contract was evident in the separation agreement, and that the insurance policies came back to him in the separation agreement. 
See the definitions in the provincial insurance act that apply to declarations. 

She discussed this case for a while, about assignment of the B, and the formalities of doing this, and that it is the intent of the parties that is important – but she was not that coherent, so just read the case. 

Court found that the designation of the brother as the B was valid. 

So there is flexibility in naming and changing B’s – and must give effect to the intention of the ID. 

A designation in an invalid will will still be valid even if the will is not valid – see statute. 
But if the will is revoked, then the designation is also revoked. 

If the will is revoked by operation of law, then the designation will also be revoked. 
So should not make the designation of the B in the will, for these and also for tax reasons. 

If the insurance says that the insurance policy is for “the estate” (and that is what it will default to if you leave the B space blank), then will be taxed when go through the estate. So should rather just name the actual person. 
Should also name contingent B’s, b/c if they predecease you, then it goes through the estate if you don’t update it.

Topless estate

Simultaneous death case in flood or hurricane. Could not tell who died first. She was younger than her husband. 

The rules under the survivorship act and the insurance act are different.

Under insurance act, if die at the same time, then the insurance assumes that the B died first and so the money goes to the estate of the ID. 

The survivorship act said that presume that the younger person survived the older one. 
So there was a contradiction between these two statutes. 

Court said that first look at the insurance act, and then look at the survivorship act so the insurance act prevails to say that the policy goes to his estate, and then apply the survivorship act to see what happens to his estate, and then if she gets anything under his estate, then she may end up getting part of the policy payment anyway. 

Declaration in a will

Boutiller 
Deals with concept of preferred B. 
Issue of whether the insurance money is going to be free from creditors. 

The ID named the wife as B, and then changed the designation in his will. 
But then another will revoked the earlier will which contained the designation. 

She was unclear on this, but spoke about it for a while – read the case. 

Eventually found that Canadian legislation applied, and so the illegitimate children were “children” under the act, and so the subsequent declaration was invalid, and the original designation still applied. The reason for this is partly because the original designation was before 1962 when there was some change in the legislation. There are now very few policies now that were made before 1962.

The point of the case it to show the implication of making a designation under a will that is then revoked -  you should make a new designation. 

Now the preferred class is defined in the insurance act – and it covers a larger group than it used to – includes grandchildren for example, and it is not called “preferred class”. Under the old legislation (pre 1962) preferred class had a special meaning. 

Seems to be that if you are a preferred B, then the creditors cannot get at the life insurance payments as easily. 

If you have savings in the bank, it could be seized by creditors, but if it is an insurance policy product with big savings investment component, then may be protected against creditors. So should have your savings with a life company with a named preferred B, then your creditors will not be able to seize those funds. 

Remember that will is invalidated by a new marriage. 
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Boutillier

This case explains the reference to 1962 in the provisions of the Insurance Act life insurance provisions that deal with wills. 

The term “preferred class” is no longer used in a technical sense, but for example s.62 effectively creates a preferred class. 

An insurance K is an asset, but is one that the TEIB cannot always take. It is also one that cannot be recreated b/c the same ID could not get the same K for the same premiums again i.e. things would have changed. 

Gray v Kerslake said that an annuity is not life insurance, but now the legislation says that it is. There is a risk i.e. that the ID will live very long. 

In an annuity you make deposits and then at certain age the IR starts paying it back.

Creditors and Assignees Rights

When CRA wants to collect they are sometimes frustrated when “RRSP” is held by insurance company, whereas if it was with a bank they could collect on it. 

There has to be an insurance component with the insurance company RRSP, but sometimes that is quite insignificant.

There was a huge property crash in the late 80’s. Many insurance companies suffered badly from the property crash. 

No ID’s lost out, but many IR creditors lost out.

After this the insurance industry became more regulated. 

Anthony

Was a retirement savings account held by a dentist.

Dentist became insolvent b/c of property market crash. 

Had debts owing to CRA – declared insolvency.

His RSP was held by imperial life in a variable fund that had a value that depended on the market fluctuations.

His spouse was named as the B. 

At trial it was held that the RSP was exempt from seizure b/c it was an annuity. 

On appeal, CRA argued that it was not a real annuity, and should be subject to seizure. 

Court followed the statute and said that it was a contract of insurance – the legislation says so. 

Court said that the fact that no election had been made to receive the benefit, and that imperial life could terminate with the dental association at any point, that did not mean that it was not life insurance. 

So it was life insurance, then considered if it was exempt from seizure. 

Said that have to read the bankruptcy and insolvency provisions in conjunction with the insurance act provisions. 

If the ID would have been protected from creditors in the absence of bankruptcy, he should also be protected in the event of bankruptcy. 

Speaks about the policy objectives of wanting to encourage people to save for retirement. So applying policy arguments to justify protecting the plan that was for the benefit of spouses and children.

So finds that cannot seize the RSP, and judges read in a protection that would not get for an RSP at a bank. 

Court considers that the dentist made the payments over the years in good faith i.e. was not trying to defeat creditors. 

Sykes, Robson, Thompson v Stock
People were trying to get funds of out an annuity plan. 

There were garnishing orders that CRA was renewing each month, and this was a bad system so the SCC pronounced on this issue.

It was clear that Sykes was trying to evade creditors. 

In 1985 Sykes was required to pay 210k to CRA. 

In 1990 Sykes moved money from RSP he had at the bank to an annuity fund. He named his wife the B.

Then he filed for bankruptcy. 

He was trying to protect the funds by putting them in the annuity plan. 

TEIB argued that the moving money transactions was fraudulent and so was void. TJ said that it was not a fraudulent conveyance and that the money was exempt from seizure. 

This was valid life insurance, so was there fraud in moving the funds into the insurance account. Was this a disposition or conveyance of property to defraud creditors.

Court considers the meaning of dispose, and in turn, transfer. 

On appeal the court said he was moving the funds beyond the reach of creditors, and that CRA was pursuing him at that time, and that he was fraudulent in moving the funds.  

Courts are often sympathetic to ID’s because insurance contracts are contracts of adhesion. 

Royal Bank of Canada v North American Life Insurance

Considers relationship between provincial Insurance Act and the federal bankruptcy and insolvency legislation.

The CA decision in this case was long and complicated. 

The SCC takes a more simplified approach. 

Funds moved from RSP to registered retirement income fund (RRIF), and designated his wife as B.

Question of whether the transfer was effective, or should be set aside such that the funds are in the estate are available to creditors. 

Doctor was self employed, filed for bankruptcy. But it was quite a while before this that he made the transfers. 

His landlord got a judgment and that was what pushed the doctor into bankruptcy.

Court said that RSP would have been available, but the transfer was made in good faith, was not for the purpose of defeating creditors, and that the RRIF was exempt. 

He was solvent at the time of the transfer. But the bank argued that it was a settlement under the bankruptcy and insolvency act (s.91 – 92 and s.67) and so was not yet effective. 

SCC said that the insurance contract was important to the bankrupt and that is why it has been made exempt by the insurance legislation, and this is acknowledged by the bankruptcy and insolvency act itself. 

Issue is what “settlement” beans, what rights does the B actually have given that the designation is revocable. Court sad that B does have an interest, b/c if ID dies before the designation is changed, then the B will take the benefit. 

[The interest of the B has been recognized in “living benefits” (or “life benefits”), when you have a shortened life span (say you get aids or some other terminal disease) w/o access to funds, then you can apply to get some % of the face value of the policy – but then the B had to approve of this b/c they are going to be getting less. Court said that the B had to consent i.e. there was some interest held by the B].

So the B does have some interest, although it is contingent of the death of the ID without revocation. 

Court said that the B does not get their interest in the property until the ID dies ( said in para 35 that since the designation was an in futuro designation, it was void against the TEIB, but this does not mean that the creditors could get the life insurance out of the estate of the insured b/c the provincial legislation. Court says that insurance is a special asset that is purchased for the benefit of the ID. Says that insurance is paid in bit by bit over the lifetime of the ID, and then benefits his surviviors. (Well that is not really what happened in this case). 

Court said if the transaction being void means that generally the assets would go back into the estate for the TEIB to give to the creditors, but there are exemptions to this general rule. One of the exemptions is for insurance as defined by the provincial legislation. 

And in this case the doctor acted in good faith. The court will not allow such transactions to stand if there was fraudulent intent. 

So the court finds that it was a settlement, and was void against the TEIB under s.67(1)(b), but the TEIB could still not get at the funds b/c of the exemption for insurance. 

These policies are very similar to RSP’s held by the bank, so the law may change to treat them the same, but there is currently still a difference. 

The bankruptcy provisions will apply if the transfer is made within 1 or 5 years or whatever those statutes say. But otherwise, in the absence of fraud, there will be remedy for creditors against insurance monies.

Liability Issues

IR may dispute liability and argue that they are not required to pay b/c of misrepresentation or fraud. 

IR will argue that the K is void abilities and seek to refund the premiums. 

These defences are statutorily limited. IR has only two years in which to contest MR. 

Misrepresentation
The insurance K is one of utmost good faith. 

ID is required to disclose all material facts at the time of taking out the insurance. S.42 ( K is voidable by the IR if there is a misrepresentation. 

This two year limit is b/c the IR must be proactive in finding out if there has been a misrepresentation, and must investigate to determine if there have been misrepresentations. 

There may have been innocent MR’s, and then the IR can still void the K in the first two years.

If it was a serious MR then it will probably come to light within 2 years, and if it does not, then it was probably a minor MR, and if it was not, then the IR can prove fraud if that is possible. 

s.42 does not apply to a misstatement of age (they can just recalculate what the premiums should have been, so do not need to void the entire K) or to disability insurance. 

If there is a group K, and just one person commits a MR, then the whole group would not lose coverage, but that one person would. 

Cases in this area are generous to ID’s, contra proferentem.

Henwood v Prudential Insurance

Women had emotional trauma, depression, and was seeing psychiatrists and was hospitalized. Then went back to work when she was better.

Then applied for insurance, had to answer questions about nervous disorders. This is a question that many ID’s want to lie about, especially if is a group insurance application, they do not want their employers to know.

If what the person dies of is unrelated to the MR, that is not relevant, K will still be void – is a K of utmost good faith, and the IR may have entered into a different K (increased premiums) if that other risk had been disclosed. 

She died in an auto accident. 

The ID must not try to decide what is material, they must just disclose everything, their opinion of what is relevant is not the controlling factor, just tell the IR and let the IR decide what investigations to make. Sos say that X-ray was done and nothing was revealed. 

So must disclose all facts, including mental problems. 

Independent UW may be called as a witness to comment on what they would have done with that information. 

Shown that the IR would have charged a higher rate in this case had there been disclosure. 

Could also show that in other similar cases they charged increased rates. 

There is an obligation on the IR to provide information to the medical information bureau (MIB) regarding whether a particular ID has had coverage declined, so that future prospective IR’s can see that this person is contentious, and so they can do some investigations. 

But there is a fee to get information from the medical insurance bureau, so would only do it for the bigger cases, or cases where the IR is a bit suspicious. 

Is a question of fact as to whether the matters not disclosed would have affected the actions of the IR. 

In this case the court finds that the IR would have followed a different course if there had been proper disclosure, and so the IR had the right to avoid the policy. 

Dissent

Said that the mental health issue was not material, but the majority has since been followed. 

Kruska

After this case the agents stopped giving advice on what was material etc. After this case the agents would not read the form to the ID, but would get them to fill out the form.

K was an alcoholic, she kept this information from the IR. 

She had been to a detox centre. 

Policy was issued in 1980, for 250k for accidental death.

She died by accidental drowning.

Court finds that the lack of disclosure was material, and was a MR that would make the K voidable. 

It was outside the two year period, so the IR had to prove fraud. 

Court said that ID would not have thought that alcohol abuse was covered by illness.

Clear that the agent was eager to sell the policy, and may not have understood the concepts of insurance. 

Finch finds that the ID tried her best, and said that the IR should have done more investigation and explained the form more fully. Finds that fraud was not established.

If the risk run is different from the risk contemplated, that would make the policy voidable. 

P221 ( considers the requirements for fraud. Cites Derry v Peek for the requirements for actual fraud. 

The onus on the IR to prove actual fraud is a tough one, especially since the ID is probably dead. 

Not proved in this case that the ID acted with fraudulent intent. 

Actions of the agent will always be construed against the IR, not against the ID. The agent is deemed to be trained by the IR and they should train the agent better.

Sandhu v Fidelity

Creditors group insurance was in issue here. 

The ID would have had a certificate under the group insurance. 

The ID suffered from alcoholism. 

The IR approached the ID and sold the insurance to him. 

ID did of liver disease, but he said that he was in good health when he answered the questions. 

He actually had quite a medical history. 

The expert witness called actually worked for the IR, he was their chief underwriter. Said that they would have called for more information, and probably would not have given the insurance. 

He drank a quart of whiskey each night for 10 years. 

The ID’s belief as to their own health at the time of filling out the form is not relevant, they are still required to disclose all medical issues form the last 5 years, even if you think it is not that important. 

Key thing here is that if the ID had answered the questions on the forms better then the IR would have made more inquiries. 

Incontestability

Bough v National

P in this case was not a malingerer, and even after he knew that he had multiple sclerosis he still went to work. 

This was mortgage creditors group insurance. 

If ID becomes disabled, then the IR will make payments on the mortgage. 

Condition was diagnosed on May 10, 1985, and it was the end of April that the policy was taken out.

Likely that the ID knew that something was up even though he had not been officially diagnosed.

The claim was bought more than two years after the policy was taken out, so IR had to show fraud. 

Employee of the bank filled out the form – this is bad practice for the IR, easy for the ID to say that the agent told me not to worry about all of that. 

The UW said that if he had answered one or two of the questions differently, they would have completely rejected the application – this is a bit of an overstatement and probably harmed her creditability. The IR would likely just have asked more questions. 

Court finds that there was no fraud. 

Tracks the language in Derry v Peek, but does not cite it. 

Court gives the ID benefit of the doubt, partly b/c the bank’s agent filled out the form.

Court finds that there was an innocent MR. 

Incontestability - IR tried to rely on a condition in the statute that was more stringent than the act. Said that would not use the ID’s statement to contest coverage in certain circumstances. IR then argued that the statute did not permit the IR to relax the terms of the act, and so the act applied. The court says that the IR having provided an incontestability clause, cannot now say that they did not have the power to do so.

The IA provisions are minimum protections for ID’s, the IR can give better terms to the ID if they want to. 

The IR cannot rely on its own illegality to avoid its obligations under the policy. 

IR’s often reduce the incontestability delay to 1 year instead of 2 years. 

There is a provision that says is not void to pay insurance if the ID committed suicide. This is because suicide used to be illegal, but is no longer. s.46. IR’s will often reduce this to one year. 

Fraud

McLean v Paul Revere

The IR argued fraudulent MR.

The insurance policy was issued within two weeks of application.

ID was in a car accident. 

Then they were making payments for a while.

Then ID was accidentally shot at her friends house. 

Then IR started asking questions about the ID’s background. 

ID did not disclose her criminal background, and did not disclose prison as a previous residence. Court said that the IR should clarify this on the policy if they want to know this – and now they have.  

A nurse went to visit the ID, but did not notice anything.

However ID had had some mental problems in the past. 

Court rejects her evidence. 

Court said that all the non-disclosures were material. 

Onus is on the IR to show on BOP that the non-disclosure were made fraudulently. 

Court says that have to show actual fraud under Derry v Peek – more than innocent MR. 

Court finds that she was fraudulent.

Metcalfe v Manufacturers (Oct 2005 case).
ID had drug history, was in rehab. 

But he passed his blood and urine tests for the medical.

The died of an overdose. 

Policy was in force for a number of years, more than 2, so was a question of fraud. 

Finch comments on the eagerness of the agent to sell policies, and may even persuade ID’s from being entirely complete. 

So was a question of credibility between Ms Metcalfe, the wife, and the agent. 

Wife said that the agent said that if he had not used drugs for a few years then it was not an issue. Court seems to have believed this.

Said that ID relied on the advice of the agent that he need only consider the last two years, and he was clean in that period. 

Says that even if the agent was deceptive, the deception cannot be imputed to the ID. Is an agent of the IR, and must not be deemed to be an agent of the ID to the prejudice of the ID. 

So Finch finds that there was no fraud, this was kinda generous. 
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Death Claims

Re Schmit

Barrister got lost in the woods. Was never found. 

Can get a declaration of death after a number of years. 

The company was concerned with the date of the death. 

Sept 28 1966 was said to be the date of death, the insurance company wanted it to be more recent so that the interest payment would be less.

The determination of death was based on the evidence – if have not been heard from for 7 years then can assume that they are dead, but date of death must be based on the evidence. Will be circumstantial evidence. TJ decided that died soon after he went into the woods. 

King’s Crew

Insurance was issued to the motorcycle club. 

The deceased was found to have been murdered, but it seemed like a setup, and that he was killed some place else.

The policy was not payable b/c it was found on balance of probabilities that it was not an accident, so Seaboard did not have to pay. 

Suicide

You can insure your life so that no matter what happens you are insured (unless against public policy), but then you must get that type of policy.

Accidental death policy is one where the IR tries to limit its exposure. 

Can even get policies that limit the cause of death to a particular event e.g. airline insurance. 

Is an issue of how broadly / narrowly to interpret the clause describing the events giving rise to liability – and who should the burden of proof be on. 

Courts have interpreted “accident” to have quite a broad definition. 

Brown v Sun Life
Was a lot of evidence suggesting it was suicide. 

Court considered whether it was an accident. 

Said that he had a casual approach to loaded firearms. 

The wife said that there were reasons for him to have committed suicide, but the judge said that she was just finding reasons for suicide given that the police had said that it was suicide.

TJ said that the facts pointed to an accident more than suicide, which was an unnatural act. 

Court considered whether he courted the risk. Said no, he thought he was very skilled at playing with guns.

Said that on a balance of probabilities he did not kill himself. 

Murder

Demeter

Cannot benefit from your own crime – so he could not get the insurance money for the death of his wife b/c he murdered her. 

Court said that it was as if the P was just trying to prove his innocence for the murder of his wife.

Brissette (SCC 1992)

Husband and wife had life insurance policies. He murdered her and was convicted.

He gave up his position as B and then the estate sued for the life insurance, even though the K said that the insurance was payable to him directly. 

Court lists 4 rules of construction:

1. Must look for interpretation from the whole of the K that promotes the true intent of the parties at the time the contract was negotiated.

2. Where words are capable of more than two meanings, the meaning that makes more sense in the context should be adopted.

3. Contra proferentem.

4. Interpretation that will yield windfall or unanticipated recovery should be avoided. (this links to #1)

Here the spouses were jointly insured, but they should be seen as separate contracts.  So you can separate them if you need to. 

He murdered her, and the K said that he would take the benefit, but that is against public policy, so does it go to her estate – IR argued that it does not. 

Court discusses public policy, and says that must look at the whole of the contract. Says that in this case the policies were not severable b/c of the way the policy was written up. 

Court said that should not establish a constructive trust to give the money to the estate. 

Cory dissents: 

Says that the IR should pay the estate under the doctrine of constructive trust. Cory said that the IR intended to pay upon her death, and they should. But should the IR really be expected to cover the risk of murder?

Accidental result v accidental means

Leontowicz

Young mother (19) went to a party with her police officer husband and she got alcohol poisoning. She died in the back of the car. Was that an accident. This was not strictly life insurance, it was accidental death insurance. 

The policy covered loss resulting from injury occurring from accident. 

Some policies say that a loss has to be suffered, this one did not. 

Court said that in this policy the injury must be caused by an accident.

In this case the injury was not caused by an accident, it was intentional, it was the voluntary consumption of alcohol. 

The accident cannot be “death”, there must be some other accident that caused the death.

He did not argue that it was an accident to drink too much, but that may not have worked anyway. 

Distinction between accidental result and accidental cause. 

Case when sunstroke was found to be not an accident. He was voluntarily in the sun, and there was no accident.

Turns on the wording of the K, does it call for an accidental cause?

The word accident must be given its ordinary and popular meaning. 

Court said that must resolve doubt in favour of the ID, but must respect the distinction between cause and result, and here there was no accident that caused the result. 

Part 3: s.29 – s.80 if the Insurance Act is the relevant portin of the act for this section of the course i.e. these three lectures. 

If an insurance policy has life and accident coverage then it will be governed by the life insurance portion of the Act. 

Should be aware of the Insurance Companies Act i.e. the federal legislation. 

Martin v. American International Assurance

This case brought a big change to the insurance industry. 

Dr was addicted to opium and overdosed. 

This case suggests that any death could be found to be accidental. 

She said that this death was an accident resulting from miscalculation. 

The insurance company said that the death was not caused by accidental means. 

Is there a distinction between policies covering accidental death, and those covering death by accidental means. 

BCSC said that this was not an accident, but that the Dr took a risk and it was intentional. 

SCC said that all accidental deaths have some other cause, and that you must given effect to intention of the parties when entering into the K. 

Considers the meaning of “accidental means”, says that it does not refer to a narrower subclass of death, it is the same thing as accidental death. 

McL considers what it means to die by accident. 

Pivotal question is whether the ID expected to die. But there are not that many deaths that are expected.

What if you courted the risk? That does not mean that it was not accidental. 

Finds that in this case the ID did not intend to cause his death. 

Do not ask whether the activity was dangerous, or whether death was likely, but whether the ID intended or expected to die, and if not, then your death would be considered to be accidental. 

This case causes trouble for IR’s b/c they sometimes try to limit the risk they take, but now cases like this mean that if it is a group policy, then you cannot deny coverage for certain activities. IR’s may prefer activities like skydiving should be “not an accident” and then they could sell individual insurance to those who want insurance for those activities. 

Wang v Metropolitan

This case is hard to reconcile with Martin. 

In this case she died from a rare type of embolism. 

She was having an elective caesarian section. 

Coroners investigation said that the cause of death was natural i.e. there was no negligence etc. 

If the doctor is negligent, then that would be accidental and the insurance would have to pay, but here there was no negligence – so was it an accident?

Court considers the frequency of the events that occurred in this case. 

This court uses the same language as McL used in Martin, but then says that almost all accidents have some deliberate actions. 

Key question still seems to be whether you expected to die. 

But this court says that there are some deaths that are not expected, but that are not an accident e.g. if you die in your sleep from a stroke.

Court said that here there was no accident – it was just a natural process that can happen during an operation. The pregnancy and childbirth do not make in an accident. 

Guillet v American Home

Question of whether there was an accident when ID was paying basketball and twisted his head in a weird way and then had a stroke?

Not 100% clear that it was the turning of the neck that caused the rupture, it may have been spontaneous. 

Was the death cause by an accident and independently by all other causes. 

Court said that must look at the entire chain of events and ask if the ID expected to die. 

So the court applied the Martin case and found that the death was caused by an accident b/c the ID did not expect to die. 

Said that an accident can be caused by a deliberate act. 

So the IR lost and had to pay. 

The dissent in this case followed Wang. 

Here there was more of an event that could be said to have caused the death i.e. could have been bumped during the game. But if said Wang was an accident, then what death by operation would not be.

Marks v Commercial Travelers

Deals with pre-existing injury or illness.

Slipped on ice and fractured his leg. 

The ID was already suffering from a number of infirmities.

Issue of whether the death was caused by the accident, or also by the pre-existing disease. 

Court considered US case law. 

Here the court found that the accident is what bought the death about and so the claim was payable. 

Mutual Life Assurance v Aubin

K said that there would be no payment if the loss was connected to breach of the law or illness. 

ID went to a teachers meeting and had a few drinks (just 1 or 2), but he was on medication. The weather was bad and he had a car accident. His blood alcohol content was double that permitted by the criminal code. 

IR did not have to pay b/c death was related to a criminal act. 

Oldfield v Transamerica

Major writes the judgment.

ID had cocaine filled condoms in his stomach. 

Former spouse claimed the proceeds under the policy in which she was the named B. 

Should not allow ID to benefit from his criminal act – it is against public policy. 

But the court said that it is not against public policy to allow the B to retain the proceeds when the ID accidentally dies in the course of a criminal act. 

This would have been an irrevocable designation of the wife as B until the children were 18. 

The policy did not refer to criminal acts, but now they do. 

The insurance Act had a provision that dealt with illegal acts, but did not make the claim not payable unless the act was that of the ID. 

The court focuses on the B and said that penalizing her is not going to deter criminal acts. 

Court said that the B was an innocent victim and that she should not be made to suffer. 

So the court finds that the IR must pay. 

This case was quite a big change to the public policy rule. 

If this had been a revocable B designation, then could argue that the B had less of an interest and only the ID and interest, and then the public policy consideration suggests that should not order payment. It was the fact that this was an irrevocable designation that inclined the court to order payment in this case. 

Tadman v Seaboard

The ID’s voice box was injured and suffered a partial loss of speech.

Was the loss sufficient to allow coverage under the policy. 

Issue as to what total loss of speech means. 

The CA said that if the loss was not complete then there should be no coverage. 

Warrington v Great-West Life Assurance

Deals with punitive damages. 

Issue of whether Fibromyalgia was a legitimate disease, or was the ID just a malingerer. 

Many patients did not want to argue that they were depressed. 

Doctors said that there was little established medical evidence to determine which symptoms were legitimate and whether the injuries were actually disabling. 

IR’s did not want to extend coverage to unknown medical conditions. 

Court found that the ID was actually disabled, even if there was not a well established name for the disease.

Court then considered whether punitive damages should be ordered – should consider the actions of the parties. 

The onus is on the ID to show that he is unable to work in any occupation – court finds that that is proved in this case. 

Considered whether the IR acted in good faith throughout. Said that the IR did not act appropriately in rejecting the P’s claim. It was bad how the IR suddenly changed its attitude to paying the claim. Court finds that the IR’s attitude was overly dismissive. Court said that the IR entered into the K with good faith, but then did not act in good faith later on in the relationship. 

Issue of the standard for conduct that is deserving of punitive damages – must be more than just conduct that the court disapproves of. 

Aggravated damages can be awarded when the conduct is bad, but you are still compensating for a loss that was actually incurred, say for stress or humiliation. Is a vague line between aggravated and punitive damages. Vorvis v. ICBC tried to resolve this. 

So aggravated damages were awarded in this case, but not punitive damages. 
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