Property and Casualty Insurance Class notes

Ins0109
Open book exam. 

Supplementary reading: There is no really good Canadian book on general insurance. Craig Brown and Robert Menizies (sp?) is often used, but is quite basic and introductory. 
There are no books on property insurance, but there are some on liability insurance, one by Gordon Hilliker.

There is a large looseleaf binder on the CGL called The Canadian Annotated CGL by Snowden and Lichty. 
Heather Sanderson from Alta has also written a book. 
There are also American books: Couch on Insurance and Appleman on Insurance.

Property and liability insurance law: Tony Saunders 604 688 1221, aj_saunders@guildyule.com
Insurance lawyers are really tort lawyers. Tort lawyers are either represent P’s or D’s, and the once the represent D’s are the insurance lawyers b/c for almost all torts there is liability insurance that can be bought. The insurance company will employ lawyers to defend the suits against the insured. 
Insurance lawyers are also involved in property insurance, say if the house burns down, the insurance company pays to repair it, then under the right of subrogation (taking the place of, becoming the surrogate) the insurance company will sue the person who caused the fire. The subrogation lawyers are effectively plaintiff lawyers, because they start the suit. The insurance company sues in the name of the insured whose house burned down. So the name of the insurance company does not appear on the face of the law suit. 
Then the third area is coverage work, which is advising the insurance company as to whether the claim is covered by the policy. This is actually a relatively small part of what insurance lawyers do. There are also coverage lawyers that advise plaintiffs. 
In this course we focus on reading and understanding insurance policies. This is essentially a course in applied contract law. Insurance polices are normally standard form contracts that have been built up over hundreds of years. Insurance law also deals with the law of agency b/c such contracts are often sold by agents or brokers. 
An agent, strictly speaking, is someone that acts for the insurer and has a formal agency agreement which defines how the agent can bind the insurer. The person who acts for the insured, is actually called a broker. 

There is seldom any negotiation between the broker and the insured – they just bind the market. 

Our insurance law is heavily influenced by British maritime law, and by British and American commercial practice. It was around the docks of London in the 17 century that insurance law really developed. Lloyd started one of the first big insurance companies, and Lloyd’s of London still exists. 

The different mercantile groups would insure each other. A mutual company is one that sells insurance and the shareholders of the company are all policy holders – you insure each other. You still get these, but mainly in the field of life insurance. But many mutuals have converted into stock companies. Some of the original companies dealt just in fire insurance, and the word fire is still in many of the company names. 

Stock companies are separately incorporated and specialize in bearing the risks of policy holders. Premiums should exceed the value of claims, and then the there will be a profit, in stock companies this profit does not go to the policy holders like it does in mutual companies.
Lloyd’s is a vehicle for syndicates to accept risk. “Names” back Lloyd’s. There is lots of prestige in being a name. Names form a syndicate and pledge their personal wealth against there being a big loss. 

There are many very particular issues in insurance litigation e.g. what is “wear and tear”. There are hundreds of cases that consider this. We will not focus on all of these different interpretation issues, but will touch on a few. 
There are various terms of art in the case law: risk, accident, care custody and control etc.
Policy issue: to what extent should our courts be bound by old interpretations of these terms. 

Need to balance precedent against more modern notions of contract like “reasonable expectation”. 
English case law is still persuasive in Canada, and American case law is starting to get more respect in Canada than it used to get. The SCC has said that it is reasonable for trial courts to look at American cases. American insurance is generally more regulated than the Canadian industry. 

Insurance has its own vocabulary:

Underwriter: The practice at Lloyd’s in the early days was that if there was a risk that a person wanted insured, they would write it on a “slip”, and then if you wanted to insure it you would write your name under the description of the risk. So those that assess the nature of the risk and sets the premium are the underwriters. 

Premium: Consideration that the insurer gets for insuring. Is the contract price, normally a lump sum. May be a rebate if there are no claims. 

The subject matter, or the undertaking, is sometimes called the “risk”. If insuring a building, the building itself could be called the risk. 

Adjusters: those that investigate claims to assess loss. Could be employees or independent contractors. They make the initial determination whether or not there is coverage under the policy, but they also determine how much of the insurers capital should be set aside for eventual payment of the claim. That amount is called the “reserve”. It is the job of adjusters to set and then “adjust” then reserve. There is a statutory requirement that insurers have a proper reserve set aside to fund known or expected losses [but not contingent losses]. At this point the insurer will have to take the money out of places like the stock market and place it in T bills etc. 
Reinsurance: when the insurer wants to spread the risk, they may insurer for the case in which they have to pay out more than X amount in any year. Reinsurance companies are huge companies that have a significant impact on the market. 

Profitability of insurance companies:

Have a reputation of being big bad companies that make tons of money, but actually they have not been that profitable recently. They actually make their money on investments not on policy holders paying premiums. Often the claims exceed the income from premiums. This is partly b/c of severe competition. But the companies often make up for this by profiting from the stock market. After 911, reinsurance companies got scared, so regular insurance premiums went up b/c the company could not reinsure their risk any more. The result was that there were some risks that could not be covered for any price. 
Loss ratio = claims paid / premiums received.  After 911, some insurers would only give insurance for such risks at very high rates, and made good profits in 2002 and 2003. For the first time in a long time loss ratio’s dropped from around the 110 – 120 range to be below 100. 

Different types of insurance policies:
See chart on p1 of the materials. 

First party insurance: protects the insured against the insured’s own losses e.g. property insurance like fire policy. Extended coverage (EC) policies (fire EC) cover things like fire, but then also other risks like hail, theft. Fire and Fire and EC policies are called “named perils” policies b/c the policy sets out the risks for which there is coverage.
Other property policies are “all risk”, this is a bit of a misnomer b/c it is all risk except that which is excluded by the fine print. 

B&M = boiler and machinery policy are often given to manufacturing operations, but maybe also apartments who have that kind of heating. Can also protects “objects” against “accidents”.
Inland marine form = provides protection against property that is not at sea, but is on land, in transit or in a warehouse etc. 

Auto insurance is mostly liability insurance, but there can be first party elements e.g. collision damage, theft, windshield are first party property insurance. 

Life insurance is a form of first party insurance, but life insurance is distinct b/c there is an issue as to whether it is a policy of indemnity. The life insured is normally the policy holder, although the beneficiary will be someone else. 

Key man insurance = when a company insures the life of its key employees. The holder of the insurance must have a direct financial interest in the insured person. 

Third party insurance: called casualty insurance in the USA. Does not protect against my losses, but protects me when I have a legal liability for someone else’s losses. 
CGL policies are liability policies.
Warehousers must carry liability insurance. Under CGL wording there is an exclusion for property under the insured’s care custody and control, under CGL you only cover property at arms length. 

But in warehouse situation you have to care for the other persons property as if it was your own. 

Directors and officers (D&O) = for liability to shareholders when they breach their duties. 

E&O = errors and omissions. CGL form will cover claims for bodily injury and property damage, not for pure economic loss. 

Professionals e.g. lawyers, accountants, face commercial liability for pure pecuniary losses e.g. lawyer sued in negligence cannot rely on CGL insurance, has to have E&O insurance, which will cover claims for pure economic loss. 

Do get some hybrid policies e.g. homeowners package policy will protect the house and will give third party liability protection. 

Contract of indemnity v value policy:

A value policy is actually a type of indemnity, so this is a false dichotomy.
Most property insurance policies give open ended coverage up to a limit. Say house is 3000 ft^2, so is insured for $600 000, then 20% of that would be for personal property. So if the house burned down, you would have to give an inventory of the personal property that was lost, and you would be paid out up to the limit of your insurance for that item. 

Sometimes the measure of indemnity is set according to a prearranged valuation. So jewelry, stamps and coins, furs etc, you would have a provision that deems the value of the collection of stamps or whatever. In effect you agree in advance as to the value of the property. 

So the value policy is really just a value policy where the measure of the loss is determined in advance. 
More terms

Primary = gives a first level of protection up to a specified amount. All lawyers in BC have E&O primary insurance up to 2 million, this is paid for via a fee to the law society, it is mandatory. If you want more insurance then you have to go to an insurer and get excess insurance. The primary policy will be a schedule to the excess insurance, and the excess insurance only kicks in if the primary policy is exhausted. 

An umbrella policy (called bumbershoot in the UK) is a excess policy that gives primary policy if the primacy contract fails to pay out for some reason. 

What does an insurance contract achieve: it is an agreement to transfer risk. This is part of the definition of insurance, see p297 of the materials. The concept of risk is key to insurance. Deals with certain risk or peril. Certain in this context does not mean inevitable, it means particular. 

Most contracts are executed or executory. In an executed contract, all of the obligations are satisfied in one instant, e.g. making a purchase at the store. In a executory contract the performance by one of the parties is delayed for a set period. Wholly executory is one where the one party may never have to perform depending on what the other party does.

Insurance contracts are “aleatory” contracts, ones that depend on chance, depends on risk. You cannot insure against certainties. 

An insured pays a small premium b/c the contingent event will probably never happen. The insurers obligation will only arise on the happening of the event, but then the payment will be large. So there is an imbalance / asymmetry that exists in insurance contracts. This is different to the imbalance of bargaining power that sometimes occurs in contracts under duress or unconscionability. The insured actually has an upper hand on the insurer, b/c he knows the property and the nature of the risk better than the insurer. 
When the event occurs, then the insurer has a legal obligation to pay, but may resist paying, and so here there is another asymmetry b/c the insured knows the legalities of the policy better. Then the insured is often better positioned to estimate the loss, so again there is a asymmetry i.e. the insured could like about what was in the house that burned down. 

The insurers are not pledging their own money, but their capital gained from premiums. An insurer is just a vehicle for creating a risk pool. Create a pool of all clients that have similar risks and want to insure against those risks. 
Insurance markets drive the economy. All companies have insurance, we need effective and efficient transfer of loss. We must ensure that the risk pool is property constituted. 

People in the risk pool must properly identify the risk, so that the underwriter can make an informed choice on whether the take the loss, and how to set the premium. 

If the risk is not property described, and the premium is set too low, then the insurer will be at risk, but so will all of the other policy holders that are in the risk pool. It has happened at least twice in Canada in 20 years that insurance companies have gone under b/c of bad underwriting and fraud on the part of insureds.
The initial cases deal with three fundamental concepts: fortuity, insurable interest, indemnity. 
Fortuity

The idea of risk is inherent in insurance contracts.
Gaunt

Deals with a loss arising from a sea voyage. The cargo was covered by an all risk policy. The wool got wet. The insured was the owner of the wool that was being shipped. The insured does not know exactly how the loss occurred i.e. the owner was not on the ship. Was it rain? That is not a chance, or a fortuity. Is getting wet just part of transportation. 
P287 has a sample all risks policy. Clause 5 deals with coverage. There was a similar clause in the Gaunt decision. 
So how was such a broad clause applied. The court said that the insured does not have to point to a particular event that cause the loss, does not have to show how it occurred.

In this case there was an element of chance, it was not certain that the wool would get wet. Once the insured shows that the loss was not certain, then the insurer must show that an exclusion applies, or must pay. 

So Gaunt is an “onus case”. In a named peril policy the insured would have to show that the loss occurred as a result of a named peril. If there was named peril that was fire, and there was an explosion – you would have to show which part of the loss occurred from fire. But the threshold is lower for an all risks policy. 

Brennan
Interplay between fortuity and a particular exclusion clause.

Is a property case. The lease expired and the tenants moved out. The landlord found that the walls were covered with soot from wax candles. The insurer denied coverage b/c it said that it was not a fortuitous loss, and even if it was, it was excluded by the wear and tear exclusion. 
The TJ said that he did not really have to consider the exclusion b/c the landlord had not met the fortuity requirement. Candles are part of normal everyday life, and they produce soot. So this was not a fortuity, it was more of a certainty. You should expect that this loss might occur when you lease out the apartment. 
But is this right? Some degree of candle burning is to be expected. But what if they had burned so many that the walls were caked with the soot such that the walls had to be replaced. Is fortuity a question of degree? 

Can you buy insurance against it snowing or raining? You cannot insure against certainty. Self selection plays a role in creating the risk pool. For some people a flood is a certainty, for others it will never happen, say if you live on the top of a mountain. But if you live on a flood plain, then you will likely take out such insurance. 
When a flood occurs, many people in the risk pool will make a claim. In some states of the USA it is illegal to sell flood insurance b/c the state says that if you allowed it, and there was a flood, then the insurance company would inevitably go insolvent. 
The fortuity issue is often a question of degree. 

Insurance works b/c of the law of large numbers. If you flip a coin many times you will eventually get a 50/50 split. Same for insurance, if the pool is large enough then the numbers will even out. You will not insure a single residence, and if you did you would want a LOT of information. But if you are insuring thousands of homes, then you will be happy too do so with much less information. The large numbers will even things out and you will experience the “expected” number of house fires. So you need a large risk pool of insureds with similar risks. 
Pickford Black
Fortuity and loss can be divergent concepts. 

In this case the loss occurred because the cargo was not properly stowed, it toppled and a loss occurred. 

The cause of the loss was traced backed to the stevedores in Montreal. 

Did the loss occur in Montreal or at sea? Which policy applied?

In this case the loss was held to occur when the vessel was at sea. You do not attribute the loss back to when the negligence occurred. 

So there is a dichotomy between the loss and the negligence. 

There are two fortuities here, the bad stowing, and then the storm.

And the loss did not occur on the occurrence of the fortuitous event of the negligent stowing. 

In some cases the fortuity and the loss are very intertwined: Cansulex case. The boat loading sulphur in Vancouver corrodes the boat. There were two policies, which applied when the loss occurred?
McEachern said that the circumstances that led to the loss were so bound with the loss, that the loss occurred when the vessel was at dockside. 

All risk covers physical loss or damage, not the threat that occurs after there has been negligence but before the loss occurs. 

Compagnie Des Bauxites (CBG case).
Before CBG the test for when a fortuitous loss occurred was objective. If you purchased a defective building which suffered harm from a wind after you bought it. Objectively, the building was certain to collapse. Before CBG, an insurer would not have to pay based on the fortuity requirement. The insurer could say that it was not a fortuitous loss, it was certain to fall down. CBG changed this and said that it is a subjective test. An “accident” is a loss that is unexpected or unintended from the standpoint of the insured. If the insured is caught by surprise, then they are covered. 
Courts have said that insureds should inspect the building before insuring, and modify the policy if necessary i.e. cover “All risk of loss except….”
CBG was a controversial case. The CA overturned the TJ. The CA applied the definition for accident from the third restatement of contract law, but that definition of “accident” was not actually in the case law, so it was not actually a restatement, it was a law professors opinion. 

But this was not a bad change to the law. Prevents the insured having a false hope that they are covered. Not a bad idea for insurers to look at the property first, rather than arguing the fortuity requirement later.

CBG has not been explicitly followed in Canada, but the idea of a subjective test is growing. 

Intentional acts
Cannot insure against certainty. So what if a loss can reasonably be expected, is the activity insurable. 
Activities are intentional, but the consequences of the activities are not always foreseen. Hard to draw the line between expected and unexpected consequences. 
Crisp v Delta Tile
Good case for insurance companies.

Tilers doing some work and they know that they will create work using the method they are using on this job. They knew, or ought to know, that dust would have got everywhere. The homeowners sued the contractor, the contractor third partied the insurer. Insurer says that it was not fortuitous. The contractor did not intend the harm, but it was pretty obvious, so the court said that it was not an accident. 

“courting the risk” = when you know of the risk and do not mitigate it.

Trynor Construction
Truck coming to bridge, is heavy load and the bridge collapses. The driver considered the risk and went ahead. The insurer refused coverage, but the court said that the insurance must pay, and said that you get insurance to cover your negligence. Court said that it was just negligent that they guessed wrong, and that it was a fortuitous event. 
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Were looking at fortuity: in the CBG case discussion last week we said that accident is unexpected from the standpoint of the insured, but actually the case says “from the standpoint of the parties”, but realistically it is only the understanding of the insured that matters. 

When the policies are in place the insured (ID) has a better idea of the risk than the insurer (IR) does. 

Sophisticated property IR’s do have good information though, b/c will do lots of inspections. 

So IR will have some knowledge, but when it comes to fortuity, it is the knowledge of the ID that is more important. 

In misrepresentation, the knowledge of the IR can be more relevant. 

Walkem Machinery

Considered the insurance aspect of the SCC decision in Rivtow Marine. 

In this case the cranes were negligently manufactured, were sold and then failed and caused economic loss. The key part of the tort case is in the case book. The TJ said that the omission of W and Washington iron works to warn the P’s, and returning the defective crane was a breach of their duty to the P. The negligence of W was that they knew of the dangerous condition of the crane but still sold it with its inadequate repair. 

[This is similar to Crisp, where the contractors knew about the dust risk]. 

Insurance company said that it was not a fortuity b/c the TJ found that the D knew that the crane was defective, and so it was not a fortuity – so there would be no insurance for the P to recover against. 

TJ said that they did not “know” it to that extent. SCC said that they knew it but that they did not desire it. 

Question of where you are on the spectrum of intentional acts – knowing it will happen, suspecting it would happen, not knowing it will happen.

TJ originally said that they “knew”, but SCC said that to negate the insurance policy the D must have actually wanted it to fail. 

Saindon

Using gas mower to mow lawn. Was accused of cutting neighbours cherry tree. So attacked neighbour with the mower, hands were cut with the blades. D just intended to scare the victim, can he get liability coverage from his insurer.

Insurer says that it is an intentional act. 

[There are intentional harm exclusions in modern insurance policies]

The exclusion language in this policy was on p36.

Did not apply to bodily injury or property damage “caused intentionally”.

D says he only intended to scare P. Do you have to intend the consequences, or just to commit the action that caused the injury. 

SCC says that you must be taken to intend the natural and probable consequences of your acts. 

The harm here flowed from the deliberate act of raising the mower, that was the dominant cause of the occurrence. 

The court did not want to allow the D to recover from the insurance, and so reasoned as they had to. 

How do you reconcile the above two cases – is hard to do. Hard to predict which one the courts will rely on. Could say that Saindon dealt with a criminal act, but the language in Walkem saying that they knew is also is very strong, so public policy could be made there as well. 

Consider the wording of insurance policies and how they deal with fortuity. 

Declarations page is at the start of the policy (p272).

The declarations ensure that the IR complies with the insurance act. 

P297 has the definitions for the insurance act. “contract” includes …

s.8 of the act (p299) says that policy must name the IR, the ID, the beneficiary (or the loss payee), the amount of the premium, the subject mater (house, boat, …), the indemnity for which the IR may become liable i.e. the limit of insurance, the event of the happening of which the liability is to accrue (peril), the start and end dates. These things will all be on the declarations page. 

The IBC is a lobby group that aims to unify the industry, and facilitate resolution of disputes. They produce standard forms, like the policy starting on p272. 

P274 – “insured” and other terms are defined. 

P279 – Section II – these are unnamed ID’s, the policy gives them coverage even though are not named in the policy. If you are insured, then your spouse is insured. If is a partnership then your partners are insured. 

Why is this all spelled out – VanderPitte (sp?) case from SCC in 1930’s said that the named insured include A, B, C, but then the SCC said that they were not parties to the K. The intended beneficiary could not enforced the K b/c they were not a party to it. But this has been changed for auto insurance by statute. 

London Drugs: the employees of warehouse wanted benefit of indemnity clause, and they were given it even though they were not parties. Fraser River Pile and Dredge confirmed that beneficiary need not be a party to the contract to benefit.

In liability policies, most of the work is related to section I, the bodily injury and property damage liability.

The “agreement” sets out the coverage. Note whether insured is used with a big or a small “i”.

He then slowly read the agreement explaining the words.

Andrews and George

Considered “legally obligated to pay” ( means liable in tort, not contract. 

In the same way that fortuity is an implied term, it is implied that the insurance only covers tort liability. 

Courts often say that if is not written down, then ID does not know about it (contra proferentum), but this is an exception, are not covered for contractual liability even though the K does not say that. 

Compensatory damages include general and special damages, and costs, but NOT punitive (exemplary) damages b/c they are not compensatory in nature, they are not linked to the harm suffered. 

It is against public policy to indemnify for punitive damages. 

Note the terms in quotes like “bodily injury”, these are defined terms. The case law on bodily injury deals with whether it includes nervous shock. What level is required for grief to be an injury. Bodily injury is defined on p284. 

If a psychological injury is the only harm, then may not be bodily injury.

Property damage = physical injury to tangible property including all resulting loss of use of that property. 

If cannot get into house b/c of landslide, that would be loss of use even if the house was not actually damaged. Loss of use is covered regardless of whether there is physical harm. Intangible property would be for example patent, TM and copyright harm, which is not covered. 

Personal injury is a defined term.

Some CGL’s include advertising liability coverage – may be able claim on these for trademark or patent infringement. 

No other liability is covered unless mentioned i.e. contract of coverage is exhaustive. 

P300 – s.12 is to the advantage of the ID. If the ID wants to rely on it he can, but the IR cannot. It is the IR overriding obligation to put it in writing.

But s.11 says that if there is a term in the contract, then that is not deemed to be waived by the IR unless it is writing and signed by the IR.  But this provision only deal with waiver of terms. This had nothing to do with estoppel, the ID can still argue this. 

It is not the negligent act that must occur during the coverage period, it is the resulting damage. 

There are a number of cases considering when damage occurs, when in fact it occurs slowly and cumulatively. 

Sindell – the market share liability case about the drug DES which could have come from a number of manufacturers, and caused cervical cancer not in the women who took it, but in daughters, even if mother was not pregnant when taking the drug. In all of the intervening years there were many insuring policies. So which policy covers it. This is called long tail risk, the negligence has a long tail.

Manifestation theory – policy that applies is the one in place when the injury manifests. This doctrine still applies in first party property insurance, but is otherwise less popular.

Exposure theory: argue that the mother was exposed when she took the drug, and the daughter from the time of gestation, so look to the time of gestation. 

Injury in fact theory: when did the injury occur. 

More common theory that is applied in long tail risk is the triple trigger, or continuous trigger theory ( all the policies on the risk from the negligence until the manifestation is on the risk, and they all share in liability in proportion to their time on the risk. 

Continuous trigger theory causes trouble on the leaky condo cases. 

Injury must be “caused by an occurrence”. “Occurrence” means an accident including continuous or repeated exposure to the same harmful conditions. Relevant in leaky condo, and sexual abuse in school cases. The definition of occurrence has been through many developments. The element of fortuity is implicit in the word accident in the definition of occurrence. 

Then come to the exclusions.

First look for an occurrence, and for bodily injury and property damage, only look at the exclusions if you find that there is coverage under the “insuring agreement”.

Andrews and George

In addition to “liability imposed by law”, the SCC also dealt with the word “occurrence”. Rand J’s judgement is a bit difficult to read, but is important. 

Here the ID sold glue to plywood manufacturer, but it did not work. Is it property damage? 

Rand considers with whether it was an accident. Says that the glue was used with the belief that it would work, but the chance that it was not was always present was in the mind of the purchaser i.e. they often tested it, but there was a time lag in the test. So this was not really an accident. An accident is something unexpected, not something guarded against in ordinary course. Said that the parties only agreed to coverage for possibilities not expected, not from the daily risks. 

So accident does not include business risk, those are the ordinary consequences of a breach of warranty of fitness, a liability that is very old. 

An insurance policy is not meant to be a warranty for the suitability or fitness for a particular product.

To force the IR to pay, would change it from a third party liability coverage, to a form of warranty for the ID’s goods and services. 

Celestica 

Modules for photocopiers made by D, but they were defective. D sued for insurance coverage. Court said that there was no fortuitous incident, the modules were just defective. 

CGL does not provide coverage for pure economic loss. 

There was no damage here, the copiers were not damaged by the defective modules. 

If a customer had purchased one of the copiers and then lost use of copier and then suffered economic loss. Then that could be injury, but would there have been an accident? No, defective manufacture is not an accident. 

Consider exclusion (a)

This insurance does not apply to things expected by the ID. Note that they do not use the word “accident”, they refer to the effect. So this is different to the Saindon case. But then there is an “exception” to the exclusion. [Exception puts something back into coverage, do not use it to describe an “exclusion, which is what the UK cases sometimes do].

The onus is on the ID to show that there is coverage (Gaunt).

The onus is on the IR to show that exclusion applies. 

The onus is on the ID to show that the exception applies. 

Do not look at the exception first – first look at the exclusion. An exception to an exclusion does not create coverage. Venn diagram of three overlapping circles for coverage, exclusion and exception. Just b/c are in exception circle, does not mean you are in the coverage circle. 

Example

CGL does not cover motor vehicle losses – see exclusion (e)(d). But then says that does not exclude harm from use of attached equipment. So if there is a claim for attached equipment, is there coverage? No. First look at coverage agreement – was it an occurrence, was it bodily injury or property damage. 

There is an exception to exclusion (a). This is the bouncer exception – is coverage for bouncer beating up patron if the force used is reasonable. 

There are more exclusions (h) e.g. (1), (6) excludes business risk – have to get performance bond if want this coverage, but they are expensive, (6)(i) and (j) (l) are further exclusions. No coverage if you have to recall defective drugs, but if someone is poisoned, then that is bodily injury which would be covered. 

Privest Properties

The own work and own product are discussed.

Say that the liability policy is not there to give warranty for the ID’s work or services. 

But if the defect causes damage to other property then the liability for that damage is covered. Relevant in leaky condo cases. So the contractor’s damage to the parts it worked on is not covered, but what if roofer’s negligence causes damage to other parts of the building. 

Reluctance on the part of the courts to allow CGL insurance policies into warranties, is mirrored in the context of property insurance. A property policy is not a warrantee of the integrity of the property that it insures. 

If property falls down b/c was no good to begin with, then not covered. The problem that property insurers face is that they build in a whole host of exclusions like inherent vice, or latent defect, then if the building fails, is it a fortuity issue, or a exclusion clause issue, and so who has the onus?

P287 – this is an all risk policy, and then there are two classes of exclusions under 6A and 6B. 

Under the perils excluded we see that …contamination…. evaporation…. are excluded, these are not really perils, they are not fortuities, they are just things that can happen at any time. 

P290 – wear and tear, latent defect, inherent vice (things like corrosion, rot etc) are excluded. 

So will these things be not fortuities, and so not covered, or covered by exclusions. Because the language is in the exclusion, then can argue that they must have meaning, cannot be “mere surplussage”, but what if in another policy that wording is not there, then does that mean that things like inherent vice are covered. This is a problem if all your competitors put that wording in the exclusion clause, and you don’t. But could argue that the exclusion clauses and the indemnity agreement are not watertight compartments. 

Triple five v Simcoe
Roller coaster in west Edmonton mall was not properly designed. Car came off and killed people. 

There was an exclusion for mechanical breakdown and latent defect and faulty construction, but not for error in design. ID said that therefore error in design was covered by implication. Court said that the different parts are not watertight compartments, cannot say that coverage is implied by the absence of a particular exclusion. 

This is a key case to read for this course.

Externality argument, p9. 

Property insurance is not meant to be a warranty. 

Insurable interest (II)
How are insurance contracts different from gambling. 

Old law against wagering contracts. 

II and indemnity distinguish insurance contracts from gambling. 

II means that the named insured must have themselves an interest in the existence of or the destruction of the insured good. 

Arises mostly in the context of first party property insurance. You can take bet that science world will burn down, but only if you have a stake in it can you take out insurance. II is the difference between the gambling and insurance. 

Kosmopoulos

Spring leather goods was insured, and burned down. But the name of the insured was K, not the corporation. K claimed for coverage, insurer said that he did not have an legal interest in the property, he was just a SH, not the owner. SCC said that Macura was wrong, applied the Lucena rule and applied the factual expectancy and moral certainty tests.

Who was really acting for K, it would have been another insurance company i.e. the E&O insurance for the broker that issued the K, he was negligent. 

Asaad

The insured property was an ill-gotten gain. 

10k loan. Could not pay, but said would sell him a 30k car for 16k.

But the car was stolen. Court said that should have been obvious that there was something fishy going on, and that there was wilful blindness negating good faith, and so there was no II. 

Scott v Wawanesa

Scott has homeowners insurance, his son deliberately set a fire that damaged the property. The policy excluded loss or damage caused by criminal or wilful act or omission of the ID or anyone whose property is insured hereunder.

Minority said that the ID that committed the act was not the same as the ID that suffered the loss. 

Majority uses the concept of II against the ID. This was criticised. 

LHD said son and parents have the same II in the property, there is an identity in their interests, they both use the house for shelter and protection. So they were effectively the same person, and the act of one was the act of all. 

But II is supposed to protect ID and expand coverage. 

LF dissents and said must look at reasonable expectation of the ID, and how they should be protected by the courts. Later courts said that they preferred the “modern” approach that LF took. 

LHD said that it was a matter of upholding the terms of the contract, even if that gives unfair result. Must give plain meaning to the K, what was the risk that the IR took on. 

The IR can exclude the risk using clear language, and that is what was done here. Lecturer said that this was the right result, even if seems harsh. IR should be able to construct policies to exclude risks. 

Trial courts have followed LF approach, but they have been overruled in some cases. IR’s have been able to deny coverage where the wording is the same was in Wawanesa, but where the wording is different then the courts will eagerly follow the result LF got to. 

II was originally used to distinguish insurance K’s from gaming K’s, but has also been used to determine if a party fits within the definition of ID, or to measure the amount of loss or indemnity. But II is a blunt instrument for cases other than those like Kosmopoulos. There are usually better ways to interpret insurance polices than to use II. 

Ins0123

Indemnity and subrogation 

Subrogation is a likely exam topic b/c lecturer likes that topic.

Insurance contracts indemnify (make whole) the insured. 

Should examine the contents of insurance contracts so that know what is covered e.g. if rebuild old house after fire then have to upgrade to modern safety standards, this may not be covered.

Rule: should never be more than fully indemnified, cannot recover more than what you have lost. 

s.71 of BC Insurance act stipulates this. 

When 3rd party causes you loss, then your loss may be diminished if you sue that person, else you can claim the full loss under your policy. 

Subrogation (to stand in the shoes of – surrogate) gives the insurer the same rights that the ID had against the 3P. 

So then the IR sues the 3P.

The ID can then sue in negligence or breach of K, i.e. any COA that the ID would have had against the 3P.

ID is not obliged to claim under the policy. The ID could sue the 3P directly, but is easier to just claim under the policy – but you are not obliged to. 

If ID does recover from the tortfeasor, then they cannot also recover from the IR. 

This is subrogation at CL, but there is also statutory subrogation. 

At CL, the insurance K is one of indemnity, and if the payment of the insurance proceeds fully covers the loss then the IR has a right of subrogation, but if not, then the IR will not have a right of subrogation. 

So, at CL, only when the ID is fully indemnified, does the IR get the subrogation right. 

If tortfeasor (TF) crashes his car into you, and then slanders you, the law says that the ID cannot sue for the slander damages b/c the slander damages do not reduce the property damage to the car. It is only rights that act to diminish the loss of the ID that was insured against that can be subrogated to the IR. 

To step into the shoes of the ID, the ID must have viable rights to sue. So if ID is bankrupt or corporation struck from the registry then the IR cannot sue any more than the ID can, so there will be no subrogation. 

An ID, once indemnified, cannot do anything to compromise the ability of the IR to recover against the 3P.

If you harm the right of the IR, then they have a right against you to make you compensate for that loss.

West of England v Isaacs

Tenant was held liable to the IR b/c he interfered with the ability of the IR to recover from the 3P.

If the ID is under insured, then at CL the ID has no right of subrogation. The ID could sue to recover the remainder of what they lost i.e. that which was not covered by the insurance, but then if IR recovers a full judgment from the TF, then he holds it on trust for the IR, and the IR can claim against that trust. 

Truedell

ID was not fully compensated, so commenced action against TF. Settled the case for less than the full amount. IR said that cannot do that.

Court said that IR can take less than the full amount, so long as there is no fraud or collusion. 

If loss if 50, get 25 from insurance, and 35 from TF, then have to give 10 back to the IR. 

If have punitive damages, that is just the action of the ID, it has nothing to do with the property, so that money goes to the ID, and does not reduce the loss suffered by the ID. 

Consider PI case, lose ability to work, get disability policy that pays wage loss, but have ID agree that will subrogate the wage loss claim to the IR, but then settle for a global sum when get paid by the D. So then get P and D haggling about how to split the settlement sum. 

But this is all at common law i.e. have to be fully indemnified before IR has right of subrogation.

P103 ( Insurance act has significantly modified subrogation rights. 

The insurer on making any payment...  

This is a big change to the common law, IR can sue to recover any payment made to the ID. 

[There are big changes to the statute pending]. 

The Id also has a right to start an action, which they may do if they are underinsured and have a larger stake than the IR in the matter. Then they can chose their own lawyers.

Often delicate relationships between IR and TF – they may be business associates. Is tricky when there is a split in interest between ID and IR. Only one action can be commenced, but either party can start it when both the ID and the IR are out of pocket. 

If ID and IR are both pursing further claims, then the settlement / judgment they get is done on a pro rata basis. 

There are bars to subrogation e.g. in commercial lease the landlord or tenant will have covenant to insure. 

Pyrotech products – SCC said that are limits on when covenentor can sue convenentee. So the lease between the landlord and the tenant will say that the tenant has the obligation to pay for insurance. If the tenant is taking the risk of fire, then the landlord’s IR had no right to sue the tenant i.e. the landlord has agreed that the tenant will bear the risk, so cannot go against the terms of the contract they agreed on. But it depends in every case on what was agreed between the landlord and the tenant. If the tenant is negligent and fails to take out insurance, or does not take out enough insurance, then the ID may be able to sue the tenant for the difference. 

If the TF is also a named or unnamed ID, then the IR cannot sue its own ID, so the will be no subrogation allowed. Consider construction all risk / builders risk policy that covers all of the project participants. Then the IR cannot recover against the party that caused the loss.

Commonwealth construction case dealt with all risk construction insurance.

100 loss, only 90 was insured. IR will start action to start action for the 90, and will get ID to agree to join the action for their other 10, but will have to share 10% of the costs as well. 

s.130(2) ( if amount recovered is not enough to cover the full loss, then first deduct fees, and then divide pro rata. 

Problems of interpretation

Insurance contracts are contracts of adhesion, average homeowner will not really negotiate, and will probably not even read the policy until something goes wrong.

The insurance company is very sophisticated and so there is an imbalance of power. 

If there is any doubt, then the benefit is given to the ID.

But when you get to commercial policies then they hire brokers to negotiate contracts on their behalf, but the these ID’s still generally get the benefit of the doubt, although it does not really make sense to give it to them. 

We look at precedent and wonder if the old cases are relevant today.

Rat problem in mansion, cost 280k to fix the damage and get them out. There was a vermin exclusion in the policy. Are rats vermin? This came from old maritime law, and said rats were vermin. There were many versions of what vermin was. The policy had “rodents” in it, but that was taken out, so the IR’s settled and paid the claim. 

Contra proferentem applies.

Insurance contracts are not very closely regulated. 

Consolidated Bathurst

Court must give effect to the reasonable expectation of the parties, both of them.

Consider the commercial purpose for which it was entered into. 

Consider the commercial reality.

These rules are easy to state, but sometimes hard to determine. 

The K should not be read so as to frustrate the object of the K. 

The words are to be given their plain meaning.

Courts will consider dictionary definitions. 

If technical words are used, they should be given a technical meaning. 

Words used in more than one part of the K, then should have the same meaning, but if different words are used then presume that different meaning is applied. 

If there is still an ambiguity, two reasonable interpretations exist, only then should contra proferentem applies, and pick the interpretation in favour of the IR. 
The proferens is the party who drafted the term and who seeks to rely on it. But in the context of insurance law contra proferentem means that will interpret against the IR, this is b/c of the unfair bargaining relationship between the ID and the IR. 

Reid Crowther.

This case is not as well reasoned as Consolidated Bathhurst

P117 (three general principles of K interpretation of insurance K’s. 

1. Contra proferentem (but this should be at the end of the analysis, not at the start, it should be a tool of last resort.

2. Coverage agreements should be construed broadly and exclusion clauses should be narrowly construed. [this is a subset of contra proferentem (CP)].

3. Give effect to the reasonable expectation of the parties. 

So this case says that apply CP even when don’t have an ambiguity. 

So Saunders says that should not slavishly follow the above three rules, but many cases do and Consolidated Bathurst is considered good law. 

Courts will do what they need to get the result they want. 

Can have the ID and the IR both in the action and making different claims (venn diagram) e.g. the ID may also make a claim for mental stress. 

Can have class actions for large groups of ID’s and IR’s if there is big loss affecting many parties. 

If the policy language is clear and unambiguous, then should not adopt strained interpretations. Only when have two viable interpretations that you should apply contra proferentem. 

Reardon v Lombard ( who was an insured was ambiguous, so ruled in favour of insured. 

CA said that there was no ambiguity, and it was clear who was an ID. Confirmed that must not say is ambiguous unless there are two reasonable interpretations. 

Business Efficacy

Reasonable expectation idea.

Excel Cleaning

Considered contractors liability policy. 

ID was an on location cleaning business that damaged a carpet. 

IR said that the loss was excluded b/c it was in the care custody and control of the ID when the damage occurred. But then on site cleaners could never get insurance. 

So commercially sensible result was that there should be coverage.

Andreas Pizza Mill

Policy had condition that burglar alarm be installed and on when the business was not open. The son failed to activate the alarm. 

BCCA said that must construe the policy narrowly.

There must be times that store is closed but alarm not on e.g. stock taking. So policy cannot mean that must always be on when store is not open for business. 

Finch construes the exclusion narrowly, perhaps not in line with the reasonable expectation of the parties. 

Palliser School

Coal dust caused nuisance.

Court said that the pollution exclusion should not apply to a school b/c it was not the type of pollution which the parties would have had in mind. 

But this was a novel way to interpret exclusions – this is a standard exclusion and not likely that parties would actually bargain to change the policy to suit the individual case. IR wanted to exclude all pollution. 

This case is generally not followed – but is an example of an extreme interpretation of an exclusion clause. 

Proximate Cause 

Causation is a fundamental but difficult issue.

There must be an insured peril and a loss, and they must be causally connected.

There will not be coverage if the loss is caused by an excluded peril.

Proving causation is critical for proving loss, and when considering exclusions.

Two different causation scenarios:

Chain – one peril gives rise to another e.g. fire causes explosion, fire covered but explosion not. This is sequential causation.

Concurrent causation - Two or more independent perils that come together at the same time and cause a loss. One is covered and one is excluded. 

Leyland Shipping

Ship got struck by torpedo. Was in for repairs, wind came up, was sent out into bay, and then more damage occurred.

Loss from acts of war were excluded, but loss from peril of sea was covered. 

Before this case proximate cause was really a question of timing i.e. the most recent cause.

HL said that proximate cause was not the last link in the chain, but the peril that had the most significant effect i.e. the dominant cause ( dominant in efficiency. 

In this case it was the torpedo that caused the loss. 

Proximate cause is a net not a chain – no-one knows what this means, still look at the chain of events.

Wayne tank

It was the employees negligence that caused the loss. 

There can be equally dominant causes, and then only give coverage if the covered cause caused the majority of the loss. 

Ford Motor v Prudential

Strike at motor plant, all the employees left, windows were open, cold weather damaged equipment. The policy covered riots, but not changes in temperature. 

TJ said that the exclusion had not effect b/c the riot was the most dominant cause. 

CA disagreed and the SCC upheld the CA. 

SCC said that if causes are specified in exclusion clause then would apply even if was not the dominant cause i.e. excluded cause trumps covered causes.

So in Canada no longer considered dominant causes if was in EC. USA did quite the opposite, and UK still decided the dominant cause. The Canadian position has now changed. 

CCR Fishing  

Case where the ship sank b/c of corrosion of cap screws and b/c of negligent failure to close a valve. 

IR argued that corrosion was an inherent vice that was excluded.

SCC said that loss overall was a fortuity and the inherent vice exclusion did not apply and so the loss was covered. 

But McL said that if the corrosion was an inherent vice, then it would have been the cause of the loss – so this was obiter but very relevant to the doctrine of proximate cause. 

McL said that should not get too wound up in the proximate cause analysis – leads to excessive litigation. 

Should rather consider if the loss was fortuitous, and here McL found as a fact that this was a fortuitous loss, and it was not necessary for her to get into whether or not it was a fortuitous loss. 

But McL does not really give a solution to the problem, she just criticises the method of using proximate cause. 

Saunders says that the idea of proximate cause as a tool is not difficult, it is causation that is difficult, and courts struggle with it in many areas, and so should not just toss it out for exclusion clauses. 

Triple Five

West Edmonton mall roller coaster case. 

The track was not properly designed.

Policy excluded inherent vice, latent defect, and mechanical breakdown, but not faulty design.

Court found mechanical breakdown and inherent vice caused the loss. 

Alta CA tried to make sense of CCR.

Court said that what McL must have meant that EC cannot apply if it was a fortuitous loss. This is what is done in some of the American states.

But the Alta CA said that (bottom p155) that argument was “dubious” b/c you always have to have a fortuity, so then what would be the point of the exclusion. 

So said that McL could not have meant that, and that it was just obiter. 

Alta CA tries to limit the effect of the CCR obiter and deny that there has been a new direction towards an American style of interpretation. 

The American jurisdictions take very different interpretations – so can find a case to suit whatever view you want, and Canadian courts know this. 

539938 Ont v Derkson
Disk came off back of truck and did damage on the highway.

Negligent driving and negligent loading is what caused the loss.

In CGL there is an exclusion for damage caused by automobiles, should have car insurance for that. 

So CGL denied coverage. 

SCC said that CCR was right when it said that proximate cause analysis is not that useful.

This was a concurrent (?) cause case.

This case rejected the Ford Motor case. 
SCC said that if IR wants to deny coverage when there are two causes, then they should put that type of plain language into the K, and here they did not. So SCC said that there was coverage.

So now such policies specify this. 

SCC disputes the HL decision in Wayne Tank, and does away with the whole idea of proximate cause. So the SCC gives a rule that says that should consider the wording of the particular policy. 

So now do not use proximate cause, just look at the specific agreement. 

So now the burden is back on the IR to draft a good contract. 

But problem is that have standard wording to cover many situations. 

Ins0130

Difference between CL position on subrogation and statute position on subrogation is important. 

Proximate cause is important – Triple 5 and the Derkson cases are the most important. 

Classification of Insurance

Most common type of insurance contract is the all risk policy, also called the multiple risk policy.

The statutory scheme is about 80 years old.

The insurance world has changed a lot. 

80 years ago there were mainly fire policies, now have policies that cover a much broader range of risks in one policy, as opposed to a policy for a few specific risks like fire. 

P304 ( Part 5 of the insurance act. S.119 sets out the application of this part of the act. Covers all contracts that fall under the heading of fire insurance, and then excepts certain contracts that do not fall into the class of fire insurance. 

(c) if fire risk is incidental to the policy, then will not be a “fire insurance” contract. 

s.122 defines the perils insured against under a fire policy. 

Does cover lightening, but not electrical equipment damaged by power surge caused by lightening. 

Consider whether explosion would be covered under fire policy – look at s.122. This was a past exam question. 

Should look at the deemed coverages available under the act. 

If it is not a K of fire insurance, then look instead at part 2 of the Insurance Act (IA).

So the first question is, “is this a contract of fire insurance?”.

If it is, then look at s.122, and look at part 5 for definition of the relationship between IR and ID i.e. there are 15 items that must be included in all fire insurance contracts.

These deal with MR, material change, termination (how the IR or the ID can terminate), requirements after a loss, communication periods etc.

The complexity of polices have changed, homeowners policies are now all risk, and cover things like theft, property damage from a variety of causes etc.

All homeowners policies have these 15 conditions, and IR’s treat homeowners polices as if they were “fire insurance” policies. 

BC statute uses different definitions than other provinces, but policies are used nationally. 

Whether fall into part 5 of the IA was litigated in the 80’s and 90’s. The litigation concerned limitation periods. Under part 5 the LP is 1 year from the date of the loss. 

s.22(1), under the general provisions of the IA i.e. not the fire insurance policies, the LP is different. It is 1 year within sufficient proof of loss being set out by the ID. 

So if the ID missed the part 5 deadline, the IR would deny the claim saying that it was late. There was lots of litigation and then the SCC issued a set of two cases that decided it for final. 

Dealt with whether homeowners policy fell under part 5.

Dealt with whether IR can contractually define the limitation period.

KP Pacific

Facts not that relevant, but dealt with the 1 year LP.

McL said that the IA was archaic that does not address modern practice. 

[The IA is now being modified].

ID argued that policy did not fall under part 5, and that part 2 applied so the limitation period was not missed.

McL said that the IA is unclear, but that it specifies LP based on discrete categories of insurance. 

McL said that the category based approach was bad and the categories were outdated – and there was continuing uncertainty. 

McL said that the homeowners multiple peril policy did not fit within part 5. 

P173, para 19 ( concludes that s.119 of the IA can only be applied to comprehensive policies.

She said that it was not the intent of the legislature to include all risk policies in part 5, b/c they did not really exist when the legislation was passed.

Said that part 2 was not a very good scheme, so the act should be revised. 

McL said that even if part 2 applies, the IR can incorporate by contract the statutory provisions. 

Argument that should not have patchwork across different provinces. McL said that could not have that b/c of  s.3(a) ( says that the section applies despite a contract to the contrary ( McL said that the IR cannot submit harsher terms than that specified in part 2 of the IA. So ID is guaranteed the protections in part 2.

So if the IR puts in all 15 provisions from part 5, and part 2 is applicable b/c it is a multi peril policy, then still cannot breach the minimum provisions of part 2. 

So multi peril policy is not a fire policy, so the LP in condition 14 in part 5 does not apply. Instead part 2 applies, and so the part 2 limitation period applies.

There are very few polices that are fire policies today, seldom have part 5 applying, instead part 2 prevails. 

Note:

But the problem is how do you get the ID to provide you with a proof of loss, cannot force them. So ask them for it, and then if they don’t send it, send them a letter saying that the LP starts now and they should start their action within one year. 

New legislation may use 2 year limitation period from day of loss. This is the same as the LP for negligence under the LA. 

The first question is always whether the policy fall within part 5. If have a certain loss, you must decide what type of policy you have, and then also look at s.122, and if it applies, then you will still have a one year LP.

Contract formation

Duty of disclosure.

For there to be a transfer of risk, the IR must be informed so they can decide if the risk falls in the risk pool, and so they can decide what premium to charge for that risk.

There is a common law duty of disclosure, and then there is a statutory disclosure provision as well.

Carter v Boehm
Dealt with a fort in India that was run by the British. One fort was insured for attack by European army. 

The French destroyed the fort and took prisoners, and the governor of the fort claimed under the policy. The IR said that they should not have to pay b/c the governor had information material to the risk that was not disclosed. If it had been disclosed they would not have underwritten the risk. 

There were three arguments made by the IR:

That the governor should have admitted that fort was only built to resist attack by natives.

Governor knew the French were planning to attack, and did not tell.

Court found for the ID.

Court said that the ID has special knowledge compared to the IR, and the ID should provide that information. But that obligation is limited and IR must know about basic risks. In this case the IR was in a better position, being in London, to know what was going on with the French war. 

Court said that the IR should have assessed the risk b/c they would have known more than the governor. 

The underwriter knew of the risk of attack, and made no enquires on whether the fort would be able to withstand an attack.

Para 21 gives a good summary of the case, and says that the disclosure rules are to prevent fraud and encourage good faith. 

If the IR was unhappy with the information they had, then why were they accepting the premium!

IR cannot not ask questions now, and then later complain that the ID did not disclose.

If there is specific information known to the ID, that only the ID would know about, then there is an obligation to disclose, but if the facts are notorious, or facts that the IR should know about, then there is no duty to disclose. 

Taku Air

Airline did not accurately disclose its accident history. 

Taku’s previous insurance company had ditched them, the new insurer asked about the accident record, and Taku was not honest. The new company, coronation, had actually insured Taku before, and their records would have shown accidents.

Coronation did not do any research at all, just accepted Taku’s word that they had only had had one accident. 

SCC said that there was MR of material fact and so the IR could void the policy if the ID was the only one to benefit from the policy, but SCC said that that rule could not apply b/c the public were suffering, and there was a statutory requirement for insurance. So said that the IR had to pay. The IR had a duty to check its own records and to check with the industry what the accident record of the airline was, and they did not do so, so now they had to pay. 

So here there was a positive obligation on the IR to find out information. 

SCC comments on Carter v Boehm, and says that the business of insurance has changed a lot since 1800.

Said that cannot relieve the IR of the duty to find out information when the public interest is at stake. 

So the IR lost b/c it could have found the information on its own. 

Taku had a 5 seat plane, but the IR only agreed to insure 4 seat planes. The SCC said that this was unique information that the ID had that the IR would not be able to ascertain on its own. So said that the ID violated its contract, and the IR was not required to indemnify the ID. 

So the court will look at the type of knowledge when deciding the duty of disclosure and the responsibility to investigate.

At CL, if breach duty of disclosure, the entire policy was void. Also, at CL, the obligation to disclose was limited to the time of contract formation unless the K provided otherwise. 

P305 ( conditions 1 and 4 deal with disclosure. 

Condition 1 differs from the CL: there must be positive false description or a MR, and then for omissions there has to be fraud. An innocent omission is not grounds for avoiding for the IR.

Litigation here deals with constructive fraud i.e. whether the ID ought to have known that that information would change the insurance K, and so should be disclosed.

Grow op – wife had no idea that husband was running a grow up, so she did not wrongfully not disclose. Issue of wilful blindness. 

A contract is only avoided with respect to the property on which the MR was made. e.g. if there are multiple buildings on the property, or the contents are also insured etc, then will only lose coverage for the items underlying the MR. 

Condition 1 basically follows the CL in terms of what is material – any information that will affect the IR’s ability to judge the risk. 

If there is a change, consider condition 4. The IR may have to return unearned premiums to the ID in certain cases. 

At CL only have to provide information at time of K formation, this is changed by condition 4. If there is a material change, the ID must notify the IR. 

So IR may find out that the risk is more significant than previously thought, then IR can cancel the policy, or notify the ID that they have to pay a greater premium. 

The material change must be within the control and knowledge of the ID e.g. you rent out your home, fire happens, then find out that it was a grow op. If ID did not know that it was a grow op then the IR will have to pay. Control and knowledge must exist for this provision to operate. 

Often cannot get a mortgage unless you add the bank to your insurance policy. What then if the ID moves out of the home, and the mortgagee has knowledge but no control of that, and then fire happens. The courts have said that the IR must pay the mortgagee – b/c he does not have control, only knowledge. 

Material MR only affects that part of the K affected by the page. 

These conditions are officially for fire policies, but IR can incorporate these stat provisions into your policy, but they cannot be harsher than the part 2 provisions. Generally the stat provisions are more kind to the IR than the part 2 conditions. Almost all policies have the statutory provisions incorporated. There is a MR provision in part 2, so you could argue that the stat provisions in part 5 cannot apply to all risk policy, but McL said that you can adopt the stat provision so long as they are not harsher than the part 2 provisions. 

P311 ( proposed amendments to IA, these will likely apply to all risk policies. S.125 deals with MR. This will not be examined. 

Lejeune

Quebec civil code provisions often mirror the CL on things like duty of disclosure. 

In this case the SCC said that in addition to statutory MR there is also a MR as to use if you do not advice the IR of a change in use of the property. 

The ID leased the property to a youth group, there was a subsequent fire, but was not caused by the change of use from residential to youth group i.e. the risks were still about the same.

SCC said that when the use of the property changed, the subject matter of the policy changed. 

Said that the IR had not agreed to insure a youth group meeting place, but only a residential.

There is no analogous CL provision. 

So now IR can argue this decision instead of relying only on statutory provisions 1 and 4. 

Will often have a change in use that will increase risk to the IR e.g. ID rented house for residential purposes. Then owner knew it was being used to for manufacturing, and this would materially increase risk to the IR. This change of risk was grounds for denying coverage b/c had not been told about it. 

ID had a duty to inform the IR of the change. 

Do not have to prove change in risk, just change in use, to avoid coverage. 

Binders and renewals

Have policy in place, are negotiating a new one, but then there is a gap in coverage while are negotiating. 

LLA Logging

Was a case where there was forestry equipment that was insured, and the ID was required to inspect the fire suppression equipment twice a year. 

5 months after new policy was entered into, there was a fire, the IR said that the ID had not done the inspections. The ID argued that when you renew a policy of insurance it is a brand new policy and the terms and the warranties start anew. So if there is a warranty that you have to inspect semi annually, then you have 6 months to do your first inspection, the court agreed with this. Court said that the wording of the policy was prospective, and that the warranty provisions started afresh with the new contract. So the ID still had a month to do the inspection and so the warranty was not violated. 

[If building sits vacant for 30 days, then fire happens afterwards, then there is no coverage. Case where new policy started after 15 days, and then fire after another 18 days. This was a new contract and so ID had an additional 30 days. This never went to trial.]

Binder ( at the time when the contract came to an end, and the new policy was being written up. ID argued that there was an oral contract. CA said that a binder is a temporary form of insurance, and that the terms of the contract were same as those in the policy that followed the interim period. The ID could not argue that the interim period was governed by a K with different terms. 

The renewal of a K starts anew and that warranty periods start again. 

There are instances of continual contracts, but this must have been the intention of the parties. But unless stated otherwise, then it will be a brand new contract i.e. that is the case if the IR asks the ID if he wants to “renew”.

Discrimination

Heerspink

ID had building, at that time ICBC insured buildings. Article in news said that D had been charged with grow op. He had not been convicted, but ID decided to terminate the insurance based on the doctrine of moral hazard. Idea that such criminals attract problems and are high risk. So the ID wanted to get off risk. 

D said that his human rights code rights were violated ( s.3.

In this case the grow-op was not even in the ID’s own buildings, it was just that the IR thought he was a general criminal.

Insurance companies discriminate all the time w.r.t. age, sex etc, but that is reasonable according to the courts.

Here the SCC said that a mere allegation of criminal conduct in combination with preliminary enquiry committal for trial does not support that D is of a criminal class. SCC said that there was no reasonable cause for the termination of the policy.

HRC is more general, and IA is specific, so IA should prevail, but the court rejected this argument and said that there was no direct conflict warranting application of the specific over general rule. 

So IR can discriminate when reasonable cause exists, but not otherwise. 

What is reasonable depends on the particular case. Generally not reasonable to discriminate based on race. 

ID cannot discriminate unreasonably, else HRC will prevail. 

Termination of the policy

P306, stat condition 5 sets out how IR or ID can terminate. 

IR must give 15 days notice by registered mail, or 5 days notice if personally served. 

ID on the other hand can just terminate at any time. 

If K is terminated by IR, then must refund the premium proportionally, but subject to minimum specified in the contract. 

The refund must accompany the notice, or be made soon thereafter. 

If the amount of the premium is not sent to the ID at the time the notice is given, then the notice will not be effective.

So if the IR wants to get off risk, they must send the refund, else the policy will not end. The IR does not have to provide a reason, but then you can ask them, and then they have to give a reasonable explanation. If you think they are discriminating w/o just cause, then you can bring a complaint. 

Couple struggling with payments for home insurance. IR gave notice of termination after giving warnings for the late payments. The 15 days notice expired. Then a day or two later there was a fire – currently in litigation. Also, there was a grow-op in the house, and this was not disclosed. 

The 15 days commences on the day following the receipt of the registered letter at the post office to which it is addressed. 

Case where ID was away when the letter arrived at the post office, eventually the letter was sent back to the IR, the IR did nothing, the ID was unaware of the letter, was a fire, IR denied coverage under stat condition 5. SCC said that when the IR knew that the letter had been returned, they should have taken specific steps to notify the ID that the policy had in fact been terminated. 

When the IR is aware that the ID does not know, they must take further steps. 

Ins0206

Taku Air.

Why not have a provision that any MR voids the entire policy, as was the case in Taku?

Well, if it is a fire policy, then could not have such a term under part V b/c then would be more onerous than the statutory provision. Recall the statute sets the absolute minimums, can not make a contract that is more severe to the ID than the statutory provisions. 

Side note:

McElhanney – good trial ad materials: “The theory of the case”.  Particularly useful for plaintiffs counsel. The theory should have impact on the entire case i.e. what W’s, order that they are called in, the focus of c-e. 

The claims process

Claims is the reason that ID’s take out insurance.

Has been a trend away from this view, some think that the focus of insurance should be selling insurance, not dealing with claims, so claims are seen as an expense and a nuisance rather than a service. 

Saunders says that insurance companies that do not focus on making the claims process a key feature of their business ultimately create trouble for themselves. 

Says that brokers are running the show these days. 

If insurance company does not run the claims process properly, then the brokers will rather turn to another insurance company. 

Remember the asymmetry between ID and IR, you see this at the start of the relationship when there is a small premium for large coverage, but which may never occur.

Also difference in bargaining power – contracts of adhesion.

Also see asymmetry at the claims end:

· IR has major power over the ID when the loss has occurred – ID is begging, have no house. IR is thinking that there may be fraud etc. 

· The ID knows the nature of the risk much better at the start of the relationship, and again during claims process the ID knows more about how the loss occurred and what the value of the loss was.

Claim is normally reported to the broker. 

IR will open a file and set up a reserve from the capital pool, and appoint an adjuster. Adjuster could be in-house from the IR, or could be an independent adjuster. The adjuster determines what the reserve should be. 

Adjuster must first make determination as to whether there is coverage for a particular loss. 

So the adjuster is in a difficult position – the adjuster cannot be an adversary for the IR against the ID. The investigation is not supposed to be an adversarial relationship. 

This is not a normal commercial relationship, instead it is governed by the principle of utmost good faith (the same rule that governs duty of disclosure).

The parties are mutually dependent on each other to show good faith. 

So the adjuster has to make a call on coverage, possibly to the detriment of the ID. 

Adjusters must act even handedly, not jumping to conclusions, and not raising the ID’s expectations – do not create estoppel. 

P310 – sample non waiver agreement. This puts the ID on notice so if there is anything unusual about the claim, or if it seems that ID may be difficult, then adjuster will ask the ID to sign the form. 

He read through the form. 

#4 – if pay now, and later decide that are not covered, then ID will have to pay IR back.

#5 ( action taken by IR will be without prejudice, ID must not be mislead by anything that adjuster says, IR can still rely on policy wording. 

If you are the ID, do not sign it – and besides, it is void for want of consideration. IR is not promising to do anything more than it is required to under the insurance policy. But IR is trying to confirm that there will be no estoppel, and that the policy still applies.

Adjuster should never imply that ID has to sign the document, and should not pressure the ID into signing it. 

Tony says that it should not be called an “agreement”, why not just a memo of understanding. 

But it is useful b/c it draws the ID’s attention to the nature of the relationship.

A big part of the adjusting process is controlling the ID’s expectations, especially when there is a problem with coverage. 

If ID refuses to sign the waiver, then IR will likely give a unilateral communication i.e. a “reservation of rights letter” which will say the same things, but is not in the form of an agreement – Tony says that this is a better method anyway, but some ID’s try to get the agreement signed first. 

The letter will conclude by saying that nothing done or said by the adjuster or the IR changes in any way what was in the policy. 

Estoppels can arise by what adjuster does or says, but also by the IR going ahead and defending a claim when there is actually no coverage. So if there is doubt on coverage, then defend the claim on a reservation of rights basis. 

Distinction between coverage counsel and defence counsel. If you are defending then your ethical obligations are owed to the ID. If there is potential of coverage conflict then they duty is to the ID over the IR, even though are being paid by the IR. So do not get involved in insurance coverage issues, do not give any opinion too the IR or the ID on the interpretation of the policy, what the coverage is, what the rights of the ID or IR are. Do not get involved with the IR in drafting the reservation of rights letter – stay away from all coverage issues if you are defence counsel. 

Once defence counsel is retained, then IR can say to the ID that they are defending the ID on a reservation of rights basis b/c IR has not decided whether the claim is covered. 
If the IR fails to put the ID on notice, then the mere appointing of defence counsel for the ID will create an estoppel. 

Rosenblood Estate

IR failed to put ID on notice, and then late in the day tried to resile from coverage, ID argued estoppel.

The CGL sets out the duty to defend, p274, under Coverage A. See last line of para 1(a).

See points 2 and 3 as well. 

Para 3 arises when have multiple claims arising out of a single occurrence. 

Claims are normally on a per occurrence basis. So if there is a single accident, and a million dollar limit, then that limit applies to every action arising out of that occurrence. So if the first P maxes out the policy then there may be nothing left for the other P’s.

The amount that will pay for compensatory damages is limited. 

Declining limits policy – the indemnity payment and the defence costs come out of the same limit of insurance. Typical for D&O policy. Was a case where entire insurance limit was spent on lawyers fees, so stopped defending b/c exceeded amount w/o the P being paid anything. 

Duty to defend

Duty to defend in broader than the duty to indemnify

IR has an obligation to defend claims that fall within coverage. 

But actions are just founded on allegations, IR does not know at the outset of a claim if the allegations will be proven or not, so the IR may defend claim that is not actually covered. 

An IR has a duty to defend claims which would fall within coverage if the allegations against the ID are proven – so this is where focus on the pleadings. 

So may have to defend frivolous claim just b/c the claim if proven will be within coverage. 

The duty to defend is driven by the pleadings

Assume that staff member of office attacks someone in office with axe. The victim sues for battery, attacker claims that was not in right state of mind, so cannot be liable. Say have household insurance, does the IR have obligation to cover? No. either attacker is innocent, so no obligation to indemnify, or guilty in which case it is battery and an intentional act for which there is no coverage for intentional harm – so the IR would not have to defend. There are no facts which if proven true will create indemnity obligation. 

So it is the pleadings that trigger the defence obligation. 

Bacon v McBride( BCCA wrote landmark case. Been superseded by Nicols v American Home i.e. covered the same topic.
So the ID could be at the hands of P counsel, they may draft claim so that there is coverage. P counsel will do this b/c IR will then offer some settlement just b/c otherwise they would have to pay for defence. 
So will pay out the nuisance value regardless of the facts. 

But the 18A rule prevents this a bit, IR can do summary trial to get specious claims struck out. 

It is in the interest of the P to make it sound like a claim within coverage.

Scalera

Fundamental allegation was one of battery. P claims the D was negligent in allowing the battery to happen. 

Bus driver would park bus near corner store, and daughter of owner was abused by the driver. So she sued the driver for sexual assault, he tried to claim that he was just negligent in not knowing that she was under age. P counsel jumped on this, and claimed this in the alternative. Then Scalera’s homeowner’s IR had to defend.

SCC said that will look through the pleadings and ask what the case is really about. Will not allow P counsel to play games unless there is a legitimate alternative plea that is under coverage. 

Commonwealth Insurance v Monenco

Construction case, on their face the pleadings do not bring the claim within coverage, but there is a reference to the contract in the pleadings. ID argued that by looking at the terms of the contract that is incorporated by reference into the pleadings, so the IR had to defend. 

Marjak

Case where the IR argued that there should be another exception to the pleadings rule based on the “true facts”. There is a body of law where even if the pleadings do not trigger the duty to defend, the courts have said the true facts as known to the IR and ID bring the claim within coverage, then IR must defend. Here the true facts help the ID.

But in this case the IR is trying to rely on the true facts to get out of the duty to defend. IR gets signed statement from ID that contains facts that take the case outside of coverage. 

Court says IR is not allowed to do that. 

Nichols

Claim that fraudulent lawyer was taking secret profit, and alternatively that the lawyer was negligent.

IR will have to defend, unless can show Scalera exception applies. 

McCovern (sp?) BCSC.

If the claim deals with partly covered and partly not covered allegations.

IR has to pay the defence costs that relate to defending the covered aspects of the claim, and those that affect both the covered and non covered aspects of the claim. 

But not the defence costs relating only to the non covered aspects of the claim. 

This is a hard case to apply in reality – so should get a deal going with the ID before start i.e. that ID will pay certain % regardless of the final outcomes. 

If IR defends claim, and then later decides that there was no coverage anyway, the IR still bears the cost of the defence – hmm, not sure about this really. 

Property policies - Indemnity and policy limits

ID should never be more than fully indemnified. 

Policy will insure the property up to a limit, but unless it is a value policy, you will not necessarily get the full amount, you will be entitled to actual cash value (ACV), or replacement cost rider (you would have to pay extra premiums to get this amount).

ACV is a term of art in the insurance business, means either the market value (price that buyer would pay or seller would except – cases go both ways), or (replacement cost – depreciation).

If you paid the extra premium, then you will get the full amount to replace or repair with materials of like quality. But building code may mean that have to build it better now, so there may be an issue of betterment, so the ID may have to pay in the extra. 

Bylaw endorsement – if have to completely replace the property and cannot use like materials b/c of building code upgrades, then the bylaw endorsement of the policy may say that the IR has to pay the extra. But the ID would have paid for this extra coverage via the premiums.

Co-insurance

This will be on the exam

Arises b/c there is a discrepancy between how settlements are paid and how they are costed.

This is an issue between the price v the cost of insurance.

Consider continuum of coverage up to 1 million. 

Insurance is priced on the basis that there is X dollars of premium per $1000 of coverage. 

The cost to the IR is something different though, b/c cost the same to adjust all claims. So the IR’s costs are weighted more for the low coverage policy, so should have greater costs for the smaller claims. 

But ID is likely to have small claim rather than a larger one, so it is better for the ID to underinsure. If the ID does this, then the IR is not getting sufficient premium to cover the entire risk. So IR invoke the co-insurance penalty which says that you cannot underinsure and then self insure the remainder. IR says that if underinsure then you will pay a penalty when you make a claim. The amount of the payment you will get is calculated by 

[The amount of insurance you have / the amount of insurance you should have] x  the claim amount

So say million dollar house insured for 500k. Then whenever you suffer a loss of any amount, then you only get 50% of the claim amount even though the claim is covered by the policy.

If insure for 900K, then would get 90% of the loss for each claim, and then still take the deductible off this % amount that you get.

So this requires exact match between insurance and property value, but what if your property keeps going up, do you have to keep upping the insurance on your house. No, normally say that so long as have 80% of your home insured that is enough, that would be an 80% coinsurance clause. Then if you only insured for 750k. Then will get paid 750/800 x claim, assuming again that your house was worth 1 million.

P288 – see clause 4.

Then there is also a provision in the IA (p309) s.128. Many policies still do not comply with this even though it has been around for years. 

Fire Proof of Loss Statement (IBC claim form #7).

A proof of loss is to be executed by an ID to comply with statutory condition 6 (p306).

Tells IR that there has not been a change to the risk. 

The requirement is that the ID must deliver the proof of loss statement varied by statutory declaration i.e. must be under oath. 

Once the ID has sworn the proof of loss, the IR may be able to c-e the ID, but this is not the case in BC. 

There is an obligation on the ID to provide the statement as soon as possible, it is this providing of the statement that triggers the IR’s obligation to make the indemnity payment, and in some cases the limitation period will run from the submission of the statement, although for fire insurance the LP runs from the day of the loss. 

If the ID is not entirely truthful in the details it provides, that has consequences that are spelt out in statutory condition 7 (p307). 

Fraud will vitiate the claim entirely, but only of the person who made the false statement. All ID’s under the policy have the right to file a proof of loss. So other ID’s could make a claim to the extent of their insurable interest. But was the first ID acting as an agent for the others? 

It is the entire claim that is vitiated. So if you exaggerate the value of just one piece of property, then the entire claim is struck, not just the claim for that piece of property. 

Anastasov

Any fraud is a breach of duty of good faith and the entire claim will be struck. i.e. the CL rule about fraud is not limited to proof of loss cases.

So the statutory provision is limited to the proof of loss statement – so what is the status of the CL rule, is it void such that fraud before the proof of loss statement is irrelevant – is an Ontario case from 1930’s that said yes.

But in this case said that the statute was just restating the CL position in the context of the statute.

Said that the CL rules for fraud still apply and if you are fraudulent to any extent then you lose the claim. 

What about attempted fraud. Case where guy had 3000 CD’s, most of which were stolen, and there were lots of empty CD racks and empty boxes left behind. Then he said that computers were also stolen, and one was used for business, but then adjuster said that there was a business equipment exclusion. So then he said that actually there were 7000 CD’s (to make up for the no recovery on the computer). So he made a detailed list of the CD’s, and got friends to say he had at least 7000. But then he later felt guilty and confessed that he made it up, and that he had not yet signed the proof of loss, so could they strike a deal. Court said no, attempted fraud was just as bad as real fraud, else no disincentive to commit fraud, and ID will try their luck, before admitting to the real claim. 

Allowing ID to get away with a material change in the risk and then still get paid, upsets the risk pool, the others have to then bear extra premium costs. So the penalty for MR has to be draconian to serve as a deterrent. 

Marche v Halifax

Material change to the risk that was not disclosed. 

Dissent in this case is better reasoned than the majority.

The UK is ahead of Canada i.t.o. dealing with MR in insurance policies. 

See note in materials that discusses fraud. Cases suggest that you get different levels of fraud. Star Sea case said that there was a fraud there which should have no impact on recovery at all.

Gottlieb

English courts said that fraud was fraud, and should have draconian consequences. So if there are good faith claims, and then a fraudulent claim, then all of the claims are struck, including those that have already been paid. Good faith is fundamental to the contract. 

Inland Kenworth

This was a relatively minor fraud.

ID forged document to make it compliant with the terms of the policy – but then the term of the policy turned out to be illegal. 

McEachern tried his hardest to make the fraud material.

Should ask whether this case would be decided differently if the English law applied in BC. 

Bad Faith

MR as to the circumstances of the claim is a breach of good faith. ID has special knowledge of the extent of the loss. 

On the other hand the IR has the ID at their mercy – will the burned down house be rebuilt?

Conflicts arise when the ID does not treat the IR’s interest equally with his own interest. 

When a claim has been made the IR is a fiduciary.

Shea

Finch did not quite say that it was a fiduciary relationship, but it is very close to being one. 

Bad faith arises when there are limits problems – P claims one million, but the insurance only covers 500K, then the IR may be tempted to care less about the second 500K, the IR does not care if the damages exceed 500K. Will the IR really try to prove that the loss was 800K instead of 900K? No. But the courts say that the IR controls the defence and has a duty to defend the entirety of the claim, the IR cannot only worry about its own exposure. 

Shea is a case where the IR did not defend the claim properly. 

This is called a topless limits scenario i.e. if the IR acts in bad faith in conducting the defence, then the roof comes off the limits and the IR is liable for the entirety of the loss. 

In real life the IR will tell the ID that they may want to defend it themselves and just give the ID the amount of the policy. 

Consider liability policy e.g. E&O. When there is a claim against the ID, then the IR has an obligation to have counsel assigned to represent the ID. Say there is a claim for 1 million, but there is only 500K insurance, then the ID may say to the IR that he really wants the claim settled for 500K or less, the IR may say, wait a minute, lets see if we can rather defend the whole thing. Then assume the P takes judgement for the full amount i.e. 1million. At this point P who is suing the ID may come to ID and say, give me 300K and assign to me your topless limits claim against the IR. This way the P can take a run at the outstanding 200K which is saved by the ID. This would only happen with liability policies.  ICBC v Fredericksen said that can do this – is not maintenance and champerty. 

Khazzaka

Is a property claim. 

Jury awards punitive damages, but then the TJ says that it was a bit fishy, so was OK for the IR to be suspicious, so IR was entitled to put the ID to proof of the case.

The TJ deferred to the juries decision to award punitive damages, and the CA upheld that. 

Khazzaka decided at the same time as Whiten v Pilot Insurance.

He spoke a bit about Whiten – is a case about punitive damages, IR can become liable for them if they breach the duty of good faith.
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