LIFE INSURANCE EXAM CAN:

· s.1 of the FIA ( "life insurance" means insurance by which an insurer undertakes to pay money 

(a) on death,


(b) on the happening of an event or a contingency dependent on human life,


(c) at a fixed or determinable future time, or


(d) for a term dependent on human life,


       and, without restricting the generality of the foregoing, includes


(e) accidental death insurance, but not accident insurance,


(f) disability insurance, and


(g) an undertaking entered into by an insurer in the ordinary course of its business to provide an annuity, including an annuity in respect of which the periodic payments may be unequal in amount.


General

· Rights of the owner ( p1 CAN

· Life insurance compared to other insurance ( p9 CAN.

· Important sections:

· Agency

s.79

· Assignability

s.55-58

· Capacity

s.60


· Designation of B
s.48

· Grace period

s.40

· Installments

s.73

· Insurable interest 
s.36-37

· K details

s.33

· K takes effect

s.38

· Limitation period
s.65

· Misrepresentation 
s.42

· Proof of claim

s.62

· Reinstatement

s.47

· Simultaneous death
s.72
· Will


s.50
DEATH AT PRE-CONTRACT STAGE:

· There is an onus on the insurer to demonstrate that as of the date of application the insured was not in fact insurable (Zurich Life v. Davies)

· In the absence of a conditional insuring agreement interim coverage does not exist, regardless of the expectations of the applicant (Clark v. Empire Life Insurance)

DEATH DURING LAPSE IN PAYMENT?:

· Even when there is clear intent of parties not to make payment and to end an insurance policy, the grace period will still apply to the very last day in case they change their mind (Bains v. National Life Assurance Co). If reinstate during grace period, no need to re-prove insurability at old rates.
· If grace period passes, and insured wishes to be reinstated, there is no legal obligation to reinstate him.  It is up to the insurer who normally will insist on new proof of continued insurability.
LAPSE:

· The insurer may be held to have waived the effect of non-payment, and they may not rely on the lapse provision of the policy if by representation, express or implied from the companies course of conduct the insured is lead to believe that premium payments will be accepted after the appointed day (Saskatchewan River Bungalows)
· Can revoke waiver with notice to the insured.  There must be reliance by the ID on the waiver by the IR before relief against forfeiture will be granted (Sask River Bungalows)

BENEFICIARIES
· When habitual names are used to designate beneficiaries, as in the Wills Act they will be allowed. If the testator habitually called certain persons or things by peculiar names by which they are not commonly known, this evidence is admissible.  (Moran)
· So long as the designation is not filed in a manner making it irrevocable, whether or not there is a valid change of designation of the beneficiary is a question of fact, to be determined by the facts of the case paying attention to the intention of the life insured (Gossman v. Gossman).
· Commorientes Act, (Survivorship and Presumption of Death Act): Where people die together they die at in order from oldest to youngest.
· In British Columbia, we follow the Insurance Act s.72 in matters of simultaneous death.  This means the beneficiary in all cases is presumed to die first, the money from the insurance retains its character of insurance money and goes to the estate of the husband in that form.  However, this is unlikely to survive the CA. (Re Law Estate)
· Alternative approach in Topliss in this Ontario case was said that the function of the Insurance Act was to ensure that the money is paid directly into the estate in the case of joint death.  Once the money is in the estate it is treated the same as any other estate property and governed by Commorientes Act. (Re Topliss)

CREDITORS
· Is possible to have proceeds go to the estate and be apportioned according to the will, but then subject to creditors.  Even before death if there is a whole insurance policy with a cash surrender value it is considered part of the estate and therefore reachable by creditors.  If payable to someone else is exempt from seizure.
· An annuity is a form of life insurance and is thus beyond the reach of creditors so long as the designation to the beneficiary was done in good faith (MNR v. Gordon Anthony)
· If disposition to hinder or delay creditors ( Fraudulent Conveyance Act (Sykes v. Sykes)
· The protection that the Insurance Act  affords annuities must be read in conjunction with the relevant Bankruptcy and Insolvency Act to determine if a transfer can be valid.  Conveyances with fraudulent purposes may always be void (Royal Bank v. North American Life Insurance)

DENYING BENEFITS
· Cases in which the agent filled out the form: Bough, Kruska, Metcalfe.
· Question of materiality is one of fact.  Insurance will be denied if on a fair consideration of the evidence the misrepresentation would have influenced the reasonable insurer to decline the risk or stipulate for a higher premium (Henwood v. Prudential)
· Materiality in s.41 is not related to the circumstances of death (Henwood v. Prudential), but is determined as at the time of the application (McLean).
· Materiality = affects decision to accept or premium to charge = objective test, prudent IR (McLean). 
· Irrelevant that there is no causal connection between the death and the misrepresentation. (Henwood v. Prudential)
· CL fraud from Cater v. Boehm ( low standard b/c of uberrimae fidei (p26CAN)
· For an insurer to rely on exclusion of fraud in s.41(2) there must be actual fraud from Derry v. Peck. (Kruska) Must be a false representation, made knowingly without belief in its truth, or recklessly without care whether it is true or false (Kruska)
· The insured must disclose all facts of symptoms, treatments, consultations, regardless of his own belief as to their importance or significance or feelings of being cured (Sandu v. Fidelity)
· Party cannot seek to rely on its own illegalities to avoid obligation.  s.4 of the General Provisions means that an insurer cannot rely on its failing to live up to the K in order to get out of it.  If an insurer desires to provided added protection in its policy, it must live up to its promises. (Bogh) 
· Onus on IR to prove fraud, and if does, is entitled to claim back the benefits paid out to date, harsh but shows abhorrence of those who make conscious decisions to gamble with the truth. (McLean v. Paul Revere Life)
UNCERTAIN DEATHS

· Disappearance and suicide turn on facts, insurer need only prove on a balance of probabilities.

· Disappearance: Survivorship and Presumption of Death Act ( 7 years they are considered dead, at what time within that period he died is a matter of evidence, onus on the person who claims (Re Schmidt)
· Consider whether the evidence brought forward on a balance of probabilities is more consistent with the death of the insured than another reasonable explanation (Kings Crew Motor Cycle Club v. MFR)
· Where an application is made prior to the 7 years passing onus on applicant to prove death. If scales left in equilibrium as between continuing life and death, applicant must fail (Kings Crew). Consider: motive to disappear, reasonable efforts to find, personal difficulties.
· Suicide: most Ks will have time limit on insurance for deniability of suicide, typically 2 years due to moral hazard.  After 2 yrs is just another means of death.
· Suicide: BOP, but presumption that did not commit the unnatural act, but negated by motive. Same factors as with disappearance are examined (Brown v. Sun Life Insurance). Consider circumstances of death. 
ACCIDENTAL:
· Theoretical discussion – p37-38 CAN. 
· Not accidental when it is clear he knows the risk involved and courted the risk which accordingly cannot be regarded as an unforeseen or unexpected (Candler v. London & Lanchestor).

· Professional stuntman with knowledge and appreciation of the risk and qualified and able to conduct activity to minimize the risk of death, when death results anyway ( accident (Soucek Estate v. Atlantic Mutual Life, 1988)
· “Bodily injury caused by accident” ( (1) bodily injury (2) accident (3) causation. 
· If an activity carries an inordinate amount of risk, the question is whether or not a reasonable person in their position would expect to die (Martin)
· From Walkem Machinary an “accident” is an “unlooked for mishap or occurrence” (Martin from Walkem).
· The onus is on the beneficiary to establish a prima facie case that the death was accidental (Martin)
· If the insurer wishes to narrow coverage they can do so explicitly in the wording of the Ks (Martin)
· According to the “reasonable expectation test” the essential question is whether or not the insured expected or intended to die, BUT absent this suicidal intent, all deaths will be considered accidental regardless of how risk the insureds behaviour might be.
· Accident causes diseased condition which together with accident resulted in injury/death, accident alone to be considered the cause of the injury or death (Marks v. Commercial Travelers)
· When at time of accident he suffered from some disease but the disease had no causal connection with the injury or death resulting from the accident, the accident is the sole cause (Marks v. Commercial Travelers)
· Innocent beneficiaries should not be disentitled to insurance proceeds merely because an insured accidentally dies while committing a criminal act. To deny recovery would penalize the victim for the insured's anti-social behaviour (Oldfield v. Transamerican Life Insurance Co of Canada). Also would be many creditors who would lose out when drunk drivers die with debt. 
DISABILITY:

· Loss of speech means loss of useful and practical or functional speech, The question concerning the extent of the loss was material to the issue whether a total loss had occurred. Although the word "speech" has a number of definitions, its plain and ordinary meaning is "audible oral communication", not "the natural exercise of vocal organs". Hence, the clause was not ambiguous, (Tadman v. Seaboard Life)
· IR not entitled to withhold payments on the basis of an arbitrary or purely subjective judgment. IR role should not be characterized as fiduciary merely because the claimant was vulnerable, being in dire need of the benefits (Warrington v. Great-West Life Assurance)
· A disability insurance policy is one of the few contracts in which damages for mental distress are recoverable when they are proven to result from breach of the contract. The object of the disability insurance policies was the claimant's peace of mind or to free him from financial anxiety should he become disabled (Warrington v. Great-West Life Assurance)
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