Property and Casualty Exam Can

Acronyms

b/c = because

ACV = actual cash value

BER = business efficacy rule. 

CGL = commercial general liability. 

CL = common law.

CP = contra proferentem

D&O = directors and officers

E&O = errors and omissions

EC = exclusion clause

HH = household.

ID = insured

IA = Insurance Act, RSBC 1996, c.226

II = insurable interest

IR = insurer

K = contract

MR = misrepresentation 

PEL = pure economic loss
RP = reasonable person

TF = tortfeasors
StatC = statutory condition

SubR = subrogate / subrogated / subrogation

w/o = without

w.r.t. = with respect to
General Notes

· Docks of London ( IR is just a vehicle for risk pool (must be large, properly constituted CAN p4). Ensure equivalent risks in risk pool, need strict interpretation to avoid temptation by moral hazard. But then plain meaning (good) v reasonable expectation (bad) (LF v LHD in Scott v Wawanesa). Reading K = reasonable. 
· Three areas of law: tort (substantive law w.r.t. event), applied K law, agency law [CNp1].

· Three tasks: defend ID’s, subrogate, coverage [CNp1, CANp1].

· Loss ratio = claims paid / premiums received [CNp2].

· Different to regular b/c: by definition designed to transfer risk, aleatory (complete performance depends on chance) [not executed or executory], asymmetry, uberrima fidei [CNp4]. 

· Fortuity is a continuum: Brennan, b/c at some point would have been covered, ripple ( tsunami. 
· Bending the law: Derkson (if 2 causes, IR must modify K) v Palliser (did K clearly, but “reasonable expectation”). Saindon (wanted to deny, expect reasonable consequences), v Walkem (did not desire harm).
· Is this a K of fire insurance?

· Assigned defence counsel should not advise IR on coverage or draft reservation of rights letter [CNp24].
· Cover risk not certainty, so wear and tear not covered. Insurance is a K of indemnity u.n.o. (Glynn).
Coverage question for CGL:
Q1 = ID legally obligated to pay as compensatory damages?

Q2 = Bodily injury or property damage to others? (Burden on ID)
Q3 = Occurrence?

Q4 = Loss caused by occurrence?

Q5 = During policy period?

Q6 = In coverage territory?

Q7 = Does an exclusion apply? (Burden on IR)
Q8 = Does an exception to the exclusion apply? (Burden on ID)
IS THIS A FORTUITY?

Fortuity
· Fortuity if unexpected or unintended from view of ID. Parties believed it was dependent on chance (CBG)
· All risk policy: onus on ID to show fortuity, IR to prove exclusion applies (Gaunt, Brennan).
· Named peril policy ( ID to show that named peril occurred. 
· Fact that an insured is negligent does not disqualify him from coverage. Ask: accident?
Unexpectedness
· Unexpectedness is a key element for an accident ( was it was the reasonably foreseeable consequence, or just an error in judgment rather than deliberate courting of risk (Trynor Construction).
· Loss must be fortuitous. Burning of candles is not an abnormal use, soot to be expected.  Burning more or fewer candles may produce more or less soot, still it is an inevitable consequence that is not accidental – no coverage. (Brennan).
· Degrees of fortuity: extreme weather could be so unusual so as to be accidental – courts will not explicitly find coverage this way, but the result may infer it.  
Examination of Subjective Intentions
· Damage from design flaw fortuitous b/c unplanned and unintentional, subjectively unexpected by ID (CBG)
· But argument that inherent flaw ( bound to occur, so was certain and insurance does not cover certainties. And argument that coverage is not there to insure integrity of insured’s property. Looking at what the ID expected confuses the peril with the loss, the loss may have been unexpected, but was the cause of the loss really unexpected? (Inherent vice = exists in object w/o negligence by anyone – p23 CAN).
Courting the Risk:

· When act with full knowledge of the natural, foreseeable and probable consequences of their actions, IR does not have to indemnify (Crisp v. Delta Tile)
· Even if the insured considered the possibility of the risk coming to pass, if it is unexpected and unlooked for there is no deliberate courting of the risk (Trynor Construction).
Definition of Accident:
· “unlooked for” mishap or occurrence.  That a mishap might have been avoided by the exercise of greater care and diligence does not automatically take it out of the range of accident (Walkem Machinery)
· An omission which involves a calculated risk or amounts to dangerous operation from which injury or damage results cannot be said to be done or omitted with intent to cause injury or damage. Must find actual intent (Walkem). Richie, concurring, agreed this was unlooked for, but said no recovery if calculated risk. 
· If insured acts willfully, culpably, recklessly, unlawfully, and reasonably could anticipate the consequences of his actions, the actions will be deemed to be deliberate, not accidental (Saindon).
· Wilful, deliberate act of violence, or at least threat of violence, was reckless and unlawful. So that caused unintended result does not, if that result was reasonably foreseeable, entitle ID to say it was an accident? (Saindon) [This pretty much directly contradicts Walkem. Modern CGL policy focuses not on the cause but on the effect. The damage must be expected or intended from the point of view of the insured].
	Result: Certain

Intent: Desired
	Result: Certain

Intent: Indifferent
	Result: Uncertain

Intent: Indifferent

/Reckless
	Result: Highly Probable

Intent: Desired
	Result: Probable

Intent: Not desired.
	Result: Accident

Intent: None.

	Classic definition of tort, almost certainly no insurance coverage
	Crisp: Likely no insurance. 
	Sainden: Uncertain as to result of actions, indifferent to whether comes about or not. 
Not likely insurance, but maybe.
	Even if highly probable cases say, even if desired by insured maybe there should still be covered. 
	Walkem Unlooked for outcome still probable.  Would suggest if simply risk, danger, then there should still be coverage
	CBG Pure accident, almost completely unexpected subjectively or objectively, seem to say should still be available.


INSURING AGREEMENT:
· No insurance for a risk anticipated and guarded against in the OCB. There was no evidence of an act of negligence.  Nothing wrong with the glue per se, it just did not work ( business risk (Andrews & George)
· Defective workmanship itself not an occurrence, there must be damage to third party.  Insurance Ks are not meant to be guarantors of work or to preventative measures. (Celestica)
· Lightbulbs in chicken coup malfunction chickens died, falls within property damage (Romlight v. AXA Insurance).
IS THERE AN INSURABLE INTEREST? (Policy discussed p28CAN)
· II is moral certainty of advantage or benefit, but for those risks or dangers. Or, II is to be in circumstances w.r.t. the subject matter as to benefit from its existence, prejudice from its destruction (Kosmopoulos)
· The factual expectancy rule does not apply when one is knowingly or wilfully blind to being in possession of recently stolen goods (Assaad).
· When the interests of the insureds (such as parent and child) are so inseparably connected so that a loss or gain necessarily affects them both, the misconduct of one is sufficient to contaminate the whole insurance. (Scott v. Wawanesa). When there is an identity of interest, the law will treat the parties as one. Look to the direct relationship, use, benefit, prejudice if destroyed and determine if the interests are the same, if so, an act that is excluded by one will contaminate the whole.
· II originally to distinguish gaming, now to define ID, measure amount of indemnity – blunt tool [CNp12].
SUBROGATION AND INDEMNITY
At Common Law
· In K of indemnity, the ID is entitled to compensation for loss, and nothing more than the loss (Castellain)
· Subrogation allows the placing of the insurer in the position of the insured, thereby allowing the insurer to every right that has accrued to the insured whereby the loss can be diminished (Castellain)
· Subrogating insurer’s right against a third party can never be greater than the rights that the Insured has against that party.  Thus if the insured compromises the subrogation rights depriving the insurer, he may be liable to account for the money he received. (West England v. Isaacs).

· If an insured does not receive full indemnity from the insurer, the insurer is not automatically subrogated, instead a right to bring action remains with the insured, so long as he acts bona fide.  The right of subrogation at CL is dependent first on the insured being fully indemnified (Truedell). So if the ID was underinsured the IR would never have a right of subrogation. 
· Only subrogated to the rights that diminish the loss of the ID which was covered by insurance, so slander after car accident, not subrogated. Right to punitive damages not subrogated. 
· Once the insured is indemnified, monies recovered above this must be returned (Truedell)
· Subrogation will be allowed under a valued policy where the insurer has paid the valued amount in full, regardless of whether or not that reflects the actual value of the property insured (North England Iron Steamship).
· Indemnity may also serve to limit the IR’s recovery:  Ship suffered total loss, IR’s paid full amount under policy.  ID recovered more in Canada b/c of currency fluctuation, IR only due back what it paid (Nisbet).

· IR can’t subrogate against its own insured.  When have 2 insureds under the same policy they have a parallel interest in the property, have an identity of interest, law treats as one. This arises in Builder’s Risk Insurance and Tenancy Agreements (say if tenant supposed to insure and landlord causes fire).
· Subrogation Paradigms:

1. Insurer pays insured in full.  Subrogation follows because subrogation is always contingent upon full indemnity being paid.
2. IR pays ID in full.  Before the insurer can exercise subrogation rights, the insured releases the tortfeaser.  The insured becomes liable to the insurer for the full amount (West of England v. Issaacs)
3. ID is fully indemnified by IR, but sues the tortfeaser and recovers.  Insured holds money in trust for insurer.  The insurer pays the loss in full but it is the insured who sues the tortfeaser and recovers.

4. IR does not fully indemnify.  ID sues the tortfeaser for the full amount lost. The money over and above his loss is impressed with a trust from which the IR can make claims against. (Truedell)
5. Insurer does not fully indemnify.  Insured sues tortfeaser but does not recover full amount.  Insured gets to keep whatever he got from the tortfeaser.  Insurer may raise issues of mala fides of the settlement with the tortfeaser.  Difficult to prove.

· So at CL the ID can (1) start the action, (2) conduct the action, (3) take first dip on the recovery.  
Subrogation under Statute
· Insurance Act, RSBC 1996 ( s.130 modifies the CL rule that the insured gets indemnity first.
· So now the IR can sue in name of ID w/o permission (and so can control the conduct of the action) and before ID does, or before ID whole.
· Share pro-rata if there is a shortfall. At CL was good for ID to underinsure, less so under statute. 
INTERPRETATION OF CONTRACTS: 

Rules of construction:  
In interpreting an insurance K the rules are to be applied as follows (Brisette Estate): 
1. True intent of parties to be taken from whole of the K
2. Where words are capable of two meanings, the meaning that is more reasonable in promoting the intention of the parties will be selected (Reid Crowther, Excel cleaning, Andreas Pizza)
3. Ambiguities are construed against the insurer. Do not apply CP unless find ambiguity (Riordan v. Lombard, Consolidated Bathurst). Tool of last resort.
4. Avoids windfalls to either party (Excel cleaning)
· Literal meaning should not apply where to do so would bring unrealistic result (Consolidated Bathurst).
Reasonable expectations: (A tool courts use to get the result they want – conflicts with literal interp).
· Used in US to interpret ambiguities in favour of the insured, ensure coverage which the insured can reasonably expect to receive expect. Reasonable expectations may be higher than terms of K (Brisette)
· Used by LF in Dissent in Scott v Wawanesa
· Reasonable expectations and coverage provisions broad, exclusions narrowly (Reid Crowther)

Business Efficacy Rule (Reasonable expectation)
· Don’t interpret in a way that would negate all effective coverage (Excel Cleaning), but was this bus. risk?

· Sensible commercial result.  If both interpretations are reasonable, favour insured (Andreas Pizza)
· Will not uphold EC that effectively defeats the purpose of the insurance as unreasonable (Grace Farms)
· When an occurrence is clearly not within the reasonable contemplation of the parties when the insurance was purchased, the EC will not be literally applied (Palliser Regional Schools) – but obiter in Bathurst tells us the opposite, that if risk is pervasive, need very clear words to exclude it i.e. won’t be easily excluded.
Proximate Clause  
· Attempts to obviate the natural consequences of an inflicted injury do not break the relation between the cause its effect. (Leyland Shipping Co). What cause is dominant in efficiency, not time? 
· Liability for the proximate cause of the loss may be negatived by a properly framed clause of exclusion.  Just because explosion was caused by an allowable fire does not mean all the consequences of the explosion will be covered (Ford Motor) ( See Derkson.
· When 2 proximate causes, essential to establish fortuity. Was accident caused by intervening negligence, or adverse or unusual conditions w/o which loss would not have occurred (CCR Fishing).
· Sufficient if, in the entire context of the case, the loss was fortuitous in the sense that it would not have occurred save for an unusual event not ordinarily expected in the normal course of things (CCR Fishing).
· Ford Motor exclusion did not provide that a loss being caused by an excluded peril meant the whole of the loss was excluded, instead it simply stated a properly framed exclusion clause can oust coverage depending on the interpretation of the clause, and there the EC ousted coverage (Derkson on Ford)
· English cases agree with Ford in saying if there are concurrent causes one of which is excluded then there is no coverage (Derkson on Wayne Tank). However, there is no compelling reason to favour exclusion of coverage where there are two concurrent causes as it is inconsistent with the well established principle that exclusion clauses are to be interpreted narrowly, and generally in favour of the insured.  IR can draft better. Decline to accept that where there are concurrent causes all coverage is ousted if one of the concurrent causes is an excluded peril.  Whether EC applies is a matter of interpretation in accordance with: (1) contra proferentum rule (2) coverage provisions broad, exclusion clauses narrow (3) Desirability where policy is ambiguous of giving effect to reasonable expectations of the parties (Derkson).
CLASSIFICATION OF INSURANCE CONTRACT

Consider Insurance Act:  Does it Fall within Part 2 or Part 5?

· s.3 ( General provisions apply unless section or statutory condition in Part 3,4,5,6,7, is applicable and deals with subject that is the same or similar to any subject matter in this part.
· Part 5: Deals with policies of fire insurance, for many years assumed that modern, multi-peril or all risk policy, which included fire losses, fit within Part 5.  Canadian insurers have incorporated the Fire Statutory Conditions into their multi peril forms.
· But ( Multi peril policies do not fit under Part 5, instead they are governed by Part 2.  The statutory conditions when attached to a multi peril contract are binding on the insured to the extent that they are not inconsistent with the general provisions of the insurance contract (KP Pacific Holdings).

· Part 2 is the floor beneath which the statutory conditions cannot apply. (KP Pacific Holdings)
· Limitations Are Different:

i. Part 3: s.22: Action must be commenced within 1 year after furnishing of proof of loss.
ii. Part 5: StatCon.14:  Action barred unless taken within 1 year of loss or damage.
DISCLOSURE:
Is the K Void From Lack of Disclosure?
· Because of the nature of the insurance K, special facts upon which the contingent chance is to be computed lie most commonly in the knowledge of the insured only.  Keeping back circumstances is fraud and therefore the policy will be void.
· Good faith forbids concealing what privately know to trick the other party into a bargain. .

· But the insured may be innocently silent about the following (Carter v. Boehm):
· Things the insurer knows or ought to know (notorious facts).
· What IR takes upon himself is the knowledge of what he waives being informed of.

· Things that lesson the risk

· Things that amount to general topics of speculation

· IR bound to know every cause which may occasion natural perils, 
· Was there at the time the policy was underwritten a fair representation or a concealment, fraudulent if designed, or though not designed varying materially the object of the policy and changing the risk as understood to run (Carter v. Boehm).

· Uberrima Fides: utmost good faith. Heavy burden of full and complete disclosure. The Doctrine still applicable where policy is for exclusive benefit of insured, but may not apply in the same manner in circumstances in which there are federal regulations in place to impose a duty on the insured to take out insurance for the benefit of public safety.  In this situation the insurer is under obligation to make reasonable inquiries into the safety of the airline or carrier, at the least search their own records, but should look to public records as well (Taku Aviation).
Effects of Breach of Disclosure under Common Law:

· Effect of breach of disclosure is to void entire policy (Taku Aviation).
· Obligation to disclose only to time when K is first formed, no duty to disclose as facts change.

Breach of Disclosure under statutory conditions 1 and 4:

· Conditions 1 & 4: Changes CL in that misreps during K, not only at formation. So no CL duty to notify of change of use.
· Condition 1: But must be positive misrepresentation, that is fraudulent.
· Condition 1: K is voided only in respect to the property that is related to the misrep.  
· Condition 4: Must have “control and knowledge”. But oftentimes with tenant and owner, owner will not know.
· Materiality is the same as at CL: any information that will affect the IR’s ability to judge the risk. 

· If subject matter or use changes, irrelevant whether risk was increased, it is enough in itself to void the policy if subject (use) of the insurance is different (Lejeune). But: “changed” v. “same risk, but increased”?
· Note: under the Commercial Building Contract [s.6.A.(b)] the ID is not covered if to his knowledge the building is vacant for more than 30 days.
Relief from forfeiture.

· Possible relief against forfeiture under s.10. Equity ( clean hands, laches. 
· Court may relieve against exclusions which are unreasonable under s.129: K or stat (Marche v. Halifax)
· s.129 can apply to statutory conditions in order to relieve insureds where the application of the statute might result in harsh, unjust or draconian results if the condition were to be applied. (Marche v. Halifax – vacancy remedy rectified). This ignores the asymmetry of the parties of the insurance K, not in terms of bargaining power but in terms of their knowledge of the risk.  
Binders & Renewals?

· Brokers are able to create instantaneous oral Ks “binders” to remain in place until replaced b a new contract or a revision of the existing one (LLA Logging v. Saskatchewan).
· Binder is just a temporary K that will be replaced by new K of insurance and all the terms and conditions from that policy will then apply to the binder period (LLA Logging v. Saskatchewan).
· A renewal of an insurance K is a new and separate contract, every time the contract is renewed the terms also begin anew (LLA Logging v. Saskatchewan).
· For a valid oral contract of this nature parties need to agree on 

(1) Definition of the risk (Subject matter of the insurance and the perils)

(2) Duration of the risk (Start and end dates)

(3) The premium 

(4) The amount of insurance.  

Discrimination  
· While an insurance policy by its very nature is discriminatory, the Human Rights Code takes precedence over the ability of IR to terminate a policy under Statutory Condition 5.  Allegation of a criminal offence may not be considered reasonable cause to terminate a policy (ICBC v. Heerspink)
· Dissent was that this is not a denial of a service customarily available to the public.  They entered into a contract, in doing so agreed to StatCond 5, in which both parties can terminate at will.  One party exercised the right, it was not a denial of a service, but an exercise of a contractual right, not commonly available to public (Heerspink v. ICBC)
· ICBC as a Crown Corp: is not allowed to discriminate in insurance on the basis of age, sex etc as they are subject to the Charter and Human Rights Legislation, other private insurers, as in Alberta can get away with it as they are not subject to the Charter.
CLAIMS PROCESS:

· Requirements of insured covered by StatC 6. 

· Proof of loss not required to be perfect, all insured needs to do is prove on balance of probabilities.
· Court may relieve against forfeiture (s.10), but must come before court with clean hands.
· Insurer must furnish proof of loss forms [s.25(1)], but in doing so will not be taken to admit that a valid K is in force or the loss falls within the insurance policy [s.25(2)].
· Loss is payable within 60 days after completion of proof of loss unless K provides shorter time (StatC 12) So an insured who does not fill out proof of loss has no right to sue b/c payment would not be due.
· Insurer should act cautiously if there is doubt as to coverage. IR must beware of waiving the term of policy entitling to deny coverage. s.11(1) says that term or condition not waived unless in writing and signed by person in authority, but could still be estopped from denying coverage if insured relies on your statements to their detriment, but there must be conduct inconsistent with denying coverage to prejudice of insured.
· IR can limit exposure through Non-Waiver agreement which is a signed form, saying that the ID understands that IR may investigate and is not waiving. These agreements are not good because no consideration, simply agreeing to do what already have to and not drafted to cover future actions by insurer, but present status quo. So IR may instead send a Reservation of Rights Letter. This does not require signature and is just as effective as a non-waiver agreement.
DUTY TO DEFEND
· If insured is served with writ of summons, has obligation to pass it on to liability insurer.
· Broader than duty to indemnify (defend and then claims not proven), driven by the pleadings. 

· Duty to defend is triggered not by actual acts or omissions but by allegations and will apply even if the allegations are groundless false or fraudulent (Nichols).
· Duty to indemnify arises when claims covered are proven.  Mere possibility that claim within the policy may succeed requires defence, so duty to defend is broader (Nichols). If bouncer case – will have to defend.
· However, in determining whether or not there is a duty to defend, the courts are not bound to the labels chosen by the Ps, the court must determine the true nature of the claim stated in the pleadings.  If the alleged negligence is based on the same harm as the intentional tort, the insured will not be able to avoid the exclusion clause, if what is alleged is purely a derivative pleading there will be no duty to defend (Scalera).
· The True Facts Doctrine to the Advantage of Insured:  No matter what the pleadings say, if true facts known to both parties give rise to coverage, then have to cover.  But Marjak says NO!
· The True Facts Doctrine to the Advantage of Insurer: No matter what the pleadings, if true facts show claim is excluded the insurer is off the hook (Halifax INS v. Innopex) Old law, Marjak says NO!
VALUATION:

· Property claims based on ACV ( Insured to be indemnified in cash for actual value of loss and nothing more. Determine ACV by cost to repair (i.e. cost to replace with material of like kind & quality), or (cost to replace – depreciation), or market value before the loss.
· The ID cannot be compensated to the full value of the policy if it would mean receiving more than what they lost was worth.  Recovery is limited to the actual value destroyed by fire.  This would otherwise be a moral hazard or double recovery.  This is why it is necessary to declare other insurance (Colonsay)

· Can also have added policy endorsement providing replacement without depreciation deduction.  If there is not specific replacement cost endorsement it will likely be ACV.
· Issue of betterment, is there a bylaw endorsement?
· Value policy:  IR and ID agree before the loss what value will be assigned to a particular piece of property, still considered a policy of indemnity – but pre agree on what would indemnify (Glynn).  
Coinsurance penalty (p79 CAN) (Art Gallery)
· Penalty is necessary b/c IR’s use linear scale for premiums and there is an incentive for ID’s to underinsure and self insure for the remainder of the value. 

· When an item is UNDER insured the value receivable on it on loss is to be determined by applying the percentage of the actual depreciation resulting from the loss to the agreed values as set out in the policy. 
· But may be that if you insured for 80% the true value, then no penalty will be applied. 

1. Amount should have been insured for = coinsurance % x ACV

2. Recovery ratio = insured amount / amount should have been insured for

3. Recovery 

· for pure indemnity policy = recovery ratio x actual loss

· for valued policy = recovery ratio x (actual loss / ACV)
· s.128 requires warning words in 12 point font. 
 MISREPRESENTATION OF THE CLAIM
· All IDs have to file separate proof of loss statements. 

· CL good faith applies to all aspects of the claim by that ID (as distinct from MR in the application under StatC 1). Not changed by the addition of statutory condition 7 ( ANY MATERIAL FRAUD, no matter how inconsequential gives the insurer the ability to avoid the claim in its entirety (Anastasov from Britton).

· Even fraudulent statements having no legal consequences, if material (in this case to value), and if capable of affecting the mind of the insurer in the management of the claim or in the decision to pay the claim can vitiate the entirety. (Inland Kenworth). Not necessary to show prejudice.
· However, the UK has changed paths, particularly in The Mercandian Continent, (p81CAN) saying that allowing the IR to void the entire claim is draconian and disproportionate. Said that should only allow that where the conduct of the ID is serious and would be viewed as repudiatory. So this is a move toward treating insurance breaches as any other breaches of K: some breaches are serious enough to enable the innocent party to avoid further contractual obligations, less serious give rise only to damages. ( Degrees of fraud, and the fraud will have to be of a serious nature to be used as means of avoiding policy in entirety.
· McAlpine suggested avoiding the obligation to pay the particular claim, but leaving policy in force against future bona fide claims.   
BAD FAITH ON THE PART OF THE INSURER
· Duty to defend includes a duty to attempt to minimize the amount of any damages to be assessed against the insured, since he may escape all personal responsibility even where he is liable if damages fall with in the limits of available coverage (Shea).

· There is a temptation on the insurer to act in bad faith where the claim arises that will clearly be in excess of policy limits, but must act in good faith in the defence of all claims and must put itself in the insured’s position and not try to gain advantage from its privileged post (Shea v. Manitoba Public INS).

· The insurer has a duty to treat the insured fairly, it cannot excuse itself from this duty by hiring reputable independent agents as they do not have this duty to the insured.  
· Punitive damages can be awarded against an insurer for acting in bad faith (Elias Khazzaka Auto Body)
· There would be no unreasonable burden placed on an insurer who alleges the insured has committed a crime to closely oversee the conduct of the defence and assure itself at regular intervals that the insured who paid premiums for coverage is always being treated fairly (Elias Khazzaka Auto Body)
· Parties to an insurance contract may assign their chose in action.  For good and valuable consideration P gets to step into Fs shoes to conduct bad faith action against ICBC to receive full amount of damages. (Fredrickson v. ICBC).
· For details on IR’s duty – see p85 CAN.
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