Secured Transactions Class Notes – Spring 2006
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Get the PPSA www.qp.gov.bc.ca/statreg/default.htm 

Buy the materials from the distribution centre (MacDougall). 

The reading list is the table of contents from the materials. 

Other sources

Cumming and Wood BC PPSA handbook, 5th or 6th edition is now on reserve – comments on the sections of the statute, but requires knowledge of the statute. 

Cumming, Wood, Walsh: Personal property security law. Is a textbook, but could be a bit complicated for people new to the subject. 

The PPSA law comes from the USA, so the USA cases and literature are applicable. 

Article 9 on the uniform commercial code covers secured transactions. 

Exam

Will be at least one big problem question. 

Open book exam. 

Introduction

What is secured transactions? It is an aspect of debtor and creditor law. It is a meeting area of the law of property and the law of contracts.

A secured transaction is a device that creditors use to put themselves in a good position to ensure that the debtor pays them. 

Basic idea is very simple, creditor wants contractual certainty that he will be paid. 

Creditor will be owed money, or some other obligation (does not have to be money), from the debtor. 

If debtor promises to pay on day X, then the creditor has a personal right against the debtor. This will be an unsecured creditor. But there can be another transaction whereby the creditor (C) is given security by the debtor (D). This transaction can be entered into before or after the debt agreement is made. Then the creditor can rely on this alternative security as a way of enforcing payment, rather than having to resort to suing the debtor. So the C is assigned an interest in existing property by the D, this allows the C to take direct action without the delay of going to court. 

The ability to use the interest depends on there being a default by the D.

Now the C has not just a personal right against the D, but also a real right against the property in which the interest exists. 

The property is called the collateral or security, the contract between the parties is the secured transaction. 

So there must first be a D-C relationship, but we will not focus on that, we will look at the supplementary relationship whereby the interest in property is assigned as a backup device. 

ST’s are backup devices, no C wants to have to rely on it, all C’s really just want is to be paid back under the debt agreement, there is one exception though, which we will look at.

The security could be in real or personal property, but we will focus on personal property, with one exception.

A mortgage is a security in real property; we will not look at this. 

Classification of fixtures:

In the USA there are three types of property: Real property, personal property, fixtures. In Canada the fixtures are real property. Nevertheless, in Canada the fixtures are covered by the rules for personal property in the PPSA, that was a strange initial decision by Ontario, which the other provinces all followed. So fixtures are treated the same as personal property. 

Other introductory notes:

Complication: there can be one creditor working with two different debtors. D1 can owe the money, but D2 (the guarantor) gives the security interest which will ensure payment by D1. 

They are both called debtors even though D2 does not owe any money. 

But the more common situation is of a single debtor giving both the personal right to repayment and the interest in property. 

The creditor is then a “secured party”, and the process of creating the interest in the property is called “attachment”. There is a lot of jargon. 

We will begin the course by considering when the PPSA applies and then reviewing attachment.

We will then look at how best to use the attachment interest against the rest of the world, but not against D. The only person you can enforce the property interest against is the debtor, the rest of the world can ignore it. But if others also have an interest in the same property, then your attached interest may not be enough. 

So you could have many C’s with attached interests in the same property, and you may not know that when you get your interest, so you need to take extra steps beyond attachment, and that is called “perfection”, whereby you give yourself protection against other people i.e. not the D. Perfection will be the third topic we will look at. 

Perfection normally involves registration in the PP register.

The fourth thing we will look at, and this will be the bulk of the course, is ranking the parties i.e. whose interest gets satisfied first. This is called priorities. The goal is to try and rank the C’s into a neat list, but often the rules contradict. A has priority over B who has priority over C who has priority over A. 

Attachment and perfection are important, but are very straightforward, priorities is the complex part. 

The final part of the course is remedies. This comes back to attachment, you have the interest, we know where you rank, and then consider how you use that property interest to actually get your remedy. There are detailed rules for how you apply your interest, cannot just go in and take it. 

Application of the statute

The rules for attachment, perfection, priority etc are not always in the PPSA. The PPSA covers most transactions, but there are some cases in which it does not apply. 

The PPSA is provincial law, all CL provinces have them, but there is also FGL b/c the Bank Act allows creditors to take interests in property. So there are two levels of legislation that we have to consider, PGL and FGL.

There are some transactions that are not actually related to debtor creditor relationships, that are deemed to be covered by the PPSA. But then the statute will not apply to all aspects of this deemed category. Consignments are an example of a transaction in the deemed category.

There are some areas of secured transactions that the PPSA does not address, then we have to rely on the common law. The cases also explain the application of the different sections.

Even without the PPSA we would still have secured transactions i.e. the common law does have rules for all aspects. The PPSA sometimes omit rules, and then we rely on the CL. 
NEVER read the PPSA expansively, if the PPSA does not have a directly applicable section, then you rely on the CL, do not say “oh well this section is kinda applicable so we will use it”.

The basic CL rule is “nemo dat quid non habet” – you cannot give anything better than what you have. 

You can only get an interest in the property that is subject to what was already given to other creditors. Priority is established by the order in which the interests were given. The problem is that how does the subsequent creditor know, and also the personal property can change form e.g. timber into houses. So the CL rule is easy, but is not good for creditors who don’t know what existing interests there are. So the PPSA modifies the rules, and requires you to protect your interest. So the PPSA is a big statutory exception to nemo dat. But where there is no express exception, then the CL applies. 

But it is not always that easy to identify secured transactions. 

Various devices have been designed to give security. These were incorporated into statutes as they were invented. Until 1990 we had a series of statutes covering the different types of secured transactions. Then there were others that were still just part of the common law e.g. floating charges.

The main devices were:

· Chattel mortgage

· Conditional sale.

· Assignment of debts. 

· Floating charge

Then there were other ones, like liens. 

But although these devices are structured differently, they are all designed to allow a C to have security by way of recourse to some property instead of just having a personal right. So in the USA they made article 9, which was one big set of rules to cover all of the devices. 

So now the PPSA does not consider the form of the transaction. So people still use the different devices (although maybe they should not), but the PPSA applies to the transactions. The more modern view is not to identify the device, but just to use the language of the PPSA to create the security interest. Now the other acts like the Conditional Sales Act no longer apply. 

But we will look at the old forms because they give an indication of the types of things we are trying to achieve, and that they can look different but actually do the same thing. 

We will not cover s.2(2), it is probably the hardest section in the statute. 
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There have not been changes to the PPSA recently, but there may be some changes to the use of securities (stocks) as collateral. But we will not focus on this as a source of collateral anyway. 

We will generally use goods as collateral. 

We should pay attention to the definitions in s.1

s.1(2) deals with knowledge – do not forget that this provision is here. 

s.5 – s.8 deal with the conflict of laws. Personal property can be moved into a different J, so conflicts is important. But we will not focus on conflicts in this course, and it will not be on the exam. 

Part 2 of the act deals with the creation of the interest. Attachment is the creation of the security interests between the lender and the debtor. This is essentially contract law. 

Part 3 deals with perfection, which is securing your interest against the rest of the world, this is essentially property law. One type of perfection is registration. 

Part 5 of the statute is how you can use your interest in the collateral. But this part does not apply to all transactions covered by the first 4 parts of the statute. 

Part 6 is miscellaneous. 

s.68(1) is crucial, the principles of CL, equity and the law of merchant apply when they do not conflict with the statute. 

Most of the different provincial statutes share the same numbering scheme. But Ontario is the exception. 

Does the statute apply?

Must first consider whether the statute applies at all. Not all transactions are covered by the PPSA, and in these the CL may apply. Even if the PPSA does apply, other law, like trust law, may supplement the applicability of the PPSA. 

The federal bank act, mechanics / repairers lien, or other specific statute may apply.

But we will mostly focus on transactions primarily covered by the PPSA. 

s.2(1) tells you whether the PPSA applies. 

Receiverships are not covered by s.2(1), b/c you do not have to be a secured party to take advantage of receivership law, but receivership law is often involved where there are security interests. 

s.2(1) says that PPSA applies wherever there is a security interests, regardless of the form of the agreement. So have to ask what transactions create security interests. 

The application of the act is without regard to the form of the transaction or who the particular person is that has the interest. So do not have to be concerned with who has title to the property. 

Then (b) gives a list of things it applies to, if they secure payment or performance of an obligation. This list just gives comfort to those who were familiar with the old forms, and want assurance that the PPSA applies to them. 

The first three on the list in (b) will generally always secure payment or performance of an obligation. 

You could, conceivably, have a chattel mortgage that does not secure payment, but Mac does not know of any such case. The latter examples are less and less likely to involve security interests, but in some cases they do, and we will have to consider whether the parties actually created a security interest, regardless of what the parties intended. So you may be unpleasantly surprised to find that your trust created a security interest, and so that the PPSA applies. 

More modern lawyers do not even use these old terms, they just say that there is a security interest. Remember that form does not apply, it is the substance of the transaction. 

Defined terms: Account, building material, collateral, consumer goods (this definition is different to that in consumer legislation), court, debtor (this definition is very broad, compared to definitions in other statutes – if you are in possession of property that is collateral, then you are a debtor. So if you eventually purchase the collateral, then you owe X), fixtures, goods (this definition includes fixtures and personal property, but “collateral” only included personal property and does not mention fixtures – so could argue that collateral does not cover fixtures – this would be a sneaky argument based on a drafting error in the statute), equipment (broad definition, is a default category if are not one of the other goods excluded from the definition of “equipment”), money, proceeds, purchase (has nothing to do with sales law, includes other things, is very broad), security. 

Look at the definition of “security interest” in s.1(1). 

The definition is exhaustive i.e. “means”.

This definition has two parts. (a) can be called “true security interest”, this is what the common law would have considered a security interest. (b) does not exist in USA, and Ontario has a lesser section. (b) covers “deemed security interests”, would not otherwise be security interests. 

Consider (a) in more detail. 

Must be an interest in one of the listed things AND the purpose must be to secure payment or performance. 

Chattel mortgage

Chattel mortgage normally does secure payment or performance (POP). 

Owner has a chattel. 

So they borrow money from a lender and they become a debtor. But the lender does not want to be an unsecured creditor who would have to sue on the debt. So the lender takes a mortgage on the chattel. The owner is the mortgagor, and the creditor is the mortgagee. The mortgagee then has an interest in the chattel, but will not use this interest until there is a default (that condition must be met), at which point the mortgagee could foreclose on the chattel. 

The interest in the chattel is limited b/c can only be relied on if there is a default.

Conditional sale

Another type of transaction that almost always involves security interest is the conditional sale. It looks very different from a chattel mortgage, but the purpose is the same.

In a conditional sale you have a seller and a buyer. There will be a passing of title from the seller to the buyer. But you can have a sale whereby the buyer does not get the title immediately, he only gets possession, and the seller keeps title. The title will be given to the buyer conditional on the buyer making the payments. Will do this where the buyer has not paid the cost of the goods in full initially. So the buyer is also a debtor to the seller who is a creditor. 

If you did not use a conditional sale, then you would be a regular unsecured creditor who has to sue on the debt. 

In a conditional sale, the seller still owns the goods, and the buyer cannot sell them to someone else. Well, the buyer cannot assign ownership rights to someone else, but the buyer could pass on the duty to make the payments and the right to take title upon full payment. So you have a device to ensure payment for the goods, and if the buyer stops paying, you can just go and take it, b/c you own it. 

So the chattel mortgage and the conditional sale both allow the creditor to get an interest in goods which allows it to secure POP. They are two different transactions that do the same thing. 

When looking at other transactions, we will try to analogize them to a chattel mortgage (CM) or a conditional sale (CS), because if they are similar, then they probably involve a security interest (SI). We will look at trust, lease and consignment, and see if these actually give SI’s.

Trust

Have a trustee and a beneficiary. The TE has property that it holds on T for the B. There are certain obligations owed by the TE to the B. The property was put in trust by the settlor. 

The B has an equitable interest, and the TE has the legal interest. 

Would this alone be a secured transaction (ST)? Well if it did there would be chaos. 

Skybridge holdings (p3) 
The court had to decide if the T was a security interest covered by the PPSA. There was no doubt that it was a trust, but was it covered by the PPSA?

Why would you need to know if it is covered by the PPSA? Who needs to know, what is the result of knowing it? Always think of this. 

Mac says that this case is wrongly decided. 

The issue was whether money held in trust by the travel agent created a security interest. The travel agent was the TE, the B was the traveler. Here the B’s are consumers. They had not been on the holiday yet. The agent held the money in trust for the consumer until the holiday was provided. 

Is it a security interest? What was the point of the transaction? Why do the consumers have an interest in the money? Because the travel agent owes them something. The money ensures that the holiday is provided. If the agent defaults, and there was no trust arrangement, then the consumers could still sue, but the trust was set up to ensure that the consumers do not have to go to court, they can get the money straight out of the trust. So Mac says that this is a ST, the whole point of the T was to ensure performance, it is a backup device for if the holiday is not provided. 

So this is different from an ordinary trust where S gives money to TE for the benefit of B. The trust is not security, it is the main thing the S wants. The trust is what it is all about. In the holiday example the main thing was the obligation to provide the holiday, the trust was just the backup thing. 

So Mac says that this should be covered by the PPSA. 

The BCCA said that it was not a ST b/c the consumers did not think it was a ST. But the PPSA does not ever mention the intention of the parties. Intention is irrelevant under the statute. 

Why did we need to make this distinction? 
Mac’s result would have caused chaos b/c would require holiday makers (consumers) to register the trust every time, so the court takes an unprincipled approach to get a “good result”. But in the future a big bad bank will argue lack of intention to make a ST, to get out of the obligation to perfect. 
If this had been a ST, then the parties to it would have been a debtor and a secured party, then the B would also have been a SP, then the PPSA says that if you want to preserve your position w.r.t. the collateral, against other people, then you have to perfect your position (the PPSA but not the CL requires this) by registering in the personal property registry, and in this case that was not done, so in this case the consumer would not have had a perfected interest. Then the travel agent, who had gone out of business, owed money to lots of other people who have secured interests in the property held by the travel agent, including the holidaymaker’s money. There are various unsecured creditors who are represented by the TE in bankruptcy. The TE in bankruptcy has to decide who gets what, and under the PPSA (s.20(b)), he can ignore the claim of a secured party who does not have a perfected interest. 

So in this case it was crucial to know whether it was a ST, and therefore whether it was necessary to perfect. 

Since it was NOT a ST, the only law that applied was trust law, and the B’s had a strong claim as B’s. So this was not a case where lack of a SI meant that had to fall back on common law debt action, here the consumer could rely on trust law and had a strong claim. 
So after this case, the role of subjective intention is not clear. Normally the courts do not consider intention, but they did here maybe just b/c there were consumers involved who the court wanted to protect. So intention is sometimes a factor, do think of it as an issue. Later we look at a case about a lease in which the court considers intention. 

If you are a solicitor, then you should advise them to register the interest anyway, no big cost to register, and if it is later found to not be one, that is not a big deal. So should err on the side of registration. So some trusts are just trusts, others create a ST – so err on the side of registration. 

Later we will come back to trusts, when we deal with “proceeds”. This is a context in which trusts are deliberately created to form ST’s. 

Lease

A lease is a type of bailment. The lessor owns the goods, and gives possession to the lessee, but the lessor retains title. This looks a bit like a CS. In a CS the seller is a secured party – MAKE SURE YOU PERFECT BY REGISTRATION, else if the buyer goes into bankruptcy then your interest will be ignored by the receiver in bankruptcy. 

So is the lease to secure POP? One reason why the lessor retains title is partly to ensure payment of the rent, but the main reason is because they want to retain the property. So their retention of title is not a backup device, but is because they want to retain the leased goods. So that is a true lease.
So is not a ST, the lessor is not a SP, so the lessee does not need to worry about perfection. So nemo dat applies in this case and the TE in bankruptcy cannot take the property b/c the lessee never owned it (as is the case for a chattel mortgage) and there was no agreement that the lessee would ever own it (as is the case for a conditional sale). 
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Considering s.2 and the definition of security interest. 

If it is a SI then it is a backup device to ensure payment. The party who has the SI, does not want to use it. If the “SI transaction” is actually what they want i.e. it is the main purpose, then it is not a SI. 

Must first determine if the transaction is covered by the statute, before we consider how the transaction is affected by the statute. 

Nemo dat is the basic concept that still applies, cannot give more than the interest you have. 

If you are a TE in bankruptcy (TEIB), then you have no better entitlement than the bankrupt debtor had. 

If the debtor does not own it, but is a buyer under a conditional sale, then the TEIB will not have ownership. 

But when the PPSA is found to apply to the transaction, then we will see that the impact of the PPSA is to change the CL rule of nemo dat, and that if the bankrupt took an interest from a secured party, then the TEIB may take a better interest than the bankrupt had to give. 

Compare chattel mortgage and conditional sale: 

In a CM the creditor has an interest in the chattel i.e. the mortgage, and that is a backup plan, so it is covered by the PPSA. The secured party, the creditor, is required to register in order to perfect, and if they don’t, then a party X that takes the chattel from the mortgagor may be in a better position than they might have been in under the common law. So the PPSA requires secured parties to perfect. 

If there is a conditional sale, the seller retains title, but does not want to take the property back, actually just wants to get paid. Under the PPSA the seller is a secured party. Say the buyer goes bankrupt, they are not the owner, so CL would say that the TEIB has not control over the property. But the PPSA says that if the seller did not perfect then he may not have his full interest any more i.e. the statute changes the CL. 

Trusts
The trust example is less clear i.e. was the trust a backup device to ensure POP, or was the trust the primary transaction?

You could actually accidentally set up a trust that creates a SI, but this is rare. 

Leases

Leases can also be unclear. 

Lessor owns the property, and the lessee has possession. The lessor intends to keep title, so that is different to a conditional sale. So a lease is not a SI, the interest is what the lessor wants forever. But some leases are entered into as a security device i.e. they are disguised conditional sales. 

Often people enter leases with intention to create a SI, but they do not want it to be seen as a SI, b/c they do not want the PPSA to apply. They want a conditional sale, but rather call it a lease. 

This is done because of 
1. Tax reasons (this reason is no longer as effective as it used to be).

2. Don’t want to register to perfect.

3. Want to avoid the PPSA because if the PPSA does apply it starts dictating terms in the lease, and the debtor has statutory rights and your ability to act against the debtor if there is a breach of the lease is restrained by the statute, are notice requirements, limitations on acceleration clauses etc. But pure leases are unrestrained by statute, so are preferable. 
4. Other statutes are more lenient on leases than they are on other relationships like sales etc. 

But the name it is given is not determinative, will have to determine if a SI is actually created.

So if dealing with a lease, the parties are probably aware of the PPSA and are trying to avoid it, unlike with trusts where often honest mistakes are made.

The cases dealing with leases are not consistent. 

This same problem arises under the sales of goods act i.e. is a lease actually a sale. 

Ask: was the lease entered unto as a backup device, or is it truly a lease?

Newcourt (p12)

Jeep was leased, was called a “true lease”. Then there was a default under the lease. The leassor tried to take the vehicle back and terminate the lease. Can do this under a true lease. But if the lease is in fact a SI, then the remedies for default under the ST are defined by the PPSA. The PPSA is quite generous in allowing debtors many chances. In this case the lessee wanted a second chance, so need to know if the PPSA applies. 

P15 – gives a list of things to look at, but none are determinative.

· Intent of the parties

· Deposit or down payment, is it refundable?
· When does ownership change?
· …

If the lessee is treated like an owner under a CS, then more likely to find a SI. 

If the payments are mandatory and title will pass to the leasee, then it is a CS. 

If the lease payments are mandatory and the goods come back to the lessor, but the goods have no value, then it is effectively a CS e.g. computer that will lose all its value. Then it was like a sale of a computer that the “lessor” guaranteed to work for the period specified, and that all agreed would be worthless at the end. 
If there are mandatory rental payments, and at the end there is an option to buy, and the option is a true option, then is likely a true lease, but if the option is illusory, then the whole transaction was likely a sale.

To be a true option, it has to appear that thought was given to what the fair market value would be at the end, but if it is a random number picked out of the air (e.g. $1) then it will not be a true option. 

If you can end the lease at any time, i.e. early, then that would be a true lease, unless there is a penalty which is equivalent to paying for the whole value anyway. 

So when there is a compulsory period and then you keep it, or it has no value at the end of the period, or the option price is an arbitrary value (akin to a final payment), then it will be a CS, and the PPSA will apply. 

Ontario equipment (p9).

Was called a lease, were mandatory payments, at the end of the lease the vehicle was returned to the lessor and then sold, possibly to the lessee. If the sale was for less than $2500, then the lessee must pay in the difference up to 2500, but if get more than 2500, then the surplus goes back to the lessee. 

While the lease was still in effect, the lessee went bankrupt. TEIB took the truck, but unclear whether it was a ST such that the lessor was a secured party. 

The lessor had not registered its interest in this case, so if was a ST then the TEIB could ignore the lessor’s interest, well the lessor would be a regular unsecured creditor. 

So was it a true lease, or a disguised conditional sale? 

Court says that the lessee could opt to buy it for 2500, they did not have to, so it was a true option. 
Mac says that this is wrong, b/c the lessor knew at the start that they would get all the rental payments, and 2500, and would be rid of the truck – so this is a sale. So Mac says that the court is wrong in finding it to be a true lease.

Court said that since the lessee was not guaranteed to end up with it, meant that it was not a sale. Mac says that should not look at it from the perspective of the lessee, but rather from the perspective of the lessor. Courts are seldom clear on whose perspective they are looking at it from, there is no clear rule on which perspective you look at it from – should ideally just look at the transaction, not at anyone’s perspective. 

The goal of the PPSA is to regulate the lessor, not the lessee i.e. it would be the secured party that would have to register, so if are going to pick a perspective, then it should be that of the lessor. 
Despite this case, if using the same type of arrangement, the lessor should register just to be safe, rather don’t intend to rely on this case. But the problem is that if you register, then you are kinda admitting that it is not actually a lease. But ultimately it is a question of the nature of the transaction, not whether there was registration. 

If do consider intention then the test is objective, but is never entirely objective, it is the reasonable person in the particular context. 

The point of the PPSA is to protect parties outside of the transaction. So have to know whether the lessor had a security interest. We know the lessor owns it, so he definitely has an interest, but is that interest a “security interest”. 

Standard Finance (p17)

Lease of office equipment, was an option at the end, but before that time the lessee went bankrupt. The lessor had assigned their interest to someone else. This is common b/c lessor does not want to be involved, they want the money now e.g. car dealer will sell its lease rights to another party. 

Was a photocopier in this case. The “lessor” was a finance company, and neither they nor the original lessor had registered to perfect. So now the TEIB took the photocopier. The court considered it from the perspective of the lessor, said that they did not look like a lessor, b/c they were a finance company that never wanted the item back, where would they even store it. So the court looked at the character of the parties, and said that the PPSA applied, and that it was not a lease. Mac says that this was the wrong approach, similar mistake to the trust case about the holiday where the court said that they did not “look” like debtors. Mac says should look at the transaction, not at the nature of the parties. 

s.2 does not refer to the nature of the parties, but to the nature of the transaction. 

There can be many assignments from the lessor and the lessee on to other parties, but you should just look at the original transaction, and at the original parties, it was wrong for the court to look at the nature of the successor party. 

Consignment

If you have a consignment which is a type of bailment, A is in the possession of B’s goods. Say the owner wants to get rid of the goods, so finds an agent and consigns (gives over) to the consignee and that person is the agent to find a buyer. There is a separation of ownership and possession. Has the owner retained ownership as a backup device to ensure POP – no, not in a true consignment. The reason the owner retains ownership is because the consignee never intends to become the owner, the consignee does not want the risk of not being able to sell. Title is only transferred when a new buyer is found. The only K of sale is between the consignor and the buyer. That is the only place where the SOGA applies. However, as with leases, this device could be used to disguise a sale, and the consignee is tantamount to a buyer.

In a true consignment, the consignee will try to find a buyer, and then return the goods if he can’t. In a disguised sale, then consignee will try to find a buyer, and if not, buy it himself, then that is a conditional sale with the consignor holding a security interest for if the consignee does not pay up. Then it is a device for the consignor to get rid of the goods. In this case, if the goods are in the possession of the consignee and something goes wrong, then the TEIB will take it unless the consignor perfected their interest. 

Return to the definition of security interest

We have been looking at the first part of the definition of security interest i.e.  part (a), but there is the second half i.e. part (b). 

The SI is also the interest of the parties in (b) regardless of whether they were using it as a backup, it will be a SI just because it exists and falls into (b).

These are:

1. We will do this later

2. Commercial consignment – then will be a SI regardless of objective intention or nature of the transaction.

3. Interest of lessor under term of more than 1 year – so then will not have to consider if was a true lease.

But then s.3 of the PPSA, tracks the language of (b), and says that the act applies to the things in s.3 even though that they do not secure POP. 
The definition of SI in part (b) says “whether or not secure POP”, but then s.3 seems to repeat it, although s.3 is narrower than (b). 
Why do we need s.3? Because it narrows the application of the act i.e. even though (b) makes them SI’s, s.3, via s.55(2), says that part 5 does not apply to a transaction referred to in s.3. 
So do need to know whether the consignment is a true consignment or a security consignment:

	commercial consignment

	true consignment
	security consignment

	Part V does not apply
	The whole act applies


If it is a true consignment, then ask if it is a commercial consignment, then will be a SI under (b), and so the PPSA applies, but does it secure POP? [no, not if it is a true consignment like we said] You may be in s.3 so then s.55(2) would apply and part V would therefore not apply. 

So must decide if is a true consignment or a security consignment, if true consignment, then in (a) part of the definition.

If is a commercial (could be true or security), then is in (b), but if it is a commercial consignment that is also a true consignment, then it is in s.3, and s.55(2) applies and so Part V does not apply.
So still need to know the difference between true and security consignment to know how much of the PPSA applies to the particular commercial consignment. 

Sectrans0116
Looking at the definition of security interest in the definitions section of the act

(a) covers true security interests

(b) covers security interests even if they do not secure POP.
The deeming provisions in each province are different, so watch out for that.

Can have a true lease or a security lease.

A security lease is in (a) of the definition, and is in s.2, and the whole statute applies. 

But if lease for more than one year, then will be a SI regardless of whether it secures POP. 

So if it is a true lease, it may be deemed a SI under (b) of the definition of SI.
This inclusion is reiterated in s.3. There has been litigation in this area, so that is why we have the strange wording and arrangement of the definitions; have to cover all the eventualities. The final words of s.3 mean that are talking just about true leases that are for more than one year (and similarly for commercial consignments i.e. only true ones). Then s.55(2) says that part V of the PPSA does not apply to those transactions. 

So you if you have a true lease for more than one year, you still have to meet all the requirements of the act, but then your remedy against the lessee is not provided by the PPSA. Your rights against the rest of the world, but not the lessee, are covered by the PPSA. But if it is a security lease, then the PPSA applies, you are a secured party, and your rights against the world and against the lessee are all specified by the PPSA. 

If there is a true lease, then the contract can say what happens on default e.g. return the leased goods. But if is a security lease, then any debtor has a second chance under part V, and they can reinstate the lease if they pay the arrears. 

The same rules apply to the other parts of (b) e.g. consignment: true consignment v security consignment. 

Example: say I lease you goods for two years, and that it is a true lease. So I am a secured party under (b) i.e. the deeming provision. The CL would say that I own it, and you cannot transfer it to X. But the PPSA says that I have to perfect, else if you give rights to X, then X may have a better position than he would have had at CL. But if there are no other potential creditors on the collateral, then there would be no difference i.e. the perfection would not have been necessary and so PPSA would have no effect because the debtor does not get the section V rights. 

But if fall under (a) then the rights of the lessor would be enhanced under section V. 

If true lease for less than one year, then PPSA does not apply at all, well OK, the bit on the law of receiverships may apply – but overall PPSA is not that relevant. 

The interest of a transferee of an account (the first part of s.3 and (b) of the definition of SI). We will come back to this later. But here is a preview: If X owes me money in a regular debt, that debt is property. I can sell it, use it as collateral etc. If I am owed money on ongoing basis, I can sell my debt and they give me some money up front, this is an assignment of debt. So this would be a “transfer” of an “account”. So a debt that is payable by installments is an “account”. The statute deems these accounts to be a security interest, even though it does not secure POP, it is just the sale of a debt. 

Why are these deemed things covered? Why does the statute exist at all when we have the common law to cover this using nemo dat? Consider if an item X goes a-b-c-d, and then d is dealing with e and e wants to know whether d actually owns X. Under the CL e would have no way of knowing. PPSA is designed to force a-b-c to do something to show that they have an interest. So if you have a security interest then you have to register it. But if c is leasing to d, even if it is not a SI, d may still sell to e who will not know of c’s interest. Same for consignments. So this is why we require registration even if is not a SI, to protect e.
Could require registration in every case – but that would be too much paper work, so say just leases for more than one year, and commercial consignments. 

Some J’s don’t even bother to have deeming provisions, and only required to register SI’s.

What is a “lease for more than one year” – see definition section. The definition is “inclusive” so is not exhaustive. The non-obvious ones are the ones that are listed:

1. A lease over one year, this is not in the stated list, but is obvious.

2. (a) ( Indefinite term, even if can be terminated at any time (So even if think it will be for one week, should specify a time or else the PPSA will apply).

3. (b) ( Lease for term of exactly one year, or less than one year, but then continues for over a year. But this one is subject to 1(3) and so does not become a lease for more than a year until the possession actually extends for more than a year. If I give a lease for 7 months with option to extend for another seven months, then only if you take this option, and actually run the lease for more than a year from when started, do I have to consider the requirements of the PPSA and perfect to protect myself.
4. (c) ( Lease that is initially for a year or less, but can be extended. 

So a lease that is for less than a year and that cannot be renewed, and is not extended in practice, is not covered by the PPSA
There are some other exclusions:

(d) ( lease where lessor is not regularly involved in the leasing of goods. 

(e) ( Lease of household furnishings if incidental to the land leased. 
(f) ( Things prescribed by the regulations (regulations are not examinable)

We will deal with case law that deals with what it means to be “regularly involved” – it is much litigated. 

Commercial consignment definition is exhaustive, says “means”. 

Consignee must be ordinarily in the business of dealing with goods of that description and consignor must deal with goods of that description in the ordinary course of business. So have to characterize both parties. 

What is “deals”, and what are “goods of that description”.

But it does not include (c) where goods are delivered to an auctioneer, or (d), to a consignee if it is “generally known” to the creditors of the consignee that the consignee is in the business of selling goods for others. 

So

· Consignment?

· Do both the consignor and the consignee deal in goods of that description?

· An auction?

· Creditors know that the goods are consigned, or at least ought to have known b/c it is “generally known”?

If fail one of these, then consignor does not need to worry about being a secured party, unless of course it was a security consignment, that is the first question to ask. Only do this analysis if you decide that it was a true consignment. 

Furmanek

Jewelry business (debtor) owes money to SP1 and SP2, and these SPs had taken interests in all of the inventory of the debtor. 

A consignor had left some items with the debtor. The secured parties actually owned the debtor, or sold the business to the debtor, so they know how the debtor operates. The debtor goes into default, and the secured parties want the collateral, but the consignor says that they cannot take the consigned items. The SP’s rely on the deeming provisions for commercial consignments. 

The issue was whether it was “generally known” that the debtor was in the business of dealing in consigned goods.

In this case the consignor says that the creditor did know b/c of the creditors previous involvement, but the court said that that is not the test, the test is whether it is “generally known”, and that here it was not “generally known”, so the exception did not apply, the deeming provision does apply, and the consignor loses out b/c did not perfect under the PPSA.

So the test looks at the situation objectively, it is not what the actual parties knew or did not know. 

The reason for the objective test is that there may be many parties involved who are not party to this litigation, and they may have been misled, and have to treat the assets in just one way, so use the objective test b/c there are many parties who will be affected, and not practical to analyze the actual knowledge of each of them. So the actual knowledge of the creditor is relevant for determining what is “generally known”, but is not determinative.

Mac likes this decision. 

If the name of the debtor includes the words consignment, then would be “generally known” that he is selling the goods of others. If it is common for consignment in that industry, then that may make it generally known.

Even if find that the PPSA applies prima facie, then the transaction may be excluded.

s.4 lists a number of exempted transactions. 

· Interests in land ( (f).

· Payments connected to interest in land ( (g). The mortgagee has an interest in land. If you have an interest in the mortgagees payments, then you are covered by (g). If another lender takes an interest in [the interest in the mortgagees payments], then s.2(2) says that PPSA does apply. But this is too far removed and we will not cover s.2(2). Idea is that as get further away from land, you have to draw the line somewhere and say that it is no longer an interest in land. So really s.4(g) says that you cannot assign an account (money you are due) that is owing b/c of an interest in land.  

Brooks v Kingsclear

Seemed like a ST, but the federal legislation said that the band could not use the bus as collateral. Often is trouble with FGL applying to property, but here it was first nations property. Tried to seize the bus when it went off the reserve, but court said no. 

[Land owned by FG is not within PG J].

That is the end of the first part of the course – now we should know what the statute covers.

Attachment and Perfection

What does the statue require for attachment?

The creation of the SI is contract law between the SP and the debtor. 

The parties could be mortgagee/mortgagor, buyer/seller, consignee/consignor or whatever, but the statute calls them “SP” and “debtor”.

It is the debtor who gives the interest to the SP [my note, well not always, in CS the seller retains the interest]. 

When you get the interest, when you can use it, what is default, how much it costs is all under freedom of K, the parties can decide. 

Can give an interest in property that the debtor will get in the future. 

There are standard forms that are often used. 

It is usual for parties to stipulate a default as failure to pay any of your debts to anyone, or as a failure to meet some other obligation. Often say that if miss one payment, then the entire remainder is “accelerated” and is payable now. 

Will say that the lender is not required to lend the money to the debtor, but is doing so at will. 

The secured party will normally be “over secured”, b/c wants to be safe. 

If you take an interest in everything, it is called “all present and after acquired property” (all PAAP).

There is lots of freedom of contract when setting the terms. 

The interest is created when the contract giving the interest in property is signed. At this moment, there is “attachment”.

This time is important b/c of s.28(1) [which is a very important provision overall], which places limits on what can be done with collateral. 
Unless you can find a provision that detaches the interest, then it will remain attached from the moment of attachment, even if the property is transferred. 

But for the attachment to be effective against the rest of the world, you will have to do a bit more than attaching it by contract, as we will see next lecture. 
Sectrans0118

Considering creation of ST. Is a question of contract. If you use the form of a trust or mortgage etc., then that law (trust or mortgage or lease or whatever) may dictate the form the transaction takes, but the PPSA is not concerned with the form of the contract (so long as you only want to enforce against the debtor – see below). 

PPSA just cares about whether a SI is created. How much the secured party gets as security is not relevant, just consider whether an interest created. 

PPSA is happy for the interest to be created orally – does not care about form if you only want to enforce against the debtor. But will have to be clear at what time the interest was created. 

Distinguish between when the interest is created and when you get to use it. You can only use it on default, but it exists before that time. 

If I will take an interest in your future property, then I only get my interest at the moment that you acquire that future property that I have an interest in. So attachment will be when you get that property, not when we sign the contract. If I have a SI in various property of yours, then there may be a different attachment date for each piece of property.

Attachment is governed by s.12 of the PPSA. Have to meet three requirements. 

(a) Value is given

(b) Debtor must have rights in the collateral, and
(c) Except for enforcing against D, the SI is enforceable under s.10.

If SP is comfortable that there will be no one else competing for the collateral, then the only person you will want to enforce against is the debtor, but then do not need to comply with (c) i.e. says “except” In such case you do not need to comply with s.10. But this will seldom be the case, never trust the debtor, you may want to enforce against some other person other than the debtor say b/c the debtor sold the asset you have security in.

If you want to claim against some other person, then you must comply with s.10.

s.10 is titled “writing requirements”, so actually there are form requirements if you want to claim against third parties. So the “no form requirement” mentioned above only applies if you only ever want to enforce against the debtor.

s.10 says that third party can ignore your interest unless (a) or (b). So you must meet one of these to have protection against third parties.
(a) ( if the collateral is in the possession of the third party. 

Sometimes it is a good idea to take possession of the collateral, but this is often either impractical or contrary to the whole reason for creating the relationship.

Even if you do have possession, then you may still want to satisfy (b) for in case you later decide to surrender possession of the goods. 

So common practice is to comply with (b) even if meet (a). 

So in practice you do need writing for SI to attach, and you should use one of the methods in (b) to describe the collateral. 

Under (i) should consider saying whether it is the present crops, or also the after acquired crops, the present ones may be gone by the time you want to recover. 

(ii) Can take interest in all goods. 

The regulations actually have more rules for describing collateral. 

There is a concern that you may get the serial number wrong – then you have nothing.

What if you call it an “instrument”, but then it is actually a “document of title” – again there is a risk.

So SP’s often appear to be over secured, b/c they want to be broad to give themselves room in case they made a few errors. 

s.10(3) - A description is inadequate if just describes “consumer goods” or “equipment”.

s.10(4) – inventory may no longer actually be inventory held by the debtor, in which case you lose.

So be broad as possible. Take APAAP, then will be safe. If the debtor objects to that, then you take APAAP and then exclude things, and if you mis-describe the item, then you end up actually including it, and that is fine from the SP’s perspective. 

Can say all presently and after acquired X, and you can make X computers, inventory or whatever.

If have APAA inventory, then the debtor can still process and replace inventory. But s.10(4) is sometimes used by debtors to free themselves of interests. 

Better to be general than specific. 

Under APAAP, you may still have to describe by serial number, but that is in the regulations which we do not have to know for the exam. 

Beware when using defined terms e.g. equipment definition is quite different to what you may have expected, this can lead to mis-description.

If do not use APAAP, then when do you decide what the item is? e.g. if business sells trucks, put item on lot for sale so is inventory (day 1). 

[Days in Mac’s examples are not necessarily consecutive, but are sequential].
Day 1 = Truck is inventory.

Day 2 = SP1 takes interest in APAA equipment.

Day 2.5 = SP2 takes interest in APAA inventory.

Day 3 = The debtor uses X for delivery van, no longer inventory, but is equipment.

Day 3 = SP3 takes SI in equipment that is trucks. 

Day 4 = SP4 takes SI in inventory

Day 5 = Debtor decides to take truck for own use, so now is consumer goods

Day 6 = Who has attached interest in the truck?

Truck on day 2 is not equipment, it is inventory, so SP1 does not have an interest, but have said AA, so then on day 3, SP1’s interest attaches to the truck.

Unless you take possession, then you have to have writing requirements that comply with s.10 if you want to enforce against third parties
But SP1 did not do this, so SP1 has no interest in the eyes of anyone except the debtor. 

But by 6, it is no longer equipment, so does SP1 still have an interest?
Look at s.1(4), a determination of what goods are is made at the time that the interest in the goods attaches, and that was on day 3, and then it was equipment, so for SP1 the truck will always be equipment, and will still have an interest even if it is put back into inventory or whatever, so SP1 still has an interest against the debtor, and not against the rest of the world b/c did not use the right language i.e. under s.10(3), just describing it as “equipment” is not sufficient.
SP2 got his interest on day 2.5, and attaches as inventory. Do not need to further particularize inventory, so the interest that SP2 got is good against the debtor and against the rest of the world. But under s.10(4), is only good while it is held as inventory by the debtor, the moment the debtor moves it out of inventory, then it is no longer inventory, so you no longer meet the requirements of inventory UNLESS said APAA inventory (which did here) and it comes back into inventory (which did not here). So SP2 loses his interest against the rest of the world on day 3.

SP3 takes interest on day 4, and meets the requirements of s.10, and so is good against the whole world, and it attaches on day 3 b/c on that day the truck is equipment.
Then s.1(4) applies. SP3 has an interest against the whole world on day 6.

SP4 does not have an interest on day 6 at all. 

So SP3 is the only person that has interest against everyone, but SP1 and 2 have an interest against the debtor. 

Inventory is a dangerous word, should avoid it. 

Furmanek

The jewelry case where it was left on consignment. Consignor did not register b/c was a true consignment. Then the other creditors said that it was collateral, and the court agreed that the deeming provisions applied. 

So then owner argued that the secured parties do not have an interest b/c their interests did not attach, or did attach and have since detached. They described it as inventory, but now the consignor had actually taken the items back, so was no longer inventory, and so argued that s.10(4) applied. 

Court considered s.10(4) and 1(4), and said that the change of use cannot be caused by one of the secured parties such that one of the other parties interests was affected. 

So court declined to apply the plain meaning of the statute, was afraid that two parties would collude to harm the security interest of another party.

Mac not sure that that was the right result, b/c the court did not apply the plain meaning of the statute. Should re-draft the section if you don’t like the result flowing from the plain meaning of the words, not distort the words. Well the court applied s.1(4) ok, but it was their interpretation of s.10(4) that was bad. 

SP1 and SP2 both had APAA inventory.

Then consignor gave jewelry, and then the item was inventory and then interest attached. So when it was taken out of inventory they should have lost their interest, but the court said no.  

So Mac agrees with the policy, but thinks should change the statute to match the policy, not distort the statute. 

Court said that s.10(4) was not triggered b/c of the special circumstances, but that is not what s.10(4) provides for. 

So the consignor loses out, even though thought that it was a true consignment. 

s.10(4) is the peculiar one, items other than inventory are not affected. But the section only works one way, if is consumer goods that moves into inventory, then there is no problem, it is only when items that are inventory then move out of inventory. . 

Can take interest in inventory and equipment, but cannot label the same item both inventory and equipment – each item can only be one thing at one time. 

To have an attached interest you have to consider what description you are using, safer to use APAAP. 

The advice you give today, may not be true tomorrow. 

So the first requirement for attachment (if you want to enforce against third parties) is that you comply with s.10. Then you also have to comply with the other parts of s.12. “Value” is a defined term. In exchange for the interest in the property, you must have given the debtor value i.e. there must be consideration, and past consideration is sufficient. Consideration is not the actual thing, but the promise of the thing. So there must have been some value at some time. 
TD Bank v Nova Entertainment.
Deals with consideration.

If I owe you money, and then give APAAP interest. To have attachment you must give me value, but do not have to give me something new, we can count the past value. So value is usually an easy requirement. [USA never has a problem with past consideration].

Third requirement for an interest to attach is that the debtor must have “rights” in the collateral. S.2(1) ( debtor does not have to own the property. So what are “rights”? Ownership will be sufficient, but not necessary. So what is required, and will the scope of the rights affect the scope of the SI that the SP gets. 

SecTrans0123

Looking at creation of SI.

Left mostly to the law of K, and is done on item by item basis. 

Inventory: only while it remains inventory will it remain attached as against the rest of the world. 

Is attachment w.r.t. debtor, and then against the rest of the world, they are different. 

Should meet a requirement of s.10 so that you have attachment against the rest of the world. 

Typically should meet the writing requirements of s.10(1)(b).

It can occur that your rights become detached against the debtor and the rest of the world. Well generally the rights remain attached against the debtor and are lost against the rest of the world. But the point is that rights can be attached against different people in different ways – so will have interests against some people, but not others. 

Question about s.4(c) ( we did not really look at this. Unlikely that we will have these types of transactions on the exam b/c they generally involve some other area of law that we do not cover in this course. Also unlikely that we will have real property transactions, although there will be fixtures. 

The value requirement of s.12 is quite simple, can be past consideration. This is generally a non-contentious item. But should still check for this element. 

Consideration is the promise to do X, do not actually have to do it until later. 

s.12 also requires that the debtor has rights in the collateral. What rights must the debtor have in the collateral before can give a SI?

s.2(1)(a) ( debtor does not have to own the collateral to give security, but what exactly is required?

How do the limitations on the debtor’s rights affect the SI. This is a contentious area. 

Haibeck ( Debtor does not need full ownership rights. 
However the Bank Act does require that the debtor own the collateral for the bank to take security, so that is different.

So what short of ownership is enough for the PPSA ( Kinetics Tech ( any rights that the debtor has in the collateral is enough to satisfy s.12. Another view is that you need something more and that bailment or license interest is not enough. What if you lend me a book for 10 minutes, can I give SI interest in it – the first view says yes, the second says no.

s.28(1)(a) – consider the giving the book for 10 minutes, well if give SI and it attaches, then from that moment the SI is created, and then the book is “dealt with”, by giving it back to the owner, but the secured parties interest continues in the collateral.  

If the book was owned for 10 minutes and then sold, all would agree that the SI would go with the sold book, but is contentious if the 10 minute interest is less than ownership.

The statute does not define “rights” clearly. 

Kinetics Tech

Is a good case for an overview of how the PPSA works. 

Parties are KTI, Bank (secured party – has taken SI in all the inventory of the debtor) and OHT (debtor). Bank is seizing the inventory and using it to recover on the debt. 

KTI had left equipment with OHT for OHT to work on it and enhance it. This is like leaving your car at the mechanic. 

Is KTI a SP?

Does the bank have an attached interest in the property? 

The bank seized the equipment and said that they had a SI in it.

KTI first argued that bank could not have an attached interest b/c the debtor did not have rights in the collateral. 

The court found that the debtor did have rights in the collateral b/c was rightly in possession of it, and that the bank did have an attached SI i.e. the equipment was collateral. 

So this case takes a broad view of rights. If have legal possession, then have “an interest”. This is the first ratio of the case.
This may seem alarming, but although the SP may have an interest, the scope of the interest is usually very limited and is normally subject to the nemo dat provision. Just b/c you have a SI, unless you find a provision that gives you more than the debtor had, then you as a SP only have the interest that the debtor had. So the bank would have a SI, and can seize it, but if KTI could end the debtors interest very quickly, then KTI could also end the bank’s interest very quickly. 

So just having an attached interest is not the end of it, what you can do with that security interest depends on who you are competing with. 

So the bank had an attached interest, and then the bank went on to argue that KTI’s interest was the interest of a SP, and so although the bank’s rights may be limited by nemo dat, KTI’s ownership interest is a SI, and to preserve it KTI should have perfected, and that they did not do that in this case. The bank did protect its interest, and says that it wins the competition between the two secured parties – i.e. the PPSA says that a perfected SI has priority over the non-perfected SI. 

Court found that KTI was a SP b/c had given OHT some property to work on, and KTI would pay for the work when it was done, and this is the same as if KTI had lent OHT the money to buy such a machine, work on it, and then give it to KTI. This is a contentious part of the case. Court said that KTI did not want the original machine back, they want an improved version back. Mac not sure that he agrees that KTI actually had a SI, but the court said that KTI did. So if you send equipment in, and it will come back “different”, then there would be a SI created for you. But in this case there would be substantial changes to the equipment, so that there was a SI is tenable – if it was a minor modification then would not really be coming back different and would be more contentious to say there was a SI.
If had a huge box of car parts, said to the mechanic, here work on these and then give them back in car form and I will pay you, you take a SI in the parts b/c if the other party does not perform then you want your parts back, although that is secondary, mainly you want the work done – court in KTI said that this case was the same as such a situation and so it was a ST. At what point you cross the line between this and say paying someone to wash your car is hard to determine. 

So the KTI court took a very broad view of SI. And this is the second ratio of the case: if give goods to repair shop to work on, and they will be making substantial changes, then you may be a SP. 
Third point from the case: So now they were both SP’s, so who has priority. The statute said that the party that perfected had, so they could use it to extract their debt, and then pass the rest on to the other parties. So the bank that had perfected had priority over the owner who had not. 
Fourth point from this case: Although the bank’s interest attached b/c the debtor had rights in it, OHT had a contract to sell it back to KTI, and so there was an existing contract of sale, and b/c of s.30, if you are a buyer of goods in the ordinary course of business, and you do not know of the SI, then you take free of the SI that you do not know about. (Note that you can be a buyer w/o actually having paid for it yet – that is part of commercial transactions course. Note also the wording of s.30, may take free even if know about it) Court said that KTI took free of the SI that the bank had – so the bank’s interest was detached. So actually KTI took the items back. So the bank would have had a better interest had it still been attached, but it was detached by s.30.

So we went on a bit of a tangent with the KTI case, but the debtor having “any rights” will be enough to give a SI, and you have rights if you have legal possession. 

Floating charges

Is a complication when a SP was getting a floating charge (FC). Would have been better for PPSA to say that could not get SI for floating charge b/c they are so rare, but b/c PPSA does not care about form, so it does cover floating charges (see s.2 for the specific inclusion).
FC is interest that is taken in property, but it floats above the category of the property until default occurs. Say had FC in inventory, then would have a charge in the inventory generally, but would not attach to any specific piece of inventory, so the trader can sell it honestly saying that there are “no other interests in it”. 

So FC allows SP to have the interest but to not affect specific inventory, then when there is a default, the interest is crystallized and it settles on the contents of the category at that moment. 

Problem is that the PPSA says that if you have a SI, here is how it works ( s.12 says that attaches when (a), (b) and (c). s.12 has nothing about floating. Under s.12 the interest cannot float. Courts have tried to re-create the floating charge concept in the context of the PPSA. 

Courts take different approaches.

Re Huxley

Ignores the PPSA and allows the FC.

Says that attachment did not occur until there was a default. 

Credit Suisse

Takes more of a PPSA approach, and says that floating does not have a particular meaning within the PPSA. However, says that the end of s.12(1) allows for parties to agree to postponement of the time of attachment. So does not really float, but just does not attach until the moment before default occurs. 

Mac likes this approach – it forces the parties to expressly say that they will defer the time for attachment, and they must describe the time.

Subordination agreement also is a device to recreate a FC using the language and concepts of the PPSA, we will look at this later. 
Consider business that sells to consumers. Borrows money. Gives SI in inventory of computers. Take it in “APAA computers”, not “inventory”. SP does not want to have to use the SI, and does not want to encumber the computers so that the debtor cannot sell them. s.30 says that if purchaser buys a computer which is subject to SI, then even if perfected, the buyer in the ordinary course of business is not bound by the SI. s.28(1)(a) – your interest exists and continues even if you don’t register. But then s.30 detaches this interest. 

Did not need s.30 when we had FC’s. 

s.16 of Sales of Goods Act ( have to tell the buyer if there are any liens or interests, and a SI is an interest. So if they ask, then you have to tell them that there is an interest. They may not be happy as a buyer to rely on s.30, so that is what was nice about FC’s, b/c the debtor could say honestly that there was no interest. But now mostly rely on s.30 to say that the consumer takes free of SI’s.
Despite the above, normally the concept of attachment is quite straightforward. The moment the interest attaches, then the property is “collateral” and the interest remains even if the collateral is dealt with.

Perfection

There are some occasions in which all that you will need is an attached interest, and then will have remedy against the debtor and maybe even a third party. But against some third parties you will have to look at priority rules and it would be necessary for you to have perfected. 

Perfection is not needed against the debtor, but is needed against other SP’s i.e. just having the attached interest will not be enough against other SP’s. 

If both parties are perfected then look at the priority rules, but must first determine that you have both perfected. 

Must have attachment before can have perfection. 

s.19 defines when perfection occurs. Must be attached and must have done all of the perfection steps. All the steps can be done in any order. 

It is critical to know when perfection was achieved

There are three ways to perfect, but really only use two of them.

1. s.24 ( perfect by taking possession. Remember that possession also eliminates the need for writing requirements under s.10(a). 

2. s.25 ( is the main way to perfect ( by registration in the PP registry. 

3. s.26 ( temporary perfection if you give up collateral for a short period of time. This is for limited period and for limited purposes. 

Registration is quite simple, so we will focus on what happens when you make an error in registration. 
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First step is attachment. Must have attachment against the debtor but also against the rest of the world. 

s.12 sets out the requirements for attachment. 

Question about KTI case:

Important case for its generous view of the rights debtors have when they are in possession of the collateral. 

Recall the bank was a SP and KTI was having work done on equipment by the debtor OHI. 

Court found that in addition to other tittles, KTI was also a SP, and that they were also a buyer of the goods. The buyer part was critical because as a buyer they were protected by s.30. We will come back to s.30 later.
Are some provisions that buyer cannot take advantage of if they are also a SP, but there is another provision that buyers can take advantage of even if they are also a SP. To be a buyer you must meet certain requirements, we will look at these later. 

In KTI, it is USA law, so the way they dealt with the “buyer” issue was totally different to what we would do in Canada. 

Perfection

Attachment is enough against the debtor.

In some cases attachment will be enough against 3P, but generally you should perfect to enforce against 3P.

Perfection does not create an interest like attachment does, it is just a label that is put onto an attached interest. 

Are three ways to perfect, but taking possession and registration of financing statement are the two main ways to perfect, the third one is very rare. 

Part 4 (starting at s.42) sets out the requirements for registration.

Registration is generally not done by lawyers themselves.

Registration is done by filing a financial statement, most are done on line. 

We do not need to know how to fill them out for the exam. 

You can re-register if registration lapses, you can modify your registration – financing change statement, so there are a few different forms that may be relevant. 

If you register in the land title office, that is notice to the whole world that there is a registration, but that is not the case for the PPSA ( s.47, does not create constructive notice. 

There is no notice unless the person actually goes and checks. 

So if notice is relevant, then mere registration is not enough. 

There are regulations that apply as well. s.42 sets up the registry, s.43 tells you the filing procedure. 

s.43(4) is important, can register before attachment.  Could file financing statement even if the “debtor” does not owe you anything yet – this is very common. 

The registration can relate to more than one security agreement, but must be for the same debtor. 

See sample registration form handed out in class: “Type of registration” block on the form ( can register various things, i.e. the registry deals with more than just PPSA.

Specify the time for registration, specify “X” if want the registration for infinity. 

Need the birth date if is an individual debtor( they may lie. 

Note that there are no details of the security agreement: when, how much, what is default, attachment etc. Under the old system, the actual agreement would be filed i.e. the chattel mortgage or whatever. The current system is just a system for giving notice of the possibility that the person you are dealing with has given SI in the particular collateral. Then will have to investigate elsewhere to determine exactly which of the debtors property is affected by SI’s.
s.18 allows for requests of certain information from the SP’s.
s.44 allows for registration of limited period, and for amendments.

s.45: if transfer SI, then can re-register, but do not have to.

s.48: searches can be done. The whole system is totally computerized. 

s.49: we will come back to this one, it deals with fixtures and is a fourth way to perfect a SI.

s.50: allows for amendment and discharge of registrations. If the registration is in a consumer good then have to cancel the registration when the debt is paid off. 

s.51: will come back to this ( if SP transfers SI, that can be registered, but if debtor has moved the collateral to another person, then you are required to change the registration to show that there is a replacement debtor. The new holder of the collateral is also called a “debtor”. This section causes trouble. 

Just aim to give notice when you register, so just give enough detail to give notice, do not need the full detail that you have in the security agreement.

Regal Feeds

Was a SI in APAA swine. 

The perfection notice i.e. the financing statement did not refer to “after acquired”.

Then there was a competition between SP’s.

Court said that it was still perfected in the after acquired swine, there was enough information in the registration to put the party on notice, and then they could have made enquiries to determine that it was after acquired as well.

In another case the court was more strict on the financing statement (FS) requirement and went the other way – courts take a variety of approaches. This is party b/c of the regulations, some require FS to say “after acquired” to be valid for perfection against the after acquired.  

If have SI in A, B and C, and the financing statement says have SI in B, C and D. FS does not create interest in D, but the rest of the FS is still valid i.e. FS can be overly broad. 

The interest in B and C is attached and protected, but A is not perfected. But could argue that FS should have prompted enquires, and so would have found out about A as well.

So financing statement could just say APAAP, even if there is no attached interest in APAAP.

But the regulations may require the FS to state serial numbers, say for machines, so then just saying APAAP will not work.

s.43(6) – (9) ( deal with registration errors. Say did file the statement, but omitted details or there was false information, what effect does that have? 
Much litigation in PPSA deals with these provisions. Is tedious to file with serial numbers, make mistakes, or names have multiple spellings. 

There are thousands of cases of errors. 

What if comma position means that could be interpreted in different ways, does “lease” describe the last item, or the whole list?

Should avoid errors – ask for proof of the debtor’s birth date, double check the corporate name, check the serial number etc.
This is why APAAP is useful, but should be careful if are being particular (instead of using APAAP) when filing the FS, and get someone to check you. 

Important provision ( s.43(6): the validity of the registration is not affected by defect in financing statement unless the defect is seriously misleading. So defect may or may not, depending on its seriousness, affect validity of the registration. 

s.43(7): deals with specific types of errors and says that then will be invalid, so not perfected. But that is not the language of s.43(6) which does not say that registration is invalid if there is a defect, but just that the validity is affected – so the court has discretion (unless fit into s.43(7)).

But most cases assume invalidity if violate s.43(6), but you could try this argument if you are litigating s.43(6).
Courts have taken a generous view of “defect, irregularity…” – includes grammatical errors i.e. even trivial mistake may be seen as a defect or irregularity. So this seems harsh, but then have the “seriously misleading” component, and here the courts are generous to those who make errors.  The litigation most often relates to whether or not the defect was “seriously misleading”? 
s.43(8) says that do not have to prove that actually mislead. 

The whole PPSA is built on the idea that parties do actually check the registry, but this does not actually happen. 

Cannot be mislead if do not actually check the registry. But actually do not have to show that were mislead, just that it was misleading, so not relevant that the party did not actually check the register. 

Would be hard to prove subjectively mislead, so rather apply objective test, so not relevant whether actually checked. Generally the statute looks at the face of things, so use objective rather than objective tests – reduces litigation. 

We saw this in commercial consignments ( “generally known”.

Debate in BC as to whether “seriously misleading” can be settled by the computer program that runs the registry. 

If register and make name spelling error for the debtor, then when search the computer will look for other similar names. So Macdougall will also reveal Macdougal. So the system itself may determine what is seriously misleading, if you would have found it anyway when searching, then cannot have been seriously misleading. 

Logan 

Says that computer program does not entirely answer the question on seriously misleading b/c there is no authority for that in the legislation. 

Other cases say that the computer program can resolve the issue.

Alda

Grammatical problems. 

Regulations said that the FS had to say after acquired if you wanted to cover that. 

Gold Key

Issue of whether name error matters if the serial number is right. Said that were OK b/c got the serial number right.

Other courts take a different view. 

This is an area where you should use only cases from your own J. 

UF Media

This case is wrong says Mac, it goes too far!
FS was filed, but then expired, but the SP renewed it, but forgot to put the description of the collateral in. Court said that b/c party checking knew it was a re-registration, they could have looked for the original, so was not misleading. 

So some courts are generous, others are strict. 

s.43(7) ( specific problems that are fatal, but is still a requirement for serious misleading. But cannot make the “only affects it” argument. 

s.43(9) is also important. 

Can always use a FS to perfect, regardless of the type of collateral.

Perfection by Possession

s.24.

Taking possession also eliminates the writing requirements for attachment under s.10.

Idea of possession being perfection is based on idea that new party will go and check out the collateral, and will see that another party has it. So if debtor does not have the item, then you will be on notice that someone else has it, and the debtor will tell you of the SI, or the person in possession i.e. the SP, will tell you that it is already collateral. 

One of the priority rules also gives incentive to check up on the debtor often, actually go and see what debtor has. But in reality the SP would not actually be checking very often. But that is the idea underlying perfection by possession. 

Historically, in small towns, the lender would know who owned what so the system was realistic, but not the case with big lenders that we have today. 

But SP should probably just register the FS anyway – safer. 

s.24 lists what possession will perfect the interest in – does not work for all collateral. Much property is actually intangible, so cannot have possession.  

If the debtor was in default, and you seized it, then that will not be perfection, must perfect before seize. 

Lenders often do not have facilities to actually take possession anyway. 

Have to retain possession to have “possession”. If give it up you will become unperfected. 

For many types of collateral, even if register, it may still be a good idea to take possession, especially if it is negotiable collateral e.g. paper. Other legislation may allow the debtor to negotiate on the collateral, and then some new party may take free of your rights. 
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Perfection

Usual way of perfection is to file a financing statement. 

Can also perfect by possession ( s.24. This is often used for negotiable and negotiable collateral e.g. paper. Must be in one of the categories in s.24 to perfect by possession. 

If have possession then you do not need to meet the writing requirements ( s.10, but always better to put it in writing, but at least if the letter does not arrive, then can say that it does not have to be in writing anyway. 

You must have possession for the right reason, else will not be possession for the purposes of s.24. So if the possession is the result of seizure or repossession, then that will not be valid. So if there is a default, it will not help to take possession after that. 

Re Bank of Nova Scotia and Royal Bank

RBC got SI in APAAP of the debtor. The debtor got some trucks bought on conditional sale. The seller then assigned its interest to BNS.

RBC filed financing statement, but did not include the serial number, so the FS was not valid.

BNS did not file FS at all.

So they both had SI, but neither was perfected.

Then there was a default to RBC and RBC appointed a receiver who then took possession of the trucks. 

Then BNS filed a financing statement covering the trucks.

Question of priority.

Law is that PI takes priority over un-PI.

If have two PI’s, then the one that got it perfected first takes priority. 

Court said that the possession in this case was not valid possession for s.24, b/c it was a result of the default. 

Court said that it was OK for the BNS to file the FS after default, that was valid to make it a PI, so can get perfection after default, just not by possession. 

Can be unclear if there has been a default b/c the debtor can waive the default, and then take possession to perfect. 

When the possession is accidental or imposed on the SP, then that may not be perfection (Honda case

Before PPSA, if you defaulted I had to either seize the collateral or I could ignore my status as SP and just sue for debt as a non SP would do. The old law said had to “seize or sue”, you had to do one or the other, you could not do both. So if you have seized, then you could only use the proceeds from that collateral, and if that was enough, you could not sue for the deficiency. That is no longer the law, now you can do both. 

So under the old law the debtor would try to force the SP to seize, by giving it to them. This is still the case in BC for consumer goods – we will see that later. 

Honda

SI in a car. Debtor realized that could not make payments, dropped the car off at the lot of the seller. The seller had a SI b/c was a conditional sale, but had not filed a FS. Dealer said that had perfected b/c had the car. But the court said that although had possession, it was not possession for the purpose of perfection, and so was not perfected. You must have possession for the purpose of perfection to be perfected.

Are evidentiary issues, so rather just file financing statement. 

Third way of perfecting, s.26

Applies when there was perfection under s.24, but then hands over the collateral to the debtor, and s.26 allows for temporary perfection. So say if the debtor wants to show it to a prospective buyer, then you can give it to him for a short while, less than 15 days. 

This 15 day period is a grace period, and there are many of them in the PPSA. During this time your secured status is preserved even though a 3P cannot find out about your status. Remember the purpose of the PPSA is to notify 3P’s, and the grace periods undermine this. There are a number of grace periods in the PPSA.

The way to deal with the grace period, is to check today, and then wait until all possible grace periods have expired, then check again, and then you know that all is well.

The fourth way to perfect is to file in the land title office under s.49, we will look at this later when we look at fixtures. 

Things can change to detach your interest e.g. goods move out of inventory. You may be perfected b/c of possession, and then give up possession and you lose perfection. So need to know when interests attach, when did perfection occur, and also whether and when they ended. 

Multiple Jurisdiction Transactions

We are looking only at BC, which is fine for land, but possessions can be taken into other J’s. It could be a rail car or truck that is intended to move to other J’s. The collateral may be deliberately moved to defeat the interest of the SP. So how will the laws of the other J affect the interest that arises here? Conflicts issues! What law should we look at in addition to BC law? 

s.5-8 of the PPSA does have some conflicts rules. The rules may refer to other J, e.g. s.5 says that perfection rules of the J where the collateral is when the SI attaches are relevant. So BC courts will look to foreign law for attachment and perfection rules, and if it meets those requirements, then it is valid in BC. 

Canadian provinces have similar law, but if collateral is in another country, they may not even use the terms “attachment” and “perfection” – so have to “translate” the terms that they use into our law and vice versa. There are cases dealing with such translation. 
So must consider if there is a conflicts issue when dealing with attachment and perfection. 
BC bar member cannot give advice about Alberta law. 
Some of the grace periods are in the conflicts rules. So you could search in BC and not detect interest that has attached and perfected in another J ( e.g. s.5(3), could be valid up to 60 days. So you may think that you have priority, then they take advantage of the grace period and take priority over you. So you should be weary before lending on collateral unless has been in BC for 60 days – you cannot give good advice unless all the grace periods have expired i.e. you will not know until then that there is no-one who could still take priority over you. 

Priority

If both have SI’s, who takes precedence?

Complicated example

Consider SP1 with SI in collateral X.

Against the debtor, need only the SI, but against other people the SP will need to perfect to get priority.

SP2 and SP3 may also have an interest in X. 

There could also be a lessee who has an interest in X (but will not be a SI if is a true lease).

The debtor D1 may have bought it from D0, and there may have been parties (SP4 and SP5) that had an interest in it before it was sold to D1 by D0.

D1 may have sold it to D2, even though it was being leased by someone from D1.

So many of the interests could be continuing, and then say that D1 defaults on payments to SP1, then SP1 wants to seize the collateral and sell it so that SP1 can pay itself back. 

Remember advice you give on any day is only valid for that day – things change. 

Assume SP4 ($300), SP1 ($300) and SP3 ($100) have interests in that order of priority.

We must know the order of interests b/c for SP1 to use X to recover, he can ignore SP3, and if he sells X to another person, they take free of SP3’s SI, but not of SP4’s interest. So the interests above you continue and you will have to pay them out before you sell or you have to tell the prospective buyer of the interests that are above you and that will continue in the collateral after it is sold. It will be a breach of K to not tell them. So the main purpose of determining priority is so that if a SP wants to seize and sell they know who is above them (who they can’t ignore) and who is below them (who they can ignore).
Before we had the PPSA, priority was in order of time ( nemo dat applied chronologically. 

But under PPSA, we must follow the rules in the statute to determine the order of priority. 

Priority is always as at a particular time, and for a particular piece of property, and for a certain amount of money (this is the variable that changes the most often).

Can have the same SP with claims for different amount of money against the same collateral, and may have different priorities for these different SI’s held by the same SP. 

Have to figure out who is claiming the interest in the collateral, then have to decide if that is a SI and what other interests it is competing with. For each competing interest must consider attachment, perfection, does the PPSA apply etc. i.e. consider all issues for each interest. 

It may be that some other statute, like a tax statute, tells you when the person’s interest arose etc. But the point is that you must consider each issue for each interest in each piece of property for each amount. Once you have decided that there is a SI, then you have to find a priority rule that tells you how that priority ranks compared to another party.

Consider D1, SP1, SP4, D2 and lessee leasing from D1.

Must look for priority rule between SP1 and lessee, and between SP1 and SP4, and SP1 and D2 and between D2 and lessee. Each of these relationships must have a rule that governs their priority – may be the same rule that is used for different relationships, but cannot assume that, you must analyze each relationship and decide what the rule is i.e. ask who as between … and … has priority, and repeat that for all possible sets of relationships so that you know everyone’s individual relationship relative to every other individual. 
The priority rule may depend on the nature of the person (SP or not SP) or on the nature of the collateral, or on the type of SI (we will see that there are different types of SI).

So must find priority rule for each relationship between 2 parties in the group, and do this for each set of 2 parties, then once you have all the rules that apply for that day for that item of property for that amount of money, then you use the rules to set up a priority schedule. 
Hopefully the rules will all suggest a single priority order i.e. ranking. But often there will be a contradiction e.g. SP1 has priority over SP4 who has priority over D2 who has priority over SP1. 

Remember, tomorrow things could have changed, clients will not like this – they will think you are trying to make money out of them. 

So rules always apply between 2 characters i.e. work in sets. You may find that the same rule applies to multiple sets, but must consider it on a set by set basis. 

To find the priority rule you need to know what the SI is in b/c many of the rules apply only to certain types of collateral. So if SI is in “accounts”, then does not matter that you said APAAP (well it was good that you did b/c then will have a SI in whatever the debtor has, but) we consider what the security actually is, and then determine what rule applies. 
So characterizing the interest is crucial.

There are also residual priority rules that apply more generally. You use these if you cannot find a particular rule that applies. 

s.35 and s.20 set out the residual rules – we will look at them first, although in reality you will never use them first, you only come to these if you cannot find a specific rule that applies. 

Even these residual rules do not always apply, so if cannot find specific rule, then do not think that the residual rule automatically applies. If the residual rules do not apply, then the CL applies.

Should not expand the rules in s.35 to cover what they do not cover, if they do not cover the situation properly, then apply the CL.

s.35

[This and s.28 are the most important sections for the course].

s.35 (1) ( “between SI’s” ( so only applies if they are both SI’s, so lessee does not have a SI, so s.35 cannot be used there.

If have two perfected SI’s, then can use date of filing of FS or possession. 

Day 1, SP1 files FS in APAAP. 

Day 2, SP2 files FS in APAAP.

Day 3, SP3 gets security agreement for interest in X.

Day 4, SP4 gets security agreement for interest in X.
Day 5, SP2 gets security agreement for interest in X.

Day 6 – what is the priority for X?
Who has interest? only SP’s 3, 4 and 2.

No one has possession.

SP2 has perfected SI on day 6.

SP3 and 4 have unperfected SIs.

Can only use the s.35(1)(a) rule if both have perfected interests. 

Say on Day 4.5 SP3 files FS covering APAAP.

Then on Day 6, SP3 is perfected.
So now between SP2 and SP3 (who are both perfected), s.35(1)(a) applies and says that who filed FS first wins, and so SP2 wins b/c of s.35(1)(a)(i) – goes on order of filing, not attachment, and SP2 filed first, although SP3’s SI was attached first.
Remember you can file FS before you even have SI.

So is a race to registry, so file as early as possible. 

s.35(1)(b) ( PI has priority over un PI. So this rule applies to SP2 over SP4 and to SP3 over SP4. This works out, there is no contradiction or circular priority. The order is SP2, SP3 and SP4.

s.35(1)(c) ( order of attachment applies if there is no perfection for each of the two parties in the set. So this would apply before we did the day 4.5 modification. Then SP2 would still have been first, and then SP3 would have beaten SP4. i.e. apply s.35(1)(c) between SP3 and SP4 and apply s.35(1)(b) between SP2 and SP4 and between SP2 and SP3. Remember to pair off everyone against everyone and check the relationships.
This has assumed that X has existed all along, but assume that on day 5 the debtor had only gotten X for the first time. Then the security agreements (giving the interest) come to life when X gets the interest, and all their interests attach at the same time.
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Looking at priority rules, starting with the residual ones. 

s.35(1) ( for these rules to apply you must have two SIs in competition. 

For almost all rules, at least one of the parties must have a SI, but this rule requires both to have a SI.

Then must determine if they are perfected, and the timing of the FS if one was filed. 

Can actual notice affect priorities? Robert Simpson case.

Can you argue that if the other party knew about your SI, then you do not need to perfect? No! You must have perfected according to the statute, actual notice has nothing to do with the operation of the priority rules. 

Ontario Dairy

The property was subject to two security interests

Said that two parties can have the same priority, and in fact this is quite common.

In such case, you look at the CL to decide who of the two parties with the same ranking wins, rule is that you go in proportion with their SI.

This normally only comes up with AAP, the debtor gets property and the SI’s attach at the same time.

s.35(1)(c) often leads to equal priority when the collateral is “proceeds”.

Look at s.20 priority rules

Must understand s.20 before the whole of s.35 can make sense. 

Sets out three priority rules that deal with case when have a SP and a non SP. 

All J’s have provisions like these, but the language varies. 

(b) says that the SI “is not effective”, in (c) it says that SI “is subordinate to”, so beware of such differences, although often makes no difference.

All these rules deal with unperfected SI. If have PI, then do not deal with s.20.

(b) is the TEIB rule ( SI is not effective if the SI is not perfected i.e. it does not exist at all. 

Day 1 – SP1 attaches SI.

Day 2 – D goes bankrupt, TEIB takes over.

Day 3 – SP1 does not have a SI (para s.20(b)) b/c did not perfect, they are still owed a debt, but no longer have any SI. 

s.20(c) is for the transferee of the collateral from the debtor, usually a buyer. 

SI must be in one of the listed things, and then the SI will be subordinate to transferee who gets interest in the collateral if the transferee did not have knowledge, and the SI was not perfected. Your interest does not disappear, it is still there, but it is subordinate to the transferee’s interest. 

Day 1 – SP1 attach SI in X.

Day 2 – D sells X to 3P who does not know about SP1’s SI. Remember that registering your interest does not constitute notice. 

Day 3 – (para s.20(c)) SP1 still has an interest, but it is subordinate to 3P, so if on day 2.5, 3P had sold to 4P, then what is the rule ( have to go to CL. 4P will now have a superior interest to SP1 i.e. 4P takes what the 3P gave. 

So in s.20(c) the interest remains, but in s.20(b) it is destroyed. In some cases the property will come back to the debtor, and in the case of s.20(c) SP1 will be back in first place again (I think).

“knowledge” is a defined term in s.1(2).

s.20(a) ( “subordinate to” …. if that SI is unperfected. The other parties are unsecured creditors, or judgment creditors of the debtor who have had property seized by the sheriff.  So this is similar to (c).

So if a creditor has seized property, then the moment that the sheriff seizes the property, that is when the sheriff gets the interest in the property on behalf of the creditor, so the creditor is not a SP, but does have an interest in the property. But the property must be seized for the interest to arise. 

Is a risk that another unsecured creditor is having property seized, and then SP1’s interest will be subordinate to that unsecured creditor. The person who buys the seized property will also have a better interest than SP1.

“not effective against” ( this is a BC term that was used b/c “subordinate to” was problematic in litigation. “not effective against” does not officially mean that SI is totally destroyed, but Mac knows of no situation in which the SI will be effective against anyone else. In (a) and (c) the interest still remains, but will not be that useful b/c is subordinate, but if the property comes back to the debtor, then the interest may again be useful.

Re Griffen

Is actually a constitutional law case. 

Bankrupt was leasing the property and it was a true lease. 

The lease was for a term of more than one year, so the lessor was deemed to be a SP, and so the lessee did not only own the property, but also had a SI.

The lessee went bankrupt TEIB took the leased property X. 

Lessor argued that TEIB cannot use the leased property for the unsecured creditors. 

TEIB said that lessor was not perfected, and so the lessor’s interest was not effective against the TEIB.

Lessor argued that PGL was affecting FGJ, and therefore the PGL was invalid.
The lessor was out of luck, but does s.21 help, no, b/c s.21 only gives damages against the bankrupt, not against the TEIB. 

Back to the rules

What is priority over, when, and how much ( this is what the rules are supposed to help us determine.

Day 1 – SP1, SI attached and perfected to X, and lends $500.

Day 2 – SP2, SI attached and perfected to X, and lends $400.

Day 3 – SP1 lends another $600

Day 4 – What are priorities? 
s.35(1)(a) SP1 wins over SP2 and gets the full $1100 over the $400 ( doctrine of “tacking” ( s.35(5) ( applies to all advances including future advances, if the parties intended it i.e. the parties could say that future amounts would not be tacked on – but why would they! 

s.35(5) limits itself to s.35(1), but actually applies to all rules, b/c is a CL rule, but it will not apply if the priority rule says that tacking is not allowed. 

Day 4 – SP2 lends another $200 (total of $600).
Day 5 – SP1 lends another $100 (total of $1200).
Day 6 – SP1 takes $1200, SP2 takes $600

If SP1 took SI in X, Y, Z, then SP1 takes priority over each asset to the full amount of what is owed, regardless of the value of the actual asset. 

So, on day 1, if X is worth $1000, SP2 finds out that only $500 is owing, so may think it is ok to give a loan to the debtor, but then may be caught out if SP1 lends more on the same security. 

Even if is an entirely new loan agreement is formed between SP1 and the debtor, if the new agreement refers to the previous agreement (i.e. to the security agreement, remember security agreements and loan agreements are separate), then even amounts under the new agreement will tack on to the same security interest.

So under the doctrine of tacking, you want to be the most senior lender. 

If only default to SP2, then SP2 can realize on the collateral, (this is unlikely b/c most SA will say that default to any is default to me), but then SP2 cannot sell free of SP1’s interest, so SP1 can still go after the property whoever owns it, and after SP2 who still has the proceeds from the sale. 

Must remember to do it item by item. 

In reality you do get second lenders, why is this the case ( well these are only the residual rules that we are looking at, the primary rules may protect second lenders more. Also there are tricks that second lenders can do to beat the priority rules e.g. enter into subordination agreement – we will see this later. 

So the principle of tacking applies to all priority rules unless the rule says that tacking does not apply e.g. s.35(6) says that tacking does not apply to it. 

s.35(6) is a very badly drafted section. It is a simple concept, but a very wordy section. 

An example to demonstrate why s.35(6) is needed.

If you have an unperfected interest, then you are subordinate, but if you are perfected then s.20 does not apply so PI will have priority. 

What if in the example above, on day 2 there was an unsecured creditor, who on day 4 had the sheriff seize property on day 4. So we have:
Day 1 – SP1, SI attached and perfected to X, and lends $500.

Day 2 – SP2, SI attached and perfected to X, and lends $400.


 UC1 becomes unsecured creditor for $400.

Day 3 – SP1 lends another $600

Day 4 – Sheriff seizes property. 

Day 7 – The UC creditor gives notice to SP1 about what happens

Day 8 – SP1 gives debtor another $350.

SP1 is perfected.

If you had the tacking rule then on day 9, then SP1 would have priority over the unsecured creditor, and would be for the full amount including the $350, and could even claim against the buyer of the seized property. And even future advances from SP1 would tack on – but this is not acceptable, no person would want to buy the seized property. So that is why we have s.35(6) which changes the tacking principle and says that SP1 cannot tack on when one of the people you are dealing with is listed in s.35(6). So s.35(6) does not prohibit further advances, but it does say that you can no longer tack on. 

Mac says that the notice is the key point beyond which you can no longer tack on, and this is because of the “and” in the section. The notice could be express or implied. 

So SP1 takes over the UC, but only for the advances on day 1, 3, 5, then the UC has his $400, then SP1 has is day 8 advance. 

So there are various rules that split your priority. 

What if actually on day 1.5, SP2 gave $400 i.e. before the UC got in on the deal.

Then would have:

Day 1 – SP1, SI attached and perfected to X, and lends $500.

Day 1.5 – SP2 gave $400.

Day 2 – SP2, SI attached and perfected to X, and lends $400.


 UC1 becomes unsecured creditor for $400.

Day 3 – SP1 lends another $600

Day 4 – Sheriff seizes property. 

Day 7 – The UC creditor gives notice to SP1 about what happens

Day 8 – SP1 gives debtor another $350.

SP1 over SP2 for all amounts including day 8 amount.

SP1 over UC except for the day 8 amount. 

SP2 over UC for all amounts owed to SP2. 
This is a case of the rules not working properly. 

What if SP2 did not have notice at day 7, well then SP2 can still tack on – each party must get notice to prevent tacking on ( remember that look relationship by relationship, and then hope they all mesh together. 

Some of the rules will say that you do not tack on in certain cases, but make sure that you know who is prevented from tacking on, the party not affected by the rule can still tack on. Few rules have outright prohibition on tacking on. 

s.35(7) ( not really a priority rule, it just clarifies ambiguity in priority situations. 

“does not affect” ( so this does not give priority, just says that priority status is not affected. 

Day 1 – SP1 has P SI in X

Day 2 – SP2 has P SI in X

Day 3 – SP1’s registration is eliminated. 

Day 4 – Would say that both have SI, but SP2 wins b/c at this point only SP2 is perfected. But s.35(7) says that SP1 has a 30 day grace period. So then the priority of s.35(1)(a) in conjunction with s.35(7), they both have perfected interests.

Day 35 – if SP1 has not re-registered, then SP1 no longer has PI, so now SP2 does win.

Mac says that on Day 4 itself s.35(1) does not extend the interest, and so cannot use s.35(7), and it only kicks in when SP1 actually re-registers. But some say that even before the actual re-registration SP1 is ahead of SP2, they deem this partly b/c that is what happens in Ontario. 

What if on Day 4 SP3 got PI in X.

Day 28 – SP1 re-registers (i.e. within the 30 day window). 

Day 29 - Now three parties have SI.

SP2 wins over SP3.

SP1 wins over SP2 b/c before the lapse SP2 was subordinate. But SP3 was not subordinate before the lapse, so s.35(7) does not apply for SP1 w.r.t. SP3. 

So s.35(1)(a) applies and SP3 beats SP1.

So now have circular priority situation. 

So s.35(7) only deals with SP1 and sP2, but it also has an “except” provision, and that says that does not apply to advances SP2 made during the lapse. 

So, to summarize: 
· SP2 has priority over SP3 for all advances.

· SP3 has priority over SP1 for the advance SP3 got.
· SP1 is restored over SP2, but not for the advance made by SP2 during the break. 
Note it is b/c s.35(7) does not guide us on advances made by SP2 during the lapse that for such advances we look back as s.35(1)(a)).

So then have 

· SP1 over SP2 first advance, but under SP2 for the second advance. 

· SP2 is over SP3

· SP3 is over SP1

These will not mesh nicely. 

Make sure not to treat the except part as a priority rule, must look elsewhere. 

s.35(7) splits tacking for SP1 over SP2 during the break, but not after. 
If SP1 makes another advance on day 30 (after re-registering on Day 28), then absent another rule that splits tacking, SP1 still tacks ahead of SP2. 

SP3 is not dealt with at all by s.35(7).

Idea is that SP2 should be in second place b/c they were happy to be, but then SP2 may think that they are ahead if they see that SP1 has lapsed, so now SP2 should be in first place for those new advances. But is a myth that SP2 would actually have checked the registry. But the rules say that the advance of SP2 during the lapse is supreme. 

s.35(8) ( all of the priority situations so far have involved the same debtor. But what if two SI’s given by two different debtors (
Day 1 – SP0 gets APAAP from D0
Day 2 – SP1 gets SI from D1 in X
Day 3 – SP2 gets SI from D1 in X

Day 4 – D1 sells to D0.
Without s.35(8) SP0 would take over SP1 and SP2 b/c SP0 perfected first – and that is not fair, which is why we have s.35(8). 

Notes for what we will cover in the future:

We will not do Flexicoil case, or negotiable collateral, or Canadian western bank case, for chattel paper, we may do the topic, but will not do the cases.
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Looking at rules in s.20 and s.35.

s.35(7) – is sorta a priority rules, but really deals with deeming and fixing of priority when there has been a lapse and then a re-registration. 

Royal Bank v Agri Credit Corp
This is an example of a registration of a FS that covers various actual loans.

Having one FS is ok, do not need to file a new FS each time a loan is made, even if the loans are made under different SA’s, so long as have the same SP, the same debtor and the same description of collateral in the FS i.e. it covers all the collateral in the various SAs. 

So far have considered only one debtor giving the SI’s.

Now consider when there are two debtors

Day 0 SP0 got SI in APAAP to secure $2000.

Day 1 SP1 takes SI from D1 in X for $500.

Day 2 SP2 takes SI from D1 in X for $100.
Day 3 SP1 advances another $200 – this will be tacked on. 

Day 4 D1 transfers X to D0.

Day 5 - What is the priority to X.

Under the regular rules SP0 would win b/c he filed his FS first. But this is not fair b/c SP1 did it all by the book and appeared to be all fine until the transfer D1 to D0.

s.35(8) takes care of this situation.

This is a specific priority rule – so if this rule does not specifically cover your “two debtor problem”, then the residual priority rule applies, probably s.35(1) applies. 

Need background to understand s.35(8):

· The statue operates under the presumption that the debtor is not just the person who owes money, but also the party that has possession of the collateral.

· If the SP’s learn that a new debtor has the collateral, then they are expected to file a new FS under the new debtor’s name. We will see this again later.

The date of transfer from D1 to D0 is a critical date.  s.35(8) deals with when both parties filed FS before the transfer, and then after the transfer there is a competition. 

Could also happen that after the transfer SP3 gets SI from D0 in X, and s.35(8) says nothing about this new SP3 [,but s.51 does deal with SP3 as against those who got interests before the transfer, and we will deal with that later], s.35(8) only deals with SI’s before the transfer was made. 

s.35(8) and s.51 never apply when the two competing parties get their interests from the same debtor.

s.35(8) ( it is the except part that is the tricky bit. 

First says that the SI to SP1 from D1 takes priority over the SI to SP0 from D0 – this is the general rule that applies, unless you come within the except part of s.35(8).
s.35(8) is a more specific rule, so it ousts the more general rule of s.35(1), this is a standard rule of statutory construction. 
You can tack on any advance that SP1 makes at any time (even after the transfer D1 to D0), so long as are not within the except part. 

SP2 can take advantage of the same rule i.e. rule applies between SP0 and SP2.
But between SP2 and SP1 you do not use s.35(8) [b/c they both got their interests from D1], just use the regular priority rule.

So SP1 can still (after the transfer D1 to D0) make advances to D1 on the collateral that is actually now in the possession of D0, but how can this be? ( s.28(1) gives the basic rule ( the SI continues in the collateral. 

In most cases when such a transfer occurs, the new debtor will actually take free of the SI’s. Well this is only if you find a specific rule allowing this, but we will see later that there are a number of such rules, although the general position is that do not take free when you acquire an item subject to a SI, so have to find a rule that allows you to. 

Back to s.35(8) ( then says that the rule does not apply to some of the advances that SP1 makes. So which ones does it not apply to? ( Those made in the hiatus that runs from the expiry of 15 days from the time SP1 has knowledge that the transfer has been made from D1 to D0, and ends when SP1 registers against D0. 

Remember that D0 is now actually a debtor of SP1, and if SP1 learns of this transfer, SP1 must go and file against D0 within 15 days. 

Day 5 – SP1 learns of the transfer.
Day 6 – SP0 makes advance to D0.

Day 10 – SP1 registers FS against D0.

Day 17 - SP0 makes advance to D0.

Day 20 – grace period ends, hiatus starts. 

Day 30 - SP0 makes advance to D0.

Day 35 – what are the priorities. 

Note that the hiatus is actually from the time that the 15 day period ends, and then the re-registration occurs. 

s.35(8) does not apply to advances made after the expiry of the 15 days from the time SP1 had knowledge, and before SP1 changes the registration. But here SP1 did it within the grace period, therefore none of the advances made by SP0 are covered, and SP1 takes over SP0 for all of them.

a.35(8) says that SP1 wins over SP0 for all advances (including later tacked on advances) EXCEPT for advances made by SP0 during the hiatus. If advances made by SP0 to D0 during the hiatus, then SP0 has greater priority over the collateral for those advances than SP1 has over that collateral (although remember that SP1 is advancing to D1 and SP0 is advancing to D0).

But what if SP1 had not registered until day 31?

Well then the advances made by SP0 between days 20 and 31 are not covered by s.35(8), so SP1 does not have priority for those ones. 
(If the day of assessment is in the 15 day period in s.34, then if have not perfected at that time, and assuming you cannot rely on s.28 or some other deemed perfection, then you will lose out)

s.35(8) requires actual knowledge. 

s.51 uses a deemed knowledge. 

The first part of s.35(8) gives a priority rule, but when the except applies, then s.35(8) does not give a priority rule, and so for priority during the hiatus you go back to the residual rules, so for the day 30 advance, SP0 will have priority b/c they perfected first. 

If the exception does apply, then the rule does not apply.

So SP0 has priority for day 30 advance b/c it was in the hiatus.
SP1 has priority over SP0 for all advances except for the day 30 advance b/c s.35(8).

SP2 has priority over SP0 for all advances b/c SP2 never got knowledge. 
SP1 has priority for all advances over SP2 b/c perfected first (note that s.35(8) never applies between SP1 and SP2 b/c they got their interests from the same debtor i.e. D1.
If s.35(8) applies, then it applies to all advances given by the transferee (D0), there is only an “except” if the transferee makes a transfer during the hiatus. If SP1 never gets knowledge, then there will not be a hiatus at all. 

The 15 days is a grace period, not the hiatus, which actually starts at the end of the grace period. 

s.35(9) – states the obvious.

Proceeds

If the debtor received something in return from transferring the collateral, then that will be proceeds, and the SP has an interest in the proceeds in addition to the original collateral. 

s.28 ( have interest in both the collateral and the proceeds. 

But must be sure that are “proceeds”, is a defined term in s.1.

Proceeds on proceeds (and on and on) are also proceeds. Note the “and” in part (a) of the definition ( the debtor must actually have acquired an interest in the proceeds.

Definition of proceeds and s.28(1) do not refer to perfection, just create the SI, perfection, as always, is a separate issue from attachment. 

· SP1 gets SI from D1 in X. 

· D1 gives X to D2 and in exchange gets Y from D2. Y is proceeds – it is personal property derived from dealing with the collateral and D1 has an interest in it.

· D1 gives Y to D3 and gets Z. Z is indirectly derived from dealing with X and is something that D1 gets an interest in, so that is proceeds. Is Y also still proceeds [once you have been tagged as proceeds then you stay proceeds]. 

· D2 then gives X to D4 and gets omega in return. Omega is not proceeds. Well, there is an argument that D2 is a deemed debtor, and so omega is proceeds b/c is something that D2 as a deemed debtor has an interest in, but argument against this is that SP1 does not have an interest in omega b/c SP1’s original debtor (D1) does not get an interest in omega. 
· So now SP1 has SI in X, Y and Z. 

There is no duty on SP1 to realize on whatever D1 has at the time SP1 wants to recover [See closing words of s.28(1), there is an “if” suggesting that other situations can be the case, do not have to execute on anything in particular. Note that the limitation in s.28(1) does not apply if you only recover on the proceeds and not on the collateral].

s.28(1) is not a priority rule, it just gives interests. There are other rules that will detach some of these interests so don’t be alarmed by the expanding category of things that SP1 gets an interest in.
s.10(5) says that do not need writing requirement for proceeds. So the SI that you got from s.28(1)(b) in the proceeds is a SI that does not need to be in writing.
Depending on how SP1 got the SI in X, then Y and Z may be more than just proceeds, say if SP1 got SI in APAAP, then SP1 will have SI in Y and Z both as collateral (because they have since been acquired by D1 so are under APAAP) and as proceeds. This is ok, and then if there is a rule that pertains to original collateral, then SP1 can treat Y and Z as original collateral instead of as proceeds. 

The cases do not add a lot:

CIBC v Marathon

Deals with proceeds of proceeds. 

Have SI in inventory, then was sold, and then there was proceeds of proceeds. Court said that there is still a SI down the line, so was a SI in the replacement inventory eventually bought.  
[Remember the inventory losing its SI under s.10(4), only applies if you called it “inventory”, if you called it APAAP, then the SI continues even if taken out of inventory].

Must first determine if have an interest in proceeds, and then determine if it is perfected or not, that is what the rest of s.28 deals with.

s.28(3) ( unless you have complied with (2), the SI in the proceeds is continuously perfected for 15 days after the SI in the original collateral attaches to the proceeds. 

Day 1 - SP1 gets SI from D1 in X.
Day 5 - X gets converted to Y

Day 10 – What is the status? ( Is in the 15 day grace period, so is deemed to be perfected, and has been since day 1 i.e. that is what the deeming provision says.   

So if SP2 had SI in Y and filed FS on day 2, then SP1 beats SP2 i.e. time of perfection goes back to before the time that the SI attached to the proceeds, and goes all the way back to when the SI in the original collateral was perfected.

But if SP1 did nothing to perfect, and then get to day 20 (in this example), then SP1 will no longer be perfected in Y, so then SP2 will have perfected interest and SP1 will have an un-perfected interest.

s.28(2) – will be perfected if the interest in the original collateral is perfected by a FS that complies with (a), (b) or (c). 

(a) – contain a description of the proceeds.

(b) – if the proceeds are of the same type.

(c) – if the proceeds are still in money form. 
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Considering proceeds. 

Proceeds become part of the collateral and the SP has an interest in it ( s.28(1)(b).

s.10(5) confirms that there are no writing requirements in the SA for proceeds. 

All the rules that apply to the original collateral, also apply to the proceeds. 

s.28 is the main provision dealing with proceeds. 

Need to know when the interest is perfected in the proceeds. 

s.28(3) ( the SI is perfected automatically for 15 days even though no change is yet made in the FS. 

s.20 says that TEIB can ignore unperfected SI, but if is in the first 15 days, then will be perfected and so good against the TEIB. 

But you can register the FS for the proceeds (and for any collateral at any time for that matter) at any time, and that FS will be treated for priority according to its date of filing. 

But if file the FS during the 15 day period, then the date for perfection is back dated to filing date for the original FS for the original collateral. But if you miss the 15 day window, and then later perfect, then your date is the date of filing the FS.

The other way for establishing perfected status is to use s.28(2) ( it gives three options. 

Day 1 – SI in X

Day 2 – X is exchanged for Y 

Day 17 – 15 day period ends.

Day 20 – assuming no FS was filed since day 1, then SI will be unperfected. 

But if complied with s.28(2) then will be perfected since the filing of the FS for the original collateral even though nothing extra was done in the 15 day window. 

If X gave rise to proceeds of Y and Z then you need to treat each separately under s.28(2). 

If want to use s.28(2) you first have to have a SI in the original collateral, and it cannot be perfected by possession i.e. must be a FS perfection, see the opening words of s.28(2).
Then look to (a), (b) and (c) to see if the SI in the proceeds is perfected. 

(c) ( If the proceeds is one of the things in (c), then the SI in the proceeds will be perfected regardless of the fact that this would not be indicated on the face of the FS. This is not a priority rule, just tells you when the SI become perfected. 

(b) ( If the proceeds are of the same kind as the original collateral, then will be perfected in the proceeds. This is a badly worded provision. Have to determine the description of the original collateral (categorization issue), and then see if proceeds is in the same category (another characterization issue). But if it was in the same category, then it would have extended anyway, so what does (b) really add? But if the original description did not mention “after acquired”, then (b) would be useful. So (b) would not add that much if the original description said after acquired. 

(a) ( If the original FS contains a description of the proceeds (and this is common), and that description uses the right terminology (see regulations) to describe original collateral, then it will be valid. E.g. you cannot say “consumer goods” or “equipment” (s.10(4)), you have to be more specific. So you could say that your FS covers all present and after acquired accounts, inventory, office equipment and money from inventory. 

Mistake on one of the s.28(2) subsections does not preclude you from relying on the other options. 

Day 1 - SI in X

Day 2 - X gives rise to Y and Z

Day 3 – Y gives rise to K. 

What are the priorities w.r.t. K on day 5?

There is a SI in K b/c it is proceeds (s.28(1)(b)). 

Is it continuously perfected? – check the 15 days – this is new proceeds, so the 15 days starts again i.e. K has its own 15 days. 
Consider day 75, and still no FS filed ( all the grace periods have expired. Assume s.28(2) could not apply to Y, so Y was unperfected.

Y was not perfected just before it gave rise to K, and assume K is money, can it be perfected if it derived from something that was unperfected? Seems that it can be, there is nothing to say that cannot use s.28(2) just b/c it derived from something unperfected, so now given that K is money, you can use s.28(2)(c).

Question about whether you can rely on s.35(7) if miss the 15 day period in s.28(3) ( no, well you could argue it, but probably would not work.

Must be sure what form the proceeds are in at any time. Consider if proceeds are used to pay off a debt to another creditor of D1, then the proceeds would disappear. 

Remember that we said that under s.28(2) you must have perfection by FS not possession, however if had possession, then FS filed, then want to apply s.28(2), can argue that should go all the way back to the perfection by possession. 

What if make money out of the collateral, would that be proceeds? The general view is no, but could argue that working with the collateral and using it to make money is “dealing with the collateral”, especially if say the collateral was rented out and then came back to the debtor, could argue that the rental fee that the debtor got is proceeds even though he still owns the original collateral, and so the SP should be able to execute on the “proceeds”. 

Royal Bank v Pizza Bell

SI in restaurant equipment. 

Equipment was dealt with and it gave rise to money. The dealing with the equipment was not by the debtor, but the court said that this was not fatal, does not have to be a dealing by the debtor. 

So if dealing with 28(1) and the definition of proceeds (very important to remember the definitions), then the dealing with the collateral does not have to be by the debtor, although the debtor must still have an interest in the collateral at the time of the dealing – and the court did not really carefully consider this. 

Tracing

To execute against the proceeds, you have to actually find it. 

Tracing is primarily a trusts issue. 

Say X gives rise to $50, and then that is put into a bank account. So now we still know where the proceeds are. But when money goes into a mixed account then there can be problems. 

Say the debtor puts money into that same account from other sources, and then also takes money out of the account to buy Z. Is there any SI in Z, and to what extent?

The SI in the proceeds is always for the same amount as the SI in the original collateral, this may be for way more than the value of the proceeds. So if the proceeds go into a bank account, then you would ideally like the entire account to be proceeds, but there are special rules for mixed funds.
[The following is from what I asked him after class:

You can think of there being 3 sets of rules:

1. Regular common law rules for tracing – these do not apply if the funds have been mixed.

2. Equitable rules for tracing – these do apply if the funds are mixed, say in a bank account

3. Historical common law rules for tracing mixed funds – these still apply to mixed funds, but are hardly ever used b/c most people rely on the equitable rules for tracing in mixed accounts, but you can consider them if the equitable rules are not helping you. 

The regular common law rules for tracing is when have goods X (in which there is a SI), are swapped for Y, swapped for Z and on and on etc. If the SI is worth $100, and X is worth $80 (i.e. not enough to cover the debt but that is all the SP has), and then Y is worth $120, then the SP now has a SI for $100 in the full item of Y, and same will be true for Z and on and on i.e. the SP gets to rely on the full value of the thing the SI is in as it changes form – these are the regular common law rules. The rules for equitable tracing in accounts are not so favorable to the SP – see below].

To determine how much of the mixed funds account is the SI, and to determine if there is a SI in Z, then have to use the old rules of tracing from equity, invented long before PPSA. Tracing rules come from equity and CL, if the equity rules fail then look back to the CL rules from the 1600’s.

Lowest intermediate balance rule: any money that comes out of the account is assumed to come first out of funds that are not proceeds. [I think of it as a water tank, the traced funds (water) come in and go to the bottom of the tank, they will only be affected if the tank is drained to the point that traced funds start to flow out].
Example

$50 goes in as proceeds, then $20 more goes in from another source (and this money must be fully owned by the debtor, cannot be a loan to another creditor – b/c if all the funds in the mixed accounts are from SP, then is not really a mixing problem, you just apply the priority rules to the secured parties), then $35 comes out, then the SP1 has a SI in the $35 that is left in the account. 

There is also a SI in the $35 dollars taken out, b/c some of it was “traced money”. However, unlike the CL tracing rule explained above that said that if the traced item is swapped for a more valuable one, the SP benefits from the increase in value, the equity tracing rule says that the SI is only in the $15 of the $35 taken out. You then work out the % i.e. 15/35 x 100, and that % applies to all other items the $35 dollars taken out is converted into i.e. always only have a SI in that % of the item.
But actually the person who got the 35 BFPFVw/oN will have it free of any SI b/c of the rule for money.  

Then assume another $10 comes in, so the account now has $45 ( money going into a mixed account is not deemed to top up the SI in the account, unless the debtor putting the money into the account designates it as being for topping up the SI. (This may have been pre-agreed between the debtor and the SP). 

Then if $5 taken out, there is no SI in it b/c it could be taken out without using any of the “traced money”, and the SI is only within the funds still in the account. 

If all the money in the account is subject to SI’s from various SP’s then just apply the regular priority rules – the tracing rules discussed above is only when some of the money is under a SI, and the rest is the debtor’s own money. 

The account has to remain in the black for these equitable tracing rules to apply at all, if the account goes negative then some of the money that has gone out will have SI’s, but then money that later comes in will not be mixed with “SI money” and so will not have a SI in it.  Another way to think of this is that when the account is in overdraft, it is not actually an account, but is a debt to the bank, and the agreement between the debtor and the bank is that any money that comes into the account when it is in overdraft goes straight to the bank to reduce the debt.  
This method can really only be used when the fund is only a bit mixed, if it is a fully mixed then would be such a mess that would not bother. So it is often used when there was a special account intended to not be mixed at all, and then was accidentally mixed, but is not that mixed up and complicated. 
On the exam you will not have enough numbers to do all the calculations – you will just have to discuss how you would solve it, but will not be required to do the calculations. 

To get tracing in equity, you have to show that the debtor owed the SP a fiduciary obligation, else would not allow tracing through the account. This is why you may actually want to use the CL rules of tracing. 

But to comply with the equity rules, SP’s and debtors use trusts when setting up relationships so that the FR exists so that the SP can rely on the equitable rules of tracing. 

However, now PPSA s.1(5) says that proceeds are traceable even if there is no FR, and this is now the rule in all provinces via statute except Ontario. 

What other equitable rules have been eliminated by statute? Courts have abandoned some of the rules, see Pettyjohn case about the dairy. 
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Were looking at tracing and the lowest intermediate balance rule. 

The PPSA adopts some of the equitable rules of tracing, but not all of them. In particular the requirement for fiduciary relationship to trace through a mixed account is not required. So not all of what equity requires is applicable in the context of the PPSA. 

Consider Collateral X ( proceeds Y ( proceeds Z

The SI will continue in the collateral X.

Consider if Y then goes to 3P, does the SP still have an interest in Y? Surprisingly, there is no case on this that Mac knows about. It is not clear that SP still has an interest in Y, although argument that does is that Y still fits within the definition of proceeds i.e. it is derived from dealing with the collateral or the proceeds of the collateral. The debtor had an interest in Y, and what happened to it should be the same as what happens to collateral. But argument against SP having an interest in Y is floodgates, and s.28(1) distinguishes between proceeds and collateral – so maybe there is a difference. 
If it does continue, then you have to re-register in the name of the third party that got Y. Regarding the lack of case on this point, sometimes is hard to track things down in real life, so not that much litigation on tracing and so some tracing issues have not been litigated. 

When proceeds are in negotiable form then another area of law may allow the party to take it free of the SP’s interest. That is the case with money. 
So we see that when there is a mixed account you may not be able to trace into the account at all (although some of the equity rules have been relaxed to make this more possible), and when you are in the account, then the lowest intermediate balance rule (LIBR) applies. 

Universal CIT

Applies the LIBR.

We will not have to do calculations on exam. 

Car dealer gave SI to SP in inventory, and therefore also in the proceeds of the inventory.

Cars were bought and sold, money was put into a mixed account, and money was taken out. 

Was $3400 in the account when the $5700 of proceeds comes in. Then some deposits were made and then $3500 taken out to leave $9700. Assume that non proceeds money comes out first (even though it was there first). 

But by this stage, some of the money that came out must have come out of the proceeds. 

Then were some more withdrawals and then more proceeds deposited, then had $6300 that was all proceeds. Then more money came in that were not proceeds, and these amounts did not top up the proceeds balance. 

In the end had $16000 in the account, $11500 of which was affected by the proceeds. 

The debtor then sneakily worked with the banker (not the SP) and gave the bank a cheque for 12000. This was done after hours. If the bank did not have knowledge, then the SP would have been without remedy – that is the consequence of the dealing with money. But here b/c the bank was aware of the situation; the bank was not allowed to keep the money without it being subject to the security interest. Court then had to decide to what extent the $12000 was affected by the SI. The court said that about $7000 was affected by the SI, so the SP could seize that money back from the bank. 

Will only top up the proceeds amount if the depositing party manifests an intention to top up the proceeds. This is to protect parties depositing. 

Consider collateral X, which gives rise to money which goes into a mixed account, and then that money is used to pay off a debt, then the SI disappears i.e. if money is proceeds and then is used to pay off debt, the SI is lost, that is the law of negotiable instruments. The reason the SI was not lost in Universal CIT was because the bank new of the fraud that was taking place. 

What if proceeds (cash) are used to purchase new goods, does the SI continue in the money that was used to purchase the goods – no, but will continue in the goods (it is the law of negotiable interests that cut off the SI, not the PPSA). What if the goods were purchased with proceeds and also with some money that was not proceeds ( well if the other money used to buy the goods was subject to a SI, then will now just have two SP’s with an interest in the goods and they will be competing.

Pettyjohn

SP had a SI in the debtor’s cattle. 

D had also borrowed money from BMO – line of credit, it was not secured in this case. 

The cattle were sold and the money derived was put into the line of credit (this was not supposed to happen), then money came out of the line of credit, and the D used it to buy more cattle (Watusi). 

Does the SP have an interest in the Watusi? Under equitable rules you could not trace into Watusi b/c the proceeds were used to pay down indebtedness when paid down the line of credit. The new money that came out to buy the Watusi was a new loan from the BMO. So equity would not allow SI in the Watusi. 

Court said that under PPSA tracing is easier than in equity, e.g. s.1(5) says that do not need FR. This case has nothing to do with FR, but the court used that as a basis for replacing the rules of equity and said that could trace b/c could show that there was a close and substantial connection to the original collateral. So if equity does not work for you, then argue doctrine of close and substantial connection (CASC). 

Re river industries

Adopted Pettyjohn in BC.

Not clear what is a CASC. In Pettyjohn the D was not supposed to use the money to pay down the credit – was that a critical element? What if Watusi was traded for horses, and then maybe another step, when will the CASC be lost?

Form and substance are the two ways to trace – form is the old equitable way, substance is the new method. Cummings (a professor from Saskatchewan who instigates a lot of PPSA litigation) argues that the PPSA looks at substance over form, and should not be constrained by the equitable rules that focus on form. But Mac says that all of the deemed transactions in the PPSA are form over substance, so Mac not sure that he agrees with Cummings that substance is always what counts. But the PPSA does consider substance quite often, recall how PPSA got rid of the old statutes that looked at discrete transactions and said that all transactions that create, in substance, a SI are covered.  

Proprietary remedy is when you have access to the actual property. 

So now we do not apply all of the equitable rules, so this may help SP’s, but the law is less clear now that some of the equitable rules do not apply – what exactly is a CASC. 

Royal Bank v United Used Auto

Said that not all equitable rules apply in context of PPSA. 

Even if you can use the rules to trace through, if do not comply with s.28(2), then will not have perfected SI i.e. you must still comply with the other requirements. 

This is a long and badly edited case, and the only reason we should read it is for the following point: a precise description of the SI was used, and the money was put in from different sources, so money that went out was only partly proceeds, so nothing was bought with entirely proceeds, and description of collateral said that the entire price must have been funded by the financing, and therefore by the proceeds, and since that was not the case, the proceeds were not traceable into the newly acquired items.

Specific priority rules

So we have seen that if property changes form, then the SI generally continues in that new thing. But where another party has an interest in the new property as well, then the SP has to find a priority rule that allows him to win, so must find if and when the SP’s SI was perfected in the new property. 

We have only looked at the residual priority rules so far, now will look at specific priority rules. 

We will not look at all the rules. 

Must know if, when, how etc the SI and the perfection came about.

In real life you apply these specific rules first, and then only go to residual rules if you need to, although they sometimes act in conjunction.

Need to know what type of collateral it is (characterization issue): goods, equipment, account. 

Remember that what the collateral is depends on your perspective: to one it may be equipment; to another it may be consumer goods. Do not label it once and for all but consider the party who is claiming the interest. 
Also need to know the nature of the 3P. Are they a SP, are they a “buyer”, “debtor”?

There are certain types of SI: get some that have special priority. 

Purchase money priority. 

This is the first situation where a SP may get super priority. 

Must classify the money and the collateral before we will know if the SP has super priority. 
If it is a purchase money SI, then the SP can take advantage of special priority rules, better than the residual rules ( they will have super priority. But to use the SPR then you will have to fit exactly within the rule i.e. there are special rules for purchase money SI (PMSI).

PMSI is defined in the definition section of the PPSA. 

There are four options:

(c) lease for term of more than one year ( remember that leases for a term of more than one year were transactions that were covered by the PPSA, and that the lessor probably did not want to be covered by the PPSA, they do not like the lessee getting the benefit of the PPSA, but they were bound by the PPSA even if their transaction did not create a SI (see definition of SI). But at least, since they are bound by the act, they get a PMSI if they comply with the other requirements, like perfection. 
(d) commercial consignment ( so again the deemed transaction SP is given a PMSI, so although they also have to perfect etc. at least they get the benefit of a PMSI.  

(a) and (b) cover the true PMSI’s.

A PMSI is when the SP is the person whose money allowed the debtor to get the collateral in the first place, and so they get super priority, and this is fair i.e. w/o them, there would be no collateral at all. 

(a) and (b) explain situations in which the SP may have allowed the D to acquire the collateral. 

(a) is a seller PMSI i.e. when there is a conditional sale. The creditor does not give cash to the debtor, but gives the D credit and takes SI in the very thing being sold. 

(b) is a banker PMSI i.e. the SP lends money to the debtor, and the debtor buys the collateral from some other party. So the SP has a financier PMSI.  But the person who sold to the D may have sold on credit, and so they may have a seller PMSI. So could have more than one party with a PMSI. 
Also, could already have had SP0 with a perfected SI in APAAP of D i.e. SP0 could have perfected in APAAP before D even thought or acquiring this new collateral, and it is not fair that SP0 should win over the parties that actually allowed D to get the collateral – which would be the case under the residual priority rule, so that is why we have the super priority rule. 

But there are qualifications in (b). There is a requirement that the lender intended that the debtor would acquire the specific collateral. So if bank gives an open ended line of credit and takes a SI in APAAP. Then the D uses some of that credit to buy X, does the bank as a SP get a PMSI?  No, gets only a regular SI, (b) says that must be specifically lent for the purpose of allowing the D to acquire X ( “for the purpose of”. The exact extent of intention required is not clear. If give general line of credit with no idea what it will be used for, then will not be a PMSI, if lent for specific acquisition, then will be PMSI, but there is a grey area in-between. 

The same limitation is read into (a) even though the statute does not such express wording for (a) i.e. the credit must have been given for the purpose of allowing acquisition of the collateral in which the SI is given. So if car dealer gives D a red car and takes SI in a blue car to secure payment for the red car, then will not have a PMSI in the blue car. 

Considering the following:

SP0 gets perfected SI in APAAP.

SP1 gives D $1000 to buy an item X worth $1200, and takes SI in APAAP.

D spends only $400 of the $1000 on X, and the other $800 is financed by SP2 as a conditional sale.

Now SP1’s PMSI in X will only be for $400, that is all that was spent of money lent for that purpose. SP1 will have a regular SI in X for $1000.

SP2 will have a PMSI for $800.

When debtor pays money back to SP1, then the PMSI will be reduced.

If D uses the other $600 from SP1 to pay SP2, SP2 will take that money free of any SI b/c is money being used to pay a debt. But whether SP1’s  PMSI in the collateral now increases to $1000 is contentious, we will look at cases on this. 

Still have to look at other rules to determine the priority between SP1(for $400) and SP2 for ($800, or $200 if the $600 payment was made).

s.34 will give such priority rules. When looking at the priority rules, consider whether it matters if the SP got its SI from the same debtor as the other SP that they are competing with. 

Sectrans0222

Are some transactions that are deemed to be PMSI, and then the true PMSI’s that go to the seller or financier. Remember that PMSI may only cover part of the SP’s interest. 

s.1 definition says that get PMSI “to the extent” that the money is used to acquire rights. 

Unisource

What if the debtor already has rights in the thing, but the SP’s money allows the debtor to change his rights in the collateral. 

In this case the D was leasing the property, it was a lease to buy, and the lessor was a SP. A new SP gave the D the money to buy out the lease and acquire full ownership, and the new SP took a SI in the property, but was this a PMSI? Did it “enable the debtor to acquire rights” under part (b) of the definition of PMSI?

Court said yes. The title the debtor got was better. 

So you can have two PMSI’s in the same thing, if this was a lease for more than one year then the lessor would have had a PMSI, and then new SP (lender) is also a PMSI, even though the debtor now just owes the money to a different party. In this case the PMSI’s would be consecutive. 

But in this case it was just the form of the debt that changed, was not a change in the substance of what the debtor has in terms of rights. This case follows US authority. Mac thinks that the new SP getting a PMSI is bad, it is just a change in form, not a change in the rights that the debtor has in the property. Cumming agrees with this result. The issue is how a 3P will be affected. Cumming says that the new SP is really just taking an assignment of the lessor’s interest, and so the situation for 3P’s is the same. Mac says that if want to do an assignment, then should do an assignment, not stretch the wording of the statute.  Mac says that if the D owes the same about of money, just to a different party, then the new SP should not get a PMSI b/c the debtor has not really acquired extra rights.
What if terms of lease say that cannot buy out the lease until later, but the new SP (SP2) gives the amount for payout now, and it is intended that that amount would be to make the lease payments and then pay the option to buy at the end of the lease.  You can have PMSI for zero dollars, which is the case for SP2 before any payments are made. Can have concurrent PMSI, but the total PMSI would be constant i.e. as the lessor loses PMSI as the payments are made, SP2 gains PMSI as payments are made. Remember that it is only a PMSI to the extent that it is actually used. So SP2 gives money to be used to acquire the rights, but only gets PMSI as the money is used, and the lessor loses his PMSI as the lease payments are made. 

Pettyjohn

ACCS has a SI in cattle. The funds were mixed when the cattle were sold. BMO lent some money. Eventually watusi cattle were purchased. We said before that ACCS was allowed to trace into the watusi. But does the ACCS have a PMSI?

If you have SI in original collateral and it is a PMSI, then is your interest in proceeds of the original collateral a PMSI?  Yes. This is called a “proceeds PMSI”. Then, remember, always have to ask if it is perfected or not. And will only be a PMSI in the proceeds to the extent that had a PMSI in the collateral.

So was the interest in the original cattle a PMSI? The money from the ACCS was intended to be used for the original cattle, but actually the money from the BMO was used, and the ACCS money was used to pay back BMO.

Sask. C.A., followed the USA cases, and said that it was still a PMSI b/c the intention was that the ACCS money was to be used for the cattle, it was just an accounting glitch that actually the BMO money was used. So do not look at it from a meticulous overly technical perspective, just look at the intention.  In this case BMO would not have loaned the money for the cattle unless they knew the ACCS money was on its way. The BMO loan was a bridging loan. 

In this case the basis of the PMSI was that the money was lent with the intention of allowing the D to acquire full ownership, and he did. In this case the D definitely got a better interest, so this was not in dispute like it was in the previous example. 

Priority for PMSI

So what can you do with your PMSI? Will it help your priority? Many rules just speak about “SI”, so may not help to have a PMSI. So on exam you may not need to rely on it being a PMSI, it just being a SI may be enough to allow you to win – don’t go off on a tangent!!!
But PMSI is relevant in s.34. We will not look at all of the rules in s.34 and some of the ones we will look at we will only look at later. 
s.34(4) 
Debtor may acquire goods on credit from seller but also use some money lent by a lender, so have seller PMSI and a financier PMSI in the same goods. 
Have to perfect under s.28 if want to use these priority rules. 

s.34(4) says that PMSI in goods and its proceeds taken by a person in (a), (b), or (d) of the definition of PMSI (i.e. a seller, lessor of consignor, not a lender), takes priority over other PMSI’s in the same collateral by the same debtor so long as the person in (a), (b), or (d) of the definition has perfected, in the case of inventory, by the time the D takes possession, and in the case of not inventory, within 15 days of the date of possession.
Example of s.34(4)

SP1 is the lender and takes PPMSI on day 1

SP2 is the seller and takes PPMSI on day 2

So on day 4 the lender would win under the residual rules. 
But s.34(4) says that seller wins. But have to decide what X is, if it is inventory, then the seller must have perfected by the time D gets possession

Say D gets possession on day 3. Seller wins.

If it is something other than inventory, then the seller gets an extra 15 days to perfect. 

PMSI will apply to proceeds as well, if perfected in proceeds as required by s.28.

Example

SP1 is the lender and files on day 1 to get PPMSI
SP2 is the seller and files on day 2 to get PPMSI
SP3 is another lender that perfected on day 1.

Between SP1 and SP3 s.34(4) does not apply because they are both lenders and s.34(4) only applies to help sellers, lessors and consignors. So look for another rule, is none, so go to the residual priority rule. 

What if the SI is given by different debtors?
(
Day 0 - D0 has given PMSI in X to SP0

Day 1 – SP1 buys X from D0. Note that SP0 still has his PMSI in X. At this stage SP1 is not actually a SP.
Day 2 – D1 buys X from SP1 and gives SP1 a PMSI in X and D1 also gives SP1 some money that SP2 gave D1 to help buy X. 

So SP2 has a lender PMSI, and SP1 has a seller PMSI, and SP0 still has his PMSI.
s.34(4) does not apply when the SI is not given by the same debtor, so cannot apply s.34(4) to allow seller SP1 (who got PMSI from D1) to beat SP0 (who got PMSI from D0) So between SP1 and SP0 you have to apply the residual priority rule (b/c there is no other rule that applies). 
So no point in worrying if have PMSI when deciding between SP0 and other SP1, b/c the PMSI rule in s.34(4) does not apply between them and the residual rule, s.35(1), which will apply does not care about PMSI’s, only looks for regular SI’s.
s.34(1)

Deals with the situation of PMSI when the collateral is not inventory, and when the other SI, which must be in the same collateral, is not a PMSI, but is given by the same debtor

Gives 15 days to perfect. If is intangible, the 15 days runs from attachment, b/c cannot have possession of an intangible.
Example 

SPO has APAAP.

SP1 gets PMSI in X

SP1 perfects within 15 days of D getting X.

The rule says that SP1 will take priority over SPO.

Example 

Day 1 - SPO has APAAP.

Day 2 - SP1 gets PMSI in X

Day 3 - SP1 perfects within 15 days of D getting X.

Day 4 - SP2 has APAAP and also has PMSI in X. (not perfected)
SP1 will beat SP2 using s.34(1), but could also win by just using the residual priority rule.

Remember, this is all assuming that the collateral X is not inventory. 

If by Day 4 SP1 has not perfected, then on that day, SP0 wins, but SP1 can still fix the situation, so advice you give depends on what day you are on. 

This is all assuming that the SI’s came from the same debtor, else s.34(1) does not apply. 

Mcleod v Price Waterhouse

Lend money to D to buy tractor.

Lender did not file FS until Nov 3, so were not perfected until then. Agreement was entered into on October 16, but the court ignores that, and therefore Mac says that the case is wrong. Mac says that it was the Oct 16 assignment that started the clock.

But the court says that the money given by the lender on Nov 2 was the money used for the tractor, and that is when the clock started, and so they did perfect within 15 days.

But the D had the tractor for months already by this stage, so was perfection really done within 15 days of the day the debtor “obtains possession of the collateral”? Could the SP have a PMSI b/c the debtor had it for a long time already?
But court said that D only got possession “as a debtor” when the security arrangement was worked out with the lender. Before that the possession he had was not in possession as a debtor. But Mac still says that he got possession “as a debtor” when the agreement was reached on Oct 16.
s.34(2)

When PMSI competing with non PMSI and the collateral is inventory, but is given by the same debtor, then this rule applies.
b/c of the strict requirements of this rule, the PMSI super priority is very hard to get on inventory ( have to comply with all of (a) – (e) of s.34(2).

(a) The PMSI must be perfected at the time that D gets possession. 

(b) The SP must give notice to other SP’s who, before the PMSI FS was filed, had registered a FS with a description covering the items the PMSI will attach to.
(c) Says the same as (b), but deals with when security agreement is registered, but registering of security agreements is not really done any more, so we can ignore (c). 

(d) The person giving the notice must say that they expect to acquire a PMSI (you must use these exact words), and then describe the inventory by item or kind. 

(e) The debtor must get possession. 

Remember that the people you give notice to must have gotten their SI from the same debtor as you.

Some guidance on what is required for the notice in s.34(2)(e) is given in (d) – should be in writing, and probably safer to serve it, don’t really want to rely on the postal rule! 

s.34(1) and s.34 (2) could theoretically be applied between two parties that both have PMSI’s, the wording is broad enough i.e. “any other SI” covers another PMSI. But if each party can use it against the other, then they would cancel out. So in effect the section only works when only one of the parties has a PMSI and the other does not. 

s.34(5) 
We will come back to this when we do accounts.

s.34(6)

The original collateral X was used to buy Y.

A non proceeds PMSI in Y has priority over a proceeds PMSI in Y (the original PMSI for this one would have been in X), if the non proceeds PMSI complies with (a) [which is for inventory] or (b) [which is for not inventory].
Note that unlike for s.34(4), this rule is not restricted to the SI being given by the same debtor. i.e. it can be given by different debtor or by the same debtor, the rule applies in both circumstances. 

Example
SP1 lends money to allow D1 to get X

D1 sells X for money that is then used to acquire Y. So Y is now the proceeds of X.
PMSI in X was a “non proceeds PMSI” in X, but now it is a “proceeds PMSI” in Y that SP1 holds.

SP2 lends money to D1 to help acquire Y i.e. Y was more than the money from X.

SP2’s interest in Y is a non proceeds PMSI. 

This is a competition between two PMSI’s, so cannot use s.34(1) or s.34(2) b/c they would cancel out. Cannot use s.34(4) because both SP1 and SP2 are lenders. 
But the rule from s.34(6) says that the non proceeds PMSI wins. Here they are both from the same debtor, but that is not required to apply s.34(6) anyway ( SP2 wins.
Consider the above, but assume that D0 sold Y to D1 and had already given PMSI to SP0. Then s.34(6) will not work between SP2 and SP0 b/c the both have non proceeds PMSI’s. You would likely apply the residual rule between these two. 

When D0 sold Y, SP0 still has a non proceeds PMSI in the actual collateral, the dealing does not change the nature of SP0’s interest. 

SP0 will also have a proceeds PMSI in the money that D0 got from the sale, so SP0 now has two PMSI’s, one is a proceeds PMSI (in the money D0 got) and the other is a non proceeds PMSI (in Y).

SP1 has proceeds PMSI in Y and still a non-proceeds PMSI in X 
Note that none of the SP’s sold Y, D0 did, so none of them have a seller PMSI in Y, so none of them can use s.34(4). 

Remember that only have a PMSI to the extent that your money actually allowed the D to acquire the interest. 

Example

SP0 lends $2000 and takes APAAP.

SP1 lends $3000 and takes APAAP.
SP1 later lends another $400 specifically to allow D to acquire X.
SP1 has a SI in X for $3400, but a PMSI only in X for $400 only. 

SP1 has priority over SP0 for $400 in X b/c of s.34(1) (assuming proper perfection).
SP0 has priority over SP1 in X for his $2000 before SP1’s SI in X for $3000 b/c of s.35(1)

If $200 was then used by D to pay down the $400 owed to SP1, then the PMSI that SP1 has in X is only for $200.
Example – scenario 1

If SP1 had APAAP and gave, specifically for the intention of allowing D to spend
$200 on X

$300 on Y

$400 on Z

SP1 will have SI in X for $900 and PMSI in X for $200.

SP1 will have SI in Y for $900 and PMSI in Y for $300.

SP1 will have SI in Z for $900 and PMSI in Z for $400.

If D pays $100 on Z, then 
SP1 now has SI in X for $800 and PMSI in Z for $200 
SP1 now has SI in Y for $800 and PMSI in Z for $300 

SP1 now has SI in Z for $800 and PMSI in Z for $300 

Example – scenario 2

If SP1 had APAAP and gave, specifically for the intention of allowing D to spend

900 to buy X,Y and Z, but items were all bought as a lot and the exact amount spent on each one is not known i.e. the contract did not specify, and we do not know how much SP1 intended D to spend on each one. 
SP1 has SI in X for $900.

SP1 has SI in Y for $900.

SP1 has SI in Z for $900.

But how much is the PMSI in each of the items. 
What the properties are worth or sold for is irrelevant! Contract law is what dominates, not free market value.  

Courts have said that SI in X is for 900 and it is entirely a PMSI, and the same for Y and Z. 
This leads to the PMSI value exceeding the total amount lent, which is bad and contrary to the basic idea of PMSI’s.
Chrysler credit

Cars were bought at different times for set amounts of money.

Could tell how much was paid back on each one. 

Court said that you could not differentiate between the two scenario’s described above, and if courts give full PMSI in each item in scenario 2, then you have to give full PMSI to each item in scenario 1 as well. 

Mac disagrees with this result. 
Sectrans0227

Having a PMSI will help you if you can apply s.34 to get super priority. 

PMSI super priority can be passed on to the proceeds, but some of the rules for PMSI distinguish between proceeds and original collateral. 

Chrystler Credit

Deals with the nature of PMSI, defines whether there is one, and what the scope of it is. 

Had cars X, Y and Z.

SI is in inventory. 

Money from SP was used to acquire X, Y and Z. Was a PMSI, but to what extent are the amounts secured PMSI amounts. 

In this case X, Y and Z were acquired at different times for known amounts: 

X = 5k

Y = 11k

Z = 4k.

The PMSI in X was found to be for 20k, same for Y and Z. 

Court said that the PMSI is only in the cars purchased with the money provided for that purpose, and in the cars derived from the sale of cars purchased with that money – that is not contentious.

But then the 11k was actually repaid when car Y was sold, so there was only 9k outstanding. But to what extent is there a PMSI in X and Z?  

Court said that there was a PMSI of 9k in each of X and Z AND, even a PMSI in Y for 9k, although Y had been sold. So the court did not take an item by item approach. While Mac says not taking an item by item approach may be excusable when say 20k is lent to buy three items as a lot and it is not clear how much each one was cost, Mac says that when it is known how much each one cost an item by item approach should be taken. 

To make this case even more severe, there was actually a time in this case that nothing was owed i.e. X and Y had been sold and the money paid back to the lender before Z was bought by the dealer. But still, X and Y were PMSI’s for the money owing on Z. This is a stretch says Mac. 

So this case did not treat it on an item by item basis AND then said that can have PMSI on items that have already been fully paid for back to the SP. 
This case takes a global approach, rather than an item by item approach to PMSI. 

This case said that any piece of collateral contains a PMSI for the full amount loaned to buy goods in that batch even if it is known how much each item in the batch costed. 

Mac says that this case has not really been considered since, so not really that authoritative. 

[My note: what about rule s.10(4) for inventory ( was the SI not lost in the goods themselves when they went out of inventory? Not sure, maybe they were not described as “inventory”].
Look at some other priority rules [Some of these will not be on the exam].

The priority rules always only apply between two parties in competition with each other i.e. apply rules between each set of parties in the case. 

Priority rules may depend on the type of SI, or on the type of SP e.g. did you take an assignment of the SI?

Other priority rules depend on the type of collateral involved. 

Negotiable collateral (Will not be on the exam – b/c have to know a lot about the law of negotiable collateral).

Some types of collateral can be easily transferred.

Negotiating = transferring possession. 

s.31 applies.

The negotiable collateral (NC) here is mostly paper.

Some NC is fully negotiable, just have to give them possession e.g. bank notes from the bank of Canada (cash), the bank now owes you the obligation.

In other cases is not fully NC, but quasi-NC - may have to sign, register, get permission from X i.e. for quasi-NC just transfer is not enough. e.g. transferring shares. 

Priority rules in s.31 mimic the law of negotiable collateral. Says that holder of NC will have priority if they have possession. 

Only one person can have possession of NC at any one time. 

APAAP includes bank notes, but if you hand that bank note to anyone, then they have priority b/c they have possession. 

But you have to be a holder in due course, so D who wants to defeat a SP cannot just give it away (Bills of Exchange Act says this).

So you will not have security in such collateral unless you have possession of it.

Is a move to change the law on this topic, to make it more elaborate, more like the US law. Then s.31 would be revised. The current provisions take a easy global approach: if it is NC or quasi-NC then the person with possession wins. The new provisions differentiate between the different types of NC. 

Lawyers often have possession of such NC, so this law is relevant to them, but it is beyond the scope of this course.

Chattel Paper (This will not be on the exam – although beware of old exams, b/c this has been examinable in previous years)

This is quasi negotiable collateral. 

This type of collateral is commonly used.

Chattel paper is defined in s.1 = one or more writings that evidence monetary obligation and SI in a particular item, as opposed to in a category like “equipment”. 

So car dealer who sells car on credit in conditional sale has SI in that particular car, and the paper itself will then be a chattel paper i.e. the SP then has chattel paper, which is a piece of property. 

The physical SA itself is what is called the chattel paper. The SP can use that chattel as an asset in negotiations with others. 

There could be conflicting interests in the chattel paper. Consider that D still has possession of the chattel paper, but has been lent money and has given a SI in the chattel paper that he holds as security for the debts that D has incurred.
SP2 may have an APAAP in the property of the person who owns the chattel paper, and this APAAP would include the chattel paper.

SP3 may have an interest in the chattel paper itself.

s.31(6) governs chattel paper, and says that your SI will have priority if you have possession of the chattel paper. So you cannot rely on your SI in the chattel paper unless you have the chattel paper in your possession. So the car credit companies always want the actual document in their own hands. 

In this case possession beats out someone who has prior perfection.
But you still have insure that the underlying SI is perfected i.e. the person you took the SI from must be perfected. Remember a chattel paper is a document that says that the SP has in interest in the specific property, and the first SP has to perfect that interest as any other SP has to. It is just that any person who gets possession of the chattel paper will then have the rights of that SP that first got it (I think – this is not examinable and so I did not check up on this).
If there is a default, and you are the holder of the chattel paper, you cannot just seize the specific property named in the chattel paper, you can only step into the shoes of the SP you took the chattel paper from, and then will only have the remedies that the SP has.

s.31(6) ( is a bit different from the others, b/c need possession w/o knowledge of other SI’s. 

So SP who is taking SI in the chattel paper could mark on the face of the SA itself (i.e. the chattel paper) that it is already subject to a SI. Then anyone who takes possession of the chattel paper will see that it is subject to an existing SI i.e. they will have notice under s.31(6). Well, it is not clear that this is valid to give actual notice – other party may not actually open the envelope and look at it. 

Accounts (This is on the exam).

There is no particular priority rule for accounts, so we apply the residual rules, or other rules, like the PMSI rules, but there are no specific priority rules for accounts, although there is one exception to this. 

But accounts have a peculiar nature, to understand a SI in an account you have to know about the type of property that an account is. 

An account is (see s.1) a monetary obligation that is not backed up by a piece of paper. It is a debt w/o one of the official pieces of paper evidencing the debt. 

Example

A owes money to B. There is no “chattel paper”, “instrument” or “security” evidencing the monetary obligation – so it is a debt.

The debt is the property of B. B is the account creditor and A is the account debtor. 

B can sell or assign this property, or give a SI in it, and the PPSA applies if give a SI in it.

Assume B gives APAAP to SP1. B is the security debtor, and SP1 is the security creditor. If B defaults, then SP1 can seize the collateral and use it. 

In reality, SP1 will notify A that now the debt payments must come to SP1 and not go to B. But SP1 does not have to do this, SP1 can wait until B defaults on B’s other obligations to SP1 and then only act on the collateral that is the debt. Remember, that the debt was just given by B to SP1 as security for some other obligation that B has to SP1.
The value of the collateral (i.e. the debt) to SP1, is only as good as the indebtedness from A to B. Also, if B had already assigned SI’s in that debt to other parties before making the assignment to SP1, then SP1 may lose out.

Consider the definition of SI in the PPSA: “(b)(i) the interest of a transferee arising from the transfer of an account or a transfer of chattel paper”. 

When a SI interest is given in an account, then the SP is a transferee that has a SI in the account.
Also from (b)(i) of the definition, any assignment of an account is deemed to be a SI. So even if the buyer of the account purchases the entire account and B (referring to the parties described in the example above) no longer has any interest in the account, the purchase is still considered for the purposes of the PPSA to have a SI in the account i.e. this is a deemed SI and even though the buyer of the account is not taking a SI in any property, he is in fact buying the property from B, the PPSA deems there to be a SI in that property and sorta pretends that B still owns that property.
So, back in the context of the example above, there are two parties that have a SI in the account:

SP1 who was assigned (is a transferee) a SI in the debt that B (the account creditor) owned, and that B retained.

SP2 who bought the debt from B, and is a transferee of the debt.

A (owes debt to B)  --------------- B (owns the debt from A) --------------SP2 (bought debt from B)













SP1 (has APAAP from B, which includes debt from A)

Although SP2 is a buyer of the debt, the act deems them to have a SI. Their SI is in the debt itself. 

SP1 becomes a transferee by virtue of the fact that they are a SP with a SI, you do not have to be a buyer of the debt to be a transferee. 

SP1 has priority and perfected (by registration – cannot perfect by possession b/c by definition an account does not have a “writing” evidencing it).

In reality SP1 would never wait for B to default in its obligation to SP1 before realizing on the collateral. SP1 would go to A and tell A to start making the payments to SP1, then SP1 would refund any excess to B, or would let B off in its obligations to SP1 that were now paid off by A paying SP1. The reason SP1 is proactive and paranoid about this, and gets A to pay it, is because of the nature of accounts. 

Consider if SP1 had not been in contact with A and was waiting to see if B defaulted in its obligations to SP1, and then SP2 who bought the debt notified A that they have stepped into the shoes of B, and then A will be paying SP2, not B any longer. Well now SP2 is actually in second place w.r.t. SP1 w.r.t the debt, but because of the nature of the debt, the debt would be converted into money as it was paid from A to SP2, and when this money is paid to SP2, SP2 will take that free of the other interest. 

So if you are SP1 with an interest in the debt, then the priority rules will put you first, but as A pays SP2, then you no longer have a SI in the money that SP2 gets from A.  Although you would have a SI in the money that B got from A if the debt was being paid to B. So your position against SP2 is weaker than it would have been against B. 

If, in this scenario, B defaults to SP1, then SP1 can take advantage of the debt even though it was sold to SP2, and can demand that all future payments on the debt by A are paid to SP1 ahead of SP2 i.e. SP1 can demand this b/c it has priority over SP2, but SP1 would have lost out on the money already paid to SP2 because of the nature of money. 

There is nothing in the PPSA that says this. It is just the nature of debts that leads to this result. 

There is a second reason as well. SP1 also loses out b/c the money itself is not proceeds of the collateral (debt) that SP1 had an interest in; the payment is not proceeds b/c the underlying debtor, B, never got an interest in the money i.e. it went straight from A to SP2.

SP1 could impose K requirement on B to say cannot sell it, but then the statute says that actually B can in s.41, but we will come back to that later.
But in reality SP1 can and will immediately take advantage of their status as a transferee, and get A to pay the money to SP1. 

SP1 and SP2 are both secured parties. It does not matter that SP2 is the owner (as far as PPSA is concerned) – so will be whoever gives A orders first that will get the money paid to them. 

SP1 took APAAP, and so may be happy to not rely on the debt as additional collateral, but if they want to, they should immediately give notice to A, so that the value of that collateral is not reduced as A makes payment to SP2.

You can take SI in debt alone, and in such case you would immediately notify A. 

Can have a SI w/o writing, but this would never happen in practice. 

The definition of account does not require “writing”. By writing we mean “chattel paper”, “instrument” or “security”. In reality you would have some form of writing in every case b/c people write things down, but an account is when you do not have these specific types of writing. 

If SP2 knows of SP1, and is intentionally trying to defeat SP1, then the law on negotiable instruments of money may be invoked and prevent SP2 from succeeding. 

Example

SP1 has an interest in X that is inventory held by D.
Assume D sells X to G, who takes X free of any SI.

Say D is owed a regular debt from G (i.e. did not take a SI in X before gave it to G).

Then the proceeds from repayment of the debt are an account. 

So now SP1 will have a SI in an account as proceeds. 
So in this case SP1 will be very interested in the account b/c it is the proceeds of the inventory.

However, when a SP takes an APAAP and D has accounts, the SP will generally not be that interested in those accounts and in such case the SP would probably not tell the underlying account debtor right away to start making the payments to SP, but would just wait and see if your own debtor would pay you back. 

Sectrans0301

Planning your answer before answering the exam question is absolutely essential. 

Be sure to consider the priorities on the date that the question asks for – not some other date – do not pose and then answer hypothetical questions, focus on the question asked. 

Accounts

Issue of accounts will often relate to the proceeds from original collateral, but can have original SI in an account as well, and will have that if you have an APAAP. 

There are very few rules that deal with priorities for accounts. 

s.41 sets out the law on accounts. 

This section gives the general law on assignment of accounts, it is not really PPSA law, but, like with other bits of general law in the PPSA on other topics, it is included in the PPSA. In this case some general law of accounts was included b/c accounts are deemed to create SI’s. 

Are other deemed SI’s, like leases of chattels, but that general law (i.e. that of leases) is not in the PPSA – so there is not an entirely consistent approach. 

Other instruments (apart from accounts) can also be assigned, but they are not covered by s.41 or, for some of them, the PPSA at all.

So the PPSA covers some non PPSA stuff, but then also is under inclusive in some respects i.e. includes law on assignments, but not all the law of assignments.

Consider account debtor and account creditor. AC (who becomes D as far as the SP is concerned) then assigns the debt to SP1. SP1 is deemed to be a SP even though it was a pure assignment. If the K that creates the account, says that it cannot be assigned then the assignment will be a breach of K. So does SP1 actually get the account? And, why would the account say that it cannot be assigned? 
May say that cannot assign because the accounts arise where there are debts / claims owed to each other i.e. AC also owes money to AD. So there are setting off calculations between the parties. So do not want the AC to assign the account it is due to receive, then it will disrupt the set off for the amount the AC owes the AD. Also, the AD may have some defences against the AC that he would not have against another SP, so again the AD would not want the account assigned. 

The CL says that if would be a breach of K to assign, then nemo dat means that you cannot assign it i.e. you are not in possession of an assignable account, so you cannot assign it. 

But then s.41 changes this aspect of the CL of assignment. 

s.41(2)(b) preserves the right of the AD to raise any defences against the assignee (SP) that it could have raised against the AC. 

But then s.41(9) says that if the K restricts assignments, that is binding on the assignor, but not against the assignee who is a third party. So the AD can bring damages claim against the AC, but cannot claim against the SP that the assignment is invalid. 

s.41 goes beyond accounts and actually deals with any intangible or chattel paper. This covers assignment of intangibles generally even if the rest of the PPSA is not involved e.g. assignment of intangibles is not deemed to be part of the PPSA, but that law is still in the PPSA and applies to the world.

s.34(5)

PMSI in account could only arise if that account is proceeds. (Well a PMSI in an account as the first instance collateral is possible e.g. lending money to start up a financing company – the company could not have started and acquired those accounts but for the financing, but this would be very rare. In such case the rule would not apply i.e. applies only to PMSI in proceeds). 

Day 1, SP1 has SI in APAAP and has a contractual arrangement to buy all accounts that D gets, as opposed to just having a SI in the accounts that D gets by virtue of the APAAP. 

Day 4, SP4 gets PMSI in “X that is inventory” from D and registers on Day 4, before D gains possession of X.

Day 5, D sells X on credit (does not take a SI, else would be a chattel paper, not an account) and gets an account, which is proceeds from X. SP4 will now have a PMSI in this account as proceeds.

At Day 4 stage SP4 has PMSI and will beat SP1 in getting that account even though SP1 was registered first – s.34(2).

But the financing industry does not like this, they are in the business of buying accounts, and they do not want to buy an account that some other party has a superior interest in, so they lobbied for s.34(5).

s.34(5) will give the party buying the account priority, so long as new value was given. New value does not include past consideration. 

If SP1 buys the debt with new consideration, then SP1 takes a non proceeds interest in that account and it has priority over the PMSI in that account as proceeds, subject to the conditions in s.34(5) i.e. SP1 must have perfected by registering FS before PMSI was perfected. 
Note that when SP4 registers the FS for the inventory, SP4 had to give notice under s.34(2) when perfecting its interest in X that was inventory, but only to the creditors who would had an interest in the original collateral X, but SP1 did not get an interest in X, so do not have to give notice to SP1. [My note - SP1 took an interest in APAAP, so that is an interest in X such that SP1 deserves notice under s.34(2)(b) when the PMSI is registered. He changed the question and that is why the preceding sentence is a bit incorrect].
Forget SP1 for a second. Assume that on day 2 SP2 got a perfected SI in all X’s. SP4 would then have had to give SP2 notice b/c SP2 had an interest in X which is what SP4 was taking a PMSI in. If such notice was given, then SP4 will still have priority over SP2. 

Then when X is converted to an account, then SP4 still has super priority over SP2 for the proceeds. 

But what about SP1? Well, we have to consider three competitions:

SP2 v SP4 – done above, SP4 wins w.r.t. the account b/c of s.34(2).

SP1 v SP2 – Neither has a PMSI, s.35(1) applies, SP1 wins.

SP1 v SP4 – SP4 would win under s.34(2) b/c has a PMSI, but actually s.34(5) would apply to allow SP1 to win. s.34(5) says that the non-proceeds interest given for new value will beat the proceeds interest, so long as the FS for SP1 was registered before SP4 perfected or registered. 

The new value must be given at some time, could be a promise before the account actually arrived [Remember that value (consideration) is not only the giving of the thing but the promise to give]. So “new value” could be a promise to pay certain % of all accounts coming in at some time in the future, that would be OK.

If SP1 says I will give you $100 for SI in APAA accounts, that would not be good enough, would not be new value. But if SP1 said that I will pay you 5% of each account as the account comes in, and then you will give me a SI in that account – that will be OK, it will be a promise for future value to be given, and this is considered “new value”. In reality SP1 wants the account free of other SI’s i.e. wants to be first in line, so must beat out the PMSI to get this, and so promises future amount for the SI in the future account.
SP1 could say that will give $100 for each new account that comes along, that would also be new value, but would be less practical than a specified % b/c who knows how much the new account will be worth. 

So this would all be in the case where SP1 wants SI in all new accounts that come in.  

The key is that SP1 has to file the FS early if you want to beat out SP4. 

Note that this section only beats out PMSI in account as proceeds – the section has limited applicability. 

This section is also only limited to inventory. So if is not inventory and SP4 can use s.34(1) to secure PMSI, then s.34(5) would not help SP1. 

Note the strange wording in s.34(5) ( says SP1 must register FS before SP4 either 

(a) perfects

(b) registers FS.

But cannot perfect an account by possession, it is intangible. So what good is (b)? Mac not sure. 

What if on day 0 had SP0 with a perfected SI in all X’s.

· Then SP1 would beat SP4, under s.34(5), as discussed above.

· SP0 would beat SP1, under s.35(1)
· SP4 would beat SP0 assuming that SP4 had given all the required notices, applying s.34(2).
So there will be a circularity problem. 

Fixtures

When have SI in a type of property that is fixtures, it is similar to accounts in that there are problems b/c of the nature of the property. 

The problem with fixtures is that they are not actually personal property, they are real property. Fixtures are covered by the statute b/c this was borrowed from the USA where fixtures are not real property, they are sui generis. 

So is a consequence of adopting the USA law. 

So now a real property interest can be governed by the PPSA.

“fixture” does not include building materials – and “building materials” also has excluded items, and so those could be fixtures. 

The things not included in building materials are heating, A/C and conveyancing devices (such as a lift). So these could be subject to PPSA even though are real property. 

Hard to know whether an item is a fixture or not. Real property bar says that the entire building is a fixture. On that theory, you could have a SI in the entire building. 

Assume X is a fixture, under the PPSA s.36, the implication is that someone who has no interest in the land can have a personal property interest in X that can arise in one of two ways: (1) b/c had an interest in it before it became a fixture. (2) b/c got PPSA interest in something that was already a fixture.

If only one party is competing for X, then there is not much of an issue, but could actually be competing with another SP who has a PPSA SI i.e. SP1 v SP2. 
Could also have competition between SP and mortgage interest i.e. a land interest, M1. 

Could also have competition between two parties with land interests, M1 and M2.

The dispute between M1 and M2 is governed by the Land Titles Act. 

Between SP1 and M1 the PPSA will apply ( s.36.

Between SP1 and SP2, PPSA s.35(1) will apply. s.36 does not apply between two SPs who are secured b/c of the PPSA.

The land system is quite straightforward, is well settled who wins in each case. So you would think that the PPSA would not tamper with the LTA system. But s.73 and s.74 of the PPSA are relevant and do tamper with the LTA.

s.73 says that PPSA prevails where the is a conflict with another statute.

s.74 says that if there is a conflict with the Business Practices and Consumer Protection Act or the Land Title Act, then those acts apply, but not for s.36, s.37 or s.49. 

If have an APAAP, then you have a SI in that debtors fixtures. 

s.36 has two sets of rules. Which set you apply depends on when the SP’s interest attaches i.e. before [s.36(3) and (4) apply] or after [s.36(5) applies] the item became a fixture. 

s.36(3)

So long as your interest is attached to the fixture before it was fixed to the land, then you will have priority over the person who got its interest as an interest in land. This is called a hidden priority. 

So the LTA will not apply, and the person buying the land would not even know of the SP’s interest b/c the SP would not even have had to register, so the land buyer would be unpleasantly surprised. This aspect of article 9 has been changed. 

s.36(4)

Moderates the effect of s.36(3). Says that some s.36(3) winners do not actually win unless a notice is filed under s.49.

s.49 says that you can file an interest in fixtures in the land title office. So here the PPSA adds to the land title act. So for SP1 to win they cannot just rely on attachment in all cases, unless file notice in the land title office. 

So this is actually a fourth way to perfect: FS, possession, temporary perfection, and now filing in the land title office. 

But s.36(4) filing is not needed for SP1 to win against everyone. Only needed to beat (1) those that acquire interest after the goods became fixtures and (2) a person with a registered mortgage existing on the land who makes an advance under the mortgage after the goods become fixtures, but only w.r.t. that advance.

Day 1, M1 gets interest in the land.

Day 2, SP1 attaches interest in land.

Day 3, goods become fixed – this is when M1 gets the interest in the goods that are fixed. 

Day 4, if M1 makes another advance under the mortgage, then unless SP1 has filed under s.49, then M1 will beat SP1 for that advance. The idea is that M1 should be able to rely on the register for the advance made after the fixture was attached. 

M1 would not have priority over SP1 for the mortgage advances before the item attached i.e. M1 was happy to give those prior advances w/o the fixture being attached, and so does not deserve priority for those prior advances. 
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We were looking at fixtures.

Have to classify an item as a fixture and then determine which priority rules apply. 

s.36 ( has rules for competition between SIs in fixtures.

Can have:

· SP1 v SP2, PPSA applies except s.36 [note that between these parties s.49 filing could allow one of them to perfect and so to beat the other – even though the LTA is not otherwise applicable between them].
· M1 v. M2, LTA applies.

· SP1 v M1, s.36 applies.

Which s.36 rules apply depends on when SP1’s interest attaches i.e. before or after the item became a fixture. 

Can register the PPSA interest in the Land Title Office, via s.49 of the PPSA, and you should do this if s.36(4) applies. 

Example

Day 1 - SP1 gets SI in X.
Day 2 - M1 gets SI in the land.
Day 3 - X becomes a fixture. 

Day 4 - SP1 files s.49 notice.

Day 5  -Who has priority? Can M1 rely on s.36(4) ( the goods were not fixtures yet, so s.36(4) does not apply. s.36(3) does apply and SP1 wins not b/c of s.49 but just b/c its interest attached before the item became a fixture.

But if change the facts such that X became a fixture on day 1.5, then s.36(4)(b)(i) says that SP1 loses to M1, unless SP1 had filed a s.49 notice before M1 gave the mortgage.
Example
Day 1 - M1 makes advance.
Day 2 - SP1 gets SI in X.
Day 3 - X becomes a fixture

Day 4 - M1 makes another advance. 
Day 5 - SP1 files s.49 notice. 

Day 6 - M1 makes another advance.
s.36(3) says SP1 has priority over M1 except to the extent that s.36(4) applies.

So the priorities will be as follows:

1. So M1 beats SP1 for the day 4 advance. 
2. Then SP1 claims for all its SI – and tacking would apply.

3. M1 claims for its other advances.
Manning v Furnasman 

Was a person who was having house built and the builder bought a furnace on credit. 
The furnace was incorporated into the house. 

Seller (SP) sold the furnace to the builder (debtor) under a conditional sale contract.

The SI in the furnace attached before the item became a fixture, then the builder sells it to the owner of the land, but the SI continues. 
Then there was a default to the seller of the furnace, and now they want to seize it, but the owner says no. This is the kind of fact pattern in which the court wants to find for the homeowner b/c they are an innocent party that would have had no notice of the interest of the seller b/c the seller was not required to register its interest, and so a search of the register would not have helped the homeowner. And not nice to have a cold house. 
Was a competition between the land interest of the owner and the SI of the SP. 
The argument was made that s.36(3) means that the SP wins b/c the interest attached before it was fixed. At each level, the courts were able to find a way out of ordering the furnace to be seized. 

Queens Bench said that b/c these were unascertained goods i.e. no particular furnace was assigned to this house until it was installed, so the SI only attached after it became a fixture, and so the homeowner wins under the equivalent of s.35(a)(i). You could not argue this now in BC b/c under s.36(3) the wording is “attaches before or at the time the goods become fixtures”. 
The CA said that it was not a conditional sale and so there was no SI in the furnace. 

But, in other cases, if there was a conditional sale and it was clear which property the SI was in, then the result would be different i.e. the court could not dodge the unfortunate seizure like they were able to avoid in the above case. 

s.36(5)

Says that if SI attaches after the goods become fixtures (Under the Canadian CL this is legally impossible b/c cannot be goods if they are fixtures, but this is language from the USA which we have adopted) then that SI is subordinate to the interest of a person who has an existing interest in the land. Also subordinate and to anyone that gets an interest in the land after you get your SI if you have not filed a s.49 notice. 

So really under this section s.49 filing is mandatory if you are going to get the SI after the goods are fixed. This section really just defers to the land title system, although the creation of the interest is done under the PPSA, the priorities are determined by the LTA.

We have been considering s.36 for competition between SP1 and M1.

But what if on day 0 we had a SP0 got an APAAP. It will have a SI that attached before X became a fixture. 

Example

Day 0 – SP0 gets APAAP in the property of the D, which includes X.

Day 1 - M1 makes advance.

Day 2 - SP1 gets SI in X.

Day 3 - X becomes a fixture

Day 4 - M1 makes another advance. 

Day 5 - SP1 files s.49 notice. 

Day 6 - M1 makes another advance.

In this example SP0 never filed a s.49 notice. 

· For the day 4 advance, M1 wins over SP0 and SP1.

· SP0 and SP1 win over M1 for the day 1 advance.

So there are no circularity issues for the day 4 and day 1 advances. 

But consider the day 6 advance. 

· M1 will have priority over SP0. 
· SP1 beats M1 for advance on day 6 b/c of s.36(3). 
· SP0 beats SP1 (assuming they both filed FSs). 

So there is a circularity problem. 

Assume that neither SP0 or SP1 were perfected, say errors on FSs, then just the order of attachment would apply.  But would the filing of the s.49 notice be sufficient perfection for SP1?
Gencare

Decides that filing a s.49 notice in LTO does constitute perfection. 

You cannot have attachment by virtue of registration, so this case uses some misleading language (top p217).  

So this would be notice to SP0 by SP1 – but there is no B.C. case that accepts that. 

So that s.49 notice could mean that SP1 is perfected and that SP0 is not, and so SP1 would beat SP0. 

The PPSA does not say that s.49 perfection is any better or worse than any other form of perfection – so we must assume they are all equally good. 

This area has many circularity problems.  

GMS 

There is a SI in some cabinets that are now fixtures. 

There are 3 mortgages, but the second one is irrelevant. 

The order of events was as follows.

Day 1 - M1 makes a series of advances. 

Day 2 - RW gets SI in cabinets. 

Day 3 - Cabinets become fixtures.

Day 4 - M1 makes its final advance.

Day 5 - M3 gives Mortgage to GMS.

Day 6 - s.49 notice (equivalent of it anyway) is filed.

First ignore M1’s day 4 advance. We find that there is a circularity problem. 
· RW over M1 b/c s.36(3)

· M1 over M3 b/c LTA.

· M3 over RW b/c s.36(4)(a) i.e. RW failed to register s.49 notice.

If you now include M1’s final (day 4) advance, then the circularity problem gets worse ( M1 has priority over RW for that advance b/c of s.35(4)(b) i.e. RW failed to register s.49 notice.

The lower court used a weird idea to solve the circularity problem and said that you only apply s.36 once, and then it is exhausted. The court applied it for M1’s day 4 advance, then b/c you do not apply it again there is no longer a circularity problem. 

CA said that this idea of applying s.36 only once is not correct. 

The CA resolved the circularity in another way. 

We will not cover the options the CA used for the circularity, it just allocated things to parties for various reasons.

When faced with circularity problems, courts generally favour the land interests. 

s.74(2) seems to say that s.36 should prevail, so PPSA should win over the land interest, but still courts seem to favour land interests b/c they want to favour people who relied on the system and did the checks they could have. 

Remember that it is hard to classify as a fixture e.g. is a furnace really a fixture? Also complicated by the fact that after you have decided that it is a fixture at CL, then it may be excluded from being a fixture b/c it is a building material. 

If it is not a fixture then the land interest holders do not have an interest, so that is a quick analysis for the land owners. Seems like on the exam we should consider both possibilities, but on the exam he will likely make the “fixture” an elevator or something covered by the definition (i.e. excluded from building materials so that it can be a fixture) so it will not be a case where you actually have to consider both options. 

In most cases courts resolve circularity problems on the facts. There are lots of USA articles on resolving circularity, but very little commentary on it in Canada. 

Accession

A related issue to fixtures is accessions. 

The cap on a bottle of water is an accession. 

There can be a SI in the bottle and then the CL says that you have a SI in the things that connect to it e.g. the engine in the aircraft. 

We will come back to this and see that s.38 considers the competition between those with an interest in the main item compared to those with an interest in just the accession. But here there is no interface with the LTA, it is all personal property, but the topic is kinda similar to fixtures b/c have a smaller item being connected to a larger item. 

Liens

We have priority rules that depend on nature of the SI, the collateral, and the nature of the person with the SI. 
The person you are in competition with may have a lien. A SI is a special type of lien. Some SI’s are deemed to be liens e.g. lease for more than one year, the lessor has a lien on the goods it actually owns, which is strange, but is the result of the deeming provisions!

But the SIs that we have been looking at so far are consensual liens i.e. they were intended by the parties. And a lease for more than a year was also consensual in that the lease was intended. So if you are competing with a consensual lien, then the competition will be resolved by the PPSA priority rules. 

Most CL liens are consensual.

But there are other non-consensual liens created by statute e.g. Tax lien, repairers lien (e.g. when you car is repaired). 

So the person you are competing with may have a lien created by statute, and then the priority will not necessarily be resolved by the PPSA. 

s.32 gives one resolution for certain types of lien e.g. repairers (mechanics) lien and says that (involuntary) statutory lien beats the SI unless the other statue says otherwise i.e. the statute that creates the lien may define priority, but if it does not then s.32 says that the statutory lien wins over the PPSA SI.

But the other statutes generally defer to the PPSA, but must look at the other statute first. 

The SOGA sets out some priorities to sold goods which may have PPSA SIs in them. 

If there is a conflict between the lien creating statute and the PPSA, the PPSA will generally prevail ( s.74.
These competitions must always involve at least one SI (which itself is a type of lien), but the other person may have a lien that is not a “SI” i.e. if it is a lien that is not consensually created, but is created by statute. Then look at the other statute, and if you cannot find anything regarding priorities, then look at s.32 and s.73 and s.74 of the PPSA. 

If claiming something under federal law then you may have to consider the federal legislation. 

Taking free

There are PPSA provisions that are exceptions to the rule under s.28(1)(a) that the SI continues. Are some cases where the SI is eliminated. 

1. s.30 allows some parties to take free of the SI.

2. s.28(1)(a) actually also limits continuation of SI ( the part after the “unless”.

3. s.20(c) subordinates some SI’s, which means that you can forget about it for most purposes. 
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Rules that detach or subordinate SIs.

s.28(1)(a)

Allows SIs to continue in collateral, but then also limits that continuation. 

If SP has authorized the dealing, then that SI detaches. There just has to be a consent to the actual dealing with the collateral, not an explicit agreement that the SI will detach. 
This authorization can be express or implied and can be done before or after, i.e. at any time. Could be either a particular authorization or a general one covering all collateral. 

The implied authorization is significant. In the USA and Canada, where it is inventory, then there is always an implied authorization, and this flows from the nature of the collateral. This is a CL principle i.e. article 9 and the PPSA do not say this. This CL rule does apply in Canada. 

Unlike for s.10 (where if it ceased to be inventory then your description was no longer adequate) that only operated where the word “inventory” was used, with s.28(1)(a) you do not have to use that word, and this implied authorization rule applies whenever the items are inventory. 

This is an implication of the CL, so it can be rebutted, say by a K provision that states otherwise. You can, as a SP, say that you do not authorize the dealing free from your SI. So you authorize the dealing subject to your SI continuing. But absent such a statement, any authorization to deal with the collateral will discontinue the SI. So this is very significant when the authorization is implied like in the case of inventory, but s.28(1)(a) is not limited to inventory. 

Overall this rule is for the benefit of 3P, so it can lead to unfair results for the SP.

This rule for the detaching the SI is in the control of the SP i.e. you have to authorize the dealing, but if it is inventory for example, then you have to expressly state that the SI continues. 

So s.28(1)(a) is most useful for current holders of the property who want to be free of other SI’s when the items are inventory. 

s.30(2)

This rule to detach SIs may operate in conjunction with the s.20(1)(a) rule, but a single rule operating will be enough to detach the SI, so just rely on the one that is easier for you.
s.30(2) says that a buyer or lessee takes free of any perfected SI or un perfected SI in the goods given by the seller whether or not the buyer knows about the SI, unless the buyer knows that the sale is a breach of the SA. 

Lots of litigation about this section. This section is not within the control of the SP i.e. the D may sell in breach of the SA w/o the SP knowing about it.

The third party has to be a buyer in the ordinary course of business, and it must be a sale (or a certain type of lease, but generally applies to buyers or people taking their interest from buyers). The owner down the line has to characterize the first buyer (from the D) as being a “buyer”.

This section only applies to goods, not accounts, fixtures etc. Remember that s.28 applied to any collateral.

The sale has to be in the ordinary course of business of the seller ( characterization. 

It is only if the buyer knows of the SI and knows that it was a breach of the SA that the buyer will not be allowed to rely on s.30(2).

But if the criteria are met, then it will be beyond the control of the SP, cannot really give notice to the entire world that it will be a breach to sell the goods – but theoretically notice is possible. 

Ford Motor Credit v Centre Motors
Is a good case to read.

Shows how s.28(1)(a) is more generous in covering all types of collateral, but is less generous b/c is in the control of the SP to prevent it applying. s.30(2) is the exact reverse – SP cannot control it, but it applies to limited collateral i.e. only goods. 
Royal Bank v Wheaton Pontiac
SP1 took a SI from the debtor, D, in a car (a fiero) and then there were many transactions dealing with the car, which M finally held. 

D went into receivership, and after that is when then the car was sold to the first buyer by D.

The SP wanted to seize the car, said that they had a SI still. But M who bought it said that the person she bought it from did not reveal any SI, nor that it was in breach of any SA, so M says that she took free [Since M purchased from a seller who was selling in the ordinary course of business (OCB), that seller had a statutory obligation to tell M of any SI, so M could have claimed against that seller if M had lost out, so M was not worried]. But the seller to M said that the SI did not exist anyway, b/c it had detached earlier. 
Seems that most of the sales down the line were all in the ordinary course of business (OCB), but 
The court said that the only transaction that must be in the OCB is the first one where the D sells to the first buyer, and it is not relevant whether subsequent transactions were in the OCB. 

s.30(2) only applies to the first transaction from the D to the first buyer, this is a result of the wording of s.30(2) i.e. is says “in the OCB of the seller” and then says “SI in the goods given by the seller”, so find the seller that gave the SI, then look at the transaction when he sold.

In this case the sale from D was not in the ordinary course of business b/c D was out of business by that stage. So the SI still remained i.e. it was not detached by s.30(2).
So this case pointed out a “gap” in the PPSA, but it has not been fixed by any legislature. The “gap” is that the rules are supposed to protect consumers who buy w/o knowledge, but here M, a consumer down the line was subject the old SI that was in the car. 

The Saskatchewan legislation in this case is a bit different to the one we have in BC now. 

s.28(1)(a) was not considered in this case. 

Mac says that it would still have been “inventory” even after the dealer went out of business, and so s.28(1)(a) would have been applicable to detach it. 

But Mac says that the ruling on s.30(2) was correct i.e. it was not a transaction in the OCB. 

For s.28(1)(a) you still only look at the first transaction i.e. the D to the first seller, does not matter whether it was inventory down the line. 

Remember the definition in s.1 of what inventory is. It is broad. “Used”, in the definition, means “used up or sold off”, just using a computer in your business does not make it inventory. 

If they had used the word inventory in this case, then s.10(4) would also have detached the SI under the BC act. But if they did not use the word inventory in the SA then s.10(4) would not apply. But the point is that we must not forget about s.10(4).
So s.30(2) will only detach SI’s given by the D!
s.30(2) requires that the sale was in the ordinary course of business, so if there is anything unusual about the transaction, type, quantity, what the seller normally sells – then s.30(2) would not apply. 

If are in receivership or bankruptcy then not likely in the ordinary course of business.

Fairline Boats v Leger
Said that OCB is a question of fact. 

The other issue for s.30(2) is whether there is a “sale” in the OCB. What is a sale? There are two lines of authority. S.30(2) refers to “sale”. Sale has a very precise meaning in the SoGA. A sale is formed when there is a “K of sale”, which is either a sale or an agreement to sell. 
So a sale is when the title of goods have passed to the buyer. 

Under the first line of authority, this definition is bought into s.30(2), so, if you want to apply s.30(2) you have to show that the transaction was a sale under the SoGA i.e. that the title has passed from the seller to the buyer. 

Royal Bank v 216200 Alberta (Sask CA)  
Was a furniture dealer (the debtor, D), and the transactions to sell were done in various stages, all of the purchasers had paid some money, but none had got their items yet. 

The furniture had in some case been allocated to be sent to the buyers, but had not been sent. The buyers are wanting to rely on s.30(2), are saying that they take their furniture free of any SI. 

Court says that the only parties that can use s.30(2) are those who have a K of sale creates a “sale”, and so have to know if title has passed – this is a very difficult thing to decide. Court decided each case here individually, so some buyer succeeded and others did not. Issue is whether title had passed, and only those buyers who had received title took the goods free of any SI b/c of the operation of s.30(2).
Spittlehouse v Northshore Marine (Ontario case)
[This is the second line of cases, the one that takes a broader view of “sale”].

Said that “sale” for s.30(2) should not apply the SoGA definition, but that one should take a more common sense approach, and give sale a broader definition. 

Most people follow the Ontario decision b/c it is easier. The Saskatchewan case may also be wrong b/c s.30(2) only uses the word “sale” really late in the section. Sold and seller are general terms, it is only “sale” that has the special meaning. 

But the point is that there must be a sale, under some definition of sale, and you can argue that the SoGA definition of sale applies if it suits you. Possession is irrelevant, and payment is irrelevant – all agree on this. Well possession is irrelevant for the buyer but not for the D. If D is not yet in possession, then it could not be a sale. [I am not sure of this, if D has title, surely he can sell it? But I think this was a practical point i.e. if selling things in the OCB, you will generally possess them before you sell them]. 

And then also has to be “goods” (as defined by the PPSA, not the SoGA) for the s.30(2) detachment rule to apply. 

Remember that s.30(2) will only detach interests given by the seller (D), not ones that are in the goods from some earlier transaction long before the D even got the items. 

s.30(1)

It contains definitions of buyer and seller, so does this not solve all the above issues? No. The s.30(1) definitions only deal with the Manning v Furnasman situation.

In Manning v Furnasman there was a SI in the furnace and then the builder sold the furnace to the owner when charging for the construction work. When it was sold it was a fixture. S.36 said that if SP had gotten a  SI before it became a fixture, then they may take ahead of the land owner.  In that case the land owner won, but under our s.36 the landowner would lose. 

But is the buyer landowner buying in the ordinary course of business? The court in that case said that s.30(2) was not applicable b/c his OCB is building houses and not selling furnaces. 

In BC the definitions in s.30(1) were added just to address this issue, and make the builder a seller in the OCB. Note how it says “includes” in the definitions of seller and buyer, is not an exhaustive definition and deals only with things that become fixtures. 
So s.30(1) applies in narrow circumstances.

s.30(3)

Says that a buyer of goods that are acquired as consumer goods can take free. 

Do not have to show OCB, but just that they were consumer goods from the perspective of the buyer. 

Not limited to SIs given by the seller, even covers remote SIs.

But only applies if:

1. Buyer gives value

2. Has no knowledge of the SI (remember that you could use s.30(2) even if you did have knowledge, so long as did not know it was a breach of the SA, but here knowledge is fatal).

3. Value of goods is less than $1000 (s.30(4)) – so SP probably does not care about it anyway. 
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Were looking at taking free.

s.30 ( buyers can take goods free from SIs in some cases. 

s.30(3) is largely outside the control of the SP, this section is designed to help the buyers. 

s.28(1)(a) is in the control of the SP and applies to all collateral. This section does release a lot of SIs. Will likely be tricky to say whether this section actually applies on the exam. 

s.30(2) ( must consider what is a sale and what is in the OCB.

s.20(c)

Does not actually detach the SI, but it subordinates SI in some cases. 

Will be subordinate to transferees who acquire for value, but only when the transferee takes at a point when the SI is not perfected. 

The transferee does not take free of the other SI, the SI is still there, but is subordinate, so the transferee can ignore it. 

But this only applies when the pre-existing SI is not perfected, unlike the previous detaching sections (s.28(1)(a), s.30) which applied even to perfected interest. But s.20(c) subordinates interests in a broad range of collateral (not just goods), and covers more than just buyers and lessees.

Royal Bank v Dawson Motors

Gave broad definition to value, includes past consideration, but then limited it. 

Court says that the value must be the doing of the value, not just the promise (this is plainly wrong if you consider ordinary contractual rules).

This is a bad case that is just included for its weirdness value. 

s.29 (will not be on the exam).

After a SI becomes detached then it may be that at a later date the seller gets the property back. Say if the sale was a conditional sale and the goods were reclaimed, or maybe the goods were just returned. In such case the priority may be re-established under this section. 

Subordination agreements

Is not a priority rule, but affects priority.

Assume you have the following a priority ranking, and assume that all SP’s have SI in X that is worth $1000 ( 
SP1 – for advances A, B, C

SP2 – for advances D, E

SP3 – for advance F

Assume that all the advances were $200.

Then if there is a default, money will go first to pay for advances A, B and C, then D and E and finally F. There may not be enough value. 
The statute does not prevent SPs from changing the effective priorities w.r.t other parties. This is a voluntary process i.e. contractually change your position ( subordination agreement (subA). 

PPSA does not say that much about subAs.  

s.45 ( if there has been a subAs, then a financing change statement may be registered. Is not compulsory b/c these are just K’s between private parties. Are generally not registered. 

The agreement between any two parties cannot make a third party worse off. 

SP1 and SP3 can enter into subA that SP2 knows nothing about.

SP1 could subordinate to SP3 and then SP1 will pay SP3 according to the agreement, and then SP1 will take whatever is left i.e. SP1 will still claim its full entitlement, but will be contractually obligated to hand some of it on to SP3.  

So SP3 would get its 200, then SP1 will get 400, then SP2 would get its 400. This is just SP1 giving 200 of its 600 to SP3. Then SP1 would be out of luck for its remaining 200 i.e. the full $1000 is now used up. If there was anything left over for SP3 then that money could go back to SP1 under the SubA.

SP1 could tack on at any time – i.e. tacking still applies. So could be a crafty plan whereby in anticipation of default SP3 arranges with SP1 to subordinate to SP3 and then start tacking on i.e. SP1 would still have priority for these tacked amounts and SP2 would lose out. But D would have to want those additional amounts from SP1, and SP1 will still be vulnerable for the amount it subordinated to SP3.
SP1 now has effectively gotten 600 from the debtor, so now has received all it is due, and cannot sue D for the 200 it still wants.  SP1 may be able to sue in the name of SP3 for what was due to SP3, but SP1 now has no rights against D i.e. D has fully paid SP1 back and does not care that SP1 chose to give some of that to SP3 under the subA. 
Now that SP3 has bought part of SP1 rights, can they tack on the other amounts they (SP3) already gave i.e. has SP3 secured for itself rights that SP1 had and now SP3 can tack on at that level? ( General view is no, but some say yes.

But the reason for the no answer is that subordination agreements are NOT assignments of interests. A SubA is just an agreement to transfer when SP1 gets some of the money. SubA’s are only considered after all of the priorities are worked out under the PPSA and money is shared out i.e. it is really part of the remedies process. 

SubAs are just contracts, so you can have a subA for particular amounts, for particular collateral, only for some advances, only for some times ( whatever ( you can do what you want in the K. 

However, if there is an ambiguity, there is a presumption that you have not given up rights, this is a rule of construction. If you subordinate your interest in X, then it does NOT extend to the proceeds, unless the K specifically said so. 
The s.28(1) rule about the SI extending to the proceeds does not apply to subAs, just b/c subordinated to the collateral, does not mean that you subordinated your interest in the proceeds.
The PPSA provisions that deal with subAs are not even needed to allow subAs to occur, subAs are just K matters. However, s.40 expands the scope of subAs ( says that the doctrine of privity does not have to apply to subAs. Says that can subordinate your SI to any other interest and the subordination is effective for and can be enforced by a third party “if the third party is the person or one of a class of persons for whose benefit the subordination was intended” ( this abolishes privity. 

Why would you subordinate? SP1 is in a very powerful position (partly b/c of doctrine of tacking). But the SI is always only the backup plan, rather not have to rely on collateral. Rather want the D to just pay you pack.

The D may struggle to deal with other parties if you are SP1. And b/c some parties are deemed SPs and they are not happy to be lower on the chain, this will really impair the ability of D to operate his business i.e. even potentially deemed parties will not want to deal with D. 
So SP1 will agree to subordinate just so that D can carry on business. 

But it is annoying for SP1 to have to deal with all of the business contacts of the D as would be the case if each time there was to be a subordination, SP1 had to enter into the K with the business associate of D. So SP1 will just give the D a subA within the SA and that will allow people D does business with to take ahead of SP1. 

That subA is to benefit third parties and may say that SP1 subordinates to anyone who gives inventory to the D on credit. 

s.40 makes this possible by abolishing privity. 

Such subAs between SP1 and the D are very common. 

It is then up to SP1 to share the money out to those parties that deserve to take ahead of him in the event of a default. Disputes around that are K problems, not PPSA problems. 

[Side note – not relay relevant to PPSA ( Fraser River Pile & Dredge v. Candive ( narrowed “lack of privity” as a defence. Third party was able to rely on “waiver of subrogation rights” in the K between the insurer and the insured when the insurer tried to sue the third party (who caused the loss) in the name of the insured]. 
Must ask if there is a subA, and then consider how it will apply.

The first issue is easy to establish, easy to make a subA. 

How to apply it is less straight forward.

Royal Bank  v Gabriel

Did not use the term “subA”, but the court said that it was a subA. 

The words you use are not that critical. Was even a case (mentioned earlier in the course I think) when the party gave a “floating charge” and the court found it to be a subA.

There are no writing requirements, can be in a separate document, but is usually in the SA that the SP1 has with the debtor. 

But not everything will be a subA ( 

Queen v Royal Bank (p281)

Was a SI in inventory. 

s.28(1)(a) ( is a presumption that when the debtor deals with the inventory, then the SI no longer applies i.e. it becomes detached.

In this case the debtor still had the inventory, but other SP’s took interests in that inventory. 

The other SPs said that b/c SP1 has SI in “inventory”, that SP1 must be deemed to subordinate its SI to other SPs b/c giving new SIs is “dealing with the inventory”. SCC said no!

Said that this was not a subA. 

Such an obvious answer – surprising that it got to the SCC. 

Transamerica (p278)

Example of the strict interpretation used when applying subAs. 

Subsequent lender was trying to take advantage of a subA that had been given by the senior lender. Says that the credit union gave the subA in favour of the “bankers” of the debtor. 

Court said that a finance company is not a “bank”. A “bank” must be a charter bank under the federal bank act. Such strict interpretation is typical for subAs.

If subA said subordinates SP’s interest to “any SI”, that would probably include unperfected and perfected SIs.

SubAs are when SP1 does not want to give up its interest entirely, but is prepared to waive it in certain collateral – then estoppel prevents them from going back on that promise. 

Waiver is an evidentiary issue, and when proved, then the court will not look at evidence on that.
Accession

The structure of these rules is similar to those for fixtures. 

A fixture is connected to land, an accession is connected to personal property. 

Where you have an object that is made up of parts, which can be very valuable, a SP may have had an interest in the part before it became part of the bigger object. This is what accessions deals with.

The things that are added on are called accessions, the big thing, once the accession is attached, is called the whole. “Other goods” is what the accession is attached to. 
At CL would only be an accession when it lost its separate identity and ceased to be a separate thing. At that point, at CL, the SI holder would lose its interest in the accession. So there was lots of litigation as to whether it was sufficiently integrated into the whole to have become an accession. Tires on machinery? Aircraft engine? Wing of aircraft is probably an accession!

Most old law found that things were not accessions i.e. they were detachable and the SP with a SI in the part still had a claim. 

Under the PPSA this debate is moot. PPSA defines what is an accession ( means goods that are installed in or affixed to other goods. So even if can be readily removed it could still be an accession. There is no requirement for integration. 

The PPSA has not changed the rule that anyone who has an interest in the whole has an interest in the accession i.e. that applied at CL as well. 

Also under the PPSA, the interest in the accession continues once the accession is part of the whole (this is a change to the CL). But the person with a SI in the part is still competing with the person who had a SI in the whole i.e. under the CL the SP with a SI in the accession was the only one with an interest in the accession, and now, although they keep their SI when the part connects to the whole, they are now competing with SPs with SIs in the whole. 

So in this competition, the residual priority rule may allow the SP with a SI in the whole to win if they filed first, and they could be tacking on and really harming the SI of the SP who only has a SI in the part.  

s.38 deals with accession SIs.

As with competition for things that became fixtures there are three match-ups:
SP1

AssSP1
SP1

SP2

AssSP2
AssSP2

PPSA

PPSA

s.38

The structure of s.38 is the same as s.36 for fixtures i.e. considers whether the SI attached before or after the part became an accession. 

If part holder wants to beat SP with SI in the whole that attached after the accession was connected, then part holder must have perfected if they want priority. 

There can be circularity problems in this area. 

The whole and the accession can then become a fixture e.g. fan blades onto fan which is fixed to building. 

Kulchyski v Shuswap Ventures (227) 
The bucket on the backhoe is an accession even though is easily detached. 

Trailer on a truck is an accession. 

s.38(5) says that a SP who has interest in the accession is subordinate to a judgment creditor unless the SP has perfected his interest in the accession.

In this case the SI in the accession was not perfected, and so the judgment creditor wins. 

To perfect the SI in the accession you may have to register the serial number. 

[my understanding ( b/c of s.38(5), if you have a SI in the part (assume at this stage it is owned by D1) and it becomes an accession in a whole owned by D2, then you have to register against D2 using the serial number of the part. If you have a SI in the whole, and then a part joins the whole as an accession, then (if the nature of the part calls for it) you must re-perfect in the whole by registering the serial number for the accession, else your perfection will not extend to the accession, and will only cover the whole excluding the accession ( I checked with him, these statements are accurate. Normally accessions are serial number articles b/c they are valuable. But on the exam we probably won’t get a serial number article, and if we do, we will be told explicitly that such is the case i.e. we do not need to know the regulations]. 
Sometimes hard to tell which is the whole and which is the accession. 

The item must be attached at the time of default. Does not matter that it was removed afterwards. 

s.38(2) and s.38(3) govern the situation where SI attached before became an accession.

s.38(4) is for when SI attached after became a accession. 

If higher up parties make advances before the accession party perfects, then they will have priority (s.38(3)(b)(i). 

s.38(3)(b)(ii) ( If there are two parties interested in the accession, then even if you have priority b/c attached first, it is possible that the other party forecloses, and then does not sell the collateral, but keeps it in satisfaction of the obligation owed i.e. this is one of the available remedies, and then under s.38(3)(b)(ii) if the part holder has not perfected by this point, then they may lose out entirely. So perfection is critical. 

Pratt & Whitney v. Ellis Air
SP had SI in helicopter which was leased to the D.

Then engine was installed in the helicopter, and D gave SI to provider of the engine. 

Interest in the accession held by the engine provider was not perfected, but was attached.

Then there was a default by the D. 

The lease holder got a court order allowing them to repossess the helicopter including the engine. Did that give the lease holder the right to keep the engine and disregard the interest in the accession held by the engine giver b/c the engine giver had not perfected?

Issue is really whether s.38(3)(b)(ii) applies. 
The lease holder lost b/c they cannot be given the goods in satisfaction of the obligation owed to them b/c they are only in the PPSA by the deeming provision and so the part V remedies, of which getting the goods in satisfaction is one, are not applicable to deemed SPs.
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Were looking at accessions. 

Example

D gives SP1 perfected SI in all existing trucks. 

SP2 then sells D tire for truck on credit.
Day 3 ( The tire is put on an existing truck. Then SP2 has PMSI in tire, but assume that the perfection is not done properly, so it is not perfected. 

What are the priorities for the tire?
SP1 has SI in the tire b/c has a SI in the truck as a whole. Note that if the tire was removed, then SP1 would lose its interest in the tire i.e. the SI only remains in the tire while it is attached, and is lost when it detaches. 

SP2 has unperfected SI in the accession only. 

s.38 sets out the rules that apply. 

s.38(2) says that SI that attaches before it become accession wins. 

So SP2 would win even though had an unperfected SI.

But under s.38(3) the SI is subordinate to those within (a) and (b) if they get their interest w/o knowledge and before SP2 perfects. 

So if on day 4, SP4 gets a perfected SI in the truck (which would include the tires b/c they are part of the whole).

Then (
SP2 over SP1.

SP4 over SP2 b/c of s.38(3)(a) i.e. SP2 had not perfected.

SP1 over SP4 ( regular priority rule applies. 

So there is a circularity problem. 

s.38(4) applies if the interest attached after the accession was fixed ( this rule essentially requires perfection of the interest. 

Pratt & Whitney ( If person with SI in whole makes an advance, then they take priority for that advance if it is before SP2 perfects.
This would also apply to SP4 making advances. (So SP4 has two chances to win ( can win under s.38(3)(a) or under s.38(3)(b)(ii)).

SP2 also has to worry about a person with an interest in the whole who gets the right to retain the whole ( s.38(3)(b)(ii). But this is a special remedy which the party must be allowed to apply. Do not have to have a court order to get this, but we will look at it when we cover remedies. 

So must first establish if it is an accession, do you have a SI in it, when did the SI attach (before or after it became an accession?) then consider s.38.

If both the competing parties have SI in just the accession, then do not apply s.38, similarly for two parties who only have a SI in the accession by virtue of their SI in the whole. 

Past exam question about bicycles

Is on the easy end of the spectrum of exam problems, partly b/c there are no remedies issues.

If there is a remedies issue on the exam, it will be a very specific issue b/c remedies is a huge topic and you could go on for days. 

The first thing to do is to master the facts. 

Must organize the facts into a form in which you can digest them. 

Must use your time efficiently. 

Only answer the question that is actually asked. 

Some facts may be irrelevant e.g. don’t need PMSI if no super-priority issue. 

Don’t give advice if not relevant to what you are being asked – students often make the problem more complicated than it needs to be. 

Must spend significant time getting to know the facts. 

The date of assessment for this question is November 15.

Must consider priorities for particular collateral, between particular parties, for particular amount of money (many students forget to state the amount of money!). 

There will be repetition, so you can refer back to previous answers. 

Will be given assumptions – they are designed to make it easier e.g. no SA has proceeds clause u.n.o. ( make sure you are fully aware of the assumptions. 

First read through the problem to get an overall understanding of the facts and identify issues:
The chart that was handed out is just Mac’s way of digesting the information. 

Almost everything here has a letter assigned to it. 

Parties usually have double letters, collateral does not. 

First paragraph tells you what kind of business she is in ( tells you what is inventory e.g. bicycles and helmets probably are, and office desk would not be. Also tells you what is in the O.C.B.  This is important for when she is selling and when she is receiving from others.

We see that she sometimes sells to friends, and sometimes sells used bikes.

General approach ( When get to a fork in the road, must consider both options. 

D gave mortgage to M, this may be relevant if there is a fixtures issue, but we are not told when the mortgage was given, so when dealing with fixtures issue, you must say that this is an issue, and give the solutions for before and after. Even if the building is a fixture, it is still an interest in land. 

Because he sets down the exam facts in sequential order, and uses letters in sequential order, the letters are normally sequential according to date at which the party became involved – but not always, depends how he sets up the exam. 

The interest F takes is in each individual bicycle, not bicycles generally, unless noted otherwise. Remember the presumption that the D did not give away rights.
Each bike secures $2100, but the PMSI could be $700 (no case for this, but Pettyjohn discusses it generally, and it is common sense), or could apply Chrysler Credit and say PMSI in each bike is for $2100. But b/c F is the first party to get a SI, he does not need a PMSI anyway. Do not argue Chrysler Credit until that becomes an issue i.e. until you find that F needs to rely on his PMSI. 

K ( giving helmets (no letter was assigned for this one). Is this a true consignment or a security consignment? If it is a true one, is it a commercial one? They are delivered on June 1, we are not given many dates surrounding this transaction. 
There is no indication of any writing here. So if is a SI, then K does not have any rights against other parties. 

This is probably a true consignment b/c D is not required to take them. But could also say that this is a disguised sale. So, because it is pretty close in this case, you have to deal with both arguments. If is a security consignment, then K has an unperfected SI in the helmets. The “value” is that D is going to try to sell them. Value is normally not a problem. This would be a PMSI, but is in inventory, so have to give notice – was not given in this case. But still not perfected against third parties b/c there is no writing as required by s.10 referenced by s.12(c), and SP is not in possession which is an option under s.10. If it is a true consignment, then consider if it is a commercial consignment. 

Is this a commercial consignment, not clear that K is dealing in OCB. Is it “generally known” that D operates on consignment ( probably not in this case. 

If it is a SI, whether deemed or otherwise, then the problem is that there is no writing, so would be an unperfected SI. 

For now you are just considering issues, may be irrelevant when you apply the facts. 

In each year different things are in the syllabus e.g. we did not do chattel paper, so beware of old exams. 

J buys Y from D. She pays down $200, gives bicycle L, promises to pay $700 at the end of the year. 

Is this chattel paper? Possibly, but we do not need to consider it.

J will take free b/c it was inventory, s.28(1)(a).

Was it a sale in OCB, do not need to consider it, but could be alternative argument. 

The bike L is proceeds (and may or may not be inventory), and there is an account for $700.

Can still be inventory if it is not something you normally sell, so L can be inventory i.e. there is a broad definition of inventory ( Mac says that almost anything that can be used up is inventory. 

Must consider whether it is a perfected interest, and whether it is continuously perfected. 

s.28(3) will not help b/c is beyond 15 days.

s.28(2) ( is “money” for the $200, so that is perfected, the bicycle L ( depends on how the original collateral was described, here L was not covered, it was not “the bicycles” which refers to X, Y and Z, but could argue that it is of the same type, but probably not. 
The account is probably not perfected. 

D gets line of credit from A, is not a PMSI b/c the money is for general expenses. March 10 is the written agreement. 

So there was a perfected interest. Some advances were made before the agreement, but that is OK, they can be tacked on to the perfected ones made after. [This is important ( you can perfect at any time. And if you perfect now, then for any competition in the future, you will be perfected. For a competition in the past, you would not have been perfected, but that is irrelevant, it is in the past!].
Does A have a SI in after acquired inventory? No A’s FS says “all”, not “after acquired”, the ambiguity will be resolved in the favour the D i.e. when there is ambiguity we presume that D did not give up rights (but then there was the case of the pigs, see case CAN).
So A will not have a SI in V and W.
Cannot use just the word equipment to describe collateral, and so is equally inadequate to describe proceeds as “equipment”. So the addition of the word equipment here is irrelevant and adds nothing.
So A has a SI in X, Y and Z i.e. they were inventory at the time A took his SI. 

When Y was sold to J, J took free from A’s interest, but A’s interest continued in the proceeds? 

Is perfected in the 200 b/c the FS referred to proceeds – so passes under s.28(2)(a). 

A has an interest in the bike L and the account, and could be continuously perfected b/c its original description covered inventory and accounts. 
So A would have a continuously perfected SI in L and in the account. 

F has an unperfected SI and so A will have priority. 

D buys bikes V and W from G for $800 each on credit. Registers on March 15 and gets a subordination agreement for 700. But A does not have SI in bikes V and W them b/c they only arose afterwards (A did not include after acquired in the FS), so the subordination agreement will not help b/c D would beat A anyway. 

G seems to be the only one with an interest in V and W, and has a PMSI. Should consider if G sent the required notices under s.34(2), but only if you need to rely on the PMSI. If there is a PMSI, then is it for just 800 or for the full 1600? 

G gets SI in X, Y and Z. 

G has SI in the cash, but not a continuously perfected SI in the account. 

G has continuously perfected SI in L. 
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Office hours

March 29, April 10, 12 ( all at 12:30 – 13:30

Extra classes for questions March 27 and April 3.

Continue with exam problem:

Consider the racks.

C has a PMSI for 2000, but the PMSI is not relevant in the end. 

Issue of whether the racks become fixtures, and if they do, then anyone with an interest in land has an interest in those. 

To know how the priority works we have to know when C’s interest attached ( seems that s.36(3) applies. But then look at s.36(4) as well.

So was M already there, or did M’s interest come later, so must consider both scenarios. 

We are not told where C registered her interest – was it in the PPSA, or was it s.49 ( need more information. 

If M there from start then C wins even if has only an attached interest. 

If M came later, then depends on where C has filed the interest, if LTO, then C wins, else M wins.

We did not cover the requirements to send notices of the FS to the D – so do not need to consider that issue.

But do have to consider whether the error was seriously misleading – consider both scenarios: is seriously misleading, and not seriously misleading. May turn out that this is irrelevant i.e. if S need not have filed a FS b/c just having an attached interest would be enough. 

There is a time when the shelves are neither equipment or an accession, and at that time S is the only party with an interest in the shelves. 

S has a PMSI in the shelves, but this turns out to not be relevant. Easier to get PMSI in equipment than in inventory, but again this is irrelevant.

Are the shelves an accession? S.1 says that accessions are things that are installed in or fixed to. Here the shelves “go on top”. If they are not accessions, then only S has an interest in them. If they are not an accession then they cannot be a fixture. 

If S is the only person with an interest, then the error in the FS is irrelevant, b/c just having attached SI will be enough.

If the shelves are an accession, then not only S has a SI in them. 

S only needs an attached interest as against C, so again the error is not relevant. 

M’s interest is not dealt with through s.38.

If the shelves are an accession and the racks are a fixture, then M will also have a SI in the shelves. 

s.36 – consider when M’s interest came about, we do not know that. 

If M was already there, then S simply needs and attached interest to have priority of M – this is likely the case.

If M came along later, then S has to file a s.49 notice. Then if there was an error in the FS filed under the PPSA, it is irrelevant. 

If registration was in the LTO, we have not learned about whether the error would be fatal and so would have to speculate on the exam. 

C got an interest when the shelves became an accession; this was the same time that it became a fixture. 

s.36(3) covers this, it says “or at the time”.

For C the shelves are an accession for its competition with S, and are a fixture for its competition with M. This is not unusual i.e. to have different classification for same item when are considering competition between different parties. 

If C filed s.49 notice for racks, they do not have to refile to cover the shelves when the shelves are added. 

Other issues that mac did not really intend on the exam:

The house could be seen a fixture and so the racks are an accession. But what is the consequence of the house being a fixture? ( not much b/c you can have a fixture attached to a fixture. So even if the house is a fixture, that does not change what occurs here b/c no one is claiming a SI in the house in this case. 

Some issues, like for tracing,  there will not be enough facts, and so will just have to discuss it in the abstract. 

So it turns out that the error in the registration was irrelevant, in none of the competitions is the registration critical. 

Bicycles T and U:

PMSI quantum issues ( Chrysler credit etc. 

Interest in T and U is a PMSI.

H filed before G who has an interest in V and W which are inventory.

G has PMSI in V and W, but did not send the notices out, and so cannot get super priority and will have to rely on the residual priority rules. 

This is a seller PMSI and not a financier PMSI as it was in Chrysler credit, so could argue that that case should not apply, but Chrysler Credit did not limit itself to financier, so this argument may not work. 

You can send out notices for PMSI super priority even to parties that do not actually need notice, say if you want to be safe. So could send a notice to A, but that is not needed, and sending the notice will not give A an interest that they did not already have. 

H has priority over G.

T was not to be sold w/o notice – this deals with s.51 that we have not dealt with yet. 

If T was sold, then the buyer would not be able to take advantage of s.28(1)(a) b/c H did not impliedly authorize the dealing. 

“all inventory” does not include after acquired. The FS can leave out the words “after acquired” (pigs case), but the SA must include those words. 

D then sold T and W to R. 

Did R take free? Must consider who has an interest in the bikes.

G and H have an interest in W, which is inventory. G and H did not prohibit the sale, so can rely on s.28(1)(a) to take free.

Only H has a SI in T, but cannot use s.28(1)(a) b/c agreement said that could not be sold free from H’s SI. So then R will try to rely on s.30 to take free. 

So does s.30 apply? Is this the OCB for D? Could go both ways. Look at the opening paragraph. 

T and W were sold at the same time. If it was just a sale of T that would probably be OCB, but W was sold to R for personal use, and so W may contaminate T and say that sale of T was not in the OCB. Could argue that they were separate transactions. 

If the buyer tells the seller the use the item will be put to, that may determine whether the sale was in the OCB of the seller.

So T may still be subject to the interest of H. 

s.30 says you can know about the SI, but it is the knowing of it being a breach that is critical, so it is irrelevant that if R had checked the register he would have seen that H had an interest. 

T was not consumer goods, so cannot use s.30(3).

No one has a SI in after acquired accounts. 

Proceeds of T and W are two accounts. SI is, under s.28(3), is deemed to be continuously perfected for the first 15 days. 

For the second account ($1400), both of them (H and G) have unperfected SI’s in the account, and so their priority is the same. 

The other account – the $800, has not been converted into money, so just need perfected SI in the original collateral, so both of them have perfected SI in the $800. who filed FS first, H did, so beats G.

But, the proceeds are from both T and W. Only H had a SI w.r.t. T. 

G only had an interest in W, and some of the proceeds came from T. So how does that affect proceeds. 

H has priority over G for each of the 1400 and the 800.

W gave rise to 1100, and both H and G have an interest in W, but does G have access to only half of the proceeds (and remember that G is always in second place). There is no case on this issue, on exam you should just identify it as an issue. 

Then R sets up a display. We have not covered this issue in class yet. It relates to s.51. 

w.r.t T, it is possible that H still has an interest, and so is in competition with Q. This is a two debtor problem. R owes D money, but D did not sell it to R keeping an interest in it, so there is no chattel paper issue in this case. Well there is an argument that R bought on credit from D, but that would not complicate the problem that much. But it is a good point, we should think about D selling a bike on credit and then retaining an interest in it. 
Assuming that H and Q have SI’s, then s.35(8) does not apply – and residual priority rules will apply. H filed before Q and so wins. When we do s.51 later in the course we will see that the result may be different under that section. 

So that is the end of thinking about the problem – now can get to the actual answer. 

You get marks for you answer, not for the above musing on the facts. 

X, Z ( F, A, G.

Y ( 200, L, 700 acct

T

U

V

W ( 800 acc and 1400 acc

Racks

Shelves

helmets

For Y, J takes free. 

For T, depends on whether R takes free, if so, then Q is the only SO with an interst in T. If not, then H still has an interst, then H would win under the residual priority rule (but this is ignoring s.51 which we have not covered yet. )

For U, H is the only part with SI.

For V, H and G have SI’s

For W, Q and R have SI’s

Racks, C and M, but it depends

For the shelves, S, C and M

Helmets – only K has a SI in them, no one took a SI in after acquired inventory. 

In the 200 from Y ( F, A and G have a SI

In L, A and G have a SI under s.28(2)(b), and then F has unperfected SI. 

For the 700 acc from Y, A has SI that is cont perfected, F and G have unperfected SI. 

For the 800 and 1400 acc from W and T ( H and G have SI. H filed first and so wins.

For the 1400, both have unperfected SI’s in the account, and so they have the same priority. 

You have to explain why you said certain parties had SI, how much was secured and why etc. You must have a clear statement of your answer, do not refer to your chart etc. 

The answer will be quite short – no one should need two books. 

Should deal with s.12 and s.19 and what is attachment etc. just once at the beginning. s.10 can be dealt with at the start, but then may need to touch on it again b/c is a bit more issue specific. 
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Marshalling

Two SPs can work out K’s to change status, that was what subordination agreements were about.

Does not change priority rules, but changes how money is practically distributed. 

Marshalling is a general equitable doctrine and courts may apply it in the PPSA context to modify what would be the result under the ordinary priority rules. Marshalling will be applied only when equity finds it appropriate. 

Surrey Metro case

Sets out how marshalling works.

When have a competition between two parties SP1 and SP2 (in some cases can have 1 party that is not secured)

SP1  has SI in X for $500

SP2 has SI in X for $300.

X is only worth $400.

SP2 knows that they could lose out entirely because they are second in line.

But if SP2 can show that SP1 has other remedies via other property, then SP2 may be able to convince the court to leave X for SP2. Say SP1 also has SI in Y and Z which are each worth $1000. Then the court may say that SP1 must use Y and Z first, and that would leave X for SP2. 

Normally it is the SP that decides what collateral to realize on, marshalling changes that. 

So marshalling is when the senior SP is over secured and the court can have the senior SP realize on other collateral with not much extra inconvenience to the senior secured party.
Y and Z do not have to be PPSA items, could be land. 
It may be that land is much more difficult to realize against, and so court may not force SP1 to realize on the other collateral. 

Marshalling has not been used that much in Canada under the PPSA. 

SP2 has to show that there is no possible detriment to SP1 in having SP1 realize on the other collateral. This means that SP1 must be in a position to realize on its interest now, if there is no default against SP1 and they cannot realize on the collateral, then the court won’t order that SP2 can recover against X b/c then it may be that later when SP1 wants to recover against Y and Z, they are then insufficient, and then SP1 has given away his right to X, and so SP1 suffers even though it was originally the one in the lead. So equity will not give marshalling unless both SP1 and SP2 are trying to recover on their collateral at the same time.

Will not order marshalling if it is to the detriment of a third party. 

SP2 must act in timely fashion if wants to get marshalling. 

SP1 and SP2 do not both have to be secured parties. Commonly “SP2” is actually a TEIB representing unsecured creditors. 

With subordination agreements you can predict in advance how these will apply. With marshalling it is impossible to predict what will occur until there is a default. So cannot speak about marshalling unless it is established there is a default, it would be a waste of time to do so b/c do not know who is owed what, what is the current state of the different collateral and whether it is fair to expect SP1 to rely on Y and Z. 

Shedoudy v Beverly Surgical

Is very generous to SP2. 

Senior lender had interest in two funds, but the interests were actually held by two separate corporations that were closely associated. The court lifted the corporate veil and said that it was effectively the same person that held both interests.

Also there was no default against the senior creditor, so this was even more controversial b/c lots of things could have happened to harm the senior lenders interests, and then it may have been worse off which is not supposed to be possible if are going to award marshalling. 

Tracing and marshalling are linked, both are equitable. We saw with tracing that the courts under the PPSA ignored some of the equity requirements for tracing and it is possible that they will do the same with the requirements for marshaling. 

Review of s.35(8)

Two debtor problem. 




D1






D2

Day 0 SP0 takes APAAP from D2, and registers
Day 1 - SP1 takes SI in X from D1, registers 

Day 2 - Advance by SP1 to D1

Day 3- Advance by SP0 to D2

------------------------------------Day 5, D1 transfers X to D2 ------------------------------------

Day 7 - Advance by SP1 to D1

Day 8 - Advance by SP0 to D2

Day 10 - SP1 gets knowledge of the transfer. 

Day 18 - Advance by SP0 to D2

Day 20 - Advance by SP1 to D1

Day 25 – 15 days after SP1 got knowledge. 
Day 30 - Advance by SP1 to D1

Day 35 - Advance by SP0 to D2

Day 40 – SP1 re-registers against D2.

Day 45 - Advance by SP0 to D2

Day 50 - Advance by SP1 to D1

s.35(8) would say that SP1 would beat SP0, except to the extent of advances made by the SP of the transferee (SP0) in the hiatus (which starts after 15 days SP1 gain knowledge and ends when SP1 re-registers).

So under s.35(8) SP1 loses for advances made by SP0 to D0 after day 25 and before day 40.

SP0 advance on day 35 is the only one that was made in the hiatus. So this does not mean that SP0 takes priority for that advance, just means that s.35(8) does not give priority to SP1. We have to look at another rule to see who has priority, and it is the residual rule, so ask who filed first regardless of who they filed against? ( SP0.  So SP0 would win for the day 35 advance. 
So SP0 takes for day 35 advance, then SP1 takes for its advances (and can tack on as much as it wants), then SP0 takes for its other advances. 

So SP1 must act proactively and register if it wants to protect their interest. 

If SP1 never got knowledge then hiatus never starts. 

If SP1 had registered first, then would take priority for the day 35 advance as well.

Remember that s.35(8) only applies where both SP’s were in existence before the transfer of the collateral from D1 to D2, and advances were made after the transfer. s.51 applies when new parties took SIs after the transfer of the collateral.
s.51

s.51(1) does not provide a general rule like s.35(8) does. s.35(8) always applies when D1 transfers to D2 and will give SP1 priority for certain advances. s.51 applies only when specific circumstances exist. Even if new parties take after there has been a transfer from D1 to D2, s.35(8) may not apply.  

s.51 allows some people who take SI’s in property after the transfer from D1 to D2 to beat SP1. 

s.35(8) is about which advances beat which. S.51 is about which people beat which. If you are a person that beats SP1, then you can tack away and they will all beat SP1. 

We need to know if SP1 consented to the transfer of X from D1 to D2, or whether they only later learned of it. 

If neither of these apply, then s.51 does not apply at all – SP1 must have consented or learned. 

If SP1 consented, then s.51(1) applies (unlikely). If SP1 did not consent, but learned, then s.51(2) applies. 

Consider s.51(2) first i.e. assume SP1 learned, say on Day 10.



D1






D2

Day 0 SP0 takes APAAP from D2, and registers

Day 1 - SP1 takes SI in X from D1, registers 
------------------------------------Day 5, D1 transfers X to D2 ------------------------------------


Day 8, SP8 takes perfected SI from D2

Day 10 - SP1 gets knowledge of the transfer. 

Day 16, SP16 takes perfected SI from D2
Day 25 – 15 days after SP1 got knowledge. 
Day 32, SP32 takes perfected SI from D2 

Day 40 – SP1 re-registers against D2.
Day 45, SP45 takes perfected SI from D2

Ignore (b) for now. We will merge (c) and (d) [I think he said that we would not deal with the “other than a SI” part of (c), so we just read (d) into (c)].
There is a 15 day grace period, but is not a true one like the one in s.35(8) b/c if SP1 does not act by the end of the grace period, then new SP’s that perfected in the grace period will beat SP1.
If SP1 is in competition with someone whose interest is given by the transferee (D2) after the 15 days, but before the re-registration by SP1 against D2, then SP1 is subordinate to that person. So SP1 will be subordinate to SP32. This is by application of s.51(2)(d)

SP1 loses to SP32 for all advances that SP32 makes, even after SP1 registers against D2. This is why s.51 is different to s.35(8) which allows SP1 to be back on top for advances after SP1 has re-registered. 
SP1 also subordinate to a party who perfected in the 15 days after SP1 got knowledge if SP1 did not re-register in the 15 day period (in this case day 10 to 25), so SP1 loses to SP16 – s.51(2)(e).

So in this case, b/c SP1 did not re-register until day 40, SP16 beats SP1.

[If SP1 had re-registered against D2 on day 17, then SP16 would no longer be within s.51(2)(e)].

So we see that the 15 day period in s.51 is quite different to that in s.35(8). s.51 does not cover advances, but defines the rule between two parties. 

There is no overlap between s.35(8) and s.51 – that is impossible because s.51 only apply to SP’s that got their SI after the transfer D1 to D2 and s.35(8) is designed to assist SP’s that had their interest before the transfer.  So they are aimed at different people, and you can only be one of them at a time. [Not true, if you got your SI before, but only perfected afterwards, then s.35(8) and s.51(2) may both apply – I think].
To take advantage of any priority rule, you need to ensure that all requirements are met. So you cannot rely on s.51(2)(e) until the end of the 15 days. But in real life, things don’t happen that fast, so waiting is not an issue. But on exam, if the evaluation day is before the end of the 15 day period, then we cannot rely on s.51(2)(e). 

Here SP8 beats SP16 b/c of s.35(1)

SP1 beats SP8 b/c of s.35(1)

SP16 beats SP1 b/c of s.51(2)(e) – remember SP1 only re-registers on day 40.

So there is a circularity problem. 

SP45 and SP8 do not fit into s.51(2) b/c they are not in the critical periods defined by the rule. 

s.51 ceases when there is re-registration against D2 by SP1. 

SP8 perfected before the knowledge.

s.51(1)

Similar to s.51(2), but the 15 day period starts at a different time i.e. at the time of transfer. 
This is when transfer was with the prior consent of SP1 (can be implied consent – remember the rule for implied consent to transfer inventory). SP1 could have consented in advance and may not know about it when the transfer occurs. 

Under s.51(1), SP8 would beat SP1 – assuming SP1 still only re-registers on day 40.

If SP1 reregistered in the 15 day period then s.51 would not apply at all – this is true for s.51(1) and s.52(2)
s.51(2)(b)

If SP has knowledge of the new name of the same debtor i.e. not a new debtor, but D1 changed is name and SP1 gets knowledge of the name change. Then s.51(2) applies. Again SP1 must re-register against the same debtor in the debtor’s new name. This is a common things i.e. debtors change name frequently. 
Question

There was a question in class about whether the PMSI super priority rules may apply in a given situation, and then the s.51 rules also apply in the situation, and then how do you know which rules to apply, especially if they give different results. 

First Mac said that the PMSI rules will not apply where the SI’s were given by two different debtors. So such conflicts will not arise for s.51, except with the name change part of s.51(2) b/c there the SI is given by the same debtor who has just changed his name. 
Then the rule is that you apply the rule that is more specific ahead of the one that is more general. The problem is that in this case both sets of rules, the PMSI rules, and the s.51(2) rules are both pretty specific. 
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Sale or amalgamation by the debtor (not on exam)

D1 has SP1, SP2 and SP3

Then transfer of X from D1 to D2.

Then D2 has SP0, SP4, SP6.

s.35(8) protects SP1 from SP0.

But what if there is no sale, but the two debtors merge / amalgamate. 

In the USA there is always a deemed taking over – do not have pure amalgamations, just take overs where one of the previously existing parties still remains. But in Canada we do allow “true amalgamations”, and there is a new party that emerges and both old parties end.

How are the priorities sorted out after the amalgamation? Cannot use s.35(8) or s.51 b/c they are based on transfer of collateral and on at least one of the previous parties still existing.

There is no easy answer for this – PPSA is not designed to cope with this problem. 

The new Cumming book has a chapter on this. 

The law is very unclear in this area – no clear answers. 

Transfer of security by the creditor

Common issue, but does not cause many problems. 

We have looked at where the D transfers collateral to another D, and also at accounts where one SP transfers a SI by transferring the account, but aside from accounts, SIs are transferred all the time. 

The new SP who purchased it just steps into the shoes of the SP that sold it. 

Car dealers often sell their SI that they have taken under car sales K’s. 

If there is a transfer of collateral from one debtor to another, then the SP must re-register, but if there is a transfer of a SI, you can register the change in the registry (s.45(1)), but you do not have to re-register, and nothing turns on it.

A party searching the registry will just ask the old party, and the old party will direct the inquiry to the new holder of that SI. So no harm is done. For efficiency, parties often do register in the name of the new SI holder. 

What if transfer your SI to another SP who is also already a SP from the same debtor. 
i.e. consider that have the following SP’s in order of priority:

SP1

SP2

SP3

Consider if SP1 sells its SI to SP3.

Then SP1 is only selling the rights associated with the SI it sold. The buyer’s (SP3) existing rights are not improved for its existing SI (SP3), but all new advances would be tacked onto the better interest i.e. the one that was just purchased from SP1. Some say that SP3 can tack the previously given advances onto the new SI that was just bought from SP1, Mac thinks this should be allowed. So Mac says that the existing holder (SP3) should be able to jump up the ladder and tack it all on to the SI that it just bought from SP1 – but the authority is that you cannot tack the old advances onto the good interest just bought, just advances from now on. 

Default and remedies

Remember a SA is just a contract that creates a property interest. 

The PPSA then tampers with property rights that would otherwise exist at CL. 

Really the PPSA just changes the application of nemo dat. 

The creditor aspect is how you use that property right to actually pay yourself for the obligation that was owing i.e. the reason you took the SI. 

Consider a creditor that has the SI and is owed money, and there is a default. 

Most of the steps for the remedies are straight forward. 

There has to be a default in most cases, but not always, before you can invoke your remedy. Remember that with accounts there is the option to start getting paid back as soon as the D becomes the account creditor, even if the D has not defaulted. 

Generally under the PPSA the intention is not to use the property interest that is taken unless there is a failure to pay according to the repayment scheme agreed upon. 

So what is a default? What is a default is a matter of K between the parties. 

Failure to pay, failure to pay on time, failure to pay another party (even if that other party waives the default), the SP is feeling nervous, failure to pay taxes, bankruptcy, receivership etc ( it is up to the parties. 

If there is a default, the SP does not have to act, but waiving too much could create promissory estoppel – but that is just K law. 

s.1 has a definition of default. Is not that helpful and just defers to the parties to decide what is a default. 

See s.56(2).

If the D is in default, then the default will always be for a particular amount. 

The SA will set out payments in intervals. Then if there is a default you have to look at which amounts were not paid. 

Say will be paying $500 is $100 installments – first one paid, second one not paid, waived, then paid, then third one not paid, and then this time the SP says that the default is not waived. The default is only $100 at this stage. So at this stage you can only use the collateral to pay you that $100 that is in default so far. So always have to ask how much the default is for. 

Then you have to go through the default procedure again for subsequent amounts if there is another default. But the SP does not want to have to seize collateral again and again – expensive. 

So the SA will have an acceleration clause in it – which says that default in any payment makes the entire remaining debt due and payable, so then will be in default for the entire $300 remaining. 

The use of acceleration clauses is party governed by equitable considerations.

See s.16 of the PPSA, but it just codifies the law of equity ( must believe in good faith the chance of payment is imperiled and that the collateral is in jeopardy. This is an easy test to satisfy, so not much of a hurdle.

There are difficulties with acceleration clauses for consumer goods. We leave consumer goods to the end b/c they are a bit weird, previous legislation has been carried over into the new act and affects consumer goods.

Remedies when have default

Now consider if there is a default

You have remedies under the statute and under the SA – the SA can provide remedies, but we will focus on the statutory ones.  Also, courts tend to treat contractual remedies like they are statutory, and read in the limitations on the statutory remedies into the contractual remedies. So there is normally little point in drafting contractual remedies to avoid the procedural constraints of the stat remedies, the court will just read in those same procedural constraints into your K remedy.

There may also be CL remedies. The CL still applies, and this applies to remedies as well. 

Can distinguish between remedies as a SP, and remedies that you have as a creditor. 

You can still sue as a creditor for the debt, you do not have to rely on your status as a SP. 

Remedies are generally cumulative – you can use more than one at a time or consecutively. 

If there is a default, then the SP will generally first use its secured remedies, and then resort to other remedies for the deficiency i.e. sue for the rest of the debt which the SI did not cover. 

There are really only two remedies under the statute: sale and foreclosure ( Sell the collateral to get $, or take the collateral and keep it as payment for the obligation. 
For both of these, start with repossession. Repossession is not really a remedy itself, it is just a step towards a remedy. 

Then have to give notice of intention to apply remedy – again this is not a remedy, but is a CL requirement before you can get your remedy. 

Appointment of a receiver is another step towards getting a remedy – the PPSA does deal with this although receivers are appointed in non PPSA contexts. 
Only have receiver appointed if it is a corporate debtor. 

Apart from repo, sale and foreclosure, the above steps are steps that that any creditor must take when they want a remedy. The appointment of a receiver can be done by any creditor, is part of corporate law, but lots of receiver law is now found in the PPSA, even though non-secured parties often have to use it. 

So assuming there is a default, must consider which remedy i.e. sale or foreclosure you will rely on. 

You may want to put someone in control of the debtor while you decide what remedy to use – this is when you would appoint a receiver. A receiver takes over the financial affairs of the debtor and may run the debtors business and try to revive it (that is when have a receiver manager – will have quite broad powers), or may just wind up and distribute the assets. 

Anybody who has a financial stake in the D can have a receiver appointed, do not have to be a SP. The appointment of a receiver is not really a remedy, it is just a change in who is in control of the D. 

Are 2 ways to have a receiver appointed: 

1. The first is by contract ( SA may say that SP (or even a non secured party who is just giving a regular debt) can appoint a receiver of its choice upon default. 

2. The other way to appoint a receiver is to have the court do it. Anyone with an interest in the debtor can have the court appoint a receiver. Even if you have a K right to have a receiver appointed, you can still ask the court to do it. 

The problem with #1 is that if you make a mistake, and did not actually have the right to do it at that stage, then will be a breach of K, and the receiver may be liable for conversion, so receiver may want the approval of the court anyway. 

The statutory sections are quite long, but quite simple, so we should read them ourselves. 

s.64 sets out the requirements for receivers – this is not secured transactions law, is just general law, but has been put in the PPSA. 

s.65 sets out what the receiver must do. 

s.66 allows for the court to answer questions from a receiver – this is for court appointed or contractually appointed receivers. 

White Cross Properties

Shows that it can be hard to convince the court to appoint a receiver.

There was a K right to appoint receiver, and the D was in trouble, but the court said that the D’s troubles were not bad enough to appoint a receiver. The creditor could still have gone ahead under contract, but may have struggled to find a receiver who was prepared to act. 

The court will consider the same type of issues as they do with acceleration clauses e.g. is the collateral in jeopardy. 

Whether there is a receiver appointed or not, the next step is to rely on your secured status, but should first deal with notice. 

Have to give CL notice in addition into the PPSA notice.

If you are a SP then you must decide which parts of the statute applies to you – are you a true SP, or a deemed SP and so s.55(2) says that part V does not apply to you. 

CL notice

This is a general requirement placed on all creditors. 
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Can take steps after default to put the D into receivership, relying either on K right to do so, or on a court order. 

When the debtor is not a corporation, you cannot put them into receivership, but you could maybe concoct analogous contractual rights. 

Statutory remedies (repossession followed by sale or foreclosure) are the main ones, but there are also CL and K remedies.

Is a CL requirement for notice before can repossess, even if you will be applying the statutory remedies. 

The rights and remedies are cumulative – s.55(3).

Rights and remedies are discussed in s.56.

s.56(2)( says “only”, but then what it says you can do is actually very broad. So there are actually a broad number of options. 

But still have to give CL notice, although it is not even mentioned by the statute, before the creditor takes action, to the D stating that there has been a default, that a particular amount is owing, and what the creditor will be doing if payment is not made. Aside from stating the breach and the amount owing, issue as to how much time the D must be given before further action is taken. Lots of case law on this. 

Waldron case

Discusses issues of notice, and shows that you can draw on non PPSA cases when dealing with notice.

Are two views:

· Need long notice – a few days.

· Only need to give short notice – just one or two days. 

But you have to give the D a realistic and reasonable chance to pay, considering who D is, what is owned, and what the collateral is.

If the D is in dire straights, then need to give only short notice b/c not likely to improve. But then the other view is that should only give short notice b/c longer notice will not help if they are in dire straights, they only deserve a short second chance.

Assuming that the above CL notice is given, and have waited the time you specified in the notice, then you move to the PPSA remedies.

Step one is the right to repossess (seize) the goods ( s.58(2). This is not really a remedy yet, just a step towards it. 

s.58(2)(b) allows for constructive repossession in some cases. 

Then you have to decide between the two actual remedies: sell to get the money, or foreclose. Selling is more common. If you foreclose then you have to have somewhere to put it – bank does not want a backhoe. If you “keep it”, then you can still sell it. 

But if you foreclose and keep it, then other parties can object to your holding it, and can force a sale. Another reason is that if you foreclose then the indebtedness is ended ( the foreclosure satisfies the obligation, and if you have a deficiency, then you cannot sue for it, or seize more collateral. So for this last reason especially, foreclosure is not common, unless is an account or something that has direct money value. But taking an account is not actually a “foreclosure”, so can still pursue the deficiency. 

Sale is more common ( s.59 and s.60.

s.59 ( after seizing, can sell it as is or fix it up a bit. 

s.59(3) ( can do public sale or private sale. Public sale is probably better. 

s.59(5) ( can delay disposition. 

s.59(6) ( must give notice of the disposition (this is not the CL notice that must happen before repossession, it is a separate notice that occurs after repossession, this second notice is governed by the statute). Must give this statutory notice to D and to SPs with subordinate interests. 

SP1

SP2

SP3

SP4

Say SP2 seized and wants to sell – must give notice at least 20 days before to the D and to SP3 and SP4. The notice must have the information in s.59(7). 

(g) ( Must say that unless the collateral is redeemed it will be disposed of. 

So then the disposition is conducted ( the party that seized the collateral organizes the sale, and they may actually buy it at a public sale under s.59(13), but must be about FMV i.e. must be reasonable. 

(14) ( When sell to the purchaser for value, then that purchaser takes free from the interest of D and the interest of those subordinate to the D – so will take free of SP2, SP3 and SP4. SP1 still has an interest. SP2 has to give notice to potential buyers about SP1’s SI under the SoGA. 

s.28(1)(a) does not operate here, else SP1 would have no notice, and would lose his interest. 

The proceeds from the sale are not “proceeds” b/c they do not go to the debtor, the D does not have an interest in the sale money.

The third party takes free of SP3 and SP4 SIs even if SP2 did not give them the proper notice i.e. the 3P can still rely on s.59, but then the parties that lost out can claim against SP2.
In reality a 3P would not want to buy knowing that SP1 still has a SI, b/c of the doctrine of tacking. 

But default against one SP is normally default against all – so SP1 would have a default and would also be sharing in the sale money. But theoretically – SP1 will waive the default, but then SP2 will likely pay off SP1 as part of the sale transaction. Or SP1 could subordinate to 3P, but SP2, under the SOGA, must still reveal subordinated interests when he sells. 

When there has been a sale and now have money ( 

s.59(2) says that first pay expenses, then pay the party that did the sale i.e. SP2, then apply s.60.

s.60(2) ( first pay SP3 and SP4, and then finally some money will go back to the debtor, now it will be proceeds i.e. is from a dealing with the collateral. 

When you share the money to SP2, SP3 and SP4, you have to apply the priorities under the act – SP2 cannot just take all of its claims, must take in order. 

What if sale is defective, say for lack of notice?

All sales must be conducted in commercially reasonable manner ( must get as much from the sale as you can. SP3 and SP4 will be watching closely, and the TEIB for the D who wants the left over. 

The act does not say much about the sale, but there is lots of litigation about whether sale was commercially reasonable ( very fact driven ( Copp v Medi Dent. ( considers commercially reasonable. 

Did you advertise, do valuations (may need more than one valuation, especially if a private sale), did you clean up the item to help the sale etc. Must be reasonable. 

These are especially critical if it is a private sale. Make sure you get a valuation. Should be clear who is doing what, so can sue them if they do not get that requirement done. 

So what if the notice is defective, or does not give enough time, or do not sell in a commercially reasonable manner ( it depends on what actually occurred and when it occurred.

There are three possible recourses. 

1. Injunction 

2. Damages 

3. No deficiency. 

You may be able to stop the sale before it happens if notice defective ( injunction, but third parties may have relied on the notice, so equity may not allow the injunction. 

For damages you may be able to show that the market value was more than the price obtained, the difference would be the damages. 

There is a statutory amount you can claim for breach, but is normally only about $500, so is not that useful. 

Donnelly

Court gave order for no deficiency. 

Ford Motor

Court gave order for no deficiency. 

No deficiency ( Court may order that the party who caused the breach will not be allowed to rely on its SI or sue for the amount that is still owing. 

Say SP1 was paid off, SP2 did not give proper notice, then SP2 may be prevented from having access to the other collateral. But this is unusual, b/c SP2 probably seized a whole lot of collateral at once, so saying that cannot go after more will not really apply. 

Normally remedies the SPs have are cumulative, can seize and sell, then sue for the rest. Unless you are SP1, you probably will not recover fully from your SI, will normally have to sue for the rest. 

If there was still value in the collateral, then D is less likely to be in trouble in the first place, so this is why generally SP’s will not be fully satisfied by their SIs. 

If SP2 is suing for the deficiency, then they have no special status, will be competing with the other unsecured creditors claiming through the TEIB. 

That is the end of sale as a remedy. 

Foreclosure

s.61 deals with foreclosure.

SP may propose to take the collateral in satisfaction of the obligation secured by it. 

Have to give notice, to the same people as above, the D, and those with subordinate SIs.

Statute does not say when have to give notice, but must be before you foreclose. 

An objection can be made under s.61(2) within 15 days, and then SP2 has to sell, and cannot keep it. 

Then you go back to s.59, and now have to give your s.59 notices. 

If there is no 15 day notice, then the SP2 is deemed to have elected to keep the collateral, and has it free of the interest of the D and the SP3 and SP4. 

But SP1 could still come along and seize.

So SP3 and SP4 will likely object – will be suspicious of the fact that SP2 wants to keep it.

If SP2 wants to keep it, they could try and fight to keep it under s.61(6) – can ask for proof within 10 days – then the court will decide if SP3 or SP4 or the D has a valid objection. 

s.62 ( under s.59 and foreclosure you have to give notices that must contain certain information, e.g. that the parties (e.g. D) are entitled to redeem the collateral if you act before foreclosure. s.62 elaborates on this.

s.62(1)(a) ( Can redeem the collateral by tendering fulfillment of the obligation the collateral secures. This will restore the collateral to the D, by paying SP2 whatever SP2 is owed. 

It pays the obligation secured by SP2’s SI. 

But the D actually getting the item back is rare. 

This redemption can occur whether there is an anticipated sale or foreclosure (s.62(1)). 

You could hold the collateral for a long time before you give your 20 day notice. There is no statutory limit on how long you can stall for, although s.59(5) says that you can stall. But if you keep it too long or treat it too much like your own, then you may be deemed to have foreclosed, and then you will not be able to sue for the deficiency, and may be liable for damages for not giving the right notice for foreclosure. 

So is a tricky issue how long you can keep it for.

Angelkovski

Court said that the SP was treating the goods as their own. 

The SP was actually using the item for its restaurant.

But the SP had not sent the statutory notice, and so the court said that they could not have foreclosed if they had not sent out the notice – so here the SP actually benefited from the lack of notices, even though notices are supposed to protect others. 

This case was criticized. 

Inland Kenworth

This case says that if you are stalling, then should be foreclosure even if you did not send out the notice, and you should be deemed to have elected to forgo the deficiency. 

This area is very factual. 

Bank of NS v Sherstobitoff

Not examinable.

Is about the procedural requirements for what notice you have to send and what it has to say – shows that the requirements are J specific, this case does not apply in BC. 

s.56

s.56(2) said that if there is a default, then you have specific remedies. 

s.56(3) ( no provision can be waived or varied by agreement. So you have to meet the procedural requirements and the D’s rights cannot be compromised by K. 

s.63 ( there is a chance under the statute to have the court change some of the procedural requirements under the PPSA. This section gives the court broad scope to make orders. 

“court” means BCSC. 

s.69 ( sets out the consequences of non-compliance, again the court has flexibility. 

So the parties cannot change the process of the statutory remedies, but the courts may.

But the parties may be able to create some K remedies, but the court may read in procedural requirements, and the court may tamper with the way the statute works – so can be complex issues.

Andrews and Trotchie v Mack Financial. 

K between SP and the D that allowed for right of repossession that did not impose the statutory procedural requirements. 

Court said that you cannot make K remedy that is like the statutory remedies, but does not have the procedural protections. 

D wanted the court to refuse repossession at all, despite there being a default and so the right to repossession under the act.
Note repossession and seizure mean the same thing.  

Court said that if the K remedy is similar to the statutory remedy, then the procedural protections under the statute will be read in, but you can still make K remedies. 

Court said that it was inappropriate to make too many modifications to the remedies set out by statute (i.e. should be constrained under s.63) and if agreed with the D in this case, that would deprive the SP of its remedy – so court would not disallow repossession. 
Is quite rare for parties to make a K remedy – but can do it so long as they are not too similar to the statutory remedies. 

Debates about how proactive courts should be. Most judges are conservative – do not want to upset the balance the statute tries to create. 

s.69 ( sets out other things the court can do e.g. award damages. Are prescribed damages in the regulations. 

Osman Auction v Murray

Alberta case. 

Argument that there is an action for slander of title at CL, even though the statute does not mention it. 

SP had a registration that should have been removed b/c there was no more money owing. The D said that leaving the registration there was slander of title. Court agreed that that was a tort, and so awarded damages. 

So if there is a default then you have statutory and CL remedies. 

You do not have to proceed all at once against the collateral, but that is normally the case. 

If you go for sale and not foreclosure, then you can still sue the D for the deficiency. 

You can ignore your SI, and just sue for the debt as any other creditor would. 

The “seize or sue” approach is no longer applicable – under it you had to be careful which one you chose. It was a presumption and D could contract out of it to allow the SP to both seize and sue. Now under the PPSA you are only limited to one or the other if you foreclose i.e. that prevents the SP from suing. 

Under the act now, foreclosing on one collateral, means that you cannot go after the other collateral. So if you want to foreclose, make sure that you seize enough. 

Under the seize or sue method, the D would dump the collateral on the SP, and then say, “ok you have seized, now you cannot sue”. 

The seize or sue regime still exists for consumer goods. 

We will also look at two debtor problems, where one is a guarantor.  
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Statute gives the court discretion to change the remedies a bit, but not in a significant way. 

Main remedies are sale and foreclosure. But then can also sue as a regular creditor can. 

Parties will often use SIs and then sue for the deficiency, but they can just sue if that is what they prefer. 

SP may have remedies against more than one D. 

Two debtor situation:

In many cases the SP will get collateral from the D, but there may be other parties already there. 

Also D may have limited collateral. 

So often the SP will require that there is another D that will guarantee the obligation of the first debtor.

So you will actually have two secured transactions, and all the law applies to both debtors. 

· D1 gives SI in X, Y and Z. (Although, in some cases, D1 may actually have no collateral at all).

· D2 (guarantor) gives SI in A, B and C. 

There may even be a third debtor if D2 transferred A to a new debtor. They do not owe obligation to a SP, but they are a D b/c they now have A. 

The law of guarantee has nothing to do with STs, but should know that is hard to draft a successful guarantee contract & b/c of the law of guarantee, the guarantor may be able to evade the obligation to pay in many ways, but regular PPSA law applies to them. 

Side note on remedies.

s.28(1) ( there is a part of this provision that deals with remedies. If the SP enforces a SI against both the collateral and the proceeds, then you are limited to recover the market value of the collateral at the time of the dealing. 

So if have SP with SI in X, which then gives rise to Y. If SP is owed $1000.

There are three different times to value X.

· When SI attaches = 1200

· When X is dealt with (when X leaves the hands of the D) = 800

· Time of seizing X = 500

Say Y is worth 900. 

SP has a SI in X and in Y. The rule says that you can only use value up to 800 after you have sold X and Y. So if get more for them ($1400), you are limited to $800.

For the shortfall, the SP could still go after other collateral, but cannot rely on the X line of collateral and proceeds for more than $800.

BUT, if you just seize Y, then you could keep the entire 900, it is only when you seize “both” that you are limited. 

The rule does not apply if all you are seizing is proceeds, so if Y gives rise to Z gives rise to omega, then can seize Y, Z and omega and sell them all to get your $1000. There is a counter argument that each one is collateral and have to value it on the day of the dealing. 

If SP had taken APAAP, then could take Y as original collateral and ignore the proceeds aspect. 

This is just to do with remedies, does not relate to priorities. Just limits how much you can recover on a particular item of collateral. The remainder would go back to the D or be distributed to the subordinate parties. 

In reality, if the collateral has been dealt with, the SP will generally go after the proceeds, not the original collateral b/c there is a fear that the new owner will argue that they took free, then will be liable for conversion if you seized the original collateral. 

So under s.28 you may not have access to the full value of the collateral on the day you seize the collateral. The other situation in which you would not have access to full value is when you are tracing using the rules of equity and it is a mixed account. We will not have to apply the rules of tracing on the exam – will not have the numbers to do it, but may need to discuss it. 

Consumer goods

Some collateral could be consumer goods. 

If at the time the SI attaches it is consumer goods, then these other provisions apply. Remember it is when the SI attaches that is critical – s.1(4).
s.10(3) deals with CG ( are special writing requirements. 

s.13(2) ( allows for SI in AAP, but does not attach to AAP that is consumer goods. So APAAP, then D gets new property, but if it is CG then your interest will not attach. But could have a PMSI in the CG that the D got. But what if acquired as CG, and then later changes to equipment, then would the SI attach? Mac’s guess is that will still not attach, but if D is being tricky and just using it for a day or two, to free it, the court would probably look past that. 
s.30(3) ( detaches SI when they are bought as consumer goods. But this is limited to $1000, so not worth seizing anyway. 

s.50(2) ( if there is a SI registered and D pays off the debt, then generally the SP is not under an obligation to remove the registration, but could be liable to an action for slander of title. BUT if it is CG, then s.50(2) says that you are required to remove the registration when the debt is paid. 

Chrysler Credit says that if it is paid off, it could still later be relied on, so in this case you would go to the registry and remove the reference to CG. 

s.58(3) ( s.58 allows for seizure of goods if there is default, but then (3) says that if have paid 2/3 then you cannot seize them, but could seize other things, just not the CG. 

But CG are not often litigated, so unclear how these provisions will be interpreted, but b/c limits the rights of creditors, ambiguity will likely be resolved in favour of the creditor. 
s.62 ( notices are sent out before seize, but can redeem by paying the amount owing and normally this will include the amount owing b/c of the acceleration clause. But if ALL of the collateral is CG, then the D may reinstate by paying just the amount in arrears, without regard to the acceleration clause. 

If the consumer does not pay the amount payable (excluding the acceleration) then the SP can seize the entire collateral i.e. all of it. 

Will be a CG if “primarily” for personal or family use. But this is pretty grey, but not litigated b/c consumer goods are seldom worth seizing. 

s.62(2) ( D is not entitled to reinstate SA more than twice in 12 months. D can actually apply to the court to change this. 

CG is an area that is J specific – beware!

There are also CG provisions in the Business Practice and Consumer Protection Act ( not examinable. 

Remedies when have CG are quite similar to the normal ones.  But you can only use one of the remedies ( s.67. It does not change the nature of the remedies, but preserves the old seize or sue approach for CG. 

Generally under the PPSA you can seize or sue, you are not limited, but then s.67 changes this, but is a strangely worded section. Says that the SP may do a,b,c or d. 

s.67(2) says that if proceed under s.67(1) (a), (b), or (c) w.r.t. consumer goods (so can still go against other collateral), then D’s unperformed obligations are extinguished, so you cannot sue. 

s.67(10) ( if sue, then the SI in the goods is extinguished. 

If have SP taking SI in X that is CG from D. Problem is that when X is taken out of the store it is worth less, so don’t want to seize, so you sue, but then have no SI in it, so now you are a regular creditor, so get judgment, then sheriff seizes, now can seize X and some other things to pay creditors. But then you are breaching s.67(6) which says that when you get judgment and use the sheriff, then are limited to the gross amount of the value of the goods that were originally sold i.e. X.  So have to tell the sheriff to not seize X, but only to seize other things that the D has.

So selling CG, should consider taking SI in other property of the D – impractical though. So then may want to only give credit up to the depreciated amount that the goods will be worth after they are taken out of the store. 
s.67 only applies if your SI is in CG, and you proceed against those CG (s.67(2)). So try to not seize consumer goods when you seize from the grandmother that gave a SI. 

s.67(1) does not use the word sale, just refers to s.58 which covers seizure, but sales are probably covered, and later in the section sales are mentioned. 

The CL notice requirements still apply, and the s.61 notices still apply. 
If W, X, Y, Z and X and Y are CG, and the SP seizes W and Y, then can use the value from them, but if there is a shortfall then cannot go after the rest by suing, but you could seize it all at the start. But once you have seized even one CG, then you cannot sue.
Exam

One question.

2 hours and 40 minutes. 

May have a remedies aspect, if there is a remedies question, then it will be specific. 

Not responsible for the following sections:

2(2), 4, 5-8, 21, 22 (?), 27, 29, 31, 37, 39, 77, 78

Secured transactions questions:

Question:
How do we know that leases of land are not covered in “lease”?

Answer:
s.2 describes the application of the act ( only applies to security interests, and s.1 says what interest must be in if it is to be a security interest. 

And by s.4(f)(i).
Question:
For a Chattel mortgage, my class notes say:

The interest in the chattel is limited b/c can only be relied on if there is a default, and it is only recognized in equity, not CL.

Is that correct?

Answer:
Not sure, but he said that it is not really relevant whether it is recognised in CL or in equity, what is relevant is that can only realise on default, and that PPSA will define what rights you have.

Question:
Under s.10(4), an interest in “inventory” is only good while it is held as inventory by the debtor. Does the SP have an interest against third party and the debtor in the following situations on the critical date?

	
	Debtor
	Third party

	Take an interest in “inventory”, then it is moved out of inventory.
	Yes.


	No, b/c of s.10(4)

	Take an interest in “inventory”, then it is moved out of inventory, and then back in before the critical date. 
	Yes.
	No?

	Take an interest in “APAA inventory”, then it is moved out of inventory.
	Yes.
	No, b/c of s.10(4).

	Take an interest in “APAA inventory”, then it is moved out of inventory, and then back in before the critical date. 
	Yes.
	Yes, it is now inventory regardless of what happened before.


If moved out of inventory but the debtor still holds the goods as “equipment” and no other party has an interest in them, can the SP still seize them. 

Answer:
I did not ask him this, but I think that the table is correct, and the answer to the final question after the table is “no”.

Question:
You were drawing a distinction between the wording in s.43(6) and s.43(7), saying that s.43(6) leaves discretion to the court, but s.43(7) does not. Are you saying that under s.43(6), even if there is a seriously misleading error, the registration may be not “invalid” but only that the validity is affected?  Is validity binary or a continuum, can validity be affected w/o being invalid. 

Answer:
Against any one party it is binary, but the interest may have different validity against different parties.

Question:
Confirm that the following conflicts cases are not examinable:
Juckes v Holiday Chev Olds (111)

Re Searcy (113)

Advance Diamond Drilling v National Bank Leasing (115)

Answer:
Not examinable.

Question:
What is the priority rule that says that regular UC beats SP with unperfected SI?

Answer:
Well and UC does not have any rights against particular property until he gets judgment and the property is seized ( s.20(a). 

UC would have “rights” when a TEIB is appointed.

Apart from these two situations, there is no case in which a regular UC would have rights to beat a SP.
Question:
What happens if two parties do something on the same day.

Answer:
Whenever you register you are given a time and a number, so there is no chance of two things happening at the same time. 

If there is an X day period, then the clock starts ticking at the time that is assigned when you register, so will expire X times 24 hours from that time, even if that is the middle of the night or whatever. Count all days, including Sundays b/c computer system still available on Sundays. 
Question:
If there is a default can the SP always seize the property, or will the SI sometimes be too insignificant to allow seizure?

Answer:
Will deal with this when we come to remedies, but you can only seize when the security agreement says you can i.e. the breach must be bad enough.

Question:
The inventory losing its SI, only applies if you called it “inventory”, if you called it APAAP, then the SI continues even if taken out of inventory.

So assuming it was called inventory, if it was moved out of inventory and called equipment then SP would lose the SI, but what if was not “moved”, but swapped, say for money, then the SP would not have a SI in it, but would they have a SI in the proceeds that the debtor obtained from the exchange. 

Answer:
Yes, even if moved out of inventory, if was swapped for proceeds then you can go after the proceeds, although not after the item that is no longer inventory. 

Read s.10(1) with s.10(4) ( s.10(4) will only give the SP the right to the inventory itself when the inventory is still in the possession of the D. So this is when the SP and the 3P are competing for the inventory in possession of the D. But the section says that the 3P wins w.r.t. the item as soon as the item is taken out of inventory. Can see s.10(4) in two ways – gives the SP rights against 3P when the item is still in inventory, or deprives rights against the 3P when it is taken out of inventory – the second way makes more sense b/c normally SP would win against 3P, but there is an exception for inventory. 

Question:
If you are trying to trace funds, and the account then goes into overdraft, and then comes back into the black, is there a SI in any of those funds ( does the water tank analogy work and can say that all the traced funds have flowed out. 

Answer:
Yes, this is correct.  Note that CL rules of tracing use FIFO.

Question:
Would you mention proceeds in either the SA or the FS?

Answer:
You would not bother to mention it in the SA b/c of s.10(5).

You would mention it in the FS b/c of s.28(2).

Question:
Given the ability to tack, why is it that any SP would be happy to be in second place?

Answer:
Well you could have a PMSI in second place, and your PMSI would actually beat the person who perfected before you. But more so b/c of subordination agreements. In such an agreement SP1 may promise SP2 that it will let SP2 win, even though the register says that SP1 is ahead. But also, SP1 may give D a subordination agreement which D can use in giving SP2 a SI, and the statute binds SP1 to it even though there is no privity of K between SP1 and SP2. 

Question:
For tacking, do you do it item by item?

Answer:
Yes, remember that even for collateral you do it item by item, even if an APAAP was taken. Although for APAAP the exercise is quite theoretical b/c the result will be the same for many items.

Question:
What is the relationship between remedies and priority? 

Answer:
Remedies and perfection are distinct concepts. Do not have to perfect to take advantage of the remedies. Perfection is all about priority, not really about remedies. Anyone can apply for the remedy, but that may not help them b/c who gets what is defined by priority. So priorities are relevant to remedies, but not a precondition to application for remedies. 
Question:
If the D sells the collateral, then the SP can go after the collateral (that is fine), and can go after the money the D now has i.e. the proceeds (that is fine). But if the collateral passes hands a few times and in each case the interim owners now have cash from when they sold it, can the SP recover against each of those piles of cash that each interim owner had?

Answer:
I did not ask him, but I think that the answer is no! The definition of proceeds is such that the debtor must have acquired an interest in the personal property that is said to be proceeds. 

Question:
In discussing the Royal Bank v Wheaton Pontiac case you said that the car would still have been “inventory” even after the dealer went out of business, and so s.28(1)(a) would have been applicable to detach it.

Would it really be inventory if gone out of business?
Answer:
Well this case actually said that it was no longer inventory, but Mac confirmed that he thinks the better view is that it is inventory, even though transactions after go out of business are not in the OCB.

Question:
If you were a furniture manufacture, would sand paper be inventory under part (d) of the definition of inventory in s.1?

Answer:
Yes, Mac said that such items would come within the definition of inventory, even if this is counter intuitive. 

Question:
For s.35(8) (
Day 0 - SP0 got perfected SI in APAAP from D0.

Day 1 - SP1 takes perfected SI from D1 in X.

Day 3 - D1 transfers X to D0.

True of False:

· If SP1 never finds out about the transfer ( s.35(8) says that SP1 beats SP0 for all advances whenever made i.e. only the words before the except apply. 

· If SP1 finds out about the transfer on the day of the transfer, but never registers against D0 ( SP1 still beats SP0 for all advances made up until the hiatus starts (which is at the end of the 15 day grace period).
Answer:

True, True. General comment is that s.35(8) has quite a bit of ambiguity in it, and so you could rely on it to help you when you are in practice. 
Question:
[Question in my class notes at bottom of p56].

Day 1 – SP1 has perfected SI in APAAP from D1.

Day 2 – SP2 gets PMSI from D1 in “X that is inventory”.

When registering the FS and giving notice under s.34(2)(b), does SP2 have to give notice to SP1 i.e. do you have to give notice to someone who previously took an APAAP?

Answer:
Yes, do have to give notice to the SP that took an APAAP before. The strange thing about this section is that you have to give notice to those who registered a FS covering the inventory that will be covered by the PMSI, even if they have not got a SA that covers it – drafting oversight. 

Question:
I don’t understand the relevance of the words “other than a SI” in s.51(1)(a) and s.52(2)(c).

Answer:
Could be another interest given like a lease – strange the way they have worded it with the SI being almost like an afterthought in paras (b) and (d), but the SI is the main thing that we worry about, and just apply the time frame in paras (a) and (c) respectively. 

Question:
s.26 is it true that “temporary perfection” really means “temporary extension of perfection even though possession underlying perfection has been given up” 

Answer:
Yes. The wording suggests that even if D is not in possession of it for the 15 days, then you are still perfected for the 15 days. But 15 days is very short, and so you should consider filing FS – and then your perfection will remain backdated to the time you first took possession – This sux for a new SP who does not know that you had perfection by possession and on day 14 files a FS and thinks they are now in first place, but then you come along on day 15 and file a FS.  
Question:
When might your registration of your FS lapse under s.35(7) ( only if you set a time for it?

Answer:
This is really for the old requirements that said you could only file for up to three years, then there was a serious chance of lapse. But now that can file for infinity, this is less of an issue b/c most people file for infinity. But for consumer goods there are some cases where you will not want to file for infinity b/c there is a chance that you may end up being liable, so for consumer goods you may file for a shorter period and so this will be relevant again.

Question:
Should we be aware of s.30(5) to s.30(8)?

Is it true to say that s.30(1) is useless unless you fit it under s.30(2), (5) or (6)?

Answer:
We did not really cover s.30(5) to s.30(8)?

But the statement about s.30(1) is true – and for us you still have to fit into s.30(2) if it is a fixture b/c s.30(4) says that s.30(3) does not apply to fixtures. 

[Does s.30(4) mean that it cannot become a fixture at any time? ( consider the critical date, is it a fixture at that time – remember the nature of things change].

Question:
If D sells inventory, often the buyer will take free (s.28(1)(a)). But if D sells on credit i.e. retains an interest in it – then D has a SI in it, but do all of the people D gave SI’s to still also have an interest in it, or does the purchaser take free of all SI’s except for D’s new one?

Answer:
No, the purchaser can take free of everyone’s interest apart from the D that retained an interest. Remember that you can sell on credit w/o taking a SI – so don’t assume that D took a SI!
Question:
Can you amend a SA?

Answer:
You cannot amend a security agreement if it has been relied on by a third party i.e. estoppel would apply. But if you already have a FS registering an interest in APAAP (for example) from the D, then you can form another SA and it will be perfected according to that original FS, that will be the date of perfection – so you can always form a new contract (instead of relying on the old one) and rely on your original FS for setting the date of perfection. 

Question:
Under s.35(7), if there is a lapse, and then re-registration, does the re-registering party tack onto the original perfection date.

Answer:
The re-registration will be at some later date i.e. after the lapse. The register will show the original registration, the lapse, and then (within 30 days) the re-registration. SP1 will rely on the original registration for all advances, including those made during the lapse. It is just that another SP that SP1 was ahead of before the lapse, takes priority for advances made during the lapse. 

Note that the section says nothing of a new SP that did not have a registration before the lapse, so if they come along during the lapse and get a perfected SI, they would beat SP1, and could keep tacking. Can think of it i.t.o. fairness – fair for other previously registered party to still be behind SP1 for old advances, but new party has a right to be first b/c the register was clear when he checked. 

Question:
Is possession for attachment limited like possession for perfection is i.e. possession as a result of seizure is not valid for perfection.

Answer:
No, possession resulting from seizure etc. is valid for attachment, it is not limited like possession for perfection. So if seize your interest will attach, but not perfect. 
Question:
If you have an APAAP, and then take a PMSI, do you need to re-file a FS?

Answer:
No, there is no special type of FS for PMSI’s, your original FS is valid, but if it is a PMSI in inventory, then you may need to send notices. 

Question:
What is the purpose of s.35(6)(a) given that we have s.35(6)(b)?

Answer:
s.35(6)(a) is superfluous. To beat the people in s.20(a), you just have to fit into one of (a) to (e) of s.35(6). Everyone who is in (a) will also be in (b), so (a) is not really required.
Question:
Consider a scenario that invokes s.34(1) and a debtor name change in s.51(2), the question will ultimately be, which rules do we apply:

Day 1 - SP1 lends money to D1 to purchase a car for his business ( PMSI that is perfected.

Day 2 – D1 changes his name to D2.

Day 2 – SP1 gets knowledge of the name change. 

Day 20 – (18 days after knowledge) SP2 takes perfected SI from D2.

Day 21 – SP1 re-registers against D2.

Who, as between SP1 and SP2 wins?

Answer:
The problem is that s.51(2)(d) says that SP2 wins, and s.34(1)(a) says that SP1 wins. S.34(1) does not say that the debtor had to have the same name!

Should just identify this as an issue – I would say that the “any other SI” wording in s.34(1) is very powerful and so that should dominate. 
Question:
Want to clarify for s.19 ( if register FS on March 1, formalise SA on March 10 and interest attaches on March 10.

What is the date of perfection? 

Answer:
[I think March 1 ( s.19 says that are only perfected when all requirements are met, but the you back date to the filing of the FS to get the date of perfection].

Well in effect we can always backdate, but this is an issue under the PPSA b/c s.19 says that are only perfected when all is done. But then rules like s.35 are well worded and say that if you are perfected, then you can take the date of filing as the priority date, so it is actually s.35 that allows the backdating. But other rules, like the continuously perfected rules are not so well worded, and backdating under those is more dodgy.  

Question:
Is it true that have to consider the use the purchaser will put the item to if you want to know if it is bought as a consumer good?

Answer:
Yes, consider the use the consumer will put the good to.

Question:
F and G both have a SI in item Y.

F was perfected in Y before G perfected in Y.

$700 account arose from Y. 

Both F and G have proceeds interests in the $700 account, and their interests are not perfected. 

Is it true that their interests in the $700 account attached at the same time so they share rateably? What rule says this ( s.35(1)(c)?

Answer:
Yes, share rateably, attaches when the account is created, and s.35(1)(c) is the rule. 

Question:
s.20(c) ( [Royal Bank of Canada v. Dawson Motors - I accept that the case is wrong b/c the value was given when the promise was made on the 15th, and not at 13h00 on the 16th, when the money was handed over]

But what must happen before the SI is perfected ( giving value and acquiring the interest, or just acquiring the interest?  
Answer:
Read it in the common sense way, only have to acquire interest w/o knowledge before perfection, do not have to give value before perfection – but typically would give value when you take the item, so would have given value before perfection.

[Side note ( remember that for attachment you have to give value to attach, but here there is no attachment, the purchaser is not getting a SI, just purchasing it]. 

Question:
Is s.20(c) a key section for taking free i.e. check if the purchaser got its interest before the SP perfected?

Answer:
Well is kinda important, but is limited b/c SI does not detach, it is just subordinate, and only applies if the SP has not perfected. 
Question:
s.34(2)(b) ( when are giving notices so you can take the PMSI in inventory. 

Say the PMSI will hopefully be in item X.

Say item X is previously owned by FF, and GG has filed an APAAP against FF, but never against DD.

Is it true that you have to give notice to GG? [( so really you have to know where the PMSI item is coming from, and then find out who may have filed FSs covering it.]

Answer:
Yes, you have to give notice to all those who had a SI in the incoming item, X.

Note that there is an argument that if you failed to give notice to any one person, then you did not take a PMSI at all. But better view is probably that you consider the notice requirements on a party by party basis. 
Question:
How detailed does the notice have to be? If say “I expect to acquire a PMSI in the inventory of DD that is stamps” ( would that be sufficient. 

Answer:
Yes that would be sufficient, but just saying “PMSI in inventory” would not be sufficient. 

Question:
For taking free under s.28(1)(a) using the presumption for inventory ( does the “dealing” have to be in the OCB? What if D says “I will now keep that item of inventory for my personal use”!

Answer:
Is no requirement for it to be in the OCB, but cannot be a self dealing i.e. that is not a “dealing”, and is a bona fide requirement ( cannot just give it to a friend. Maybe a value requirement as well. 
Question:
When the item is seized by a sheriff, is it still inventory, or does s.10(4) apply to detach the SI?

Answer:
No then it will no longer be inventory, so s.10(4) would apply to detach the interests that were taken in “inventory”.

Question:
If I take a SI in “proceeds of manuscripts”. 

Does that mean I have a SI in proceeds that DD got earlier in the year?

Does that cover after acquired proceeds, or do you apply the presumption that D did not give away things not expressly stated?

Answer:
Generally you cannot take a SI in proceeds unless you had a SI in the original collateral. So you would not have had a SI in the original collateral that gave rise to the proceeds that the D has now, so you would not have a right to the proceeds that the D has now. Well then Mac kinda changed his mind about this one, said that maybe you could take a SI in just the proceeds, say if want a SI in income from licence agreement, but don’t want a SI in the licence itself. [Remember that rent or royalty from the collateral is proceeds]. But Mac said that taking a SI in just the proceeds is not really what he intended on the past exam, which is where my question originated. 
[Side note: if the consignor is taking a set fee, not a % of the sale price, then it is more likely a security consignment i.e. is like selling it but retaining an interest to ensure you are paid the sale price.

Also, if is a commercial consignment with no writing, then the consignor will have a SI that is not enforceable against the rest of the world i.e. is not attached w.r.t. 3Ps]. 

Question:
Are the following inventory?

· Cat – not really materials, so I would say equipment. ( Mac says equipment.

· Desk used in book selling business – I would say inventory? ( Mac says could be inventory b/c the desk is used up b/c it becomes worn out and then has to be replaced, but not too far off if say that it is equipment.

· Are racks or a counter inventory before they become fixtures – they are not really used up, and are not used at all in fact for those few hours? Are they equipment for those few hours? ( Mac says they would be equipment for those few hours, and SIs would attach. 

· Do the racks move out of inventory and detach the interest under s.10(4) when they are fixed? ( Mac says that if can honestly say that it was inventory before it became a fixture, then s.10(4) would apply b/c is very hard to imagine a fixture being inventory. 

· Ultra violet light used for stamp collecting – not really “materials” ( Mac says equipment, but if is moved in to the pile to be sold, then would become inventory on that day. 

· Cash register – not really “materials” ( mac says equipment. 

[Side note – remember that if SP takes SI in APAAP, then takes a SI in the fixtures].

[Side note – remember that under s.10(4) the SP loses his right against third parties when it moves out of inventory, but not against the debtor, so if the item is still in the possession of the D, but just not in inventory, then the SP will still have a claim].

Question:
If the purchaser does not take free of the interest of SP1 b/c knows that SP1 has told DD that the item cannot be sold free. Does the purchaser still take free of the interests of the other SPs SIs if the purchaser does not know about them prohibiting DD from selling free. 

Answer:
[I think so b/c s.28(1)(a) says “unless the SP …authorises”].

Yes the purchaser takes free of all other SI’s so long as does not know that it is a breach of the SA.

Question:
What if the SP promises to advance 3 sets of $1000 on the loan, then makes the first two payments, but reneges on the third payment ( Is the consequence just that the extent of the SI is less?

Answer:
The SI is not increased by the amount of the payments that are not made – there are no other PPSA consequences. There may be other contract law consequences. 
Question:
If you take a SI in “inventory and its proceeds” ( is that good enough to perfect the SI in the proceeds under s.28(2)(a).

Answer:
No, that is not good enough, unless of course the proceeds happened to be inventory, in which case s.28(2)(b) would apply. 
Question:
Bicycle T and U bought on credit by DD from HH on March 18

HH and DD finalised their written K on March 17. 

When did the SI attach ( when does D have rights in the collateral under s.12(b)

Answer:
[I would say March 18]

Well it would be when the D gets an interest in the collateral. There were cases on this. 

Question:
DD can buy on credit without giving a SI in the item!

“The FS [filed by HH] said that JJ took an interest in T and U and V and W”

Are we supposed to assume that b/c a FS was filed by HH, that DD actually agreed to give a SI in the items purchased, and that the terms of the SA match that of the FS?

Answer:
Raise this as an issue. Say that it is not clear if there is writing, and if not then s.10 would not be satisfied, and then the SP would be at the bottom of the pile (assuming D even still holds the collateral).

Question:
s.10(4) only applies when the collateral that is inventory stays in the possession of the debtor, but changes classification from inventory to, say, equipment. 

[s.10(4) is not a taking free section. It cannot be used as a means of taking free when the item is sold to a purchaser, b/c then it would always apply and you would never get into the s.28(1)(a) or s.30 situations for deciding whether the purchaser took free].

But what if the collateral is a bike, and the D rents it out for a few days, then is that an event under s.10(4) such that other parties lose their interest, or is it still held by the debtor as equipment.  

Answer:
Well the first statement is not entirely true. s.10(4) is quite broad, but only applies when the SA used the word “inventory”, then when the D sells it, then the SP will lose his SI. But if the word inventory is not used in the SA, then the fact that it was inventory does not mean that the SP will lose his SI. S.28(1)(a) applies when it is inventory at the time of attachment, regardless of what they called it. 

When s.10(4) applies then the SP will have no interest against 3Ps at all i.e. will be like there is no SA in writing. But SP still has rights against D, unlike with s.28(1)(a) where the SP loses its interest entirely. 

Question:

If take a SI in “all property” or “all personal property” is that good enough?

Answer

Under s.10(1)(b) there are 3 ways to describe the property in the SA: (i) describe by item or kind, (ii) “APAAP”, and (iii) “APAAP excluding…”.

Mac seemed to say that “all personal property” would be good enough to fit into (i), I question this. He did not comment on “all property”, but that seems even less likely to fit into (i) ( discuss it as an issue. 

Side note on s.34.
Note that it is only applicable to competitions when the SI is given by the same D. So if property goes out to another D, and that D gives a SI, then your PMSI is useless. Although it is good for competitions against those who took from the same D (the first one) that you did. 

Side note on s.26 and s.28

What if SP has the inventory, then gives it to D (but before he did he had the SI and had perfected by possession under s.24), then he will be perfected for 15 days. 

But what if on day 2 the D sells it, then does the s.28(1)(a) presumption that inventory is taken free apply, or is SP still perfected for another 13 days?

(  Mac says that if there was a conflict with s.28, then s.26 would beat s.28, but that there are strong arguments going the other way. 

I would say that the SI is still perfected (s.26), but is detached, so the SP would lose the same way he would if the perfection is by way of FS. 

Question:
Consider SP1 took APAAP and perfected on day 1.

SP2 took APAAP and perfected on day 2.

If SP1 wants to lend more money and wants it to be a PMSI, does SP1 have to give notice to SP2 – or would you just say that SP2 relies on its s.35 method of beating SP2.

[I think that would not send a notice, and in exam should just say that will win using the residual priority rule, so do not even consider PMSI notices if you don’t have to]

Answer:
Yes, on the exam, if you can beat party X with the residual priority rule, then no need to consider notice against them, but may need to consider notice against the other parties.

Notes from other questions asked in class

· Cannot just say that it is proceeds, have to further classify it, and if it is CG, then s.67 may apply. 

· If have PMSI in not inventory, then it gives rise to proceeds that is inventory, you still apply s.34(1), do not go to s.34(2). Remember that need perfected SI to use s.34.

· Under s.35(8), if have knowledge before the transfer, then the clock starts on the day of the transfer. 

· If have an APAAP, then do not worry about proceeds, b/c you will have a SI in the proceeds first hand as original collateral. 

· S.34 – what if D never gets possession. Well then could argue that the section is not triggered at all. Or could argue that is triggered, but the clock never started. 

· The FS does not have to match the SA. 

· When does the SI attach for a lease that started out being less than 1 year, but option to make it longer was given 6 months in ( attaches at the start. 

· Deemed SI is subject to the writing requirements of s.10 – so if have commercial consignment, then you better have it in writing, else if the item goes out, the SP will have no rights against that new 3P that holds it. 

· How do you determine the amount due under a deemed SI, like a lease ( not really relevant b/c the remedies section do not apply, but it would be the amount owing under the lease. 

· Line of credit ( the amount owing is the amount extended – any payments back to the lender. 

Question:
s.59(2)(b) – surely the party that initiated the sale first has to deal with those who have better interests than it has – what section says that?

Example: 

Consider that SP2 is the one that got it sold, and the priorities are

SP2 for $200

SP3 for $300

SP2 for another $100.

Surely SP3 takes for $300 before SP2 gets to take his $100?

Answer:
Did not ask him this. But says “the SI”, so maybe that means that you seize and sell in reliance on a single one of your SIs.

Question:
SP0 takes APAAP from DO.

SP1 takes APAAP from D1.

D1 transfers X to D0.

[Justice requires that SP1 wins].

If both perfected beforehand, then SP1 beats SP0 applying s.35(8), the words before “except”.

But what if SP0 did not perfect before the transfer, then does s.51(2)(d) allow SP0 to perfect after the key 15 day period and beat SP1. [Seems that s.35(8) and s.51(2) apply at once].

Answer:
I would say that SP0 could win if perfected at key time, but this is unlikely on the exam. But argue it if it comes up.
Question:
If there is a true consignment, other SP’s could still seize that item. The owner would still win and would clearly take it outright, so why should we discuss the other priorities under the PPSA. 

Answer:
Still relevant b/c you are advising the parties, and if the item is sold by D in the future, and the K between D (consignee) and the consignor gives D a right to part of the proceeds (the K may not, so beware), then the SPs D gave SIs in will have a claim to those proceeds. So even if item is not sold yet, you must consider the interests in the item that is in D’s possession on true consignment. If it is sold and D has an interest in the proceeds, then the SPs D gave SIs to will have claim to the proceeds. Note generally: if the proceeds going back to the consignor are money, then D’s SPs do not have SI in it, money is always taken free, but if the proceeds going back are an item that D has a claim to, then D’s SPs also have a claim to that item. 

Question:
If Apple takes SI in inventory from Futureshop. Futureshop then sells to consumer. Futureshop defaults to Apple. Assuming the consumer did not take free, can the consumer rely on s.67 if Apple tries to seize the property. 

Answer:
Did not ask him this, remedies may not come up, and if they do, consumer likely took free. He seems to like consumer rights, so I would say the consumer is protected in all cases. 

Question:
Do you agree with Queen v RB that says that only a sale is a “dealing” under s.28(1)(a)?

Answer:
The sale is clearly a dealing, but they used the word dealing not sale, so must cover more than just sale. Would cover long term lease, sale of part of the title, lending it out for a while ??? Not clear where it starts and finishes. 

Question:
If want to sue for damages b/c other party sold in a commercially unreasonable manner – what is your COA ( breach of statute?

Answer:
I did not ask him, but see s.69(2).

Other notes from other questions in class:

· Interest attaches under s.12 when D has rights, D need not have possession yet. 

· s.1(4) is a key section. Characterise at the time the interest attaches. But s.1(4) does not apply where other sections imply it does not. For example, s.10(4) applies depending on what the SI was taken in according to the SA, if it is was in “inventory”, then when that item goes out of inventory the SI is lost and the change of classification is relevant. Also for s.30, the characterization is done from the view of the consumer, so does not matter what the goods were before, if they were taken as consumer goods (for s.30(3) for example), the they will take free and the new classification is important. But then consider s.28(1)(a), here s.1(4) applies fully: if SP took SI in APAAP (or in equipment), and at that time item X was equipment, then its SI is in equipment, if X later turns into inventory and is sold, s.28(1) does not apply b/c the implied assumption for inventory cannot apply b/c SP took SI in equipment, so could not have intended for the party to deal with it as inventory. If take SI in after acquired inventory, and the item later changes from equipment to inventory, then s.28(1)(a) ??? ( I think it is still and SI in equip so s.28(1)(a) does not apply. 

· Considering changing items again, if would have attached (say b/c took APAAP) but did not b/c is CG and s.13(2) applies, then the fact that it later becomes equip does not (Mac’s opinion) mean that now have a SI in it, mac seems to say that is sacred if it was ever a CG. But if could never have attached under s.13(2), say b/c took SI in “equip”, then if consumer good becomes equip, mac says that would then attach in it. 

· Saying “and proceeds thereof” is useless, does not trigger s.28(2).

· S.10(3) and s.10(4) apply to descriptions in the SA, can have a valid FS covering “equipment” or “consumer goods”.

· Table below deals with s.28(1)(a):
	SI taken (words in the SA)
	Does s.28(1)(a) apply to detach the SI from X?

	APAA inventory
	Yes, and s.10(4) would also apply. 

	X (and X is inventory)
	Yes, and here s.10(4) would not apply. 

	X (and X is equipment)
	No, even if moves into inventory before sold, is still equipment as far as SP is concerned. 

	APAAP (and X is equipment)
	Yes, SI is in inventory. 


· Whether a SA covers an advance made before the SA came into existence is matter of K. 
· You can authorise a transfer yet require that the transfer is subject to the SI, so s.28(1)(a), just b/c authorised the dealing does not mean that you will lose your SI. 

· Neither s.35(8) of s.51 apply if the purchaser takes free. 

· First consider if will win under residual rules.

· On our exam, we did not do chattel paper, so if D sells on credit, assume that he did not take a SI in the it, else that would be chattel paper. 
· If doing priorities in an account, say that top priority person should call for payments to start being made to him immediately. 
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