SECURED TRANSACTIONS – Spring 2006-01-11
Skybridge Holidays Inc. (Trustee of) v. BC (Registrar of Travel Services)

Facts:
In this case, travel agency held downpayments (for vacations) in trust for customers as was statutorily required. Travel company went bankrupt.  Trustee in bankruptcy took company property and was charged with divvying up the property.  (Trustee in bankruptcy is generally trustee of unsecured creditors, but must first decide what property unsecured crds may have access to.  One thing they can’t have access to is property that bankrupt doesn’t own, as this goes back to owner.  Other things trustee in bankruptcy can’t use is property that is subject to a secured interest where secured interest is perfected (PPSA followed)).

Skybridge(S) holds moneys in accounts for several customers; 

S supposed to use monies to purchase tickets for customers.  

Before using the money, S goes into bankruptcy.  

A trustee(T) of S is appointed to liquidation S’s holdings (according to Bankruptcy Act), and takes over the monies.  

BUT, only the property vested in S is vested in T and property of the Bankruptcy.  

If the monies are simply in trusts, and not and a security interest, then the customers can claim their monies regardless of the bankruptcy.  

However, if held to be a security under the PPSA, then the trustee will use the monies and the secured creditors will likely get the bulk of it.

Issue:
Was the trust arrangement a security with s.2 of the PPSA?

Held:
No, was not a ST.

Discussion:
· If we assume it was, must publish the security interest (not done in this case).  If it was a security interest, it was imperfect.  S. 20(b) a security interest is not effective against a trustee if the security interest is unperfected at the date of the bankruptcy.

· Why was the trust put into place?  It was to secure the action of S to buy the tickets and return them to the customers.  HOWEVER, prior to bankruptcy, there never was a creditor-debtor relationship.  The relationship became so at the point of bankruptcy.  Court reasoning: must establish that the trust arises out of a creditor-debtor relationship.  Not the case here.
· The Court looked at Gervais (which says PPSA does not convert solicitor/client relationship into that of debtor creditor).  Looked to purpose of the transactions, the role and relationship of the parties, the practical and commercial realities, and the intention of the parties.

Note

· This case can be misleading.  If there is a debtor-creditor relationship, and the creditor defaults on debts to a second lender, then the first debtor will be indebted to the second lender (who is/was once removed).

Re Ontario Equipment (1976) Ltd. Ont. S.C. in Bankruptcy (1981)

Facts:
Lease for three years, after which could buy the truck, not perfected under Ontario PPSA.  This lease was not perfected by registration. At end of term lessor could sell truck and was entitled to recover $2500.  If lessor receives less than $2500, lessee is required to pay difference.  If the price exceeds $2500, lessee entitled to excess.  The lessee also had the right of first refusal.

Trustee searched the lease document, searched the registry for a registration, and did not find any — so trustee argues lease agreement was security lease within scope of Ontario P.P.S.A. and had not been perfected by lessor, and because it wasn’t perfected their title is void as against trustee in bankruptcy by virtue of equivalent to our s. 20(b).

Issue:
True lease or security interest subordinate to interest of TEIB?
Held:
Here, the lessee had the option to purchase the vehicle at the end of the lease.  There is no evidence that no reasonable lessee would refuse to purchase at the end of term.   Judge concludes that what was intended here was a true lease and not a security lease
Discussion:
· The question is whether the option to purchase at the end of the lease is for a substantial sum or a nominal amount.  
· To be a true lease, the purchase price must bear a resemblance to the fair market price.
Court says what is the essence of a security lease? - that ultimately lessee will become the owner of the goods being leased, paying a total equal to the cash purchase price of that asset plus interest for the credit period

· In determining whether it is a true lease or security lease, it’s also important to look at option to purchase that lessee may have at end of lease - if option to purchase is nominal, then it looks like a sale; if option price is substantial, a genuine effort to forecast the value of the asset at the end of the lease, then it might be a true lease, with payments genuinely made for use not purchase, paying for so much of the asset as has been consumed

· Court examined those propositions in light of this case - terms of the contract - at end of lease, lessor is obliged to sell truck either to third party or to lessee, and not inevitable that lessee going to exercise right of first refusal - instrument on its face does not satisfy what he’s identified as the essence of a security lease - indicates true lease

· option right of first refusal - substantial - argues in favour of it being a true lease

Notes: 

· This was not a true option, wasn’t really market value.  

· J ignores fact that lessor was contractually guaranteed an amount equal to price of car plus interest for the full period; and that various factors indicated ownership by the lessee (obligation to insure, to repair and maintain, to pay for licensing).
· Most American courts on these facts go the other way because: 

· lessor intends to sell goods either to lessee or other party, 

· doesn’t matter who eventual buyer is because lessor gets same amount of money either way.

· Really, the lessor retains title as security in the event of non-payment; focus on the word intention is because that was how the Ontario P.P.S.A. then read - now reads lease “that in substance creates” a security agreement.  

Newcourt Financial Ltd. v. Frizell – 2000 BCSC 

Facts:
D leased a jeep, failed to make payments. D refused to deliver up the vehicle.  P sought an order that D deliver up the vehicle, and damages for wrongful retention.  The lease stated it was a true lease, and that P could reclaim it in event of a default. The P was not the original lessor, but had taken the lease under assignment. 
There was a deposit that the P held, which would be returned if all the payments were made and the lessee did not exercise the option to purchase.

The lessee wants to reinstate the lease on the bases that it was a security lease governed by the PPSA, and not a true lease. 

Issue:
Does the PPSA apply (in which case D could reinstate the lease as a security lease), or is this a true lease in which case the common law is applicable?

Held:
It is a true lease, not a security lease, so the PPSA does not apply and P can rely on common law true lease rights. 
Discussion:
· If is a true lease, then the P has the regular common law lease rights against the D.

· Factors used to determining the nature of a lease include: 

· intent of the parties
· was there a deposit, down payment or front end payment and if so, was that payment refundable and under what circumstances. [seems that if there was and it is not refundable then it is more likely a security lease]. 

· ownership at the end of the agreement, if automatically goes to lessee, then likely a security lease. Purchase options? (less than market value indication that not a true lease).
· indicia of ownership (if lessee bears burden of repair/insuring or is in position to lose/gain from unusual depreciation/appreciation, could be security lease).  

· Calling it true lease is not enough; 

· There was a deposit but it would be put towards amounts owing, or towards the purchase, at the end, so this factor does not help here i.e. is ambiguous.
· Onus on P to show option price was fair market value, but here it was met (absence of evidence to the contrary); 

· Onus on D to repair/insure, suggests security lease, but this might be taken just as obligation to preserve P’s property, so could be true lease, ambiguous and so not that helpful.

· Find it to be a, true lease, and lease provisions govern.

Note: 

· Remember, PPSA also sets out ways to get money back, ways to repay things if there is a default.

Standard Finance Corporation Ltd. v. Coopers & Lybrand Ltd. – Man. Q.B. (1984)

Facts:
E was to lease a photocopier by a number of monthly payments, with a right to purchase at the end for 10% of the original cost.  E went bankrupt, so question was whether lessor should have registered interest.

Lease document was not perfected under P.P.S.A. by filing of financing statement and accordingly trustee is endeavouring to rely on s. 20 saying unregistered interest is no good as against trustee.

SF does not deal in photocopiers (no inventory, no showroom, basically a finance company) but does have ongoing relationship with National Typewriter which is in business of selling business machines including Canon photocopiers. Under terms of lease agreement, the aggregate of monthly payments were equal to purchase price SF paid NT, plus interest – looks like a disguised sale!

There is an option to purchase at end of lease period for a substantive amount - 10% of the new value of the photocopier – strong evidence that might suggest true lease as distinct from security lease.

Issue:
Was this a true lease, or a conditional sale.

Held:
Security lease, not a true lease, and hence within scope of act, and since did not perfect its claim was void as against the trustee.  This was just an arbitrary percentage amount, and intention of parties was to arrange a financing agreement.

Discussion:
· The judge also noted that Standard leasing had no facilities to store the photocopier, and so had no interest in retaining title at the end of the lease.  Therefore, it would be difficult to show intention to have a true lease for lessors of this nature.

· No intention here on part of SF of retaining the machine at the end of the lease - just a finance operation.
· Court looks at option to purchase and says it wasn’t a genuine pre-estimate of likely value of copier at end of lease.
· Fair value was not why 10% was chosen - 10% was really chosen to satisfy the Minster of Revenue who had issued a bulletin saying they would treat it as a lease for tax purposes, and they could expense it, if there was an option to purchase for 10% (or more, I guess) of the price.  So court unwilling to accept option to purchase as a determinative factor. 10% rule is now gone for tax purposes and replaced by new rule that depends on an election between sale and lease.

· When looking at the document and surrounding facts, can you reasonably reach the conclusion that the lessor will part with the goods?
Notes
· In B.C. and Ontario, they talked about leases under the Act by talking about leases for term of more than one year - a defined term - under s. 1 of definitions, a lease for term of more than one year is within scope of Act whether or not it secures payment/performance, and under s. 3 lease for term of more than one year is included even if it doesn’t secure payment/performance.

· Policy objective of s. 3 in drawing into the scope of the act an instrument not intended to secure: because those true leases also create the appearance of ownership by the lessee, who appears richer than it actually is, who may deceive creditors into being comfortable. So the lessor has to publicize interest for benefit of third parties dealing with lessee.
· Side benefit is that many times we don’t have to worry about characterizing lease as true or security lease ( may still be necessary to characterize it in order to determine if Part V of the Act applies

Re Toyerama (019)

Facts:
Regal had surplus toys which were not selling.

Toyerama was known as a place to sell such surpluses. 

Regal consigned to Toyerama some of the surplus toys, this was done b/c Toyerama did not have cash to pay for them outright, and Toyerama did not wan the risk of them not selling. 

The contract said that if the goods stayed in Toyerama’s warehouse, they could still be returned, but if they were sent to outlets, then the effect was that there were the property of Toyerama. 

The TEIB for Toyerama would not allow a claim against toys in its possession. 
Issue:
Were the goods in Toyerama’s possession a sale or consignment, and was it a consignment intended as security?
Held:

It was a consignement, but court finds that it was not a consignment intended as security, there was no SI created by the consignment. So Regal can have its toys back, but only the ones in the warehouse, not in the outlets. 
Ratio:
Who has to insure, inspect, report inventory, provide financial statements is relevant to the nature of the transaction.  

Discussion:
· The requirements for Toyerama (T) to provide insurance, inspection, inventory reporting and the furnishing of financial statements suggests consignment and not sale, but could be used in a sale with deferred payment. 
· Here there was no obligation for T to pay for unsold goods not sent to the outlets, so those goods were on consignment and had not been purchased by T. 

· But the goods that had been sent to the outlets, were effectively bought by T.

Furmanek v. community Futures Development Corp of Howe Sound – 2000 BCSC

Facts:
Consignor left certain pieces of jewellery on consignment but didn’t register it, arguing that the jewellery was left on a true consignment. The other secured creditors were instrumental in organizing the debtor and were fully aware of business dealings of the debtor. The consignor argued this was enough to take it out of the definition of commercial consignment, as it was “generally known” that the consignee was in the business of selling the goods of others

Issue:
Was this a deemed commercial consignment?

Held:
Yes

Ratio:
This was thus a true consignment deemed commercial consignment, and so the PPSA, not nemo dat, governs.

In order to fit under the exception to the “commercial consignment” definition, one has to show that the consignee is either an auctioneer or that the general public (including any possible creditors) would generally know that the consignee is in the business of consignment.
Discussion:
· Court said use an objective creditor test, creditor without intimate knowledge of business dealings would not know.  

· It’s a commercial consignment when it’s not generally known that the debtor is in the business of dealing w/consigned goods

· Doesn’t depend on what the secured parties know, but what an objective person would know

· It’s a commercial consignment if both consignor and consignee deal w/ those goods in the ordinary course of business and the consignor reserves an interest in goods → that part is met

· However, it’s not a commercial consignment if the consignor is either an auctioneer OR if the consignor is generally known by creditors as being in the business of consignment

· Here, the point in dispute is whether Spargo is “generally know to be in the business of consignment”

· here, ct decides that the general knowledge refereed to == knowledge on the part of person who might be expected to deal w/ the consignee as creditors → it’s a whole class of ppl

· so unless all of them generally know, it doesn’t fit under the exception and the transaction is still deemed to be a commercial consignment

J.E. Brooks & Associates Ltd. v. Kingsclear Indian Band – N.B.C.A. (1991)

Facts:
Was an Indian school bus subject to be seized and sold when it was not on the reserve?

Issue:
Was a school bus owned by an Indian Band subject to seizure under an order for seizure and sale when not on the Reserve?
Held:
No. Cannot seize the bus when they drive it off the reserve. 

Ratio:
PPSA doesn't apply to property situated on a reserve b/c it’s federal jurisdiction  

Discussion:
· Section 89(1) of Indian Act say that land and personal property situated on a reserve is not subject to charge, pledge, mortgage, seizure, distress or execution.  Section 90(1) deems property purchased by the Queen with Indian moneys for the use or benefit of Indians or bands to be situated on a reserve.  

· The funds used to purchase the bus and the money used to repay the chattel mortgage on the bus were provided by her Majesty.
· Section 89(1) effectively provides that a non-Indian cannot attach personal property of an Indian in certain circumstances.  Given that Acts and Treaties must be interpreted liberally and ambiguities are to be resolved in favour of Indians, it cannot be that the Federal Gov’t has to actually purchase the item.  

· 90(1)(a) also includes property purchased with moneys provided by her majesty, and so the school bus falls under the deeming provision.  In addition, the bus’s paramount location was the reserve, so it fell under 89 anyways.
Note: 

· When Indian bands enter the commercial mainstream, and enter into purely commercial relationships and acquire personal property, they should be treated in the same way as other people.
Furmanek v. community Futures Development Corp of Howe Sound – 2000 BCSC

Facts:
As above. The consignor has a backup argument when the first argument failed: the debtor no longer holds the inventory as inventory as it had been seized by the consignor.  Looked to s. 10(4): A description of collateral as inventory is adequate for the purposes of subsection (1) (b) only while it is held by the debtor as inventory.
Issue:
Since the original owner of the goods had taken them back, were they still “inventory”?

Held:
Yes, were still inventory. Court said can’t use ss. 10(4) to achieve this result, 3rd party can’t change the characterization of the property

Ratio:
Court will bend the words of the statute where necessary!

Discussion:
· The court says section really ensures that creditor does not get interest in item debtor had in inventory in distant past. In this instance, the debtor would have held the property had the creditor (original owner) not seized it, and so it was still part of inventory. Otherwise it would create a race to seize assets. 
· In any event, the jewellery appeared to be in the inventory at the time a receiver was appointed.  

· MacD doesn’t see this is entirely correct
· When it’s not the debtor selling the goods voluntarily to get rid of the inventory, but instead it’s a 3rd party stepping in to take the goods, this 3rd party can't change the characterization of the property, and it will remain inventory

Re Huxley Catering

Facts:
D gave an assignment of book debts to a creditor as a floating charge. If the debts were collected in the ordinary course of business, the equitable interest of the bank was discharged; otherwise it was not. 

D goes bankrupt, but before doing so agrees to sell a piece of land. So now that is another debt owing to the defendant, and so the SP says that it is another debt that it has an interest in. 
Trustee begins to pay off creditors. SP says he has an interest in the property i.e. the debts owed to the defaulting defendant. Trustee argues that as the interest was a floating charge, the trustee’s interest arose before the floating charge attached or crystallized. 

Issue:
Did the floating charge attach before or after the Trustee’s interest arose?

Held:
The SP has priority b/c the attachment “crystallizes” at point of default,
The form of assignment of book debts, although giving the SP an equitable interest in the present debts immediately, and future debts as soon as they came into being, left w/the customer the right or privilege to continue to collect debts in the ordinary course of business. 

Ratio:
When the parties specify a floating charge, attachment does not occur until there has been a default. 

Discussion:
· The charge attached for the purposes of the PPSA to all debts owing to the insolvent defendant as they arose, giving the bank an equitable interest in them, but allowing the debtor to continue to collect debts in the ordinary course of business.  
· It attached in a different sense when it “crystallized” into a specific charge – when the default occurred and the debtor’s directors decided to make an assignment in bankruptcy, thereby causing the company to cease carrying on business in the ordinary course.  
· Had the agreement to sell the land occurred after the assignment, the proceeds would have been the trustee in bankruptcy’s to deal with.

· Said there’s 2 different kinds of attachment: notional and crystallization. Notional equitable interest attached right away, and interest fully crystallised on default. 
· It was an equitable charge when it floated, and a legal charge when it settled

Note

· BUT PPSA doesn’t divide equitable interest from legal interest; therefore the ct’s reasoning here doesn’t really make much sense; neither does the notion of real v. non-real attachment 

· ct was only trying to uphold the floating charge; so it says it was a equitable charge when it attaches, and becomes a legal charge when it settles (when there’s default)

· Prof: this case might be on shaky ground b/c it doesn’t mention PPSA

Credit Suisse Canada v 1133 Yonge Street Holdings

[this case is kinda complicated and gets involved with subordination agreements, I have not read the case, the old cans are not that clear, probably b/c we have not done subordination yet. Mac just briefly mentioned this case for the proposition that you can defer attachment under s.12 and so still create what is in essence a floating charge, but seems that you then subordinate your interest – the stuff in pink is that which I am not fully sure about.] 

Facts:
Credit Suisse lent Holdings $ to build building, SI over leases, including rents

$ from rent was kept in account, in SA, it says that any excess funds created from rents were left to the discretion of Holdings, unless default occurs

Holdings goes bankrupt, Credit Suisse now wants not only the $ in the account but also the excess funds b/c it argues those were “proceeds” from its SI

If the SI attaches at the time of the SA, then Credit Suisse would have no right to that excess funds b/c the SA explicitly waives those funds out, but if the SI attaches at time of default (the crystallization idea), then it does have right to the $

Issue:
When did the interest attach?

Held:
The interest attaches when requirements of s.12 are met → so here, when the agreement was drawn up i.e. at the start, not on default, so Credit Suisse can’t have the excess funds

Ratio:
SI attaches once it has met the requirements of s.12, unless the parties have explicitly stated otherwise, in accordance with the closing words of s.12.

The parties are free to contract in the SA about subordination of interests w/ regards to any 3rd parties

Discussion:
· Looks at what s.12 says- “unless the parties have specifically agreed to postpone the attachment”- because they have used the term floating charge the SP has deferred the moment of attachment. Again there are issues with the position of the SP in relation to others SP! The effect of the SA was analogous to subordination agreement whereby SP agreed to subordinate his rights under the PPSA until default triggered the charge. Interpreting the SA in this way eliminates the floating nature of the SI but recreates the effect through subordination. 

Not that sure that the following is correct

· Ct here said that in the context of floating charge, the interest attaches when the requirements of s.12 are met

· Doesn’t that defeat the purpose of the floating charge? ct said no, look to s.40

· PPSA has this concept of subordination: s.40 says that a secured party may subordinate h/her interest in accordance of terms b/w the parties and may be enforced against 3rd party

· So you can have security interest, but you can state when that interest is created, that the interest is subordinate to someone else’s interest → so that the 3rd party can enforce it

· So here, the interest has attached, the floating nature is achieved by interpreting the agreement → the creditor agreed to subordinate interest below anybody else that might come along
· Although the PPSA allows a perfected and attached interest to extend to the proceeds of the proceeds, the assignment itself did not retrospectively allow the creditor to reach the net rental proceeds paid to the debtor before default. Parties may still accomplish the same type of protection as under older forms of security (such as floating charges).
· The interest attaches when the requirements of s.12 are met
· The interest has attached, and the floating nature remains b/c of subordination
· Floating = though my interest is there, I agree to subordinate my interest to anyone who comes along until default

Note:

· Prof: this is the correct approach!

· So you re-create the effect of the floating charge by using subordination

· It depends on what “floating” means, a trustee in bankruptcy would almost never be “above” the subordination → in a well-drafted doc, you’d say that until time of default, my interest is subordinate to buyers, etc., but NOT trustee in bankruptcy.
TD Bank v Nova Entertainment (048)
Facts:
Nova borrowed $ from Blue Sky from 1989 to 1990; in 1992, entered into a new s.a. w/ Blue Sky 

The consideration given by Blue Sky for the new s.a. was just that it wouldn’t sue Nova for all the previous defaults
Issue:
Is past consideration valid consideration for the purpose of the s.a.? Did the granting of a SI in exchange for the extension of time to pay a past due debt constitute sufficient “value” in accordance with ss. 1(1) and 12(1)(a)?

Held:
Yes, past consideration is valid consideration
Ratio:
Past consideration is “value” in the context of PPSA. Where a creditor grants an extension for payment of the past due debt, and at the same time obtains from the debtor security for the debt, the proper inference to be drawn is that the extension was granted as a result of the creditor’s obtaining the security.   

Discussion:
· b/c “value” as defined in s.1 includes “an antecedent debt or antecedent liability”

· Even if that def wasn’t here, forbearance to sue is still recognized as valid consideration under normal K common law → so under both the PPSA and CL, Blue Sky gave valid consideration for the new s.a.

· This case is about debtor engaged into different unsecured loan transactions (A, B, C) on Day 1, 2, 3. On Day 4, the creditor says that I would only give you loan D if you secure not only Loan D, but also A, B, C. Can the interest be said to cover the pre-existing loans? ( ct says that since consideration can be past consideration, this is ok → the creditor can do this

Kinetics Technology v. Fourth National Bank of Tulsa (050)

U.S.C.A. 10th Circ., Controversial; some think it goes too far.

Facts:
KTI owns equipment and they want OHT to use some of its own materials to improve the equipment. KTI, while retaining title in its own equipment, will then buy the finished product. 
OHT’s job was to combine the KTI materials with other materials it owned, called the Box Materials, to produce the finished product.

Agreement between Kinetics and OHT went beyond saying Kinetics retained title to KTI goods; it also said Kinetics acquired title to goods in progress upon the payment of the first of several progress payments under the contract.

Kinetics made two progress payments, so that under the terms of the contract the title of the box units was in Kinetics.  Kinetics retained title in KTI goods and acquired title in box units.

Bank of Tulsa goes in after default and scoops all of OHT’s assets, including the KTI goods and the box units.  

OHT had given a security interest on its property to the bank.  The bank has taken all PAAP (so it’s a secured party)

Bank of Tulsa registered a financing statement.

While KTI’s stuff is in OHT’s hands, OHT goes bankrupt and the bank seizes KTI’s stuff. 
Issue:
Could it be said that OHT had rights in KTI’s equipment giving OHT the ability to use it as rights?
Held:
The court says, yes, these are sufficient rights, as it is clear that the Code does not require a debtor to have full ownership rights.  The debtor just needs some degree of control or authority over the goods.  Otherwise hidden-title subterfuges could undermine the Code.
KTI and debtor’s relationship is the same as a lender and a borrower, just structured differently

Ratio:
Any rights will be enough to allow for attachment.  So you have a security agreement with someone, someone lends you a pen, the other person has a security interest in the pen.  
If a debtor has the property and is using/modifying it, he has rights in the property

If debtor finishes working with equipment and returns it, 2nd secured party’s security interest remains (s.28)

As long as the debtor have some degree of control or authority over the collateral in its possession, it is deemed to have “rights in the collateral”

Discussion:
· BANK’S ARGUMENT: stuff was inventory, OHT had possession, prior U.S. cases had held that possession without title was sufficient to generate rights in the collateral (didn’t require OHT to have full bundle of ownership rights), and Kinetics wasn’t really an owner but rather merely a secured party which should have but did not perfect, so that Bank wins under counterpart of s. 35(1) perfected beats not perfected.

· KINETICS’ ARGUMENT:  We are not a mere secured party but rather the owner of the goods - we said so wrt to both the KTI and the Box Units.  Those prior conditional sale agreements are distinguishable because under this sales agreement title was never contemplated as going to OHT - they were never intended to be more than a mere bailee of the goods, taking them out of the P.P.S.A. so that they did not have to register and OHT had but mere possession of the goods.

· Policy of the P.P.S.A.: If you let Kinetics’ argument succeed, you create the perception of ownership in OHT, the appearance of wealth, which could lull Bank of Tulsa into compliance.  If Kinetics can get away with that, it is tantamount to secret liens which were the whole purpose of the P.P.S.A..  The P.P.S.A. favours a large liberal construction in favour of inclusiveness with respect to potential for deception.
· Court said all Kinetics was really doing was seeking to secure itself.  It could have sold the goods to Kinetic unsecured and bought the finished goods back, or loaned money to OHT to buy the parts, taking a security interest in those parts and registering it, but it didn’t do that.  In short, there was a simple solution for Kinetics here even proceeding as it did - it lent goods rather than money, and should have taken a security agreement with OHT and registered it, and under s. 35 it would have gotten super-priority.

Note
· Substance, not form, governs the transaction.

· KTI probably did not realise that their transaction was actually creating a security interest.  
· Kinetics won in any event by s. 30 of P.P.S.A., so that OHT was enabled to sell in ordinary course of business without encumbrances attaching, so that Kinetics took clear and free.
· Policy considerations: the position of the court promotes certainty in commercial loan transactions; and by encouraging buyers like KTI to register a security interest in the goods they are supplying the manufacturer it provides notice and security to inventory lenders.

Haibeck v No 40 Taurus Ventures (054)

Facts:
In exchange for a 3 million dollar loan, SP took an all PAAP in D’s property. Under a conditional sale contract, D buys appliances from “Builders”. The Builders deliver the appliances but before they received the full payment D defaulted on the debt payments to the SP. SP1 perfects its security by then-equivalent of filing a financing statement.

Issue:
Did No. 40 (D) have sufficient rights in the appliances for the SP’s interest to attach to them?

Held:
Once No.40 took possession, SP’s interest attached.

Ratio:
You don’t need title/ownership rights. A possessory interest under a conditional sale is a right in property.
Conditional buyer in possession has sufficient rights to satisfy s. 12(1)(b) (i.e., for attachment) — note that result might be different if goods had not yet been delivered.

Discussion:
· D argued that buyer only had right to purchase certain goods and that he lost these rights when he defaulted on payment.  Argued that this was not a legal title to anything, and so no security interest attached.

· Under a conditional sale contract, where a purchaser acquires a right to immediate possession of the equipment and the right to receive legal title upon payment of the full price, the purchaser’s rights to the collateral are sufficient for the creditor’s security interest to attach.

· The court says that the debtor does not need to own the collateral; you just need rights.  In this case, the right to possession of the goods by the buyer/right to purchase the goods were sufficient.

Note

· Suppose you act for a car dealership selling cars on conditional sales agreements.  Does this case mean that an intending vendor should never agree to sell cars on a security agreement to a debtor who has already granted an interest to a secured party?  This clearly provides an unjust result (as SP1 has provided no value for the purchase of the car) so under s. 34 of the P.P.S.A., SP2 is provided relief as a purchase money security interest, so that if SP2 complies with s. 34, the holder of the p.m.s.i. is granted a ‘super-priority’.

Regal Feeds v Walder and Niverville Credit Union (056)
Facts:
Regal Feeds registered FS that said that it had rights to “all hogs, pigs, sows, boars, weanlings, and feeder hogs”, but didn’t mention anything about stuff “hereafter acquired” (although that is mentioned in the s.a.)

Security agreement covered “after acquired hogs”, but the financing statement simply said “all hogs, pigs, etc.”; it wasn’t clear about after-acquired

Issue:
Whether the SP had a perfected security interest in the after-acquired swine

Held:
Court said that there is enough on the registry to put inquiring parties on notice to inquire further as to whether after-acquired swine were acquired and so the registration was sufficient.  No express provision or case to say financing statement needs to say AAP, just has to be “a description of the collateral sufficient to identify it.”

Ratio:

Only min info is required in a finan stm, whose main purpose is to alert parties to the existence of a SI → if anyone want details, it’s their responsibility/right to look at the s.a. himself

Discussion:
· Argued that the financing statement only covered present hogs but not after-acquired hogs (larger issue – how much info ought a registration reveal?)

· All the financing statement is there for is to put people on notice that they need to get more info

· There doesn’t have to be exact correspondence between the financing statement and the security agreement

· The PPSA is not a filing system, but a notice system

Note:  

· MacD thinks that if the registration said “EXISTING hogs” that wouldn’t have been be enough; it’s just that the ambiguity was enough to put someone on notice

· The court said it was enough to put a person on notice to go to the security agreement and see what was covered by the word “swine”. 
· Had the financing statement explicitly said ‘existing’ the result would have been different.

· If there is an ambiguity in the security agreement however then the contract would likely not “expand” someone’s rights and would keep the status quo (only the existing hogs).- Courts will not read a contract expansively.
Re Logan (062)
Facts:
Secured party (Dennison) leased car to Miss Logan, the debtor, which was consumer goods in her hands that had to be filed by both name and serial number.  

They get the correct serial number but spelt her name wrong - Jennifer Louis Logan appears on financing statement, forgetting to put the ‘e’ on Louise.

Miss Logan becomes bankrupt, trustee in bankruptcy says defective registration so under s. 20 your interest is ineffective as against me

If you searched using the correct name, you would not find the financing statement.  If you used the search criteria recommended by the registry, you would have gotten it - they recommended searching as ‘J Logan’ or ‘Je Logan’.

s.9(1) of the Regulations only require “name and full mailing address”, not “full name”

Issue:
Is this seriously misleading?

Held:
Not misleading.

Ratio:

If a reasonable search of a reasonable person would have turned up the defective info, then the error is not seriously misleading.

Discussion:
· Shouldn’t delegate the test of what is objectively reasonable to the mind of the computer software.  

· It’s not seriously misleading unless it’s mandatory to include the middle name of the debtor.  

· The middle name isn't a mandatory requirement, so the error isn't seriously misleading

· Judge rejects the proposition adopted in the prairie cases which say that an error is seriously misleading unless a search using the correct name will disclose the financing statement; 

· He also rejects the test that if the recommended search criteria are used and it would have disclosed the financing statement then it is not seriously misleading.
· Rejected these because under s. 43(8) is an objective test and he is not going to delegate that test of what is objectively reasonable to the mind of the software.  

· If you search using the recommended criteria, you might access a lot of irrelevant financing statements, and why should you have to waste that time and effort because the secured party made an error?
· “Rather than focusing on the result of the computer search..., it is my view that the court should consider the potential search criteria that might disclose the financing statement despite the error”.  
Note

· Diebolt: what is more reasonable than to use the correct name?  
Re Munro (066)
Facts:
Debtor’s middle initial was omitted.  Search w/o middle initial did disclose registration.  There were also errors in the serial numbers, but searches of the correct numbers disclosed the interests.

Issue:
Is this seriously misleading?

Held:
Not misleading. If the recommended search criteria are used and it would have disclosed the financing statement, then it is not seriously misleading.  Total accuracy is not necessary.

Discussion:
· Uses the test rejected in Re Logan, i.e. that if the search would have found the registration then the error is ok.

· Since the middle name is not required by Regulations, and search would have worked w/ just the first and last name, the error is not seriously misleading.

· While it is not necessary to prove that anyone was actually mislead (43(8)); if no one has been mislead this can be a factor is determining whether the error was seriously misleading. 

Coates v General Motors Acceptance Corporation of Canada (067)
Facts:
SP1 (GMACorp) takes a security interest in a truck from debtors Alfred and Rozula Hulkes (A&R) — getting the names correct, but the incorrect serial no. (a “B” was transposed to “6” in the VIN).  A&R grant a second security interest to SP2 (Coates).  A&R defaulted on Coates - he performed a search using the correct serial number (exact matches only) and revealed nothing.  Coates went after the truck only to discover that SP1 had already reclaimed it because A&R were also in default to SP1.  SP1 showed Coates a more expansive search (allowing for inexact matches) that found the security interest.

Issue:
Was the registration of the incorrect serial number seriously misleading?
Held:
SP1’s interest is valid, the error was not seriously misleading, if the searcher had followed up the leads the computer gave, they would have known that GMAC had an interest. 
Here, since a search using the wrong info would have revealed 1 of the registrations + 1 that is similar, any reasonable person would have looked into the similar one, so there’s no seriously misleading error

Ratio:

A “seriously misleading” error is one which would prevent a reasonable searcher from finding the FS → it’s the searcher’s responsibility to look at similar results

Discussion:
· b/c are using electronic system that can only be searched by computer, unless at least one of the alternate search criteria work, the registration has failed.

· The wording of the statute suggests that there is some room for error allowed, but that must be considered in the context of the program – if you cannot find the registration on the computer b/c of the mistake then the registration is seriously misleading even if it sounds trivial.

· The following principles apply:

1. The test of whether a registration is seriously misleading is objective, regardless of whether anyone was misled

2. Total accuracy in registration by name/serial # isn't necessary

3. A seriously misleading description of either the name or serial # will defeat the registration

4. A seriously misleading registration is one that:

· Prevents a reasonable search (using guidelines of PPR means search is reasonable) from disclosing the registration OR

· Would cause a reasonable person to conclude the search wasn’t revealing the same chattel (in the case of a serial # search) or debtor (in the case of a name search). The obligation is on the searcher to review the similar registrations to make the determination.
5. Whether a registry search program is reasonable in the sense that it’ll reveal simple discrepancies won't be assessed in determining whether a reasonable search would disclose a registration.
· This is the current accepted test!!!!!
· Here, the program revealed the filing despite the faulty registration, but the registration was invalid. 

Note:

· In practice, to be safe you should ask computer for inexact matches.  

Re Alda Wholesale Ltd. (073)
Facts:
The Province is a creditor of Alda, who is a bankrupt. The Province argues that the prior interests of VanCity and Automotive Finance were not perfected and therefore not effective against subsequent creditors of Alda. Description did not specifically deal with “after acquired property” and it was not clear whether the word “leased” referred to the single word before it or all the words prior to it.

General Collateral was described as “motor vehicles, auto equipment and materials-handling equipment leased by the debtor from the secured party together with…”

Issue:
Would it mislead reasonable person within the class of searchers?  
Held:
Automotive (AFC) was not perfected by the registration of the financing statement. 

Grammatical problems can be seriously misleading, as can typos; not just restricted to names. An error may occur if a SP uses an under inclusive collateral description.

Ratio:
Can try and argue that it is seriously misleading if it is a grammatical error. 
Discussion:
· There were a number of reasons why a reasonable person would find the AFC general collateral description seriously misleading:

· It is not clear whether all 3 categories of goods must be leased

· It is not clear whether “all attachments, accessions” etc refer to all three categories or only to “materials-handling equipment leased by the debtor from the secured party”

· While it is clear that the collateral is “inventory” it is also clear there was no attempt to indicate that the security interest was being taken in all of Alda’s present and after acquired personal property in order that the general collateral description could comply with either s.13(1)(b) or (c) of the Regulations

Gold Key Pontiac Buick v 464750 BC Ltd (081)
Facts:
The name was incorrect (wasn’t proper corporate name), although a trade name search would have disclosed interest, and the serial number was correct. The financing statement required both corporate name and serial number (must do so where it is consumer goods or equipment – s. 10(6))  

Issue:
Was the incorrect name seriously misleading.
Held:
When the serial number is correct, the error in the debtor’s name doesn’t render it seriously misleading, b/c a reasonable person would have searched by serial number and become aware.

So there is an error, but it’s not seriously misleading and therefore the registration is valid
Ratio:
The proper test = would a reasonable person using the registration system in a reasonable manner be misled?
Discussion:
· Test: Would a reasonable person, using the registration system in a reasonable manner (not a credit check, but about specific items), be seriously misled?

· Where it’s a serial number, a reasonable person won't rely merely on a name search.
· “A creditor’s secured interest should not fail as against third parties by virtue of an error in the financing statement, if that error would not preclude retrieval of the financing statement by a prospective purchaser or lender taking reasonable steps to protect his or her interest and making reasonable use of the search facilities provided by the registration system”.

Note: 
· This is just one view, there is contrary authority in other jurisdictions.  Stresses that this is not a subjective test, but inching closer – nature of searching party and purpose in using PPSA.
Re UF Media (089)

Facts:
Registration, but it lapsed, secure party reregistered.  But previous registration was no longer there – no repetition of the financing statement – no description at all of the collateral, it simply said “this is a re-registration under s.35(7) of the PPSA under base registration 9058643 (the original) registered on September 6, 2002”

Issue:
Is the lack of description seriously misleading?
Held:
No, the error is not so serious as to be misleading to a reasonable person.
It’s not seriously misleading to see a statement that refers to a renewal of a lapsed statement though the lapsed statement is no longer on record

Ratio:
If there was sufficient info in the registry to allow a reasonable person to figure out what the true situation is, then the searcher has the obligation to do that; and any errors are not seriously misleading
Discussion:
· You can go ask those people for more info (However, in this case, old statement referred to different parties – not enough confusion in court’s eyes!)
· A reasonable searcher, having perused it, would have then gone on to ascertain the collateral involved

· The info was available in the Registry, it’s up to the searcher to take reasonable steps to get it

Note: 
· Court went to extraordinary lengths to save the registration, and limited the effect of s. 43(6).
Re Bank of Nova Scotia and Royal Bank (101)
Facts:
Dispute as to interest in 2 vehicles. RB got interest in them first, filed a financial statement.  Its security interest attached, but due to errors financing statement did not cover these 2 vehicles (so not perfected). The B of NS then acquired interest, but didn’t file a financing statement.  But then debtor defaulted on its obligations to RB, and so RB appointed a receiver to take all possessions in D’s business. BNS subsequently filed a financing statement.

Issue:
Who has better interest?  

Held:
BNS wins, their FS is valid.
Ratio:
Cannot take get perfection by possession after default, but can get perfection by filing FS after default.
Discussion:
· RB argued that it has a better claim b/c it had possession, and so a perfected interest.  

· Court said possession was for a default, not for the creation of a security interest, and since possession b/c of a seizure is a remedy, not a creation, too bad.  Must hold it for security, and not for purpose of realizing on it.

· RB’s next argument was that BNS is in unperfected, filed after debtor was in default, and debtor was also in default to BNS, cannot do this.  Court said although you cannot perfect by possession after debtor is in default, can perfect by filing financing statement.  Appointment of receiver-manager did not crystallize priorities – there is nothing in Act which sets date of determination.

· There is no repossession here - because Royal Bank was never in possession - But Royal Bank was seizing, which is a statutory right to take possession after default.
Note: 
· This is a Sask case- we specifically have a provision in the PPSA s.24(1) – “unless possession is a result of seizure or repossession.” 

Royal Trust v No 7 Honda (107)
Facts:
Car was sold on conditional sale but seller (Honda) didn’t register their interest, buyer was suppose to make payments, but wasn’t able to, so brought car back to dealer and left it there, but before doing so gave an secured interest to Royal Trust, which was perfected.
Honda wanted to beat out Royal Trust’s perfected interest so tried to argue that it has a perfected interest b/c it perfected through possession

Issue:
Was the custody acquired by No. 7 on January 4 the ‘taking of possession’ within Ontario equivalent of our s. 24 such that there was perfection by possession?

Held:
No — not perfection.

Ratio:
Repossession is not considered possession for the purpose of perfection
Discussion:
· As long as they (seller) can show that they have a perfect SI at the time they were selling the car, then they would have priority and sell free from the buyer’s interest

· The only way to argue that is to say that we had possession, which constituted perfection for s.24

· Court said that the seller didn’t have possession for the purpose of perfection → they didn’t even seek out the car, it was dumped on them → it wasn’t possession for the purpose of collateral.
· Even though a SP has possession that does not mean that possession equals perfection. Court looks to why you have possession. In this case, the seller had possession not to perfect but because the cheque had bounced and so the debtor had returned the car.
Robert Simpson Co. v Shadlock (120)
Facts:
SP1 (Robert Simpson) notifies SP2 (Shadlock) of security agreement, then debtor grants chattel mortgage to SP2 over, inter alia, all of the chattels acquired from the debtor by SP1.

Therefore, we have competing security interests in respect of the same collateral.  

SP2 registers, then SP1 registers.

If one simply applied the residual priority rule, with respect to these two perfected interests, SP2 filed first, therefore SP2 over SP1.  

But, it was argued, SP2 when taking its security was well aware of prior unperfected security interest by the notice.  

Applying old law, that prior knowledge would preclude priority of s. 35.

Issue:
Whether or not a later perfected interest, who had prior knowledge of unperfected security agreement, is acting in good faith or bona fide when perfects own agreement, and thereby gains priority?

Held:
No, actual or constructive notice have no place in the PPSA.
Ratio:
In Ontario, mere knowledge does not alter priority rule.

Discussion:
· If SP2 knows about SP1’s interest but SP1 hasn’t filed financing statement yet, this doesn’t change the application of the priority rules

· When looking at the priority rules, notice of another party’s interest is irrelevant

· s.35 says nothing about lack of knowledge being a pre-requisite for its operation.

Note:

· Under the old law, SP2 would lose, because there was an obligation on SP2 to act bona fide.  Courts said trying to jump priority ladder that was not bona fide, and courts said it was fair to have SP2 rank second even though it was perfected because SP2 was not misled, because SP2 knew someone ranked ahead of them.  

· To hold that actual knowledge was relevant would import into s. 35 a qualification which is not present there - in other portions of the Act, when knowledge is relevant the Act says so.  E.g., s. 20(c)(ii).  

· Our law reads differently than Ontario law at that time.  

· See s. 68(2) ( general requirement of good faith and commercial reasonableness (i.e. act without negligence towards debtor. But s.68(3) says it’s not bad faith to act with mere knowledge of a prior security interest.  Therefore, there is no real basis for the argument that s. 35 should here be displaced. It seems that you need “knowledge plus” to qualify for “bad faith”.

Ontario Dairy Cow Leasing v Ontario Milk Marketing Board (122)

Facts:
Here, security agreements existed at different times, but attached to the collateral at the same moment (when debtor obtained rights to the proceeds of a sale).

At the time the 2 security interests came into conflict neither was perfected because of defective registration. The respective security interests attached at the same time because both security interests were in existence at the time the debtor obtained rights to the proceeds of the sale of the quota.

Issue:
When dealing with two unperfected security interests – how is priority established?
Held:
Look to the date of attachment.  If they attach at same time, then they have same priority.  Will be divided depending on how much you are owed (proportionately – so if one party lent $30, and the other $15, they will get 2/3 and 1/3 respectively of the collateral, up to the amount owed).
Ratio:
When date of attachment is at the same time for both parties, they will share pro rata (proportionately)

Royal Bank v Agri Credit Corporation (124)

Facts:
In 1979, ACS (Beekeepers) (SP1) advances loan A to the debtor and takes security interest in APAAP perfected by registration of financing statement in 1981.  

In 1982 the defendant acquires loan of revolving line of credit from Royal Bank (SP2), pursuant to security agreement perfected by registration of financing statement.  

In 1985 ACS enters new fresh security agreement with debtor and advances loans w/o registering new financing statements.

Issue:
What is the priority as between SP2 and SP1 wrt the 1982 and 1985 loans?  Can the 1981 finan stm cover the later transactions?
Held:
ACS’s 1981 registration has priority → it can cover later transactions.
Ratio:
· You can tack on loans made through separate security agreements made in different times as long as it’s the same parties and the same collateral as listed in the original financing statement. Doesn’t matter when money was lent

· The financing statement is valid to cover after-acquired property and future advances under new s.a. whether or not mentioned in the finan stm

· So 1 finan stm can cover more than just 1 s.a.

· Security agreement can cover future advances → advances that are not yet contemplated by the SA

Discussion:
· 1985 is not a future advance, but SP1 has priority all the way down the line.  How can that be?  

· In B.C., one financing statement can support more than one security agreement - it can support the 1985 agreement for the purpose of registration, provided the description of collateral in the original agreement is sufficiently broad to capture the collateral of the second agreement.
· see s. 43(4) and (5): if you fail to account for future advances in the first security agreement, you can correct it by entering a fresh agreement. 

· Also, with ss.43(4) and 43(5): you can both file a FS before the security agreement is entered into, as well as having one FS support more than one security agreement.

· The court here says the system is just to provide notice which, coupled with the P.P.S.A., provides security.  

· So if you are the secured creditor in 1982, you search, look at the security agreement, see if it provides for future advances. 

· If not, and you wish to proceed, and priority is critical, you first seek a subordination agreement with SP1 to secure the loan.

· As SP1, though, you’ll want to be careful and make sure that the description in the FS for the first loan is broad enough to cover the collateral for the second, to ensure your priority!

· The PPSA system is meant to give notice only, the specific terms, collaterals, etc. are the responsibilities of the parties to figure out

· s.18 of the PPSA gives the “junior” creditor the right to see the security agreement b/w the debtor and the “senior” creditor

Re Giffen (133)
Facts:
Car lease was un-registered (therefore unperfected), lessee goes bankrupt, TEIB tries to claim the $ gained from sale of car

Lessor argued that since lessee didn’t have title to the car, TEIB shouldn’t get better title either

The transactions are within the scope of the P.P.S.A. because the leases are “for a term of more than one year.”

Issue:

Can a TEIB get a better title than the bankrupt debtor had?

Held:

Yes, TEIB can get a better title due to the operation of s.20(b)

Ratio:

By the operating of s.20(b), it is possible for the TIB to get greater rights over the collateral than the debtor originally enjoyed

Reasoning:

· TL and B.C. Tel say that Giffen never had an interest in the car, as she was only leasing it. Therefore, the trustee couldn’t take or sell it – court rejects this, lessee did have an interest in it. We know Giffen had rights in the collateral, because of PPSA s. 12(2) says a lessee acquires rights in collateral upon obtaining possession of leased goods.  Iacobucci equated that to a propriety interest within meaning of P.P.S.A. and Bankruptcy and Insolvency Act, such that there was property that could be vested in trustee.  

· Bankruptcy (fed) vs. PPSA (provincial) – court said not a problem – was proprietary interest for purposes of both.

· Under CL, TEIB can’t get better title due to operation of nemo dat

· But legislature has made a deliberate policy choice to allow TEIB to get better title w/ regards to a collateral when the other party is an unperfected SP

· The dispute is not over who has ownership of the car, but rather, who has priority to it → and that’s determined by the rule set out in PPSA

· TEIB are given capacity to defeat unperfected SI b/c they represent UCs → so the legislature’s intent is to put TEIB in the same situation as it would be in before the bankruptcy occurred

· s.20(b) modifies principle that TIB is limited to rights in property enjoyed by bankrupted

Note
· S. 20(c) ( There is no requirement that the transaction occur in the ordinary course of business, and this distinguishes it from “ordinary course” buyers under s. 30.  

Re CIBC and Marathon Realty (142)
Facts:
C.I.B.C. was the SP, dealing with debtor Kiddies. 

Marathon Realty is Kiddies’ landlord.

Debtor grants security interest to bank using language similar to APAAP of the debtor, but goes on to specify there will be a security interest in inventory and talks about children’s clothes etc.

SP files financing statement effectively in the same terms.

Thus, we have a perfected security interest in APAAP of debtor.

There is also a commercial lease between the landlord, Marathon, and the tenant, Kiddies.

Kiddies defaults in its obligations to the landlord.

Landlord distrains for arrears of rent (landlord has right to seize and sell property of the tenant for arrears of rent - at common law it was only a right to seize and hold, but right to sell was conferred by statute).

As part of the distress, Marathon seizes all existing inventory of Kiddies.

CIBC had a registered SA that included “inventory all goods now or hereafter forming part of the inventory of the undersigned…”

Key facts, not set out in the book:  

Suppose bank made original loan to Kiddies, which Kiddies used to buy clothes, which would be original collateral.  

When Kiddies sold the clothes it received proceeds in form of cash, and it was supposed to immediately turn that money over to the secured party by deposit to revolving line of credit.

Kiddies didn’t do that AND, instead, kept the cash in the till and used that cash to buy more inventory.

Issue:
Does CIBC’s SI in the original inventory extend to the proceeds from the new inventory?
Held:
Yes, CIBC does have SI in the proceeds of the proceeds.
Ratio:
A SP does have right to proceeds from proceeds

Proceeds of proceeds are still considered proceeds
Discussion:
· PPSA specifies that SI in proceeds continues, and remains perfected if the proceeds were described in the original collateral → here, it was described in the original collateral as “inventory hereafter…”

· Clearly the clothes purchased with the proceeds are themselves proceeds.
· C.A. said failure of bank to police its security agreement did not invalidate its interests.
· The CA seems to be saying that SP’s legal position would be the same regardless of whether Kiddies proceeded as it did or whether it had complied with the covenant.  Diebolt:  If the security agreement had been followed, Kiddies would have deposited the money in the account for the revolving line of credit, then it would have paid for new clothes by way of a cheque drawn on that account, making the character of the collateral an original collateral. Why?  Because those second set of clothes were not acquired with proceeds but rather by way of a fresh advance.  Why does Diebolt raise that?  Because sometimes original collateral enjoys a superior priority position to that of proceeds, particularly when we look at PMSIs.  

Royal Bank v Pizza Bell (153)

Facts:
Royal Bank= SP, Masers =debtor, unsecured creditor = Pizza Bell Corp., a franchisor who grants franchise to debtors.

Debtors grant security interest to RB to get a loan, which was used to purchase the franchise from Pizza Bell, as well as to buy items of equipment, including two ovens and a prep table.

The scope of the security agreement was such that ovens and prep table were clearly covered, and bank had perfected its security interest in them

Debtors were also indebted to Pizza Bell, an unsecured creditor.

The business goes under, and Pizza Bell locates and grabs the oven and prep table, and sells them to a third party. 

Now we have proceeds from the sale of the oven.  

Issue:
Do the proceeds in hands of Pizza Bell fall within the P.P.S.A. definition of proceeds so that the bank takes them?

Held:
Yes. SP (Royal Bank) takes the proceeds.

Ratio:
The dealing with the collateral does not have to be by the debtor in order for proceeds to arise.
When dealing w/ proceeds from the collateral, it doesn’t matter who dealt w/ the collateral, as long as the proceeds are derived from “any dealing w/ the collateral”

The dealing of the collateral does not have to be by the debtor, and may occur even if the debtor objects
Discussion:
Pizza Bell’s argument was that there was a dealing, but it was a dealing by a third party and not the debtor.  

Court says no, nothing in s. 1 expressly or impliedly requires that the dealing be done by the debtor.

Pizza Bell, in effect, committed an act of conversion and was in the position of a tortfeasor.

Agricultural Credit Corporation of Saskatchewan v Pettyjohn (156)
Facts:
· Pettyjohn were farmers, borrowed $ from ACCS to buy cattle in 1981 and again in 1984 → secured by chattel mortgage on the cattle

· PJ also borrowed $ from BMO from a line of credit (unsecured)

· Pettyjohn originally borrowed $1,000 (using simplified numbers) from ACCS to buy cattle; the cattle was worth $2,000 (Pettyjohn had $ from other sources)

· Pettyjohn then sells cattle for $2,000 (it’s now proceeds), but he takes the $2000 to pay back BMO to pay off line of credit, then immediately borrow $1,500 again from BMO again, then they used the $1,500 to buy some new cows (Watusi cattle).

· No evidence as to whether bank was aware the cheque was impressed with a security interest due to it being proceeds owed to A.C.C.S.

· Also, Watusis are dairy cattle, and so would be equipment, and not inventory as meat cattle were.

· Note the discontinuity here - original cheques were used to pay down the loan, then a new loan was extended.

Issue:

· Does ACCS have a SI in the Watusi cattle as proceeds from the original collateral?

· If they do have a SI in the Watusi cattle, then how much is that SI for?
· Well actually it was after acquired property, so ACCS had a security interest in the Watusi, but wanted to know if their PMSI transferred to the cattle  

Held: 

ACCS does have a SI in the Watusi cattle → b/c ACCS originally had a 50% stake in the old cattle, they are now deemed to have a 50% stake in the Watusi cattle

Ratio:
The rule of tracing in the PPSA is broader than in equity → ct can now trace to 3rd parties w/o notice as long as there’s a “close and substantive connection” b/w the original collateral and what SP is seeking SI in (the new “collateral”)

Reasoning:

· If you used the old equitable law of tracing, the ACCS can’t trace b/c your interest would have disappeared when the $ went back into BMO (they were not obliged to ask where the $ came from, they were bona fide).
· If had purported to apply traditional tracing rules, the problems were:

1. Firstly, there had been a mingling of proceeds with other non-proceeds funds in the account, and so it would have to dance through the lowest intermediate balance, an accounting nightmare.  

2. Secondly, the court the recognized that because cheques were used to pay down the line of credit at BoM, they were dissipated with nothing left to trace to.  

3. Thirdly, the new breed were purchased with a fresh loan given by a third party and thus not subject to tracing.  

4. Fourthly, other sources of funds were used to purchase the new breed. 

5. Finally, the dates didn’t jibe - not all of the old herd had been sold by the time the new herd was purchased. How could you say that they were proceeds??  

· So there were many reasons, plainly, to argue that the new breed were not proceeds.

· The Court said you just have to show a ‘close and substantial’ connection between the old herd and the new herd.

· But the court found that the PPSA changed the rule in tracing. s.1(5) implies that in the context of the PPSA, even though you can’t trace to the new cattle in equity, you can trace if there’s a close and substantial connection b/w the old and new cattle → the close and substantial connection test
· If you apply intermediate balance rule, this isn’t proceeds – went into hands of bank to pay off the debt.  Court said that general law on tracing does not apply in context of the PPSA.  Section 1(5) abolishes need for fiduciary obligation – since they abolished that, court felt it could abolish the rest – court substituted the idea of a close and substantial connection 
· How much?  Court said if you are tracing into proceeds using CASC test, then figure out what proportion of the value of the original collateral represented indebtedness (here is was 50/50). Court says it is stretching the rules, so you should be happy with a reduction in proceeds.  Rule only applies when using CASC test, not regular tracing rules.

Note:

· This has been followed by other jurisdictions wholeheartedly → adopted by BC cts in Re River Industries Ltd. (1992) BCSC
· Tracing – equitable rule – court might not order it if too messy.
Re River Industries (164)
Facts:
SP Acklands supplying inventory to Heather Power Tools, on credit and retaining security interest in the inventory which is perfected.

Heather also acquiring inventory on unsecured credit from other suppliers.

Heather effects a sale in bulk of all its assets (apart from the inventory it got from Acklands that it still had, and that inventory was repossessed by Acklands) to a third party and gets cash money which goes to a bank account.

Acklands is short about 30k, and wants the money from the sale of the other assets.

Argument by SP (Acklands) was: “we had security interest in all of inventory remaining at date of sale in bulk in form of proceeds, and the cash deposits are just a subsequent generation of proceeds.” Acklands is arguing that they had SI in inventory that they provided, that was sold and replaced, and so they are saying that they have a SI in the replacement inventory, and then have a SI in the money from the replacement inventory.
Opposing argument was that when Acklands’ inventory was sold, the proceeds of those sales were blended with the proceeds of sales from other sources in one bank account.  

Moreover, some of those monies were used to purchase replacement inventory which was later sold in bulk, but much of that money was spent on other purposes and thus dissipated (heating bills, etc.). 
Issue:
Does the SP have a SI in the proceeds?
Held:
Yes.
Ratio:
CASC from Pettyjohn applies in BC.
Discussion:
· Court says that it can’t distinguish this from Pettyjohn, so, again the court avoided going through the hoops of the old law by saying “close and substantial connection.”

· Court finds that the inventory sold in the bulk sale was traceable property derived from dealing with the collateral or the proceeds and were therefore “proceeds” within s.28.
· The claim by the SP was granted against the monies in proportion to the ratio which inventory supplied by the applicant bore to the total inventory. 

Universal CIT Credit Corporation v Farmers Bank of Portageville  US District Court (166)
Facts:
· Ryan was a car dealer, made deal w/ CIT where CIT would finance purchase of cars for Ryan, and once Ryan sold the cars, it would write out cheques to CIT to repay the financing

· Ryan also had bank account w/ Bank where other sources of deposits and w/drawls came & went

· CIT decided to terminate its financing arrangement w/ Ryan, after hearing that, Ryan went to Bank after-hours and told Bank to w/drawl $12,000 from his account to pay itself back first. Ryan was angry at CIT for terminating the relationship, and wanted them to get paid last. That is what Ryan told the bank. 
· There was $16340 in the account when the bank took out the 12000 that it was owed. 

· Prior to this shifty withdrawl by the bank, 6 cars financed by CIT had been sold, for a total of $18112, and CIT had a SI in those proceeds. 

· Ryan had written cheques to CIT for the cars that were sold, but they bounced b/c of the 12k that the bank had taken out of the account, and the 3100 that Ryan had taken out the next day.

Issue:
Is the Bank entitled to keep the $12,000?
Held:
No, CIT can seize 7000 back
Ratio:
The lowest intermediate balance rule works so that deposits and w/drawls from a mixed account are presumed to have nothing to do w/ the SI in the account unless the debtor specifically has intention to “top-up” the account

Discussion:
· CTI had a perfected SI in the proceeds from the sale of the six cars when that money was in the account. 

· Ryan argues that the funds were commingled and so were not traceable, court disagrees and says that are traceable. 

· The rule is that when Ryan paid out of his account, the money was taken first out of Ryan’s money and then only out of the proceeds to the extent necessary. 

· Court points out that if the $12,000 had gone to a bona fide party, then SP’s interest in that $ would have disappeared.
· However, ct found that the Bank, have received the $12,000, was not acting in good faith → it was after-hours, it was not bona fide. So to the extent that the $12,000 was subject to the SP’s interest, that interest would continue, the SP can claim that portion from the 3rd party holder, the Bank.
· So then the ct was simply deciding how much the $12,000 was affected by the SP’s interest, and this is mathematics. 
· Apply the LIBR.
· When deposits were made back into the account, they were not made “manifesting an intention to make restitution of the trust”, so there was no topping back up of trust funds, and the LIBR applies in strict sense.

· Court finds that the proceeds from the sale of cars left in the bank account was $11,429 at the time the bank took out the 12000, and at that time the account had a total of $15,823.
· Note the 11429 was done by a common sense approach of monitoring how much of the money in the account was proceeds money, noting when the different proceeds money came in and when other deposits and withdrawals were made. 

· So the bank was only entitled to the “non-proceeds money” = 15823 – 11429 = 4394, and the remainder i.e. 12000 – 4394 = 7606 could be seized by CIT.

Note:

If the bank had been acting in good faith, the debtor had given the $12,000 to the bank, then whatever the SP’s portion in that $12,000 would have disappeared the moment the $ went into the bank

If the bank then loan the $ back to the debtor, the new things that the debtor used the $ to buy are not traceable

So this is the law if you apply the law of tracing strictly → ♦♦♦ that was changed by the Pettyjohn case!

Royal Bank v United Used Truck and Auto (172)
Facts:
United went bankrupt. Maynards purchased the assets for 500k. Mott was a secured creditor at the time but the SA created 3 requirements in order for the SI to attach. The first condition, that the entire price of the vehicle had to be funded by Mott’s financing, could not be demonstrated i.e. the PMSA said that the collateral was all vehicles purchased “where the entire purchase price for the vehicle has been funded by the Financing…”.

Issue:
Did the SP have an effective PMSI?

Held:
No

Ratio:
Even if you have a PMSI, you still have to have a valid (i.e. attached) underlying security interest.  

Discussion:
·  “It is likely that the large majority of the purchase price came from the sale of PMSI inventory but the security agreement required that the entire purchase price be funded by the financing provided by Timothy Mott

· Proceeds subject to a PMSI are subject to the same conditions as the original collateral 

· In the absence of evidence which would enable the funds to be traced they are untraceable to the new goods
· If there was a problem with the basic security interest then the PMSI will not succeed. All of the basic requirements for a security interest must be met in order for the existence of a PMSI. (You can have an unperfected PMSI etc)
Summary

· 1st issue: are these proceeds?

· 2nd: is the SI in the proceeds perfected? If it’s perfected, is it continuously perfected? → s.28(2), s.28(3)

· 3rd: if there’s a SI in the original collateral, s.28(1) says that SI continue in collateral + proceeds

· There is “tracing” problem w/ $ that goes into mix account

· cases seem to indicate that there’s much more flexibility in terms of tracing in the context of the PPSA

Agricultural Credit Corporation of Saskatchewan v Pettyjohn (182)

Facts:

ACCS promised in letter to lend Pettyjohn $ to buy cattle; Pettyjohn then got BMO line of credit and bought cattle; then when the ACCS $ came in, used that to repay the BMO line of credit

Issue:

Did ACCS obtain a PMSI in the original cattle?

Held:

Yes, ACCS has a PMSI in the original cattle.

Discussion:

· Need to meet 3 criteria in order to constitute a PMSI:

1) lender has taken a SI in the property

2) lender has given value for the purpose of enabling the debtor to acquire rights in the property

3) the value has, in fact, been used to acquire those rights

· The dispute here is mainly around points 2 & 3

· ct finds that “value” doesn’t necessary have to be $ → it can be ACCS’s binding commitment to forward the $

· w/o that binding commitment, Pettyjohn would not have been able to get the $ from BMO.

· Even though the $ from ACCS was not used directly to buy the cattle, it was part of a transaction that allowed interim financing

· The BMO line of credit was always just meant to be temporary → cattle was meant to be bought w/ ACCS $, and in the end, would not have been feasible w/o the binding commitment of ACCS → so the fact that ACCS gave the $ after the cattle was purchased doesn’t matter very much.

· Generous approach: If debtor borrows money from 1st party and it’s a temporary measure and it’s intended that the 2nd party would be the ones financing the goods, the 2nd party can still have a PMSI. 

Ratio:

The 3 criteria in order to constitute a PMSI:

1) lender has taken a SI in the property

2) lender has given value for the purpose of enabling the debtor to acquire rights in the property → “value” doesn’t necessarily be $, use the “binding commitment” test

3) The value has, in fact, been used to acquire those rights → look at the commercial reality

Note:

· What if you (SP) want a PMSI when the cattle is already bought?
· You can do an assignment → buy the right from BMO, since BMO had PMSI, you buying the assignment would also give you the PMSI

· To be safe, instead of paying debtor money to pay off the lender, should take assignment of 1st party’s interest
Unisource Canada Inc. v. Laurentian Bank et al. (2000) ON SC

Can providing funds to allow the debtor to change the nature of her rights to property constitute allowing the debtor to “acquire rights” in the property?

Facts:

· RBC had SI in printing press, debtor was the lessee of the printing press w/ option to buy it; 

· Lorential lent debtor some $ and allowed debtor to pay off RBC 

· Lorential also take SI in the printing press

Issue:

· Does Lorential have a PMSI in the printing press?

Decision:

Yes, Lorential has a PMSI in the printing press.
If debtor already has entitlement in collateral and this new loan is used to change the nature of the debtor’s entitlement, the secured party lending this money has a PMSI

Ratio:

As long as the new financing allowed the debtor to acquire additional rights in the property, the financer can be said to have a PMSI

Reasoning:

· Lorential’s financing allowed D to acquire something “extra” – legal title to the printing press

· so there was acquisition of a further legal right

· It would be unfair to not give Lorential priority over something that D acquired using L’s $

Note:

· What if RBC simply lent the $ to the debtor, the debtor owned the press, then Lorential comes along to allow debtor to pay off RBC and insist that its interest in the press be by way of mortgage; now debtor has less of an interest in the press than before, is it a PMSI? → Prof: not sure

· There are cases that take a generous approach to the interpretation of def b) of PMSI

McLeod v Price Waterhouse (188)
Facts:
Here, the Debtor (Avonlea) came into possession of equipment by way of three month rental agreement w/ RM (not more than one year, so not caught by PPSA) and the debtor overholds w/ permission of RM.  

On Oct. 16, debtor (Avonlea) and Reid enter into an installment purchase plan (granting Reid a security interest) conditional on the approval by Ford Motor Credit, who is going to buy “the paper.”

Ford Motor Credit is going to get an assignment of the security interest from Reid.  

Ford Motor Credit approves the deal on Nov.2.

On Nov. 3, Ford Motor Credit takes assignment, and registers a financing statement asserting a PMSI.

Issue:
Did FMC comply with the s. 34 requirements that the financing statement be registered w/in 15 days of the debtor taking possession, when the debtor had possession for months prior?

Held:
Yes, s. 34 was complied w/ and Ford Motor Credit had a PMSI and SP does have super priority.

Ratio:
The 15 days in S.34(1)(a) starts running from the day the D has possession of the thing as collateral
Discussion:
· The purchase agreement entered into by debtor and RM was a “conditional agreement” (i.e. non-binding);

· The condition was lifted on Nov. 2 and the financing statement registered on Nov. 3.
· Therefore, there was compliance w/ s. 34, because the debtor never came into possession “qua debtor” until Nov 2.

· Thus, the obligation was not secured until Ford Motor Credit approved the deal.

Chrysler Credit Canada v Royal Bank (190)

Facts:
SP1 (RB) gets a security interest from WPC in all present and future motor vehicles.  

SP2 (CC) financed the purchase of new cars by WPC via conditional sales agreement, for which WPC granted a PMSI and CC served notice of the PMSI on SP1. 
WPC went under and the receiver had to determine who to give the cars to.  

Before the PPSA came into effect, the dealer had operated with a Royal Bank line of credit secured by a general debenture and assignment of book debts. Both were subordinated however to other conventional security held by Chrysler. After the PPSA came into force, both the bank and Chrysler were granted new forms of security. A general security agreement was entered into between the Bank and the dealer to secure a 200k line of credit and April 8, 1983 the Bank registered a financing statement. 

Chrysler, to secure its line of credit for the wholesale purchase of new cars, also had a security agreement and registered it on April 13th.

Following this, Chrysler served notice to the Bank informing it of the PMSI in the automobile inventory. 

The general practice was that the dealer would purchase cars from the manufacturer by way of conditional sales contract with Chrysler advancing the money each time. 

The cars were of three types:

i. New cars that had not yet been paid for;

ii. Trade-in cars, for which the new cars had not been paid for (So the trade in cars were 1st generation proceeds for the new cars that had been let out when the trade-ins arrived).

iii. Used cars that could not be traced to the sale of a new car
Issue:
What cars can CC use its PMSI to get?
Held:
CC takes the cars in categories (i) and (ii), but not in (iii)

Ratio:
Though SP lends money to buy multiple things and they are bought at different times, they should be treated as a collective PMSI.

A SP’s PMSI extends to proceeds indefinitely

Discussion:
· It is common ground:

· That both the Bank and Chrysler had a perfected security interest in the inventory of the dealer

· That Chrysler had a PMSI therein

· That having served notice upon the Bank, Chrysler’s interest generally ranked above the Bank’s

· The cars in category (i) are classic PMSI super priority, so CC takes.
· The cars in category (iii) are not subject to PMSI, they could not be traced to the sale of a new car and so could not be proceeds, and so RB takes.

· The trade-in cars in category (ii) were 1st generation proceeds to CC. To RB they were original collateral. But the Sask C.A. finds that CC had a PMSI in the proceeds, which were “cross-over” security (i.e. CC gave value to WPC, which it applied to obtain the inventory, and then the trade-in cars flowed from that inventory and so were proceeds subject to a PMSI.

Notes
· Security interest in all the inventory of a car dealer. The money of the lender was used in some cases to buy the cars- hence the lender had a PMSI. However the inventory was not purchased en mass but over periods of time. Hence, there is a security interest in all inventory and you could tell how much of the lender’s money was used to purchase the cars (and there was PMSI in that amount). Other cars were purchased without using the debtor’s money (but due to the security agreement, the lender still had a security interest). 
· D would sell the cars and sometimes the money would be paid back and other times it was not. 

· X, Y, Z purchased. The money used for Y was paid back. The court’s view is that even though X,Y,Z were purchased separately they should be treated as being bought as a group and until the entire amount of the loan was paid back there is a PMSI in all and each of them for the full amount of the loan. There is still money owed in the security and even though the money for Y has been paid back, there is still a PMSI in it. 

· This is the collective PMSI concept. This treats security interest in a “global sense” even though we know that security interests attach individually.

Manning et al v. Furnansman Heating Ltd. (1985) Manitoba QB

Facts:

Home owners had house built for them, so they have interest on the land

The builders have a conditional sale K for the furnace.

b/c it was a conditional sale K for the furnace, it’s a SA and the supplier becomes a SP and the builder becomes the debtor, and the collateral is the furnace

The SI was attached, but not perfected

The builder failed to pay for the furnace, supplier wanted to take the furnace away

Issue:

Does the supplier have SI in the furnace, and if so, how does that relate to the landowner’s interest – who has priority?

Decision:

The homeowners have priority

Ratio:

If the SI attaches after the good becomes a fixture, then the SP’s interest is subordinate to someone who has a real interest in the land provided that the land-owner didn’t know about the SI.

Reasoning:

· The home owners were innocent 3rd parties who had the interest in land BEFORE the furnaces became a fixture

· Here, the ct deemed that the SI attached to the furnace after they became fixtures → there was no SI on the furnace before they were installed b/c before that, the builders didn’t own the supplier anything

· The Court of Appeal reasoned differently but came to the same conclusion, said the CSA was never meant to be a CSA.

· Problem of secret liens: As long as your security interest attaches before the thing becomes a fixture, it has priority over someone who has an existing interest in the land 

Gencare Services Ltd. v. Tolpuddle Housing Co-operative Inc. (1993) ON CJ

Facts:

Gencare supplied Rimac with equipment for the building of Tolpuddle

Gencare had a SA w/ Rimac, this was registered.

After the generator was transferred and affixed as a fixture in the Tolpuddle building G went and registered under s.49 in the LTO 
So G was the SP, SI was in the generator, which was a fixture.
Rimac went broke, Gencare wants to take the generator back

Debate was whether or not G had a perfected SI w/ regards to the generator

Issue:

Did Gencare have a perfected SI in the generator, and thus, priority?

Decision:

Yes, Gencare had a perfected SI due to the operation of the s.49 filing.
Ratio:

· If fixtures are involved, need to check the PPSA registry and also need to check the Land Titles office b/c a s.49 notice filing is deemed to be perfection.

· This case is authority for the proposition that filing a s.49 notice is also a way of perfecting your security interest. If this is all you’ve done, you’re perfected, even during a priority competition between 2 SPs

· SP, when getting an interest in something that’s a fixture, should check not just the personal property registry, but also the LTO

· You should file both a financing statement and s.49 notice to protect your interests

Reasoning:

Steps in the analysis:

[the section numbers in this case are different to the BC sections].

1) Is the equipment a fixture? → It is only “building materials” if it is an “integral part of the whole construction”. In this case they find that the generator was a fixture. 
2) Was there attachment? If so, when did it attach? → yes, it was attached & perfected by registration of the FS, it attached before it became a fixture → so use s.34(1).
3) Did the other party also have a PPSA interest (SI)? → yes, Tolpuddle also had a SI → so can’t use s.34(1) rule b/c there are 2 competing PPSA interest, not PPSA interest v. LTA interest.
4) Now look to residual rules → the 2 debtor rule in s.35(8) – not sure that s.35(8) is applicable at all, for it to apply the transferee must have given the SI in the collateral before the transfer. 
5) Rimac transferred the collateral to Tolpuddle → so now, Gencare had to amend the FS w/in 15 days due to the s.35(8) rule

6) It didn’t do that w/in 15 days → so the s.35(8) rules doesn’t apply (if it had amended the FS, then s.35(8) would apply and Gencare would have priority)

7) Now that there are 2 competing SI w/ 2 debtors (Gencare & Tolpuddle), s.35(8) doesn’t apply, look to another residual rule → s.35(1)(b) says b/w perfected & unperfected SI, perfected SI wins 

8) Is there perfection first? → Gencare perfected first b/c they filed the s.49 notice in the LTO

G.M.S. Securities & Appraisals Ltd. v. Rich-Wood Kitchens Ltd. (1995) ON CA

Facts:
Competition over cabinets installed in a house. 

NT took and registered a mortgage of land. It then made advances under the mortgage. 

RW sold the cabinets to the owner of the land under a secured instalment sales contract. They were sold on a CSA and hence the sellor had a SI in the cabinets. In this case, it was clear that the SI attached before they became fixtures (different than Manning). 

However RW failed to register a fixtures notice in the LTO as required in Ontario. 

GMS took a 2nd mortgage on the land. 

The owner of the land defaulted to NT, GMS and RW. 

All but one of NT’s advances were made before the goods became affixed to the land. 

Simplified Facts:

· M1 advances

· SP attaches SI in X

· M1 makes another advance

· M3 gets interest

· SP files s. 49 notice

Discussion:
· Does SP have priority over M3- NO- b/c he didn’t file s.49 before the interest arose

· Does SP have priority over M1- YES- M1 was already there and 36(3) says that as long as SP’s interest attached before if became a fixture then you have priority. 

· BUT - SP would not have priority over M1 for the additional advance. Because SP has not yet filed s.49 notice.
· M1 has priority over M3 under the LTA!! 

· BUT the trial court said : you apply s.36 once and with respect to M1’s additional advances M1 has priority over SP

· CA acknowledges the circularity problem and said there is no easy answer!! 

· Remember the priority 2 persons with personal property interests in fixtures are NOT dealt with by s. 36, s.36 is only for when have SP competing with person with interest in land.
Ford Motor Credit v Centre Motors (248)

Facts:

Maitland Motor granted a SI in 3 vehicles to Ford Motor Credit (the P), the SI was perfected

Maitland then sold the vehicles to Centre Motors

Issue:

Does the SI continue, who has priority?

Decision:

Centre Motors has priority, the Ford Motor Credit SI was lost by operation of s.30(2). Here it is reasonable to assume that there was no knowledge of the security interest
Ratio:

· When a 3rd party buyer is involved, s.30(2) should be applied → so as long as the seller was acting in the “ordinary course of business”, then the buyer can take free, regardless of whether or not s.28(1) has been complied with.

· Buyers and sellers can’t designate their transaction to be “in the ordinary course of business”, the court will decide this. 
· The test as to whether a sale is made in the ordinary course of business is objective and we do not inquire into the minds of the actual buyer or seller, but ask what was reasonable under the circ’s.
Reasoning:

· A perfected SI in the vehicles can only be defeated by:

1. a sale in the ordinary course of business pursuant to s.30(2) of the Act

2. the dealing in the goods was expressly or impliedly authorized by the SP, pursuant to s.28(1) of the Act

3. the SI becomes unperfected, subject to provision of the Act relating to unperfected interests

· So the main question is what is the relationship b/w s.30(2) and s.28(1) of the Act?

· s.28(1) focuses on dealings b/w the SP and the debtor, whereas s.30(2) concentrates on the dealing b/w the debtor (seller) and the buyer
· s.30(2) is enacted to ensure commercial efficiency 
· s.28(1) is subject to s.30(2) → so if goods subject to a SI are sold by a seller in the ordinary course of business, the buyer takes them free, doesn’t matter whether or not the dealing was expressly or impliedly authorized by the SP
· As long as the dealing was “in the ordinary course of business”, then s.30(2) applies → look at the situation from the viewpoint of the buyer, if the buyer has no reasonable grounds to suspect that it wasn’t “in the ordinary course of business”, then it’s ok → even if the seller was acting fraudulently

Note:

· If you are dealing with a transaction with sale of collateral, then you would try to use both provisions in hope that 1 of them would give you release

· s.28(1)(a) applies to all transactions, unlike s.30(2), which only applies to transaction in the “ordinary course of business”

· However, s.28(1)(a) is subject to control of the SP
Kulchyski v Shuswap Ventures (227) 

Facts:

· Kulchyski was the judgment creditor, Shuswap had SI in tractor which was registered by serial #. 

· Shuswap got its SI from D, who was the JD that K (JC) got its judgment against.

· Now the JC wants to seize the backhoe and loader but the SP is saying that he has first priority to it.

· Shuswap (SP) tried to claim the backhoe & loader was an accession to the tractor. 

Issue:

Who has priority w/ regards to the backhoe & loader?

Decision:

The judgment creditor has priority over Shuswap b/c Shuswap had not perfected by the time the JC got his interest. 

Ratio:

s.38(5) says that a SP who has interest in the accession is subordinate to a judgment creditor unless the SP has perfected his interest in the accession

The PPSA broadened the CL definition of accession. 

Reasoning:

· The backhoe & loader are “accessions” even though they are be detached easily from the whole

· Since this involves priority b/w SP who has interest in the accession v. judgment creditor, s.38(5) governs

· Shuswap didn’t register the backhoe & loader → thus unperfected at the date of seizure, thus its interest is subordinate to the judgement creditor

· If you are going to get an interest in the accession, and your status depends on perfection; then you MUST do whatever it takes to get perfection.

· e.g. if it’s a serial # goods, then you have to register by serial # of the accession as well as the whole to get perfection.

· So you need to register the separate serial # of the accession; just registering the whole isn’t enough

Pratt & Whitney v. Ellis Air (229) (2002) BCSC
When would a SP “acquire the right to retain the whole in satisfaction of the obligation secured” so as to come w/in s.38(3)(b)(ii)?
Facts:

· Ellis leased helicopter to Northern, took SI in helicopter, SI was perfected

· Pratt then leased engine to Northern, which later turned into conditional sale, this SI was not perfected. 

· Northern went bankrupt, Ellis got judgment from ct which allowed it to repossess the helicopter.

· Pratt argued that its interest in the engine attached before it became accession, thereby using s.38(2) it should have priority

· Ellis argued that it fit under the s.38(3)(b)(ii) exception → that it “acquired the right to retain the whole in satisfaction of the obligation secured” → the “obligation secured” being the default lease

Issue:

Who has priority w/ regard to the engine?

Decision:

Pratt has priority in the engine

Ratio:

A lessor who got a judgment against the lessee to repossess would not fit under the “acquired the right to retain the whole in satisfaction of the obligation secured” exception of s.38(3)(b)(ii), unless the order explicitly states it.

Foreclosure and s.38(3)(b)(ii) doesn’t apply to a true lease or any other deemed security interest, b/c Part V doesn’t apply to those deemed interests

Reasoning:

· Here, Ellis had a SI in the helicopter before the engine was ever installed, so s.38(3)(a) doesn’t apply

· s.38(3)(b)(ii) exception only applies (and allows the party that has SI to have priority over the SP who has a SI in the accession before it attached) when:

1) the party acquired the right to retain the whole in satisfaction of the obligation secured

2) the party didn’t not know of the SI in the accession before it acquired the right to retain the 
whole

3) the party acquired the right before the other party (accession SP) has perfected

· Here, Ellis didn’t know of Pratt’s SI (b/c it was unregistered) and Pratt didn’t have a perfected SI after the repossession → so requirements 2 & 3 are met

· The only question is whether Ellis “acquired the right to retain the whole in satisfaction of the obligation secured”

· The repossession judgment Ellis got is silent on the subject of priorities among competing SIs

· Lease more than 1 yr is a “deemed” SI → therefore Part 5 of PPSA doesn’t apply; Part 5 is the part that gives foreclosure power

Marine Building Holdings v Proton Engineering

Claim to money under the Builders’ Lien act is subject to s.20 of PPSA

Royal Bank of Canada v. Dawson Motors (Guelph) Ltd. (1981) ON Country Court (237)

Facts:

· RBC gave Wood financing, and took a chattel mortgage in the car.

· There was an explicit prohibition in the SA prohibiting Woods from selling vehicles w/o consent of RBC.

· RBC registered its FS on August 16

· Woods arranged for the sale of vehicles to Dawson on the night of August 15, 
· At 8h47 on August 16 the FS was filed and so there was perfection. 

· $ went through at 1pm on August 16 after Dawson did a search in the PPSA system and found no SI in the cars i.e. was no perfection at that time ( this was before the days of computers so it took a while for perfection to show up on the register – had to wait for admin staff to make the entries in the book.
Issue:

Who has priority over the vehicles?

Decision:

RBC has priority

Ratio:

“value” in the context of s.20(c) means actual value, not just a promise to give value, it is not “consideration” ( Mac totally disagrees with this. 
Reasoning:

· Case hinges on s.20(c), which says that “in chattel paper, a document of title, a security….is subordinate to the interest of a transferee who 


1) acquires an interest under a transaction that is not a s.a.; 


2) gives value; and



3) acquires the interest w/o knowledge of the SI and before the SI is perfected
· Here, Dawson didn’t know about the RBC’s SI  ( he checked the registry and there was nothing there ( so he took his interest w/o knowledge, so (iii) is complied with. 

· This was not a transaction that was a security agreement ( so (i) is complied with. i.e. Dawson is not taking a SI, he just wants ownership of the cars free of anyone else’s SI. 
· The only issue is whether or not Dawson gave “value” [Well I think that failure of any of these elements would mean that RBC wins, note the “and”].
· ct found that Dawson didn’t give “value” till August 16, AFTER RBC has perfected its interest. (Mac says that the value was given the night before i.e. on the 15, when Dawson agreed (promised) to buy the cars.
· The agreement on the night of August 15 was just a promise to give value → that is not enough ( mac disagrees with this. 
· “a wholly executory promise not accompanied by any change in position is insufficient to form the basis of a priority under s.20(c) of the PPSA”

Note:

· Prof: thinks this is wrongly decided; consideration should be the promise of doing something, not just the act of doing something ( this case goes against the basic idea of contract law that the promise alone is consideration. 
Royal Bank of Canada v. Wheaton Pontiac Buick Cadillac GMC Ltd. (1990) Sask QB (240)

Facts:

· RBC took SI in “inventory” of Key West, KW then sold the vehicles (w/o consent of RBC) to K&R, who subsequently sold to Deschmer, who later sold to Wheaton, who later sold to Morin

· K&R, Deschemer, Wheaton, and Morin all did not know about the RBC SI

· Side note: they didn’t know about the SI b/c RBC took its SI in “inventory”, and at the time, Sask law didn’t required  registration of the specific model of the vehicle

Issue:

Did Wheaton take free the vehicle free from RBC’s SI?

Decision:

No, Wheaton didn’t take free, the SI was still attached. 

Ratio:

· s.30(2) only allows buyers to take free from the seller’s SI only if the transaction was “in the ordinary business” of the seller.

· s.30(2) also does not permit a buyer to take free from any other SI that is attached to the goods b/c of SI’s given in the goods by persons other than the seller that the buyer bought from. 

Reasoning:

· Is there any way Morin can argue that RBC’s interest was no longer attached to the car?

· Consider s.28(1)(a) or s.30(2)

· It seems that it wasn’t “inventory” b/c it was out of business, the implied permission wasn’t relevant → so no s.28(1)(a) [Well Mac said in class that s.28(1)(a) was not considered at all in this case, and that he thinks that it is still inventory even when the company goes out of business].
· s.30(2) did not apply to the initial transaction b/w the seller and the original buyer (b/w Key West and KW) b/c the seller was out of business so the buyer couldn’t have been dealing w/ the “ordinary course of business”

· if the seller was still in business, that transaction would have been in the “ordinary course of business”, then the buyer would have taken free from any interest given by the seller (SP1)

· so Morin can’t do anything using the PPSA

· ct recognizes that this is rather absurd, suggest that legislature should change the PPSA

· Says (near bottom p241) that “in certain circumstances, inventory sold between sellers, who do not ordinarily sell to each other but to the general public, may be sales in the ordinary course of business”!

Note:

· interesting side note: Sale of Goods Act s.16 says that seller always have to disclose interests to the buyer → so Morin could go back and sue the buyer, and the buyer can sue the seller for breach of s.16 of SGA
· What constitutes the ordinary course of business? Question of fact: look at place where sale was transacted, character of buyer (consumer, dealer etc), quantity of goods sold, price charged, how transaction appears to buyer
· It’s ordinary course of business for the SELLER, doesn’t matter who the buyer is
Fairline Boats Ltd. v. Leger et al. (1980) ON SC (243)

Facts:

Fairline sold boat to Blair and took a perfected SI in the boat. Blair went bankrupt and sold the boat to Leger.

Issue:

Who has priority?

Decision:

Fairline has priority b/c Blair wasn’t acting in the “ordinary course of business” when he made the sale.

Ratio:

· What constitutes a sale in the “ordinary course of business” is a question of fact determined by circumstances surrounding the case

Reasoning:

· Whether or not it was a sale in the ordinary course of business is a question of fact, depending on:

1. Is the transaction of a type that is usual in the seller’s line of business?

2. Where is the agreement made?

3. Who are the parties? → ordinary consumer, private friends, etc.

4. Quantity of goods sold?

5. Price charged for the goods?

+ other considerations

· Ct found here that the agreement was made outside of the seller’s boat yard, at a price much below fair market value

· Buyer must have known that seller was in financial distress and that it was not in the OCB
· All the circumstances added together suggest that the sale wasn’t in the “ordinary course of business”

Royal Bank of Canada v. 216200 Alberta Ltd. et al. (1986) Sask CA (252)

Facts:

· RBC took APAAP in 216200 Alberta, a furniture store

· Furniture store went bankrupt, but at the time, it had inventory which was stored at the store and was partially paid for.

· Debate over who had priority over the furniture

Issue:

· Who has priority over the furniture that was partially paid for but not yet delivered?

Decision:

Each piece of furniture turned on its facts depending on whether title had passed. 
Ratio:

· A partially paid for transaction can constitute a sale and thus qualify under s.30(2) if the goods are marked for and ready to be delivered, even if they are not fully paid for, but it can’t just be an agreement to sell – the key issue is whether title has passed, if it has, then there would have been a sale. 

· ordinary course of business = “sale to public at large, of the type normally made by the vendor in a particular business where the basic business dealings b/w buyer and seller are carried out under normal terms and consistent w/ general commercial practice”

Reasoning:

· In order to determine whether or not the s.30(2) exception applies, need to determine whether the purchaser is a “buyer” of goods sold in the ordinary course of business

· PPSA doesn’t define what a “sale” is, s.30(2) also doesn’t refer to the word “sale”

· ct found that the goods that were specifically marked out & already in a deliverable state + partially paid for = goods purchased

Spittlehouse v. Northshore Marine Inc. (Receiver of) (1994) ON CA (257)

Facts:

· Spittlehouse bought a boat from Northshore, a boat manufacturer, and paid 90% of purchase price

· Transamerica has perfected SI in all assets of Northshore, including the boat

· Northshore goes into default, Transamerica appoints receiver

Issue:

· Can Spittlehouse rely on s.30(2) of the PPSA to take the boat free from Transamerica’s SI even though it hasn’t paid for the boat in full?

Decision:

· Yes, Spittlehouse can take the boat free of Transamerica’s SI

Ratio:

When assessing whether or not there has been a sale, the parties do not need to rely on the definitions given in the SOGA

Reasoning:

· ct explicitly states that contrary to the view adopted in Royal Bank of Canada v. 216200 Alberta Ltd., it would not consider the SOGA here

· the only relevant issue is whether Spittlehouse was a buyer of the boat and Northshore was the seller → find that they were

· “there is no definition of ‘buyer’ or ‘seller’ in the PPSA but the transaction b/w the parties was in common parlance clearly a sale”

· doesn’t matter that it’s a conditional sale, it’s still a sale

· the agreement b/w the parties referred to terms such as “the dealer agrees to sell and the buyer agrees to purchase” and “to the equipment being purchased”

Notes
· This interpretation of sale allows More buyers can take advantage of s.30(2). Prof thinks this approach is better

Royal Bank of Canada v Gabriel of Canada (275)

· Facts:

· RBC loaned $72,000 to 923553 Ontario Inc. → chattel mortgage on equipment, not-registered

· 923553 Ontario Inc. then bought equipment from Fizpatrick → secured by Term Notes, s.a. was registered

· s.a. b/w (923553 Ontario Inc.) and Fizpatrick said that interest of Fizpatrick would be “subject to interest of the Royal Bank of Canada”

· Gabriel is the receiver of Fizpatrick

· 923553 Ontario Inc is the debtor. 

· Fizpatrick wants to take ahead of RBC and says that RBC was not privy to the K and so cannot rely on it. 

Issue:

· can RBC use the provision in the s.a. b/w the debtor and Fizpatrick to get effected priority over the Fizpatrick?

Decision:

· Yes, RBC can get priority

Ratio:

· In order for a subordination agreement to be effective, it need not to be in a specific form, it doesn’t even need to exist as a separate agreement b/w the debtor and the two parties affected by the subordination

Reasoning:

· Confirms the privity issue
· The subordination agreement does not need to be in a separate agreement, it can be in the s.a. between the debtor and the SP who subordinated his interest
· Here, it is clear from the language that Fizpatrick & 923553 Ontario Inc. took RBC’s interest into account.
· This case isn't really needed in BC, but in other provinces where the abolition of privity isn't so clearly worded
· Subordination agreements don’t have to be separate documents, can be part of the security agreement
· The 3rd party to a subordination agreement who is meant to benefit from the subA, can use the provision even though they’re not a party to the contract ( privity is abolished
· Despite Fitzpatrick’s arguments, there is no ambiguity in the agreement and it is clear that there was an agreement that any security agreement given to Fitzpatrick would be subordinated to the Royal Bank. 
· Confirms that a party outside the contract may enforce it. It is also clear that it does not matter where the subordination agreement exists; it can be outside the security agreement and may be entered into at any time (even after default). It can be registered in the PPSA (s. 45(6)). 
Queen v Royal Bank (281)

Facts:

· Remember that s.28(1)(a) makes it such that there’s implied authorization for inventory to be transferred freely i.e. the SI is detached. 

· SP1 had SI in “inventory”. 

· SP2 gets an interest in X (inventory) ( so is D dealing with the inventory by giving another SI in it? ( applying s.28(1)(a), does this mean that the new SI is “higher” than the original SI?

Issue:

If debtor has permission to sell inventory free of SP’s interest, does this mean that the SP’s interest is subordinate to any SI given later?

Decision:

No, permission to sell the inventory free of the SI  does not equate to subordination of that interest.
Ratio:

s.28(1)(a) does not make the original SP’s interest subordinate to any party that comes later, s.28(1)(a) only affects the SP’s interest when there is a “dealing” with the collateral, and the giving of another SI is not a “dealing”.

If you have an SP1 who has a security interest in inventory, and before D defaults SP2 comes along and gets an interest in the same thing (ie. X), D is NOT dealing w/the inventory by giving a security interest in it, and thus it’s NOT a subordination agreement

· Reasoning:

· s.28(1)(a) creates possibility of a defeasance of the SI → but that only happens when there’s actual sale of the inventory

· here, there’s no actual sale of inventory, priorities are not affected

Notes:

May be other situations (such as a floating charge) which operate as a subordination agreement. Floating Charge ( SP1 has a SI but he agrees that anyone who comes along and takes interest in the collateral before D defaults, will have priority over him. SP1’s interest does not crystallize until D defaults. 

Transamerica Commercial Finance v Imperial TV and Stereo (278)

Facts:

· Imperial gave Credit Union a floating charge → registered

· Imperial agreed NOT to assume other charges on the assets of the company w/o the consent of Credit Union that would give the other party priority

· s.a. b/w Imperial & Credit Union provided that subordination “be given to or in favour of the bankers of Imperial on the security of the accounts receivable or the inventory of Imperial to secure current loans required for the usual purposes of the business of Imperial and whether given pursuant to the provisions of the Bank Act or otherwise”

· then Transamerica financed Imperial for the purchase of consumer electronic inventory → registered its PMSI in inventory, but did not provide notice of the registration of the PMSI to Credit Union as required by s.34 

· Imperial goes into default, Transamerica argued that it should have priority b/c it fit under the subordination agreement

Issue:

· Does Transamerica have priority over the inventory?

Decision:

· No, the subordination clause is inapplicable to Transamerica and it does not have priority. Transamerica is just a credit union i.e. they granted credit, they are not a fully fledged bank.
Ratio:

· Subordination agreements are interpreted very strictly and narrowly

· If you find there’s a subordination agreement, it has to cover you and the collateral and the indebtedness as well as the time period – if it fails on any of these then it will not apply. 

Reasoning:

· Here, the subordination agreement has 3 main elements:

1. the other party must be “bankers” of Imperial

2. the SI must be given in accounts receivable or in inventory”

3. the SI must be given to secure current loans

· there’s no debate over requirements 2 (it was financing for inventory) & 3 (the SI wsa given to Transamerica to secure the loan which was given for the purpose of allowing Imperial to purchase inventory), debate is whether Transamerica is “banker”

· T argued that since “banker” is not capitalized, it’s a term of broad application

· ct disagreed

· Transamerica is not a banker – it’s just a lender of $, it’s not covered by the Bankers Act, therefore it can’t be a “banker:

Surrey Metro Savings v. Chestnut Hill Homes (1997) BCSC

Facts:

· Chestnut granted Surrey Credit Union interest in land that it was developing, also granted Surrey a SI in APAAP

· Surrey registered and perfected both the interest in land and the SI in goods

· Coast Wholesale had SI in “fixtures”, this SI perfected later than Surrey’s and so is subordinate.

· Chestnut defaulted

· Coast tried to get ct to order that Surrey should just get the land and leave the goods to Coast

· problem: Surrey was not before the cts

Issue:

· Can the ct order marshalling in this case?

Decision:

· No, the ct cannot order marshalling in the case

Ratio:

· In order for courts to order marshalling, it’s important that all parties affected by the possible order has the chance to make submissions before the courts about possible effects

· Court probably won't award marshalling if everyone who has an interest isn't before the court
Reasoning:

· Coast “was the author of its own misfortune” by not perfecting its PMSI in the LTO in a timely fashion, thus loosing priority

· Court would not order marshalling b/c Surrey is not a party to this litigation and the ct can’t figure out what Surrey’s interest should be

Shedoudy et al. v. Beverly Surgical Supply Company (1980) California CA

Facts:

· PCME had large # of subsidiaries, including Clark & Beverly Surgical Supply Company

· Foothill (financing comp) extended $2.7 mil in credit to PCME and its subsidiaries, also took perfected SI in all of the subsidiaries

· Shedoudy was creditor of Clark, also took perfected SI in Clark; but Foothill has priority in all PCME’s subsidiaries

· Clark had net assets of $10 mil

· Shedoudy claimed that it should have access to those funds as well

Issue:

· Can the concept of marshalling be applied here?

Decision:

· Yes, the concept of marshalling can be applied here

Ratio:

Marshalling will be applied by the courts when there are 2 creditors to the same debtor and one of the creditors is oversecured → this applies even when there hasn’t been default by the debtor.
Reasoning:

· Foothill is oversecured, it’s owed $2.7 mil, but its interest in Clark is worth $10 mil

· Marshalling applies “where a creditor is entitled to resort to each of several funds for the satisfaction of his claim, and another person has an interest in, or is entitled as a creditor to resort to some, but not all of them, the latter may require the former to seek satisfaction form those funds to which the latter has no such claim, so far as it can be done w/o impairing the right of the former to complete satisfaction, and w/o doing injustice to 3rd parties”

· Marshalling applies when:

1. the 2 contesting parties are creditors of the same debtor

2. there are 2 funds belonging to the debtor

3. 1 of them alone has the right to resort to both funds

· Court also finds that the debtor need not to be in default before the junior creditor can act

Note:

This case is on the boundary i.e. the court went far ( 1) the senior SP was oversecured only b/c it had control over another legal entity – the court had to lift the corporate veil; 2) there hasn’t been default yet

Royal Bank v White Cross Properties (335)
Facts:
Security agreement allowed for a receiver appointed but the SP decided to go to court and have them appoint a receiver.
Issue:
Would the court approve the appointment of a receiver?
Held:
No. 
Ratio:
You cannot count on the court appointing a receiver, even though it is provided for in the security agreement.

Discussion:
· The court does not doubt that the SP could appoint a receiver under the contract but the court was reluctant to do it themselves in this case; did not think the risks of the debtor dealing with the collateral were serious enough 

· Court says that it would only appoint receiver if there’s evidence that there may be interference w/ the receiver → “when it is necessary for the receiver and manager to more efficiently carry out its work and duties”
Waldron v. Royal Bank of Canada (1991) BCCA

Facts:
Bank seized without notice. The Lister principle is about giving reasonable notice before seizure. Its purpose is to protect the debtor from harm suffered as a result of an unanticipated seizure. 

Issue:
How much notice must the D be given?

Ratio:
According to the Lister principle, the debtor is entitled to receive such notice of seizure as is reasonable in the circumstances. 

Discussion:
· ct decides that reasonably notice must be given before seizure of collateral

· what is reasonable? → depends on 1) risk of the creditor loosing his $; 2) potential ability of the debtor to raise $ required in a short period

· so the greater the risk of loosing $, shorter time is needed

· The test of what is reasonable will account for the risk to the creditor losing his money and the ability of the debtor to raise the money owing
· The more hopeless the D’s situation, the shorter notice period required. Where there is no reasonable ground to believe that D is dishonest, and the security is not at immediate risk, the D should have a few days to obtain alternative financing before seizure. 
· The principle trumps whatever the SA says. In other words, the D must at least have had some advance notice of seizure in all but the rarest of circumstances. 
· It’s a matter of fairness to give notice
· Purpose of notice is to warn that their property will be seized unless what is owing is paid
· This notice to debtor indicates what will be seized, why, what can be done by D to prevent the seizure (what must be paid).
Copp v. Medi-Dent Service (1991) ON General Division

Facts:

· 2 dentists leased equipment from Medi-Dent, leases went into default, 3 days before notice period was up, 1 of the dentists, Copp, redeemed the collateral for $31K – the exact value of the default.

· the other dentist, Piccininni, argued that the disposition was not a “commercially reasonable sale”

· independently assessed value on the equip was close to $70K

Issue:

Was this a “commercially reasonable sale”?

Decision:

· No, it was not a proper disposition

Ratio:

· In order to constitute a “commercially reasonable sale”, the creditor must take reasonable care to obtain proper value for the collateral

· When there’s no appraisal of the collateral, and no advertisement, it will look like an inside deal and is indicative of a commercially unreasonable sale
Reasoning:

· The test for reasonableness = the creditor must take reasonable care that the proper value is obtained

· Here, the value for the disposition is almost only half of the independently assessed value, it seemed that the only measure of the sale price was the amount of debt outstanding

· There was no attempt at advertisement or publicity

· A private party sale clearly adverse to interests of the joint debtor will not be reasonable. 
· Whoever is acting on behalf of D or unsecured creditors will argue the sale wasn’t conducted in a commercially reasonable manner (not advertised correctly etc)
Donnelly v. International Harvester Credit (1983) ON County Court

Facts:

Parties agreed in their “retail contract” that creditor can sell the trucks w/o notice to the debtor, creditor repossessed the truck w/o giving notice and sold it to 1 of its affiliates at relatively low price, then went after debtor for the deficiency

Issue:

· What happens if the SP does not give notice before disposition and does not make a commercially reasonable sale?
· Can the parties waive the “notice” requirement set out in the PPSA?

Decision:

Parties cannot waive the “notice requirement” set out in the PPSA.

If the sale wasn’t commercially reasonable, then the creditor loses right to ask for deficiency

Ratio:

Illustrates that 1 option in the event of non compliance is to deny the SP the ability to sue for the deficiency
Reasoning:

· No claim would be allowed for deficiency when notice had not been given under the statute.
· Notice is relatively simple requirement that should be complied w/

· Here, the sale was also not commercially reasonable b/c:

1. the truck was left on the premise of the creditor for 8 months 

2. there was no attempt by the creditor to “fix up” the truck to boost its value or place it on the market for sale

3. the transfer of the truck was to one of the creditor’s affiliates

4. the amount agreed to by the parties seem to be arbitrary

· No claim for deficiency will be allowed when notice has been insufficient. The debtor should be given a final opportunity to regain the property before disposal.
Ford Motor Credit v. Preuschoff (1983) ON County Court

Facts:

· P (creditor) sued D for the deficiency after sale of collateral, D’s only defence was that the notice didn’t contain proper wording

· here, the notice didn’t contain the words “upon payment of the amounts due, the debtor may redeem the collateral”

· The notice given by P didn’t mention D’s right to redemption

Issue:

· Does the notice must contain the wording set out in the PPSA?

Decision:

· Yes, the notice must comply w/ the detail information requirements set out in the PPSA

· P can’t get the deficiency

Reasoning/Ratio:

· The SP has to be careful to include all the requirements set out in the notice section of the PPSA

· Requirements of s.59 are strictly applied
Note:

· in the BC PPSA, s.59(7) says that a notice of disposition must contain “a statement that, unless the collateral is redeemed or, if permitted, the s.a. is reinstated, it will be disposed of and the debtor may be liable for a deficiency”

· What happens as a result depends on when it is that there is a problem and whether a 3rd party has come into the picture.
· If a 3rd party has come into the picture then it is highly unlikely that the court will interfere with the sale. 
· If the sale has not yet occurred (often the case with notices) then you may get an injunction to prevent the sale from proceeding 
· If you cannot stop the sale/or has already occurred then these cases (particularly Donnelly) the usual response of the court is to deny the secured party who has not followed the proper procedure the ability to sue for the deficiency. Example: SP only has an interest in 1 item of collateral and it is sold off in a commercially unreasonable manner (paid themselves in part but are still owed some money); normally had the sale been correct the SP would become an unsecured creditor and would sue for the deficiency- however they would be denied this in the case of incorrect notice/commercially unreasonable sale 
· If you still have other collateral you may be prevented from proceeding against it
· In addition any other parties could sue the SP for damages they suffered as a result of the commercially unreasonable sale
Angelkovski v. Trans-Canada Foods Ltd. (1986) Manitoba QB

Facts:

· D sold restaurant (including equipment) to P, sale price was to be paid in instalments

· P defaulted on payments, D repossessed the restaurant, and reopened it, kept it running until fire burnt it down.

Issue:

· Did D’s repossession and operation of the restaurant constitute foreclosure?

Decision:

· No, D must comply w/ the notice requirement in order to constitute foreclosure, so since D didn’t give the notice, there was no foreclosure and D still had the right to redeem

Ratio:

· Foreclosure is only affected after the SP has complied w/ s.61 and gave notice to the debtor and any subordinate parties, and after 15 days, no one objected to the foreclosure

· Before you can foreclose, you must give notice and give other SP ability
Reasoning:

· ct here found that if it weren’t for the operation of the PPSA notice requirement, it would have found that D had foreclosed for sure

· D can’t argue that he was keeping the restaurant running so to increase the disposition value of the chattel → there were not attempts on his side to sell the chattel

· But since there is the PPSA, and the PPSA does require D to give notice before foreclosure is affected, there is no foreclosure here

Note:

· This case has been heavily criticized, b/c if that happens, then a SP can just choose to not give notice, keep using the collateral, and retain the right to sue for deficiency

· a later Sask. case decided in the opposite direction → as long as the TJ thinks that SP kept the collateral for purpose of using it, it = foreclosure

Inland Kenworth Ltd. v. Laboucane (2004) BCSC

Facts:

· P & D entered into conditional sale agreement, D defaulted, P took back the equipment, kept it in inventory and made some repairs on it, then sold it

· D argued that by making the equipment part of its inventory, P has chosen to foreclose, therefore no right to deficiency

· Inland seized the equipment. Inland put the equipment in its inventory pool and then sold it. D claims they are deemed to have foreclosed and therefore cannot sue for the deficiency. Never sent out notice.
Issue:

· Was there foreclosure?

Decision:

· No, there was no foreclosure

Reasoning:

· talked about the Angelkovski case and subsequent differently decided cases and criticisms, decided that here, the issue doesn’t arise

· b/c it’s obvious that P never had intention to keep the collateral → it kept it w/ its own inventory just so it could do repairs

Ratio:

· when a SP is only keeping the collateral for the purpose of repairing it to boost its value upon resale, that does not = foreclosure

· Reiterates ideas about deemed foreclosure: if SP seizes collateral and treats it as his own, it’s deemed to be a foreclosure

· If SP has a clear intent to sell the collateral as part of ongoing business by placing it in its inventory, it cannot be deemed to have voluntarily foreclosed under s. 61. This is not a situation where the SP should be estopped from claiming deficiency. 
· Doesn’t matter if you have not sent out the notices you could still be deemed to have foreclosed! Opposite conclusion than above!
Bank of Nova Scotia v. Sherstobitoff (Sask, 1987)

Right to redeem can be waived but does have to be a real waiver. To waive the right to redeem the person must fully understand the consequences

In the sections that can be waived, this waiver must be explicit
The person waiving must be aware of what’s happening

First City Trust v 282674 BC

BC Supreme Court is the one to go to, not provincial court

Andrews and Trotchie v. Mack Financial (1987) Sask CA

Facts:
Remedy of seizure and sale is subject to all sorts of statutory provisions but the PPSA also says that the contract can govern. In this case they purported to use a remedy (sale and seizure) that was in their contract that completely ignored a lot of the procedural protections of the PPSA

Issue:
Is the K remedy valid w/o the procedural protections? 

Can you agree in your s.a. on a procedure of seizure and sale outside of the PPSA?

The D in this case argued that even though there had  been a default and the SP had sent out notices etc that the court should interfere and prevent the SP from pursuing its remedy. 

Held:
No, if the PPSA outlines the procedure, parties must abide by that

Ratio:
The purpose of s. 63 is for the protection of the rights and interests between the SP and the D. Overall Part V is designed to protect both the SP and D. 

Discussion:
· Judges do NOT have unfettered discretion to either order whatever remedy it feels like, nor can he make alterations to the substance of the K b/w 2 parties

· You can agree on other remedies in your security agreement, but if the remedies you agree upon are essentially the same as those set out in the PPSA, the contract remedy can't exclude any protections set out in PPSA
· Also, court can't substantially change the PPSA remedies, even under s.63
· The court cannot substantially change the remedies or alter the terms of the contract under s.63 in such a way that it would undermine the remedy structure in Part V. The court may only tinker. There is a delicate balance. 
Osman Auction Inc. v. Murray (1994) AB QB

· Was a SI that contained an error. Statute provides for prescribed damages. The parties wanted to bring a CL action for “slander of title”- the court said this was fine. In theory there is no reason why you cannot bring a CL action rather than relying on the PPSA remedies. 

· Can go outside of PPSA to CL to seek remedies if there’s been non-compliance 
· If there is a CL duty alongside a PPSA duty, can get a CL remedy

· PPSA doesn’t replace CL, but if the right is strictly created under the PPSA, then you can only look to the PPSA for the remedy
· The repeal of a CL remedy should not be read into the Act. 
· s.63 & 69 are not exhaustive and therefore do not constitute an express limit on D’s right to sue for damages. D can go outside the PPSA if there has been non-compliance and bring a CL action.
CIBC v. Cassidy (1992) ON CA

Issue

· Can a SP claim against a guarantor if the SP has lost his claim against the debtor?

· Discussion

· No, here, the SP has lost the claim against the debtor for deficiency b/c it didn’t comply w/ the notice requirements

· Since the guarantor is only liable for the “present liability” of the debtor (this was what was set out in the guarantee agreement), when the debtor is not liable for the deficiency, the guarantor is not liable for the deficiency

· If the underlying obligation has been satisfied or is unenforceable, the guarantee obligation created also disappears/is unenforceable

Whitewater Motors Ltd. v. Amatto (1993) BCSC

Facts:

· D bought truck from P (car dealer) under financing agreement, after a while, D couldn’t make the payments, D claimed that he talked to 1 of the reps in P’s office, who recommended that he return the truck

· D then drove the truck to P’s business premise and left it there, along w/ the keys, and delivered the transfer papers the next day

· P didn’t sell the vehicle for 8 months, after sale, $11K deficiency was left

· D claimed that by taking the truck back, P has lost right to sue for deficiency by operation of s.67(1)(c) and s.67(2)

Issue:

· Did P’s action amount to “accept surrender of the goods by the debtor” – s.67(1)(c)?

Decision:

· No, D must pay for deficiency

Ratio:

· When there has been no clear action on the creditor’s behalf to “accept surrender of the goods by the debtor”, the debtor can’t use s.67(2) and avoid paying the deficiency

Reasoning:

· P didn’t “accept” anything, the truck was just left there, it clearly rejected the return the vehicle and told D that through its solicitor in writing soon after

· D couldn’t identify who gave him the advice to just leave the truck, so that evidence is not convincing.
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