Secured Trans Exam Can
Acronyms

AA = after acquired 
b/c = because

CG = consumer goods

FS = financing statement

k = thousand

OCB = Ordinary course of business.

N/A = not applicable

SA = security agreement

SI = security interest
SOGA = Sale of goods act. 

ST = secured transaction
w.r.t. = with respect to.
w/o = without

General items
· Is the item inventory? ( raw materials, work in progress, materials used or consumed?
· General presumption that D does not give away rights, so SA must say “after acquired”, but FS may omit it (Regal Feeds). 
· PPSA N/A to property on reserve (Kingsclear Indian Band)( s.89(1) of the Indian Act.
· Under s.12 the SA can specifically delay the time until attachment.

· Need “knowledge +” for bad faith under s.68(2) (Robert Simpson v. Shadlock).

· s.55(2) refers to s.3 and so says that part V does not apply to transfer of an account, commercial consignment or a lease of more than one year. 

Does the party have a SI? 

· s.2(1) ( Does it secure performance of obligation? (Security lease, security consignment?)
· s.3 ( PPSA [apart from part V] applies to (a) transfer of account, (b) commercial consignment, (c) lease for more than one year ( even if do not secure performance. 
· Can consider the intention of the parties (Skybridge Holidays).
· True lease if: Substantial sum at end that corresponds to FMV (Re Ontario Equipment), payments made for use not  purchase, refundable deposit at start (Newcourt Financial), intention of parties (Standard Finance), burden of repairs / insurance / licensing on owner, useful life of goods not exhausted. 
[If mandatory payments and title will pass, suggests security lease].

· Lease for more than one year = (a) indefinite (b) actually >1 year (c) option to be >1 year, but not (d) amateur lessor, household incident to land, prescribed. 
· True consignment? Right of return by consignee or obligation to buy? (Toyerama)
· Commercial consignment? (Statute p4) Objective test for generally known (Furmanek)?

Is the SI Attached?

· SI attaches when all the requirements of s.12 are met. 

· s.12(1)(a) (Value given to someone? Can be past consideration (Nova Entertainment).
· s.12(1)(b) ( D has some rights in collateral? Control and authority is enough (Kinetics Tech), if D has possession under conditional sale, can give SI (Haibeck). s.12(3) says when D does not have rights, and 
· s.12(1)(c) ( to enforce against 3P: Is SI enforceable under s.10?   
· s.10(1)(a) ( Does the SP have possession of collateral, or 
· s.10(1)(b) ( Has D signed (writing) SA containing (i), (ii) or (iii)? [Beware consm. gds / equip]?
· s.13 ( SI in AAP attaches and is bound by SA, but not in consumer goods (unless accession / PMSI / replacement).
Did the SI Detach?

s.30(3) ( Taking CG free of all SIs [But not for fixtures or for > $1000].
· Buyer/lessee of “consumer goods” takes free if gave value, w/o “knowledge” & <1k & not a fixture. 
· SI could have been given by anyone, not just the seller. 

· Issue of what is a sale, see below.
s.30(2) ( Taking free of SIs given by D

· Buyer/lessee of “goods” sold in OCB of the seller, takes free unless knew of SI & “knows” sale is breach (Ford Motor Credit v. Centre Motors). 

· Only take free of SI’s “given by the seller” (RBC v. Wheaton Pontiac).

· OCB is ?OF (typical, relationship, FMV, quantity of goods) (Fairline Boats). Unusual sale of inventory to another dealer could be OCB (obiter RBC v. Wheaton Pontiac).

· Issue of what is a sale:

· SOGA def of sale ( Title must have passed (RBC v. 216200 Alberta) [Would not if is a cond. sale].
· Do not apply SOGA def, apply common sense (216200 v. Spittlehouse). [This is broader].

s.10(4) ( Taking free of some [Even if applies, SP will still have rights against D if D still holds it].
· If the SA used the word “inventory”, and the item is no longer held by D as inventory. But cannot be seizure (Furmanek).

28(1)(a) ( Taking free of some. 
· Did the SP authorise the dealing? [Implied (rebuttable) for inventory (Queen v RB)].
· Must be inventory when sold and SI must be in it as inventory. 

· Could still be inventory when gone out of business (RBC v. Wheaton Pontiac didn’t consider s.28(1)(a)).

· D giving another SI is not “dealing” with the collateral, need something more (Queen v. Royal Bank). 
20(b) ( TEIB takes free if SI unperfected at date of bankruptcy / liquidation. 
s.20(c) ( Transferee (e.g. buyer), & no SI taken, for value, w/o knowledge, beats SI unperfected at transfer. Not quite taking free b/c the SP still has an interest, but it is subordinate to the interest of the buyer. 
s.30(5) ( Buyer / lessee of goods takes free of SI perfected under s.26(1) [poss +…], s.28(3) [proceeds 15 day], s.51 (change of debtor, 15 day grace) ( if gave value and took w/o knowledge of the SI. Issue of sale?
s.30(6) ( Buyer/lessee of serial # goods that are “equipment” and perfected under s.25 (FS), takes free of SI if w/o knowledge of SI and they were not described by serial # in the FS. Issue of what is a sale.
Is the SI perfected? 
s.24 ( Perfection by possession? Only for money, goods, instrument, security, neg. doc of title, chattel pap.
· Possession for default (seizure) does not perfect [s.24(1)], but can file FS after default (Re BNS and RB). If D dumps the item with the SP, that does not perfect by possession (#7 Honda).

s.25 (  Perfection by registration?  
· FS can cover >1 SA [s.43(4-5)], but old FS must cover collat of new SA (RB v Agri Credit Corp). 

· Regal Feeds ( FS need not say after acquired (although better if it does), but SA must.

s.26 ( Temporary perfection for 15 days when have had perfection by possession. 
s.49 ( Registration under LTA sufficient perfection between SPs under PPSA (Gencare Services). 

Notes

· Requirements for serial # goods [s.35(4)].
· Can attach and perfect in any order [s.19].

· Can register FS before SI attaches [s.43(4)]

Seriously misleading registration defect? 

s.43(6) ( Validity of FS is affected by seriously misleading defect. 

s.43(8) ( Not necessary that someone actually misled. Obj test, do not delegate to computer (Re Logan) V if recommended search criteria would have found FS, not seriously misleading (Re Munro – defer to comp). 
· Searcher should use the computer reasonably and check for inexact matches (Coates v. GMAC).
· Grammatical errors can be ser. misleading (Re Alda). Error in name OK if the serial # correct (Gold Key).

· Court may expect the searcher to follow leads back to old FSs (Re UF Media).

Is there a perfected SI in the proceeds?

· Is it a proceed? s.1(1) ( 
1. Did it derive from collateral or proceeds of the collateral i.e. proceeds of proceeds are proceeds (Re CIBC & Marathon Realty). 
2. Does the D have a interest in it? 
· Is it perfected?

· s.28(3) ( did the proceeds arise within 15 days of the assessment date?

· s.28(2)(a) ( Filed FS, and FS referred to proceeds, is that description adequate? 
· s.28(2)(b) ( Filed FS, are the proceeds of a kind w/in the description of the original collateral?

· s.28(2)(c) ( Filed FS, are the proceeds money, cheques, deposit accounts?

· When did the perfection arise?
· Dealing with the collateral does not have to be by D to have a SI in the proceeds (RB v. Pizza Bell).
Tracing of proceeds
· s.1(5) ( No requirement for FD, so court may relax other equity requirements as well (Pettyjohn).
· Two options for tracing:
· Lowest intermediate Balance Rule? (Universal CIT), or
· Can trace if not a direct connection, but a “close & substantial” connection (Pettyjohn), (Re River Ind. ( trace rateably).
· s.10(5) ( SA need not mention the proceeds. 

· s.28(1) ( SI extends to the proceeds. 

· In a mixed account, the SI of the SP in the account is not topped up unless the D manifestly intends to top up the SI (Universal CIT).
· Transactions out of mixed account do not reduce traceable balance if not bona fide (Universal CIT).

What priority rules apply?

s.23(2) ( transferee of SI has the same priority as the transferor. 

Residual priority rules (Apply to SIs given by different debtors).
s.35(1)(a) ( Between perfected SI ( registration [s.35(1)(a)(i)] or possession [s.35(1)(a)(ii)].
s.35(1)(b) ( Perfected SI beats unperfected. 

s.35(1)(c) ( Between unperfected ( Order of attachment. If attach at same time you share rateably (Ontario Dairy Cow).

s.35(3) ( proceeds perfected when collateral perfected. 

s.35(7) ( if there was a lapse in registration, if re-reg in 30 days, still beat those subordinate at the lapse, but not for tacking in the interim. [Does not help against new SIs registered in the interim]. 

PMSI (Generally need to be perfected and to have gotten interest from the same D).
· The value given must in fact be used by the D to acquire rights (definition of PMSI), but can consider commercial reality (Pettyjohn).
· Possession for s.34(1)(a) is only when the D got possession of the thing as collateral (McLeod v. Price).

· So long as D acquires more rights (lessee ( owner), it will be a PMSI (Unisource v. Laurentian). 

· For PMSI in inventory must ensure [s.34(2)]

(a) PMSI perfected when D gets collateral.

(b) SP gives notice to other SP who have filed FS covering the collateral.

(d) Notice says “expect to acquire PMSI in inventory” & describe by item or kind. 

(e) Notice given before D acquires the collateral. 

· How much is the PMSI in each item: 
1) Common sense approach, PMSI in each item is for the amount of that item.

2) PMSI in each item is for the full credit given, even if can tell how much of the loan was spent on each item, and even if the item has been sold and the loan for that item paid back the PMSI in the sold item continues (Chrystler Credit). Could distinguish Chrysler Credit on basis that it was a financier PMSI, not a seller PMSI, but the case did not limit itself.
PMSI v nonPMSI: tangible collateral, not inventory

s.34(1)(a) ( PMSI in tangible collateral or its proceeds (but not inventory) perfected w/in 15 days of D getting possession, beats other SI in same collateral given by the same D. 

PMSI v nonPMSI: intangible 

s.34(1)(b) ( PMSI in intangible or its proceeds perfected w/in 15 days of attachment beats other SI in same collateral given by the same D.  
PMSI v nonPMSI: inventory

s.34(2) ( PMSI in inventory beats other SI given by the same D in that collateral if (a) PMSI perfected when D gets possession (b) SP gives notice to other SPs with FS covering the collateral [describe by item & kind] (d) notice says will be getting PMSI (e) notice before (1) registration & (2) D gets possession. 
Duelling PMSIs: seller beats financier
s.34(4)(a) ( Seller / lessor / consignor PMSI in inventory beats financier PMSI if perfected before D gets possession of the inventory, if given by same D and in same collateral.

s.34(4)(b) ( Seller / lessor / consignor PMSI in collateral & proceeds (but not inventory) beats financier PMSI if perfected with 15 days of D taking possession, if given by same D and in same collateral. 

Duelling PMSIs: proceeds v non-proceeds.
s.34(5) ( non-proceeds SI in accounts (for new value) beats proceeds (from inventory) PMSI in accounts, but must perfect non-proceeds SI in the accounts before PMSI in the inventory is perfected. 
s.34(6)(a) ( non-proceeds PMSI in inventory beats proceeds PMSI in the inventory, but must perfect non-proceeds PMSI before D takes possession. (Can be given by different D’s). 

s.34(6)(b) ( non-proceeds PMSI in collateral (not inventory) beats proceeds PMSI in the collateral, but must perfect non-proceeds PMSI within 15 days of D taking possession.  (Can be given by different D’s).
Fixtures 
· Fixture excludes building materials. So heating, A/C, conveyancing can be fixtures (p3 of statute).
· Perfection by filing FS (s.25) or s.49(2) filing in LTO (Gencare Services). 

· Homeowner may take fixture free under s.30(2) relying on s.30(1). So generally homeowner will take free, but not if knew it was a breach [s.30(2)], in which case, if there was a SP who had SI in inventory of the debtor, that SP should file a s.49 notice as well. 
· s.36 is only when have a least one land interest in the competition. 

s.36(3) ( SP with pre-existing SI in fixture beats party with pre-existing SI in land, but only w.r.t. the fixture.

s.36(4)(a) ( Purchaser of land with fixture fixed, who did not have s.49 notice, beats SP with SI in fixture before fixed. 
s.36(4)(b)(i) ( Registered mortgagee who gives further advance after fixed, but no s.49 notice, takes priority, but only for those advances (GMS Securities). 

s.36(4)(b)(ii) ( Registered mortgagee who gets foreclosure after goods fixed, but no s.49 notice, beats SP with SI before fixture fixed. 

s.36(5)(a) ( SI attaching after fixtures fixed subordinate to landowner unless land owner consented / disclaimed interest / agreed to allow the item to be removed. 
s.36(5)(b) ( SI attaching after fixtures fixed subordinate to person getting land interest w/o s.49 notice. 

s.36(6) ( Judgment registered after fixing but before s.49 notice, beats SI attaching before fixture fixed.
Accounts

s.34(5) ( non-proceeds SI in accounts (for new value) beats proceeds (from inventory) PMSI in accounts, but must perfect non-proceeds SI in the accounts before PMSI in the inventory is perfected. 

Else ( Residual priority rules. 

Liens

Business Practices and Consumer Protection Act, and Land Title Act, beat PPSA. 

s.32 ( lien from provision of materials or services in OCB beats perfected or unperfected SI, u.n.o.

D Transfers the collateral
s.33(2) ( D can transfer even when security agreement prohibits it. 

35(8) ( SP with SI from original D beats SP with SI (B4 transfer) from new D, but not if tacked in hiatus. 




s.35(8) does not help SP1 against new SP taking a perfected SI in X from D2 after transfer. [See s.51]. 
If s.35(8) does not apply, SP1 may still beat the SP making the new advance if SP1 filed against X first. 
s.35(9) ( do not apply s.35(8) if D2 actually took free of SP1’s interest [say b/c inventory & s.28(1)(a)]. 
s.51 ( Helps SPs who perfect after the transfer of collateral  (D1 ( D2) who would otherwise be beaten by SP1 under the residual priority rules. Just apply residual rules if SP2 perfected in X first. 
s.51(1) ( D1 transfers to D2 with [actual or implied (for inventory)] consent of SP1.



s.51(2) ( D1 transfers to D2 and SP1 gets knowledge of that.




s.51(2) ( D1 changes name and SP1 has knowledge of that.




Unsecured creditors
s.20(a) ( Judgment creditors beat unperfected SI.

s.20(b) ( TEIB & liquidator beats unperfected SI (Re Giffen ( TEIB can get better title than D had).
s.20(c) ( Transferee (e.g. buyer) for value w/o knowledge beats unperfected SI. This is not quite taking free b/c the SP still has an interest, but it is subordinate to the interest of the buyer. 
Floating charge

· Use a subordination agreement [s.40]. 
· Huxley did not consider PPSA, Credit Suisse said that should use the closing words of s.12.
Subordination agreements 
· s.40(1) ( Privity not required (Gabriel).
· Consider subordination agreement after you have determined priority. 

· No writing requirement, but often the subordination agreement will be in the SA (Gabriel).

· Subordination agreement can be registered [s.45(6)].

· Interpreted strictly, presume rights not given away (Transamerica Commercial Finance).

· Must state that proceeds are included if that is the intention ( s.28(1) does not apply to extend the subordination to the proceeds.
Marshalling
· 2 parties have obligations (SIs?) from same debtor, and senior one must be over-secured (Shedoudy).

· Will not order marshalling unless have submissions from all affected parties (Surrey Metro Savings).

· Equity ( Clean hands, laches, fairness (your fault if failed to perfect - Surrey Metro Savings).
· Debtor need not be in default to the senior SP (Shedoudy, but this is a rogue case). 
Tacking

· s.35(6) ( If have knowledge, cannot tack over unsecured judgment creditors even if have perfected SI.  
· Tacking is a CL doctrine that applies generally. 
Accessions
· Is it an accession? ( s.1(1): is it installed in or fixed to? 
· Can be accession if easily detached (Kulchyski).
· Does the party have a SI in it?

· When did the SI attach?
s.38(2) ( SP with pre-existing SI in accession beats SP with pre-existing SI in the whole (even if perfected), but only w.r.t. the part. 
s.38(3)(a) ( SP who gets for value a SI in the whole after amalgamation w/o knowledge & before perfection by the part holder, beats the part holder who took a SI in the accession before amalgamation. 
s.38(3)(b)(i) ( SP who gives advance w/o knowledge and before part holder perfects, beats part holder for that advance. 

s.38(3)(b)(ii) ( SP who acquires the whole w/o knowledge & before part holder perfects, takes ahead of part holder (Pratt v. Ellis Air ( Repossession judgment must say you have the right to acquire the whole). 
s.38(4)(a) ( SI taken in part after connects to whole is subordinate to interest in whole unless consented / disclaimed / agreed to removal. 

s.38(4)(b) ( SP who gets SI in whole after amalgamation w/o knowledge & before perfection by the part holder, beats the part holder who took a SI in the accession after amalgamation.
s.38(5) ( Sheriff who seizes the whole beats holder of SI in whole or accession if not perfected (Kulchyski).

s.38(6) ( Sheriff does not beat PMSI in part if perfected w/in 15 days of becoming accession. 

Remedies

· Does Part V even apply? Does not apply to deemed SPs [s.55(2)].

· Can have receiver appointed [s.64-66].

· Court may not order receiver appointed even if K says one can be (RB v. White Cross Properties) ( the risk of the debtor dealing with the collateral must be serious.

· Can create remedies by K, but cannot K out of the protections for the D provided by the PPSA (Andrews & Trotchie v. Mack).

· The court can modify the PPSA remedies [s.63(1)], but not significantly (Andrews & Trotchie v. Mack).

· Action for slander of title if don’t remove registration, CL remedies prevail (Osman Auction v. Murray).
· Guarantor liable for "present liability" of D is not liable if D is not liable (CIBC v Cassidy).
· For consumer goods, SP must elect remedy [s.67(1)(b)], but election must be clear (Whitewater Motors).
· Cannot waive the remedy protections in the PPSA [s.56(3)] or K out of the obligations [s.69(9)].
· Have a COA under s.69(2 - 3) for breaches of statute, but are not liable for both prescribed and actual damages [s.69(6)].
· If recover against the collateral and the proceeds, you are limited to the FMV of the collateral on the day of the dealing [s.28(1)(a)]. 

· Can only accelerate if reasonable grounds to believe performance impaired or collat. in jeopardy [s.16].

· D can apply to court for relief from acceleration [s.62(3)].

· Interests of more senior SPs are not affected by either sale or foreclosure. 

· SA may say that the SP cannot sue for the deficiency [s.60(5)].

Timeline for sale
1. Default.
2. CL notice: default, how much, required action, consequences otherwise (seizure) and when. Must meet s.16 if want to accelerate. 
3. Seizure [s.58(2)].
4. Decide if will sell [s.59-60] or foreclose [s.61]. 
5. SP must give notice of sale [s.59(6) meeting the requirements of s.59(7)]. 
Receiver must give notice of sale [s.59(10) meeting the requirements of s.59(11)]. 
6. Sell in commercially reasonable manner (do evaluations, 2 if a private sale).

7. Distribute under s.59, and surplus under s.60(2).

8. Give accountings to people who request them s.60(3).

[D, or another party on behalf of D, could redeem under s.62].

Notice
· s.59(7) lists the notice requirements. They are to be strictly complied with (Preuschoff).

· Regardless of what SA says, must give notice that is reasonable in the circumstances. Consider risk of the SP losing out and the prospect of the D recovering if given time (Waldron).

· Notice must state what will be seized, why, what can be done to prevent seizure (Waldron).
· Cannot waive the notice requirements in the PPSA [s.56(3), but see s.59(17)] (Donnelly).

· Notice in s.59(6) [sale by SP] or s.59(10) [sale by receiver] not required if perishable, emergency, organised market, foreign money, large holding costs, court says so, after default parties requiring notice consent to no notice [s.59(17)].
· Court may relieve from the consequences of acceleration [s.62(3)].

· SP can delay disposition of seized collateral [s.59(5)].

Right to redeem

· The right to redeem can be waived [s.62(1)(a)], but that waiver must be clear (Sherstobitoff). 

Sale

· SP must take reasonable care to get proper value for the collateral (commercially reasonable – get appraisal done) (Copp v. Medi-Dent).
· If the sale was not commercially reasonable the SP cannot sue for the deficiency (Donnelly). 
· Court unlikely to cancel sale if third parties have relied (Preuschoff).

· Purchaser in good faith for value takes free [s.59(14)].

· A SP can purchase the collateral, but only at reasonable price [s.59(13)].

· Under SOGA, seller must give notice of better interests that will prevail after the sale (even if subordinated).
Foreclosure
· Requirement to give notice of proposal to retain the collateral set out in s.61(1).

· Don’t seem to be explicit details required for the foreclosure notice in s.61.

· Other interested parties have 15 days to object [s.61(2)], then you must sell under s.59, or ask them for proof of their SI, and they have 10 days to give it [s.61(6)], and court may reject objection [s.61(7)].
· If no objection in 15 days then deemed to have irrevocably elected to retain in “satisfaction of the obligation secured”, and you cannot sue for any more [s.61(3)].

· If the item is then sold, any purchaser takes free [s.61(8)].
· Will not be foreclosure if SP did not comply with the notice requirements (Angelkovski) V Taking item for your own use may be deemed foreclosure despite not sending notice (obiter in Inland Kenworth).
· Where SP is repairing the collateral to boost its value for sale, that is not foreclosure (Inland Kenworth). 
Consumer goods
· Are special writing requirements for CG [s.10(3)] (and for equipment).
· If take APAAP, do not attach to AA CG [s.13(2)]. Can get PMSI in CG. 

· Must remove registration for CGs [s.50(2) and s.67(10)(b)].

· Cannot seize if 2/3 of the CG is paid for [s.58(3)].

· Can reinstate SI for CG w/o paying accelerated amounts, but only if all collateral is CG [s.62(1)(b)].
· Cannot reinstate more than twice in one year [s.62(2)], but D could apply to court for mercy. 

· Have to elect to seize or sue [s.67(1)], and then s.67(2) or s.67(10) eliminates other options.
· If getting sheriff to seize, tell him to leave the particular CG [s.67(6)].

· s.67 only applies if SI is in CG and you proceed against those CG [s.67(1 and 2)].

SP1 gets SI from D1





SP1 registers w.r.t. D2 





Transfer of X D1 to D2





SP1 always wins to this point





Knowledge by SP1





15 days after Knowledge by SP1





Transfer of X D1 to D2 with consent





SP1 has SI in X from D1 perf. by reg.





15 days after transfer





SP1 re-reg


against D2 or takes possession.





SP2 wins if perf now, s.51(1)(b).





SP2 wins if perf now & SP1 does not  re-reg or take poss before 15 days,  s.51(1)(c).





SP2 wins if perf now s.51(2)(d).





Transfer of X D1 to D2





SP1 re-reg


against D2 or takes possession.





SP1 has SI in X from D1 perf. by reg.





15 days after knowledge





SP1 gets knowledge





SP2 wins if perf now & SP1 does not  re-reg or take poss before 15 days, s.51(2)(e). 





SP2 wins if perf now & SP1 does not  re-reg or take poss before 15 days, s.51(2)(e). 








D1 changes its name





SP2 wins if perf now, s.51(2)(d).





SP1 gets knowledge





SP1 re-reg


against D2 or takes possession.





SP1 has SI in X from D1 perf. by reg.





15 days after knowledge





SP1 does not win w.r.t. adv made now ( residual rule?





Discuss these once at start:


s.12, s.10, s.19
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