Michael Dew Advanced Criminal Law Exam Can – Professor Kensi Gounden

Acronyms

b/c, w/o, A, BARD, BOP, BTAOJID, CCEHR, PEHR, R, RPG.
CONSPIRACY

Elements of conspiracy

Two or more people 

· One cannot conspire alone, agreement must be between 2 or more persons (Penn’s Case).
· A need not have met all the other conspirators, but must be a party to the common design (Meyrick and Ribuffi cited in Macdonald).
· Can join conspiracy after its inception (Macdonald).
An unlawful plan

· Plan must be to do an unlawful act, or a lawful act by unlawful means (O’Brien). 
· It is not enough for conspirators to agree, they must agree to do something specific (Randall and Weir).
· The charge must relate to the specific plan, so R should narrow the timeframe (Rowbotham). 
Agreement to the plan (Actus reas)  

· Must show meeting of minds, must be a common design, two people concurrently tyring to achieve the same unlawful object is not conspiracy unless there is agreement (Carvery citing Cotroni).

· Must agree to actually carry out the same plan, assisting in preparing to carry out plan without agreeing to plan itself is not conspiracy, you must have the intention to commit the crime underlying the conspiracy (Taylor) [R may want to allege broader conspiracy]. 
· Must be actual agreement, not just negotiation (Dungey), must subjectively intend to agree. 
· Agreement to commit “if the opportunity arises” is sufficient for conspiracy. 
· Must show more than participation, do those at “rim” have agreement with the “hub”?  (Macdonald). 

· Purchasing drugs doesn’t automatically make you party to overall conspiracy to distribute (Rowbotham).

Intention to carry out the plan (Mens rea)

· Not a conspiracy unless actually subjectively intend to carry out the plan, verbally agreeing to the plan is just circumstantial evidence of intention (O’Brien)

· Undercover officer can have intent, even though knew he would never be prosecuted, but of never intended to do it, that would not be a conspiracy (Yip).
· Charge must point to time when intent made (Yip).
· Mere knowledge, discussion, or passive acquiescence not sufficient, must be positive agreement (Randall and Weir).
Notes on the elements

· Conspiracy is more preliminary than attempt: conspiracy is complete before any “acts taken beyond mere preparation” (US v. Dynar).
· Acts in furtherance are relevant to confirm agreement or intention, but are not required (O’Brien).

· If R does not prove the conspiracy, the court will not find the A guilty of a different offence (Dungey).

· C must set indictment with reasonable precision so as to inform A of the nature of conspiracy charged (Douglas).

· R does not need to prove the participation of all named conspirators, although 2 is a minimum (Douglas).

· Cannot charge more than one conspiracy on a count (Macdonald). Use multiple counts if more than one conspiracy is alleged.
· Charge must be for a single conspiracy, and must be within J of court, and only those that agreed to that particular conspiracy are guilty (Cotroni). 
· No duplicity when the evidence shows the existence of more than one conspiracy, but only A’s guilty of the conspiracy charged will be convicted (Greenfield in Cotroni). Look at the charge, is it valid, and is the conspiracy alleged proved against the particular A under consideration.
· If charge alleges multiple objects of the same plan, charge will not be duplicitous (Graham), but will the R have to prove all of the objects were fulfilled?
· Sedition [s.59(3)], treason [s.46(2)(c)] , murder [s.465(1)(a)], prevent union membership [s.425(c)] and false prosecution s.465(1)(b) are substantive conspiracy offences. Dungey leaves open the possibility that could be guilty for an attempt of these, but it is unlikely. 
Co-Conspirators Exception to Hearsay Rule (Is one of the traditional exceptions).
· Is it hearsay: Did the W say it? Is it led for truth?
· 3-step procedure in Carter for when there is a conspiracy but little evidence against particular A:
i. Establish BARD that conspiracy existed, using directly admissible evidence, can’t use hearsay at this step.
ii. Show, on BOP that particular A was part of that conspiracy, using directly admissible evidence, can’t use hearsay.
iii. If passed (ii), then consider hearsay evidence from co-conspirators in deciding BARD whether particular A was part of the conspiracy. Can consider A1’s (co-conspirator’s) acts/declarations that are (1) in furtherance of conspiracy (question of timing) and (2) made during the conspiracy to prove BARD that A2 was part of the conspiracy.
· The declarant need not have been charged, but must be shown to be a member of the conspiracy, it is an open question as to what level of proof would be required.

· Acts/declarations made after plan achieved only admissible against the statement maker (Carter) [Unless they were necessary for successful completion of common design (distinguished from covering up crime) and closely connected in time with the object (Baron and Wertman)], but generally unless was between crystallisation of the plan and fulfillment of the plan, can only use as an admission, not a CCEHR. 
· CCEHR only applies when the out of court declarant was also a member of the conspiracy: “statements made by a person engaged in an unlawful conspiracy are receivable as admissions as against all those acting in concert if the declarations were made while the conspiracy was ongoing and were made towards the accomplishment of the common object” (Mapara – good discussion in CAN).
· Generally the CCEHR does meet necessity and reliability, and very rarely will you need a voir dire to apply the PEHR (Mapara). 
· Other hearsay exceptions: (1) admission, (2) declaration against interest, (3) dying declaration, (4) declaration in course of duty, (5) spontaneous statements (res gestae)
Defences

· Conspiracy broader / narrower / different (Yip argued travellers cheques).
· No agreement. 
· No intention to go through with it (Hanif – informer was just pretending to make drug deal). 
· Cannot link inchoate offences. Cannot “attempt” (s.24) to conspire (Dungey) or “counsel” (s.22) a conspiracy (Taylor), but could be a party to a conspiracy under s.21, aiding and abetting (Randall and Weir – but this obiter seems to contradict Taylor).
· No defence of “impossibility” when objective circumstance of substantive offence is absent.  Doesn’t matter if commission of offence is impossible (US v. Dynar) [want to discourage planning illegalities]. Mistake of fact is no defence, if facts as conspirators believe them are criminal, then will be a conspiracy. 

· But cannot conspire to perform an imaginary crime (Chow Sik Wah in US v. Dynar).

· Multiple conspiracies defence when R relying on circumstantial evidence: evidence must be consistent with the conspiracy charged and inconsistent with any other rational explanation (e.g. argue that R charged broader conspiracy and A was not involved in the whole thing) (evidentiary issue for Jury) rule in Hodge’s Case applied in Macdonald.
Verdicts

· If 2 conspirators tried separately (regardless of whether separately indicted), can acquit one and convict the other (Guimond), 
· If 2 charged and tried jointly can acquit one and convict the other, but where the evidence against both is essentially the same, then the old rule of consistent verdicts will prevail (Obiter in Guimond).

· Certain statements may be admissible against one but not the other (e.g. confession), and in such case they A’s should possibly be tried separately (Obiter in Guimond).
· If 2 tried jointly, and both convicted and appeal, can direct separate re-trials if evidence against one is substantially stronger than against the other (Guimond).

· If misdirection to jury so that jury couldn’t reasonably acquit one and convict the other, order retrial for both (Baron and Wertman).

· Appellate court can amend charge and dismiss appeal if essence of offence charged preserved, unless irreparable prejudice (Morozuk, applied s.686).

· Once R has particularized the drug, unfair to convict if object involved other narcotic (Saunders).

SEARCH & SEIZURE
General points

· Charter gives citizens rights, does not take away rights or give the gov rights (Kokesch).
· Police expected to know the law limiting their rights (Kokesch).
· The "plain view" doctrine requires that the police officers have a prior justification for the intrusion into the place where the "plain view" seizure occurred (Buhay). 
· Even s.8 not applicable, judges have discretion at common law to exclude evidence obtained in circumstances such that it would result in unfairness at trial, or if the prejudicial effect of admitting the evidence outweighs its probative value (Buhay). 
· Privacy may be defined as the right of the individual to determine when, how, and to what extent he or she will release personal information (Duarte).  
Does the Charter apply?

· Charter applies to schools and actions of vice-principal b/c schools are part of gov (MRM).
· Agency test: Would the search / transaction have taken place in form/manner, but for involvement of police? Did the police given instructions (no agency in MRM).  
· Private security guards not agents of state, unless performing “public function” or following instructions of police (Buhay).
· In order for the Charter to apply to a private entity, it must be found to be implementing a specific governmental policy or program (Eldridge in Buhay).
Was there a search?

· Interpret Charter purposively.  Purpose of s. 8 is to protect privacy, not just trespass (Hunter).

· Standing

· Rights attach to people not places, have A’s charter rights been infringed (Belnavis)?
· A has standing when contesting lawfulness of his arrest, even if arguing unlawful b/c police do not have consent/warrant to enter dwelling of 3rd party to arrest A (Adams).
· Was there a search or a seizure?
· Only a “search” if it intrudes on your REOP (Evans). 
· Sniffing is a “search” [ulterior motive when approaching door, so outside terms of licence; police intention is relevant] and needs prior authorization (Evans).
· Strip search = removal or rearrangement of some or all clothing for visual inspection of person’s private areas (Golden in BWB).
· A "seizure" is the "taking of a thing from a person by a public authority without that person's consent" (Dyment in Buhay).
· In certain circumstances, the mere "transfer of control" of evidence from a private citizen to police can constitute a seizure within the meaning of s. 8 (Buhay).
· Wiretaps are search and seizure under s. 8 (Duarte).
· Did A have a REOP in the place searched? (Hunter v. Southam, Edwards)?

· Considering the totality of the circumstances incl.: presence (+ EOP if present), possession or control, ownership, historical use, ability to regulate access / exclude, subjective EOP and objective reasonableness of the EOP (Edwards, Belnavis, MRM).
· If no REOP then no RPG required (Belnavis).
· Lower expectation at border crossings (Monney), in custody (Stillman).

· More privacy at night, if have sign, if long path to door, if do not answer first knock. 

· Bag? Only if you identify it as yours, or it has your name on it (Belnavis).

· Bodily samples? Yes (Stillman). Seizing improperly also violates s.7 SOP.

· Car? Yes, driver has REOP even if not the owner, but passenger may or may not (Belnavis). Expectation is less than for a house b/c cars are regulated (Belnavis, Caslake)

· Discarded items? Yes, if in custody [violates s.8, Stillman, but allowed under s.24(2)], but no s.8 violation if not in custody (Joyce in Tessling).

· Girlfriend’s apt? No. (Edwards).
· Home? Yes. Your house is your castle (Semayne’s case in Colet).
· Hotel room? Was a REOP in Mercer, cited in Buhay, but is very fact specific. 

· Lockers? Yes, unless contents pose threat to security (Buhay, REOP not destroyed by guards having looked in the locker).
· Office? Yes (Rao)

· Person / Pockets? Yes (MRM, Mann), 
· Person at school? Yes, but at school student has lower expectation b/c expect teachers to take safety, discipline measures, but if teacher is agent of police, normal rules apply (MRM).
· Privacy in bodily fluids does not prevent bedpan vigil upon detention b/c police not using fluid for its identity value (Monney).
· Wiretaps? Yes, and high expectation when in circumstances where it’s reasonable that A expected words only heard by person addressed (Duarte).
Were there RPG for the search?

· RPG has both subjective and objective components (Belnavis).

· RPG can be based on hearsay (Collins).

· Cop B with RPG to search can order cop C to conduct the search, but if Cop B is relying on a report from cop A, cop B must consider the reliability of the original source i.e. the person making the decision to search must assess RPG (Wilson in Debot).

· RPG factors: (1) Is the info compelling? (2) Source credible? (3) Info corroborated prior to search? (Debot, Greffe) [Factors can compensate for one another, consider totality of circumstances].

· Cannot say that were searching the perimeter and not the house, unless had RPG that were drugs on the perimeter (Grant).

· Varying levels of certainty

· Hunch = something not right, but no specific facts.

· Suspicion = know minor fact, or facts from unreliable source, but more than no information. 

· RPG = several minor facts or a larger fact, with indicia of reliability.  

· Balance of probability. 

· BARD. 

· Search may be authorised by MVA; search glove box, & then plain view doctrine applies (Belnavis).

· Racial profiling cannot be used for reasonable suspicion (Willis). 

· Police should corroborate information in the tip before acting on it (Carlson).
· A warrantless search can never be justified on unrevealed information – the police have to disclose the details of the information giving RPG (Zammit).
Exigent circumstances

· Exigent circumstances will generally be held to exist if there is an imminent danger of the loss, removal, destruction or disappearance of the evidence if the search or seizure is delayed (Grant).  

· Generally a warrant is required to make an arrest in a dwelling house.  But can do so in exigent circumstances e.g. hot pursuit (Obiter in Feeney).

· Hot pursuit = (1) continuous events forming single transaction and (2) conducted with reasonable diligence (Haglof). The 35 minute delay from accident to dwelling entry was reasonable (Haglof).
· Hot pursuit justifies warrantless arrest in dwelling-house, but must have RPG and must be an offence for which can arrest w/o warrant (Haglof).
· The officer that enters in hot pursuit need not have witnessed the crime (Haglof).

· After a 911 call the police can enter dwelling to protect life and safety (especially if is an “unknown trouble” call), but have no further power to search (reasonableness requirement) (Godoy).
· If warrant would require RPG to issue, then, if going ahead w/o warrant b/c exigent circumstances, must still have RPG before searching (Carlson).

· Exigent circumstances will often be created by the presence of narcotics on a moving conveyance such as a motor vehicle, a water vessel or aircraft, but there is no blanket rule that these are always exigent circumstances (Grant at para. 31).
· police may enter a dwelling-house without first announcing their presence if it is necessary to do so to prevent the destruction of evidence (Gimson).

· Police can enter w/o warrant if acting in performance of their duty to protect public safety (Jamieson). The fact that the police had time to obtain a telewarrant did not render the search unreasonable in the circumstances of this case (meth lab), as the ability of the police to act in discharge of their obligation to protect life and property did not depend upon establishing grounds for a search warrant.
Was the search reasonable?

· Warrantless searches presumptively unreasonable (Hunter, Collins), but “reasonable” warrantless searches are valid under s. 8, burden is on the party (normally R) seeking to justify the search. 
· Unreasonable searches cannot be justified under s.1 (same as s.7 violations not being acceptable under s.1), but evidence may / may not be excluded, go to s.24(2) analysis.

· Need RPG (Kokesch) and exigent circumstances (Grant) to conduct warrantless perimeter search.  

· Prima facie you need a warrant based on RPG of offence and evidence else search presumptively unreasonable (Hunter). But this is not an absolute rule. There is an adjusted standard of reasonableness in schools. Warrantless searches in schools comply with s.8 if based on RPG that school rule has been broken and that evidence will be found, and, considering all the circumstances, conducted reasonably (proportionality required) (MRM).
If presumptively unreasonable:

· Burden is on R to show on BOP that search was reasonable and so did not violate s.8 (Collins): 

1. Authorised by law.

· R must point to specific statute or common law rule.

· Waterfield test for CL power to interfere with the public (Cited in Ferris and Godoy): 
1. Does the interference fall within the general scope of a duty imposed by statute or recognised at common law?

2. Was the search reasonably necessary and justified: Consider the purpose and importance of the search, the nature of the liberty being interfered with the nature and extent of the interference. 

· Search must be carried out according to procedural and substantive requirements of the law and is limited to area/items for which law granted authority.  

· Statute may say that are allowed to search when have RPG and are exigent circumstances (Grant). 

· Statute may authorizes customs search for contraband within traveller’s body, without warrant, with reasonable suspicion (less than RPG) and within a reasonable time (Monney), if comply with statute then no violation of s.8 under this stage of the test. 
· The education act does not state that school authority can search, but it is implied (MRM).
2. That the law is reasonable 
· Common law is always reasonable (Ferris at para. 61).
· Search warrant provisions may be struck down if don’t comply with Charter (Hunter).

· Law allowing bedpan vigil w/o warrant and on suspicion (i.e. w/o RPG) is reasonable, but for more intrusive searches the requirements are stricter (Monney).

3. That the search was carried out in a reasonable manner.

· Considering all the circumstances, the search must be carried out in a reasonable manner (Collins).
· The denial of the s.10(b) right to counsel does not affect the "manner" in which the search is conducted, “manner” relates to physical procedure used (Debot).  

· School searches must be sensitive and minimally intrusive; always consider context (MRM).
· Both the detention and pat-down search must be conducted in reasonable manner (Mann).
If search unreasonable, consider remoteness
· In stage 1 of the s.24(2) test, if the evidence is conscriptive, then one asks whether the breach led to the evidence. However, even if the evidence is not conscriptive, there is still the requirement for causation. 
· Only evidence “obtained in a manner” that breached the charter is covered by s.24(2) (Goldhart).

· s.24(2) analysis required when there is a connection between the breach and the recovery of evidence (Debot).

· Must be a strong causal and temporal link between violation and discovery, considering entire chain of events, to exclude. But for test is not applicable, remote evidence (weak temporal and causal connections) is admissible (Goldhart).

· A search based on a warrant founded on an illegal perimeter search, is unreasonable. There is a temporal link and no intervening events (Kokesch). 
· Perimeter search not severable from total investigatory process (single transaction), violation can taint legitimate foundation of valid warrant, and s.24(2) analysis is required (Grant). Strong temporal connection negates lack of causal connection (Goldhart). Strong temporal connection negates lack of causal connection (Goldhart).
· Viva voce evidence results from later voluntary intervening event and has weak temporal/causal connection (Goldhart).

If search unreasonable, and recovery of evidence proximate to search, consider s.24(2).

· Unreasonable searches breach s.8, but evidence not necessarily excluded. Consider s.24(2).
· Improperly obtained evidence is prima facie admissible – onus is on the party who wants to exclude to prove first that it was unreasonably extracted and second that it would BTAOJID. Standard is BOP, and the presumption is of admissibility, so if A cannot meet the burden, then it will go in. 

s.24(2) analysis in words

1. Fairness of the trial: (Conscriptive, derivative, discoverable?).
· Generally exclude if affects fairness (Collins).
· Non-conscriptive real evidence generally admitted b/c does not affect trial fairness (Grant, Evans, Caslake, BWB, Stillman), but may still be excluded (Kokesch, Mann, Buhay, Johnson).
· Conscriptive non-discoverable evidence generally does render the trial unfair.
· Conscriptive evidence emanates from the body (statement, use of body or production of bodily samples) and is compelled by the state in violation of the charter (Stillman at para 80).
· The concept of real evidence without any further description is misleading (Stillman at para 78). 

· Derivative evidence is when conscriptive evidence leads to discovery of “real evidence”, and such derivative evidence is then also conscriptive (Stillman at para 77 citing Burlingham).
· Only derivative if would not have been obtained but for unlawful conscriptive evidence (Feeney). 
· If evidence is conscriptive (which in the case of statements includes derivative evidence), then burden is on R to show on BOP that it was discoverable i.e. would have been found by alternative means, and the admission will not affect trial fairness, but still consider the next two stages (Stillman). 
· If alternative means would also have been illegal, but not based on conscriptive evidence, then evidence was discoverable, and the illegality will be assessed at stages 2 and 3 (Feeney). 
· In Evans the evidence was not created or discovered by A conscripting against himself (Evans, Stillman at para 79).
· A being in a line up w/o informed consent is conscriptive (Ross in Stillman).
· If A volunteers information during detention which leads to RPG to search, the resulting evidence is not conscriptive i.e. has been no breach (Belnavis).
· If evidence is non conscriptive (or conscriptive but otherwise discoverable), you still go on to steps 2 and 3 below. But if the evidence is conscriptive and would render the trial unfair, that ends the analysis [but doing the analyses would lead to the same result]. 
2. Seriousness of the violation 
· Factors: Good faith, nature of breach (technical), deliberate/wilful/blatant (Kokesch, Stillman, Buhay), urgency/necessity (Collins).
· Other valid investigatory techniques being available makes breach more serious (Collins, Feeney, Buhay).
· Officers having RPG to get warrant, but not doing so makes trespass more serious (Grant).
· Unavailability of other investigatory techniques can’t justify unconstitutional search (Kokesch, Obiter in Belnavis).
· Officers not knowing the law cannot rely on good faith “execution of duties” (Kokesch, Buhay), but officers relying on their understanding of the CL act in good faith (Evans, officers relied on Kokesch) (Grant, officers relied on Kokesch) (Duarte, officers did not know needed warrant for participant surveillance).
· Wiretaps are more intrusive than a search of the premises (Garofoli).
· Having RPG mitigates seriousness (Belnavis, Collins), and not having RPG aggravates (Greffe).
· Reduced expectation of privacy makes breach less serious (Belnavis, Caslake).
· The more obtrusive the search and sacred the right, the more serious the breach (Feeney). 

· Protecting privacy as much as possible in the circumstances can mitigate seriousness (BWB). 

· Casual attitude towards Charter rights including failure to consider warrant makes breach more serious (Buhay).
3. Effect of excluding, could in BTAOJID?

· Inclusion or exclusion could BTAOJID (Collins).

· How serious is the offence? [More serious suggests admit evidence (McL dissent in Feeney)].
· How reliable is the evidence?

· What charter right was infringed? Were multiple rights infringed (Greffe – s.8 and s.10).
· How serious was the violation (Stillman)?
· Being essential to R’s case points to admittance (Belnavis), but is not determinative (Feeney, Buhay).
· BTAOJID in the eyes of a reasonable person, dispassionate and fully apprised of the circumstances? (Collins).
· “Could” threshold lower than “community shock test” for police trickery [takes less to BTAOJID than to shock the community], but there is an element of community values in BTAOJID, not at the discretion of the TJ (Collins).
· Would admission of evidence be judicial condonation of police misconduct, but exclusion is not to punish past misconduct, consider if would be further disrepute (Collins).
· The administration of justice does not have to be brought into disrepute on a national scale before courts may interfere to protect the integrity of the process within which they operate (Buhay). 
· s. 24(2) is not an automatic exclusionary rule, neither should it become an automatic inclusionary rule when the evidence is non-conscriptive and essential to the Crown's case (Buhay). 
s.24(2) analysis in diagram

Evidence (Statements, wiretap, fingerprints, A’s identity, Voice, Observation)

--------------------------------------------------------------------------------------------------------

Stage 1: Trial Fairness
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Stage 2: Seriousness of the breach


--------------------------------------------------------------------------------------------------------

Stage 3: Effect of exclusion

SEARCHES WITHOUT WARRANT
Search incident to arrest

· Power to search incident to arrest exists at common law and don’t need warrant or RPG beyond arrest in order to search (Caslake, Cloutier in BWB).
· Need lawful arrest, requires RPG which has objective and subjective components (Caslake, Stillman, Feeney).
· The objective test is that a reasonable person, standing in the shoes of the officer, would have believed that reasonable and probable grounds to make the arrest existed (Feeney).
· Are limits to searches incident to arrest (Caslake):
1. Police are not obliged to search incident to arrest 

2. Search must be for valid objective (preserve / recover evidence, safety, prevent escape).

3. Search must be incidental to the arrest, necessary (subjectively believed and objectively reasonable, although much lower standard than RPG), and reasonably (not abusively) conducted. Consider spatial & temporal connection and whether evidence sought is related to the offence supporting the arrest, obtrusiveness of the search, EOP. 
· Search of a vehicle can be incidental to arrest, even if delayed (Caslake).
· Cannot arrest just to investigate [Duguay], but can continue investigation after arrest [Storrey] (Stillman, Feeney).

· Police cannot rely on the fact that, objectively, a legitimate purpose for the search existed when that is not the purpose for which they searched (Caslake).

· Seizing of body evidence is not justified on the RPG for the arrest (b/c so invasive to be “affront to human dignity”), need DNA warrant. Such search is by definition not “incident” to arrest (Stillman).
· Warrantless search of dwelling house incident to unlawful arrest is unreasonable (Feeney).
· Preservation of evidence is irrelevant when considering validity of arrest (Feeney).
· Taking fingerprints is a search and seizure and if done after unlawful arrest violates s.8 (Feeney).
Strip searches incident to arrest

· "strip search" = "the removal or rearrangement of some or all of the clothing of a person so as to permit a visual inspection of a person's private areas, namely genitals, buttocks, breasts (in the case of a female), or undergarments” (Golden in BWB)
· Warrantless strip search permitted at common law, but prima facie unreasonable and R to rebut this presumption (Golden in BWB).
1. Arrest must be lawful 
2. In addition to RPG for arrest, need RPG that strip search necessary in circumstances; 

3. Search must be for purpose of finding weapons/evidence related to arrest; 

4. Must be conducted at station, unless exigent circumstances (RPG that should be conducted in field) 

5. Must be conducted reasonably.
Entering to arrest / search

· Warrant to arrest is not permission to enter to arrest, and it doesn’t matter if not fugitive’s home (Eccles).

· Warrantless arrests in dwelling-house generally prohibited. Need warrant (s.529) for both entry and arrest (Feeney), and now have s.529 which requires RPG for arrest, RPG at time of issuing that A at that address, and RPG at time of entry that A is inside, and proper announcement. 
· Need warrant to arrest person in 3rd party dwelling, or at least the consent of the owner (Adams).

· Must knock and announce unless exigent circumstances (Eccles, Feeney, s.529).

· The JP must have information that the person being sought is in the house (s.529(1)). 

· The officer must have reason to believe that the A is in the house at the time they go in i.e. not only at the time that get the warrant, but also when knock and announce (s.529(2)). 

Search incidental to investigative detention

The right to detain:

· There is no general power of detention for investigative purposes. But can detain for investigative purposes if have “reasonable grounds to suspect in all the circumstances [more than a hunch & and objective and subjective components] that the individual was connected to a particular crime and that detention is necessary” (Mann).
· General approach to assessing validity of police conduct is defined by the Waterfield test adopted in Canada in Dedman: consider whether (a) the police conduct falls within the general scope of any duty imposed by statute or recognised at common law and (b) whether the conduct was a justifiable use of power associated with the duty. Under this test, do not look for specific authority for the exercise of power, but consider “reasonable necessity” (Dedman in Ferris).

· Ferris and Simpson says that can detain only when have articulable cause (reasonably based suspicion that A is involved, more than a hunch & and objective and subjective components) [Mann at para 33 rejected the term articulable cause]. 
· But articulable cause may not be enough, must consider whether detention reasonable in all the circumstances e.g. time, place crime committed, and the circumstances in which the detention will take place (Simpson in Ferris).
· Do not need to have a specific crime in mind to detain (Willis applying Waterfield, citing Dedman), but this is possibly overruled by Mann, see quote above. 
· Cannot detain under MVA unless is for a driving related issue (Simpson).
When are you detained?

· When spread-eagle against the wall, he was detained, and if officers approach you with the intention of detaining you, then you are detained from the time they approach you (Wilson in Debot).

· Being called to the principal’s office is not detention under s.10(b) (MRM).
· Feeney was detained as soon as the officer touched his leg in the trailer to wake him up. 
The right to search upon detention:
· The right to search for officer safety exists at CL, but the decision to search, and the scope of search, must be reasonably necessary in light of the circumstances (Ferris). There is not an absolute right to search; the officer must have “reasonable grounds to believe” that safety is an issue (Mann) (but the standard is actually suspicion – the SCC in Mann declined to clarify this point on an application to rehear, but the search cannot be premised on hunches or intuition). 
· Both the detention and the pat down search must be conducted in a reasonable manner. Detention should be brief and A has the right to silence (Mann).

· Officers may be given leeway b/c of the rapid and unpredictable nature of a stop and search (Ferris), or may be held to a higher standard (Mann).
· Without reasonable and probable grounds, the police cannot undertake a search for contraband (Johnson – case of video’s in the pillow case).

· As long as the officer has probable cause to arrest the suspect, the suspect can be searched for evidence incident to investigative detention and arrest can be done afterwards (Debot at para. 30).

· Warrantless search for evidence incident to investigative detention violates s.8 (Mann).
· Unzipping jacket maybe valid safety search in certain cases (Willis). 

· Searching duffle bags in back of van was not for safety, officer confirmed this (Lam).
Effect of s.10(b) which is activated upon detention

· Right to search derives from lawful arrest or detention (Debot). Right to counsel derives from arrest, not from search, so A must be informed of 10(b) rights, but can search incident to arrest w/o waiting (Debot) [this case is mixed up b/c is a detention case but SCC seems to treat it like an arrest case].

· Generally violation of s.10(b) will not trigger s.8, but may when the legality of the search is based on A’s consent (Debot).
· s. 10(b) specifically prohibits the police from belittling an accused's lawyer with the express goal or effect of undermining the accused's relationship with defence counsel (Burlingham).
SEARCHES WITH WARRANT
· What were the grounds for the warrant? Were the terms of the warrant complied with?

· s.8 requires [RPG, on oath, that offence committed and that evidence would be found at the place], [prior authorization] and [that the authorizing person is capable of acting judicially as impartial arbiter] (Hunter).
· Law enforcement trumps privacy when credibly-based probability replaces suspicion (Hunter).

· Prior authorization must be obtained where feasible, so that prevent s.8 violation (Hunter, Buhay)

· School authorities don’t need warrant or other prior authorization b/c not feasible (MRM).
· Warrant to “arrest” doesn’t mean warrant to enter and search (Eccles v. Bourque).
· A warrant to “arrest” doesn’t mean warrant to enter and arrest (Feeney).
· Warrant to “seize” doesn’t mean warrant to enter and search, that is why we separate “search” and “seize” (Colet).
· When executing a warrant, you can seize items in plain view (s.489).

· Officers should present all information to arbiter, and then state which evidence is being relied on to support the warrant (Grant).

· Can issue Code warrant or CDSA [s.11 – can execute at any time, and do not need special annotation on the warrant itself (Saunders)] warrant to search dwelling for narcotics (Grant).
· If entry was invalid, police can freeze the property, but then only rely on the initial information to get the warrant (Evans). If entry was valid, you have a right to secure the property, and then can freeze the property and go and get a warrant based on observations in the house (Haglof).
· Warrants based on evidence obtained in violation of charter are invalid, but can consider whether the untainted evidence supports the warrant (Evans, Feeney).

· Warrant under s.11 of CDSA: 



If justice satisfied by information on oath that there are RPG that
i. Drug offence occurred / underway

ii. Drugs contained or concealed in a known place

iii. Offence related property is in a known place, or
iv. Any evidence is in a known place

Then can issue warrant at any time for execution at any time, and [s.11(5)] can search person at the designated place if RPG that they have item set out in warrant on their person, and can seize other evidence from the designated place [s.11(5)]. Warrant not required if conditions for obtaining a warrant exist but are exigent circumstances [s.11(7)].
· To rely on s.11(7) in exigent circumstances, the police must have the RPG required by s.11(1) (Carlson).

· CDSA: must (1) only involve perimeter, not dwelling, and (2) have RPG that drugs are on perimeter, if you want to search in the house you need a warrant (Grant).
· The Garofoli method (developed in the context of wire taps) applies to search warrants (Grant): warrant valid if could have been issued w/o facts obtained through Charter violation.
· The reviewing judge must not pick apart each paragraph or the affidavits supporting the warrants, but rather consider the totality of the circumstances and decide whether "credibly-based probability" had replaced mere suspicion (Saunders). 
Wiretaps

· Wiretaps (both participant and non participant) are a search and seizure under s.8 (Duarte).
· Wiretaps are more intrusive than a search of the premises (Garofoli).

· A wiretap is a search, but is not conscriptive if apartment bugged, but if officer wired it might be. 
· Hearsay statement could be partly the basis for RPG for a wiretap warrant: consider (1) degree of detail, (2) informer’s source of knowledge, (3) indicia or reliability (Garofoli).
· Ex post facto justification of warrant / search not permitted (Garofoli, Greffe).
· Higher standard than for other search warrants, for wiretap there must be investigative necessity as determined by BCSC judge. s.186 defines a necessity and not an efficiency standard (Aruajo). 

Participant surveillance

· The CCC places no restriction on participant surveillance other than to say that one party must consent to the recording [s.182(2)].
· However, still require a search warrant for participant surveillance (Duarte).

· That our words could be repeated by tattle tails or undercover officers does not justify warrantless recording by the state (Duarte). 
· Participant surveillance infringes s.8, [it is not “reasonable” to leave it up to the police to decide when to record our conversations], and cannot be justified under s.1 [b/c can get a warrant] (Duarte).
· So seems that “government” cannot record our conversations without our knowledge.
Non participant surveillance

· Require a warrant for non-participant surveillance (Duarte).

· s.186(1) sets out requirements for wiretap warrant: must be an investigative necessity, must be in the best interests of the admin of justice, must be by BCSC judge. Warrant must state: offence for which recordings can be made, the type of communication that can be intercepted, identity of targets, location of recording, period (max 60 days), other terms judge wants. 
· For prior authorization to be “reasonable”: affidavit must show RPG that (1) specific crime has been or is being committed; and (2) wiretap will get evidence of this (Duarte). 
Opening of packets

· Sealing of packets dealt with by s.187 of CCC (p491 CB). 

· Under Stinchcombe, A is entitled to review affidavits underlying warrant as part of full answer and defence, and A has right to meet his accuser and see what is in the packet, but can edit to protect informers (Garofoli). 

· Assess whether the warrant was valid by striking out the inadmissible facts (improperly obtained). Errors, even fraudulent ones do not automatically invalidate the warrant (Aruajo).
· Warrant valid if could have been issued w/o facts obtained through Charter violation (Garofoli).
· The R can edit the supporting affidavit, but if what is left is not enough such that the issuing judge could (not a de novo hearing) have been satisfied on RPG that specified offence committed and that wiretap would recover evidence, then fails s.8 (Aruajo).

· Pre 1993 if the authorization was improper such that failed s.8, the evidence would have been automatically excluded, that is no longer the case today, now we go to s.24(2)

· R can add material back in when attempting to substantiate the RPG (Garofoli). 
· Innocence at stake exception applies to editing and cross examination (Garofoli).

· But A has no absolute right to c-e the affiant (Pires), but it is generally allowed, especially when the A has shown that likely to find evidence with probative value in the c-e, perhaps if the police relied on a key affiant whose credibility / consistency is in question (Garofoli).
What affidavit should look like

· Affiant should (1) fully disclosure the material facts; (2) be clear/concise; (3) avoid boilerplate language; (4) have first-hand knowledge of facts (Arujo).
· Amplification: can replace erroneous info with underlying facts, and then consider if there was sufficient reliable evidence to issue the warrant. But amplification only allowed IF error was in good faith and not made to mislead (Arujo).
· Warrant should not be based on double hearsay (Araujo), ideally get informant to draft affidavit. 

Would render trial unfair, exclude unless extreme case





No





Would not render trial unfair





For conscriptive evidence (which in the case of statements includes derivative evidence) R must show on BOP that was otherwise discoverable?





Yes





No





Yes





Was A conscripted against himself? 


(Compelled by state to use his body)
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