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Advanced Criminal Law, Fall 2005 – Kensi Gounden

Adcrim0907

His practice is to review lawyers. He works for the law society. Used to work as a criminal lawyer, and before that as a sole practitioner doing all kinds of law. He deals with procedure regarding searching law offices. This course focuses on the practical points of law, not substantive aspects. Open book exam.

CONSPIRACY
Adcrim0914
Historical Context of Conspiracy
Protect power/the state. Basically started as a way to convict people not just for actually trying to overthrow the King, but just for talking about it.

Conspiracy in Canada

Code comes in 1892 or so.  Before that, CL only.

Now s.465 gives the offence of conspiracy. 

Conspiracy 

      465. (1) Except where otherwise expressly provided by law, the following provisions apply in respect of conspiracy: 

(a) every one who conspires with any one to commit murder or to cause another person to be murdered, whether in Canada or not, is guilty of an indictable offence and liable to a maximum term of imprisonment for life;


(b) every one who conspires with any one to prosecute a person for an alleged offence, knowing that he did not commit that offence, is guilty of an indictable offence and liable


(i) to imprisonment for a term not exceeding ten years, if the alleged offence is one for which, on conviction, that person would be liable to be sentenced to imprisonment for life or for a term not exceeding fourteen years, or


(ii) to imprisonment for a term not exceeding five years, if the alleged offence is one for which, on conviction, that person would be liable to imprisonment for less than fourteen years;


(c) every one who conspires with any one to commit an indictable offence not provided for in paragraph (a) or (b) is guilty of an indictable offence and liable to the same punishment as that to which an accused who is guilty of that offence would, on conviction, be liable; and


(d) every one who conspires with any one to commit an offence punishable on summary conviction is guilty of an offence punishable on summary conviction.


(2) [Repealed, 1985, c. 27 (1st Supp.), s. 61] 

Conspiracy to commit offences 

(3) Every one who, while in Canada, conspires with any one to do anything referred to in subsection (1) in a place outside Canada that is an offence under the laws of that place shall be deemed to have conspired to do that thing in Canada. 

Idem 

(4) Every one who, while in a place outside Canada, conspires with any one to do anything referred to in subsection (1) in Canada shall be deemed to have conspired in Canada to do that thing. 

Jurisdiction 

(5) Where a person is alleged to have conspired to do anything that is an offence by virtue of subsection (3) or (4), proceedings in respect of that offence may, whether or not that person is in Canada, be commenced in any territorial division in Canada, and the accused may be tried and punished in respect of that offence in the same manner as if the offence had been committed in that territorial division. 

Appearance of accused at trial 

(6) For greater certainty, the provisions of this Act relating to 

(a) requirements that an accused appear at and be present during proceedings, and


(b) the exceptions to those requirements,


apply to proceedings commenced in any territorial division pursuant to subsection (5). 

Where previously tried outside Canada 

 (7) Where a person is alleged to have conspired to do anything that is an offence by virtue of subsection (3) or (4) and that person has been tried and dealt with outside Canada in respect of the offence in such a manner that, if the person had been tried and dealt with in Canada, he would be able to plead autrefois acquit, autrefois convict or pardon, the person shall be deemed to have been so tried and dealt with in Canada.

s.9 outlaws all CL offences, had to be in the CCC to be convicted of it.

Up to 1985 the conspiracy provision said that was conspiracy to agree to do any unlawful purpose, which would include common law offences, although s.9 said that common law offences were not criminal offences, had to be in CCC. So they changed the section in 1985, so must be careful of pre 1985 cases. 

Conspiracy can apply to any offence. In other countries the sections are more limited to treason type offences, i.e. offences against state. In Canada it relates to security of the state and the person. You can have the substantive charge and the conspiracy charge at the same time. The purpose of conspiracy is the prevention of crime.

Both indictable and summary offences can form the basis for a conspiracy charge. Conspiracy was going down in popularity for a while, but now with terrorism it’s had a resurgence.

Statutes like the patriot act in the USA are important, but really help with evidence collection, will still charge with conspiracy. 

Penn’s Case (1670)

“I could not conspire alone.”

Old Can says: Prof says this defence is weak.  Was a case where director conspired with corporation to commit fraud, but this is definitely what you would try as defence.

Penn’s case is an over simplification, but there must always be two people involved. But if two are convicted, and only one appeals, then that one may be acquitted. 

Planned Act must be unlawful – can’t be convicted of conspiracy to commit imaginary crime.

Once you have the act & intention, withdrawal doesn’t matter, but subsequent acts will go to show plan and intention. 

Inchoate/incomplete offences = conspiracy, attempt, incite

“conspiracy” is not defined in the CC. It is defined as a common understanding/agreement to do some act which, if completed, would constitute a crime.

Mens Rea (Double Intent)

1) An intention to reach agreement.

2) An intention to put that agreement into effect.



Actus Reus 

1) An agreement was reached.

2) The agreement must be to commit a criminal act.

3) The agreement must be between 2 or more persons.

Rationale For Conspiracy

Policy Reasons:

1) To stop criminal actions from bearing fruition even though the objective is never reached.

2) It is more dangerous for a group to plan to do something rather than just an individual.

Practical Reasons:
1) Why punish the police for breaking up a crime before it bears fruition?

Rationale Against Conspiracy

Policy Reasons:

1) Interferes w/fundamental freedoms (Guilt by association, freedom of speech, freedom of assembly).

2) Contrary to notion that criminal system based on individual guilt (In conspiracy charge, individual responsibility must be determined in reference to collective actions of the group.

3) Criminal culpability may vary widely; Charging one consp. over another may be viewed as unjust.

R. v. O’Brien (1954 SCC)

Conspiracy to kidnap between O’Brien and Tulley.  Tulley wasn’t charged, but allegation is that both conspired ( do not have to charge both for conspiracy, must just allege that at least 2 conspired. 
Tulley is not charged, he is the snitch. 

O’Brien asks Tulley to help him for $500.  Tulley located Pritchard & took O’Brien on failed attempt to find house.  O’Brien paid Tulley $200.  

TJ instructed jury even though Tulley didn’t intend to go through with it, “offence complete when agreement was made”.

· There must be an intention to agree and the intention must be complete.

· There must be a common design to do something unlawful.

Cites R. v. Mulcahy ( conspiracy needs act (agreement, plot, plan) and intention just like any other offence.
· The act is the plot itself; the common design, and this design must be illegal. 
· The intention is the agreement to go through with the plot – the decision

Tulley never had the intention to do it, although he spoke words of agreement.  Verbally agreeing to comply is just circumstantial evidence. Crown says you’ll never be able to prove any conspiracy, court says you have to prove subjective intention, just like in other crimes. 
Do not need to show acts in furtherance of the conspiracy. 

But intention is an element of the offence that has to be proved. The intent and the plan do not have to be at the same time, so long as there was intent of two individuals for a given plan, then have conspiracy. You don’t need to show acts in support b/c plot itself is menace to society & conspiracy itself is the crime.

Yip Chiu-Cheung v. The Queen (1994 PC)

Yip is in Thailand, agrees with drug trafficking from Hong Kong to Australia. 

Needham undercover cop.  Defence said N. couldn’t be conspire b/c no mens rea.  Ct. said yes, he was conspiring, b/c he was going to go through with it, and so he would have committed the crime. 
Credibility issue: Yip v. Needham. If Needham telling truth, conspiracy between all 3. 

Withdrawal is not a defence. But defence can try and show that they never agreed to the drug plan. So the defence they ran was that there was a conspiracy, but that it was a travellers cheque scheme. Did not work in this case.

On c-e can try and show that officer knows these undercover schemes never work in terms of actually going through, and that suggests he knew it would not work, and so never intended to go through with it, perhaps the officer planned to have the drug supplier seized in Thailand. 
This case supports O’Brien in saying you need act & intention.

This is a very famous case that’s used all the time.

R. v. Taylor et al (1984 BCSC)

Squamish five – terrorist group, raised money for political cause.  5 (’s charged w/conspiracy to commit robbery of Brinks guard.  4 convicted, but 5th (Stewart) never intended to go through w/ robbery – he would not be there, he would only to help them prepare for it.  Crown argues had they gone through w/robbery would be guilty of aiding & abetting, so try to charge w/aiding & abetting conspiracy to commit robbery (linking 2 inchoate crimes).

Court said that there was no basis in law to link 2 inchoate charges.  TJ enters directed verdict of not guilty. “Stewart’s agreement is to assist in planning, the other 4 have agreement to rob, robbery is what conspiracy charge linked to; Stewart not a member”.

Stewart helped them plan and case the joint. Crown charged everyone with conspiracy to rob.  But Stewart had no intention to rob.  Had intention to assist in conspiracy. Crown said he acted in furtherance of the conspiracy.  Court said you have to have the intention to commit crime.

Many people have conceptual difficulty with this case – can argue that he did agree with the robbery plan, else why would he be helping them, but remember, he never agreed to be part of the unlawful act. 

Prof says they could have charged incitement to rob. If you’re Crown you have to figure out each specific conspiracy. s.21 of the CCC – party to offence, if you assist in the offence. R argues that Stewart was a party to the conspiracy even though he did not intend to do the actual robbery. Court says that there is no such thing as being party to a conspiracy. Stewarts object was to help them prepare, not to actually rob, so there could be no agreement on a single plan, they had different plans. 

Could not be charged with aiding a robbery, because there was no robbery. 

This should have been an incitement charge.  But cannot add charges at trial.
Directed verdict – after R presents the case, D says that case is not made out and asks for immediate acquittal. To convict of aiding or abetting a conspiracy is taking it too far, too removed from actually doing it. 

Ask – is there a plan? Is that plan unlawful? Is there subjective intention by each person, withdrawal is irrelevant, but they must agree to the same plan.
I checked with him after class: Conspiracy is not automatically an included offence – like attempt is, conspiracy must be specifically pleaded. 

R. v. Hanif: Undercover cop never planned to go through with it – so that would be a valid defence for an A. 

R. v. Dungey (Ont. CA)

Charge is conspiracy to commit fraud – always start with the charge

Lawyer gets paid by client, then tried to get client to sign back-dated legal aid certificate to get paid for work previously done.  But there is no evidence to show client ever agreed to do this.  Crown tries to prove there was agreement between ( & client to commit fraud.  Crown loses at trial.  At appeal, crown tries to argue “attempt to conspire”.

Ont. C.A. ruled there is no such charge (cannot link two incohate charges i.e. attempt and conspiracy or aiding and conspiracy) & no intent of client to enter into agreement so simple conspiracy charge would not hold either. Law Society ran legal aid at that point.  
Client never did it and probably never intended to. So there was no act and was intention only on one side. 
Court says no - policy reason is that you’d be convicting for an intention / guilty thought.

May be some cases in which could be guilty of attempted conspiracy, but that would be for those rare cases where the code specifically describes a conspiracy offence, and then go on the normal rule that can have attempts, and that the attempt of the offence is an included offence. But there is no such specific conspiracy offence for fraud. 
Attempt/ conspiracy / incitement i.e. counselling ------------substantive offence
Court says that you cannot link two inchoate offences, cannot attempt an attempt.

Hiring a fake hit man who is actually an undercover cop. Defence would argue cop’s lack of intention obviates conspiracy. Crown would argue accused has act and intention
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Summary handout of the law we have covered so far. 

Conspiracy is an incomplete offence, need 2 or more people.

Need plot and intention (which must be genuine)

Must be the same plot that they agree to. 

Acts in furtherance of conspiracy go to prove existence of agreement and intention, but are not elements of the offence. 
US v. Dynar (1997 SCC)
Dynar is in Canada, has history of money laundering. D is in contact with Lucky Simone (S). S is a snitch. Mathews is a cop who S talks to. D does not want to go to states b/c fears arrest. 

Moe meets McCarthy and talk about where money came from, and how they will launder the money, and what the launder rate will be. Police likely have wire taps and informers. 

The exchange in this case did not occur, the offence never occurred – so could charge with attempt or conspiracy. 

The US wants to lay conspiracy charges – wants to extradite D. 

Who are the conspirators – D, Moe and some others, there are at least two – OK.

Was there a plan – have taps of conversations. 

Was there agreement – will look to see if there were any actions in furtherance of the plan – in this case Moe met up for the exchange. 

D may try to argue there was never a plan – hard to do when there is wire tap evidence. 

Could D argue that it was a different conspiracy? What if their plan was not to launder the money, but just to take it. This is not a legit business deal, these are criminals, but did not run this defence, maybe because what was on the wire tap.

If the A gets on the stand and admits to different plan, if he is believed, then he will get off.
No relevance in the distinction between factual and legal impossibility – only thing you need to know is that cannot be guilty of conspiracy for imaginary crime (para 102 on Dynar case), like whisky trafficking

Court said that conspiracy was even more removed from the substantive offence than attempt. In Dungey they lumped conspiracy into the same category as attempt. 

Guimond

If charged separately, then results can be different. 

Court discusses history of appeals and said that at one point the CA only reviewed the record and at that time an error on the record may be grounds for acquittal. Now appeals are based on the whole case. 

Cannot be convicted unless BARD on evidence admissible against them. So can have two co-conspirators in the same trial and find one guilty and one innocent. Most TOF will fall into transference of guilt. So if evidence is substantially different then should have different trial. But if do a joint trial, can still get different verdicts. 

MacDonald 

MPC and H allegedly conspired with the “users” to traffic. The R claims that even the users are conspirators. H was the spoke in each transaction, and the “users” were on the rim. 
R showed that people knew each other, but this does not prove that they are conspirators. 

Could be lots of individual transactions, does not mean that there is a big conspiracy. 
Rule in Hodge’s case: circumstantial evidence must all point to one theory, and be inconsistent with other theories. But in this case there could be a wholesale distribution between MPC and H, and then separate the transactions between H and the users. 

Court says that they are working in the underworld – of course they know each other. 
If A and B are in conspiracy, and then B talks to C. Are A and C in the conspiracy? Yes, but they must have the same object. 

If A and C separately try to bribe B to do the same thing, then not a conspiracy because they did not have a common intention, but if A, B and C all planned to subvert justice, then A, B and C all conspired: R v Meyrick and Ribuffi, p92 - 94 of case book.  

Rowbotham
Problem was that the time frame was not specified, and so could not prove that A’s were in on the whole scheme that the R was alleging. Only evidence that they were involved in one transaction, not the whole conspiracy. R should have narrowed the time frame. 
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Lecture by QC on hearsay – David Crawson (sp?).
Hearsay is a difficult area of law, especially for trial lawyers. 

Case that he is busy with now (he is an advisor to the court on the complicated murder trial): R v Benji.
Even experienced lawyers struggle with hearsay. Have to constantly refresh yourself. 

Rule against hearsay: written or oral statements made by persons other than by testimony in the proceedings are not allowed if statements tendered for their truth, or their implied contents. 

Evidence is hearsay according to the use of the evidence, not the nature of the statement. 
Not hearsay if do not want to prove truth, but just the fact that the statement was made, say for the purpose of indicating mental state.
Out of court statement admissible if not to prove its truth, but it has some probative value. 
Courts do not like hearsay because no way to check the reliability of the statement – no demeanor evidence and no chance to c-e. c-e is the touchstone in the search for truth. 
The principle behind hearsay being inadmissible deals with reliability. 

Wigmore says that we exclude hearsay because is not the best evidence and may be unreliable, but if reliability can be established then will allow it, that is how the exceptions to the hearsay rule were established, rules developed as fixed things, which were applied even when they should not have been i.e. on a blind category approach, rather than really asking whether was reliable. 
So the first question is was whether the statement is being led for the truth of its contents, if not, then will be admissible. If is hearsay, then need to look for indicia of reliability to offset the fact that cannot c-e and see demeanour.

Res Gestae exception: spontaneous statements not likely to be false when they are excited utterances. 

If there is a factual matrix surrounding the statement then that matrix may provide indicia of reliability. 
Business records exception – again the factual matrix gives indicia of reliability. 
Another exception is the admissions against interest, or party admissions, these are admissible hearsay because it does not lie in the mouth of the A to say that his or her own statement is unreliable. We exclude it because it is unreliable, we do not know if we can trust the out of court declarant, but when A is a party to the litigation, he can rebut what the W is saying by giving his own testimony. 
In Kahn the SCC introduced the PEHR: can admit even if does not fall into one of the traditional exceptions to the hearsay rule. But must fill the requirements of reliability and necessity. 

Can admit when the testimony is unavailable, although the W is available, say if the W refuses to testify, if the W is too young to testify or where it will be too traumatic for the child to testify. 

Reliability is established if there is a circumstantial guarantee of trustworthiness, this is the principle that underlies the exceptions to the hearsay rule. 

Hearsay is presumptively inadmissible unless it falls into a traditional exception. If it falls in, then presume is admissible. Are not abandoning the old rules, the presumption can be challenged. But even if falls within one of the traditional exceptions, it may still be challenged, but if it falls into a traditional exception, it will be rare that the court will say, actually in this case it should not be included. 

If does not fall into traditional category, then must show that PEHR applies. 

Voir dire = a trial within a trial. Judge determines if the evidence is admissible.

Co-conspirators exception to the hearsay rule (CCEHR):

Is a combination of res gestae and party admissions.
Rule says: statements made by one conspirator are receivable as admissions against the statement maker, but also against co-conspirators, if (1) the statements were made in the course of the conspiracy and (2) furthered the purpose of the conspiracy. 

This applies to all criminal offences in which there is an allegation of a common design, do not have to charge conspiracy to invoke the rule. 
The basis of the CCEHR is based on agency. If are all party to the agreement, then you are agents for each other in carrying out the common design. 

But the W and the A must have entered into a common design, and the statement is in furtherance of that design. 
Carter

In Canada, on the CCEHR, there no VD, it is all left to the jury, under the judge’s careful instructions. 

Must first find that the parties were actually in a conspiracy before can apply CCEHR, so that is something that the jury must find first. 
The American and Australian systems are different, there they have a voir dire. 

Is hard to know if jury will be able separate out the different statements and properly consider stage 2 of the Carter test. 

SCC rejected the VD approach for the CCEHR because these issues were fact finding issues which the TOF should do, not the TJ when there is a jury. 

The statements under the CCEHR must have been in furtherance of the plan, therefore statements after the plan was successfully implemented are not admissible under CCEHR. 

R v Mapara

SCC dealt with co-conspirators exception to the hearsay rule. 
Defence argued that the CCEHR did not meet the standards or reliability and necessity, and that should always have a VD.
VD is a gatekeeper function of the trial judge. 

SCC said that the Carter rule and the CCEHR does meet necessity and reliability, and that very rarely will you need a voir dire to apply the PEHR. 

Courts may say that it is provisionally admissible, will determine during the carter analysis whether it is actually admissible against the A. 

Defence should not take a jury in a conspiracy case b/c they will not be able to sort out the evidence, and will eventually convict on hearsay. 

Adcrim1005
We must know why there is a CCEHR, and how to apply it to the facts.

We do not need to know the details of necessity and reliability. 

KGB application

[The case is actually called KBG, but it is widely called KGB application].

Deals with prior inconsistent statements, say if W gives a statement and signs it and then at trial the W gives a different story, like changing the colour of the car involved in the hit and run. 

As defence counsel your W’s are either your client or expert. R has lots of lay witnesses. So R witnesses more often change story. So R makes most of the KGB applications.

KGB application: Get a ruling that your W is hostile, and then ask the court to admit the original statement, and urge the court to accept the original statement instead of the new statement given in court. 
s.9 of CEA – R must get a ruling that W is hostile before can c-e. 
Alberta CA case said that R need not show that W is hostile, can just show that they may be hostile.

But then the KGB application comes afterwards. 

Hearsay
Ask: did the W say it, if yes OK (not hearsay), if no then ask: does it go to truth, if no, OK (not hearsay), if yes, then ask: is there a hearsay exception (Declaration against interest? Res gestae? CCEHR?).
With hearsay we are afraid that the person out of court made it up – and they are not here to c-e to check the truth of the statement. 
CCEHR

Assume A and B agree to steal computer. Assume A made the key statement. 
The victim of the theft, V, says that A said the statement and this is admissible as an admission against A. But is not admissible against B. 

The CCEHR is based on the principle of agency.

The statements generally go in provisionally, and then the criteria are evaluated later. 

Fact pattern:

A and B decide to take road trip Nelson to Vancouver Island via Vancouver. A owns the car, Honda civic, B is the passenger. B says wants to go via Kelowna, has some people to meet, A agrees because B is paying for all the gas. Stop at shopping mall as directed by B, B makes call, meets two people, then comes back to the car to meet A. 
They continue on, when walking around ferry, A asks, are you taking that bag, B says yes, then A notices big bag of drugs in the bag, B says don’t worry, you are not involved. 

Then officer in gas station smells marijuana – officer sees red eyes, roaches – arrests them, finds the drugs. Charged with conspiracy – A admits lots of evidence, tells the whole story, and says “B said we were meeting C and B’s brother”.

B’s brother confesses that there was a big plan to distribute the weed. 

B had score sheet (table of who owes who what) and red tape (trademark for good quality drugs). 

B, B’s brother and C are charged with conspiracy to traffic.

What must R prove:

Two people – yes. 

How can we show that B is involved. Well there is no evidence of the actual agreement that B had with the others. 

But the confession of B’s brother is useful. 

Can the statement be used against B.

First need evidence BARD that there is a conspiracy – can use the statement of the brother! This is part of the reason that conspiracy is nice to prosecutors. 

Second need to show on BOP that B was involved on direct evidence – the hash, the observations of A. 

When was the statement by B’s brother made – was after he was arrested, was not in furtherance of the conspiracy.

CCEHR only applies to statements made in furtherance of the conspiracy. 

Can B’s statement be used against the brother – do not need it, have the confession.

Can B’s statement be used against C.

First need to ask if can show on BOP that C was involved. 

Was B’s statement to A actually in furtherance of the conspiracy – yes. Note, it is merely a matter of time frame, cannot argue that did not actually help the conspiracy and so was not in furtherance of it – if it was said at the key time, then it admissible if relevant. 
See para. 20 of Mapara which explains the agency rule and says that it is merely a question of timing because having entered into conspiracy, A cannot rely on the criminality of the co-conspirators and say that the statement is unreliable
Cotroni 
See CAN for the facts. 
It was B who got suspicious of S, and so B told Kott and Lanza that S was using the names of C and V when extorting the money out of R and B. 

C and V then question Johnny Pops (P) who was the guy in with S, then C and V then to and talk to S to find out about the extortion scheme. 
Charge is conspiracy of C, V, S and P to be in possession of extorted funds. It is charged as one big scheme (like in MacDonald and Rowbotham).

What defences could apply: Rule in Hodges case? No. Rowbotham? No. 

Defence argues duplicity. Duplicity goes to the form and wording of the charge. Duplicity is when the charge alleges two or more conspiracies. E.g. Tonya Harding and Jeff conspired to break Kerrigan’s leg and steal her golden skates ( that would be two conspiracies. 

In this case the charge covered Ontario and Quebec. Court said that the charge in this case was one conspiracy and so there was not a duplicity problem. 

Court says that multiple conspiracies are not based on reading the charge, but on looking at the evidence. Here, the evidence at trial revealed two conspiracies. Court found that there was no evidence of the C and V conspiracy being in Ontario. So there were two conspiracies. 

Court in this case is saying that you cannot make big global charges hoping to get something. R has to define the charge more carefully. 
Saunders
Must read the charge very carefully – is it particularised enough?
Morozuk

Know the section in the CCC – s.686, and the criteria the R must rely on in particularising the offence. 
SEARCH AND SEIZURE
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Introduction to search and seizure - Judge Romilly

Russian conspiracy case. Trial by provincial court judge. He had to interpret the charter before there was any guidance from the higher courts.

During the trial, the case of Stinchcombe came down, then all the defence counsel said that they did not have proper disclosure. 

In Stinchcombe an Indian was convicted, Sopinka J. held that it was because of improper disclosure. 

Again in the middle of the trial there was a wire tap decision that came down from the SCC. 

Semayne’s case – your house is your castle. 

Police cannot enter without permission, or a warrant, unless there are exigent circumstances. 

R v Colet

The right to seize is not the right to enter and search. 

Hunter v Southam
Warrant cannot be signed by a person who is non-partisan. 
Must be done by an independent person – say a justice of the peace. 

Exigent circumstances – emergency – like domestic assault.

R v Grant
He spoke about this a bit.
Silvera

Court said that the police could go in and freeze the premises i.e. sweep the premises to check for safety, and then get the warrant later. 

Eccles v Bourque

Explained the law pre-charter. 
In cases of searching for Marijuana, you cannot break down the door – you must knock and announce. This is partly because you cannot quickly flush all the plants down the toilet. But in the case of heroine or cocaine, you do not have to announce, because it is not practical because then they will just flush it down the toilet and the evidence will never be obtained. 

See R v Gimson (1990), 54 C.C.C. 3d 232 - for cocaine. 

See R v Lau (2003), 175 C.C.C. (3d) 273 – battering ram case. 

What about a sleeper truck that the truck driver lives in – can you go in there without a warrant. Court said that it was not a dwelling. Said that trucks were highly regulated. 

R v Godoy 1999 131 CCC 3d 129. 

R v Clayton , R v Farmer

s.11(7) of Controlled drugs and substances act – is different from the CCC, it allows you to search any time of the day,  R v Saunders Nfld CA, but CCC only allows you to search during the day. 
R v Jamieson (2002), 166 CCC (3d) 501 (B.C.C.A.) – dealt with meth lab. 
Telewarrant – quick way of getting warrants – s.487.1
R v Collins – if is authorised by law, law is reasonable, and search is reasonable, then it is a reasonable search.
Warrantless search is prima facie unreasonable. 

R v Debot

Was the information for believing a crime was going to be committed convincing

R v Greffe – information from police must be thorough.

R v Zammit – sufficient information must be revealed. 

R v Bernshaw

When looking at warrant, if want to challenge it:

Find out what the reasonable grounds were.

Who was the informer – was he reliable?

Judge Romily wrote a paper on search warrants for the CLE. 
Motor vehicle searches are often warrentless searches. Is it enough for the police to ask if it is OK to search the car? Do they have to tell you of your right to refuse. 
R v Willis (Ont. CA) Doherty was the judge. 
R v Kier – cannot arrest if you are a shop security guard. 

The whole idea of search and seizure ( depends on your expectation of privacy. 
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All of the charter cases are fact driven. 

Charter must be read purposively.
Should read Hunter and then Collins before each s.8 application – those are the key cases. 

 “Credibly based probability” must be the basis for the search, not suspicion. 
s.8 framework:

Was there a search?

Was there a warrant – what were the grounds for the warrant?

If there is no warrant, then is presumptively unreasonable, and then the burden shifts to the crown that on the BOP that the search was reasonable, must show that was

1. Authorised by law.

2. That the law is reasonable

3. That the search was carried out in a reasonable manner.

If unreasonable, then go to s.24(2) and consider
1. Fairness of the trial,

2. Seriousness of the offence.

3. Effect of excluding, would in BTAOJID?
In fairness, consider whether is real evidence i.e. tangible evidence.

Idea is that would have found real evidence anyway. 

Seriousness – did the police act in good faith. Very hard to show bad faith. Almost have to find them doing something wrong and prove that they knew better. 

R v Kokesh
Officer get information that truck on the ferry is on its way to set up a grow op.
Follow the car to the house. Car is hanging out around the house. Officer searches the outside of the house. 

Sees that basement windows are sealed. Condensation on the doors. Can hear a humming. Slight odour of marijuana. 

Officer could not have seen these things from the property line. 

Good c-e would have asked if any of these things were noticeable from the property line. 
Was there a search? – TJ said that it was.
Was there a warrant? No, so prima facie unreasonable.

Was it authorised by law? – NCA s.10 says that can search “other than a dwelling house”, this is outside, so that is OK. But here did not have RPG that there were drugs inside, only had a suspicion. 

The idea that there must be drugs in the place searched was not made until the following case. 

Must go through the framework, do not just jump to the balancing stage like the BCCA did in this case. 
“Authorized by law” could be under statute or under common law. 
The pre charter common law cases are important because determine what is authorised by the common law. 
If did not have RPG for search warrant, then cannot say that could rely on the statute at the s.24(2) stage. 

Must know what the officers knew before they went on to the property. 

R v Grant

Roadblock – stop guy with gardening things in the truck.

Then do a perimeter search, find air vents etc.

See him carrying fertilizer into the house.

They did a second perimeter search, saw condensation on the windows.

Then they go and get a search warrant.

Did it under the CCC, not the NCA. 

The A here attacks the legislation. Says that it does not comply with Hunter, because it allows warrantless search. R says that you should read the section such that can only search w/o a warrant when there is exigent circumstances such as that the drugs may quickly be flushed down the toilet.

Para 24 is very important. 

When it comes to the perimeter, you do need a warrant unless there are exigent circumstances.

In Controlled Substances Act it says that need a dwelling house you need a warrant. If going any other place then you need a warrant unless there are exigent circumstances. 

s.1 analysis was not necessary in this case because the R admitted that the law needed to be read down. 

R v Evans
End result is that the evidence is in, all judges agree on this. 

Majority said that it was a search.

There was a criminal check and a hydro check, but revealed nothing.

So they decided to knock. 

Smelt weed, and “froze” the house – secure the house and check all of the rooms. 

Get the warrant, just on the smell, cannot report the other things that they saw. 

A argues that the actual sniff was the search. 
SCC had to decide whether or not it was actually a search. 

Must first ask if there is a privacy interest held by the D. Here it was his house, so he has the right to be left alone. 

Evans has a definition of privacy – middle para. 18 – have the right to decide when to release information about yourself. 
A search is anything that infringes on your reasonable privacy interest. So you must identify the privacy interest. Always ask this before you decide if there was a search. 
There is a implied invitation for people to come and knock, but that you are not invited to sniff. That is what the majority said.

The minority said that just like there is a risk that people will repeat your statements when you want them not to, there is a risk that anyone you open the door to will sniff. 

In this case would ask the officers the following questions

What time of day – more privacy at night. 

Was there a gate or a sign. 

How long was the pathway, was it lit.

How many times did you have to knock. 

Defence would ask questions to the A on voir dire – to show privacy interest:

How long have you lived there – shows connection to residence. 

In this case the implied invitation to knock was part of the common law. 
Under s.24(2), the evidence was real. 
But this was good faith by the police, so the evidence was allowed. 

Were kind to the police in this case, in Kokesch they said that the officers ought to have known. 

R v Goldhart
This case deals with the nexus between the breach and the evidence.
Did the breach of the charter result in the collection of the evidence. 

The search was bad for lack of warrant, so the evidence may have been excluded. 
Look at causal connection and temporal connection – do this on case by case basis. 

s.1 does not apply in this case, because if it is an unreasonable search, it cannot be justified under s.1.
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When does an officer have reasonable grounds.

Officers use a continuum

· Hunch – something not right, but no specific facts.

· Suspicion – know minor fact, or facts from unreliable source, but more than no information. 

· RPG – means an officer knows several minor facts or a larger fact that the person is engaged in a criminal offence. E.g. smell of cigarette smoke coming out of bathroom, and then school student leaves from the bathroom – does the teacher have RPG – probably not, could be other students in there. 

· Balance of probability. 

· BARD. 

Guest lecturer – Russ ???

The SCC has compromised Charter rights a lot since Hunter v Southam.

R v Belnavis

Case of bags of stolen clothing in the back of the car.

Belnavis was the driver.

Cop had a suspicion, but did not have RPG. But the court glossed over the RPG requirement, and seems to focus on the reasonable expectation of privacy. 

Says that must look at the totality of the circumstances – who owned the vehicle etc., but what difference does that make – rights attach to people not places, so what does it matter who owned the car – still need RPG.

Says that Cory jumped from suspicion to RPG and this was unjustified. 

Prosecutors use this case to argue that do not have expectation of privacy when you are in someone else’s house.

He does not have a problem with the police rummaging through the glove box to find the license – says that such a search is justified under the MVA. 

But says that it was not grounds for RPG for the arrest based on the information available. 

Belnavis is an exception to the rule, but R are trying to extend this case even further, and that Belnavis changed the law and that did not need RPG. So under this R would say that if do not own the property or control access etc, then police can just search around you. 

Should c-e the police officer carefully about their proper motives. 

Dickson said in Hunter said that must look at the subject of the search i.e. a human, a house etc. do not just ask whether it furthers the cause of the police officers. 

Hunter required the R to rebut the presumption of unreasonableness when it was a warrantless search. 

Here the court kinda glossed over the fact that it was a warrantless search. 

Also says that it is bad that the onus is put on the A, the onus should be on the R when there is a search w/o a warrant. 

He reads the case as saying that if there is no expectation of privacy, then police do not need RPG to do the search. 

In this case the officer did not know which of the 3 bags belonged to who, but searched the bags knowing that one belonged to each person – so what about A’s expectation of privacy in the bag that belonged to her – Cory not that concerned about this. 

Para. 20 is the main paragraph – lists the factors from Edwards. 

R v Caslake

Warden finds weed in bag on side of road after the guy was peeing.

Have a policy to search the car to do inventory. 

If officer had searched incidental to arrest, that would be OK, but “policy” was not a good reason.

It was a lawful arrest because police had RPG to believe he was either buying or selling the weed. 

Are entitled to search for evidence when you have arrested – so long as the thing you search is connected to the arrest i.e. must have reason to believe that evidence will be recovered. 

Then the court allowed the evidence in at the s.24(2) analysis stage. 

Said that the search was in good faith – because of the policy. 

The evidence was not conscriptive. 

Lecturer thinks that was conscriptive because the A did not have the chance to refuse the search. Says that Cory is restricting the meaning of conscriptive evidence, there used to be a broader definition of conscriptive evidence. 

Lecturer says that if you are forced to give the evidence, then it should be conscriptive evidence. 

I would say that if you can say “but for the A’s statement you would not have found the evidence”, then it could be conscriptive evidence.

Possible position - only if police would (or could ???) have found it by some other lawful means, then it is not conscriptive. 

If it is the only evidence then probably let it in under s.24(2), but if it is just some of the evidence, then may be more inclined to exclude it.

In impaired cases the court is more inclined to exclude evidence than they are in drug cases, but is that because in impaired cases the evidence is more often conscriptive?

In this case they do not discuss the REOP, but that is because the driver obviously has a REOP. 

How good does the link have to be between the arrest and the area searched. That is the key question. 

R v Monney

A flies in from Switzerland, this made customs official suspicious of him being a drug courier. 

Lecturer says that he has never heard of Switzerland being a routing country. 

Says that there was no objective evidence of Switzerland being such a country – says that the court overlooked the requirement of objective element as required by the word “reasonable” in the statute. 

Lecturer criticizes the lack of objective analysis. 

Lecturer thinks that the A in this case was conscripted against himself – just because was a natural process that produced the evidence, still thinks it was conscriptive.

R v M.R.M.
Lecturer does not like this case because says that it will allow the police to use school principal’s to do investigations.

Here the SCC overrules findings of fact made by the TJ, while in other cases it is said that should be very hesitant to overrule findings of the TJ on facts. 

Lecturer said that he cannot conceive of how the school principal was not acting as an agent of the police. 

Would the police have been allowed to arrest if the information had been given to the police based on what the snitches said. Probably not, the information was not sufficient. 

Should read the Edwards case if have time – Kensi seems to speak about it as a major case. 

Handed out a more complete flow chart. 

Is a balancing of privacy v state’s interest in law enforcement when decide if you need a warrant to search. Do not need warrant for customs search, school search. 

Is the balancing test from MRM that must be applied when deciding if need a warrant.

There are different tests for search incident to arrest and search incident to detention – we must know the tests for both of them. 
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We should know about search incident to detention, and the difference to search incident to arrest. 

Search incident to detention

New doctrine, need articulable cause for this search.

In a search incident to arrest, you are looking for evidence, and it is planned.

In a search incident to investigative detention, you are doing a stop and search, and may find evidence not related to the stop. The officer has not planned what he finds in many searches incident to detention. 

R v Ferris

Ryan JA in Ferris says that are dealing with officers making on the spot decision. 

Officers check plates and find that they are stolen, so they activate the siren and pull over the car. 

Ferris is a passenger. 

Driver runs away, but then is bought back. 

Officer places Ferris under investigation for stolen property b/c the plates are stolen. 

There were two searches – frisked her, then searched the bag. 

Is there a REOP wrt the frisk – yes.

Is there a REOP wrt the waist pack – yes. Unless it was clear plastic and all the items were visible to the public anyway. 

Is there a statute that authorized the search – no, so consider common law. 

This case is similar to, but clearer than the Mann case. 

Court first looks at the stop. Then considers the search after the stop. 

What is the common law duty of the police officer – in this case it is the investigation of crime, or preventing crime. 

But did the officer here stay within the scope of the duty? Was the officer’s conduct justified? 

Was what the officer did reasonably necessary?

BCCA followed Simpson – must consider the constellation of factors and the officer must have articulable cause to make the stop. 

Basically the officer must have reasonable suspicion given the totality of the circumstances.

It is more than a hunch, but less than RPG.

When they have a lawful stop, then what is the scope of the search? ( decision to search must also be reasonably necessary in light of the circumstances. 

Cannot search old lady for weapons when you catch her for shoplifting. 

Search must be reasonably necessary for safety purposes, that is the officers or other peoples safety. 

Had grounds to stop b/c had stolen plates. 

Did they have grounds to put A in cuffs – is a detention regardless of whether they are in cuffs, so that is irrelevant. 

She was only detained after the driver bolted. 

Officer could have patted the waist pack down to check for weapons – but it is unplanned, quick and spontaneous – cannot put too high a standard on the police. 

Can only search on detention for the purpose of safety. 

Example of A carrying pillow case on main and Hastings

A pillow case is a common way to transport stolen goods in that part of town. 

Officer probably has reasonable grounds to stop and detain.

Officer can search the bag, but not for stolen goods, only for safety reasons. 

So on c-e for the A, just ask the officer if he searched the bag to see if it contained stolen goods, if he said yes – ask no further questions – officer is busted.

Racial profiling cannot be used for reasonable suspicion. 

Should weigh up the information the officer has from the informant, against what the officer sees in front of him.

Can only search for officer safety purposes, then if find evidence that is OK, but cannot specifically be searching for evidence. 

First thing is to decide if the stop was lawful. 

R v Mann

Was the stop OK – yes.

When the officer grabbed the soft packet, was he justified in looking at it for the purposes of safety?

Remember Ryan saying in Ferris that it was unplanned and must cut officers some slack.

But the SCC said that it was unacceptable.

Search incident to arrest

Need lawful arrest.

For arrest need RPG for arrest – objective and subjective.

The search is discretionary.

The search must be incidental.

The search of a vehicle can be incidental. 

The search must be done in a reasonable manner.

Seizing of body evidence is not justified just on the RPG for the arrest.

Search incident to detention

Stop must be based on reasonable suspicion

The search can only be for safety reasons.

RPG is a higher level than suspicion, so the range of search is greater on arrest, so these balance out – lower standard-less scope, higher standard – more scope. 

R v BWB

Officer has common law spouse on ride along. 

Officer tells the A that he is under detention. 

Officer says that searched him there b/c was easier, and would have been lots of paperwork at the station.

BCCA uses the test from Golden for strip searches incident to arrest – but this is not an arrest, BCCA got this wrong, the test should be different. 

Here there was reason to pull the vehicle over – but was safety an issue here? Did the officer have reason to think the A had a weapon in his pants. No – so the BCCA should not have applied the test for arrest – this was a detention. 

The officer was not searching for weapons, he knew from the tip that the drugs were in the underpants. 

R v Stillman

Cops here knew that the A was guilty – and so they went crazy to prove that A did it.

[Should never take this attitude as a lawyer]. 

Also never assume the answer and make a statement – rather just ask an innocent question]. 

Police took tissue out of bin, and also took hair, swabs etc.

A was seen walking across bridge with girl – she is dead, and A is saying that 5 Indians beat him up. 

A’s story changed over time. 

Lawyers gave letter telling the police not to touch the A. 

Teeth impression took two hours to take – highly invasive. 

Can search incident to arrest, but this case says that cannot take body samples incident to arrest. Need a DNA warrant. 

Hunter, Evans, Stillman, Collins are the most important cases. 

Conscriptive evidence:

1. Must be compelled

2. Must be compelled by the state

3. Must emanate from the body

e.g. statement that you are compelled to give after a breach.

In Burlingham, cops give charter warning, A says will not talk, then cops force him to, then he gives statement and shows them where the gun is. 

The gun is not conscriptive evidence itself, but is derived from a conscripted statement ( it is derivative conscriptive evidence. 

R v Black

Stabbing, she shows the police the knife in the kitchen that she used for the murder. It was derivative evidence, but it was discoverable – would have been found anyway. 

Fingerprints are conscriptive, could they have been discovered another way – not if they were never taken – but if the breach was technical then the prints will be allowed in. 

Consider drugs in Mann: Conscriptive? No. Derivative? No.
R v Feeny - Para 68, R v Stillman para. 106 – they classify the evidence in Black differently, they mix up the labels. 

When they search a house they totally turn it upside down. 

What would you ask the officer in Feeny – try to get officer to admit that they would not have found it but for the statement. 

Would they have dug up the yard – how many officers on the force. 

The test is “would have”, not “could have”.

Bloody shirt – go through the flow chart.

Non conscriptive, derivative – no, even if was derivative, they would have found it anyway. 

But he did not consent to being pulled into the light – so that could be conscriptive, would have been found anyway – but maybe the first part of the test should be conscriptive. 

Shoes – A says that those are his, non conscriptive, was it derivative – no, would have taken the shoes anyway. 

Cigarettes – non conscriptive, he said something to give them more relevance, but the police would have found them anyway. 

This is not search after arrest, this is search after arrest in a dwelling house – so should have a separate flow chart. 

To go in and arrest

Need RPG to arrest.

Need a warrant to go in to arrest

Must knock and announce unless exigent circumstances

Then after this case parliament enacted the Feeny warrant - s.529.

Only for entering to arrest and then search. 

The JP must have information that the person being sought is in the house. 

The officer must have reason to believe that the A is in the house at the time they go in i.e. not only at the time that get the warrant, but also when knock and announce. 
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No class this week
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Guest lecturer - Greg P. DelBigio

R v Haglof
CA result not really justified on the facts

R v Godoy

Police can investigate when they have only indicia of wrongdoing. 

Duty of police conflicts with the rights of citizens. 

Said that officer can pretty much always enter apartments when there is a 911 call.

Privacy is overruled by the need to do justice.

Is a public interest in having 911 calls answered. 

R v Buhay

Weed found in locker in bus station was excluded. 
Is there an expectation of privacy since the guards have already searched the locker? 

Real evidence is excluded here, which is seldom the case. 

Court says that the police should have gotten a warrant. 

Question of agency is very fact specific.

CA will defer to the trial court on the exclusion of evidence in many cases, partly b/c demeanour evidence is important. 

Under s.24(2) there is a balancing of societal interests. 

Para 40 – can exclude evidence even absent a charter breach, if necessary to make the trial fair. 

Court spoke about community values, but this is very broad, and may lead to inconsistent results. 

Seriousness of breach: was it wilful / flagrant or procured by malice? Requires A to show that the police are bad. This is an ethical dilemma for the defence lawyer, have to show that the police are bad and it can become a personal attack on the officers integrity. 
Court in Buhay said that it was no excuse that it would have taken a while to get the warrant, and that it was a Sunday. 

Officers are not held to the standard of a law professor, but are expected to know the law – officers are held to a negligence type standard: “should they have known better?”

When officer safety is in issue, then court will likely side with the police. 

R v Carlson 2002 ABQB 459

This case is summarised in a class handout.

Police got sketchy tip, then arrested women in a parked car w/o corroborating the information in the tip.

Court said that when relying on the exigent circumstances provision in CDSA [s.11(7)], you still need RPG as required by s.11(1).
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Another Guest lecturer - Kokesh and Grant lawer – DavidRosenberg@telus.net. 

R v Pires and R v Licing 2005 SCC 66

Good for wire tap and summarizes the other cases we will look at

R v Duarte

R v Garofoli

R v Araujo

A wiretap is a search, so all the search principles apply to it. 

Part 6 of the CCC deals with invasion of privacy. 

s.183-197 deal with privacy concern.

s.184 is very important, is an offence with 5 year penalty to intercept a communication by means of a device ( so can listen in all you like, but cannot use device.

There is a consent exception s.184(2)(a).

There is also interception if it is authorized: s.184(2)(b).

If either of these exceptions apply then it is not a crime, but will not necessarily be admissible. 

What must judge consider in wiretap application – s.186.

Must determine that it is in the best interests of the admin of justice. 

Must be an investigative necessity. 

Application is made by affidavit to BCSC judge ex parte. 

Compare this to application for search warrant – that is made to JOP, also ex parte. 

R v Duarte

Decision of LF from SCC.

Dealt with participant surveillance. 

The police had wired hotel room for 2 years. 

Tapped A doing a cocaine transaction – he was charged with conspiracy to import cocaine. 

TJ acquitted b/c s.8 violation and excluded under s.24(2).

SCC agreed with Ont CA that there should be a new trial.

Pre 1993 the CCC said that if the authorization was invalid, then the wiretap was not admissible i.e. the requirement for the interception to be lawful was said to mean validly authorized. 

Arguments were made to have wiretap authorization invalid e.g. recorded party was not named, facially invalidity, sub-facial validity e.g. were no RPG or investigative necessity – these were all named after the cases that dealt with them.

But then that clause was repealed. 

This case deals with old law b/c it is from 1990.

Issue at SCC was whether participant surveillance by consent (officer consented) obviated the need for authorization. 

R argued that officer could tell the story if he could remember, so what is the problem with just recording it, will be better evidence if allow recording. 

US case law supported this argument. 

LF rejected this argument, did a risk analysis. Said that we always take risk that other person will repeat it, but we do not think they will record it and make permanent record of it. Said that there was a privacy interest and the Hunter v Southam standards should apply. 

1. Need prior authorization. 

2. By neutral arbiter. 

3. Need RPG that will get evidence and officer must say this under oath. 

LF said that this must be met if want to make the recording admissible. 

SCC said that the evidence was still admissible under s.24(2). SCC often allows the evidence in the first time b/c say that they had not ruled on the constitutionality, and the breach was less serious and police acted in good faith b/c police did not know any better until now. 

For wiretap the test is higher than for search warrant – b/c for wiretap there must be investigative necessity i.e. no other means available. 

R v Garofoli

Another pre 1993 case, so if authorization was improper the evidence would have been automatically excluded, and that is no longer the case today.

This is a very important case – is the leading one for wire taps, although now have the new SCC case. 

“The packet” is the application package that is used to get the authorization. Name all the targets, state the basis for thinking that will recover evidence etc – this goes in one big affidavit. 

Judge puts all the information i.e. the notice of motion and affidavit etc, all goes in sealed packet.

A in Garofoli said that want to c-e the officer and see the packet. 

SCC tells us the steps to go through in deciding to open the packet, and what to give to A, and how to protect informants. 

R v Grant – SCC said that Garofoli applies to search warrants. This is a good weapon for R counsel to use when warrant is challenged. 

SCC has said that if any of the facts that the officer presents to establish RPG when getting warrant for either search or wiretap, are false or are obtained illegally, then the reviewing judge (the TJ) must strike those facts, and then decide if the authorizing judge would have been correct in issuing it even if had not relied on the stricken facts i.e. must excise out the inadmissible facts. And Grant says that this method, which was described in Garofoli, is applicable to search warrants. 

TJ supposed to hold a VD to decide if wiretap is admissible, and open the packet to do so, but in this case he did not, and just ruled that it was. 

SCC said that the A has a right to meet his accuser and see what is in the packet. 

So Garafoli got rid of the old tests, Van Weenean, Parsons, Wilson etc – those are all gone now, now just do s.8 and s.24(2) analysis. 

So Garofoli tells us how to challenge, what is the test for the reviewing judge: whether, on the record before the RJ, the authorizing judge could have granted the authorization.

Garafoli also set out the procedure for opening the packet – it is subject to editing. 

Will open the packet in court and then R and judge have discussion, looking at the copies, and during this time the A has nothing.

The R can then edit it, but if what is left is not enough that the judge could have authorized it, then it fails s.8 and have to go to s.24(2). 

SCC says that wiretaps are more intrusive than a search of the premises. So this will go to seriousness of the breach if there is a breach. 

TJ does not do a hearing de novo, just asks whether authorizing judge could have issued the warrant, so the test is lower than when the reviewing judge makes decision. 

Stinchcome is a key case from the SCC – says that R must disclose everything, whether it hurts or helps the R’s case. R cannot hold back evidence, apart from minor exceptions for informants and s-c privilege. 

So A is entitled to see the packet – s.187. 

So the R reviews and proposes editing, A gets edited copy – this all happens before trial. Then A can made submissions on the editing out when have the VD at trial.

But does A really want all the blacked out stuff back in, then the R is more likely to have the warrant upheld, but if A gets judge to say that X has to be disclosed, then the R may say that can’t release that, and therefore not use the warrant or the wiretap evidence. 

There are two purposes – TJ must decide if validly issued, and can look at the amplified record and decide if the edited affidavit supports a warrant. 

A wants to make full answer and defence. 

So A makes submissions on the editing, and then final edits are made, and then A can argue that the resulting affidavit is insufficient.

SCC has said that editing must be kept to a minimum. 

If TJ says that the edited version is insufficient, then the R can add information back. 

Beware of old cases (pre 1993) that say inadmissible b/c not properly authorised – now you have to go through s.24(2) to decide if the evidence is admissible even though was a warrentless search. 

Is wiretap conscriptive, no – SCC said no, b/c is not forced, and the target does not know the police are listening, he is just talking to his friends – but if it is an undercover officer who the A is talking to, then it could be conscriptive. 

R v Araujo 

This is after the 1993 amendments. 

There were 10 confidential informants. 

Then the officer got some of the letters of A-J mixed up. 

A said that the police had not used the special operations options. TJ agreed that the requirement for investigative necessity was not made up.

SCC dealt with what investigative necessity really meant – how much other stuff must you have already tried?

At BCCA Braidwood said that mixing up the letters was not a major issue, and that proper test is whether or not the authorising judge could issue the warrant. 

SCC said that it does not have to be the method of last resort. 

Said that there must be no other reasonable alternative method. 

Investigative efficiency is not enough – it must be necessary. 

This is a good case for prosecutors who want to justify wiretap warrant aimed at those at the top of the chain – hard to get to the higher ups.

SCC said that double hearsay is not acceptable. Furthermore, should rather put in affidavits by the actual informants where possible, then there will be no hearsay at all. 

SCC said that affidavits must not be super long, the authorising judge is not just a rubber stamp, he has to read it.

So must be full and frank disclosure, but not super long, be concise. 

SCC said that evidence was admissible in this case because were innocent mistakes by the officer, but if there was intentional misleading then it would be unacceptable.

R v Pires and R v Licing 2005 SCC 66

Hells angels in drug conspiracy. 

Is a good case b/c reviews the law.

Did make one change though – whether the A can c-e the affiant. 

Most counsel thought that you had the right to c-e the affiant. 

SCC said that there is no absolute right to c-e the affiant. 

SCC said that the affiant will not have much to tell the reviewing judge. 

A said that had the right to c-e the affiant – SCC did not want another 70 day trial, so that may be why they said that no absolute right to c-e the affiant. 

So the test is that there must be a reasonable likelihood of finding something useful in terms of probative value on c-e. 

Stinchcombe says that R has to give you everything, and so will have the affidavit from the packet, and will have the officers notes, so if there are contradictions. 

So as a practical matter you will be allowed to c-e in most cases. 

The R generally co-operates, and still does after this case. 
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2 hr exam, open book. 

Exam will cover the case book and what was discussed in class. 

Cases within the cases in the casebook are also examinable.

MacNamarrah (sp?)

Edwards

Etc. 

The appendix is not included.

Tessling is not included for the exam, it should have been in the appendix. 

Exam will be 5 or 6 questions ranging 2-25 marks. The questions may combine conspiracy and search and seizure e.g. search warrant and charged with conspiracy. 

Likely that will have to argue from either the R or the A’s side. 

Exams will be very focused on what went on in class. 

Exam will be long – so must be tactical, cannot expand fully on all issues. Give an answer based on the mark allocation for the question.

Watch for red herrings. 

There is one clearly difficult question. 

604 – 605 5321

Substantive review

Buhay is the best for the structure of the s.24(2) analysis. 

In excluding evidence key issue is whether the officer had RPG – if officer acted reasonably then court will allow it in. This is true whether is warrant or anything else.

Hagloff case = case with camero at Kelowna ( the eloff residence and the “other residence” – was the same residence, there was only one residence. 

Expectation of privacy – there is one case that says that there is in a hotel room, and another that says is none, but they are all fact driven – quite reasonable that will sometimes have REOP and other times where you will not. Cannot make blanket statement about all hotel rooms. Have to narrow the circumstances before you can make the decision. Never think that a previous case decides the issue for you. 

Hagloff – was the search related to the hit and run. Caslake said that can search incident to arrest and must be related to the arrest. But “incidental” is a flexible concept – stretch it the way you want. So if stopped for traffic violation, can only look for license papers, maybe alcohol in the car, but that is probably the limit of it. 

If no warrant, and warrant was required, then R needs to rebut the presumption by showing:

Authorized by law

Law is reasonable

Search was reasonably done

But the law is always reasonable – Says that in Ferris. 

P476 – says could because French version says “could” and ambiguity must be rendered in favour of the A – so should use “could”. 

What about s.1 of the charter: Collins and Hunter says that not necessary b/c if reasonable by the one test then do not need to apply another test that just evaluates reasonableness. 

What are the substantive offences of conspiracy – sedition, murder, and false prosecution. 

You can (maybe – undecided) be guilty of attempt for these conspiracy.

But cannot otherwise attempt a conspiracy. 
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