Conflicts class notes – Edinger, Fall 2005.
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Organization of the course is different from last year. 

Federalism and private international law principles have merged to form our current law regarding jurisdiction. 

Choice of law used to be the major part of conflicts, now it is jurisdiction, because fight over which court will hear the case and then settle before argue what law that particular court should apply. 

Conflicts could also be called private international law. 

Deals with relationships between individuals. No public law in conflicts. 

Conflicts exist because have different legal systems in different parts of the world. 

Different areas are called “law districts”, not provinces / states / countries etc.

Each area with a different system is a different law district. 

Have law districts within larger law districts e.g. BC in Canada. 

Alberta is called a foreign law district by those in BC.

Conflicts arise when parties and fact patterns span law districts. 

Example: (Raises jurisdiction, choice of law, recognition and enforcement of judgments issues).

Bob goes on Caribbean cruise. Ship hits reef. Resident of BC. Accident on an island. 

Royal Caribbean Cruise lines – registered in Liberia, offices in Florida. Owners are Norwegian. Crew are from all over, as are passengers. 

Where would Bob sue if he injured his back?

If other passengers bring actions as well, then that may affect where actions will be heard. 

Is convenient to sue at home. But may want to sue where you will get the most damages. Consider the law of damages in Florida for example. What law would the court in Florida apply?

What is the cause of action? 

Cannot assume that the substantive and procedural rules are consistent across jurisdictions. 

Cause of action did not arise in BC or Florida. So would have to consider choice of law rules, which court would apply whose law – BC and Florida may have different rules for choosing what law would be applied. 

The plaintiff must also consider whether he will be able to enforce the judgment in the J in which the D has assets. Will a BC or Florida judgment hold more weight where the D has assets?

Can make bad decisions early on when litigating cases involving conflicts. 

Should make a checklist of key issues to be considered in every case. 

Con0912
Choice of law rules have caused confusion i.e. what rules court will apply in resolving disputes. But now the jurisdiction law is just as confusing. 

Summary of Chapter 1 and Chapter 2
Chapter 1 of the case book describes conflicts as a subject. Deals with matters having connections with foreign jurisdictions. When have decided where to litigate, what law should the law apply? Will you be able to enforce judgment? If D is from another J, will the plaintiff be able to get foreign J to enforce judgment?

Must plan in advance for conflicts, cannot cross the bridge when you get to it.

Chapter 2 of the case book is intended to give overview of course, will be confusing for now, but will make sense later on. Chapter 2 asks why we even deal with conflicts, why not just apply our own law, why would we apply foreign law, why would we refuse jurisdiction? Another point from chapter 2 which is independent from the first issue of assuming J, and is “how do we decide the matter” ( choice of law decision.

Even when approach to choosing law is the same in different law districts, the actual rules may be different – dispute over which rules are “best” for resolving conflicts.

Basic principle is that there is territorial sovereignty. Can only regulate persons and transactions in your law district. So why would you apply law from another J, or allow those from other J’s to use our courts? There is individual and transactional mobility – this makes conflicts necessary. 

Forum = law and courts where the litigation is occurring. 

Vested rights theory – explains the application of foreign law in the forum by saying that are not really applying foreign law, but are recognizing a right recognized by the law of a foreign J, but are enforcing the law of BC – this is an old theory, no longer used. Is circular reasoning, is entirely rejected today. Is based on idea that right arose in foreign J, and forum is just enforcing that right.  Is a theory of obligation. 

Comity theory – is courtesy, reciprocity, enlightened self interest, must be fair to foreigners so they are fair to our residents when our residents are in their J. Is based on respect for other legal systems. This theory is based, not on obligation, but on discretion on the part of the forum. Comity is the international version of the federal principle. 

Comity has no fixed content, the rules of comity can change. 

Cannot deduce a rule of comity from the underlying theory, just use the theory to persuade the court to change the existing rule. Comity is not a reason for not applying a rule, would have to give a lower level reason, which may be in the category of comity. 

The common law has different approaches to conflicts. The USA has its own approach which is different from that used in the rest of the common law world. 

Traditional J selecting approach: this is the main method, and the one liked by Edinger, but not the one used in the USA. This method creates and employs a body of choice of law rules that tell the court what rule to apply to the merits of the case (substantive rules). 

e.g. validity of marriage is based on where marriage occurred. So court in BC will apply marriage rules according to where the couple was married. You locate and identify the legal system by determining where the marriage occurred – this is factual, so is easy to determine – lex loci celebrationiz, “place where the celebration occurred”.

American courts said that this mechanistic jurisdiction selecting rule was inappropriate. Said should rather apply American law. Americans said that should rather use a “governmental interest approach” – judge analyses forum’s law, determines its objects and policies, and applies the local law. If the local low conflicts with the foreign law, then apply local law, which likely means applying the local statute. 
Edinger says that governmental interest approach creates too much uncertainty because when the American judges go through the comparative analysis, they get all confused, so although they always apply their own law, in deciding the objects and purpose of their own law, they confuse the issue, would be easier to just do straightforward application of foreign law, says Edinger. 

Are efforts to avoid conflicts. Hague conference on private international law. It creates treaties which provide conflicts rules that try to unify the law of conflicts. But the treaties are not universally accepted. 

Are other international institutions that try to unify law of contracts or torts, also create conventions and treaties. Aim to make everyone have the same private law, if that was the case then there would be no conflicts. 

General considerations

These are principles applicable to all areas of conflicts. These are the things that you may not realize are applicable because they are such broad principles, and are not always clearly listed in discussions on narrow topics. 

General principles include 

· Exclusion of foreign law

· Characterization – is a process relevant to all conflicts cases. 

· Renvoi – is a rule for deciding when you look at substantive rule of foreign J, and when you look at conflicts rule of foreign J.

· Incidental question

· Constitutional considerations

· Exclusionary rules

· Domicile and residence – concepts that are relevant for J and choice of law and recognition and enforcement of foreign judgments (RAEFJ)

Exclusionary rules 

Rules that tell the forum when not to apply particular foreign rules, or not to recognize a particular foreign judgment based on certain foreign rules. 

What are the kinds of foreign rules that we will not enforce:

The forum will not apply any foreign law or RAEFJ based on 

· Penal law

· Revenue law

· Other public law

· Law contrary to public policy of the (domestic) forum.

Cases under this heading represent each of categories. 

Huntington v Attrill
Canada and the USA apply the same rule based on this case. 

Case defines what is meant by penal law, discusses correct approach to characterization, and then applies the rule. 

Facts: litigation in Ontario for enforcement of NY judgment, is a RAEFJ case. 
Judgment in NY was based on NY statute. If company made misrep, then officers would be liable for debts resulting. Huntington sues Attrill personally, wins in NY.  Attrill only had assets in Ontario. No question that NY court had J, that is accepted, but argues that the NY law is a penal law which cannot be enforced in Canada. 

Was evidence that NY believed its law was penal, therefore argued it was penal. 
Privy Council said that you should do the characterization yourself, do not accept foreign J’s classification – because then may have different results if you have a similar statute in domestic J, but has different classification than that given to it by the foreign J. Also what if two different foreign J’s classify it differently, then your approach will be different depending on which J it came from.

Lex causae = foreign characterization. 

PC said that must have consistency in domestic J, do not rely on vagaries of foreign characterizations. 

How do you define penal ( could use it broadly or narrowly. Is certainly not limited to criminal law. PC says that is “a proceeding in the nature of a suit by the state whose law has been infringed” i.e. the proceeding is bought by the state. 

If is a private individual acting on behalf of the state to enforce the law of the state, then even if does not say “NY v.   ”, it could still be criminal.

PC said that this was not a penal statute. 

Huntington was not an officer of the state, was acting for personal gain, so judgment was recognized. 

USA Triple damages anti trust action – in Canada we have competition act which is similar. Americans ensure enforcement by allowing private individuals a right of action against those breaching and will award triple damages. Then get general public eager to assist. 
Is this penal? It is draconian, but that is not the definition of penal. BCCA said that the judgment was recognized, but is a provincial statute that addresses it, says that AG has discretion to decline to recognize such judgments. Finch said that AG had not told him to not recognize it, so he did recognize it. 

What is / is not penal is a grey line. Make arguments from each side.

Do not assume that Canadian provinces limit penal to criminal law, penal can include provincial law that is for constitutional purposes “quasi criminal”.

Conf0914
Exclusionary laws – judgements based on foreign laws which we will decline to recognize, or refusal to apply foreign laws in our courts. 

Examples of exclusionary rules:

Penal laws
We will not enforce this category of law. But must be an action by the state to be a penal law.

Internal consistency is the reason why the domestic forum will decide for itself whether or not the foreign law is a penal law. 

Conflicts is private law, we do not want to enforce foreign public law. 

Judges like to control their own process, so we will decide if foreign law is penal, else if two foreign jurisdictions come to different conclusions on the nature of the law, then in BC we would have two different results in the different cases coming from the different jurisdictions that have similar laws, but different classifications.

Forum characterization is the general rule in conflicts i.e. the domestic court does the characterization and decides the definition and classification of the cause of action or foreign law.

If the penalty is a fine that goes to the state, then it will be a state action. But, generally, have to examine all of the circumstances to determine if it is a state action. 

Revenue law
Another category that will not be enforced locally.

Could be municipal tax, up to federal tax. 

Can be doubt as to whether law is a taxing law. 

Revenue laws are generally easy to identify. 

Why do we not enforce foreign tax judgments like we do for other pecuniary judgments? Reason could be simplicity, this is an easy rule, although may not be merit based. 

In federal states there are constitutional considerations – should we enforce provincial tax judgments? Well we don’t, so if don’t pay municipal taxes in BC, not enforceable in Alberta, although, actually, this may be modified by the Morguard case, or a tax treaty. 

There are tax treaties between provinces and between countries. 

We will not allow foreign states to enforce tax judgments in BC, that is clear and not that contentious (is a case like this mentioned in Stringham v Dubois judgment – USA v Harden). Difficulty when it is not the foreign state, but a foreign third party trying to enforce the tax judgment. 

Stringham v Dubois
Dubois died, was domiciled and resident in Arizona. 

Dubois had real property in Alberta, leaves this in will to the niece. 

Executor for the will was the Valley Bank of Oregon. 

Total estate of Dubois was $US 1.9 million.

Estate tax due was such that $149 000 was apportioned to the farm in Alberta. 

The executor paid the tax, and then tried to recover from the estate. Niece applied in Alberta for a declaration that the farm in Alberta be conveyed to her. Executor says that the farm should be sold to recover the tax apportioned to the farm, which the executor has already paid. 

Niece says that such a tax sale order would be applying a foreign revenue law. 

Alta. C.A. agrees with niece and refuses to enforce the foreign law, niece gets the farm. 

It is these indirect enforcement cases that are difficult when refuse to acknowledge foreign law, in this case, the other beneficiaries in USA would have had to cover the tax burden, or the executor would. 

The rule against enforcing foreign tax laws is also the general rule in the USA, although in all cases must pay attention to tax treaties, which may change the situation. 

So always consider if the foreign law is a penal or revenue law – these are clear categories. 

Now we will look at a more open ended category:

Foreign law contrary to public policy of forum.
This is a standard escape route for when do not want to enforce foreign judgments – will not confine ourselves to the clear categories above. 

This exclusionary rule has no particular content. 

We have cases that explain what is meant by “contrary to public policy”. It does not mean that foreign policy differs from ours, that is always the case, but instead the foreign law must be contrary to the extent that it turns the stomach of the domestic court, it must be seriously offensive, just being different from our law is not sufficient. 

Public policy is not used often, and does not succeed very often. 
It is unclear what degree of offensiveness exactly is required. 

Public policy changes over time. e.g. gambling used to be morally repulsive and prohibited by criminal law, and so foreign gambling debts would not have been enforced. Now we have government run gambling lotteries, and now will enforce gambling debts from other J’s.

Another example, ordinary rule is that divide family assets when marriage breaks up, prima facie 50/50 division. Old rule was that get to keep what you own. Suppose that considering enforcing foreign judgment based on the old rule, or say that the choice of law rules indicate that the law of Egypt is applicable, and that the old rule applies in Egypt, in these cases the domestic court may not apply the old rule. Must ask if it is contrary to BC public policy – maybe consider when the law was changed in B.C., if changed only recently then hard to say that it offends public policy.  

Although there was a case from out east that decided that the old rule was contrary to public policy, even though had only recently changed its law to match the new rule. 

Changing our laws is not enough, it must be a law based in morals of fundamental justice, and relate to public policy. 

Society of Lloyd’s v Meinzer
This case did not reach the high degree of repugnance normally required. But does explain the formulae for how bad foreign law must be to be contrary to public policy. 

Deals with RAEFJ from UK.

Argument that contrary to public policy because the contracts would have been illegal and unenforceable under the Ontario Securities Act, so should the judgment be recognized in Ontario? 

The defendants were “Names” i.e. investors who had supplied money to Lloyd’s, and Lloyd’s wanted to recover from the Names when Lloyd’s was required to make some major insurance payouts. Under the contracts, which were governed by English law, the disputes would be litigated in England, the Names would pay Lloyd’s if Lloyd’s was required to make certain payouts. 

Actions were also commenced in Ontario by the Names (because Lloyd’s had not complied with the Ontario Securities Act), but court said that under the contract, and other contract rules, should litigate in England. So the original Ontario action was stayed. Lloyd’s then got judgment in England. 

Securities act are designed to protect the capital market and to protect investors. Lloyd’s had not published a prospectus, in breach of theOntario Act. 

The securities contract is unenforceable if Act not complied with. 

Securities Act is a law of “mandatory application”, and so court is obliged to apply it. 

The Ontario courts having directed the litigation to England, must have anticipated that UK courts would not pay attention to Ontario Law, and now had to enforce it because Ontario court had said that should litigate in England. So the public policy argument did not succeed, and the judgment obtained by Lloyd’s was enforced, but was partly because of the courts previous order.

But public policy arguments rarely succeed anyway. 

Beals v Saldhana (2003 SCC)
Also addressed the public policy rule, confirmed the findings in Meinzer. 

Four Ontario residents bought vacation property in Florida. 

Cost $7000. 

One of the owners was approached to sell it to developer. 

Was confusion about which lot was being sold, but eventually the sale went through.

Developer starts to build first home on the lot, then found that there were flaws in the deal, and were building on wrong lot. Developer sues Ontario resident, in Florida. 

The action was commenced in the wrong district in Florida. 

Eventually, a Florida court gives the developer default judgment, and a jury awarded the developers huge compensatory and punitive damages. 

Then the Ontario residents speak to Ontario lawyer, who tells them not to worry because the judgement is not enforceable in Canada, so they don’t pay judgment, interest accrues. [Lawyer was negligent, and was partly responsible in the end.] 

Eventually judgment debt is about a million, on the original judgment of a much lesser amount. 

So will Ontario court enforce the judgement?

Rules for REFJ:

Did the foreign court have J? – yes, was a real property issue, so was a RASC.

Are there any defences? – none succeeded. 

Considered the public policy defence – SCC said that the will not enforce judgement if law is contrary to the “Canadian concept of justice”, or be against our morality. Court was reluctant to say Florida law was repugnant – would be condemning the foreign law, not a mild statement, may annoy Florida, and public policy should be a narrow defence, and in this case would not condemn the Florida rule. 

Comity principle – must respect foreign judgments, even if their jury award would not have been made in Canada. 

Binnie dissents and says was contrary to principles of natural justice.
Binnie said that Canadian not presumed to know the law of another J, and cannot have known that have to file a new defence every time the P changes the allegations that it makes against other defendants. 
Conf0919
Were talking about Beals v Saldahna

Will read it again later, but SCC did consider public policy as a defence, but said it was narrow. 

US v Ivey (Ont. Ct. Gen. Div.) 

Was affirmed on appeal, but this is the more relevant judgement on this point. 

Says that in addition to foreign penal and revenue laws, there is also another category of “other public law”.

There is some controversy about the existence of this category, although Dicey and Morris say that it is a category.

It is intended to give the forum discretion to exclude laws other than penal and revenue laws. There may be others that we want to exclude i.e. those where it is the state interest that is being enforced. Categories could be:

· Trust laws

· Exchange control laws. 

But there are few cases on this, in Canada or elsewhere. 

This is a shaky category, most cases are decided on other grounds. This category gives large discretion, but is difficult to control. 

In this case the action is proceeding in Ontario, and the state of Michigan is trying to enforce a state judgment for the cost of environmental cleanup. 

CERCLA legislation is based on polluter pays. 

There were corporate defendants and Ivey, who was an individual defendant. 

State is now suing the responsible persons to recover the cost of the remediation. 

Defendants did not defend the action, and did not submit to foreign jurisdiction. 

Defendant makes many claims:

· Said Michigan courts did not have J – failed.

· Penal – failed

· Revenue – failed.

· Public policy - failed

· Breach of natural justice - failed.

· Other public law – Court admits that shaky foundation for this category. Even if such category exists, does not apply in this case. CERCLA just allows reimbursement for cost of cleanup. There must be infringement of our sovereignty if we are going to not apply it. That there is a public purpose in the creation of the foreign law does not mean that it is in the other public law category. 

This “other public law” category will very seldom succeed, maybe even less often than the public policy category, but can always try it. But Ivey confirms the category exists and you can try it. 

Ask – is foreign country trying to assert sovereignty? 

You can argue the different categories cumulatively. 

Kuwait Airways (068)

Good case to read for general background.

HL finds that severe breach of international law can be a breach of forum public policy. 

The English choice of law rule in tort is different to ours, so not relevant for that point, but is relevant on the point on forum public policy. 

The exclusionary rules are general considerations that you must always consider. They apply when a party to an action asks the forum to apply a foreign rule, and will also apply in cases of enforcement of foreign judgements.

It is always the home forum that decides if it is penal, revenue, public policy or “other public” law. 

Forum public policy must be fundamental, moral, ethical. Public policy changes, and must always consider the present, so precedent less useful than in other areas. 

Extradition treaties – do not deal with these because they are criminal, this course deals with private law. 

Often in conflicts, there are issues that are not raised than could have been raised – we should try to think of such arguments.

Characterization

Is a process of classification critical to private international law because the results can vary depending on how the fact pattern or the rule is classified.

Huntington v. Attrill ( penal or not? That decides the case. 

Different choice of law rules for contracts, torts, family law. 

Must be very aware of the characterization process at all stages of the litigation process. 

General rule is that it is the forum that applies its own definitions and concepts to characterization ( lex fori. How would we classify the subject, and how would we define the factor connecting the matter to the foreign J. 

If there is a subject matter, and there is a sub rule, then we have to match between the classification of the subject matter and the subrule ( this should become clear as we proceed.

Rules of the forum are different to the rules of the legal system which applies to the action.

Divide rules into substantive rules and procedural rules. 

Lex fori – law of domestic forum.

Lex causae – law of legal system which governs the law of the case, as chosen by the choice of law rule. 

Always apply your own procedural rules to proceedings in your J ( convenient to do so, judges do not want to learn foreign procedural rules. 

Although courts are prepared to apply substantive rules of foreign J. 

Therefore, may have to classify rules as either substantive or procedural. 

Assume a torts case, BC will apply our procedural rules to resolve case decided under Saskatchewan substantive law. But then what if look at the Saskatchewan rule, decide it is procedural, but then equivalent BC rule is decided to be substantive, then what do we do – we are supposed to be applying BC procedure to Saskatchewan substantive rules, but now we are left with no rules. 
Conversely, we could end up with two rules applying, if we decide that BC rule is procedural, and Saskatchewan rule is substantive. 

Hard to distinguish between rules of substance and rules of procedure. 

“Definition” of substance - Relates to a right

“Definition” of procedure - Relates to the mechanics and the remedy. 

This classification is an issue in all conflicts cases. 

Most rules of court are procedural, well they are supposed to be b/c the rule makers do not have jurisdiction to make substantive rules. 

When dealing with evidence, it is not all procedural:
· Rebuttable presumptions in evidence are procedural rules.

· Irrebuttable presumptions in evidence are substantive rules of law. 

Questions of liability, heads of damage – substance

Quantification = procedural. 

Limitation periods = used to be procedural, now substantive. 

One way to decide if substantive or procedural is to look at the language of the rule. If phrased as “no action may be brought…”, then procedural, right still exists, just can’t bring action. 
But if the statutory rule said “the right is extinguished if….” Then is a rule of substance. 

Form of drafting of the rule is relevant. 

So in exam, if want to strike down procedural rule, can argue that it is substantive and therefore ultra vires. 

Pragmatic test, does the court need this rule for convenience, would it be difficult to use someone else’s rule. Is no difficulty in using some else’s limitation period rules!
Exam question – car accident on border.

Tolofsen v Jenson
p536 – have part of judgement dealing with classification of limitation periods. 

Car accident in Saskatchewan. 

Son of driver in BC car is injured. 

Years later he sues is father in BC for the harm he suffered when he was 12. 

Starts action in BC because he lives there, but also because limitation period is expired in Saskatchewan, but in BC he is in time. In BC limitation period does not start until he reaches 18. 

The then current choice of law rule would have resulted in BC substantive law being applied, and only required to prove regular negligence. But if bought action in Saskatchewan then Saskatchewan substantive law would apply and would need to prove gross negligence. This gross negligence rule in Saskatchewan was called the gratuitous passenger rule. 

So both the procedural (limitation period) and substantive law (degree of negligence) in BC favoured the P suing in BC. 

D argued that choice of law rule for tort was bad, and that BC tort law should not apply, SCC agreed with the D that substantive tort law rule should be lex loci delicti, in this case Saskatchewan. 

Technique was to persuade the SCC to change the choice of law rule for deciding what substantive law applies in tort. 

So now we are applying Saskatchewan substantive tort law, so D won on that, and the BC court will look for gross negligence, but then D said that the limitation period is substantive and not procedural.

There were BCCA cases that said that the forum should only say that rules are procedural when they are necessary for the convenience of the court. 

No convenience to limitation periods – are just an arbitrary number.

SCC said that when applying Saskatchewan substantive law, should apply as much Saskatchewan law as possible, and said that limitation periods were substantive. 

So, from Tolofson, we have a pragmatic approach to classification, and we know that limitation periods are always substantive. 

s.9 of limitation act of BC at that time said that after expiration of limitation period the “right is extinguished”, but this has since been changed. (not sure about this, the wording seems to still say that the right is extinguished)
Re Cohn 

Forum is England, lex causae (as selected by the English choice of law rule) is Germany, succession case, English court had to characterise two separate rules:

English rule: younger person deemed to have survived longer

German rule: deemed to have died simultaneously

Mother and daughter killed in air raid, we do not know who died first, what rule do we apply. 
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Were considering the difference between procedural and substantive law. 

Were considering succession rules for movable property. 

Was considered in the case of Re Cohn (1945) Chan. Div.

Governed by domicile at date of death of testator. 

Court has to identify the domicile. Court decided that Germany was the domicile. 

Germany is the lex causae.

Will provided that after the death of the survivor of the husband and wife the shares should go to the children.

Husband dead.

The wife and one daughter are killed.

German law is the one to determine succession, but then the English rule said that younger person is deemed to have survived. German rule deems simultaneous death. German law says that dead daughter’s estate could only benefit if she survived her mother. So court needs to decide who died first and last.

So are the rules, rules of substance or procedure. 

The court said that both rules were rules of substance, even if they were framed in terms of presumptions. 
Said that they were rules of law, not rules of evidence. 

Evidence is a matter of procedure. 

Says that the rules deal with effect in law of the facts once established. 

The presumptions in this case are irrebutable, they are rules of law. 

What argument could you make that it was a rule of procedure? Think about that.
Remember, characterization occurs in all parts of conflicts, not just substance and procedure. 

International Association of Science and Technology (Alta. C.A.)

Considers who is eligible to litigate.

Standing is definitely a rule of procedure – forum can control its own process defining who can litigate. 

Alta. rule is that “persons” are eligible to litigate.

IAST was not incorporated. So does the entity have standing? 

When an entity does not qualify, does that mean no standing, or is there another step – this case says that the court can consider its conflicts rules to determine if has standing. 

Can consider the rules applicable to foreign litigants. 

This is never an issue with natural persons, only applies to “creatures of law” like unions, associations etc. Natural persons can always sue in our courts. 

Consider the home jurisdiction, does the IAST have the right to sue in that J. 

In this case, the IAST did have status in its home J. 

Court wants to be sure that in the home J, there is an entity capable of being held responsible. 

Based on, or is an example, of comity. 
Want to recognize those entities recognized by other legal systems. 

Bumper developments 
English court allowed rather shaky entity to be a party to English litigation. A worker digging in a field found a statue, one of the claimants to the statue was a ruins temple in India, and wanted to be party to the action in England, court said O.K.

When deciding where to litigate, you should consider procedural rules of the forum. E.g. American J’s have broader discovery rules than Canada, and they quantify damages more highly – these are procedural rules. 

Look out for this issue on exam.

So procedural rules are important at J stage when deciding where to sue. 

Domicile and residence

Are terms used to describe the relationship between natural person (although also sometimes corporations) and a legal system. 

Residence is generally a question of pure fact – lead evidence of physical presence. Are rules about whether presence must be continuous, and how long for. 
But residence is factual and depends on actual physical presence. 

Domicile is a common law concept, supposed to be fact based, but facts are harder to establish because domicile has a mental element component, in addition to the physical presence component. 

Connecting factors can be used for determining J, choice of law rules, and for recognition and enforcement of judgments. 

What are the possible connecting factors? Need to find an appropriate way of determining connection between party and legal system for a particular purpose. 

Often dealing with marriage, divorce, adoption, succession when have to make a connection. 

Possible factors include:

· Temporary physical presence. 

· Residence – always a creature of statute, residence was not used by the common law. Get actual residence, ordinary residence and habitual residence (in order of less permanent).

· Domicile. Common law creation. 

· Nationality. This is the connection that the civil law system uses. 

Each of these options have strengths and weaknesses, there is no “correct” option. 

The legislature can define the factors differently, so must always look at the statute to determine how the factor is defined in your case. 

However, domicile is always the same because it comes from the common law. 

Bearing in mind the conferences that try to unify private international law: the common law use of domicile is different to civil law system of nationality and this is one of the roadblocks to uniformity. Most treaties say that habitual residence is the option to use. 

So we will focus on domicile and habitual residence. 

Domicile

Have had statutory reform to the common law concept. 

But essentially still apply the common law version of domicile. 

Is more than one form of domicile.

Every person acquires a domicile at the moment of birth – Domicile of origin – and it can never change. Domicile of origin is not necessarily the place where you were born, it is wherever your father was domicile at the moment of your birth. 

If father cannot be found, then it will be your mother, if you were found abandoned, it was where you were found. 

Can only have one domicile at a time, unless in federal state, then have provincial and federal domiciles. 

Then you can acquire domiciles of dependency up until the time you reach the age of majority. You do not get independent domicile until reach capacity. If you are less than age of majority, as your father moves around the world and changes his domicile, your domicile changes even though you stay in one place. 

Married women, since 1985, have had capacity to have their own domicile. But not all provinces have passed the legislation that they were supposed to within 3 years of the charter coming into force.
BC s.60 of L&E act covers women getting their own domicile in BC

The federal government has not passed “domicile for women” legislation. 
Alta. was very late in passing such legislation. 

When reach age of majority then you can acquire domicile of choice (DOC). 

Can have as many DOC’s as you want, but you can have only one at a time, and for this time the domicile of origin becomes suspended.

But if you abandon a domicile without immediately getting a new one, then your domicile of origin revives i.e. if there is a gap. 

You can abandon it, by leaving and having intention to never return, and if you have not decided what your new domicile will be, then the DOO revives. 

Can have multiple domiciles, but they are sequential, not concurrent. 

What do you have to do to prove domicile of an individual. Two elements. Both must be established, and they must coincide at some point in time.

· Residence – can be brief, physical presence is needed for a short time if person has mental element at time of presence. 

· Mental element (animus namendi (sp?).

Domicile can be acquired essentially instantaneously (when arrive) if have the right state of mind i.e. the intention to remain. 

The description of the required state of mind has changed over time.

Initially the state of mind was the intention to remain permanently i.e. where you intend to live and die. 

Now it is modified, because people move about more. But historically it was difficult to show that someone changed their domicile from England to something else, courts could hardly believe that anyone would have changed their mind in that way. 

We now require an intention to stay “permanently and indefinitely” i.e. plan to stay unless unforeseen reason to leave.

If move to a place with the intention to leave when job done, that is not change of domicile. 

Is a difference between foreseeable (anything is foreseeable) and anticipated. If you anticipate returning, then your domicile does not change. 

The mental state is hard to establish. Self serving statements do not prove it. There has to be other evidence. Must establish state of mind at relevant point of time. The relevant point of time depends on the purpose for which domicile is being determined. 

No detail is too small when considering state of mind – all admissible. 

Domicile is determined at a point in time, subsequent events are irrelevant.

Bell v Kennedy (HL – 1868)

Succession case. 

Mrs. Kennedy wants share of mother’s estate.

Bell was the mother.  

Succession rights of the daughter depend on applicable law, so what J is the applicable law in this case, it is the domicile of the mother at the date of death. 

In 1868 her domicile depended on the domicile of Mr. Bell, they were both present in Scotland at the time of her death. Mr. Bell was born in Jamaica, that was his domicile of origin. 

Mr. Bell was educated in Scotland, he attained majority in Scotland, do not know his state of mind then. Eventually went home to Jamaica (1823 – 1837). They got married, then he left Jamaica with intention of never returning because they had emancipated the slaves in Jamaica. Swears in 1837 that he will never go back to Jamaica. 

Stays with his mother in law in Scotland, and they all wrote and then kept the letters. TJ reads all these letters to determine Mr. Bell’s state of mind. 

TJ found that because of the bad weather and the price of land, he was undecided on whether he would move to France when Mrs. Bell died. After she died, he did stay in Scotland. 

His domicile when she died was Jamaica i.e. his domicile of origin. 

His domicile could have become Scotland, but up until the time of her death, he had not decided whether he would remain in Scotland. 

If he had arrived with the intention to live and die there, then his domicile would have become Scotland, then if he subsequently wanted to leave, he remains domicile in Scotland until he actually leaves. 

To abandon domicile of choice have to have intention to never return, combined with actual departure. 

Gillespie v Grant

Has the wrong definition of the mental state, so do not look at this case for that definition. It uses the old definition, that you need to stay in J permanently. 

My Question:

Does Grant have the wrong definition of domicile – why, is it because Grant said the intention must be to remain there permanently, while Urquhart says that the intention is only to stay there indefinitely. 

Answer:

Yes, permanently would obviously be OK, but is not necessary under Urquhart, only need indefinitely. 

Re Urquhart Estate

Has right definition of state of mind.

INFANTS ACT 

RSBC 1996, CHAPTER 223 

Domicile of infant 

s.28 The domicile of an infant is,


(a)
if the infant usually resides with both parents and the parents have a common domicile, that domicile, 


(b)       if the infant usually resides with one parent only, that parent's domicile, 


(c)
if the infant usually resides with a person who is not a parent of the infant and that person has lawful custody of the infant, that person's domicile, or 

(d)
if the infant's domicile cannot be determined under paragraph (a), (b) or (c), the jurisdiction with which the infant has the closest connection.

The age of majority act says that u.n.o. an infant is a minor
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When are 18, then you can acquire domicile of choice. 

Must have presence and intent coinciding to acquire domicile of choice. 

Presence is easy, but the formulation for intent = positive intention to remain indefinitely. Also described as “intention to not leave except for reasonably foreseen unanticipated contingency”. 

Re Urquhart

Individual who had lived many places. 

Where was he domiciled when he died? Was it the domicile of origin = NZ, no, judge said that it was Ontario. 

Subjective state of mind is difficult to determine. 

Must emphasize the purpose for which the domicile is established – is relevant. 
My Question:

“Must emphasize the purpose for which the domicile is established – is relevant” – why, is it because taking J is always discretionary so court will not take J if not a good idea.

But this has nothing to do with application of the test – it will be an after the fact assessment of whether to take J.

Answer:

Yes, is after the fact event. Say when court considering domicile and knows that domicile will determine choice of law rule, then, especially if it is a 50/50 call, will choose domicile according to what law the court wants to apply. Courts will often decide domicile such that they can assert J. 

Taking J is always discretionary so court will not take J if not a good idea.

We focus on state of mind at time of establishing domicile, not at the time of death. 

To abandon a domicile of choice: if leave with intention of never going back, you must still actually arrive in J of future domicile to change domiciles.

Two options for defining state of mind for abandonment of domicile of choice (you cannot abandon domicile of origin, although a statute may do it for you).

1. Establish that left DOC with intent of never returning – narrow intent. And then you actually have to leave. 

2. Leave DOC without knowing what will do, may or may not come back. This is not usually enough to convince the court that you have abandoned DOC. 

Courts prefer that most recent DOC applies, rather than a possibly distant DOO, so they will prefer the narrower option and apply 1 not 2 above, then it will be harder to leave a DOC and go into a state of wandering around in which DOO reversion applies. 

My Question:

What was the description of intent  you gave – “intend to stay barring some foreseeable but unanticipated event”

Answer:

If you arrive intending to stay until a clearly foreseen and reasonably anticipated event (like marrying someone from another country) then you have NOT adopted a new domicile. 

My Question:

Is there any difference between the requirements for abandoning domicile of choice and domicile of origin? 

Answer:

Well you cannot abandon DOO, but the tests for adopting a new domicile are the same i.e. DOO to Jurisdiction A, and Jurisdiction A to Jurisdiction B are the same test for adopting. 

My Question:

So, in BC, can domicile of origin ever be entirely left behind, or does it always linger in the background?

Answer:

It always lingers in the background.  

Question:

In marriage contract / pre-nup, can you choose the J that will define which laws apply?

Answer:

Marriage is not a proper contract – it is a contract that changes your status, but is not a legal contract on which you can sue. Pre-nup is a legal contract on which you can sue, and Edinger thinks that choice of J and choice of law rules in prenup will be valid. 

My Question:

Is it an issue to establish presence, if on international waters / land in airport – ask if she would ever ask such a question on exam. Do countries J run right up to border – or is there no mans land?

Answer:

Countries generally run right up to the border, think of the USA Canada border, customs offices on different sides of the line. 

So far we have considered the common law. These rules still dominate in common law Canada. But there have been some statutory reform. 

Domicile of dependency was abandoned in BC by statute. 

Has been statutory reform for domicile of infants – on whom should the domicile depend.

But domicile of infants is seldom relevant. 

Also statutory reform for domicile of mentally incompetent people. 

There are presumptions about mental state created by statute to determine where domicile will be, but no such statutes in BC. 

Some J’s, but not BC, have abolished the doctrine of revival of domicile of origin. But Edinger says that this is often no better than reviving the domicile of origin, because sometimes you may have fled your domicile of choice, may have been exiled. 

Residence 

If domicile is a problem, with what should we replace it? We can use residence!
Residence is actual physical residence

Habitual residence and ordinary residence can be difficult to distinguish – the Mark v Mark case says that they are the same.

Residence is a creature of statute – statutory interpretation. 

The legislature can use the same term in different statutes and intend it to mean different things – so must ask what it means on the context of the statute under consideration. 

Habitual residence = term used by Hague convention = compromise between common law and civil law systems. Canada has signed some treaties that use habitual residence as connecting factor.

Adderson v Adderson

Habitual residence is like domicile, but without the emphasis on the mental state. 

Cannot acquire habitual residence by arriving at the airport, like you can a domicile. 

In this case (because of the statute), for Alberta to take J, Alberta had to be the last joint habitual residence. 

Had they established habitual residence in Hawaii – no, the stay was too short and too uncertain. Therefore Alberta had J. 

Only concerned with habitual residence if are dealing with a statute. Then look for case law that interprets that statute. 

And also look at the consequences of deciding the habitual residence. 

Chan v Chow 199 DLR 4th 478 - BCCA – Hague convention on child abduction and family relations act – what was habitual residence of the child. 

Mark v Mark

Good for discussion of domicile and habitual residence. 

Good, but not compulsory to read. 

They were Nigerian nationals, both have domicile of origin in Nigeria. 

This was wife #4 for him. 

He is in the Nigerian army, she is a lawyer, practiced in Nigeria. 

He was posted to Washington DC, wife #4 is studying in England (LLM), she is on multiple 6 month visa’s. 

Then there was a military coup – he is retired from the army, and they live in UK. Wife #4 is a “dependant spouse of a work permit holder”. Then he applied for indefinite leave to remain in UK, he did not include his wife on the application, she was in Florida taking a bible studies course. Then she came back to the UK, but was an “over-stayer”, so she offended UK legislation. 

Eventually he became a senator in the Nigerian government, she is afraid to return to Nigeria, she has formed an intention to remain in the UK indefinitely, she established domicile. She starts divorce proceedings in the UK. 

UK act says that J of the English court depends on domicile at the time of commencement of the divorce proceedings, or on the applicant being habitually resident for the year preceding the application. 

She is domiciled there, she is also habitually resident, but she is there illegally. So can you acquire domicile and habitual residence if illegally in the UK?
Habitual residence – depends on the statute, if statute said “legally habitually resident”, then could not, but that is not what the statute said, so she was habitually resident under the statute. 

Domicile – does not matter if was present illegally. 

Jurisdiction

This is one of the busy areas of conflicts. 

SCC has clouded the issue of J. 

Treaty model, statutory model, common law model - all options for J. 

All of the cases in this part deal with J inpersonum i.e. actions against people.

Divorce and property are in rem i.e. actions / rights against the world. 

My Question:

What is distinction between in rem and in personum?

Answer:

In personum actions are rights against the individual – court says that that person owes you money. In rem rights are against a specific piece of property. Most rights are in personum. To be an in rem right, it must be an interest in property. Generally if claiming in rem right i.e. interest in property in the J, then court will have J, this is always true for real, and generally true for personal, property in the J.

Marriage rights are a weird thing because they are sometimes seen as sorta in rem rights – because you claim to the world what your marriage status is. 

BC statutes modify the common law, so we will look at common law, and then the modifications by statute.

Parties these days shop for forums – J rules, choice of law rules, RAEFJ. 

Judges criticize forum shopping, but there is nothing inherently wrong with it. 

If the forum has concerns about too much litigation, then they can develop rules to ensure that they are not flooded with inappropriate cases. 

There is more than one J model. The model we use in BC and the rest of Canada (incl Q) is a set of rules for J simpliciter (rules of forum for establishing J), and these are modified by discretion in the forum conveniens stage of the test. 
There is a difference w.r.t. burden of proof when say forum non conveniens. 

This model was adopted from the English approach. 

The civil law model is generally one of rules only without discretion. The difference being that the civil law rules are generally much narrower than the common law rules so discretion is not required. Civil law will say that they do not need discretion because there rules are not as broad as the common law rules. 

Treaty model = tries to deal with J and RAEFJ in the same treaties, these are mirror images. Signatories agree that will only take J according to those rules, and will RAEFJ of other signatories to the treaties. This system will define where you have to litigate, but at least you know that your judgment will be recognized. 

USA system is a treaty common law mix. They have J simpliciter, some states use discretion, and then due process as required by the constitution. 

Then they have recognition rules under the full faith and credit doctrine. Says that each state has obligation to recognize and enforce other state’s judgments provided that the originating states rules satisfy the due process clause. 

The Anglo Canadian model is very flexible. Can normally get action commenced in a given J under the common law.

The civil law model is more rigid, but very certain. 

There are procedural rules about commencing action in BC, as in most J’s. e.g. who can be a party to an action. 

Plaintiffs

Enemy alien cannot be party to action. 

Companies who were carrying on business here and had not registered could not sue in BC. But that is no longer in the BC statutes, but could be in other J’s. 

Defendants

Are there limits on who can be a defendant?
Diplomatic, state, sovereign immunity 

Federal statute – State Immunity Act R.S.C.

Case of sailor being hit by submarine from Chile, but was being controlled by USA, lost his boat, but there was immunity. 

Morguard

Introduces new constitutional concept similar to due process clause, now all common law procedures must be measured against this constitutional rule. 

None of the rules have been successfully challenged. For example Rule 13 – service outside J. still applies unchanged. 
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Can read article by Edinger and Blom – will be good for overall understanding of RASC. 

Article complaints that RASC test has been distorted and now just confuses the entire situation. Does chronological analysis of past SCC cases. 

Review of common law rules in place when Morguard decided

The common law rule for jurisdiction simpliciter (JS) was presence of the D, that was the only rule for a long time. 

If the P could serve the D in the J, then that would be enough to give the court JS

If you are here – we have power over you, and you have to obey our courts. 

Would not exercise discretion and decline J, presence was all it took.

But after 1852 there was a change – legislative expansion of J of courts in England. Since then it is permissible to issue writ to be served outside J – ex juris. 

Rule 13 of BCSC rules covers service ex juris. 

Each of the sub-rules in rule 13(1) describes a connection with the province – in each case there is some connection between the action and the province.

Discretion in the forum conveniens (FC) stage.

BC courts may say that they have J, and that we are the best forum, but then will issue a default judgment – it is not necessary that the D actually participate in the proceedings.

You can serve D, then take default judgment – this happens often.

D can ignore the BC proceedings.

But P may have to recover outside the J, so have to persuade foreign J to recognize the BC judgment.

The foreign court will apply RAEFJ rules. 

The rules before Morguard were that will RAEFJ if the foreign court had J in accordance with our definition, and we say that had J if D was present at the time the action was commenced, or if the D submitted to the J of the foreign court. 

The result was that we would assume a far wider J than we were prepared to recognize in other legal systems – hypocritical. 

So the common law courts were criticized for not according enough respect to other legal systems – then came Morguard, SCC set out to fix the deficiency in the common law, aimed to modify the common law rules. 

Morguard 

Arose from real (immovable) property in Alberta, there was a mortgage guaranteed by the DeSavoys, the property was ordered sold and there was a deficiency. At the time, the DeSavoys were Alberta residents. Morguard was national company doing business in Alberta.

By the time of the deficiency action the DeSavoys had moved to BC. Morguard wanted the deficiency, had to serve the DeSavoys in BC. 

The DeSavoys ignored the Alberta action for the deficiency because BC would not recognize the judgment unless served in Alberta or submit to the J (as per rules above), the DeSavoys thought they were safe in BC. 

Morguard got judgement, then asked BC courts to recognize the judgment.

The rules at the time were in favour of the DeSavoys, but Morguard made a big effort to change the law.

Comments at BC trial level that we should expand RAEFJ rules. 

Academic (Kennedy) argued that a good way to broaden the rules for RAEFJ would be to have reciprocity, so if we would have taken J in those circumstances, then we will recognize the judgement.  

This argument was accepted at the trial level and at the BCCA. 

But then the SCC unanimous judgement was written by LF. 

Edinger had told him that some eastern provinces say that it is OK if serve anywhere in North America – so did he really want to use the reciprocity rule, would require us to recognise Texas judgements if our citizen was served with Texas writ in Canada.  

LF speaks about one country, comity, no customs offices at provincial borders. 

Said that should update comity – but this is just an idea, it is a principle, it is not a rule – so not something that is updated.

LF sorta changed the definition of comity. 

LF spoke about private international law and principles of order and fairness. 

Said that need more respect between provinces than to other countries. 

Said that quality of justice is consistently high throughout Canada. 

Said that USA constitution has two clauses that are relevant to J and RAEFJ.

· Due process clause – must not take J without this.  

· Full faith and credit clause – must recognise judgements of other states.

Said that the USA has constitutional standards for J and RAEFJ.

Said that we have similar principles in Canada – look at the preamble to the 1867 act. 

Did not say that they are constitutional rules. 
Hunt case 3 years later said that they were constitutional principles. 

Said that there must be inter-Canadian RAEFJ, is changing the common law for all Canadian provinces – and after Hunt, Quebec was also bound because was constitutionalised. 

Said that Canadian court should recognise and enforce judgements from other Canadian courts, but not blindly, can evaluate the J of the originating Canadian court (he is probably thinking of the New Brunswick rules). 

Test for when J is properly assumed by the foreign J – J will be properly assumed when there was a RASC.

Need a RASC between X and the province – must be between things.

X could be a number of things according to LF, but subsequent courts have taken a broad approach. 

X could be the “Action” which covers both the parties or the substance of the action.

Morguard created another RAEFJ rule (the one described above – the RASC method), but as a by-product it created a principle against which all J rules in Canada must be measured, and now it is a constitutional standard. 

LF said that the defences for RAEFJ still apply.

He did not integrate his new principle into the already existing J selection process i.e. JS and then FC – where does RASC get applied, and does RASC apply to the rules for assuming J, or to the result of the whole process. 

Then there was a panel headed by LF, with conflicts scholars, LF was surprised that the panel was unhappy with the decision, said that all the panels concerns would be decided as they arose – but then the SCC never gave leave to the cases which posed the questions. 

BCCA did extend Morguard to recognise an Alaska judgement, leave refused, so then most courts were applying Morguard to foreign judgements.

In Beals v Saldahna, Morguard was asked to be argued, and then said that does apply to American judgements.

What is it that must have a RASC to the forum. We say that the “action” must. The individual cases at the trial and appellate level means that action includes the cause of action (say the property being litigated over) and the defendant. 

You have to identify as many connections as possible to connect the action with the forum. 

BC courts require more than just satisfaction of the rule 13 sub rules. 

JS (rules stage) and FC (discretion stage) are the two stages.

At JS you have to find RASC, this is not comparative, you just look for RASC in the absolute. 

At the FC stage you ask whether the forum is the most appropriate forum for the action – this is a comparative exercise, but not comparative with the world at large, P does not have to show BC is the most appropriate in the world, but just that the BC court is the more appropriate J than that suggested by the D. 

The D has to put forward an alternative. 

The burden of proof will depend on whether the D was served in BC or not, if served in BC then D has burden in second stage, if served ex juris, then the P has the burden in both stages. So burden depends on where D was when served. 

The old rules for RAEJ are still relevant – so do ask whether presence of D in J creates a RASC, and some views are that this is enough, and then do not have to do further Morguard RASC analysis. BCCA and Ont. CA have said that do not have to worry about Morguard if the old rules decide it for you i.e. if you are serving the D in the J. but then in Beals v Saldahna.

SCC says that the rules for J and for RAEJ should match. 

Beals v Saldahna

Para 37 – Edinger read this. 

There are conditions to be met before a domestic court will enforce a judgment from a foreign jurisdiction. The enforcing court, in this case Ontario, must determine whether the foreign court had a real and substantial connection to the action or the parties, at least to the level established in Morguard, supra. A real and substantial connection  is the overriding factor in the determination of jurisdiction. The presence of more of the traditional indicia of jurisdiction (attornment, agreement to submit, residence and presence in the foreign jurisdiction) will serve to bolster the real and substantial connection to the action or parties. Although such a connection is an important factor, parties to an action continue to be free to select or accept the jurisdiction in which their dispute is to be resolved by attorning or agreeing to the jurisdiction of a foreign court.

Newton 

Then in an Ontario case a corporate party had a presence in Ontario, and was served there. 

Brennan J quotes Beals, and says that mere presence is not necessarily enough – must measure it all. 

In this case there was a RASC. 

So there are TJ’s that have read Beals to mean that RASC is the overriding test and every assumption of J must be measured against the RASC standard. 

So it is unclear whether the old rules are relevant, or whether you just apply the RASC when determining J.

So what are the rules for assuming J.

Maharanee v Wildenstein

D is art dealer in Paris
Maharanee is like a queen.

M purchased a painting from W, was told it was authentic, but then said not to be. So she wanted her money back, started action in England. Issued writ and served him when he was visiting England at the horse races. 

Is this an abuse of process, or is this proper service in England giving J.

Eng CA said that this is valid service. 

This was the law in Canada until Beals v Saldahna regarding service of foreign defendants. Does not mean that in Canada we would exercise J, was still the FC stage, and if D was only passing through, then there may be a better J, but at least the first stage was passed and there was common law J. 

So in BC you could still rely on Maharanee and Teja v Rai, because there is no BC case like the Ontario Newton case, and the Beals v Saldhana line read above deals more with RAEJ, not with assuming J. 

So D just being in the J when you serve him will meet presence and pass the first stage of the test i.e. the JS stage. 

Read rule 13(1) and 13(3). Describes the connections that used to prove JS.

These rules are now overlain by Morguard. 

There has also been legislation in this area: Court J and Proceedings Transfer Act, SBC, but they have not been proclaimed, maybe because need other provinces to enact similar legislation. 

So for now the BCSC rules apply. 

See also rule 14. 
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Considering Rule 13, which has the force of statute, authority is delegated.

Sub-rules (a) – (q) describe circumstances in which can serve ex juris because deem there to be sufficient connection with the province. 

13(3) – if not covered by 13(1), then have to apply for leave to serve ex juris – so even if not in 13(1), may still be able to serve ex juris, but then would have to persuade the court of some other connection to justify service ex juris. 

A few of the sub-rules are frequently used: g (breach of contract in BC), h (tort in BC).

P has the burden of locating the tort physically in BC, o (goods sold in BC), j (party to proceeding properly bought in BC). 

Can plead more than one of these at a time.  

Products liability, defamation etc. can be quite difficult to locate. 

At common law the presence of the D was grounds to serve and establish J.

In England in 1852, under the common law procedures act, there was an expansion of J reach of English courts – order 11 gave list of cases in which could serve ex juris. 

Consider B.C. P who wants to sue D who has no BC presence. Say breach in BC of a contract. Say D from NY. Before 1976 you could apply to the court for permission to issue a writ to be served in NY. This would be an ex parte application. 

Affidavit evidence would have been required to establish:

1. Cause of action fell within one of sub-rules of 13(1).

2. That you had a good arguable case. 

3. That BC was the most appropriate forum. 

Had to prove all of these on a balance of probability. 

Have to give full disclosure on ex parte applications. 

Court would then issue leave to serve ex juris. 

D could object to the J of the BC court on grounds on non-satisfaction of the rules or on discretion. Then court would hear the D’s objection. So it was a 2 stage process – ex parte application, and then possible objection by the D. 

In the mid 70’s, law reform streamlined the process, changed the rules so that can serve ex juris, with endorsement referring to sub-rule, w/o leave. 

D can still object to the J of the court. 

Now P’s may be wrong in thinking they come within 13(1), yet still serve the D ex juris. 

There used to be hesitancy by the courts in giving leave, so now that do not need permission, many more writs are served ex juris. 

Until 1990, Rule 13 was read literally, since Morguard, interpretation of the sub-rules of 13(1) has been clouded by the RASC test. 

Courts have tried to integrate the RASC test into Rule 13. 

BC and Ontario have done this integration slightly differently. 

BC uses RASC in JS in a way that favours the P, Ontario has not done this really.

Muscutt v Courcelles defines the rule in Ontario. 

Spar Aerospace v Mobile Satellite Corp. is also relevant.
Seemed to clarify the situation and adopt the BC approach, but this has not occurred in reality. 

Moran v Pyle National SCC 1990

Still good law in Canada. 

Is a plaintiffs case. 

Supports service ex juris rules that say that can serve ex juris if tort committed in the province – 13(1)(h). 

Defines the test that one uses to decide where a tort is located. 

Classic products liability case – electrician killed by light bulb in Saskatchewan. 

Manufacturer from Ontario and has little connections with Saskatchewan. 

Widow wants to sue in Saskatchewan. 

She applied for leave to serve ex juris because she kinda admitted at the trial level that the tort had been committed in Ontario. 

Dickson said that the cause of action being founded on the Saskatchewan Fatal Accidents Act was not enough to give Saskatchewan J. But that act only applies to torts occurring in Saskatchewan. So although Dickson is officially solving a J problem, he is considering whether the cause of action would succeed on the law if permission is given to serve in Ontario – well it would not, because cannot Apply Saskatchewan statute to torts occurring in Ontario. 

So he solves two problems in one, saying that tort occurred in Saskatchewan so do not need to give permission to serve ex juris. 

Considers and rejects both the “last ingredient” theory or “place of acting” theory – says these are rigid and should not be mechanically applied – said that should consider RASC. 

Says that can assume J if that will result in law being applied which was reasonably in the contemplation of the parties:

General rule (p217):

“It would not be inappropriate to regard a tort as having occurred in any country substantially affected by the defendant’s activities or its consequences and the law of which is likely to have been in the reasonable contemplation of the parties”.

Rule specific to product liabilities case (p217):
“Where a foreign defendant carelessly manufactures a product in a foreign jurisdiction  which enters into the normal channels of trade and he knows or ought to know both that as a result of his carelessness a consumer may well be injured and it is reasonably foreseeable that the product would be used or consumed where the plaintiff used or consumed it, then the forum in which the plaintiff suffered damage is entitled to exercise judicial jurisdiction over that foreign defendant”.

Tort can have more than one place of occurrence for the purposes of J – can be wherever there was a significant effect.

Harm is a significant effect, so can assume J if harm suffered in the J. 

Case does not discuss if Saskatchewan was the most appropriate forum, was just the JS stage, may still be found that Ontario is the better forum, so in a future hearing she may still be required to litigate in Ontario.

But this case gives us a flexible test for locating torts. 

This general rule has been used for inducing breach of contract, conspiracy, and other torts. 

My Question:

Does the test for locating the tort apply to the J stage and the choice of law stage?

Answer:

Most judges do this, but the court in Moran was just dealing with J.

Dow Jones v Gutnick

Resident of the state of Victoria in Australia. 

Has done business in USA, Australia and Israel. 

G is the P, DJ is the D who publishes the wall street journal and Barons on line. 

G claims that was defamed in an article published by Barons on line. 

Wants to start a defamation action in Victoria. 

Was there a tort committed in Victoria, yes, if there was publication in Victoria. 

D would argue that cannot establish J by merely showing it was published in a given J. Defamation law varies between countries – so publisher could be liable to actions all over the world, and would not know what law to comply with. 

D argued for the single situs rule for defamation. 

27 states of USA have adopted a single situs rule for defamation – for example, where the server is located, but then just put the server in a J which has very relaxed defamation laws. 

High court of Australia rejects the single situs rule, and says that the ordinary rules apply to internet defamation. Applies old rule – tort committed wherever there is publication. 

Para 44, 54, 150 give the conclusions. 

Para 44 ( only when the material is downloaded is the damage done. 

Victoria is where the P has his reputation, so this is where the tort was committed. 

D would rather be sued in USA, because defamation law there requires proof of actual malice. 

NY court may not recognize the judgment, but in this case the P gets to sue at home.

In this case the P was not suing at home. 

Bangoura v Washington Post

D in USA, P lived and worked around the world and eventually for the United Nations drug control program in Kenya. 

In 1987 – D published article saying that P was guilty of misconduct. 

P was later suspended from his position at the UN. Then P moved to Canada. 

P lived in Montreal, then moved to Ontario.

Started defamation action in Ontario. 

Wants damages for defamation, wants order for Washington Post to remove article from their website, and wants a published apology. 

He is claiming a range of in personum torts, but is there a tort committed on Ontario?

There were only 7 subscribers to the hardcopy of the Washington post in Ontario. There were lots of hits on the website, but it was not clear where those hits came from. 

P moved to Ontario after the article was published.

Ontario CA analyses the chronology and the cause of action, says that there was no damage in Ontario, he did not have a reputation in Ontario. 

Can frame the cause of action to make it current, here P said it was prospective damage that he was concerned about. 

Muscutt v Courcelles

Actually 5 PI cases. Rule of court ( The basis for JS was that there was damage sustained in Ontario arising from tort, breach of contract, confidence and fiduciary duty, wherever committed. 

This rule is the logical extension of Moran, can sue where the damage is sustained. 

This rule was fine until Morguard. Courts now have to consider two things: is there a tort / breach in the J, and then ask, is there a RASC? 
Mere satisfaction of the rules in the rules of court is not enough to establish J. 

Car accident in Alberta. M was a passenger in car hit by ambulance. M had been living in Alberta from Ontario for 3 weeks, then he went back to Ontario with a spinal fracture. 

One of the defendants also since moved to Ontario. 

The question was whether the Ontario court has JS?

Ont. CA said that Ontario did not have J. Said that Alberta should hear the matter. 

Para 19 – are 3 ways to assert J over out of province D.

1. Serve 

2. Attorn

3. Court assumes J. 

If want to apply #3, then need RASC. Para 42 and 43, must distinguish between JS and FC. 

While the RASC test is a legal rule, the FC test is discretionary. 

JS is fact specific enquiry.

RASC in JS needs only “a” RASC, not “the most” RASC, as is required in FC. 

These are different degrees of closeness. 

Ontario uses same criteria for JS and FC. 

For JS need a connection with either the subject matter or the D, but for FC you decide which connection is stronger.

Court gives 8 criteria for JS, cannot just ask if there was damage in Ontario. 

1. Look at connections between Forum and P’s claim – the subject matter of the action.

2. Look at connections between Forum and d

3. Unfairness to D

4. Unfairness to P

5. Involvement of other parties

6. Courts willingness to recognize equivalent foreign J

7. Interprovincial or international

8. Comity and the standard of RAEJ

Then, if after look at these factors, decide have JS, then still have to look at FC, so you repeat the process. 

Edinger finds repeating the process a bit weird. Supposed to be separate analyses at different stages, but actually they are very similar – not watertight compartments.

In FC stage can talk about costs, location of W’s, law to be applied etc, so can talk about extra stuff, but are still doing essentially the same analysis, just overlain with comments on discretion. 

But that is the position in Ontario, which is a result of Morguard saying that need RASC for J to be assumed. 

In Morguard, the SCC did not integrate the RASC into the jurisdictional decision making process, that is why now have the repeat procedure. 

Edinger says that will never get to the end  of applying the rules and the JS stage, and then the FC stage, and then not have a RASC. The rules are more broad than the FC stage. 

But then if apply the constitutional test to the rules, then the rules should be invalid or valid, should not have finding of validity which is then modified based on outcome of the FC stage. 

So cannot have constitutional analyses on the rules because that is the first stage and would be unacceptable to find the rule constitutional in the first stage, but then say at stage two that the rule was not enough and that fail at stage two. 

This is a merging of constitutional and conflicts principles, the rules were challenged on the grounds of Morguard, but then are said to be s.92(14) – admin of justice in the province.  

Effectively the court is looking for conditions in addition to the circumstances described in the rule, to determine if there is a RASC, merely coming within the wording of the rule will not establish JS, in Ontario have to go through the 8 stage process, in BC, do not need to go that far, but do have to go beyond the wording of the rule. 

When you are considering JS, you always consider the law of the forum, probably BC, so even if the contract has a choice of law clause saying that the law of the contract is the law of Ontario, that does not mean that you apply Muscutt when applying the JS stage – always apply the law of the forum. 

My Question:

Isn’t it weird that you do not consider what forums law will apply when you consider J?

Answer:

No, you do consider it, but only at the FC stage, not at the JS stage. 
My Question:

What is exact status of the original rules for J i.e. serve the D in the J, and D attorning to J, if you meet these do you still have to consider RASC?

Answer:

I think the rules are:

Teja – if D has attorned, do not have to consider RASC.

Newton v Larco – even if serve in J, still consider RASC. 

I never asked Edinger this question, but it seems that you should always argue first that the rule is enough, and second present an argument beyond the rules. 
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Looking at way at which courts in BC and Ontario have attempted to integrate the Morguard rule that J must be properly assumed into their model for taking J.

Muscutt defined the rules for Ontario.

When determining JS – must look at the rules, see if come within the rule. 

Does the rule itself create a RASC, or do you have to still to a RASC analysis – that is the question. 

Ontario has gone beyond mere satisfaction of the rule, must still look at the 8 factors. 

Spar Aerospace seemed to adopt the BC approach, but subsequent BCCA cases e.g. UniNet have suggested that the BC approach is not totally settled. 

Furlan and Armeno are “how to” cases. Deal with disputes about jurisdictional facts. 

They deal with satisfaction of the J rule and good arguable case.

Since 1976 we no longer need affidavit evidence at the J stage, so do not need evidence unless there is an objection.

1. Sometimes a dispute on whether the J rule under 13 has been satisfied. 

2. Sometimes dispute about whether there is a good arguable case on the merits. 

Will the court allow affidavit evidence – yes, if there is a dispute on these two issues. 

If D gives evidence on 1 or 2, then P may need to adduce its own evidence ( it is all affidavit evidence at this stage. 

McMillan Bloedel case – 9 volumes of affidavit evidence, but then the case was maybe going to be heard in California.

Furlan v Shell Oil

Deals with 13(1)(h) and (o).

Tort action for faulty plumbing pipes. 

3 corporate D’s were served ex juris, there were also other D’s.

D’s said that should consider evidence. 

BCCA said that D’s must defend the action. 

Said that do not ordinarily require evidence when there is service ex juris. 

The facts of the COA must be properly pleaded, and they will normally be enough to establish J.

Sometimes the pleadings will not clearly allege J facts e.g. 13(1)(m) – D needs assets in BC, and this would not be pleaded because not part of the COA. Then would need affidavit evidence.

Also, if P has a very tenuous claim, then will require affidavit evidence. 

In this case the P’s case was not very weak, so did not need evidence. 

The part about it being just an intellectual exercise to fit into 13(1) and not needing to look at RASC, has not been overridden in BC, but is not entirely accurate any more. 

Armeno mines

Newmont (Delaware company) is a majority shareholder in the Indonesian company. Armeno gets default J against Indonesian company, then wants to sue Newmont for inducing breach of contract. P says that Newmont had induced indo company to breach contract with P. 

Armeno says that tort of inducing breach of contract occurred in BC. 

Newmont argued that it could not have induced the breach of contract b/c the Indonesian company could not have complied because we as the majority s/h would not have consented, and secondly that the Indonesian gov would not have consented to the transfer anyway – gave affidavit evidence on this.

The BCCA said that they did not have J, applied Moran to see if tort was committed in BC, said that Armeno mines had no chance of success on the merits of the case of proving inducing breach of contract, so BCCA said that action was struck out. 

Was a discussion of arguable case – p239, para 25 onwards. 

Is a phrase w/o a fixed meaning. Courts define it differently. 

BCCA says that the threshold is low for P’s, means there is serious question to be tried, a genuine issue, some chance of success. 

This element must be established, but this is not usually one that plaintiffs will struggle on. 

There is no further discussion after have fitted into rule 13, did not look at RASC, but they did not have to because P failed at the initial stage.

The BC courts have not followed Muscutt.
The BC approach, before Spar Aerospace, is as defined by Syncrude. 

Note that in exam if you are doing the JS stage and arguing for the P, even if there is no indication in the fact pattern that the D will argue that no COA supported on the pleadings, we should still say that P should be ready, maybe with affidavit evidence to argue that there is a good arguable case. 

Suncrude

Syncrude shows the rules for deciding if there was a breach of contract in the province

13(1)(g) – says that can sue if there was a breach of contract in the province. 

P was employed by Syncrude in Alberta.

P was disabled (1989), and then moved to BC, but still kept getting benefits.

Syncrude doubted the validity of P’s injuries, investigated him, and then cut off the benefits, and notified him by letter. Mailed the letter in Alberta, and was received in BC by the P.

Where did the breach of contract (in stopping payments) occur – BC or Alberta. 

BCCA said that breach was in Alberta – mail box rule. 

So now cannot rely on rule 13(1)(g), there was no breach in BC, so P could still apply under 13(3) for leave to serve ex juris. 

Court can also say retroactively, that you did not serve properly, but that would have given permission if had served under 13(3), so will still take J. 

The key part of the case is para. 10, reviews BC precedent on Rule 13, and says that the real test is whether there is a RASC, then says that rule 13(1) sets out specific factors that are presumed to satisfy the RASC test. Do not need leave for 13(1) items ( so if you meet one of these categories, then there is prima facie a RASC, and do not need a further analysis. 

Says that when do not meet 13(1), then in 13(3) then you have to show a RASC. 

But the standard for RASC in 13(3) should be of the same standard as the connections in 13(1). 

Consider a contract action in which does not fall under 13(1)(g) b/c there is no breach, but what if contract was performed in BC, or made in BC, or governed by the laws of BC. So then will these meet 13(3) RASC, yes, there are equally as strong as the 13(1)(g) case.

In this case, says that the P moved to BC and that the issue for cause for dismissal depends on the P’s physical condition, and that was bought into question when the P was in BC – BC doctors will need to give evidence. So said that RASC test was satisfied. 

So the BCCA did not require factors like the 8 in Muscott. The BCCA looked at the factual nexus with BC. Looked for jurisdictional connections. 

The current BC situation is not far from the Syncrude approach – still look for factual connections between the cause of action and the J.

Mere residence of the P in the J is never enough to establish J. 

Spar Aerospace

Edinger thought that this would solve the Morguard RASC issue. 

Not a CL case, it came from Quebec. 

But Quebec civil code has very similar to CL “order 11 model” i.e. rules and then discretion. 

Most civil law systems do not have discretion, but the Quebec one does. 

Court said that Morguard and its application to the civil code was equally applicable to the CL. 

Was a J issue. Spar is a Canadian corporation and has a head office in Ontario, has a branch plant in Quebec. 

Case arose because the D entered into contract with Hughes to construct an aircraft / satellite. Hughes subcontracted part of the construction of the aircraft to Spar. 

The aircraft was accepted by the D, and then contracted with two other D’s, who then did ground station testing and did damage to the satellite. Then Hughes said to Spar that they would not pay the performance incentive payments. Spar said that is not our fault that the satellite was damaged, and that they still want the performance incentive payments. 

Spar claims 820k for loss of performance incentives, 50k for loss of reputation, 50k in cost of investigations into the accident.

None of the D’s has presence in Quebec, served ex juris.

Civil code says that have J where fault, damage, injurious action, or breach of performance of part of contract in Quebec – then can sue in Quebec.

Spar said that damage was suffered in Quebec i.e. the loss of reputation.

SCC said that when it is a corporate P then there is no rule saying that the damage must have been suffered at the head office – so that the head office is in Ontario is not fatal in this case. 

SCC said that the manufacture occurred in Quebec. 

Then the court considered the Morguard argument. D tried to argue a constitutional issue, but SCC said no, that had not been argued below – so there is no constitutional issue decided here. But the application of Morguard to the J decision was discussed. 

Para 51 – LeBel said that there is constitutional imperative that can only assume J where there is a RASC. However, says that Morguard was decided in the context of interprovincial disputes, and not directly applicable to international disputes
So LeBel is saying – if provincial, need RASC, if international, do not need RASC. 

Edinger asks: why did he say this, should courts not be even more restrained in international context because do not want to take J over foreign D’s and annoy the foreign courts who think that they have J over their citizens? 

The full faith and credit part of Morguard for RAEFJ applies only between provinces (until Beals v Saldhana), but why should courts have larger J re international disputes than they do in interprovincial disputes. 

If he is saying that we should be broader in the international context then Edinger disagrees. 
Then SCC says that overall will not assume J under the civil code unless there is a RASC, so no fear of breaching Morguard. Says that the notion of RASC is already covered because each of the grounds listed is an example of a RASC. 

SCC seems to be saying that each of the enumerated connections independently form a RASC satisfying Morguard. 

Strange that SCC did not mention Muscutt which had been recently decided. 

Then says that when do FC, then you will be extra sure that there will be a RASC. 

Says that if decided the case under a pure RASC w/o looking at rules or civil code, then the result would be the same.

So does Spar overrule Muscutt – not clearly, so in Ontario Muscutt could still be the law, and it is a higher test, so will still fulfill the requirements of Spar. So Ontario could still say that they want more than the Spar test. 

So if are drawing up pleadings, then should first say that you only have to come within the rule, but then you should definitely go further and number as many connections as you can to connect the cause of action to the province, so that if the court wants more than just compliance with a category, then you will have that base covered. 

After the Spar case, Huddart J.A. in Marron v Echo Bay Mines case said that mere satisfaction of the rule 13 categories is not always enough, but do not have to go so far as to apply Muscutt, BC courts have been told about Muscutt, but have not followed it. But BC courts will look at jurisdictional fact connections in the JS stage. 
Note after class: 
It has been said that 13(1)(m) which says that can sue if the D has assets in the province does not establish a RASC. So then can we say that mere compliance with rule 13 sub categories is enough to establish RASC, seems not. But other option is to say that compliance with the sub categories is enough, but that (m) is unconstitutional because it does not meet the constitutional standard of RASC. 
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UniNet

Issue is the right to use domain name for online gambling. 

Connections with multiple J’s.

ALA enters into a 99 year lease agreement with UniNet, which is a BC company, to use the domain name for that period.

UniNet then subleases the domain name to Poker.com, which is a Florida company. 

Then there is a Costa Rica company that actually operates the room. 

The contract between ALA and Uninet says that the law of the contract is BC.  There is also J clause selecting BC for dispute under contract.

And a clause saying compulsory to arbitrate under the BC arbitration act. 

ALA then sells the domain name to CSI, a Samoan company, who then sells it to Dark Blue, an Aussie company. 

UniNet, the P complains that ALA breached the K by selling the name to CSI.

UniNet alleges conspiracy on the part of ALA, CSI, some directors, to interfere with UniNet’s contract. 

Directors are alleged to have induced the breach of contract between UniNet and ALA. 

UniNet and ALA then start to arbitrate.

Then UniNet starts action against CSI – aims to serve ex juris for inducing breach of contract in BC.  The relief claimed is broad, including declaration that CSI is a trustee of the domain name for the benefit of the P, account on profit, damages in tort, injunction to prevent CSI from using domain name, that CSI provide discovery for the arbitration against UniNet. 

TJ said that there was no tort in BC and no breach of contract in BC, but there were sufficient connections to have a 13(3) RASC, and makes an nunc pro tuncorder i.e. as if had asked for permission to serve ex juris in the first place. 

No tort in BC, well under Moran, could say that damages in BC for tort of inducing breach of contract could lead to there being a tort committed in BC, but that seems not to have been argued before the TJ.

CSI argued that when the TJ decided that none of the subrules of 13(1) applied, that was the end of it, there was no JS. 

BCCA said that the first step is to look to the pleadings for a jurisdictional connection type facts. Do the facts as plead fall within 13(1)?

Para 20 onwards is important – satisfaction of rule 13(1) is not enough, and never was – well says Edinger, it used to be, but maybe not since Morguard. 

So court says that even if was breach of contract or tort committed in BC, then still have to go on and prove RASC. 

BCCA says that satisfaction of subrule does not even raise a rebuttal presumption that there is a RASC – this is inconsistent with Syncrude and with Spar Aerospace. 

BCCA then said that finding that subrules are not satisfied, that is not the end, can still go on and find that there is a RASC. 

Consider connections between D and the province and between cause of action and the province – EITHER will be enough to find RASC.

Para 27 – get courts analysis of the connections that it finds exist in this case. 

This is not the Muscutt analysis. 

In this case P points to four connecting factors between this case and BC: 
1. the fact that the licence agreement under which UniNet claims the right to use and eventually to own the domain name is governed by the law of the province; 
2. the fact that the right to use and eventually to own the domain name is currently being adjudicated in arbitration proceedings in the province; 
3. the fact that the licence agreement was entered into in British Columbia; and 
4. the fact that, in the plaintiffs' submission, the contract "was to be performed, at least in part, in British Columbia." 
5. One might also add that British Columbia law was chosen by the parties to the licence agreement and must therefore be taken to have been in ALA's contemplation when it purported to terminate the licence without notice and transfer the domain name to CSI.

These are J factors similar to those in 13(1).

Connection factors in the rules are generally between the cause of action and the province.

So the BCCA says that the test is more than given in Strukoff, but less than Muscutt. 

So the test in Ontario is still higher. 

The fact that internet gambling has legal difficulties in Canada did not affect the UniNet case. Just raising an argument of illegality that the contract is void. There could be consequences under the law, but does not mean that the contract is void. 
Remember that in Armeno Mines there was evidence that the Indo gov would never approved the transfer. Secondly, one of the parties was a majority shareholder who was never going to give permission for the transfer – so the transfer was never going to happen anyway. So the contract was impossible. 

The question of good arguable case seems to not have been raised in UniNet – D may have been able to make something of the illegality argument under good arguable case.

Summary – from the P’s perspective. 

General proposition – it is hard to know the exact rules for JS, they are uncertain. Not clear how Morguard, Beals and Spar will affect the rules for JS. 

So should comply with the traditional rules, and then be prepared to reinforce your position on JS with the RASC test. 

If D is in the J, serve him, it is still preferable to serve within the J. That used to be sufficient, but now after Beals, be prepared to list the other connections between the cause of action and the province, and between the defendant and the province. 

The courts may say that presence within the J is not enough, still need a RASC. 

If D is outside the J, serve ex juris without court order, so endorse with reference to one or more of the 13(1) Rules. If there is no objection by the D, then all OK.  

But if the D objects, then the P must establish RASC relying on other jurisdictional connections Maron, UniNet etc. 

If in Ontario and the D objects to service, then have to go through the Muscott factors to show RASC for JS. 

What about Spar? It should have solved the problem! It is being followed in Quebec. It is mentioned in BCCA and Ont CA and is argued at trial, but so far, except for PEI there is no province other than Quebec where Spar is having an effect on the approaches.

But should still argue Spar if you are a P, although you can only do this if fit within one of the 13(1) rules. 
Burke v NYP

NYP published in Feb. 2005 an article saying that B encouraged the Canucks to get Steve Moore.  

Hard copies were not delivered in B.C., but it was published on the internet, and downloaded in BC by the CKNW radio host, who then interviewed Burke about it, and read it over the air. 

Can Burke sue in BC?

Should first check if the D has any presence in BC, so can serve in the province if possible. Assume no, so have to serve ex juris. 

Then have to establish publication in the province, so that there is a tort in the province, rely on Moran.  Under Moran can say that there is a tort in the province when there is publication in the province. 

But what if advising the D, check if the pleadings have all the facts. Could also just submit to the J and hope NY would not enforce the judgement. 

Could say that was no publication in BC, because publication is defined by the location of uploading, not the placed of downloading. Could challenge JS on this ground. 

Finally could argue FC is NY. 

Burke could argue that is foreseeable that the column would be read in BC. Counsel for NYP did not really argue lack of publication, he focussed on Muscutt, but that was not accepted by the court. 

Then, if fall within 13(1), then, under UniNet, still have to find RASC between the cause of action and BC, or between the defendant and BC. 

At the time of the incident his reputation was in Vancouver and so there was damage in Vancouver, and the witnesses were in Vancouver, and he intended to return to Vancouver, and his wife was from here. So there was a strong connection between the cause of action and BC. 

When the D wants to argue the FC stage, they have to actually nominate another J which they say is more appropriate. At that point you go through the Muscutt factors which are applicable to the discretionary FC stage. 

BCCA had not had Spar Aerospace argued since Marren v Echo Bay Mines – and in that case the BCCA says that Spar does not say what Edinger says it says i.e. Marren says that mere compliance with one of the 13(1) sub-rules is not enough.  So you would have to ask for a 5 judge panel if you wanted the BCCA to overturn its opinion in Echo Bay on what Spar means. So would have to raise Spar at trial, and then ask for 5 member BCCA panel. 

Harrington v Dow Corning

Class action for breast implants. 

Under BC class action legislation in BC. 

At that time BC was one of only a few provinces to have class action, and allowed non resident P’s to join the class action. 

So here there were resident and non-resident classes.

So have non resident P’s trying to join action with resident P’s. The resident P’s give their COA a RASC with the province so that the non- resident D is then required to defend the action in BC, but can the non-resident P’s join in? 

This was raised at trial and then on appeal. Said that the circumstance that creates a RASC is that there is a class proceeding and that have some resident Ps. 

Court discussed JS, and BCCA said it is a flexible concept, and do not do mechanical application. Said that need to be flexible for class actions, and will allow non resident P’s even when the D is a non-resident of the J. 
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Now we will consider the second stage of the jurisdiction analysis i.e. FC. 

From now on we are assuming that we are past the first stage i.e. the JS stage. 
The factors considered are not in watertight compartments, there is an overlap between the issues between JS and FC. 

But must first decide that have JS, before go on to FC. 

The JS rules are quite broad, but the discretionary stage narrows the J that is assumed at the JS stage.

The FC cases in the casebook are just run of the mill cases. They represent typical decisions on FC.

Airbus Industries v Patel

Just gives overview of what the common law does, and how it differs from the civil law. 

Says that the common law approach is flexible and the civil law approach is much more rigid, does not use discretion, just apply the rules.

But in the common law the court can stay the local proceedings. This is the forum controlling its own process.

The other option is for the court to decide that it is the best place to litigate, and then may issue an anti-suit injunction – prohibits one of the parties from continuing the action somewhere else, is a more aggressive remedy than a stay, it is directed at an action already underway in a foreign court. 

Anti-suit injunction (ASI) is a big weapon and must be used sparingly. 

What are the principles governing the exercise of these two forms of discretion i.e. stay and ASI. 

From 1974 to the mid eighties, the law of FC was busy, there was a rapid evolution of the principles of FC. 

The English cases on the list are the current leading cases, but we will also look at the history leading up to these cases. 

Should be looking to identify the three components governing discretion:

1. Formulation of the principle – how is the principle stated. 

2. Look for rules on burden of proof and what is the quantum of proof. 

3. Relevant factors – what is the complete list. 

Then must also think about the application of the components to the facts of the case. Reasonable judges may agree on the law but disagree on the application, but the application informs the principles. 

The Canadian courts purport to be following the English judgements, and they are often better judgements than the Canadian judgements. 

The following notes pertain just to the situation in England. 

Can establish JS by serving the D in the J. 

Can establish J by serving ex juris when the D is not in the J. 

(Remember that you cannot trick the D into coming into the J and then serve him)

To serve ex juris, must show good arguable case, and fit within the sub rules.

Then P has to show that the forum he is applying to is the most convenient forum. 

So there are three stages

1. Good arguable case

2. Facts fit within prescribed circumstances

3. Forum conveniens is satisfied.

This is normally an ex parte application, burden on P. 

Standard for FC stage, must be “clearly more appropriate”, more than BOP, less than BARD. 

There was not much change in the approach when serving ex juris i.e. when the test is applied before the D is served. 

There has been more change when serving the D within England. 

English courts have discretion to stay proceeding started in England, but this discretion is very seldom exercised i.e. would very seldom stay proceeding when action underway in England.

St Pierre v South American Stores

In order for D to get the English court to stay the English action, must show that would be unjust to the D, would be oppressive or vexatious, or would otherwise be an abuse of process, and then must show that would not be unjust to the P.

Hard to show that staying the English action would not be unjust to the P. Would almost always be unjust to the P to make them litigate in another country. 

Hard to show that commencement of action in England is an abuse of process – so both stages of the test are very strict. 

Then in 1974 came the case of 

Atlantic Star

Counsel (Robert Goff) argued that the HL should adopt the Scottish principle of FC. 

Was a collision between the Dutch vessel, Atlantic Star, and a Dutch barge.

The Atlantic Star was arrested in England, the action was against the ship, and so was service in the J.

D wanted to litigate in Belgium there was a report there that would help the D. Goff argued that should apply FC. HL declined this suggestion, but said that the standard for “oppressive” should be lowered a bit. The HL stayed the action in England in this case. 

Goff later became a judge and implemented FC on his own. 

MacShannon v Rock
Was a HL case. 

Denning in CA had followed Atlantic Star, gave “oppressive and vexatious” a new meaning as Atlantic Star said one should.

P’s injured in Scotland when employed by English company, wanted to sue in England. 

HL said that would adopt new wording, burden still on the D, but D does not have to discharge such a heavy obligation. 

The formulation became: to get a stay the D must meet two conditions:

1. The D must show that there is another forum (whose J the D is happy with), in which justice can be done between the parties, with much less inconvenience and expense. (no mention of “oppressive and vexatious”).
2. The stay must not deprive the P of legitimate juridical advantage. So here the P must come up with something that it will be deprived of.

3. Then, if one and two are met, the court will have to do a balancing.

So D still has the burden of pointing to another forum, which is substantially more convenient. 

Examine the connection of the other forum to the action. 

If D cannot point to another forum, then there will definitely not be a stay. 

If D does meet condition 1, then burden shifts to the P to show that if the court stays the action, then the P will be deprived of some personal or juridical advantage. 

So the P must have good reasons for suing in England if the D gets past stage 1. 

Juridical advantage can be substantive or procedural. 

So after MacShannon, the standard was lowered a bit, now a bit easier to get a stay. 

Note how all of the above is split into two streams, one where there was service ex juris, and one where there was service in England. 

FC refers to a positive burden on the P to show that England is the best forum – this is when serving ex juris.

FNC (forum non conveniens) is when service in the J, and now the D has to show that England is not the most convenient forum. 

So depending on whether saying FC or FNC, will know where the service was. 

In Canada FC and FNC are mixed up and not used consistently. 

Spiliada

Leading case on discretion stage for when service in the J, and for when service not in the J. 

Goff (counsel from Atlantic Star) is now Lord Goff in the HL. 

Spiliada is a boat loading sulphur in Vancouver. 

The sulphur was wet, and corroded the inside of the boats. 

There was arbitration all over the world. 

The litigation on the Spiliada was after the litigation for the Cambridgeshire boat which was also corroded. 

In the Spiliada, the D was a Canadian corporation, 

The owner of the boat was Liberian.

The ship was chartered to an Indian company to take the sulphur to India. 

The charter party had a London arbitration clause.

The bills of lading have a choice of law clause – England. 

The action was commenced in England by serving the writ on the D in BC. 

The D applied to have service of the writ set aside. 

Goff said that he could apply the Scottish principle based on what the HL had previously said – that was a stretch, but he said it wan an evolving principle. 

So even though this was a services ex juris case, Goff covered the rules for exercising discretion whether serve in or outside the J.

P276 – how the principle is applied when stay of proceeding – this is when there is service in England, when considering service ex juris, then the application is for leave to serve ex juris. 

Goff gives the new formulation of the law – can only decline J if there is another forum in which the case can be more suitably tried considering the interests of all the parties and the ends of justice. There is little difference between this and the formulation in MacShannon, but this is the new tag phrase that defines the test. 

Burden of proof and quantum are the other issues discussed.

Standard of proof is still higher than basic BOP.

The natural forum is that with which the action has a RASC. 

FC is the one with the most RASC. 

If there is some other more preferable forum, the court will give a stay unless there are circumstances in which justice requires that should not give the stay.

Court will consider all the circumstances of the case, including that the P will not obtain justice in the foreign J, but must be cogent evidence of this. 

Can go beyond mere jurisdictional factors, and consider all the elements of the case when deciding if justice requires a stay. 

There was a case in which P wanted to sue in England not Turkey, was a fear that would not get fair result in Turkey because D was a Turkish company. But this was rejected, there was no evidence of impartiality in Turkey, and the English court required the matter to be litigated in Turkey. 

Spiliada, P281, speaks about the service ex juris situation. Said that it is still a question of choosing a forum which is best suited to the interest of justice. Be sure to identify the catch phrases. 

The J to give permission to serve ex juris is described as exorbitant, is still a large burden on the P, is way more than BOP, but not quite BARD. 

Then Goff applies the principles to the case. Remember that Goff was a litigator himself. The Cambridgeshire factor – the boats all had English insurers, so that pointed to England.

And the Spiliada and the Cambridgeshire had the same lawyers. The lawyers had already litigated the other matter in England, so they knew the issues well, so that counted towards allowing the subsequent action to continue in England. 

Also this was a contract covered by English law. 

Goff made it clear that the stay can be given or refused subject to conditions, and the conditions may minimise the differences between the J and the other forum which one of the parties wants to use. So you should not forget that if you lose and the stay is granted, you should still argue for conditions to be attached to the stay. 

So now for service ex juris you use Spiliada for the FC stage, and for service in England, you use Spiliada, not MacShannon for the FC formulation. 

Now the standards are about the same for the two situations, more than BOP, but not as much as it used to be. 

Anti-suit injunctions. 

This is the other tool common law courts use – Aerospace case. This was a PC case, Lord Goff decided it again, and writes it as if is applicable to England as well as Brunei. 

The anti-suit injunction is not a new tool. Has been around since 19th century. Until 1974 there were few applications for stays, because the test was so high, but now there are more. But applications for anti-suit injunctions were few and far between. 

Initially would only give ASI if other proceeding was vexations to the point of being an AOP. Multiplicity of actions is not per se vexatious and oppressive – can have them.

As the rules changed for stays, applications for ASI’s were also made. The HL modified the rules for ASI as it was changing them for stays. 

Castahno

American company was the D. Castahno was a Portuguese seaman working on an American ship in an English port, he was employed by a Panamanian company, and was injured on the job – quadriplegic, hospitalised in England. Shore services were provided by English company.

All the companies involved, were ultimately controlled by a big Texas company, but officially the D’s were in England – I think. 

Panamanian company admits fault, and starts making payments.

Texas lawyers convince P to sue in Texas, and there was also an action going in England.

Huge money was involved. 

Then the P was moved to Portugal, by the time the matter gets to the HL.

The D applied in Texas for a stay of the Texas proceeding, but Texas court said no.

Then D applied in England for an ASI to stop the Texas action.  

HL had to decide whether they should let the English action continue and give ASI prohibiting the P from continuing in Texas. 

HL said that the current principle re discretion is MacShannon – which is the natural forum, and will there be injustice. 

But then HL says that this is an ASI, and should issue injunctions very cautiously. So must apply the MacShannon principle very carefully. 

So the HL stayed the English action and let the Texas action continue, and they did not issue the ASI. 

HL thought that the English forum was as appropriate as Texas, even though most of the W’s were in England and the D’s were English. 

The damages in Texas would have been much higher, it was not relevant that for a Portuguese P, both English and Texas damages would have been effectively the same to a poor guy from Portugal, but no, you only consider the two competing forums.

The HL said that have J over the P even though he was home in Portugal, because he started the action here, and his solicitors here, so they could have issued the ASI over P in Portugal, but then they did not issue the ASI.
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Were speaking about Costahno case. 

ASI’s prohibit continuing or commencing actions in another J. 

The leading case for UK ASI’s is:

Aerospatiale

Helicopter crash, resident of Brunei was killed , his family now sues.

Brunei is near Malaysia.

P had a business doing food catering for oil rigs.

Helicopter made by French company, owned by English company, serviced by Malaysian company.

The P sues in France, Texas, and Brunei.

D’s in actions not the same, but there is overlap. 

French action discontinued.

Is not an abuse of process to start actions in multiple J’s – could be a form of protection so that you do not miss limitation periods. 

There was a connection between the French company and Texas, they had a business link there. 

D did not want to defend in Texas, high damages.

Application for Texas court to stay proceedings was refused. 

Then D applied in Brunei for an ASI – prohibiting P in Brunei action from continuing in Texas. 

HL said that Spiliada was not decided when the lower courts in this case made their decisions. 

Goff gives the 4 basic rules about anti suit injunctions:

1. Have J to issue ASI only where the ends of justice require it. 

2. Is an in personum remedy (equity acts in personum) There are comity concerns though because affects foreign court. 

3. Therefore, the court issuing the injunction must have a person before it amenable to its J i.e. must have J over the person to issue an injunction that affects them. So generally, the person should be physically present, but not 100% required. 

4. The J to issue ASI must be exercised with great caution. 

P289, bottom third, gives statement of current approach for ASI.

Where remedy is available in both J’s, then the court should not issue ASI unless would be vexatious or oppressive for the P to continue in the other J. 

Must consider justice between both the P and the D. 

Will not give ASI if will deprive P of advantages in the foreign forum if it would be unjust to deprive it. 

So the English test is oppression and vexation and abuse of process. 

UK court must also be found to be the natural forum, and the foreign action must be found to be oppressive or vexatious – this is a high standard. 

This high standard signals, by use of the formulae specified, that should be very careful before issuing ASI’s.

Is like a standard of unconscionability in pursuing the foreign action that must be shown before will issue ASI. 

So now the standard is higher than Costahno, but the PC still gives injunction (even though lower courts in this case applying the Costahno rule did not give the ASI).

In Brunei, the Malaysian D was happy to litigate in Brunei, but not Texas, so was better for the P to do it in Brunei else would have to do it once in Texas and once in Brunei anyway. 

That is the leading English case, there have been others since then, but made no substantial change. 

ASI’s are not that uncommon – often have battles between Js.

Airbus industries v Patel
Was a plane crash; Air India, crashed in Bangalore. 

Action in India by some Ps. 

Some of the Ps were families in England. 

The British Ps started action in Texas. 

Airbus did not want to defend in Texas. 

Tried to get the Texas court to stay proceeding, failed. 

Airbus asked for ASI against the Ps in UK, but was asking the Indian courts to issue worldwide ASI.

This was awarded, but then was ignored by the P’s in England. They continued the action in India. 

England has in personum J over the P’s, so Airbus went to UK courts and asked them to issue ASI over the P’s, or to recognize the Indian ASI.

TJ said that would not recognize the Indian ASI – that was not appealed ( Pro swing case suggests that Canadian courts may recognize foreign injunctions, so may have been a good idea to appeal the non-recognition of the ASI.

But all the HL had to decide was whether to issue their own ASI over the English P’s ( said no. 

Said that they had no interest in the litigation. England would not be an appropriate forum, so they had no interest in preventing English P’s from litigating where they wished. 

Said that would not control their citizens when not required to protect proceedings in their own courts. 

The English court could decline to enforce Texas judgment. So Airbus could still have tried that if the P’s tried to recover from Airbus in UK.

Turner v Grovit 2001 UK HL 65

Gives summary of English principles for ASI’s, but ASI was refused in this case. 

Brussels convention rules applied here. 

Spiliada and Aerospatiale are part of the law of Canada, SCC refers to them in Amchem.

Procedural note: Start the action by serving D. If D wants to object, he must do it under a particular rule of court. 

BCSC rules are therefore important. 

Rule 14(6) – (6.4) are the ones relevant to challenging J.

Rule 13(10) was the old rule, has been repealed. 

Amchem 

Asbestos case. 

Most of the P’s are BC residents. 

They are not all in BC, which is relevant because this is an injunction case. 

All D’s are American companies – not all in one state. Most have some connection with Texas. 

WCB was suing to recover the payments it had already made to the P’s.

WCB started action in Texas, D’s wanted to defend in BC. 

Applied for stay in Texas on forum non conveniens grounds (admitted that Texas had JS), was refused, Texas did not have the doctrine of FNC at that time.

D’s apply in BC for 

1. Damages for AOP. 

2. A declaration that BC is the appropriate forum.

3. For an ASI over the WCB. 

4. An injunction prohibiting the P’s getting an anti-ASI.

Texas courts granted anti-ASI( D’s not allowed to get ASI in other provinces in Canada.

SCC did not address the anti-ASI, and we need not worry about it. 

SCC combined the Spiliada and the Aerospatiale tests. 

Said that when issue ASI, must consider whether the forum is appropriate. 

There had been no SCC cases on FC up to this, so this case considered FC and ASI’s.

Amchem is one of the main cases for FC. 

P311 is a key page of the decision, and then onto 312. 

Sopinka sets out the general approach for ASI’s. 

Accepts that Spiliada and Aerospatiale are part of the law of Canada. 

Stages of the test

· Generally not supposed to apply for ASI unless and until action has been commenced somewhere, cannot anticipate the suit being started, must wait until it is actually started. This is true even if the foreign J is a civil law J with no discretion, and even if it takes 8-10 years to decide J, like can happen in Italy. This could be a stopping place.

· The foreign court should generally first be given a chance to stay the proceedings it the foreign J.  Civil law systems do not have discretion, they just have rules. This could be a stopping place.

· Decide whether the domestic court is an appropriate forum for the action – Patel case, you must have an interest before you will get involved. So would the domestic court be an appropriate forum. This could be a stopping place. 

· Then domestic court must decide whether the foreign court made a reasonable decision in assuming J. Decide this by reviewing if, according to our principles, the Texas court made a reasonable decision. They do not need to have used forum non conveniens, we just look at the result of their decision, and see if it was reasonable under our principles. This stage is problematic because you are second guessing another court – hard to do in respectful way. There are many cases that have connections with many forums, and in these it will be OK for the foreign court to have assumed J if it was one of the appropriate forums. This is another stopping place, go no further if their decision was reasonable. 

· Then consider whether continuation of the action in foreign court will be an injustice – will it be unjust. Do not use the words oppressive or vexatious, no one even knows what those words mean. [Turner v. Grovit case uses the word “unconscionable”, Edinger likes that word, avoids oppressive and vexations and unjust which are all vague words – most people are familiar with unconscionable].

The SCC was not happy to have lots of ASI’s each time the domestic forum was slightly better – so that is why we have the final stage of the test. 

It is problematic for the foreign court when the domestic court issues an ASI – they are in a jam, so make the test such that they will not be issued unless it is a very clear case and there will be unfair consequences if they are not issued. 

The other part of Amchem dealt with FNC. P307-309.

Sopinka implementing Spiliada and MacShannon principles, but there are differences:

1. There is no two part analysis in Canada, all of the factors get considered at once. 

2. In Spiliada the burden was on the D if served in the J, and on the P if want to serve ex juris. Burden can be important when things are evenly balanced. But Sopinka said that the burden is not that important, and that in Canada the burden is always on the D, unless the rules of court of the province direct otherwise. 

Edinger said that the burden conclusion in point 2 is strange because the reason for putting the burden on the plaintiff is because service ex juris is exorbitant J, i.e. is very significant, so strange that SCC after all the comity comments it was strange that SCC put the burden on the D. 

But the Bushell case says that in BC, for service ex juris cases the burden is still on the P. 
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Considering discretionary stage of jurisdiction. 

In Amchem the SCC adopted the English cases and then modified the principles from them slightly, but we can still rely on the English cases. 

Sopinka says that he is eliminating the difference between service in or out of J w.r.t. the burden of proof, but allows for provincial modification of this general position.

Bushell case ( preceded the Amchem case, but because of the BCSC rules, and the Amchem judgment itself, Bushell is still followed after Amchem. So in BC the burden is on the P after service ex juris to persuade that court that it is the most appropriate court, but for personal service in BC then the burden is on the D to show that there is a substantially more appropriate forum somewhere else. 

Hudon v Geos Language Corp
This case seems to detract / deviate from Amchem a bit. 

Sets a lower bar for granting an ASI. 

But this case demonstrates the range of flexibility that courts have in granting ASI’s.

There have not been many ASI cases post Amchem – so little guidance. 

The P here is an Ontario resident.

The D is a Japanese corporation, that has a BC subsidiary. 

P enters K with D to teach English in Japan. Contract entered into in Ontario.

Injured in car accident in China. 

Flown home to Ontario w/o getting treatment in Japan. 

The employment contract said that Japan was the law governing the K. 

Was also a clause that said that the D would provide health insurance. 

She got the money from insurance, but then wanted more. 

P claims general damages of 10 million under a variety of causes of action. 

Also wanted 500k for special and exemplary damages. 

The D applied in Ontario for a stay of the Ontario action, and then also started action in Japan for a declaration about the contractual rights of the parties. 

Since law of contract is Japanese, this is a logical move by the D.

But P seeks ASI in Ontario. 

But what about the requirement that the applicant for an ASI must have already applied for a stay in Japan – P is not obeying Amchem. 

Ontario court said that that was just a general rule, and that the Japanese action had not been started when P started her claim in Ontario. 

“for the purpose of” ( is room to manoeuvre. Same for “the general rule”, also allows room for adjustment.

So the Amchem rules are treated as not absolute. 

Says that there would be no unjust deprivation to make the D defend in Ontario. 

This may be one of the “rare instances” mentioned in Amchem, or you may think that in fact it is a case that comes well within the Amchem test. But it seems to be lowering the bar set by Amchem. 

There is a bias in favour of letting resident P’s continue their action at home. 

But what about the personal J of the court over the D. 

When D submitted to the J of the court to defend the action, then court said that they had J over the D for the purposes of the ASI.

Generally the D just defending the action, will not give the domestic court J over a foreign D. 

Must think about how you would advise clients on either side of the issues – what arguments would you make in each case. 

Westec Aerospace
Illustrates how the BC courts react in exercising discretion to stay BC actions when there is an action pending elsewhere already. 

Lis alibi pendens – there is an action already in existence somewhere else. 

This is a special circumstance in the forum conveniens analysis. 

Edinger says that the BCCA set out the principles clearly, so not sure why leave was given to the SCC, but the Kansas court issued judgment before the SCC hearing. 

Raytheon was the Kansas company – did not have a presence in BC.

Westec, a BC company, does business only in BC. 

Raytheon was licensed to use software licensed by Westec. 

The negotiations between the parties were going on for a long time. 

Westex made an offer to settle, but 1 hour before the offer window closed, Raytheon filed suit in Kansas, asking for declaration of rights under the contract. 

Then Westec started a BC action. 

Remedies sought were different in the two actions, but the subject matter was the same. 

Westec filed an answer in the Kansas action, but also answers the stay application bought in BC by Raytheon.  

The BCCA gave a stay of the BC action.

Sets out procedure to follow when have parallel proceedings. 

Three step process:

Are there parallel proceedings?

No positive definition given, but does say that must not be too technical, do not have to have proceedings identical in each aspect, don’t be too narrow, do not need the relief sought to be identical. 

Be generous and flexible. 

If the proceedings are not parallel, then there is no need to stay the BC action.

Ask whether the other forum is an appropriate forum?

Considers the factors that determine which J is appropriate. 

Says that formation of contract was not determinative, nor was the choice of law clause.

Says that Kansas and BC were appropriate forums. 

Is there an advantage that the P would lose if the stay was granted?

Westec said that there were two disadvantages:

1. Kansas jury would be biased against it – but not allowed to make tenuous innuendo’s about the quality of justice elsewhere, you need real / cogent evidence of bias. 

2. Said that would lose out on the summary trial option in BC (BC is actually the only Canadian J that has summary trials) – said that cannot rely on the existence of a procedural distinction as the sole basis for refusing a stay. All systems have their quirks, need more than just a slight procedural difference, need something that is unjust. 

So the BCCA stayed the BC action. 

Said that Kansas won because it was started first, because all else was equal. 

Want to avoid inconsistent decisions – avoid parallel proceedings. 

Rowles says at para 47 that “procedural differences cannot be allowed to govern” – Edinger says that this does not mean that a procedural difference cannot be the basis for a juridical advantage, but that need more than a mere procedural difference to pass that stage of the test. 

Ingenium v McGraw-Hill

Similar facts to Westec, different result.

Ingenium is a BC company

McGraw-Hill is a NY company. 

Choice of law clause says BC law applies.

Ingenium makes software for the server in NY. 

Ingenium started an action in BC. 

Shortly after, MGH started action in NY. 

Was same subject matter, although slightly different relief asked for, was still // proceedings. 

Ingenium applied to NY court for a stay, and lost. 

Ingenium asked for ASI in BC, was refused b/c ASI would not be enforceable b/c MGH is not present in BC.
Ingenium then asked for declaration that BC courts have J.

Court found that NY was an appropriate forum. 

The BC action was started first, Westec suggests that BC should therefore win. But in this case the timing was very close – so is not determinative. 

The NY court already decided that it was the most appropriate forum – so apply comity and avoid inconsistent decisions, so said that should go ahead in NY.

So the principles from Westec apply, but first to file was not determinative in this case. 

Southin dissented

Said that should not defer to the courts of NY because:

· No mention of the choice of law clause in the judgment. 

· The NY court said that comity does not apply to commercial disputes. 

She was annoyed that the NY court said that there was no other appropriate forum. 

Edinger thinks that Southin raises good points. Just because other courts use the same terminology as our courts, does not mean that they are applying the same principles in the same way. 

Canadian courts are eager to defer to other J’s, many USA courts are less inclined to defer to other J’s.

The quantum of proof is still a bit more than a mere balance, but when there is no clearly better forum, then it is the burden of proof that defines the outcome. These were ex juris cases, so the P would have had to show that the local forum was clearly more appropriate – and in these cases the P was unable to do it – there was no clearly better forum, so the P was not able to convince the courts to not stay the action. 
My Question

Did MGH defend the ASI application? – would the reasoning in Hudon apply regarding the court getting J over the D b/c the D submitted?)

Answer

My Question

(Could be a remedy for the BC court to say that will not enforce any NY judgment – what case does this).

Answer

List of factors for FC stage:

Different courts will give different weights to the different factors. 

Stern v Dove Audio is a leading case that gives the factors.

Leisure Time is a 1996 case that also gives a list

1. Where the parties resides

2. Where the parties carry on business

3. Where the cause of action arose. 

4. Where the loss or damage occurred (is related to / included in 3).

5. Any juridical (substantive or procedural) advantage in the forum to the P, and also 

6. Any juridical advantage for the D

7. Convenience of the W’s, what language they speak etc.

8. The cost of the litigation – related to 7.

9. The applicable law. 

10. The difficulty of proving foreign law – will you have to bring in foreign experts, will there be translation difficulties. 

11. Is there another parallel proceeding – lis alibi pendens

Could also ask whether the foreign litigation has been accepted in terms of the foreign J deciding that it is as an appropriate J. 

Then there are case specific things like the disabled person in Hudon – hard for her to travel. 
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Jurisdiction and Arbitration selection clauses

This section deals with avoidance techniques.

Litigating about where to litigate is a waste of time, so try to avoid it by using a forum selection clause when you contract with another party.

JS and discretion (FC) is the general rule in the CL, but not all CL J’s have them, and all civil law J’s have their own individual rules. 

But in Canada the rules are reasonably consistent. 

In contracts you can put in choice of law and choice of forum clauses and arbitration clauses. 

Choice of forum clause says which J disputes will be litigated in. 

Arbitration clauses are similar to J selection clauses – forces the parties to arbitrate, and says how the arbitration will work.

The ability to contract over these things is based on party autonomy.

These clauses are very important and must always be considered. 

Consider what effect the courts will give to such clauses:

1. Find them void as contrary to public policy in trying to oust the J of the court. This was the historical reaction. This is no longer the case in most CL J’s.

2. Could be treated as absolutely conclusive.

3. They could be given varying weight depending on the circumstances.

The current situation in Canada is that arbitration clauses are conclusive b/c many countries have treaties and underlying statutes saying that arbitration clauses are conclusive.

J selection clauses are still a matter of the CL, and they are given very great weight, but are not considered conclusive. 

So have to distinguish between arbitration and J selection clauses. 

Must give exclusive J to a particular J to be effective – the form of the clause is important. 

For both arbitration and J selection clauses, must determine whether the clause is valid, whether it is exclusive, and then need to apply it to the facts of the case at hand. 

Must decide if the J selection clause is valid, say if J selection clause picks J as X, then if X does not recognize J selection clauses as a matter of principle, then the clause would not be valid and can be ignored by this court – NB this step of the analysis for the exam. 

The case in the case book on arbitration clauses is a long case from Saskatchewan about builders liens ( BWV investments.

ZI Pompey

Deals with J selection clauses in the CL.

On appeal from the FCA.

Is the leading case on J selection clauses.

Is a shipping case. 

Agreement was to ship equipment from France for re-sale in Canada.

Bill of lading was executed in France. 

D undertakes to take the cargo by sea from Antwerp to Seattle.

The bill of lading says that choice of law is Belgium, and that all disputes will be resolved in Antwerp Belgium (choice of J clause).

The D did not take it by sea all the way to Seattle, takes it on the train, and the equipment is damaged. 

P starts action in Federal Court in Canada in breach of the promise to litigate in Antwerp.

So the D applies for a stay, and relies on the J selection clause in the K.

P argues that it was a fundamental breach, so were not bound by the J selection clause. 

SCC says that the forum selection clause is still valid, is still extant whatever the status of the contract, and that the matter should be stayed in Canada. 

Para 20 is when get to the important stuff. 

FC did have J to stay – can also exercise discretion like superior courts. 

SCC says that there is no reason to abandon the “strong cause” test. 

The party who wants to ignore the clause has the burden of convincing the court that it should retain the action. 

Desirable to hold parties to their agreements – so must be a high test. 

J selection clauses are not absolute, but should be upheld in most cases. 

But must also decide if the clause is valid.

SCC says that the question of fundamental breach must be decided by the proper law – look at the choice of law clause. 

Cannot decide whether the clause is valid using Canadian law, must apply Belgium law. 

Some other courts have applied their law to determine the validity of the J selection clause in the face of a fundamental breach, but SCC says that should not do that. 

So when drawing up contracts you should include a J clause. They will generally be effective. 

The clause must be exclusive, should be explicit about the exclusiveness, else the other party will say that it was just an option to use the specified courts. 

If the clause is held to be not exclusive, then would apply the normal FC based test for a stay and then the burden will be on the party (D) wanting to litigate elsewhere. 

Don’t forget to do JS analysis before get into “strong cause” test.

The strong cause test is more than “clearly more appropriate” – it is a high burden.  

If you arrest a ship in the J, that is like serving a D in the J, then there will be JS and the courts will likely take J. 

If the parties agree to litigate in a J which neither of them have a connection to, there is still JS which is created by virtue of the fact that the parties agreed to litigate there i.e. the very agreement creates JS. Is quite common for parties to pick England as a forum – the London arbitrators are skilled and will get good justice. 

If two parties do not trust each other’s countries, then may pick England. 

Can, but generally do not, pick the law to be different to that generally applicable in the forum where the dispute will be litigated. 

Arbitration clauses

Most recent BC case is 

Pan Liberty Navigation v. Worldlink (Hong Kong) Resources (2005), DLR 253 461

There was arbitration and then an award, but the successful party could not recover, tried for two years. 

P found that Worldlink is actually a shell company, and that there was a ship that belonged to one of their partners, that was arriving in Vancouver, wanted to arrest the ship.

Started an action in fraud and deceit for avoiding judgment, wanted a Mareva Injunction over the ship that had just arrived, and they got it. Then security was given for the discharge of the MI, so the money is in court.

But then D applied for stay on basis of arbitration clause. But the party applying for the stay was not actually named as a party in the original contract.

BC court says that arbitration clauses are binding, and that under statute the court has to stay the action, and it is up to the arbitrator in London England to decide what the status is.

The money was held in court until the arbitrator decided. But the point is that arbitration clauses are given lots of weight.

GreCon Dimter 

Not that relevant to CL provinces – is not binding on us in BC b/c is from Quebec.

But the reasoning is useful.

German manufacturer breaches obligations to Quebec supplier who therefore breaches its obligations to another Quebec company. 

The Quebec supplier got sued, and wanted to join the German company as the warranty party. 

The German company wanted to rely on its choice of forum clause. 
The issue is whether the German company can be joined despite it having a choice of forum clause saying it only had to litigate in Germany.
Remember that this is not a common law case, it is all about statutory authority of the Quebec civil code.

The provisions of the civil code conflict:

1. One says that Quebec has no J when there is a J selection clause.

2. Another says that Quebec has J to hear an action in warranty when it has J over the principle action. 

3. Third article says that Quebec can decline J by applying forum conveniens. 

SCC says that there is a hierarchy in the civil code and that the dominant provision is the one that says that Quebec has no J. 

SCC says that the primacy of the parties is recognized by the civil code and that #1 above complies with Quebec’s commitment to international convention. 

Says that must interpret statutes in harmony with international commitments. 

Says that should adopt the same approach to J selection clauses as are obligated to take for arbitration clauses, b/c consistency is important. Could argue this in BC. Argue that should treat J selection clauses as 100% binding, then will not have to worry about who has the burden, and what is the standard etc.

SCC is also strong on the fact that party autonomy is very important. 

Summary of how to approach the problem of where to litigate

(Flesh this out into an essay question for the exam).

Not your only option to litigate in home J. 

So if starting an action, consider all J’s with which your action has a connection – consider the J laws of the other forum, and their procedural rules and their substantive law. 

Will the court take J, will it retain J, what are the procedural advantages, what are the choice of law rules ( ask this question for each J before deciding where to litigate. 

May be a day when it will be negligent for lawyers to not considering which is the best J to litigate in. 

May also be wise to commence actions in more than one J – protective writ, to prevent missing the limitation action – in case get thrown out of court in BC. 

Then once you have picked the forum, you have to satisfy JS and so have to serve the D in the province or use one of the rules for services ex juris, as interpreted by the courts in light of Morgaurd, and have to be prepared to deal with D objecting to the J of the BC court, so be ready to argue FC. 

If the D does not object to J then proceed to the merits and P will not have to argue FC. 

If D totally ignores the P’s action after he is served, then could apply for a default judgment. 

Even though have to go beyond the rules of court if arguing FC, but just the rules will be enough if the D does not challenge the J. 

If you are a D served ex juris by a BC P, then you can object to JS of the BC court, and can argue FC and get the court to stay the proceedings. 

In order for the BC court to stay the action, it would have to be convinced that there is a specific alternative forum that the D has shown to be better. 

Must think about what test to apply, what is the burden of proof, and then apply the list of factors.

Then ASI’s must also be considered, and would probably want to have applied for a stay in the other J first, before applying for an ASI in B.C. 
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Go over problem from last years exam

Fact pattern raises issue of renvoi.

Based on case that went to the HCA – Nielson. Each of the HCA judges wrote long and separate judgments. 

Renvoi can be a useful doctrine – has been seriously considered by HCA in the area of tort. 

Choice of law is relevant to JS and FC. 

Is a given fact that the P is domiciled in BC.

Are given information about the law of china.

Told that the P (Benjamin) has commenced an action in BC. 

Required to make arguments on behalf of the P when the D objects to J.

We are told that D has no business in BC, and that contract was formed in BC does not mean that D was doing business in BC. 

Hypothetically - where could P have commenced an action: BC / China / Ontario.

Ontario D is now claiming that BC court does not have J, or should refuse J. 

Does BC have JS? Well the officer served was served in BC, but is that service on the corporation if you serve the officer? No, is not enough to serve the officer in the J, must have the corporation doing business in BC. So there was no personal service on the corporate defendant in BC. 

For individuals, you can just serve them in the J, but if it is a corporation, then can only serve them in the J if they have a presence in the J. 

So in this case there was no personal service on the D. 

So now want to serve ex juris – so use 13(1)(h) subrule for a tort committed in BC. 

If cannot fit into any of the sub-rules in 13(1) then argue 13(3). 

Is a privity of contract issue – P does not have a choice of law clause in his contract. 

Cannot assume that Sally’s contract covers P.

Even if had personal service in the J, or proper service under 13(1) or 13(3), you still have to consider the RASC test from Morguard (Beals, UniNet, and Muscutt in Ontario).

These say that mere compliance with the rules or service in the J is not enough, especially if is mere transitory presence like in this case. 

Do not have to do the whole Muscutt analysis in B.C., but you have to look at the connections between the action and BC using the Morguard RASC test. 

Should mention Spar Aerospace (and Strukoff), but then say that Marren and UniNet has overtaken it, but should very briefly mention Spar. 

If this case was in Ontario, would go directly to Muscutt. 

Do you have to do good arguable case – only do this when D asserts that the P’s SOC does not disclose a COA. 

Then have to do the FC stage.

The D is arguing Rule 14(6) and asking that the court exercise its discretion. Is important to quote this rule number. 

If J was established by personal service then burden is on the D to show FNC. 

If was service ex juris then the burden is on the P to establish FC.

D has to mention another J, would suggest china, b/c the limitation period has expired there, and the damages will be less. 

Spiliada and Amchem are the main cases. 

Would argue that personal advantage to P to litigate in BC because that is where P is and P is injured and cannot travel easily. 

It is possible that the D would seek a declaration in China or Ontario stating that it had no liability to the P. If P fears that, could P apply to BC courts for an anti-suit injunction?

(This was not intended as part of the exam question)

But there no foreign action yet, and P would first need to apply for a stay in that J, and then have to ask if there is J over the D, ASI is an anti-suit which is an in personum remedy. And P would have to show that BC is a natural forum. 

Could P argue juridical advantages – procedural and substantive. 

Also consider the cause of action, where are the W’s, what is the relative cost of moving W’s, what law will be applied etc. 

Renvoi = the reference back to the law of the countries where the parties are domiciled. 

Is not a scientific exercise of mere counting – must consider what factors are more important, and weigh these factors. 

If come to an equally balanced analysis, then the burden decides who wins, so the burden can be very important. 

Don’t need to discuss limitation periods being substantive or procedural in this case. Tolofsen does not say that all limitation periods are substantive, but does say that if are applying foreign substantive law, then apply the foreign limitation period. Should just mention in this question that if Chinese law is applied then the Chinese limitation period would apply. 
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Recognition and enforcement

Have touched on this already in Morguard. 

We are dealing with in personum pecuniary judgments. 

Assuming that the client has already obtained a judgement, now look at the forum rules for converting that judgement to a BC judgement. 
Territorial sovereignty requires conversion, and then our sheriffs, not the foreign sheriffs will enforce it. 

So the judgement creditor has to convince the local court to recognise the judgement, and allow the judgement debtor to be targeted. 

In order for a judgement creditor to recover, they must convert it to a local BC judgement. 

We could say that we would not recognise any judgement, could also say that would recognise all judgements, but we actually go between and decide which judgements we will enforce, this is what the rules address. 

There is nothing to prevent province from recognising all foreign judgements, and we could say that the judgement does not need to be converted – but that is not the case in BC currently. 

Are two methods of conversion: registration and common law action.

Register the foreign judgement – part 2 of Court Order Enforcement Act. (COEA)

But this method is not available for all foreign judgements, depends on reciprocal arrangements that the domestic province has entered into. 

Will only allow registration if other J agrees to register ours.

This is very easy, fast and cheap methods.

For BC, can register judgements from 

· all provinces and territories except Quebec.

· all Australian judgements. 

· We do not have agreements with very many USA states, only with Washington , Alaska, California, Oregon, Colorado, Idaho. 

· Germany, Austria, UK. 

If cannot register, then bring action in debt, say that the foreign action has created an action in debt, issue writ etc. 

You can do these two options successively or concurrently.

If you cannot register or bring action at common law – then can still commence an action on the original cause of action – the local cause of action does not merge in the foreign judgement. 

Res judicata does not apply to foreign causes of action. 

This third option of re-litigating from scratch is inefficient and so is the last choice, but should remember that it exists. 

Limitation periods are important to actions in debt – limitation period for commencing the action in BC is 6 years i.e. the default limitation period. 

But if you are a BC P enforcing against BC D for BC judgement, then limitation period on the judgment is 10 years – so beware, the limitation for action on foreign judgement is less than on a local judgement. 

COEA also says that the limitation period is 6 years. 

New Ontario act says that the limitation period for all judgements is 2 years – so have to consider the individual province that you are dealing with. 

The cases in this chapter show how the common law and statutes operate. 

Enforcement at common law – except the Morguard stuff – applies to the registration process, the process when you register is different, but the substance is supposed to be the same. 

Morguard has not been applied to the registration process, which is a process that is statutorily managed. 

The rules for conversion and for RAEFJ are:

First, the foreign judgement must be final and conclusive, and 

Second, the foreign court must have had J in the international sense ( according to our definition of what it means to have J. 

“international sense”, is wording that came from the English cases, but we use it.

There are rules for having J in the international sense:

1. The D was served in the foreign J, or

2. The D submitted or attorned to the foreign J, or

3. There was a RASC connection between the action and the foreign J.

After Beals it is arguable that J in the international sense is satisfied ONLY if there is a RASC – but this is not clearly the case. But if you meet one of the first two rules, then may want to argue RASC as well. 

There are defences, but only consider this when the common law rules have said that the judgment should be recognised. Are three defences that sometimes work:

1. First defence is breach of natural justice – did not get day in court, was not fair. Not very often successful. 

2. Fraud by the P – sometimes succeeds. 

3. Breach of forum public policy, penal law, revenue law - sometimes succeeds. 

Beals reviewed almost all of the defences except for error on the face of the record.

An error of law is not a defence i.e. if the foreign court made an error, that is too bad for the D who is about to be recovered against. 

Nouvion

What does it mean for a foreign judgement to be final and conclusive: 

Matter must be res judicata between the parties – they must not be able to dispute the same matter in the same court. 

HL said that on the details of the Spanish proceedings and law in that case, it was possible for the parties to re-litigate the case, which is not the same as an appeal, here they could go back to the same court.

But you can start your action to REFJ even if there is an appeal pending or the time for appeal has not yet expired.

A default judgement is final and conclusive under the common law. 

Can set aside default judgement by courts discretion (Miracle feeds), or can get it set aside as of right if there has been a defect in the way the judgement was obtained. 

But default judgement is final and conclusive for purposes of recovery, if the default judgement gets struck out, then the P has to start again, not reopening the same case. 

So you may want to have foreign default judgement enforced in BC. 

Is another category that is not final and conclusive – family support judgements, they can be varied many times. So family maintenance judgements are covered by special legislation. 

NEC Corp

Highlights difference between common law action and registration.

Shows instance in which it is better to use the common law. This case involved BC judgement and this is the Ontario decision.

The BC P got judgement in BC and the Ontario D was appealing the decision in BC.

The Ontario D was dodgy – the BC P wanted to make sure that the Ontario D had assets left such that P could recover. So made application ex parte to register the judgment. 

But here the statutory method for conversion does make a change to the common law for judgements under appeal – cannot register until appeal time has expired or the the appeal has been decided.

So the P wanted a mareva injunction. But to get a mareva you have to have an action that it will be related to, so here the P started a common law debt action, and then got the mareva for that action. 

The debt action would have been stayed until the outcome of the appeal, but at least the mareva could be issued.

The D argued that it was an AOP to start common law action when registration attempt failed, but court said that it was not an AOP.

This case is applicable in BC. 

Jurisdiction in the international sense (JITIS)
P has the burden of showing that the judgement was final and conclusive and that the court had J in the international sense. 

Can use three methods 

1. The D was served in the foreign J (presence), or

2. The D submitted or attorned to the foreign J, or

3. There was a RASC connection between the action and the foreign J.

These were approved in Morguard.

Presence

The presence is the mirror of the presence required to establish J by serving the D in the J. 

Forbes v Simmons

D from Alberta was in BC visiting sick wife.

He was served while in BC, action in BC, D refuses to pay.

So the BC P has to take the judgement to Alberta to get it enforced. 

BC court was found to have JITIS.

Some judges say that so long as you do not trick the D into coming into the J, then if you serve the D in the J, then you will come within the rule. 

Moore v Mercator Enterprises

Deals with corporate presence.

The rules are the same as for serving the D in the J.

This case gives rules for when determining when the corporation is present. 

Here the D was found to be present. 

Another possible ground for JITIS is domicile or nationality – dicta has referred to this, but no cases have used it as the basis for judgement. But this argument will not work – presence is not shown by proving nationality – for enforcement of pecuniary judgements. So do not even bother making this argument on the exam. 

Voluntary submission or attornment

Have been a number of cases dealing with this, is a simple concept, but cases can get confusing.

In what circumstances will a D be held to have submitted.

If the D appears and defends on the merits – then would have submitted and the foreign court will have JITIS. 

First National Bank of Houston

D seemed to have defended on the merits, and there was a judgement from the Texas court. 

Then the P’s came to have it enforced in BC.

D says that he did not actually instruct the attorneys in Texas to defend. 

BCCA says that voluntary submission is an objective test: did the D do something in the foreign J which we now think amounts to voluntary submission.

What the D thought he was doing, or what instructions were given, is not the key, but must ask if the current court thinks that, by looking at the actions of the D, that there was submission.

Says that in some cases the D may be able to show that he actually did nothing, but not in this case. 

Clinton v Ford

1982 Ont CA case. 

But we take it as stating the common law generally. 

Argument is that D submitted under duress. 

Judgement from SA. 

Judgement debtor owned land in SA, had immigrated to Ontario.

Action was on a SA contract, and the P wanted to recover in Ontario.

Before judgement, the P in SA seized land belonging to the D – kinda like a mareva injunction. 

Then the D was served in Ontario – so P cannot rely on first rule. 

Did D attorn to the SA J?

D filed appearance by mail, and participated further, and D did not contest J of SA court, the P got judgement. 

Should the judgement be recognised?

Final and conclusive –yes

Did the court have JITIS?
Did the D voluntary attorn – said that was under duress after the land was seized. 

D loses, court says that D voluntary submitted – could have argued that the seizure was illegal and that the court did not have J, but if did not make those arguments, then cannot say that it was under duress, especially if you then defended on the merits as well.

That would allow the D to get a free chance to defend, and then still say in Canada that he did not voluntarily submit in SA. 

So the SA judgement was enforced. 

Mid-Ohio

BCCA case 

Result was correct, but not clear if states the law only for BC or for common law generally. 

The case relies on the BC rules of court as the foundation for the conclusion. 

So could say that it is just statutory interpretation and does not apply in other provinces. 

BCCA  was asked to recognise Ohio judgement. 

D was from BC. 

The action in Ohio was on a contract. 

The question was whether the Ohio court had JITIS. 

Was clearly a final and conclusive judgement.

So was the BC D present when the action was commenced – No, was not served in Ohio. 

Was there a RASC – this was post Morguard – consider this later.

Did the BC D submit to the J of the Ohio court?
He got an Ohio attorney who argued that Ohio had no JS, or that should refuse on FC. 

BC D also made technical arguments about the claim. 

BCCA said that as far as BC law is concerned, a BC can appear and argue JS and FC, and if then withdraw, then you have not voluntarily submitted to the J of the court, but if you go further, then you would have voluntarily submitted. 

Before this case the law was that D could only argue JS, but now this case says that can argue FC and still not be considered to have submitted.

Denning always said that if you were arguing inappropriate forum then you would not have submitted. But the contrary view was that if you were asking the court to use discretion then you would be agreeing that the court had J.

In this case the D did too much – and so had voluntarily submitted.

This case was based on rule 14(8) of the rules. This rule said that if a foreign D in BC argues FC we will not have considered that D to have submitted – this is pointless because the foreign court would not apply the BC rule. 

Now 14(8) has been replaced by 14(6.4), but the case still stands, and you also have to worry about the RASC under Morguard. 

Old advice to D was that if were not served there, do nothing, now it is not that clear b/c of Morguard. 
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Are many ways that a D can be found to have submitted to the J.

Mid-Ohio says that can argue JS and FC w/o submitting to the foreign J.

If there is a J selection clause in the contract, then you will be deemed to have submitted to the J. 

But whether you submit is an objective test.

Now consider the RASC test
Morguard was a RAEFJ case – formulated the “Morguard rule” i.e. RASC. 

Was originally a supplement to or addition to the common law rules.

So could still rely on presence or submission, or the RASC. 

Then the RASCT was converted to a constitutional imperative.

It was also, as a common law rule, extended to non Canadian judgements.

Was finally expressly approved by the SCC in Beals. Beals may have converted the Morguard rule into the only rule for JITIS. 
Para 37 of Beals is important. Says that RASC is the test and other factors just support it.

Then LeBel (dissenting) at para 135 is important – says that Morguard replaces traditional categories. 

So seems that RASC may be the only rule. 

But the traditional common law rules are still relevant for their evidence of there being a RASC. 

But what constitutes a RASC for RAEFJ – cannot assume that what is required is the same as for jurisdiction.

Morguard does not clearly say what will be a RASC. 

Must be more than minimal to be a RASC, but there is lots of grey area.

Amchem and Beals provide some guidance. 

Para 32 of Beals says that RASC requires significant connection between the COA and the foreign court. Was the party actively involved, or was it there in only a fleeting way. 

RASC requirement for RAEFJ is between BC courts test for JS and the Ontario courts test for JS. 

Probably need more than one connection.

Braintech v Costia

RAEFJ case about Texas judgement

P got default judgement for defamation against D in a Texas district court.

P then started action in BC for RAEFJ.

D was from BC. 

P was corporation incorporated in Nevada, but was carrying on business in BC, and its principal officers were all in BC.

But for a while P’s technical development activities were in Texas. 

D defamed P by posting information on a bulletin board that dealt with tech stocks.

BCCA said that the P had a brief connection with Texas, but that there was not enough for a RASC – P did not have a reputation in Texas. 
The BCCA borrowed American views and said that this posting was merely transitory and that should not give rise to litigation in any J anywhere in the world.

BCCA suggests that will not recognise the judgement b/c under American law the Texas court would not have had J – that is wrong, we should ask whether according to our standards there would have been a RASC – always the forum that decides whether the foreign court took J properly.

But the point is that sometimes the connection will be too tenuous. 

Mid-Ohio said that making a single contract in a foreign J is not enough, nor is making a delivery. Need more than one connection.

So how do you advise the client who has been served with writ from foreign J. First ask where they were served – that is still a significant connection.

If served ex juris, used to be able to say “do nothing”, but now have to consider RASCT – so c-e the client on the connections between him and the foreign J and the COA and the foreign J.

Can rely on Mid-Ohio and go and argue JS and FC, but will be bold to say that D need not bother defending. If there is a good defence, then should defend, risky to pray that the BC courts will not enforce the foreign judgements. 

If is a truly minimal connection then may be not even worth going and contesting J, because that will cost money, but there are very few cases where there will be such a truly minimal connection. 

Apply BC law when deciding to enforce – do we consider it to be final and conclusive etc. 

If you hire a local lawyer in the foreign J to make arguments, make clear to them that they must not go further than our law allows under Mid-Ohio etc. 

If submission is just a factor in deciding RASC, then could maybe argue that merely submitting is not a RASC – but this will not likely work. 

Defences

The fact that the foreign court has issued judgement and that there is JITIS, that is not the end of the story – there are still common law defences.

Three categories of defences:

1. Exclusionary rules – penal law, revenue law, contrary to public policy.

2. Fraud.

3. Breach of natural justice.

Error of law by foreign court is not a defence. 

We do not want to litigate all the foreign cases – if that is a problem then you should appeal in the foreign J.

These categories are not closed – para 41 of Beals. 

So you can try to make up new defences – “clear injustice”.

Although, despite the crazy fact pattern, none of the defences worked in Beals. 

Beals is the case you go to for the current statement of the defence of fraud, the defence of breach of natural justice, and the defence of contrary to forum public policy. 

Fraud is the only one that was really simplified by Beals – eliminated the difference between extrinsic and intrinsic fraud.

State brewing

Applications of where the defences were raised 

Currie v Macdonald restaurant

Deals with the defences in the context of class action

Always have a slight modification of doctrines when they are applied in class actions. 

Beals

Was clearly final and conclusive

There was a RASC, the property was there, the plaintiffs were there etc.

Can look at the minority judgements to see commentary on defences.

Major considers common law rules for fraud and says that the distinction between intrinsic and extrinsic fraud  is no longer relevant because it is ambiguous.

Extrinsic fraud – went to J issues

Intrinsic fraud – went to merits of the specific case. 

The BC courts were eager to apply this distinction.

Para 51 – fraud going to the J of the foreign court can always be raised. 

Fraud going to the merits is now a defence – you can allege it, but you cannot re-argue the case under this guise, cannot say that the P misled the court about the facts. The allegations have to be new and not the subject of the prior adjudication. 

Must be facts which could not have been discovered with due diligence. And you must plead these facts.

Fraud going to J – English case dealing with litigation in S America, and husband said to wife that it was a particular document, she signed it, and it was actually a document agreeing to J of the foreign court. This had nothing to do with the merits of the case, it had to do with J.

The fraud here is civil fraud, not criminal fraud. The cases do not really deal with mens rea. 

Beals extends Morguard to other countries

Natural justice defence – SCC majority does not vary the common law defence.

Major says that the burden is on the D. With non-Canadian judgements, look with heightened scrutiny to check that the D received fair process – para 59 – in terms of Canadian notions of fundamental justice.

Fair process (para 62) is that which reasonably guarantees basic procedural safeguards such as judicial independence and fair ethical rules. 

What are the basic procedural safeguards normally argued:

· Notice of the claim

· Real Opportunity to defend. 

Breach of natural justice is a defence going to the foreign procedure, not to the merits.

So examine the foreign legal system and its procedural rules. 

Then moves on to the defence of breach of forum public policy – SCC sticks to the traditional view of breach of forum public policy – is available only where the foreign law is contrary to our basic morality or standards of justice.

Cautions that if the forum says that will not RAEFJ b/c contrary to public policy we are effectively condemning the foreign law – likely to offend that J, so should be cautious. 

Majority says that exorbitant damages do not offend forum public policy. 

Binnie (dissenting) agreed that the old common law defences needed tweaking, but says that do not need to develop them in this case. Says that the judgement was in breach of the existing defence of breach of natural justice. 

His judgement gives the most information about the Florida proceedings. 

Binnie says that must distinguish between evaluation of the foreign system generally (procedural rules), and how it worked in the particular proceedings of this case. 

Says that the system overall in Florida is much like ours, but in this case there was no proper notification, and the whole procedure was unfair. 

Binnie also thought that the P’s were not entirely honest in their submissions.

Remember that you apply lex fori in deciding if there was a breach of natural justice, ask if the standard of procedural fairness in this case met our standards of procedural fairness. Comity is not absolute – so if does not meet our standards, then we will reject the judgement.

LeBel said that (para 217 – 218) the impeachment defences (i.e. the common law defences) should be refined. 

Said that there is a single underlying principle that the P must have clean hands. 

Should be a residual category of judgements that are not enforceable because their enforcement would shock the conscience of Canadians.

This would be a convenient argument if you are desperate – is essentially an AOP defence. 

Then you can condemn the result w/o condemning the foreign law – so better politically. 

Stanton
Dealt with the defence of fraud (operative fraud).

Asked to RAEFJ from the state of Utah.

This was an arrears on a family law judgement, so the arrears part was final and conclusive.

She said that her husband was able to make the payment, but he was actually disabled and on WCB benefits. 

J of the Utah court was not in issue. 

So was there a defence in fraud. 

As the law stood there was no defence for intrinsic fraud – BC court said that could not argue fraud on the merits of the action. 

So the judgement was recognised, but now the result would be different because the distinction is now gone after Beals.

So court said that would recognise, but then did not enforce, said that they would stay execution of the judgement as allowed by the COEA – so this was the back door solution that they took. 
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Considering the cases that illustrate the defences. 

Stanton

Even if court recognizes the judgment, they may not necessarily enforce it immediately or ever.

Also the distinction between the two types of fraud is no longer valid.

But in this case the fraud could have been discovered at the time, which is the main reason the fraud argument failed. 

Old North Brewing

Is a contract action, there is a judgment from N Carolina. 

K has choice of law clause – BC law, and J clause, says BC courts will rule. 

Action is still bought in North Carolina – BC D did not submit to the J of the foreign court.

Then P seeks RAEFJ in BC.

D says that the quantum is too high – says that treble damages are against forum public policy.

D also says that foreign court was wrong in applying the law of the foreign J and not the law of BC. 

Was distaste for treble damages as either penal or contrary to forum public policy. Anti trust cases often awarded treble damages. 

There was a statute that said AG could say that such damages should not be recognised. But in this case the AG had not exercised discretion yet, so BCCA said that they had to RAEFJ. 

This surprised many people who thought that the statute was just codifying the common law and that such awards would not be recognised. 

But now most courts in Canada will not hold that such damages are contrary to forum public policy or that they are penal. 

Re the application of the wrong law, the BCCA said that it was up to the D to ensure that the foreign court applied the right law, cannot expect the court or the P to argue your case for you. 

BC courts said that if they were doing it, they would not apply foreign law unless a party pleads it and proves it. 

No Canadian court will apply foreign law on its own. 

Since Braintech we know that big damages are not a reason to not RAEFJ.

Zaidenberg

The Beals decision came down after the trial in this case, but before the appeal, and so the law on fraud and therefore changed.

D borrowed money, secured by promissory note, does not pay by due date, there was an action in NY bought by the P. 

There were choice of law and J clauses – NY law in NY courts. 

D does not appear in NY. 

Lawyer said that did not have to defend, did not realise that the choice of L&J clauses were attronment.

Then action in BC to enforce.

D says fraud. Says was induced to enter K by misrep. 

D says he became aware of the fraud after default judgement was entered. 

But there was a letter D wrote before the DJ, and BCCA said that the letter shows that he knew about the fraud before, and is now just elaborating on it. 

So the above 3 cases are where defences have been argued against RAEFJ.

Currie v MacDonald’s Restaurant

This is RAEFJ from a class action. 

Illustrates the defence of breach of natural justice ( Actually worked in this case. 

Was a claim against McD in Illinois – says that customers have been cheated out of prizes.

Simon Marketing was the firm that did the promotion.

There was an extension of the class to Canada – Canadian consumers were included. 

Notice has to be given to Canadians when do this – such notices were put in French newspapers, McLean’s magazine and USA English publications.

Parsons was from Canada and he did participate in the Illinois action, and there was a settlement but you had to opt out, or else you were bound by the decision at court. 

Parsons objected to the settlement, and was found to have submitted to the J of the court in Illinois.

Currie used the same firm as Parsons, but says that he was not given notice, and he wants to start a class action in Ontario.

So is Currie bound by the Illinois decision?

Is according to our law if he submitted or if he has a RASC.

So can Currie argue breach of natural justice for lack of notice. 

Same judge from Muscutt case – says that Currie is not bound b/c there was a breach of natural justice. 

Says that there will be a RASC if 

1. Are contacts

2. If non residents are adequately represented – were they treated well by the court? 

3. If non residents are given pf including adequate notice.

You cannot opt out if you do not know about it – so notice is crucial. 

Can be a battle about where the class action should take place – how do you decide where to have it – there is no clear answer to this question. 

Currie gives some guidance on how you decide where the class action should take place and when such a judgement should be RAEFJ.

Enforcement of non-pecuniary judgements (NPJ)
Actions on debt are geared to pecuniary judgements.

Hunt constitutionalised Morguard. 

Hunt it is not clear if NPJ’s should be RAEFJ like PJ’s.

Some J’s recognise NPJ by statute, but that is not the common law – how far does the common law take us regarding RAEFJ that are NPJ.

Morguard and Hunt created within Canada a full faith and credit clause – must RAEFJ from other provinces if J was properly assumed. 

Morguard was a PJ.

Hunt was an order for production of documents – this is a NPJ.

Are good arguments for RAEFJ from Canada – b/c of the constitutional argument, but what about overseas judgements.

ProSwing 

Currently on appeal to SCC.

Ont court was asked to RAEFJ that was an Ohio injunction. 

Ont CA said that there was no reason to refuse RAEFJ, but they would not RAEFJ in this case b/c they decided that this injunction was not precise and certain enough. 

NPJ’s are risky because they are not easily calculable like PJ’s. So there may be extra considerations that apply to NPJ’s that do not apply to PJ’s.

So this is an open area of law. 

What about Mareva Injunctions – are they good against the world? 

With E4D the D must tell you where the property is. 

The MI is targeted at the person, not at the property. 

The P will then tell the holders of the D’s assets that they must not allow D to move them. 

So the bank could be in contempt, but will they be bound by the foreign court order, say if the MI was issued by another province or country. 

But worldwide Mareva Injunctions are very rare. 

The phrase RASC is used for RAEFJ and for jurisdiction. But this is confusing because the tests are different. In the JS stage you are considering just the one J, then in the FC stage you are choosing between two J’s, but in RAEFJ you are asking if it was an appropriate forum, but the standard is quite high, definitely more than the RASC in JS, and maybe about the same as the RASC in FC.

Should read the Edinger Blom article – the Chimera one. 

A real uncertainty is whether the old common law bases for JITIS are enough, or do you have to always consider RASC. This question is left open in Beals. 

In exam apply the CL rules the RASC but argue that Beals left it open as to whether the old common law rules were enough. 

There are also statutes that deal with RAEFJ – COEA.

COEA is straightforward. The judgement creditor from a reciprocating state can apply to register the judgment. 

The registered judgement creditor must notify the D that the judgement has been registered. 

The D gets 30 days to object. 

The objections are on CL grounds, the foreign court did not have J etc. 

If you miss the 30 day period then the judgement is automatically converted. 

In some cases, like Stanton, that have said that will recognise the judgement, then make it payable by instalments over a long time. So is better to do the registration method so the judge cannot specify long payment period – well I think you can, if P applies for garnishing order.
Can also register arbitral awards. 

There are also two other statutes, but they have not been proclaimed. 

Enforcement of Canadian Judgments Act

Uniform enforcement of Canadian Judgements and Decrees Act

We are waiting for the other provinces to enact similar legislation, do not want to disadvantage BC D’s. 

Then there is a family law state which is in force. 

Interjurisdictional support order act

Choice of law

Must take this into account when you decide where to sue. 

First stage is a pure recognition factor stage – after you hear the facts of the case you will ask the client whether there are circumstances in the case that might permit the application of some other law. 

Should think about applying foreign law bearing in mind that will have to research their law to determine if the their law is different to that in BC and whether it would help your client to apply that law. 

If their law is the same, then will just apply local law.

The foreign law must be relevant and applicable and must help your client in some way. 

Then still have to decide where to sue, and which law that court will be inclined to apply. 

The basic choice of law process is applied in Chapter 9.

Read chapter 9 very carefully – it explains choice of law clearly. 

Edinger agrees with all of Chapter 9, except their conclusion on Renvoi.

Proof of foreign law

Assuming that you bring the action in BC, but want to apply the law of another J, then you have to plead and prove the foreign law by using foreign experts. If you do not do this, then BC court will do what the N Carolina court did in North Brewing, and just apply its own law. 

In the absence of proof of foreign law the court will presume the foreign law is the same as BC law – this is not really a presumption, although some call it so, it is just a legal rule. 

This rule allows the parties to engage in conspiracy of silence – and both say nothing. 

In the real case underlying the exam from last year, we did the example in class, the P wanted Australian law to apply – so she engaged in conspiracy of silence, and the D realised that there must have been benefit in applying Chinese law. Then the court only had the D’s evidence of the Chinese law and so the P had to address the Chinese law as presented by the D. 

Foreign law is treated as fact, so cannot rely on other BC cases and what they say NY law is XYZ. In each case you have to reprove the NY law. Have to get an expert – who is someone who actually practices the foreign law in question. Must be a practitioner who is called as an expert witness. 

Amosin

FCA case that deals with Liberian law which Canadian statute said had to be applied. 

But neither of the parties pleaded or proved Liberian law. 

The ship’s crew members who jumped ship wanted the benefit of Canadian law – so the court applied the presumption of Canadian law – but do we apply all Canadian law – do we apply the Canada Shipping act and Canada Labour code? Said no. Gave a test for deciding what law too apply – said that will apply only the general parts of the Canada Labour code, not the specific parts. 

Edinger says that this test is not very helpful. Hard to distinguish between general and specific law.

But this case is useful if you want to ignore part of the law of Canada when you are in situation like this. You can argue that that part of the law is specific and so should not be applied. 

Edinger says that should apply both the CL and statute law. 

But then there will be statutory interpretation
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Marriage choice of law rules

With increasing mobility and immigration and the differences between legal systems makes marriage contentious. 

Choice of law is an area in which characterization is very important – juridical categories – contract tort family property etc, and then have sub categories. 

The common law COLR demonstrate the traditional J selection method that applies in Canada, and the method is also used by the civil law, although the USA has a different system.

Marriage is a good category for demonstrating the method. 

The choice of law rules for marriage are not yet settled, and scholars disagree. 

We should think about the merits of the rules – how can they be improved?

Marriage is a contract, and the COLRs have some similarity to those in contract, but there are differences for marriage contracts.

The contract of marriage creates a status in the parties to the contract. This status is supposed to be good against the rest of the world. A limping marriage is one not regarded in all legal systems – if you go into a J where it is not regarded, then you will be no longer married.

What are the policy objectives – ex post facto rationlisation of the CL rules. 

Need for certainty, predictability and uniformity. 

Need to meet the expectations of the parties. 

Social and moral concerns of the forum with the institution of marriage. 

The current COL rules are fairly certain, but they are not all settled. 

These rules were formulated by English courts in the 1800’s. But the CL courts were making these COLR for marriage, and they did not have a long history of dealing with marriage which was previously handled by Canon law courts. 

Question of the validity of a marriage – are the parties validly married to each other? 

Issue arises on petition for divorce, nullity, declaration on status, but also in succession, tax, immigration, tort, contract. In all of these instances you may need to know if parties are married. 

A single set of COL rules for marriage are used for all of these instances.

One party will say that they are not married because of X defect in the marriage. There are lots of possible defects, and you can argue more than one:

· Notice

· Witnesses

· Licenses

· Registration

· Nature of the ceremony – civil / religious

· Proxy

· Parental consent – this is a defect about which there is still controversy. Was a case where French law had higher test for parental consent than English law did, and if not met then the marriage was void if you were under 30 years old on the date of the marriage. 

Things above this – there is case law saying that these deal with formal validity.

Things below this – case law says that the things below this are essential validity defects. 

· Age

· Consanguinity – relationship by blood

· Affinity – relationship by marriage

· Status

· Consent

· Sex

· Numbers.

So should there be a single COL rule for all defects, or different rules for different defects. 

We have abandoned the single rule approach, but have not decided how many COLR we will have. 

Two major categories – must be formally valid and essentially valid. Different choice of law rules for formal and essential validity. 

But there are some special rules for special cases – so have between 2 and many rules. 

So what would be the appropriate COLR? Consider connecting factors, geographical, domicile etc – allows the forum whose law to apply. 

Here are 5 possibilities for a COLR for marriage

1. Use the law of the forum.

2. Use domicile as a connecting factor – may be a ante (pre) nuptial domicile and post nuptial domiciles

3. Where is the matrimonial home.

4. Could use the place where the ceremony occurred. 

5. Could use nationality of the parties. 

So all defects are either formal validity defects or essential validity defects. 

Formal validity is governed by lex loci celebraniz (sp?) – where the ceremony took place, and that is the law that applies.

That is just a question of fact – where were they when they got married. 

Also have to match your classification of the defect to the rule that will be applied i.e. must be a law dealing with that defect.  

Essential validity defects – governed by the dual domicile rule OR by intended matrimonial home. So when have classified as essential validity, then have to pick which of these two rules will apply.

The dual domicile rule is the main rule, most often applies. 

Dual domicile rule = the forum will consider what the domicile of the husband was on the day of the marriage, and what was the domicile of the wife on the marriage day. 

[Can have different domiciles before and after (Domicile of dependency abandoned in BC)].

If they have the same domicile, then that is the J whose rule applies.

The intended matrimonial home rule asks where the parties made their matrimonial home.

All of the cases on the list are essential validity cases. 

The cases discuss the choice of law rules but never decide on either of these two rules for all purposes – they do it case by case – so we can argue both rules depending on what suits us. 

The division into FV and EV occurred in 1861, it was 1857 that CL courts got J over marriage. 

Brook v Brook

HL said that there was not just a single COL rule for marriage. 

Before this it was the law of the place where the marriage was celebrated that was relevant. 

So just had to find a place to marry the parties, and then had a valid marriage. 

The USA generally still uses this rule. 

In Brook v Brook, his first wife died and then wanted to marry his sister in law – England said that this was affinity defect, could not marry her even if your wife is dead. 

So he saw that it was OK in Denmark, so they got married there. 

Then in later litigation the validity of the marriage came into issue. HL said that they would change the rules – lex loci celebranioz is no longer the rule for defects on EV, only for FV.

Said that EV defects are to be determined by either the law of the domicile or the law of the matrimonial home. 

In this case both of the two new rules pointed to England, so HL did not have to choose between the rules. 

There is a theory that it is preferable to uphold the marriage than to adopt a COLR that will mean there is no marriage. So will probably adopt the one that results in the marriage being valid. 

Narwal

Immigration case.

Competition between dual domicile and intended matrimonial home rules. 

In 1983 the wife arrived in Canada as the fiancée, then got divorced in 1986, then she moves in with in-laws, then she agrees to marry the brother of her first husband. They get married in England, they are both citizens of India. The wife is a landed immigrant in Canada. 

Question is whether the marriage to the second brother is valid for the purpose of immigration. 

Argument is that it is a sham marriage. 

The husband is a resident and domiciled in India.

She is domiciled in Canada. 

The initial decision was that the dual domicile rule applied – ATB said that if the dual domicile rule applied, then marriage was invalid b/c were prohibitions based on affinity in India.

Canada had no such affinity rule. 

FCA said that the test should be the intended matrimonial home test. Even though he had never been to Canada, FCA said that they intended to move to Canada and unless the court found it to be valid he could not be sponsored by his wife i.e. he did not have a wife. 

So this case uses the intended matrimonial home rule – and shows that it is just where you planned to live, do not need to actually have lived in that home yet.

Subjective intention of the parties is what defines the intended matrimonial home. 

This case confirms the theory that courts will try to uphold the marriage. Here there was a child in Canada who the father wanted to be with. 

Still considering the question of which COLR should apply. Depends on the defect.

Sangha 

Defect of impotence.

Considered rules for nullity.

This is different to inpersonum J for pecuniary judgment, this is J to determine status.

There was a ceremony that complied with BC law.

She was domiciled in BC, he was probably domiciled in India.

A week after the ceremony – he left.

She says he was impotent, and so she wants it declared a nullity.

Does impotence go to capacity to marry?
Clear that capacity to marry is a question of EV. 

Discussion on the possible COLR is important – conclusion less relevant. 

Huddart goes through the contenders for the choice of law rules. 

There was no evidence from him – no foreign law was pleaded or proved. 

So Huddart applied BC law – Mercury Bell case said that should do this when no foreign law is proved. 

This case makes it clear that there are choices when it comes to choosing the COLR for validity of marriages

Lack of consent

Is possible that the marriage is not valid b/c there was no consent. 

There are few cases on this that deal with the conflicts issues, although lack of consent is often argued, 

There are lots of ways in which consent can be vitiated:

· Duress

· Mistake as to nature of ceremony.

· Mistake as to identity.

· Mistake as to character of other person.

· Fraud

· Mental illness

· Drunkenness – Davison v Sweeny

· Mental reservations.

One or more may be available depending on the legal system. 

Should the same COLR be used for each defect?

If COLR points to a legal system with a lower standard than that of the forum – say for duress – then will the forum apply the foreign law, or say that it is contrary to forum public policy. 

Szechter v Szechter (1971 English case)

Hard facts make bad law.

Polish citizens that got to England.

She was Jewish and was saved by the Szechter family – then was arrested and put in polish prison, and she was dying from the cold and its affect on the injuries she got as a child when she was thrown out of the train.

So the father Szechter divorced his wife and married the girl in prison, then she will be released and can take her out of Poland. 

Intended to go to Israel, but actually went to England. 

Then there is an issue about the validity of the marriage.

Now he wants to get back with wife #1 – so wants to declare marriage #2 to be void b/c the consent of the wife was vitiated by duress. 

Judge wants to find the marriage void. 

COLR is the dual domicile rule – points to Poland. Was evidence that polish law would void the marriage. 

Then judge says that for duress to succeed you need to show that party had their will overborne by genuine and reasonably held fear of immediate danger to health for which the party is not them self responsible.

This is a statement of the English standard for duress, and judge said that this is similar to the polish standard. But what would he have done if the polish standard was lower – would he have said that was contrary to forum public policy???

Vervaeke v Smith (1982 HL case)
Lack of consent due to mental reservation.

Validity of marriage ceremony in Italy in 1970.

She now wants a declaration that she is validly married to him now. 

Smith, in 1937, got married to a Russian lady in shanghai.

In 1946 he divorces the Russian. The divorce decree was issued in Nevada.

In 1954 Smith gets married to V.

V is a Belgian prostitute in England who keeps getting deported.

She wants to get married so cannot be deported – finds Smith, and he agrees to marry her for 50 pounds and a ticket to SA. 

Then he disappears. 

She stays and works in England. 

She then goes to Italy and meets up with her high class pimp, then she marries him (Messina) in 1970, and then he dies on the wedding night, and leaves property in London. So V wants to be validly married to the pimp. 

English court appointed a person to investigate. 

The validity of the marriage to Messina depends on the marriage to Smith. Is Smith still alive? Well, not any more, but he was in 1970 at the time of her marriage to Messina. 

She says that that marriage to Smith was not valid.

Said she had mental reservations – did not intend to get marriage and did not know it was a marriage ceremony. 

Conf1116
Where considering Vervaeke v Smith

Case in which Smith (he) was married twice, once to the Russian, and then to the Belgian women.

She wanted to have marriage to Smith invalid, so that marriage to Messina was valid.

Wants to be Messina’s spouse so that she can inherit.

So needed to have been single status at the time she married Messina. 

There had been no legal end to the previous marriage, no divorce, and Smith died only subsequently to her marriage to Messina.

She tries to rely on two grounds.

First ground was that Smith was still married to the Russian women at the time he married Maria (who is the one that now wants the inheritance).

It was found that there was a Nevada divorce between the Russian women and Smith before Smith married Maria.

So if the English court would recognise the Nevada divorce then Smith was single at the time he married Maria, and then Maria would only be able to argue lack of consent, did not know what ceremony was about, never intended to marry. 

English CA considered the validity of the Nevada divorce, did that court have J which the English courts would recognise – remember this is not a pecuniary judgement, this is recognition of foreign divorce question.

In Canada look at the federal statute, The Divorce Act, which tells you the rules for recognising foreign divorces. There are very few foreign divorces that Canada does not recognise.

This case gives the CL position on recognising foreign divorces. 

English court would recognise the divorce if was obtained in domicile of the parties, and during this time wife had domicile of dependency, so what was his domicile at that time. 

But sometimes hard to know where the husband was, like in this case, cannot determine his domicile at that time.

So made alternative rules – so then would say that would recognise divorces recognised by the domicile of the parties. 

Then said that this was still too limiting, so made a third rule, the Indyca (sp?) rule.

Indyca v Indyca (HL) – said would recognise divorce if parties had RASC to the J that gave the divorce. 

So could ask if either he or she had a RASC to the J of the divorce.

In Smith case they recognised the divorce from the Russian women saying that she had a RASC to Nevada at that time. Note that they could not find the Russian women at the time of this litigation, just knew that she was in the USA, and that in the USA there is a full faith and credit clause which requires states to recognise judgements from other states, so England said that it would recognise the divorce. 

So there are some common law rules for recognising divorce in addition to the divorce act. 

So Smith was divorced from the Russian women, and so was single when he married Maria.

So could Maria invalidate the marriage to smith on the grounds that it was a sham marriage?

It will be a sham marriage b/c they never planned to live together, and they did not ever live together. 

Did not have an intended matrimonial home, so could not consider that rule.

Dual domicile rule – what is domicile of each party just before the marriage? 

Smiths domicile was England. Where was Maria domiciled? HL never discussed this, just assumed she was domiciled in England, but she had presence in England and wanted to stay in England which is why she was marrying and Englishman, so she may have been domiciled in England. But they assumed she was domiciled in Belgium, so what did the law of Belgium say about sham marriages. The law of Belgium said that sham marriages were not valid. So then Maria would get the English property. But the HL decided that on the grounds of forum public policy they would recognise it, b/c you cannot play games with marriage in England, if you say you will marry someone we assume you are serious.

HL did not want her to get the property – kept using the word “sordid”.

So now the rule is that sham marriages are valid.

Fraud and mistake of identity are still available, but public policy says that sham marriages are valid. 

But Lord Simon did not want to use public policy, he rather made new COL rule to deal with this kind of sham marriage. Lord Simon decided that the appropriate connecting factor (e.g. dual domicile rule – one that points to J) is that the party never intended to be married.

Said that there should be new COL rule for “essential validity” – says that matters of capacity and reality of consent should be dealt with by a new COL rule.

Defect is lack of reality of consent, and that should have new COL rule, and that no reason to apply the dual domicile rule.

Would apply LLC, or use law of territory with which the marriage has the most RASC. 

So we divide marriage defects as going to essential validity and formal validity.

Dual domicile rules – consider domiciles at the moment of the marriage. 

Intended matrimonial home test – could be just intended, do not actually have to live in the matrimonial home.

Vervayake says that can create special rules for particular defects.

So the approach is as follows:

What is the juridical category – marriage!

What is the sub category? – essential or formal validity?

What is the defect

What is the COL rule for that defect – can look this up.

Then follow the connecting factor to the right law.

Connecting factor will be domicile etc. Look at the wife’s and husband’s ante-nuptial domicile and see if they had capacity to marry etc. Else consider the intended matrimonial home, and then consider whether that J would consider the marriage valid. 

In Canada you would have to look at the marriage act and see if the statute recognises the marriage.

Then also have to consider the common law rule about age – is very low, like 10 or 12 years old. 

There is nothing in the federal marriage act regarding age. 

But the PGL does specify an age.

Solemnisation (formal validity) is PGL, and that deals with the requirements of the ceremony.

And PGL will have prohibition on the marriage commissioner and say that they should not marry people under 16 for example. So via the power to regulate the ceremony the PG actually specifies the age at which have capacity. 

Dual domicile is arguably the appropriate rule for laws decided to protect the parties e.g. age at which can marry, should apply the rules of the culture that they came from. 

Intended matrimonial home is better for post ceremony defects – that is where they had the strongest connection at the time those defects arose.

In all the CL J’s you should argue for the CL rule that best suits your client. Hard to predict which rule the court will choose to apply. 

In some cases, like in Brook v Brook, it may make no difference.  

Pugh v Pugh (p882 of case book).
English case, Austria was where the wife came from.

Had to determine the domicile. 

He is domiciled in England. 

Question of the validly of the marriage, there was a ceremony and that was clearly valid. 

Only possible defect was one of essential validity – age. The wife was about 15 and he was about 30.

Age is a matter of essential validity.

Dual domicile rule was used, did not even consider the intended matrimonial home rule. 

So what did the law of Austria say about age in terms of capacity to marry? ( the wife was old enough under Austrian law. But the law of England had statute that said no person has capacity to marry another person under the age of 16. So he did not have capacity to marry her b/c she was under 16.

So have to consider each of their laws and see if they both have capacity to marry each other. If just one party lacks capacity, then will be invalid. So the dual domicile rule is tough b/c have to apply two sets of rules. 

Consider if they were first cousins, if law of England says OK, but Austria says no, then cannot marry. Have to consider the law of the domicile as it acts on the parties in question. 

Age is thought of as personal, but here it was in relation to someone else.

Depending on the conflicts rules of Austria, the marriage may or may not be valid, since in civil law it is probably nationality as a connecting factor, so Austria would look to the law of England for the husband and come to the same conclusion and find that he has no capacity. 

Must not assume that the conflicts rules in other legal systems are the same as ours.

If COL rule for marriage was Lex Loci Celebrationis then you could go and get married somewhere else, but that is no longer always the rule, rules will be dual domicile rule or intended matrimonial home rule. 

Generally – where the CL uses domicile, the civil law uses nationality. 

Is a statute in Australia that says do not allow same sex marriage, and that Australia will not recognise same sex marriages from other J’s regardless of what the COL rules would otherwise apply.

In the Smith case they said that the lack of consent was not made out, but there are other instances in which lack of consent will vitiate the marriage e.g. duress. So must ask the reason for the alleged lack of consent. 

Polygamous marriages

This is more common than you would think. 

When people come from other countries that allow polygamy then have to deal with this. 

Are four questions

1. What is the definition of polygamy – do not do it by counting?

2. What are the COLR for determining capacity to enter into polygamous marriage?

3. What consequences flow from a determination that a marriage is polygamous?

4. Can a marriage once polygamous become monogamous?

Re Hassan

Deals with #3 and #4 – consequences and conversion.

Is a good case because cites many relevant cases

But first look at #1 and #2. 

Question #1 ( it is the forum that decides when a marriage is polygamous. 

Lee v Lau was an English case that had to decide if Hong Kong marriage was polygamous or monogamous.

(Polyandry is when have one women with multiple husbands).

So monogamy is one spouse for one spouse to the exclusion of all others. 

The court will get expert evidence about the legal system from which the parties come to determine what the law of Hong Kong permits w.r.t. numbers. 

If the forum finds that the other legal system permits the husband to take other women (legally – regardless of what they label it), then the domestic court will find it polygamous. 

In Lee v Lau the husband was allowed other women, so that was polygamous marriage.

Hyde v Hyde gave definition of monogamy, said one for one to the exclusion of all others. They were Mormans married in Utah, then he abandoned his wife and wanted a declaration that he had capacity to get married again, so essentially he wanted a divorce. HL said that under Utah law he would have been allowed to have multiple wives, and so that would have been a valid polygamous marriage, so under #3, what consequences flow? HL said that he was validly marriage under their laws and so could not get married again, he did not have single status. 

And this is still the CL, he could not get matrimonial relief to parties of polygamous marriage in England. 

At the time of Hyde v Hyde they CL had just got J over marriage, but HL did not know how to deal with giving relief when there were multiple wives. 

So is possible for parties to have polygamous marriage (with formal and essential validity) and we in the CL will recognise it as a valid marriage, and will operate as a marriage for all purposes apart from the dispensing of matrimonial relief (decree of divorce, decree of nullity, matrimonial support). 

This has been modified by statute in some places – so can make support orders for wives of polygamous marriages. 

BC has no such rule, and Hyde v Hyde may still govern. 

But all children will be legitimate, and can all inherit. And all the wives have married status, so cannot re-marry.

But can a polygamous marriage be converted - #4. If can convert it then you will be able to get matrimonial relief. CL decided that could modify Hyde v Hyde by finding that a polygamous marriage had been converted to a monogamous union. 

Re Hassan v Hassan 
Were both living and domiciled in Egypt when they got married in Egypt.

Was a polygamous union – the law said that the husband could take other wives. 

But he in fact only took one wife.

Polygamy and bigamy are both criminal offences in Canada. 

Then he moved to Ontario and was domiciled there. So then lost the capacity to take other wives.  Since he lost this capacity, and only had one wife at that time, his marriage was converted to a monogamous marriage. So now matrimonial relief is available, so she was able to get matrimonial relief. 

So lots of matrimonial relief cases are solved by conversion to monogamous marriages. 

Acquisition of domicile is not the only way to convert, it is just the most common way.

Conversion is contingent on only have one spouse before get domicile here. 

If only have one wife, and domicile was still Egypt, but then Egypt changed law and said could take no more wives, then would say that was converted.

Was a law in some countries that said that if first wife had son, then could not marry again – we would recognise this as a converted marriage. 

Cannot convert back – the conversion technique is just designed to give matrimonial relief. 

So we must be able to identify when the marriage is polygamous, and what the consequences are. 

There are some BC cases that address the issue of capacity to enter into polygamous union, question of essential validity – DDR or IMMHR. So what would BC court do if you went to Egypt and go through a ceremony of polygamous marriage, then come back to BC, and want a declaration on the validity of marriage – assume old enough, were single before, were not related by marriage or blood, you gave consent, and was formally sound. 

But what about capacity b/c were domiciled in BC and so had no capacity to enter into polygamous marriage, which COLR would the BC court apply? DDR or IMMHR. What COLR should apply to determine the validity of the marriage? What factors would influence the courts. 

What rule should be applied for capacity to enter into polygamous marriage, is it DDR or IMMHR ( the actual facts of your matrimonial life would make a difference, if you were domiciled here and were only away for a short while, then may say it was invalid. But if you had stayed there for longer, like over a year, then that may make a difference, and court may apply the IMMHR. It may also depend on the reason you want to know your status – what relief do you want. The court will make its choice based on the circumstances of the case. 
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Been considering marriage – must be formally valid and essentially valid.

Have considered essential validity COLR.

There is no single rule, could be DDR, IMMHR, and depends on the defect, but do not have definitive answers on which rule applies, so can make arguments based on what suits you. 

Now consider formal validity COLRs.

Marriage must be formally valid (and essentially valid).

Nothing mere about formality of marriage. 

CL rule is easy ( formal validity is governed by Lex Loci Celebranionis (LLC) – law of place of ceremony. Easy b/c know where the ceremony occurred. 

Is easier than determining domicile or IMMH. 

Where ceremony occurred is a question of fact. 

Marriage on ship, consulate, by proxy, can still be a bit confusing when apply the LLC rule. 

LLC used to be the only rule, but is no longer exclusive. 

Marriage will be formally valid if complies with LLC, that is always sufficient, but now there are exceptions to the rule and may be valid even if was no compliance with local laws where the ceremony occurred. 

Exceptions were developed during and after WW2. 

Common law marriage exception

Common law marriage concept was exported from England to the colonies. 

Could just say that you wanted to be married, and you would be. This method was not used much up until WW2. But then there were lots of prison of war and refugee camps, and people in these enclaves got married and wanted their marriage recognized. 

English courts said that they would recognize these marriages in certain circumstances. 

Would be OK if compliance with the local law was either impossible or could not reasonably be expected ( then will be enough for formal validity if just agree to get married. 

If you tried to comply with the local law, by failed, then you marriage would not be valid, b/c the fact you tried means that it was reasonable to comply with the local law.

So it must be clear that it is not reasonable to expect the parties to comply with the local formal requirements. 

There have been cases even since WW2 in which courts have relied upon this rule. 

So it all comes down to circumstances at the time of the marriage.

Renvoi is the second exception 

Renvoi is when look at the whole law, not just the internal law of the J which our COLR point to (See definition in the law dictionary).

We need to know how it works so can avoid it if necessary. Many people use it by accident. 

This is often thought to be a difficult concept.

The Renvoi exception to the common law requirement for formal validity arose from the polish marriage cases. 

Have the LLC, say from Italy, and the parties fail to comply with Italian formal marriage ceremony requirements. Assume not able to use common law exception – not impossible to comply with LLC if they had tried. 

Consider an area of law, say tort – then have COLR and domestic law.

Same for marriage, have domestic rules, and then COLR. 

Here the ceremony was in Italy, so we look to domestic rules for marriage in Italy. Assume that Italy requires both a civil and a religious ceremony, but assume that in this case there was only one not both – so under Italian domestic law it was formally invalid. But look at the Italian COLR, ask what law would Italy apply knowing that the parties were from overseas – Italy may say that look at the law of the nationality. Italian law may say that regardless of who is getting married, whenever you consider the law that applies, it is always nationality. And so “domestic law” only applies when it is Italians getting married in Italy. 

So, say they are nationals of Poland, then the Italian court will ask whether the formal efforts made complied with the law of Poland. 

This is partial Renvoi – says that look at their conflicts rule and apply whatever law their conflicts rule says should be used. 

If the COLR points to a third country (Poland), then that is a transmission. If COLR points back to Canada, then it is “remission” i.e. to the forum. These are the only options if are using partial Renvoi. 

If had been a transmission, then must ask whether in fact there is formal validity as required by the country, and if is a remission, then must ask whether is valid under the law of the forum.

We are not asking “what the Italian court would have done”, we are just asking what the COLR is for Italy. 

If the COLR in this case had actually been that if married in Italy then apply domestic law (as opposed to law of nationality), then that would not help, in other words, if Italy had used LLC like we do, then that would be it, and there would be no second chance to uphold the formal validity of the marriage. 

Formal validity of wills and marriage have this partial renvoi option – this is because courts often want to uphold the validity of wills and marriages. 

So there are three chances to uphold the formal validity of the marriage: LLC, common law, renvoi. 

If Italian rules had been more than nationality, say they say you could use nationality and domicile, then you could try both of them, and get an extra chance.

But the essence of partial renvoi is that there is only a single transmission or remission. 

The common law COLR is always stated as “the formal validity of …. (marriage, contract, will etc.) is governed by the law of …..(LLC, LLD, etc.)”. This wording itself refers to the law, but does not say if it is referring to the domestic rule of that J, or the conflicts rules. Normally (99%) referring to the domestic law of the referred to J ( you domesticate the facts, assume that is all occurring in the J referred to.  When you look at the domestic law, then you are not looking at the COLR of the J. 

The method of domesticating the facts is sometimes unwelcome, requires you to make unusual assumption – but if you do domesticate the facts, then you will not actually apply renvoi, b/c will just apply foreign law assuming that the factual transaction occurred there. 

It was when the courts did not like the result flowing from domestication of the facts that they rather looked to the COLR of the J, so that they could be pointed somewhere else. 

Do not use Renvoi in contracts, although maybe in torts. 

You domesticate the facts after appling the forum’s COLR – says that we must consider the LLC of Italy, OK, so domesticate the facts and apply Italian law assuming that they were Italians who got married in Italy. 

So when you get the expert, ask him “what is the Italian law so far as it applies to Italians i.e. what is the domestic law of marriage”. 
Should be careful what questions you ask, you may or may not want the whole domestic law to apply. First find if the domestic law suits you, b/c that is the law that will apply 99% of the time. 

“Domestication of facts” is the primary rule for all situations i.e. marriage, tort etc. 

Question that you should not ask the foreign expert is “how would an Italian court handle this case”, then will be liable to full renvoi b/c the expert may say “oh, well the Italian court would look at the whole BC law (incl. COLR) and then if the BC law references back to Italy, then they would apply Italian law” ( This is what would happen in our case i.e. in BC the COLR is LLC for FV of marriage, so Italian court would look to BC law and then be referred back to Italian law, and then end up applying Italian law, but that is the whole thing that we are trying to get away from i.e. we do not want LLC to apply, that is why we started the whole renvoi pitch. So do not ask the expert “what would an Italian court do” b/c then there is a risk that he would say that they would look at BC’s whole law. 
Summary of partial renvoi

Is useful as an alternative rule to the primary choice of law rule when the forum wants to uphold the marriage or will etc. 

Is a two stage process when the forums COLR points to another forum, Italy in the case above. 

1. If apply domestic law (by domesticating the parties) and that succeeds then OK.

2. But if domestic law fails you, then can look at COLR of that country, and then do a single reference to some law (and then domesticate the parties to that law), as determined by that COLR. But first try the domestic law.

Formal validity of contract, we have alternative rules: proper law of the contract, or the law of the place where the parties enter the contract, so there are alternatives and renvoi does not apply in contract. 
Now consider total renvoi:

Is more complex than partial renvoi. 

Must know how to avoid it. 

If are not careful of questions that you ask the expert, then will fall into total renvoi.

Forum is BC, BC’s COLR points to another J, what if instead of asking expert to tell you about domestic law of that J, you ask “how would Italian court solve this”, then BC court pretends that it is an Italian court, as advised by the Italian court. And assuming that Italian court is dealing with this exact case i.e. BC people etc. Italian law may say that apply Italian law – that would be the easy option. 

Italian law may say, would apply polish law, then apply that – so this is the same result as would have gotten with renvoi.

But if Italian law says that “apply law of nationality, but we look at their conflicts rule” then Italian court would look to the conflicts law of Poland (assume that the person litigating in BC is Polish), and may consider if they have a rule of Renvoi as well. Then start the up and down process. This occurs when Italian court says our COLR looks at COLR of the other country. 

The civil law J’s do not have total Renvoi, they only have partial renvoi. So will not have inevitable circle with a civil law J – it will stop when they apply the single remission or transmission rule. 

Mannitoba Law Journal Vol 14 p35 – Edinger wrote article about it. We should not read it for the exam, but must know that you must be careful to ask the expert the right question – must ask a specific question if you want to use partial renvoi – ask “what is the domestic law, and what is the COLR”, do not ask “how would Italian court solve this problem”.

When would a court want to use total renvoi? If want uniformity, then we should do what they would do. But this does not work in practice, you cannot do what the other court would do b/c we are always applying our own procedural law. 

The English cases pay lip service to total renvoi, and say that partial renvoi is bad and is a civil law doctrine, but when you read the reasons for judgment carefully, you discover that 99% of the time the approach actually taken, and the result obtained is the same as would be under partial renvoi i.e. net effect is the same as looking at foreign domestic law, then their COLR, and then do single remission or transmission. There has never been a case in which have gotten into the inextricable circle. 

Re Anneslie (sp?) is a case that comes to the partial renvoi result. 

There are some statutes that incorporate renvoi – PPSA is PGL that used to, but no longer does.

The Wills Act in some J’s, although not BC, deliberately excludes renvoi. But then the statute gives options for different COLR that can be applied, and says that only the domestic law of those J’s can be considered, but that is fine, then do not need renvoi b/c the will is most likely to be valid by one of those many options.

So we can rely on partial renvoi as an option when the marriage or will etc is invalid according to the foreign domestic law. Renvoi could be an option in tort. 

High court of Austrailia in the Nielson case used partial renvoi as a COLR. Said that if the foreign J would not have applied their own domestic law in the case, nor should we. 
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Choice of law rules

Need to know COL rules for K and tort so can decide where is best to commence the action.

Chapter 12 is a good one to read in full, but for this course we will focus on Tolofsen v Jensen and the notes that follow it. 

The beginning of Chapter 12 gives the old cases, McClean v Pettigrew, and the Phillips case.

Those cases give the law before Tolofsen. 

There was a double barrel COLR, would consider BC law and the law in the J in which the tort occurred. This was to the advantage of the D, gave a second chance to find a defence in either of the laws. 

Applying law of forum not a bad idea, sometimes act will give rise to civil and criminal liability ( don’t want to apply foreign penal law, and easier to just apply one set of law [but there will be two sets of proceedings anyway!].
But then in 1994, the SCC considered Tolofsen – was a tort case.

We considered this earlier for the substance v procedure discussion. 

There was a companion case decided with Tolofsen ( Gagnon. 

In Tolofsen the car accident occurred in sask. Location of tort not in issue.

BC driver and 12 year old son, then when son is 18 he wants to sue. 

P wanted to use BC substantive law (avoid the sask. gratuitous passenger rule) and BC procedural law. 

Also was more convenient for P to litigate in BC. 

SCC judgement from LF, said that should modernise the COLR for tort – order and fairness must prevail. Says that order was more important than fairness. Morguard (only 4 years before) was more focussed on fairness, at the cost of order, says Edinger. 

LF says that should apply the same choice of law rule in all J’s, then if act occurs in particular J, then result of the litigation will be the same regardless of where it is litigated. Will prevent forum shopping. 

So wanted a COLR that would satisfy the constitution concerns that must have a COLR that selects law that has a RASC with the conduct of the parties. 

So what is the new COLR – is simple in theory, just says that apply the law of the place where the tort occurred. Lex loci delictii. 

LF promotes this rule as one that will promote order, and fairness, and that will fulfill the expectation of the parties etc. 

But, says Edinger, this is the COLR that produced uncertainty in the USA, and so the USA abandoned it in favour of governmental interest analysis. 

So kinda strange that we adopted a rule that USA said was so bad it should be thrown out. 

But Australia also uses this LLD rule, some USA states still actually use it, England is different b/c affected by the EU now. 

Even LF admits that some torts are not easily located – e.g. defamation on internet, products liability, conspiracy.

Any tort in which the elements of the COA can be located in more than one J will be difficult to apply the rule to. Car accidents and assault is easy.

So is there a rule for locating the place of a tort for COL? NO. 

Moran was expressly created for purposes of JS. Moran does not require the tort to have a single location – assumes that the tort could be in more than one J for the purposes of J.

But for the LLD rule you have to pick a single J where it occurred. 

Nothing in Tolofsen to tell you how to pick when it is not a car accident. 

Probably want to use the Moran approach though, there is no case to say that you can’t use it. But there is no case that says that Moran is the correct rule. 

So LLD is the rule, but still have to locate the tort. 

Is LLD the only rule, or are there exceptions? This is considered by LF, and says that there may be exceptions for international torts – p599, towards bottom – “rigid rule on international level…..retain discretion….only few cases in which will be necessary”.

No definition of international tort, but probably need at least one element of the tort to be outside Canada. 

And still only deviate from LLD if LLD would produce an unjust result, and in such cases LF says that if do not apply LLD then fall back on lex fori. 

Major dissented in Tolofsen. Agreed with the LLD rule, but said that it should be only a general rule and courts should have discretion to depart, even for entirely domestic cases, where justice requires it.

But will be unlikely to show that law of another Canadian province would produce severely unjust result such that want to apply the law of the forum province, so major’s extension is redundant. 

There have been no successes at the appellate level in which the discretion has been used for international cases. 

In Tolofsen the SCC rejected the proper law of the tort approach. That was an approach which was intended to replace the double barrelled rule for tort, and should use a rule analogous to the rule for contracts. The proper law of the tort would be that with which the tort had the most RASC. LF said that such a test for tort would not pass constitutional muster. May have been that such a test would not have been sufficiently certain – so what does that say about Morguard?

Note that legislature could still create a statutory COLR for tort, then is a federalism territoriality issue, may be challenged on constitutional grounds. But BC very unlikely to pass such detailed tort legislation. 

So now have easy to remember COLR for tort, but have to apply it. You may not like the result, LLD may not suit you as the P, so what can you do?

1. Can fiddle with how you locate the tort, apart from for car accidents which is not debateable.

2. Characterization. Say it selects the law of state X, and you find that the law of X is not that good, you can still characterise the law as procedural, and say that does not apply. Cannot do this for limitation periods, but can make a procedural argument for other rules. You only apply substantive law of X.

3. Public policy approach – can argue that is contrary to forum public policy. 

4. Depecage – civil law term used to say that there are multiple issues in the COA, and say that the tort law is that of X, but there is another issue that is to be governed by different law. So can apply different law to the different issues. Is OK for single decision to consider different substantive law for different issues. This approach is not limited to torts, can be used for all COL cases. In tort can often split off the spousal immunity issue i.e. can husband and wife sue each other. Say that he and she had no connection with X, so why should law of X determine spousal immunity. Also X has no interest whether spouses who do not live in X can sue each other. Just b/c law of X governs the main issue, does not mean that have to apply law of X to everything. Could argue for splitting off “heads of damage”, that is substantive. 

5. Desistement – process is available when part of LLD is a statute. Statutes often give courts directions on the application of the statute, could say that only apply to certain contracts etc. So check to see if the statute of LLD says that should not apply it to the facts in your case. Then fall back on the law of the forum. This may not be available, but should check. 

6. Renvoi – this could reference to another law other than the LLD. Looks at the conflicts rules of the legal system selected by our (forum’s) COLR. There is nothing in Tolofsen that prevent Canadian court from using Renvoi. There will not be many chances to use Renvoi b/c most legal systems use LLD, so their COLR would say use LLD as well. But there may be rare cases in which Renvoi could be used even for tort. HCA case of Nielson v Overseas Projects Corporation of Victoria, 2005 HCA 54 ( women fell down stairs in the dark in China, goes back to Australia, starts action, does not plead Chinese law b/c there is a limitation period and the damages would be low, but the D did plead and prove the Chinese Law. But the D proved more Chinese law than he should have, and clause 146 of the Chinese law said that if the parties were foreign nationals or domiciliaries, then they could apply the law of their nation or domicile. So P says that china would not apply the law to her, so the Australian court should not apply Chinese law. HCA applied Australian law (5 v 2). But the judgement is very confusing, b/c say that they are applying total Renvoi, and they get all tied up in it. But the case opens up renvoi as a possibility in Canada, even after the LLD rule in Tolofsen. Formal validity of will and marriage are the key contexts for using Renvoi, but can use it for tort, although not contract. Edinger said that Renvoi is not an official rule of law, officially you only look at the domestic law, but you can argue the doctrine of Renvoi. 

7. If foreign law not proved (or plead), then foreign law is the same as the law of the forum. 

Somers v Fournier

Car accident in NY is an international tort. 

Ontario P wants the court to apply Ontario law. 

P wants an exception to LLD, Ontario court says no. 

Ontario court describes the circumstances in which it may apply the law of the forum for an international tort – para 33 on p616 – will be when needed to avoid injustice, and will only be in compelling and exceptional circumstances. 

The other relevant point from this case is that related issues need to be characterised properly:

· Costs = Procedural

· Quantification of damages = Procedural

· Heads of damage = Substantive – pain and suffering, special damages etc. 

· Pre-judgement interest = Substantive. There is legislation in each province that says that you get interest from the day the COA arises until judgement (this is governed by PGL), and then get post judgement interest from time of judgement until get paid on the judgement (Canada Interest Act – FGL).

Choice of law in Contract

Is a simple COLR to remember, but hard to apply. 

Primary rule is that contract is governed by the proper law of the K. 

The formation of the K, and capacity to contract, are not always governed by the proper law of the K.

What is the proper law of the K – it is a double barrelled alternative rule:

1. Is the law expressly or impliedly chosen by the parties, or

2. It is the law with which the contract is most closely connected – RASC.

So for contracts case, first question is always what is the proper law of the contract, so look at the contract – look for COL clause. Then look for clues in the contract that suggest particular law should be applied. Choice of forum clause will sometimes indicate what the proper law of the contract is – presumption that parties who agreed to litigate in X would have wanted the law of X to apply. When you choose a place for litigation, you are assumed to have wanted that substantive law to apply to the contract. 

If no express or implied choice, then have to choose the law of the contract using the objective method. 

Vita Foods case is important – deals with many aspects of contracts COL. 
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Choice of law for contract.

We will look only at common law rules, not treaties etc. We can easily look up the statutes when we come to such an issue in real life.

Party autonomy is a key issue and policy driver behind the COLR for contracts. But the autonomy is not absolute, it is qualified. 

Primary COLR for contracts it the “proper law of the K”: refers to the internal law of the legal system chosen as the proper law i.e. b/c there is no renvoi in contracts. So if dealing with the proper law and there is a statute provision that you would characterise as a COLR, then you just ignore it for the contractual dispute.  

The proper law of the K is either

· That actually (either expressly or impliedly) chosen by the parties, or 

· The law objectively ascertained by the court as being the proper law. 

The proper law governs all issues arising under the K, but there are exceptions for the formation of the contract, formality, and capacity which are not always governed by the proper law of the K. 

Illegality is another exception but it is kinda self standing. 

Review of exceptions:

Formation:

Whether a contract ever came into existence. If there is no contract, then cannot determine the proper law of the contract. Here we consider if there is a contract at all. 

Are alternative COLR’s for formation: 
Mackender v Feldia 

Explains that there area some cases that say that whether a contract exists is decided by the law of the forum. So can use the law of the forum, this is what they did in this case. Said that there was a K, but in this case there was not really an argument about whether a K existed, all agreed that it did, here it was about whether the contract was void. 

Said that it was not void, just voidable, so litigate in Belgium.

But the discussion in Diplock’s judgment said that can consider the law of the forum if deciding whether contract exists.

Denning judgment in this case is not very good, focus on Diplock. 

Other choice of law rule is the putative proper law = the law that would be the proper law of the K if the contract actually existed. Diplock does not like this, prefers the law of the forum for determining if the agreement even exists. 

Putative proper law is a concept that has been used by Eng CA in J cases. 

For service ex juris in England you have to have a K governed by English law. So have to decide what the law of the K would be if the K was in existence before you can decide if England has J. 

Parouth case – applied putative proper law test. Said that if a K had come into existence (not decided b/c only considering J), it would have been governed by the law of England, so therefore the English courts had J. 
So in Canada we would apply law of the forum to decide if contract is in existence, but if that gets the wrong result for your client, then you could argue putative proper law. 

Formalities

Are few rules that relate to the formalities of entering into commercial (not marriage) contract. 

This is not a big issue b/c courts want to ensure K does not fail at this stage, so have alternative rules: if you meet one of them, then contract is valid.

Rules relating to formalities are often considered rules of procedure. 

Greenshields v Johnson 

Formalities governed by proper law of the K or by the law of the place where the K is made. 

Argument: should use proper law b/c it is the primary law, so should govern everything, so should govern formality. 

Argument: should use law where contract made b/c that is where parties will be able to get advice on what the form should be i.e. can go to the local lawyer. 

In this case there was an Alta statute and a K made in Alta.

Guarantees Acknowledgement Act requires that guarantor gets the guarantee notarised. 

The law of Ontario is the proper law of the K – there is a clear CLC in the contract. 

The Alta statute is not complied with. So LLC is not complied with. Was the proper law of the K complied with – yes. 

So the TJ said that this is a question of formal validity, says that have a choice, and that is valid under LLC, so that is OK, and the contract is formally valid.

So this is a COLR with two connecting factors: LLC and proper law. 

The CA dealt with it as a question of substance v procedure. If it is a rule of procedure, then it applies b/c the litigation is in Alta. So is it substantive or procedural. Says that it is substantive, so the result is the same as the TJ got to, but the route is different. 

Capacity to enter contract

This is not a common issue. Are few incapacities for commercial contracts. 

Minors do not have capacity. 

If the issue is capacity to enter into contract, that issue is governed by the objectively ascertained proper law of the contract i.e. only apply one branch of the proper law test.

Rules governing capacity are to protect people, should not be allowed to get capacity by choosing a proper law that allows you to contract. We need to protect them, so consider the objectively ascertained proper law. 

Problem approach

1. First ask what the COA is, what juridical category (marriage, tort, contract, property…)

2. What is the specific issue, say in contract – discharge, illegality etc.

3. Select the appropriate COLR. 

This is always the approach, regardless of what area of law you are in. 

How do you ascertain the proper law of the K

Start by reading the K – look for CLC. 

Is there an express choice of legal system. If so, then look only at the domestic and internal rules for that system (there is no renvoi in K, we want certainty, so no renvoi – we assume that when select a system then you are only picking the internal law).  
Vita foods 

Can choose the proper law as being from any J – do not need any other connection. 

Although here the insurers were probably English. 

The law may change between time of K and the time of litigation, and when litigate, you use the law that exists at the time of the litigation.

If really believed in party autonomy, parties should be able to pick law as of given date, but this is not allowed, you could argue it (on the principle of party autonomy), but has never been done before. 

If there is no express CLC, then look for implied choice within the four corners of the K. 

CFC is a good indication that you intended the law of that J to apply.

Can look at the language of the K, then money of account, validity of provisions in different systems. Looking for actual implied choice. 

Star Texas 
Floating law: K cannot exist in vacuum. Obligations only meaningful if in the context of the proper law. Proper law must be established at the time of contracting. But what if clause says that the law of the K will be at the option of the D. But who will be the D? What if say law will be English or German – but then which will it be? 

Arbitration clause is like a CFC, if you arbitrate in London, then there is a presumption that English law will apply. 

But court says that in this case there is no floating law b/c can have alternatives for arbitration forums, and just apply the proper law when you get there. So if you have a floating arbitration venue then the presumption that the arbitration venue points to the PLOK is entirely lost. 
There must be a single proper law established at the time of K. 

If have a floating COL clause, then that clause is invalid, although the rest of the contract is still valid. 

[For RAEFJ, we expect the D to go to the other forum and point out to that court that there is a CFC saying that BC is the exclusive forum, if D does not do that, then more likely that BC will RAEFJ].

Theory is that there must be a valid proper law established at the time of contracting, cannot specify that the proper law changes depending on XYZ. But it is permissible to have more than one proper law governing different parts of the K. 

No clear statements to this effect in the case law, but in theory it can be done. But would be better to rather make two contracts, instead of putting both parts in the same contract. 

So now consider if there is no actual (express or implied) choice. Then consider objectively ascertained proper law.

Objectively ascertained proper law:
Different methods for this described in the different cases. The way you describe the process affects the factors looked at. 

Look at the contract and what is to be done under the contract, and then do balancing. 

Is it a contract that is tied to a particular J e.g. building contract.

What is the characteristic performance of the K.

There is no hard and fast rule, you should argue the factors and then make a pitch for the proper law of the K. 

Weight for each factor is dependent on the context in the individual case. 

The Canadian case that is the leading case on objectively ascertaining proper law is Imperial Life Assurance v Colmenares – confirmed that this method can be used. 
Amin Rasheed Shipping

Very important case, this case, with Vita foods is the most important contracts case in the case book. 

Diplock finds actual choice by the parties, says on p473 that there was an implied choice to select English law. Strange b/c this was not argued. 

Wilberforce says that there was no choice, and must look for objectively ascertained proper law of the contract.

The two judgements show how hard it is to determine implied choice (actual) and imputed proper law (objectively ascertained). They consider the same factors, and the difference in the methods is very slight. You must have the distinction clear in your mind, but the analysis is essentially the same. 

One SCC case spoke of the intention of the parties when doing the “objectively ascertained” analysis – but not supposed to look at intention if already found that there was no intention in the contract indicating proper law. 

In this case the proper law was England, but were deciding whether England was the appropriate forum for the action. Said that England had JS, but then had to decide FC. 

Kuwait had no marine insurance law at the time the K was formed. But they had such law by the time of the litigation. FC was found to be Kuwait. But will the Kuwait court agree that English law is the proper law of the K – who knows? Can never assume that the other legal system has the same rules. 

Don’t spend too much time on implied choice, it will be the same argument on objectively ascertained, the only difference is that for the second analysis you do look at factors external to the contract – Miller Estate case, was to build something in Scotland, which favoured Scottish law applied. So had to balance what was to be done under the contract against what the contract actually said, which was weighted towards English law. 

So look at the content of the contract, and what is to be done under the contract. 

Vita Foods

Deals with illegality. 

This was a K to ship herring from Nfld to NY. Ran aground on the way, but herring was “reconditioned” and sent on to NY.  

Law of England was selected by a CLC in the contract.
Bill of lading (the contract) did not have an express statement that it was subject to the Hague rules, that was required by the Nfld statute. The statue said that if BOL issued there, then had to have such a statement. But they did have an express CLC. 

This was a PC case – so it defines English and Canadian law. 

At trial it was argued that the BOL was void for failure to comply with the Nfld statute. They did not think about English law at that stage.

When got to PC, issue was the validity of the CLC. 

There was also an issue of illegality b/c there was clear failure to comply with Nfld law. 

The old rule was LLC for the proper law of the K. This made sense in 1800’s where most K’s were formed near where they would be performed. 

So the rule was changed, and now LLC is just a single factor to be considered when deciding proper law of the K. 

Re the CLC, the PC said, on p650, that party autonomy is the primary rule: “where there is an express statement by the parties of their intention to select the law of the contract, it is difficult to see what qualifications are possible, provided the intention expressed is bona fide and legal, and provided there is no reason for avoiding the choice on the ground of public policy.

The public policy part is not often used, unless it is clear that the parties are trying to evade the local law. But generally do not need any connection to the law selected.

PC says that there is a difference between selection of proper law, and incorporation of statutes – see p647-648.

Here there is express referral to two different acts. 

Nfld was not part of Canada, so had to incorporate the Canadian statute by reference.

It is quite OK to incorporate foreign statutes by reference. If you want to use terms from the statute you can copy out the provisions, or else just reference it like they did here. 

When you incorporate the statute, you incorporate it as it was at that time. When you select the proper law of the K, you are selecting a legal system with all its rules, and then apply it as it is at the time of litigation. 

Conf1130

Vita foods

Not necessary to have a connection with the J chosen as the PLOK.

Nfld Act required incorporation of the Hague rules. The wording of the act is in the case book.

s.1 of that statute deserves comment – this is an example of a unilateral COLR. 

For all the common law COLR, we determined the connecting factor e.g. domicile and then apply that law. There is no advance knowledge of what law you will apply. 

Conversely, a unilateral COLR directs the application of the statute in which the law is contained.

e.g. COLR says that statute applies to all contracts / consumers etc.

Is a legislative direction on the scope of the statute, and the direction applies only to the application of the statute. 

Illegality 

A bit different in conflicts than is in pure contracts cases. 
Primary COLR is PLOK – defers to party autonomy. 

PLOK is normally a single legal system, and is only the internal law of that system (renvoi does not apply). 

Even if there is a single legal system governing the K, the K itself may have connections or contacts with a number of legal systems. 

The K itself could have connections with a number of different legal systems. 

Virtually all legal systems have enacted and continue to enact statutes regulating activities and particular kinds of contracts. 

There is a lot of legislative activity in connection with regular contract activity. 

The legislation regulating contracts is not uniform in the way it is drafted. 

So when there is a breach of K, and an action starts, the D will often argue illegality as a defence. 

There is a two step process.
Stage one - Which legal systems will be relevant to the illegality defence? 
Is the contract subject to all J’s? No. Is it limited to PLOK? No. Real answer is in between these two extremes.

Second stage – what is the consequence of breaching the statute. This is a process of statutory interpretation. 

What is our COLR for illegality?
Vita foods considers defence of illegality.

If there is a breach of statute which is the PLOK then illegality will definitely apply. The PLOK is always relevant. But it is still necessary to do the second stage and decide what the consequences are. Breach of the statute will not always render the contract void. 

In Vita the LLC was Nfld. 

The forum was NS. 

PLOK was English. 

So did the Nfld law make the contract illegal. 

PC says that the forum must apply PLOK which is English law. 

So does NS care about the breach of the Nfld statute – no. 

The COLR for illegality pays no attention to a statute in the LLC, although such statutes may be relevant to the FV of the contract.

So confirmation that have different COLR for different issues. 

PC came to this conclusion b/c of mobility of the parties.

Key statement: If the only connection between the statute and the K is that the K was made in that J (LLC), then that statute does not apply. 
But then the PC went on to the next stage, and said “even if” compliance with the statute was required, the statute was directory, not mandatory, so was not fatal that did not comply with the statute. 

If it had been mandatory then would have been required to include the provision. 

PC did not say what the consequences would have been had it been mandatory. 

But we must always consider what are the consequences of breach of the statute – question of statutory interpretation. Contract not necessarily void. 

If the forum is the LLC then the result might be different. b/c then the courts are supposed to apply by their legislature, and so cannot say is irrelevant, and must apply it unless it clearly does not apply. So much greater chance of statute being applied if LLC is forum. 

If is a mandatory statute then would apply b/c because statute is designed to protect the consumers in that J. So it is a question of statutory interpretation whether it would apply where LLC is same as the forum.

Place of performance – lex loci solutionis (LLS) – we do not like to break the law in other J’s. 

So forum will consider any statute of the LLS and consider the effect of that statute on the contract.

So proper law, forum law and LLS are relevant, but not LLC alone. 

So there are more options for the defence, does not have to just use statutes of PLOK. 

Still have to go through the process of statutory interpretation for LLS statutes. 

Often the penalty will be just a fine, and the contract is not void. 

Often statutes regulate contracts and require that particular terms are included, or may deem them to be included. 

Can argue public policy for contracts, can still argue that the LLC or PLOK is a penal or revenue law, and therefore the forum should not apply them. But courts are hesitant to do this because of the autonomy of the parties. 

Not clear what would happen if the PLOK and LLS contradicted. 

Can you argue Mercury Bell argument that only broad principles should apply – NO. 

Zimmerman

Restitution case (unjust enrichment).

Unusual to have conflicts restitution case. 

BCCA says that apply the law of the place where the enrichment occurred. 
Does not tell us how to decide where the enrichment occurred – there were not enough facts for the BCCA to consider how to do this – went back to trial. 

Property issues

Hogg

Deals with characterization of property. 

Often the division is between real and personal property.

But for conflicts purposes the division is movable v immovable property (this is the one that the civil law uses). 

So if there is a fact pattern with property, then must consider if is immovable or movable – even if both J’s being considered are common law Js.

The process of characterising / classifying is two step:

Stage 1

Decide on the situs of the property – apply the law of the forum to do this. Where is the property physically located. Must do this even if the property is intangible (chose in action). 

Stage 2

Then consider how the law of that J (where the property is) classifies that property. Normally we use our own definitions when characterising, but here, for property, once we know where it is, we use that J’s classification of it as movable or immovable. This deferential method is called the lex cause method. 

The Hogg case demonstrates the two step process. 

The forum was sask. 

The court had to consider whether property was subject to estate tax. 

The deceased was domiciled in sask. 

The beneficiaries were in sask, and did not want to pay estate tax. 

The property in question was mortgages on land in BC. 

The sask statute said that if the law of sask was applied then there would be a tax.

If the law of BC was applied then there would be no tax. 

So this case dealt with the COLR for succession. 

COLR depends on whether is movable or immovable. 

If movable then the COLR is that apply law of deceased’s domicile ( sask.

If immovable then COLR is that apply the law of the situs ( BC. 

So sask court had to decide if the mortgages were immovable or movable. 

The sask CA said that apply forum law to decide where the mortgages are located. Interests in land are located where the land is ( BC. 

So the mortgages are located in BC, does BC consider the movable or immovable?

Two experts are called: one says that mortgages are personal property, and that BC does not consider immovable property. The second expert says that BC classifies mortgages as immovable property. Court accepted this view, and said that was immovable, and so are not devolving under the law of sask, but under the law of BC. 

So there was no tax. 

So there is not a coincidence between (personal and movable) and (immovable and real), but there is overlap. 

Interests in land are generally immovable, but not always in all J’s. 

Different J’s classify mortgages as either movable or immovable, there is not consistency between CL J’s on this. 

What if parties to not plead and prove the law of the situs – then law of foreign J will be taken to be the law of the forum, and so will apply forum’s law. 

If have immovable property in more than one J, then should make will in each J for the property in that J – especially if the laws of the different J’s w.r.t. immovable property are different. 

But for movable property can just make a single will in your final domicile. 

Hesperides Hotels

Turns on the characterisation of the properties. 

Must be aware of the exclusive J rules that refer to the place that the property is located. 

If the action concerns a question of title to immovable property, then the place of the property has exclusive J. 
So even if all the parties agree to give this court J, the court cannot hear it, must defer to the forum where the immovable property is. 

In this case, England was the forum. 

Action was conspiracy to trespass on property in cypress

Greek hotels had been overrun by Turkish people. Then travel agents in England were arranging for tours to the hotels which the Turks had stolen.

The Greeks would have had to prove title for a regular trespass action, and litigation to proper title would have to be done in the J where the property was. So instead they tried conspiracy, but HL said that could not avoid the rule like that.

Could have bought action in England for trespass to the movable contents of the hotels.

So there are J problems when the COA involves title to immovable property.

There are two exceptions to this rule:

1. If it is a contract to the foreign immovable – can bring the contract action so long as does not involve a question of title. 

2. If there is an equity between the parties – equity acts on the conscience and so do not need to worry about where the immovable is located. 

We will not be required to characterise property on the exam, so do not consider the final two cases for the exam. 
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