Conflicts Exam Can – Fall 2005 - Edinger
AOP = Abuse of process.

CFC = Choice of forum clause

CLC = Choice of law clause. 

COL = Choice of law

COLR = Choice of law rule. 

D = Defendant
DDR = Dual domicile rule.

FC = Forum conveniens
FNC = Forum non conveniens
FPP = Forum public policy. 

IMMH = Intended matrimonial home. 

J = Jurisdiction. 

JITIS = Jurisdiction in the international sense

JS = Jurisdiction Simpliciter

LLC = Lec loci contractus.

LLCeleb = Lex loci celbrationis = place of celebration. 
LLD = Lex loci delictii. 
LLS = Lex loci solutionis

OAPL = Objectively ascertained proper law. 

P = Plaintiff

PLOK = Proper law of the contract. 

RAEFJ = Recognition and enforcement of foreign judgment.
RASC = Real and substantial connection.
Latin

Lex causae = foreign characterization OR law of legal system which governs the case. 
Lex fori = law of domestic forum.

Lis alibi pendens = there is an action already in existence somewhere else. 
Renvoi = Forum applies the whole of the foreign law (incl. COLR), not just substantive foreign law.
Issues

· Where to litigate: Law? COLRs? Procedure? Enforceable judgment? Protective writ? First to start?
· Standing

· Service: Argue to set aside service, writ not endorsed, sub rule unconstitutional. COLR for service on corporation is where it carries on business. 
· Limitation periods. 

· COLR
· CFC / CLC
· JS

· FC

· Stay / ASI / Apply for declaration of non liability from court of choice. 
· Depecage, desistement, renvoi.

General principles

· Consider arguments on:

· Constitution

· Characterization - Forum applies its own definitions and concepts to characterization ( lex fori.

· Comity - has no fixed content, the rules of comity can change. 
· Preamble to the 1867 act.

· Order and fairness (don’t forget about this one). 
· Basic principle of territorial sovereignty; only regulate persons and transactions in your law district. 
· Renvoi: is a rule for deciding when you look at substantive rule of foreign J, and when you look at conflicts rule of foreign J. When our COLR points to foreign J, 99% of time look only at internal law of that J, but under renvoi you look at whole law. So only argue renvoi if internal law does not suit you. Then present the internal law and COLR as alternatives to the domestic court, and tell them to take the COLR b/c it gets the better result in this case. 

· From April 15, 1970, age of majority in BC = 19 not 21.

· Conflicts deals with in personum disputes, if is in rem dispute, then the litigation is always in the J containing the property. 

· Emphasize the reason the COLR is important i.e. what will be the consequence of the choice. 

Standing

· Forum can control its own process defining who can litigate (procedural) (Hamza). 
· Natural persons (unless they are enemy aliens), and statutory persons have standing. So ask if “creatures of law” like unions, associations are considered persons.
· COLR for standing / status is the domicile of the entity.  Foreign P’s should plead status. 
· When a foreign corporation wants to sue in our J, we must ask if they have standing (Hamza). 
· Entity will have standing if it has capacity to sue and be sued in its home J (Hamza). 
· The law of the forum may give wide variety of organisations standing (Bumper developments). 

· If get standing, the D may not be sueable - State Immunity Act R.S.C.
· In some cases, but not BC, forum statutes will require corporations to be registered to have standing.
Substance v. Procedure
	Substance
	Procedure

	Relates to a right e.g. limitation period (Tolofsen).
	Relates to the mechanics and the remedy e.g. requirement to plead limitation period. 

	Irrebuttable presumptions in evidence ( are rules of law (Re Cohn)
	Rebuttable presumptions in evidence (Re Cohn)

	Questions of liability, 
	Quantification of damages (Somers)

	“the right is extinguished if….”
	“no action may be brought…”,

	Deal with effect in law of the facts established
	Evidence / discovery rules.

	Heads of damage (Somers)
	Costs (Somers)

	Pre judgement interest (Somers)
[Provincial and federal legislation, p74 CN].
	Rule for formal validity of K can be procedural: Greenshields v. Johnson, but was not in that case. So clearly does not have to be related to litigation process to be procedural.

	
	Standing (Hamza)


· Can argue “procedural rule” is actually substantive, and therefore ultra vires the “rules of court making body”.

· When classifying procedural / substantive – think about how LLD classifies it, will you be left with two conflicting rules, or maybe no rules at all?

· Pragmatic test: Only procedural when necessary for the convenience of the court (Tolofsen). 
· If applying the substantive law of J X, then should apply as much of that law as possible – presumption of substantive (Tolofsen). 
Domicile and residence [Decided by the forum].
· Means for determining connection to legal system so can resolve dispute.

“Domicile” (common law with statutory reform) 

· Has mental and physical presence components. 
· Domicile of origin = Father’s dom when you born, if unknown then mother’s, else where you found. 
· Cannot abandon domicile of origin, although a statute may do it for you, but no such statute in BC.
· Domiciles of dependency = tracks father’s domicile until majority.

· Domicile of dependency for wives was abandoned in BC by statute. 
· Test for abandonment: Physically leave existing domicile having positive intention to never return (Urquhart). Will not abandon DOC if leave not knowing what you will do. Law imposes strict test for abandoning DOC b/c rather have DOC apply than more distant DOO. 
· If abandon w/o replacing - domicile of origin revives.
· Physical presence and mental element must coincide to establish DOC (Bell v Kennedy). 

· Self serving statements do not prove past intention.

· Low standard for evidence admissibility (Bell v Kennedy).

· Mental state required: The intention to not leave except for an unanticipated (although foreseeable) contingency (Urquhart), do not need the intention to stay there permanently. 
· But if you anticipate leaving on the happening of a reasonably anticipated event (like marrying a foreigner), then mental element probably not established. 

· If domicile established, but then plan to leave for good, domicile does not change until actually leave. 
· Taking J is always discretionary and court will consider the purpose for which the domicile is being established. Domicile determines choice of law, so court will be inclined to decide domicile according to what law it wants to apply, or whether it wants to take J.
· Domicile of corporation is its place of incorporation (Ebro).
“Habitual residence” (treaty) and “Residence” (statutory).
· No mental state required. Purely factual and depends on actual physical presence with reference to all circumstances (Chan).

· Hague convention uses habitual residence

· Cease to be habitually resident if leave country A with a settled intention to not return. Cannot, however, become habitually resident in country B in a single day (Chan).

· Habitual residence turns on quality, not duration, of residence (Adderson).

· Habitual residence" is established by residing in a place for an appreciable period of time, with a "settled intention"(Chan).

· Child's "habitual residence" is tied to the habitual residence of his or her custodian(s) (Chan). 
· Habitual residence and ordinary residence are indistinguishable (Mark).
· Can acquire domicile & habitual residence if illegally in the J, but depends on statute wording (Mark).
“Nationality” (civil law). 

·  Can be used as a connecting factor. 
RASC generally

· JS and RAEFJ need only a RASC between the action and the J, not the most RASC.

· Mere residence of the P in the J will not establish a RASC (Strukoff).

· Avenue Properties was a P friendly case, but was later rejected. Now probably need more than residence and convenience of the P to establish RASC for JS and RAEFJ e.g. in Strukoff the surveillance evidence prompting the breach of contract established a RASC for JS. 
· CFC alone will establish RASC for JS and RAEFJ. 

· CLC alone will probably not be a RASC for RAEFJ, for JS = ?
· RASC is purposive: will taking JS and FC support order and fairness? (Muscutt, Marren, Harrington).

· No service on a corporation unless serve an appropriate officer of a corporation that carries on business in the J to which the process belongs (Ebro).

· Doing business in the J if: (1) activity is a business (2) for a period of time (3) fixed place (4) is a person in J who has authority to enter contracts (Moore).

· Nationality, domicile (pre/post), residence, place of event.
Jurisdiction Simpliciter (JS)
· This is not a comparative analysis, is a fact specific enquiry.
· Require a factual nexus giving a RASC between D and forum, or, between the COA and the forum (Morguard, Strukoff).
· Do facts plead establish a jurisdictional connection between the action and the J (UniNet)?
· Appropriate to regard a tort as having occurred in any J significantly affected by the D’s activities or its consequences especially if the law of the J was in the reasonable contemplation of the parties (Moran at p217).

· Downloading of defamatory material is a significant effect (Burke, Dow Jones), but not if the D has no reputation in the J (Bangoura).

· No rule that corporate damage is suffered at the head office (Spar).

· If court finds service invalid, but is RASC, then should approve retroactively (Strukoff).

· Even for artificial persons, still require RASC, not enough that carrying on business (Newton).

Affidavit evidence / arguable cause
· P will not need affidavit evidence unless D gives affidavit evidence that raises doubt whether P satisfied Rule 13(1) or D gives affidavit evidence that P has no case on the merits (Furlan).

· P may need affidavit evidence if jurisdictional facts (like D has assets in the J) are not plead, or to show good arguable cause (Rule 13(1)(m) and (q)).

· If the P’s case has no chance on the merits then it will be struck out at the JS stage (Armeno).
· Do the facts as plead disclose a COA (Rule 14(6)) or a good arguable case? (Armeno).

· Threshold is low for good arguable cause: require serious question to be tried / genuine issue / some chance of success (Armeno).
· Argue for D at JS stage, that the COA is not supported on the pleadings, and that P should have affidavit evidence to show that his case has a good arguable cause. 

· Illegality of contract does not mean that P has no arguable case (UniNet), but if on the facts P has no chance of success, then action will be struck (Armeno).

JS based on service in the J

· If you are a P who wants to sue at home - serve the D in the J if possible.

Arguing for JS

· Brief presence is sufficient and D being served in the J will establish JS (Maharanee, Teja). 

· Beals dealt mainly with RAEFJ, not with JS, so do not need RASC to show JS, service in J is enough. 

Arguing against JS

· Constitutional imperative that can only assume J where there is a RASC (Spar). 
· Even if serve in J, still required to show RASC (UniNet, Beals, Muscutt, Newton). 
· Corporate presence is not enough; totality of circumstances must establish RASC (Marren, Newton).
· Was an AOP to serve a D just passing through the J. [Ambassador exception (Forbes)].
· Mere residence of the P in the J is never enough to establish J (Strukoff). 
· Cannot trick the D into coming into the J and then serve him (Maharanee obiter).
JS based on attornment by D
Arguing for JS
· D attorned to the foreign J if defended on merits (Clinton v Ford).
· If D has attorned, do not have to consider RASC (Teja).
Arguing against JS

· Arguing JS and FC does not constitute attornment (Mid-Ohio).
· Always require a RASC (Spar).
JS by compliance with Rule 13(1)
Arguing for JS

· Rule 13(1) sets out scenarios that are prima facie a RASC (Strukoff).

· If fit within the sub-rules, then will have a RASC i.e. the sub rules are examples of RASC (Spar).

· When do not meet 13(1), then in 13(3) then you have to show a RASC (Strukoff), and ask for retroactive order declaring that service was proper under Rule 13(3) (nunc pro tunc order per UniNet).
Arguing against JS

· Was the writ properly endorsed (Rule 14(6.2))?
· Do the facts as plead fall within 13(1) (UniNet)?
· Lead affidavit evidence that P has no arguable case (Furlan).

· Constitutional imperative that can only assume J where there is a RASC (Spar). 
· Sub rule of 13(1) (say m, p, q) is unconst. b/c allows service ex juris w/o RASC, so service improper.

· Mere compliance with Rule 13(1) does not establish a RASC (Marren).
· Satisfaction of Rule 13(1) does not establish a RASC, or even raise a rebuttable presumption of a RASC (UniNet), instead P must show RASC between the D and the J or between the COA and the J.
JS based on RASC
Arguing for JS

· Frame the COA in terms of prospective damage to try and connect it to the J (failed in Bangoura).

· Tort occurs wherever it substantially affects people. Harm is a significant effect (Moran).
· Torts can have more than one place of occurrence for the purposes of JS (Moran).
· Product, bought in J1, causing harm in J2 will be RASC giving JS to J2 (Harrington).

· An existing action against D in the J may give other P’s the right to sue in that J (Harrington).

· A necessary party (D2) can be added to an ongoing action even if there is no RASC between D2 and the forum or between P’s COA against D2 and the forum (Rule 13(1)(j)).
· Litigation in forum was in reasonable contemplation of parties (Moran). 

· Ongoing effects of injury being suffered in the J, is a factor (Muscutt).

Arguing against JS

· Mere residence of the P in the J will not establish a RASC (Muscutt).

· Cause of action being founded on a local statute is not enough to establish JS (Moran).

· Litigation in forum was not in reasonable contemplation of parties.
Discretionary forum conveniens (FC) stage.
· Depending on burden it may be FNC.

· The natural (convenient) forum is the one with the most RASC (Spiliada). 

· Not a matter of mere convenience, is a matter of justice (Spiliada).

· Standard for FC is “clearly more appropriate” (Spiliada), more than BOP, less than BARD. 
· FC is a one part analysis (Amchem).

· Not a scientific exercise of mere counting – consider importance of and weigh the factors. 

Factors to be considered (Stern v. Dove Audio).
1. Where the parties resides.
2. Where the parties carry on business

3. Where the cause of action arose. 

4. Where the loss or damage occurred (is related to / included in 3).

5. Any juridical (substantive or procedural) advantage in the forum to the P, and also 
· Heads of damages, discovery, pre/post judgement interest, limitation period, unavail. fair trial. 
· Foreign J not applying a forum statute of mandatory appl. (Avenue prop).
6. Any juridical advantage for the D

7. Convenience of the W’s, what language they speak, where are they etc.

8. The cost of the litigation – related to 7.

9. The applicable law. 

10. The difficulty of proving foreign law –foreign experts, translation difficulties?
11. Is there another parallel proceeding – lis alibi pendens. Has the foreign forum accepted J?

Rule 13(3) application to serve ex juris

· Like for stay applications, service ex juris analysis is a question of choosing a forum which is best suited to the interest of justice (Spiliada). 

· The J to give permission to serve ex juris is described as exorbitant, so is a large burden on the P, is way more than BOP, but not quite BARD (Spiliada).

· ex parte requires full and frank disclosure. 
· Three stage process:
1. Good arguable case.

2. JS

3. FC 

· Forum must be “clearly more appropriate”, more than BOP, less than BARD (Spiliada).
· Consider the interests of all the parties and the ends of justice (Spiliada). 
· FC is the one with the most RASC.
· Require evidence that P will not obtain justice in foreign J.
Stay application 
D was served in the J.

· D has burden of proving FNC i.e. that forum suggested by D is clearly (Spiliada) more appropriate.

D served ex juris under Rule 13(1). 

· In BC, under Rule 14(6.1) and Bushell, P has burden of proving FC i.e. that the domestic forum is clearly (Westec, Ingenium) more appropriate. Generally, burden is always on the D, unless the rules of court of the province direct otherwise (Amchem). 
General points

· D must refer to Rule 14(6.1) when applying for an order declining J.

· D must suggest alternative forum. 

· Three step process (Westec, which was a service ex juris case):
1. Are there parallel proceedings? Don’t be too technical, be generous and flexible. Proceedings / relief sought do not need to be identical 
2. Is the other forum an appropriate forum? [analogous to JS].
3. Is there an advantage that the P would lose if the stay was granted (dam., disc., interest, lim. per.)?

· In stage 3 you do the FC weighing to see if the domestic forum is clearly more appropriate. The domestic forum must be so clearly better that P would lose an advantage if required to litigate in foreign J.  
· Place of formation of contract not determinative (Westec).

· Choice of law clause not determinative (Westec).

· Tenuous innuendo’s about the quality of justice elsewhere will not establish juridical disadvantage, you need real / cogent evidence of bias (Westec). 

· Loss of procedural alternative (like 18A) alone will not establish juridical disadvantage (Westec). 

· All else being equal, the action that was started first will be allowed to proceed (Westec), but this should not decide the matter where the actions were started essentially simultaneously (Ingenium). 

· If the other forum has accepted J, then comity suggests that should grant a domestic stay (Ingenium).

· If the foreign court does not use comity, and did not consider COLR, then no respect for their assumption of J (Southin in Ingenium).

Arguing for D trying to get stay
· Stay can be given or refused subject to conditions (Spiliada)
· Can only decline J if there is another forum in which the case can be more suitably tried considering the interests of all the parties and the ends of justice (Spiliada).

· Standard of proof is higher than basic BOP (Spiliada).

· If there is some other more preferable forum, the court will give a stay unless there are circumstances in which justice requires that should not give the stay (Spiliada).
· Must be cogent evidence that P will not obtain justice in the foreign J (Spiliada).

· Can go beyond mere jurisdictional factors, and consider all the elements of the case when deciding if justice requires a stay (Spiliada).
Arguing for P resisting stay application 
· Burden is always on D, unless Court Rules direct otherwise (Amchem). [Unlikely for service ex juris]. 

· If lose and the stay is granted, you should still argue for conditions to be attached to the stay:

· Will not enforce foreign judgment if the foreign court does not apply BC law (Should have been argued in Society of Lloyd’s v. Meinzer)

· Allow P to retain the security in the forum. 

· D cannot rely on limitation period in foreign J 
Anti-Suit injunction (ASI)

· Authority to issue ASI comes from inherent J of the court and s.39 of the L&E act.
· Multiplicity of actions is not per se vexatious or oppressive.
· Test:
1. Has action been commenced elsewhere - Lis alibi pendens (Amchem), else no point.
2. Has the foreign court been given a chance to stay the proceedings? (Amchem, but not always required - Hudon).
3. Is the domestic forum the natural forum (clearly more appropriate) for trial (Airbus industries)?
4. Did the foreign court make a reasonable decision in assuming J. Was their decision compatible with the doctrine of FC and our notion of comity (Amchem)?
5. Will continuation of the action in the foreign court be an injustice or unconscionable (Turner v. Grovit)? 
· Considering justice between both the P and the D, should the ASI be issued? (Aerospatiale) 
· Do not grant injunction if doing so will unjustly deprive the P of personal or juridical advantages in the foreign forum which P could reasonably (RASC) expect to have (Amchem). 
· Standard is very high - comity (Amchem).
· Attach terms to the order (Aerospatiale) [As listed in stay section above].

6. Is the target of the ASI amenable to the J of the court (Aerospatiale)? ASI is an in personum remedy. 
· If foreign person enters appearance in domestic action, then the court will have J over that foreign person for the purposes of an ASI (Hudon).

· If P starts one of the actions in J1, then courts in J1 will have J over that P (Castahno).

· If P lives in BC then will have J over P (Amchem)

RAEFJ  (PECUNIARY)

· Territorial sovereignty requires conversion of judgments

· Will RAEFJ if the foreign court properly assumed J (in accordance with our definition)

· J will be properly assumed when the foreign court had a RASC to the COA: look for RASC between the D and foreign J, or, between the subject matter of the action and the foreign J (Morguard, Beals).
· Not an AOP to initiate litigation in alternative J’s concurrently (NEC).

· RASC may be the only test, and CL factors (service in J) merely indicative (Beals at para 37 and 135)

· No difference in RASC test if a default judgment or a contested judgement (Beals).

· Must be more than a minimal connection; must be significant or “substantial” (Beals).

· If there is a good defence, then should defend – risky to pray for non RAEFJ.

· Would need a miniscule connection before would advise D to not go argue JS. 

· Beals extended Morguard to RAEFJ from other countries, not just other provinces.  

· S.7 of the Charter does not prevent enforcement of pecuniary judgements (Beals).

· Expect D to go to foreign forum and argue the exclusive CFC, else more likely that BC will RAEFJ.

· Even if recognise / register foreign judgement, court can order payment by instalments or suspend execution (s.48(2) COEA).

· Can stay execution: s.48(2) of COEA (Stanton).

· In RAEFJ, do not consider if foreign court was FC, only if they were JS (Beals at 35). 

Limitation periods: 

· 6 years to register judgement (s.29 COEA) 

· 10 years to commence an action on a judgment (defined term ( BC judgment or Comm Arb Act) for the payment of money or the return of personal property: s.3(3)(f) Limitation Act.

· 6 years for a regular action in debt: s.3(5) Limitation Act [i.e. if not a “judgment”].

· Ontario – 2 years for all judgements ( Limitation periods are J specific. 

Re-litigate

· Res judicata does not apply; local COA does not merge in foreign judgment. 

Action in debt

· May need to start debt recovery action in order to get Mareva injunction (NEC).

· Not AOP to start debt action before appeal expired / decided, but stay under Rule 54(9) (NEC).

Registration:

· For BC ( provinces and territories (except Quebec), Australia, [Washington , Alaska, California, Oregon, Colorado, Idaho], Germany, Austria, UK. 
· Must notify D of registration, then D has 1 month to object (s. 33 of COEA), else judgement converted to be a BC judgment. But if not ex parte, then registration effective immediately. 

· D could argue lack of JITIS or other defences. 

· Cannot register until appeal time expired or appeal decided: s.29(6) COEA (NEC).

· Can register arbitral awards.

Test for RAEFJ (and for registration):

1. Foreign judgement must be final and conclusive, by our standards (Nouvion), and 
· Must be res judicata between the parties in the foreign J.

· A default judgement is final and conclusive (Beals).
· Arrears family law judgment is final and conclusive (Stanton), but not ongoing maintenance order.
2. Foreign court must have had JITIS, by our standards.

· Burden is on the P.

Have JITIS when:

1. D was served in the foreign J (Forbes) [Still argue RASC];

· Cannot trick the D into coming to the J.
2. D submitted or attorned (by our standards) to the foreign J [Still argue RASC], or
· If D appears and defends on the merits (Clinton).

· Submission is an objective test. Look at the acts of the party, irrelevant that the party did not subjectively intend to attorn (First National Bank). [But if no authorization at all!].
· Duress could be a defence, but not if defended on the merits (Clinton). 

· Cannot argue duress if did not dispute J (Clinton).

· If there is a CFC in the contract then you will be deemed to have submitted (Zaidenberg). 

· Can argue JS and FNC w/o submitting (Mid-Ohio).

· Rule 14(6.4) says that do not submit if argue JS or no reasonable COA [silent on FC], and can defend on merits until application decided. But will foreign courts apply BC Rule?
3. RASC connection between the action and the foreign J [Could be the only test (Beals)].
· Real property in the foreign J creates RASC (Beals). 

· The standard for RASC for RAEFJ is higher than that in JS. 

· The standard for RASC for RAEFJ is higher for internat. than interprov. (LeBel in Beals).

Arguing for RAEFJ

· Argue (tricky in face of Beals) that service in J or attornment is enough, do not need to show a RASC. 

· Under RASC test, need substantial, more than minimal or trivial, connection (Beals).

· The defences are narrow (Beals at para. 41).
Arguing against RAEFJ

· P served outside J, this is still a relevant consideration. 

· Constitutional imperative that can only assume J where there is a RASC (Spar). 
· Even if serve in J, still consider RASC (UniNet, Beals). 
· Require significant (substantial) connection for RASC (Beals at para. 32), more than required for JS. 

· Require more than one connection – single contract or delivery will not be enough (Mid-Ohio).

· Arguing JS and FC will not constitute attornment (Mid-Ohio).

· For RAEFJ, the greater the burden to the D litigating there, the stronger must be the RASC (Lebel in Beals). 

Defences 
· Argue defences after forum has decided that foreign court had JITIS.

· Error of law does not bar RAEFJ, should have appealed to foreign court of appeal. 

· I assume that the same rule applies to error of J by the foreign court b/c domestic court does not want to analyse foreign law or court system. But can argue that the error was cause by fraud i.e. the P asked court to do something out of its J.  

· With the relaxing of the foreign court J test via the RASC, the defences should be made more available (Lebel in Beals).

· Defences should more available when foreign judgement being considered (Lebel in Beals). 

1. Judgement obtained by breach of natural justice (by our standards).

· Defence of natural justice goes only to procedure (must be due process), not to merits (Beals).

· Burden on party seeking to impugn on BOP that judgment obtained contrary to Canadian notions of fundamental justice (Beals at 59).

· Was fair process used by the foreign court in issuing judgement? (Beals at 62).

· Expected to know / research the law in the J being sued in (Beals at 68, but Binnie dissented).

· Can be breach in particular case even if foreign system generally meets natural justice (Binnie and Lebel in Beals, majority did not expressly disagree on this point).

· Strict liability is not necessarily a breach of natural justice (US v Ivey).
· Require adequate notice (Beals, Currie) and fair chance to present case (Beals, Currie).

· Adequate notice informs the D of the extent of jeopardy (Lebel in Beals), but don’t need details (Beals at 66).

· Is possible for there to be a failure of fair process in another Canadian province, even though system is fair overall (LeBel in Beals at 244).

· P trying to enforce could argue that breach natural justice is a matter for appeal in the other J. 

2. Judgement obtained by fraud (by our standards).  

· Do not allow re-litigation under the guise of a fraud defence (Beals).

· No longer a distinction between intrinsic and extrinsic fraud (Beals at 51).

· Fraud going to the J of the foreign court can always be raised (Beals at 51).

· Fraud going to merits only if new allegations not the subject of prior adjudication; must plead and prove new facts that due diligence would not have found (Beals at 51).

· No defence if fraud discoverable at previous hearing (Stanton, Zaidenberg).

· Large damage award is not itself proof of fraud (Beals).

· Fraud more available for default judgement (Lebel in Beals at para. 234, majority disagreed).

3. Exclusionary rules: law on which judgment was based is contrary to forum public policy / penal law / revenue law.

· You can argue the different categories cumulatively. 
· Focus on the foreign law, not procedure (Beals at 71).

· Forum characterization is rule (Huntington).

· Examine all of the circumstances.

· Exclusionary rules apply to RAEFJ and to choice of law.

· These defences all based on not allowing foreign state to assert itself over us. 

Foreign law contrary to public policy of forum.

· Require a high degree of repugnancy (Society of Lloyd’s, Beals).

· For breach of forum PP must be contrary to our basic morality or standards of justice (Beals).

· Will not enforce if foreign law is shocking / contrary to “Canadian concept of justice” (Beals)

· Be cautious - Comity (Beals, although LeBel said violation of fairness would be enough).

· Public policy changes over time. Consider when the forum’s law changed 
· Did the local court “consent” to the foreign action (Society of Lloyd’s)?
· Severe breach of international law can be a breach of forum public policy (Kuwait Airways).
· Exorbitant damages do not offend forum public policy (Beals)

· Triple damages don’t offend FPP, nor are they penal; don’t go to state (Old North Brewing).
· Interest more than 60% not contrary to FPP (Re iTV Games p708 CB).

Other Public Law

· Is foreign country trying to assert sovereignty and infringing ours? Gives forum discretion.

· Categories: Trust laws / Exchange control laws / publication bans on state secrets / environmental cleanup (failed in US v Ivey).
· A foreign laws having a public purpose will not necessarily be unenforceable (US v Ivey)
Penal law (by our standards). 

· Not limited to criminal law, but is “a proceeding in the nature of a suit by the state whose law has been infringed” (Huntington)
· Penal can include provincial law that is for constitutional purposes “quasi criminal”.

· Is the penalty a fine that goes to the state?

· Was the P acting as an agent of the state?

· Not penal if “penalty” = loss suffered (US v Ivey).

Revenue law (by our standards).
· Municipal tax ( to federal tax?
· Will not enforce tax judgments held by a state (USA v Harden). 
· May (Re Reid) or may not (Stringham) enforce tax judgments held by individual.
· Tax treaty? Morguard principle – esp interprovincially?

· Not revenue if “penalty” = loss suffered (US v Ivey).

4. Clean hands defence 

· LeBel in Beals at para 217-218.

· Courts have discretion, would RAEFJ be an AOP or BTAOJID, would it shock the conscience of Canadians? (LeBel in Beals).

· If D thought it was a meritless claim, and P takes advantage of D’s absence, then should not RAEFJ (LeBel in Beals).

· Could try this when P does not tell court about the CLC (?). 

5. Categories of defences not closed (Beals at para. 41). 
· Try “clear injustice” (?).
· Non-compliance with local statute of mandatory application (Not argued in Society of Lloyd’s). 
Enforcement of non pecuniary judgements

· Constitutional obligation to RAE NPJ’s from Canadian provs if J was properly taken (Hunt).
· To be enforceable the NPJ must be precise and certain, by our standards (Pro Swing).

· We may recognise injunctions from another J, if precise and certain (Pro Swing).
· Courts should be cautious, effects of NPJ not easily calculable.

· Types of NPJ include: document production (Hunt), Injunctions (incl. Mareva). 
CHOICE OF FORUM CLAUSES (CFC)

· Initial argument: In the interests of consistency, we should adopt the same approach to CFC as ASC (GreCon) ( Since in BC ASC are 100% binding, same should be true for CFC.

· Forum selection clauses

1. Does the domestic forum have JS (If not, even if CFC invalid, court cannot hear the matter!)

2. Must explicitly nominate exclusive J (Old North Brewing, Avenue Prop). 
3. Is the clause valid: does the nominated J recognise CFCs?

4. Does the clause apply to the facts of the case?

· If CFC invalid, then apply regular stay application procedure.
· Do not consider substantive issues (such as fundamental breach) when applying CFC (ZI Pompey).

· CFC is extant whatever the status of the contract (ZI Pompey).

· Party opposing CFC must show strong cause for overriding the CFC (ZI Pompey). 

1. Location of evidence, 

2. Relative convenience, 

3. What law is to be applied and how different it is to the law of the forum, 

4. How connected the parties are to the different countries, 

5. Whether party arguing CFC actually wants trial in the specified J, or just seeking a procedural adv.

6. Whether the P would be disadvantaged: security / enforceability / lim. per. / unlikely get fair trial.  
ARBITRATION CLAUSES (ASC)

· Conclusive where statutorily entrenched: s.15 Commercial Arb. Act R.S.B.C. and s.8 of Int Comm Arb Act R.S.B.C.: “the court must make an order staying the legal proceedings unless it determines that the arbitration agreement is void, inoperative or incapable of being performed”.

· Court will stay action when there is an ASC (Pan Liberty).

· Court may hold security until matter resolved by arbitrator (Pan Liberty).

CHOICE OF LAW

· Connecting factors / COLRs = Nationality, domicile (pre/post), residence, forum, place of event.
· Approach (issue by issue basis):

· What is the juridical category for the COA, and then the issue? (e.g. marriage) 
· What is the sub category? (EV / FV) 
· What is the defect? (e.g. capacity) 
· COLR for that defect? 
· Follow the connecting factor for that defect?

· Formal validity as at the time of contract / will / marriage formation [Unless retroactive legis].

· COLR for restitution claim of UE: apply law of the J where the enrichment took place (Zimmerman). 

· Just b/c parties married, do not assume COLR for marriage apply (Zimmerman, although not married).
· Under partial renvoi, have only single transmission or remission. 

· Renvoi will only work if foreign court COLR points to another J. 

· Consider Renvoi for FV of marriages, wills, divorces, tort – but not contract. 

· COLR for ships ( look at law of port or registry (Amosin).

When foreign law not proved

· Party who wants to rely on foreign law must plead and prove the foreign law (Old North Brewing).
· If the foreign law not proved, court will take it to be the same as the lex fori (Sangha, Mercury Bell). 

· Findings on the content of foreign law are findings of fact. 
· When foreign law not proved, and applying forum law, only apply general principles of statute law, not specific details / intricacies targeted at local idiosyncrasies (Amosin). [This is just a flexible argument that we can argue whichever way suits on the fact pattern].
Marriage

· Marriage will only be recognised if formally and essentially valid. 
· Split COLR for marriage according to FV and EV (Brook v Brook). 

· Courts often inclined to choose rule which upholds marriage (Narwal). 

· Could argue that foreign law contrary to forum public policy. 
· Can make special COLR for particular defects (Lord Simon in Vervaeke).

· Argue for law with which the marriage has the most RASC (Lord Simon in Vervaeke).

	Formal validity (LLCeleb):
	Essential validity (DDR or IMMH):

	· Notice

· Witnesses

· Licenses

· Registration

· Nature of the ceremony – civil / religious

· Proxy

· Parental consent (should be EV, but case law says is FV, in PGL: const. challenge?). 
	· Age (16 in BC, but 19 if w/o consent, much lower (10-12) under the CL)
· Consanguinity – relationship by blood

· Affinity – relationship by marriage

· Status - single / married
· Consent

· Sex

· Numbers

Capacity = age (Pugh), status, potence (Sangha).


Essential validity 
· DDR requires compliance with laws of both parties domiciles on the day of marriage (Brook, Pugh).
· If want to protect the parties, good argument for DDR [DDR more commonly applied than IMMH].

· Considering post ceremony defects, good argument for IMMH

· Persons related by consanguinity, affinity or adoption can marry, and marriage valid unless related lineally, or as brother or sister or half-brother or half-sister, including by adoption (Marriage (Prohibited Degrees) Act R.S.C.) ( is exhaustive w.r.t. parties being related.
· IMMH can be applied despite the couple never have established a MMH (Narwal).
· Consent may be vitiated by Duress / Mistake (as to nature of ceremony, identity, character of other person) / Fraud / Mental illness / Drunkenness / Mental reservations.
· Duress requires genuine and reasonably held fear of immediate danger to health (Szechter).
· Sham marriage if never planned to live together, and never did, but courts very reluctant to say marriage invalid b/c a sham (Vervaeke, recent immigration cases).

· Capacity goes to EV, so if can classify as capacity, then more options for COLR. 

· If DDR says ok for only one party, can argue that is ok if the ok party is from the forum (Sottomayer).

Formal validity

· Compliance with LLCeleb is sufficient, but not necessary. 

· 3 chances to uphold validity ( 
1. LLCeleb: domesticate the facts [This is the total approach 99% of the time].
2. Common law agreement to be married is ok if compliance with the local law either impossible or clearly not reasonable. Circumstances are key: if you tried to comply with LLC, then CL marriage not valid.
3. Renvoi: Look to whole law (incl. COLR) of the place of the marriage. [Also valid for FV of wills].

Recognition of foreign divorces (which are a form of judgment).
· Will recognize divorce if it was obtained in the domicile of the parties (Vervaeke).
· Will recognise divorces recognised by the then domicile of the parties (Vervaeke).
· CL says that use forum’s definition of domicile, but Divorce Act says can use foreign definition. 

· States of USA recognise divorces in other states under full faith and credit clause (Vervaeke).

· Will recognise divorce if parties had RASC to the J that gave the divorce (Indica). 

· Divorce Act s.22: will recognise divorce from J if one party lived there for the 1 year preceding. Divorce Act admits that other recognition rules can be used. 
· There are very few foreign divorces that Canada does not recognise.
· Public policy may lead to recognition of divorce (Vervaeke).

· If have issue of essential validity of divorce [or other issue for which have no COLR], then just make one up. 

Polygamy 

· Forum decides, by its standards, whether marriage is polygamous / polyandrous (Hassan).
· If either party legally entitled to take other partners then marriage not monogamous (Lee v Lau).
· If in a non-monogamous union then we will consider you married for status, child legit, succession (Yew), but will not give matrimonial relief i.e. decrees of divorce / nullity, support (Hyde v Hyde).
· In some J’s (but not BC) statutes will give matrimonial support to wives of polygamous marriages. 

· What is matrimonial relief is a characterisation issue: divorce, division of assets are mat. relief, but taking inheritance from husband under will is not. 

· If de facto monogamous when become domiciled in Canada, marriage converted: get relief (Hassan).
· If de facto monogamous and law of domicile becomes monogamous, marriage converted (Sara). 

· If fulfill condition under law of domicile that converts marriage (wife gives son), marriage converted. 

· Capacity (EV) to enter polygamous marriage – DDH or IMMH?  
· Under DDR, residents of Canada do not have capacity (law prohibits) to enter polygamous marriage.

Choice of law in Tort
· LLD is the basic rule for COL b/c promotes order and fairness, and meets expectations (Tolofsen).
· Discretion to deviate from LLD for
1. international litigation 
2. where justice requires it 
and where this exception is invoked, lex fori will apply (Tolofsen).

· Require compelling and exceptional circumstances to deviate from LLD for international litigation (Somers ( para 33, said that Somers was a case of international litigation).

· International litigation requires at least one element outside Canada. 

· Argue for discretion to use lex fori instead of LLD interprovincially (Major in Tolofsen), but unlikely. 

· Statutory COLR could override LLD, but unlikely that statute covering such minutia would exist. 
· Arguments that can be made for different law to apply in tort:
1. LLD not plead or proven. 

2. Locate the tort where it suits you – Have to pick single J.

3. Characterise law of LLD as procedural (Approach of CA in Greenshields).
4. Characterise law of LLD as contrary to forum public policy. 

5. Depecage = Sever issues (spousal immunity, heads of damage) [Not just for tort law].
6. Desistement = Does LLD statute limit the scope of the statute? 
· Do not domesticate the facts. Apply LLD statute to exact fact pattern. 
· Only have remission, not transmission, under desistement.
7. Renvoi – Look at the whole of the LLD (Nielson). 
Choice of law in contract

· The Proper law of the K (PLOK) is either (Amin)
· Law actually (expressly or impliedly) chosen by parties or
· Expressly: Look at the contract, is there a CLC?

· PLOK can be of a J with which there is no other connection (Vita), but choice must be bona fide, legal and not against public policy choice (Vita). [Colourable?]  
· If non est factum / fraud then CLC may not apply ( void ab initio (Mackender).

· Impliedly: Look for clues as to intention within the 4 corners of the K. 

· CFC creates a presumption that intended to apply the law of that forum.  

· Language of the K (English, Spanish…?)

· Money of account.

· Validity of provisions under different systems. 

· Law to which the contract most closely connected; objectively ascertained proper law (OAPL).
· Consider terms of K, and what is to be done under the K; do balancing (Colmenares). 

· When consider things to be done under the K (e.g. build something), are considering things external to the 4 corners of the K

· Can consider the LLC, but not decisive (Colmenares). 

· Renvoi does not apply in K. So if claim is in K, and foreign statute points back to forum, cannot rely on that if your claim is in K – don’t get this wrong on the exam. 

· Contract is governed by PLOK, but exceptions for formation, formality and capacity. 

· PLOK is that as of the time of litigation (Vita, Amin) [but could make party autonomy argument]. 

· If statute incorporated into contract by reference, then is statute as of the date of K formation (Vita).

· PLOK cannot be floating, fixed at time of K (Star Texas), although location of arbitration can float. 
· Can have more than one PLOK for different parts of the K, but better to have separate K’s.

· Unilateral COLR: statute directs application of statute in specified circumstances (Avenue Prop). 

Exceptions to the proper law of the contract governing the contract

Formation of the contract

· Apply lex fori to determine whether contract was formed (Mackender).

· Alternatively, apply the putative proper law (i.e. the law that would be the proper law if the K was actually formed) to determine whether the contract was formed (Parouth – p75 CN). 

Formality (Formal validity).
· K formally valid if valid under either LLC or proper law of the K (Greenshields trial judge).
· Argument: use PLOK b/c it is the primary law and should govern the entire K.

· Argument: use LLC b/c that is where parties were able to get advice on formality.
Capacity

· Governed by the objectively ascertained proper law of the contract, not the law chosen by the parties.  
· [Alternative arguments could be made for LLC applying, or domicile of parties].

Illegality

· Two stage process:

1. Determine whether the statue is relevant to the contract

· LLS statutes will apply (Gillespie Management). 

· PLOK is always relevant (Vita).
· Forum law is relevant (Avenue prop). So LLC may apply – but stat interp is key, look for unilateral appli. of statute. If general statute, and K has no connection with forum, then iffy. 

· LLC is not relevant for illegality, although may be for formal validity (Vita). 

2. Interpret the statute – what is the effect in this case?

· Only statutes of mandatory application are binding on the contract (Vita).
· Forum statues of mandatory application will apply (Avenue Prop.) [“illegal” does not mean penal].

· Breach of statute of mandatory application will not necessarily void the K ( statutory interp (Vita).  

· Defences against statute applying:

· Public policy / penal law / revenue law / other public law

· Party autonomy.  
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