Edinger conflicts Can – fall 2005
Chapter 1

Three areas of conflicts

Jurisdiction – over parties? over subject matter?

Recognition and enforcement

Choice of law – once know which court we will use, what law will that court apply?

Conflicts problems in Canada cannot rely too heavily on UK because our federal system is different and inter-provincial issues different from international ones, and England influenced by the EU.

International conventions flow from Hague conference on international private law. 

Canada has adopted some of these e.g. UNCTRAL model for arbitration, Hague convention on child abduction. 

Chapter 2

Intellectual history (007)

Civil law has influenced the law of conflicts.

Americans were first to really deal with conflicts, but Canada has not shown preference for American law over UK, despite federal American system.

Conflicts is based on the idea of territoriality. 

Discusses ideas of comity and vested rights. 

Governmental interest analysis – decides how the foreign rule should be treated by looking at its underlying rationale or purpose, and ultimately decides whether local law should be modified for application to the particular based on the rationale and purpose of the domestic law. 

Governmental interest analysis requires a detailed analysis of domestic law to decide if it should be modified to accommodate the foreign law – requires high level analysis, confuses local law as judges disagree. 

Governmental interest analysis focuses too much on local law, and ignores comity. 

Discusses two variants of Governmental interest analysis – the difference was not clear to me on my cursory read. 

Brilmayer article (011)
Choice of law is complex because the domestic judge generally prefers local law, and so may not be objective in deciding which law should be applied. 

Gets into academic argument about how one decides choice of law, because you have to apply law to do so, but whose law are you applying in deciding, so then you have already decided. 

Governmental interest analysis involves following local law when local government interests are at stake. 

Principle of territoriality (014)

Can control actions only within your J, and others cannot control actions in your J. However a J can choose to enforce the laws of a foreign J. 
Comity (015)
Says that comity is not merely respect for another J, but it is often necessary to recognise law from another J to do justice to the litigants, and ensure productive resolution of disputes. 

Vested Rights (015)
Rights to not exist under the laws of nature, they have to be conferred by statue or other act of man. Rights generally arise on the happening of an event, man made event or act of god e.g. time passing. But once a right is created, it exists and should theoretically be recognised universally. 

Lex loci contractus – if contract was formed in J X, then should apply the law of J X to the contract, not because that law is better than any other J, but because that is the law under which the contractual rights were created. 
The local law theory (017)
In science, use inductive method, make observations and then conclude rules by trial and error, and try to find rules that explain and predict (rather than deductive where you assume statement / idea is true, and then test to check it).
For law, the theoretical method of Dicey, assume certain principles are true, that those principles are not tied to any jurisdiction, and they determine how decisions should be reached.

Positive method, rules for resolving conflicts of laws are actually laws themselves, and there legitimacy comes from the domestic J choosing to use them. 
Theoretical view – when a right is created, it cannot be called into question by any J, because the principles of justice require it to be enforced.

The theoretical method is a deductive method, but could use inductive method whereby you read in to what has actually be done, and try to determine what the rules are. 

Can England say that even if commit murder in china, you can still be found guilty in England – well this goes against the idea that murder is an action against the state, if you did not murder in England then you did nothing to the English state. But there is no international law that prohibits such a law. In such a case England would be applying its own law, although that law would be similar to the foreign law, but it is the law of England that allows enforcement of this “foreign rule”.
Says that never enforce foreign rules, but only enforce our local law that says that foreign law can be applied. 

Says that like in science, we can induce rules by observing how the courts resolve cases, and based on the patters can say that certain rules exist in our own courts. 
Governmental interest analysis (022)
Says that should not use choice of law rules, but rather follow the following sequence.
1. Generally apply domestic law. 

2. If it is suggested that foreign law applies, domestic forum should do a policy based analysis to determine if domestic law should apply i.e. will it further the legislative purpose of the domestic law to enforce the domestic law in the case involving foreign elements.

3. Do a policy analysis of the foreign law considering the intent and interests of the foreign state. 

4. If the domestic forum has no interest in applying domestic law, but the foreign state has an interest in its law being applied, then apply the foreign law. 

5. If foreign state has no interest, or domestic state has even a little interest, then should apply local law. 

Says choice of law rules are bad. 

Nebraska case, enforced foreign contract allowing interest payments in excess of those allowed in Nebraska because the interest rates in question were not much more than those allowed in Nebraska – must not be anal on the exact amount, but is the foreign rate in the ball park of fairness which the Nebraska statute was aiming to ensure. 
Comment on Babcock v Jackson (024)
Says that could not “restate” the law of conflicts, it is too confused and complicated. But says that following would be a good approach. 
When asked to apply foreign law, do policy analyses of domestic and foreign laws, and see what interests support enforcement of the respective laws. 

If only one state has interest, apply that state’s law. 

If there is a conflict, consider reading one states law in a slightly more conservative way – would that help?

If conflict between laws unavoidable, and legitimate interests of domestic state at play, apply law of the forum. 

If conflict between laws unavoidable, but no legitimate interests of domestic state at play, apply law of the forum anyway, until someone has a better idea. 

If conflict would lead to different results in different J’s, try and compromise to fulfil the interests in uniformity of laws across the country. 
A critique of the choice of law problem (024)
When deciding whether local or foreign law applies, do not look (in theory) at the content of the local or foreign law, just look to determine which J’s law should be applied, once have decided on that, only then do you look at the actual substantive content of the chosen J’s rules. 
But this method is criticised, says that no human judge could exclude consideration of the substantive nature of the law, especially if the foreign law was offensive. 

Says that the decision process should be as follows:
Consider the transaction or factual situation at hand. 

Determine the results of applying local and foreign law. 

Consider the results in light of justice between the parties and general policy, try to link the event or transaction to one law or another.
Huntington v. Attrill: (1893) (Ont) (leading case for penal)

Facts:
A director of a New York corporation, resident in Ontario, walked away from a bankruptcy

New York had a law making directors liable for the debts of a corporation, if there was a false statement in the corporate documents

Plaintiff got a judgement under that law 

applied for enforcement in Ontario
· D argued that the NY judgement was based on a foreign penal law and therefore irrecoverable in Ont. (he surrendered to the NY jurisdiction). 

Issue:
Is the foreign decision enforceable in BC?

Held:
The NY was not a penal law within the meaning of the forum b/c statutes like this give a civil remedy only to creditors and its not enforceable by the state, so is enforceable in BC. 

Discussion:
Two step process:

the substance of the right sought to be inforced

whether the enforcement of that right would, directly or indirectly, involve the execution of the penal law of another state

· Take note of what the privy counsel does:

Justifies the penal law exception: penal law is only comprehended and punishable in the country which they are committed.

Defines what forum means by this definition: Foreign tribunals do not regard certain violations of statute law as offences against the state, unless the vindication rests with the state itself. No proceeding, even if it’s civil, which has for its object the enforcement by the state, whether directly or indirectly breaches by the lex fori. It is still penal if b/w two parties but its brought on behalf of the state. It could be an individual, but if it furthers a state goal you could argue that it’s penal. The fact that the P is the state it doesn’t matter, you have to look at the cause of action and the law to be applied, so if state is suing on a contract, obviously not a penal law. 

Address the correct method of characterisation. The court appealed to must determine, for itself the substance of the right sought to be enforced; and whether its enforcement would either, directly or indirectly, involve the execution of the penal law of another state. They chose the lex fori. 

Justify their choice by saying that they can use it across the board. Lex fori is the only method that is going to produce internal consistency. Lex fori allows the forum to characterise, so we get consistency in the application of the exclusionary, else if said NY says that law is penal, so will not enforce, but then next week identical law is said by Deleware to be non-penal, now we have to enforce and have internal inconsistency in Canada, so apply Lex fori and let Canada decide if it is penal or not. 
If is enforcement by the state for the purpose of punishing, then likely penal. 

Is the state penalising for violation of a statute designed to protect society? Although if breach of statute gives rise to private cause of action, i.e. not by state, then will not be penal. 

Notes: 
This case (followed in Ivey) effectively eliminated “penalty” as a defence to judgements on a primarily compensatory claim, whether the judgement runs in favour of private persons or a governmental agency. Thus, a judgement awarding punitive as well as compensatory damages in a civil action is not thought to come within the scope of the penal exclusion.

View expressed in Huntington that the lex fori ultimately governs the characterisation of a foreign law as penal is widely accepted as correct. 

The foreign court's characterization of its law can be highly persuasive.

Stringham v. Dubois (1992), 135 AR 64 (Alta. C.A.) (105)
Subject: Revenue law exception

F: woman dies in Arizona, leaves farm in Alberta to niece.  Executor in Arizona, wants to sell farm to pay Arizona estate tax.  

I:  Niece argues that this would be enforcing tax law of foreign jurisdiction

H:  Will not enforce foreign law.  Even if executor is filing suit, money makes it to coffers of foreign government.  

R: Any foreign tax law will not be enforced, even indirectly.  

Discussion:
· Re Reid allowed a similar action for an executor in England wanting to recover in BC, because the court said that the money had already been paid, and recovery by the executor would not affect the amount paid to the English tax man. But that logic was rejected here, and the court said that the amount of tax paid in the USA would be affected by whether or not recover on the Alberta property was allowed.
· The 1963 SCC case of Harden was applied in disallowing recovery in this case. 

· The foreign state does not have to be a party to the recovery action, if that state will benefit indirectly, then tax enforcement will not be allowed. 

· Says that have to follow SCC in Harden, but in light of modern comity, the SCC may want to reconsider. 

· Justification is that enforcement of foreign taxes effectively allows foreign state to enforce its laws in domestic J. 

· Local municipal taxes are also subject to the rule. 

Note:

The word “tax” may not be determinative – plaintiff claiming reimbursement for medical expenses paid to a foreign hospital will be allowed, despite the foreign hospital calling it a “tax”. (Weir v. Lohr (110)). 

Society of Lloyd’s v Meinzer (074)

Subject: Public Policy Exception

Facts

To be a Lloyd's underwriter is to be a "name"

A "name" agrees (choice of law clause), in a contract that disputes are to be resolved under English Law, that he will be jointly and severally liable for any losses in the syndicate - to any degree, and extending far past what his initial investment was.

Ordinarily no big deal; Lloyds had been paying dividends since the 18th century

Then, in the '80s, things went sour, huge payouts for serious Asbestos claims in the USA

Lloyds called on its "names" to pony up

The names sued; alleging fraud (they said they didn't know about the essentially infinite liability)

Ultimately, legislation was passed in UK, tidying up matter, forcing each name to pony up in a gigantic refunding of the syndicate and forbidding the names from suing.

Some Ontario names took the matter to court in Ontario, arguing that the whole show was contrary to public policy

How? They argued

The names could not be deprived of the right to argue fraud

The whole matter was contrary to the provisions of the Ontario Securities Regulation Act

Actions commenced in Ontario to collect from names.   Ontario courts deferred to English courts, who found for Lloyd’s after rejecting the claims of fraud and breach of the Ontario Securities Act.  Lloyd’s had not complied with provisions of Ontario Securities Act on disclosure, etc, which would IF TRIED IN ONATARIO, prevent Lloyd’s from claiming judgement.  

I:  Would enforcing the judgement be contrary to the public policy of Ontario (given the violation of ontario securities act i.e. the level of disclosure was less than would have been required by the Ontario Securities Act)?

H:  No. 

Ratio 1: Generally speaking, to envoke the public policy exception, the foreign law/judgement must be morally repugnant to the forum e.g. fraud, bribery, other coercion, prostitution.
To be rejected on public policy grounds the foreign law must violate some fundamental principle of justice, some prevalent conception of good morals, or some deep-rooted tradition of the forum. Is it inherently repugnant to moral and public interests?
Ratio 2:
With respect to the first issue; the courts decided against the plaintiffs on a question of fact (said that weren't deprived of the right to allege fraud, such right had merely been postponed until the matter was cleaned up)

Was willing to consider the second claim (i.e. - that the provisions of the Ontario Securities Regulation Act were so foundational to the legal and moral system of Ontario that enforcing a law contrary to those provisions would bring those very foundations into question)

BUT

Eventually decided that,

The matter had been addressed before, in Ashe, and it had been decided that it was OK

In any event, the provisions of the Ontario Securities Regulation Act cannot be looked at in isolation; Ontario is part of a larger whole, and allowing the Ontario Names off of the hook would:

be unjust: why should the accident of location let some names off the hook and others not

bring the entire world economic system into chaos, the protection of which system was certainly one of the foundational justifications for the Ontario Securities Regulation Act in the first place

Discussion

Pubic policy connotes more than local policy. 

Public policy should only be invoked in clear cases of harm to the public. 

Public policy arguments are made in enforcement of foreign judgement cases, and where the local forum is asked to apply foreign law. 

Public policy exception is narrow  - goes through cases which rejected it, including cases which enforced US judgements of triple damages. 

Narrow application of public policy exception is in line with the principle of comity. 

Public policy is a safety valve to prevent anomalies. 

To condone breach of Securities act is a breach of public policy, but not to the extent to come within the rule, although it is near the line, however, must consider the historical details of the proceedings. In this case the Ontario courts sent the case to England, fully aware that judgement may be sought to be enforced in Ontario. If the Ontario courts had thought it contrary to public policy, then they should not have stayed the Ontario action. To refuse to enforce the judgement now would be to undermine the authority of the previous decision. 
In this case the English courts refused to allow rescission (even for fraud), because the P’s had benefited for many years. 

Issue estoppel applies to prevent the Names from arguing public policy if that is what they originally argued in the proceedings to have the action heard in Ontario. 

Idea of comity means that must not allow weak public policy arguments to succeed. 

Imagine said could not enforce UK judgement, then things got better for Lloyd’s and they made a profit, then the Names would start taking revenue again – very unfair.

Will not disrupt worldwide insurance market by not enforcing. 

Similar cases in the USA dealing with this same issue went the same way. 

Obiter: 
There is a second class of laws, in scholarly lit. called laws of “mandatory application” that the government may choose to apply at all times to protect special classes.  Obiter suggests that would have been applied to bar enforcement of the judgement if courts hadn’t been estopped by deferring to English courts earlier.  

PUBLIC POLICY: a substantial similarity in the legal policies of the lex fori and a foreign lex causae defeats application of this defence. A substantial dissimilarity b/w does not constitute a sufficient justification in itself for invoking the public policy exception. A provision of foreign law can only exceptionally be characterized as offensive to public policy in the abstract. In the typical case it is its “application” in a particular case that is examined. There are cases, however, that public policy argument is simply that the substantive content of the foreign provision is “morally repugnant” and should be rejected in the abstract. (Broadwalk Regency Corp v. Maalouf)

USA v. Ivey: (1995) (Ont. GD) (057)

Subject: Other Public Laws Exception

Facts:
Michigan passes CERLCA law which creates civil liability for any business and the owner/operator of that business personally that pollutes for the cost of the clean up by the government.  Ivey owns/operates a business down there which pollutes.  US seeks to enforce judgement from Michigan in Ontario.  Ivey (sleazebag) raises every possible exclusionary rule, shot down on all of them, but leading case on “other public law”

· USA sought to enforce judgements it had obtained in the USA. 

· D were dumping and got caught. Ont. General Div. enforced the judgement. 

· Judge just says that lex fori is the appropriate characterisation. 

· The D wasn’t served and did not surrender to the Michigan jurisdiction. D is asking for a particular characterization. Ont. is taking the forum definition and applying it to the foreign law. 

Issue:
Is CERCLA a “public law?”

Held:
No.
Ratio: 

To be a public law exclusion, if it exists at all (and even that’s shaky), excludes laws which are trying to assert specifically sovereign powers in a foreign state.


-ex: publication bans on state secrets, etc. 

Not the enforcement of a penal statute, no penalty - just allowing the USA to be reimbursed for an expense incurred

D argued: 

US court lacked jurisdiction over the D. 

Held: D’s ownership and activity in the waste disposal business constituted a sufficient “real and substantial connection” to support the exercise of personal jurisdiction. 

Judgements were based on the “penal, revenue or other public law” of a foreign state. 
· Laws will not be enforced if they involve the sovereign authority extending itself over property beyond its territory. The rule applies to claims enforcing the interests of a foreign sovereign. Held: the nature of CERCLA is not penal or other public law. The claim here can not be characterized as an attempt by a foreign state to assert its sovereignty within the territory of Ont. There is clearly a public purpose at stake, but the presence of that public purpose doesn’t defeat the P’s case. Considerations of comity strongly favour enforcement. 

· CERCLA is not a penal law as the measure of recovery is tied directly to the cost of the required environmental clean-up - the extent of liability is compensatory, not punitive in nature.

· Revenue law:  Local forum must characterise the law. Reimbursement of costs incurred as a result of the actionable conduct of the defendant cannot amount to a tax.  

· The "public law" exception seems to be limited to laws relating to 
· national security, and to the 
· nationalization of private property for public purpose
· expropriation or confiscation of private property for public purpose.  
· In any event, given the rather shaky foundation of the public law exception, Sharpe J. refused to find the CERLA judgment unenforceable on this ground. This is not a case of a foreign state trying to assert itself in a foreign land. 

· Environmental cleanup is governed by statute, and would cause confusion if could not enforce against those doing business from another J – comity requires that we recognise the responsibility of our citizens for their mess when they partake in other J’s, we want this attitude reciprocated. There is a public purpose in their wanting pollution cleaned up, but comity requires mutual enforcement. 
· The basis of the “other public law” exception is that foreign public laws, even if not penal or tax, will not be enforced where they “involve an exercise by a government of its sovereign authority over property beyond its territory”. But will enforce private rights of foreign states.  
Judgements were obtained in violation of the rules of natural justice. 
Held: it doesn’t go against natural justice 

Unusual to argue breach of natural justice when trying to defend enforcement in domestic J, should rather argue that on appeal in foreign J. Error on the part of the foreign court is not grounds for refusing enforcement of the judgement. 

Just because the foreign law is one of strict or statutory liability, that does not mean that it violated the rules of natural justice, Ontario itself has some strict liability statutes. 

The US statute says that had to start cleanup immediately, but does say that at enforcement proceedings you can raise any judicial review arguments you want, but here the defendants raise no judicial review arguments. This extra opportunity increase compliance with natural justice.

To enforce the judgement would go against public policy. 
Held: to deny recognition of the claim that the local law on the same point differs from the foreign law. Fundamental values must be at stake. The defence exists but is not going to be applied generously.

“It is not enough to deny recognition of the claim that the local law on the same point differs from the foreign law.  Fundamental values must be at stake."  Essentially, the foreign law must offend the courts "sense of morality."  Since similar Ontario environmental legislation exists, CERCLA cannot be said to be contrary to the public policy of Ontario.  A substantial similarity in the legal policies of the lex fori and a lex causae defeats any possible application of the public policy defence.

In this case the Ontario and CERCLA legislation is very similar, so public policy argument must fail.

Discussion
· Ivey stands for the existence of the “other public laws” category, but they don’t recognize it as such and no other case expands on this.

Characterization Note (483)

Sometimes difficult to classify rules:
Cannot marry until 18 ( capacity (contract issue), or family law. 

Limitation period – substantive or procedural?
Damage limits – substantive or procedural?

Different choice of law rules apply to different categories, so classification is important. 

It is the forums own choice of law rules that have to be applied.

Characterization must involve the interpretation of the legal category according to the meaning given to that category in the forum’s own choice of law system – follow precedent. 

Procedure is governed by the lex fori – for practical reasons, local rules of procedure suit the way the local court operates. 
Categorization is a context specific activity. 

When deciding choice of law, we have to review foreign laws, we must be sensitive to the nature and purpose of the foreign law, considering differences in jargon and other differences between the domestic and foreign forums. 

Tolofson v. Jensen: (1994) (SCC) (536)

Facts:
· Car accident in Sask. BC residents and the son (P) is injured. He commences an action against his father and the (D) Sask. driver in BC 8 years later. 

· Suit commenced in BC b/c the limitation period for Sask. is 1 year, and Sask. law at that time said that the passenger riding for free couldn’t recover unless he showed willful or wanton misconduct amounting to gross negligence. 

· The previously existing rule was that the procedural law of the forum in which the application was brought is applied to the merits of the case. So BC limitation period would apply. 
· Saskatchewan statute requires that for a passenger in a vehicle to sue the driver, there must be GROSS negligence (idea was to prevent collusion between friends to inflate or fake claims;  thought less likely to do so in face of serious criminal charges for GROSS negligence).
Issue:
What limitation period applies, Saskatchewan or BC?
Is the limitation date procedural (so lex fori) or substantive (so lex causae)?

What substantive law applies?
Held:
Limitation periods are substantive law (overturning centuries of precedent). 

The law of the place of the tort governs choice of law in tort (lex loci delicti), so the substantive law that governed here was law of Sask., so must prove gross negligence. 
Since the limitation rule is characterized as substantive thus Sask. limitation applies.

Ratio

1).  Procedural laws being lex fori is for the convenience of the court.  If the convenience of the court is not affected, then use the lex causae.  

2).  When in doubt, a law is substantive

Dusted off vested rights theory of conflict of laws and said

Lex locus delictii applies without exception within Canada

Lex locus delictii applies internationally as well - but with exceptions when the tort is hard to associate with a place (air travel was his example)

Also said that you may want to apply Canadian law in an MVA overseas involving only Canadians

Discussion on whether limitation periods are substantive or procedural:
· Limitation period: has to be classified b/c we have a rule that says that a forum will not apply the procedural rule of a foreign forum.

· If there is any doubt, the doubt should be resolved by holding that the legislation is substantive. This is because in some cases classifying it as procedural will bar the plaintiffs right to sue. E.g. requirement that real estate agent be licensed in BC. Consider Alberta licensed agent who sold land in BC, but transaction was in Alberta, and so lex causae is Alberta, but BC procedural law is applied when litigation is in BC, so if BC licensing requirement is procedural, then Alberta agent cannot sue because BC procedural rule would say that he had no right to conclude the deal, so rather say that licensing requirement in substantive and therefore lex causae. 
· Apply lex loci procedural law because hard for the court to know procedural rules of different J’s each time a case has a foreign element. 
· Characterization of the foreign law is done by the lex fori. We can take into account how the foreign forum characterizes it, but we decide how to treat it. Since characterization is flexible we should never get into a “no law applies” situation.  
LaForest J.  
· Are limitation periods substantive law or procedural?  "The common law traditionally considered statutes of limitation as procedural, as contrasted with the position of most civil law countries where it has traditionally been regarded as substantive...  The reasons that form the basis of the old common law rule seem to me to be out of place in the modern context.  One reason was the notion that foreign litigants should not have an advantages over local lawyers which would be the case if the foreign litigants got to apply their own procedural laws and forced the forum litigants to learn law foreign - but this reason does not sit well with the proposition that the law that defines the character and consequences of the tort is the lex loci delicti...
· Another reason that limitation periods were seen as procedural was because of the mystical theory that the substantive right to sue remained forever, but just that it was blocked by the procedural limitation period. But this does not make sense, we should admit that limitation periods bar substantive rights. 
· The purpose of substantive/procedural classification is to determine which rules will make the machinery of the forum court run smoothly as distinguished from those determinative of the rights of both parties." Procedure administers the machinery as opposed to the product. 
· Statutes that say “shall not maintain an action…” generally bar the action, but do not destroy the right, and so such statutory rules are procedural. 
· LaForest J. concluded that limitation periods are substantive - if the action is barred in the lex loci delicti due to the expiration of a time period, that limitation period must be respected by the lex forum, and the action dismissed.
· So now that are substantive, if limitation period expires, then right extinguished, so then if the law later changes to make longer limitation period, then P cannot now sue, the right was already extinguished. If it was just procedural, then the P could sue if the rule changed and under the new rule the claim was not out of time. 
· Whether or not a litigant must plead a statute of limitations in order to rely on it is limitation periods included in the rules of court (e.g. for various pleadings) are still procedural
Note:

· Also, anomalies arise if say limitation periods are either substantive or procedural depending on how they are worded: what if, when particular limitation is characterized, it could be substantive here, but the equivalent rule could be procedural in the foreign J. Then if we are applying local procedural and foreign substantive law, then will be left with no applicable limitation period. Conversely, if say local limitation rule is procedural here, but foreign one is substantive, then both will apply – what if they conflict?

Choice of law analysis - Discussion on what substantive law to apply - (587)
LaForest J. : 
Decisions of the courts below in the Tolofsen case

· Litigation involved interest from more than one J i.e. parties from different J’s. 

· McLean v Pettigrew, [1945] SCR 62 ( car accident in Ontario, only one car involved, but passenger sued driver. Suit bought in Quebec. Driver and passenger were residents of Quebec. Quebec law was applied. There would have been no claim under Ontario law. But the court said that the Phillips v Eyre (see below) test was satisfied b/c the conduct of the D violated the Ontario Highway act, and so was prohibited by the foreign J. 
· In this case BCCA said should apply BC law, would have been in the reasonable expectation of the D’s, and that the Sask. Limitation period and gratuitous passenger rule has since been repealed. 
Facts of the Gagnon case being considered by LF at the same time

· Accident in Quebec. P brings action in Ontario b/c does not want to be limited by the Quebec no fault liability limit. P is the wife and her kids suing the dad who was driving (they are all from Ontario) and P is also suing the other driver who is from Quebec, well then she dropped that suit when the McLean and Grimes decisions came down, but the husband has third partied the other driver so he is still in. 
· Grimes v Cloutier (1989) said that, on the same type of facts as this case, the liability of the Quebec D was governed by the law of Quebec. 
· P already got all she is entitled to under the Quebec no fault scheme from the other driver. 

· So can the action be bought in Ontario, what law will be applied, and can the dad still sue the other driver.
Decisions of the courts below in the Gagnon case

· TJ considered the English case of Phillips v Eyre which says that to bring action you need
1. It to be a wrong in the J you bring the action – LF says that this part deals with jurisdiction.
2. The wrong must have been not justified by the law of the place where the wrong occurred – LF said that this part deals with COL.
· TJ said that the dad could sue the other driver in Ontairo, said that it was not relevant that the other driver was once a D named by the P, b/c that was no longer the case. 
· TJ said that it would have been in the reasonable expectation of the parties that the law of Ontario would apply. 

· Ont. CA said (although there was a dissent) that McLean applied to the main action, but that under Grimes v Cloutier the Quebec D had the right to have Quebece law applied to him, he was just driving his own car in his own province. 
History of COL rules

· Seminal case was Phillips v Eyre
· LF says that if wrong occurs between two Brazilians in brazil, then the English court should not interfere, but could if they were both domiciled in England.
· Says that McLean v Pettigrew, [1945] SCR 62 was based on insecure foundation of Phillips.
· LF went through a few cases in which Ontario residents were allowed to use Ontario law for car accidents in Quebec – said that this is unfair to Quebec driver who should be allowed to rely on Quebec law. 
Critique and Reformulation

· Basic idea is that a state’s laws should only apply to its state.
· In modern world of mobility, we must recognize other states laws and their determinations. 

· OK to have domestic courts rule on matters that occurred elsewhere (fosters mobility), but then must decide what law to apply. 

· Applies own procedural law, but should apply substantive law of where the activity occurred – lex loci delicti. 

· Difficulties when act and harm occur in different places, but that is not the case here. 

· General rule should be that civil liability arising out of a wrong derives its birth from the law of the place where it occurred, and its character should be determined by that law. 

· This rule is certain and easy to apply, and accords with reasonable expectation – if go to a J you expect to be subject to their laws. 

· Discusses how LLD is the rule in most places in the world. 
· “I do not accept the former British rule, adopted in McLean v Pettigrew, [1945] SCR 62, that in adjudicating on wrongs committed in another country our courts should apply our own law, subject to the wrong being 'unjustifiable' in the other country."
· Else would have same event being decided differently i.e. according to law of forum, and that would encourage forum shopping. 
· LF said that courts should have discretion to apply their own law in some cases – but must be rare and extreme.
Should there be an exception to the general rule of LLD?
· Any exception must not lead to the forum shopping described above. 
· Some USA states decide which J the parties and the wrong have the strongest connection with, and then apply that law, but most states still apply LLD.

· LF says that such approach is extremely uncertain, and hard to apply. 

· May also argue for exceptions where all the parties are nationals of the forum, this is said to be convenient. Also said to be just because then will not have another countries bad laws applying to disputes with all our nationals, LF says that this is just the forum deciding that the other laws are bad even though they do not meet the public policy offending threshold.

· Says that require order and fairness, but order comes first, so too bad if you think the other countries laws are unfair. 

· Why should it make a difference if you as Ontario resident having accident in Quebec happen to crash into someone from Ontario as opposed to someone from Quebec. 

· Although admits the convenience argument has weight b/c insurers and health care would be better if applied law of forum, says that it will all balance out as equal number of border crossings each way. 
· Says that in Canadian provinces the laws are similar and the case law all on-line – so for inter-provincial conflicts LLD is easy to apply. 

· If apply lex fori when all nationals of the forum, that will encourage parties to third party parties from the place of the accident so that can apply LLD e.g. the pedestrian that “distracted” the driver, or the city that placed the stop sign.
· Should rather have certainty so encourages settlement – so apply LLD.
Application to this case: 
· Apply LLD to the tolofsen case – sask law applies. 

· Gagnon case. Apply LLD which is Quebec law. The civil code of Quebec has a change that was not in force, but the SCC says that assume it was for analysis purposes. That change to the civil code says that “in any case where the person who committed the injurious act and the victim have their domiciles or residences in the same country, the law of that country applies.” Also says that if injury shows up later when you are at home, your home law applies. But neither of these are applicable here, injury was immediate, and D from Quebec.
· So the civil code provision (art. 3) that says that “the victim of the accident in Quebec will be paid by the Regie regardless of who is at fault” applies, and so Quebec law applies.

· So in Gagnon, Quebec law applies, and dad cannot sue the other driver using Ontario law. 
Reference to more than one legal system: 

 ‘this contract will be valid if it is valid by this law or this law’ - so as long as there is validity under one of the named legal systems, it is valid.   
Seize or sue

As a general rule, if you have a security interest in a property and you seize the property, you cannot maintain a claim against the debtor for the deficiences (i.e. - if the sale of the property doesn't cover the whole debt you are out of luck)

The courts have said this is not a remedy, we are talking about the RIGHT to a remedy - which is a part of contract law and thus substantive

Claims by unlicensed real estate agents

Depends on characterisation - usually substantive

No fault automobile insurance legislation

No fault legislation may wholly bar a plaintiff from seeking civil recourse in tort

Substantive issue, as typically directly affecting a tort victim's substantive right of action
Recovery of Legal cost and pre-judgement interest

Awarding costs is typically a discretionary judicial tool used to control the litigation process, thus procedural
Damages

Heads of damages are part of the rights that flow from a breach, thus substantive

Rules of quantification of damages are procedural, as they are translating from a loss into dollars (no substantive issue raised)

Thus a rule that "you cannot recover" would probably be substantive unless you can find a way to stuff it into quantification

Priorities between creditors

Comes up in maritime law

e.g. claimant #1 delivered necessaries to ship;  claimaint #2 loaned to shipowners

Some claims will be in rem against the ship and some in personam against the owners

In B.C. the delivery of necessaries do NOT give you a claim in rem against the ship (which is usually desirable because God knows where the owners are, or who the owners are - but the ship is RIGHT THERE)

The question of whether or not you have rights in rem at all is substantive, the prioritisation of creditors after that finding is procedural 

International Assn. of Science and Technology for Development v. Hamza
(1995), 28 Alta. LR (3d) 125 (CA) (548)

Subject: Who can sue?  

Facts:
The plaintiffs were registered in Switzerland as societies and recognised as legal entities under Swiss law. They were not incorporated in any form under Canadian provincial or federal law. 
The plaintiffs sought a declaration in Alberta that the Hamzas (from Alberta) had no legal or equitable interest in the assets held in the plaintiff’s names. There was an ugly divorce and the plaintiffs were afraid of the consequences of a matrimonial property award by the Alberta courts. The defendants Christa Hamza moved for an order striking out the action on the basis that the plaintiffs lacked the legal status to sue in Alberta, and therefore had no right to ask the court for such an answer.
In Alberta, only corporations and natural people can file suit. 

Issue:
So can this group, the plaintiffs, file suit and ask the court for such a declaration?
Held:
Yes, because they are recognised as legal entities able to sue in their home J. The chambers judge should not have struck the action on the basis that the P had no right to sue, the chambers judge should re-consider the matter and determine if the P has the right to sue in its home J, in which case it has the right to sue in Alberta. 
Ratio:  
Any group that can file suit in it’s home jurisdiction can file suit in the lex fori.  This is because they are capable of being held to court decisions.  

Discussion:
· The first step in determining the right of a foreign entity to sue involves the identification of the applicable law for making that determination.
· Determination of the proper law governing an issue is made through characterisation of the issue as either procedural or substantive in nature.

· Procedural matters pertain to the machinery for enforcing a right and include:

· the form of the action

· the proper parties to an action

· available remedies

· admissibility of evidence

· determination of the proper court

· Substantive matters relate to the existence or nature of a legal right

· The status of a party to sue is a procedural issue, and is determined by lex fori. 
· A resident entity recognised as person has the right to sue if it is recognised as a statutory person (e.g. corporation, fed crown, prov crown) or a natural (living, age of majority, mentally competent) person.
· If not a statutory or natural person, then you cannot sue. So, for example, unincorporated societies cannot sue. But the right for unincorporated society to sue may be conferred by statutes, like Labour Code does for unions. 

· If the plaintiffs were resident in Alberta, they would not have any right to sue because they are an unincorporated society, but since they are from a foreign J, they may have the right to sue, must consider Alberta private international law rules. 
· This appeal does not consider whether the court should hear the action, but just can the party ask for the court to consider hearing the action. 

· Foreign natural persons clearly have a right to sue in our courts. 

· Questions concerning the status of a foreign corporation within its home jurisdiction are determined by the law of the place of formation of the corporation.
· It is enough that the corporation is duly incorporated in its home J, then it can sue in our courts. This status must be pleaded by the party relying upon it and is a question of fact.
· "All foreign entities which have a legal status to sue under the law of their domicile have the same right in Canadian provinces." – based on comity. 
· Concern is that there must be accountability by the person suing. So if foreign J allows a partnership to sue, because it has a rule that the partners are liable for judgements against the partnership, then we will allow that partnership to sue in our courts. 

· In situations wherein there is some doubt about the entity's availability if costs awarded against them, the court can require security for costs

Note:

· This rule was taken to an extreme in Bumpers Development v. Commissioner of Police of the Metropolis in which an Indian temple destroyed over 100 years earlier but recognised as a legal person was allowed to sue. Edigner’s interpretation: this was based only on the English law allowing for importation of: “all foreign corporations or persons, duly authorized under any foreign law to appear in judicial proceedings, may do so before any court in the province” 

Gillespie v. Grant: (1992) (Alb. Surr Ct) (121)

Facts:
Bud Grant died in Vancouver. Will challenged for testamentary capacity and undue influence. Movable property is the bulk of the estate, all of which is in BC. Bud born in Ontario, to Alberta when 17, married, 4 children, hotel businessmen, acquired 2 hotels in BC, divorced, still lived in Alberta, turned gay, moved to Vancouver, bought a condo, but maintained Calgary residence, developed lots of businesses in Vancouver, all mail still went to Calgary home, personal stuff stayed in Calgary, dental work, drivers licence, tax returns all as Alberta resident. Did say Vancouver home was his principle residence on a city application form. Got aids, hospital in Vancouver, used BC health, died in Vancouver. 
Issue:
Was his domicile at the time of death B.C. or Alberta. 
Held:
Need a trial. 
Discussion:
Must determine domicile because affects testamentary capacity and succession to movable property which is the bulk of the estate. Law of domicile determines whether have testamentary capacity to make a will of movable property. 

The law of the place where the land is situated governs testamentary capacity in respect of wills disposing of land. 

Wills act of Alberta says that the manner and formalities of making a will for movables determined by law of land of domicile at time of death. 

All property in BC, so BC only has J to deal with the movable property if BC was domicile at time of death. 

Born in Ont. (domicile of origin) but by choice acquired a new one in Alberta, what is the issue is whether the deceased acquired a new domicile of choice as a consequence of est. a residence in BC. 

Old definition of domicile: has been defined as a person’s permanent home which requires the act of residence and the intention to remain there permanently. 
New definition: domicile only requires an intention to remain indefinitely.

While a person can have more then one home, they can only have one domicile. 
An existing domicile is presumed to continue until it is proved that a new domicile lies on those who assert it. 
B/c the action is being heard in Alberta, it must decide whether he abandoned his Alberta domicile according to Alberta law. ( always use the law of the forum to decide what law applies. 
Need a trial to determine the intent of the deceased. The matter of domicile should not be determined in summary proceedings – too fact based. 

If domicile is found to be Alberta, then what happens to all his movable property in Alberta and BC will be defined by Alberta law. Only fixed property would be defined by BC law i.e. if the land is in BC. Vice versa applies. 
Held: This case stands for 
a) the statement that the forum is to decide the domicile. Refused to stay the proceedings and directed a trial to decide domicile in the forum. The issue of whether Alberta or BC would be the appropriate forum to continue the proceedings once domicile has been determined should be left for consideration pending that determination. 
b) All evidence is admissible and you have to go through their life history. 

Re Urquhart Estate (127)
Facts:
Mr. Urquhart and Miss Taylor lived together but were not married after his death she brought a dependence relief application under Ontario’s succession laws. He moved all over the world for work.  He at one point established domicile, but then continued travelling.  Only constant was that he kept a room in Ontario full of books and clothes, and stayed there whenever he visited or came on business.  

Choices include: New Zealand (born), Ontario (domicile of choice), Florida and New York. Stayed at friend’s house, has drivers license registered and present address as the friends house, also used that as his voting address.

Taylor says he never had an intention of going back to New Zealand permanently. 

She says his domicile is in Ontario his son says otherwise, because he wants all the money.

Issue:
Where is Domicile?

Held:
Ontario

Ratio:

To extinguish a domicile, there must be a positive intention NOT to live there indefinitely.  

Discussion:
· Domicile is where one lives and intends to go on living indefinitely. 
· Two elements: 1) the fact of residence and 2) intention to stay there indefinitely 

· He clearly did not intend to live in Quebec.

· He was resident in Florida when he died, but had not applied for a green card and it does not seem he intended to stay. 

· Established Ontario as domicile of choice in 1980 – had the intention to live there indefinitely, although the court need not find intention to live there “permanently”.
· Can’t abandon a domicile without leaving it and you have to have the requisite intention to leave it. Two ways to define an intention to leave:

· You leave without an intention to return. 

· You leave with an intention not to return. 

· *The distinction is that the first one is an absence of intention, while the second is an intention never to return to that place again. Whichever one you apply, you need to physically leave and need an intention to leave. The case law prefers the 2nd one. The burden of proof is on the person who says a new domicile has been obtained. 


· The law is domicile of choice continues until it is proved that a new domicile is acquired. A person abandons a domicile of choice in a country by ceasing to reside there permanently or indefinitely and not otherwise. 
· A domicile of choice is lost when both the residence and the intention which must exist for its acquisition are given up. It is not lost merely by giving up the residence nor merely by giving up the intention. 

· Although he lived elsewhere cannot find a positive intention of never to return to Ontario therefore he never lost his domicile of choice in Ontario. 
· "One's domicile is where one lives and intends to go on living indefinitely.  Domicile involves two elements - the fact of residence and the intention to stay there permanently or indefinitely.  A domicile of choice continues until it is lost by leaving it with the intent to abandon.  The intention must be one to abandon permanently.  A domicile of choice is lost when both the residence and the intention which must exist for its acquisition are given up.  It is not lost merely by giving up the residence nor merely by giving up the intention."

Notes: 

· Residence. Conventional common-law view is that residence, as an element of domicile means very little more than physical presence. The important issue is said to be intention underlying the physical presence. 

· Intention. Grant said the intention must be to remain there permanently, while in this case the intention is only to stay there indefinitely i.e. that is how he established domicile in Ontario. 

Notes:

1. A person's domicile is determined by the lex fori: Grant.

2. Residence, as an element of domicile, "means very little more than physical presence."

3. It is sufficient to show an intention to make one's home "indefinitely", there need not be an intention to stay "permanently."

Domicile of Origin and the Doctrine of Revival

A much criticized feature of the English concept of domicile is the great importance placed on the domicile of origin, which is the domicile attributed to a person at birth.  This manifests itself in two rules.  First, it is more difficult to prove that a person intended to displace his or her domicile of origin with a domicile of choice than to prove a change of one domicile of choice to another.  Second, if a domicile of choice is abandoned, and a new domicile of choice is not simultaneously acquired, the domicile of origin revives to fill the gap. 

In contrast, a domicile of origin persists, even after a person leaves the relevant country intending never to return, until it is replaced by a domicile of choice.  At common law, the domicile attributed to a person at birth depends on the domicile of the parents.  The child's domicile changes with the domicile of his or her parents throughout the period of minority.  The domicile of children now generally depends, according to the relevant provincial legislation, on the domicile of the parent or parents with whom the child habitually resides.

Adderson v. Adderson (157)
Subject: Habitual Residence

Facts:
Couple lived in Calgary for 14 years after married, separated, reunited in Hawaii,  then returned to live in Alberta together for a year. Then decided to move to Hawaii, sold stuff in Calgary and got papers to allow them to work in Hawaii. But husband couldn’t find work.  Stayed a while, then worked in California and then Oregon. Then told wife that wanted divorce, devree of divorce issued in Hawaii. Some property still in Alberta, but can only get a matrimonial property order if habitual residence is Alberta. 

Issue:
Where was last habitual residence? This needs to be decided because the words “last joint habitual residence” appear in the Matrimonial Property Act of Alberta. 
Held:
Alberta. In this case they never did form durable ties to Hawaii, he did not even get a job, they had intent, but never formed the ties necessary to establish “joint habitual residence” in Hawaii.
Discussion:
· Domicile is difficult – deals with intention, residence adopted by statute, deals with present intention of residence. 

· Habitual residence pertains to the quality of residence rather than duration, though there must be physical presence that endures for some time. 
· Duration of residence is relevant. 

· Habitual residence is between residence and domicile. 

· Evidence of intention is relevant but not essential. 

· Need present intention to reside, and this can be inferred from continuous residence. 

· Habitual residence is kinda like domicile, without the requirement for intention to stay there permanently. 

· Habitual residence = “residence adopted voluntarily and for settled purpose””.  

· Habitual residence can be assumed from continuous residence.

Chan v. Chow 199 D.L.R. (4th) 478

Facts:
A husband and wife separated in late 1995 in Alberta. Their only child, a one- year-old girl, lived with her mother after the separation and the mother obtained an ex parte order of interim custody. Without the father's knowledge, the mother, an Australian citizen, took the child to Australia in February, 1996, and later that year moved with her to Hong Kong. 

In the meantime, an Alberta court set aside the ex parte interim custody order and granted interim custody to the father. After the father located the mother and child, the family reunited for a short time in late 1996 in Hong Kong. After a second separation, the mother and child stayed in Hong Kong, while the father eventually moved to Ontario. 

The Alberta Court of Queen's Bench granted the mother and  father a divorce in 1997 and ordered, on consent, that they have "shared/joint" custody of their child with each parent to have the child approximately half of the time. 

The father returned to Hong Kong and tried unsuccessfully to take the child back to Canada without the mother's knowledge or consent. 

Eventually, the parents reconciled and lived in Ontario for part of 1998 before moving to Vancouver. They returned to Hong Kong in 1999 and separated for the last time soon after. 

For almost a year, the child then lived with each parent in Hong Kong for approximately equal time. 

In March, 2000, the father brought the child to Vancouver without the mother's knowledge or consent. 

In November of that year, the mother commenced proceedings in British Columbia to have the child returned to Hong Kong pursuant to the Convention on Civil Aspects of International Child Abduction, The Hague, 1980, Can. T.S. 1983, No. 35. Article 12 of the Convention provided that, subject to certain conditions, the judicial authority of a contracting state should order the return of a child who had been wrongfully removed within the meaning of that term set out in art. 3. The latter article specified that the removal of a child was considered wrongful where it was in breach of rights of custody attributed to a person under the law of the state in which the child was habitually resident immediately before the removal, provided that these rights were actually exercised at the time. 

Issue:
Where was the child habitually resident?

Held:
Hong Kong

Discussion:
· The father's removal of the child from Hong Kong was wrongful. 

· Both parents had been habitually resident there since they had a settled intention for an appreciable period of time to make Hong Kong their home. Since the child's habitual residence was tied to that of her parents, she too was habitually resident in Hong Kong immediately before the father brought her to Canada. 

· As the laws of Hong Kong were not proven to be different from the laws of British Columbia, the question whether the mother's rights of custody were breached under Hong Kong law had to be determined by considering the meaning of "rights of custody" in the Convention and by applying the law of British Columbia. 

· The mother's "rights of custody" arose by way of the joint custody agreement that was part of the 1997 divorce order. The father clearly breached those rights when he spirited the child away without the mother's approval. The removal of the child was, therefore, wrongful for the purposes of art. 3 of the Convention. 

· The absence of a non-removal clause in the court order was not significant as the parents had joint custody and each had an equal say concerning the residence of the child. Neither could remove the child without the consent of the other. 

· Nonetheless, the child should not be returned to Hong Kong. Under art. 13 of the Convention, the judicial or administrative authority was not bound to order the return of a wrongfully removed child where there was a grave risk that the return would expose the child to physical or psychological harm. The father had demonstrated that there was a grave risk that the child's return to Hong Kong would expose her to psychological harm. First, the child was only entitled to stay in Hong Kong until June, 2001. If she returned there, she would have to move again within a few months. Second, the mother had a very unstable living pattern and a return to Hong Kong might lead to further instability in the child's life. Third, there was a risk that the mother might again hide the child from her father if they returned to Hong Kong. Finally, the father could not travel outside of Canada for the next two years to protect his or the child's interest in any foreign custody proceeding. 

· The British Columbia Supreme Court had jurisdiction under the Family Relations Act, R.S.B.C. 1996, c. 128, to make a custody order relating to the child. Section 44 of that Act specified that a court had jurisdiction to make a custody order relating to a child who was not habitually resident in British Columbia if six conditions were met: the child had to be physically present in the province at the commencement of the application; there had to be substantial evidence available in the province relating to the best interests of the child; no application for custody or access could be pending before an extraprovincial tribunal in another place where the child was habitually resident; no court in British Columbia could have recognized an extraprovincial order relating to access or custody of the child; the child had to have a real and substantial connection to the province; and, on the balance of convenience, it had to be appropriate for jurisdiction to be exercised in British Columbia. 
· All six of these conditions were met here. In particular, British Columbia was the most appropriate jurisdiction to determine the merits of the conflicting custody claims in light of the many moves that the parents had made.

National Trust Company Ltd. v. Ebro, [1954] OR 463 (HC) (169)

Subject: Domicile of a Corporation

Facts:
No facts.
Issue:
Where is companies domicile?
Held:
Where it was incorporated. 
Discussion:
· Domicile of a corporation is where it was incorporated.  

· A corporation has its domicile in the jurisdiction of the state which created it, and, as a consequence has no domicile anywhere else. 

· The law of the J of incorporation must be applied by other courts wherever those other courts may be – this include laws that restrict the power of the corporation in its home J where no similar laws exist in the foreign J. 
· The laws of the home J govern authority to sue, enter contracts, manage internal affairs, right to issue / transfer stock, rights and liabilities of stock holders and directors….everything. 

· The law of a company’s domicile also governs as to the persons who are entitled to act as directors of that corporation and the manner of their selection.                

· However burdens placed on the corporation in the foreign J will apply. 

· The place of incorporation may have no real or substantial connection with the enterprise of a corporation, its law having been chosen for reasons of convenience or at ease of compliance. It is in the light of this that a factual connection - carrying on business- is used in provincial statutes as the connecting factor.

· If you want to serve a corporation, it will be service ex juris unless you an officer with a writ originating from a J where the corporation carries on business. 
Mark v Mark, [2005] UKHL 42 (HL)
Facts:
The husband and wife were both Nigerian nationals, each having a domicile of origin in Nigeria. The wife had been granted multiple entry visas which allowed her to enter the United Kingdom for periods of up to six months at a time until March 1997. In 1993 the husband was exiled from Nigeria, and the parties established a matrimonial home in the United Kingdom. He was granted a work permit expiring on 30 April 1998 and given leave to remain until that date. The wife at first relied on her multiple entry visa to come and go, but was eventually given limited leave to remain until 30 April 1998 as the dependant spouse of a work permit holder. Shortly before that date the husband applied for and was granted indefinite leave to remain for himself and their two youngest children.

The wife became an overstayer, and her continued presence in the United Kingdom was an offence under ss 24(1)(b) and s 24A of the Immigration Act 1971.

Wife wanted to get divorce. She relied upon her habitual residence in the United Kingdom over the previous 12 months to found the jurisdiction of the court, and that she had acquired a domicile of choice in the United Kingdom.

Husband said the English court did not have jurisdiction because the wife's presence in the United Kingdom during the 12 months up to and including the issue of her petition had been unlawful. He applied for a stay of the English proceedings on the basis that he had initiated proceedings in Nigeria. 

Issue:
What was the impact of the illegality of the wife's presence in the United Kingdom on the jurisdictional requirements set out in s 5(2) of the Domicile and Matrimonial Proceedings Act 1973.
Held:
Appeal dismissed, can get divorced in England. 
Discussion:
· Residence for the purpose of s 5(2) did not have to be lawful residence. It was common ground that habitual residence and ordinary residence were interchangeable concepts. 
· There was no reason to imply the word 'lawfully' into s 5(2). The purpose of the 1973 Act was to provide an answer to the question when the connection with the UK of the parties and their marriage was sufficiently close to make it desirable that the English courts should have jurisdiction to dissolve the marriage. 
· The question whether the residence was habitual was factual, and should be answered by applying the test laid down in R v Barnet London Borough Council, ex p Shah [1982] 1 All ER 698. 
· It was possible that the legality of a person's residence in the United Kingdom might be relevant to the factual question whether that residence was 'habitual'. 
· There would be other statutory provisions, in particular those conferring entitlement to some benefit from the state, where it would be proper to imply a requirement that the residence be lawful.
There was no reason in principle why a person whose presence in the United Kingdom was unlawful could not acquire a domicile of choice in the United Kingdom. 
· The object of the rules determining domicile was to discover the system of law with which the propositus was mostly closely connected for the purposes of determining a range of matters principally related to status or property. 
· Recognising that connection despite the illegality of his presence in the United Kingdom did not offend against any general principle that a person could not be permitted to acquire a benefit from his own criminal conduct. 
· As a matter of principle, that connection was established by the coincidence of residence and the animus manendi. 
· If a person had chosen to make his home in a new country for an indefinite period of time, it was appropriate that he should be connected to that country's system of law for the kind of purposes for which domicile was relevant. 
· That was not to say that the legality of a person's presence in the United Kingdom was completely irrelevant: it might well be relevant to whether or not they had formed the required animus manendi. That was, however, a question of fact and not law.
Morguard v. De Savoye (1990) (SCC) (035)

Facts:
· The appellant D, defaulted on his mortgage, and moved to BC – was served there. 

· The D took no steps to appear or defend the action. So the P then commenced an action in BC to have the Alberta judgement enforced, judgement was rendered and upheld by the BCCA. 

Issue:
When should judgements of another province be enforced in a given province?
Held:
Should be enforced in this case. Should enforce when come within the traditional rules (D served in J, or D attorns to J) and when the foreign court properly assumes J b/c there is a real and substantial connection.  

Discussion:
· First see if there was presence and then if there was submission (either by agreement or attornment), P42 suggests that if meet these, then there is no further analysis. 
· Old principle was state sovereignty, but modern states cannot live in splendid isolation. 

· Judgements in rem, such as decree in divorce, have always been recognised, but for in personum judgements needed service in J or attornment. 

· Must ensure order and fairness and security of transactions with justice. 
· The content of comity must be adjusted in light of a changing world order.  

· Comity: Traditionally, means deference paid to foreign laws or legal decisions, not out of strict obligation but in the interests of harmony.  Reinterpreted in Morguard as "the informing principle of private international law", meaning the practical necessity for law "to facilitate the flow of wealth, skills and people across state lines in a fair and orderly manner."

· "Comity in the legal sense, is neither a matter of absolute obligation, on the one hand, nor of mere courtesy and good will, upon the other.  But it is the recognition which one nation allows within its territory to the legislative, executive or judicial acts of another nation, having due regard both to international duty and convenience, and to the rights of its own citizens or of other persons who are under the protection of its laws..." Estey J.
· Comity applies more to units of a federal state than to nations, or at least comity must be modified to suit the federal situation in Canada. 
· The English conflict of law rules seem to fly in the face of the obvious intention of the Constitution to create a single country – we have free movement across borders.
· Old rules from England based on fear or inferior foreign legal systems, and very hard to travel (not so now) so motivations for old rules do not apply.

· S.121 of CA1867 removes barriers to interprovincial trade. 
· POGG allows FG to deal with interprovincial activities. 

· All SC judges federally appointed, SCC unifies laws, all Canadian lawyers abide by same code of ethics. 

· Discussion of Aetna v Feigelman where Mareva injunction was disallowed because of ability to recover in other provinces – Mareva injunctions designed to protect moving of assets to faraway land. 

· The courts in one prov. should give full faith and credit to the judgements given by a court in another prov. so long as that court has properly exercised jurisdiction. 

· Anarchic and unfair that can avoid judgement by just changing provinces.

· Unfair to force P to litigate wherever D happens to have assets.

· There must be limits on exercising J – require RASC, this is a good balance of fairness between the parties. 

· BC court ought to recognize Alberta judgment if the Alberta properly assumed jurisdiction. When can a court be said to have properly assumed jurisdiction? That is when there is a real and substantial connection b/w the action and the jurisdiction. Requires more than minimal connection.
· The other court only taking J when there is a RASC is analogous to the due process clause in the USA. 

· There are also other means for the court refusing J – forum non conveniens, and abuse of process – but if the foreign court takes J, and there is a RASC, then should recognize their judgment. 

· Now there is an incentive to submit, b/c it you don’t and then its ruled against you, you can lose big time.

· A "rice order" is a judgement for a personal debt arising out of insufficiency of security in a defaulted mortgage
· There is an unspoken assumption in the Canadian constitution analogous to the American "full faith and credit" provision. Thus, inter-provincially the courts should enforce foreign judgements when in the interests of "order and fairness".
Maharanee of Baroda v. Wildenstein (1972) (Eng. CA) (194) 
Facts:
The P was from France but she has lived in England for long periods. The D lives in Paris and is an art dealer he sold the plaintiff a fake painting. D served in England when he was at the races in Ascot.  

Issue:
Should the English court accept J?

Held:
Yes - The writ had been properly served in England and she did not have to seek leave since it was served in England. 

Discussion:
· This is also a different from those cases where the plaintiff has already started in action in another country, and wants to start another action in this country on the same subject. 

· P had validly invoked to the jurisdiction of the court. 
· Unless the P knows that she has no cause of action she has done no wrong, despite the fact that she is a foreigner. 

· That she waited till he came in the country was not an abuse of process, as long as she didn’t trick him.

· Mere presence is enough

· Service of the writ on the defendant while in the jurisdiction validly invokes the jurisdiction of the courts, even though the defendant was only within the jurisdiction briefly. 
· "Unless the plaintiff knows full well that she has no cause of action, she did no wrong in taking out a High Court writ in the first place and serving it here at the first available opportunity on the defendant.  Both in taking it out and serving it (albeit when the defendant was only fleetingly on British soil) she was doing no more than our law permits, even though it may have ruined his day at the races."

· This was not an abuse of process. 

Teja v. Rai (2002) 209 DLR (4th) 148 (BCCA) (204)

Facts:
Car accident in Washington. All the P’s and D’s are from BC.  Plaintiff preferred Washington (bigger settlements). P filed suit in Washington. Washington court stays action based on forum non-conveniens, pending B.C.’s acceptance of case.  π goes to BC court, asking them to reject jurisdiction.  D is willing to attorn to BC court.

So the P is asking the BC courts to refuse J. What law will be applied is not considered in this application, all agree it is irrelevant. 

Issue:
Does BC court have jurisdiction? Does the R&SC test add to or replace the traditional test? 

Held:
BC courts will hear the matter. 
Discussion:
· No tort was committed in BC in this case.
· Only considering the jurisdiction simpliciter part of the assumption of J test.

· P argues that the only relevant factor is that the accident occurred in Washington. In this case the chambers judge considered many factors including the residence of the D in BC, the “residence” of the car and license in BC, attornment of the D to BC etc.
· Huddart says that the old rules apply for assumption of J i.e. a court can take J when the D is served in the J or when the D attorns to the J. Says that Morguard did not change the applicability of the old rules, and RASC applies when the old rules do not give the forum J.

· Huddart gives credence to the view of the Washington courts that BC is a better J. 
· The rules in Morguard are a supplement to the existing rules, not a replacement. Thus, the "real and substantial" connection test is irrelevant in a situation wherein someone has attorned.

Beals v. Saldanha, [2003] 3 S.C.R. 416 
Facts:
D, residents of Ontario, sold a vacant lot in Florida 

P sued the appellants and two other defendants in Florida. A defence was filed but the D chose not to defend any of the subsequent amendments to the action. 

D’s were noted in default and were served with notice of a jury trial to establish damages. They did not respond to the notice nor did they attend the trial. The jury awarded the respondents US$210,000 in compensatory damages and US$50,000 in punitive damages. 

Upon receipt of the notice of the monetary judgment against them, the appellants sought legal advice. Advised that the foreign judgment could not be enforced in Ontario. D’s took no steps to have the judgment set aside or to appeal the judgment in Florida. 

Action was started in Ontario to enforce the Florida judgment. 

Judgment with interest had grown to approximately C$800,000. 

The trial judge dismissed the action for enforcement primarily on the ground that there had been fraud in relation to the assessment of damages. 

Issue:
Should the judgement be recognised in Canada?

Held:
Yes. The judgment of the Florida court should be enforced. 

Discussion:
Per McLachlin C.J. and Gonthier, Major, Bastarache, Arbour and Deschamps JJ.: 

· International comity and the prevalence of international cross-border transactions and movement call for a modernization of private international law. 

· Subject to the legislatures adopting a different approach, the "real and substantial connection" test, which has until now only been applied to interprovincial judgments, should apply equally to the recognition and enforcement of foreign judgments. 

· The test requires that a significant connection exist between the cause of action and the foreign court. 
· Here, the "real and substantial connection" test is made out. The appellants entered into a property transaction in Florida when they bought and sold land. As such, there exists both a real and substantial connection between the Florida jurisdiction, the subject matter of the action and the defendants. 
· Since the Florida court properly took jurisdiction, its judgment must be recognized and enforced by a domestic court provided that no defences bar its enforcement. 

· While fraud going to jurisdiction can always be raised before a domestic court to challenge the judgment, the merits of a foreign judgment can be challenged for fraud only where the allegations are new and not the subject of prior adjudication. 
· Where material facts not previously discoverable arise that potentially challenge the evidence that was before the foreign court, the domestic court can decline recognition of the judgment. The defendant has the burden of demonstrating that the facts sought to be raised could not have been discovered by the exercise of due diligence prior to the obtaining of the foreign judgment. 
· Here, the defence of fraud is not made out. The appellants have not claimed that there was evidence of fraud that they could not have discovered had they defended the Florida action. In the absence of such evidence, the trial judge erred in concluding that there was fraud. 
· Although the amount of damages awarded may seem disproportionate, it was a palpable and overriding error for the trial judge to conclude on the dollar amount of the judgment alone that the Florida jury must have been misled. 

· The defence of natural justice is restricted to the form of the foreign procedure and to due process, and does not relate to the merits of the case. If that  procedure, while valid there, is not in accordance with Canada's concept of natural justice, the foreign judgment will be rejected. 
· The defendant carries the burden of proof. In the circumstances of this case, the defence does not arise. The appellants failed to raise any reasonable apprehension of unfairness. They were fully informed about the Florida action, were advised of the case to meet and were granted a fair opportunity to do so. They did not defend the action. Once they received notice of the amount of the judgment, the appellants obviously had precise notice of the extent of their financial exposure. Their failure to move to set aside or appeal the Florida judgment when confronted with the size of the award of damages was not due to a lack of notice but due to their reliance upon negligent legal advice. That negligence cannot be a bar to the enforcement of the respondents' judgment. 

· The public policy defence prevents the enforcement of a foreign judgment which is contrary to the Canadian concept of justice, and turns on whether a foreign law is contrary to our view of basic morality. The award of damages by the Florida jury does not violate our principles of morality such that enforcement of the monetary judgment would shock the conscience of the reasonable Canadian. The sums involved, although they have grown large, are not by themselves a basis to refuse enforcement of the foreign judgment in Canada. 
· The public policy defence is not meant to bar enforcement of a judgment rendered by a foreign court with a real and substantial connection to the cause of action for the sole reason that the claim in that foreign jurisdiction would not yield comparable damages in Canada. 

· Finally, the recognition and enforcement of the Florida judgment by a Canadian court would not constitute a violation of  s. 7 of the Canadian Charter of Rights and Freedoms. Given that s. 7 does not shield a Canadian resident from the financial effects of the enforcement of a judgment rendered by a Canadian court, it should not shield a Canadian defendant from the enforcement of a foreign judgment. 

Per Iacobucci and Binnie JJ. (dissenting): 
· The "real and substantial connection" test provides an appropriate conceptual basis for the enforcement of final judgments obtained in foreign jurisdictions. Florida courts had jurisdiction since the land was located in that jurisdiction.  
· The question is whether the appellants in this proceeding were sufficiently informed of the case against them to allow them to determine, in a reasonable way, whether to participate in the Florida action, or to let it go by default. 
· In this case, the appellants come within the traditional limits of the natural justice defence and the Ontario courts ought not to give effect to the Florida judgment. 

· The suggestion that the appellants are the authors of their own misfortune on the basis that if they had hired a Florida lawyer they would have found out about subsequent developments in the action cannot be accepted. The appellants decided not to defend the case set out against them in the complaint. That case was subsequently transformed. They never had the opportunity to put their minds to the transformed case because they were never told about it. 

· To make an informed decision, they should have been told in general terms of the case they had to meet on liability and been given an indication of the jeopardy they faced in terms of damages. The respondents' complaint did not adequately convey to the appellants the importance of the decision that would eventually be made in the Florida court. 

· Cumulatively, the events demonstrate an unfair procedure which in this particular case failed to meet the standards of natural justice. Nowhere was it brought to the appellants' attention that, under the Florida Rules of Civil Procedure, they were required to refile their defence every time the respondents amended their complaint against other defendants. In terms of procedural fairness, the appellants were entitled to assume that in the absence of any new allegations against them there was no need to refile a defence that had already been filed in the same action. A Canadian resident is not presumed to know the law of another jurisdiction. As the basis of the respondents' judgment is default of pleading, this lack of notification goes to the heart of the present appeal. 

· Furthermore, a party must be made aware of the potential jeopardy faced. The appellants received no notice of a 1987 court order striking out the claim for punitive damages against the other defendants -- the realtor and the title insurers -- on grounds applicable, had they known about it, to the appellants. 
· They were also not told, after being noted in default and before the jury trial, that the respondents had made a deal with the realtor to delete claims against the realtor for treble damages, punitive damages and statutory violations (though these claims were continued on almost identical facts against the appellants). Subsequently, the respondents settled with the realtor and with the title insurers, leaving the appellants as the sole target at the damages trial. They were not told about this. 
· Nor were the appellants served with the court order for mandatory mediation which provided that all parties were required to participate or, as required by the Florida rules, with notice of the experts the respondents proposed to call at the damages assessment. Lastly, the respondents' complaint did not indicate that they were claiming damages on behalf of corporations, whose names appeared nowhere in the pleadings, in which they had an interest, and that they would be seeking damages for a corporation's lost opportunity to build an undefined number of homes on land to which neither the respondents nor the corporation held title. 

· A judgment based on inadequate notice is violative of natural justice. A default judgment that rests on such an unfair foundation should not be enforced. The fact that the appellants did not appeal the Florida judgment or seek the indulgence of the Florida court to set the default judgment aside for "excusable neglect" is a relevant consideration, but is not necessarily fatal, and in this case does not justify the enforcement in Ontario of the flawed Florida default judgment. 

Per LeBel J. (dissenting): 
· The "real and substantial connection" test  should be modified significantly when it is applied to judgments originating outside the Canadian federation. 
· Additional hardship is imposed on a defendant who is required to litigate in a foreign country. 
· The impeachment defences of public policy, fraud and natural justice ought to be reformulated so that they are more applicable to foreign judgements than local ones.

· The jurisdiction test itself should be applied so that the assumption of jurisdiction will not be recognized if it is unfair to the defendant. The integrated character of the Canadian federation makes a high degree of cooperation between the courts of the various provinces a practical necessity. Comity as between sovereign nations is not an obligation in the same sense. The rules for recognition and enforcement of foreign-country judgments should reflect the realities of the international context.

· The connections required before foreign-country judgments will be enforced should be specified more strictly and in a manner that gives due weight to the protection of Canadian defendants without disregarding the legitimate interests of foreign claimants. 
· If litigating in the foreign jurisdiction is very burdensome to the defendant, a stronger degree of connection would be required.
· If the process that led to the judgment was unfair in itself, it is not fair to the defendant to enforce that judgment in any circumstance, even if there are very strong connections.

· Interprovincial reciprocity is not equally applicable internationally. 
· There are differences between assuming jurisdiction and enforcing a foreign judgment. 
· s. 7 Charter rights are not usually relevant to jurisdictional issues in civil disputes and do not arise in this case, although it is possible that there may be situations where fundamental interests of the defendant are implicated and s. 7 could come into play. 

· In this case, Florida was the natural place, were very strong connections between that state and every component of the action: the plaintiffs, who live there; the land, which is in Florida; and the defendants, who involved themselves in real estate transactions there. 

· The public policy defence should be reserved for objection to the law of the foreign forum, rather than the way the law was applied, or the size of the award per se. The defence should apply to foreign laws that offend basic tenets of our civil justice system. Here, the defects in do not engage the public policy defence. The record indicates that Florida law requires proof of damages in the usual fashion and there is no indication that punitive damages are available where the defendant's conduct is not morally blameworthy. 

· The defence of fraud must be based on previously undiscoverable evidence. However, if the defendant ignored what it justifiably considered to be a trivial or meritless claim, and can prove on the civil standard that the plaintiff took advantage of his absence to perpetrate a deliberate deception on the foreign court, it would be inappropriate to insist that a Canadian enforce it.

· In the present case, the defence of fraud is not made out. All the facts that the appellants raise in this connection were known to them or could have been discovered at the time of the Florida action. 
· The defence of natural justice concerns the procedure by which the foreign court reached its decision. If a defendant can establish that the process by which the foreign judgment was obtained was contrary to the Canadian conception of natural justice, then the foreign judgment should not be enforced. Two developments should be recognized in connection with this defence: the requirements of notice and a hearing should be construed in a purposive and flexible manner, and substantive principles of justice should also be included in the scope of the defence. 
· Notice is adequate when the defendant is given enough information to assess the extent of his or her jeopardy. D should be made aware of the approximate amount sought. Adequate notice must also include alerting the defendant to the consequences of any procedural steps taken or not taken, as well as to the allegations that will be adjudicated at trial. 
· Here, the Ontario defendants were not given sufficient notice of the extent and nature of the claims against them in the Florida action and its potential ramifications. There was no notice as to the serious consequences to the defendants of failure to refile their defence in response to the plaintiffs' repeatedly amended pleadings. As a result, the notice afforded to the defendants did not meet the requirements of natural justice. 
· The mere fact that the appellants have received mistaken legal advice should not, in itself, bar the appellants from relying on the defence of natural justice. 
· Even if the natural justice defence did not apply, this judgment should not be enforced. The circumstances of this case are such that the enforcement of this judgment would shock the conscience of Canadians and cast a negative light on our justice system. The appellants have done nothing that infringes the rights of the respondents and have certainly done nothing to deserve such harsh punishment. Nor can they be said to have sought to avoid their obligations by hiding in their own jurisdiction or to have shown disrespect for the legal system of Florida. They have acted in good faith throughout and have diligently taken all the steps that appeared to be required of them, based on the information and advice they had. The plaintiffs in Florida appear to have taken advantage of the defendants' difficult position to pursue their interests as aggressively as possible and to secure a sizeable windfall. The Ontario court should not have to set its seal of approval on the judgment thus obtained without regard for the dubious nature of the claim, the fact that the parties did not compete on a level playing field, and the lack of transparency in the Florida proceedings. The implication of the majority position is that Canadian defendants will from now on be obliged to participate in foreign lawsuits no matter how meritless the claim or how small the amount of damages appears to be, on pain of potentially devastating consequences from which Canadian courts will be virtually powerless to protect them. Moving the law of conflicts in such a direction should be avoided.
Newton v. Larco Hospitality Management Inc (2004)

Facts

P was initially employed in Ontario by D, a British Columbia corporation which managed hotel properties in many locations. D sent P to Las Vegas to do due diligence for a hotel purchase. P was subsequently employed by that hotel as Director of Room Operations. A letter agreement signed by the plaintiff stipulated that the employment contract was to be governed by the law of Nevada. Under Nevada law, employment contracts may be terminated at will. The plaintiff claimed that he signed the letter under duress and that it did not constitute the employment contract. The plaintiff was dismissed by the defendant. He brought an action in Ontario for damages for wrongful dismissal. The defendant brought a motion pursuant to rule 17.06 of the Rules of Civil Procedure, R.R.O. 1990, Reg. 194 to set aside service of the statement of claim and to stay the proceeding. 

Issue:
Can the P sue in Ontario?

Held:
Application dismissed, action will be heard in Ontario. 

Ratio

The old law is that a company is "present" where-ever it carries on business

The primary test is now the "real and substantial connection" - even in the case of artificial persons

The "presence" test is now secondary i.e. merely evidence of a "real and substantial" connection, and the RASC test must be applied when the D is served in the J. 
The "real and substantial" connection test does not apply in cases of attornment ( From Teja. 
Discussion:
· The "real and substantial connection" test for jurisdiction simpliciter must be met even when the defendant is present in the jurisdiction. 
· Presence does not alone confer jurisdiction, but serves to bolster the real and substantial connection to the action or parties. The plaintiff alleged that the employment contract was made in Ontario. The defendant had a presence in Ontario by reason of its conducting business and operating hotels here. There was no unfairness to the defendant in requiring it to defend the claim in the jurisdiction where it originally employed the plaintiff and where it continued to have substantial business interests. It might be unfair to require the plaintiff to assert his claim in Nevada, where an employer may discharge an employer at will. The action was between Canadian parties and was therefore an interprovincial rather than international action, which clearly weighed in favour of assuming jurisdiction. 
· There was a real and substantial connection between the claim and Ontario. Ontario had jurisdiction simpliciter. 

· The location of key witnesses was not readily known. The decision to dismiss the plaintiff was apparently made in British Columbia. The key witnesses for the defendant were said to be in B.C. or in other states of the United States. Refusal to assume jurisdiction would result in the loss of a substantial juridical advantage, with the probable result that the plaintiff would be without a remedy. Ontario was a convenient forum for the action.

Moran v. Pyle National Ltd. (1973) (SCC) (209)

Facts:
P died while screwing in a light bulb in Sask., the D worked out of Ont. and had no connection in Sask. The faulty light bulb was sold by separate distributor in Saskatchewan.  Family sues for wrongful death caused by negligent manufacture.  

Issue:
The issue is where did the tort occur? And can the Sask. court hear it? 

Held:
Yes, Jurisdiction is taken by a R&S Connection test. 

Discussion:
Question of "just where does a tort take place?" Did the tort in this case occur in Saskatchewan?
Tort can take place in any one of several  places:

where the action took place

where the harm took place

where the damages took place

where the necessary warning should have taken place

Merely bringing an action under a local statute does not establish J.
Place of acting theory ( tort occurred where the breach of duty occurred. Conflicting theory is that the tort is complete when the last event necessary for liability occurs, and the tort is completed where that event occurs. But SCC says that the “last ingredient” test should not be applied mechanically. 
Does the P sue because of the careless manufacture, or because he has been hurt? Dickson says that the essence of the tort is the injury, not the wrongful act. Quoted a bunch of famous cases which focussed on the actual injury. 
Should not stick to any one arbitrary set of rules. 
Must distinguish J from choice of law: the rules for determining situs for J purposes need not be those which are used to identify the legal system under which the rights and liabilities of the parties fall to be determined. 
The court comes up with a general principle based upon the "real and substantial" connection test: “where a foreign defendant carelessly manufactures a product in a foreign jurisdiction which enters into the normal channels of trade and he knows or ought to know both that as a result of his carelessness a consumer may well be injured and it is reasonably foreseeable that the product would be used or consumed where the plaintiff used or consumed it, then the forum in which the plaintiff suffered damage is entitled to exercise judicial  jurisdiction of that foreign defendant”.
The SCC decides that the tort occurred in Sask. They DON’T decide that Sask. is the ONLY place that the tort occurred. 

Dickson adopts the suggestion of academics and says the tort occurs in any country where the tort substantially effects people ( any country that the manufacturer could have reasonably foreseen that their products would have been sold.

Dow Jones v. Gutnick (Australian High Court 2002)

Addressed the question of the most appropriate law to govern defamatory material that had been published on the internet.
Facts

The appellant (D) operates WSJ.com, a subscription news site on the World Wide Web. Those who pay an annual fee have access to the information to be found at WSJ.com. This information includes Barron's Online in which the text and pictures published in the current edition of Barron's magazine are reproduced. The appellant has its editorial offices in the city of New York. Material for publication in Barron's Online, once prepared by its authors, are transferred to computers at the appellant's premises in New Jersey and loaded onto six servers maintained by the appellant at those premises. A person using a computer anywhere in the world connected to the Internet can issue a request to the server for a document and the server will deliver the document in response to the request.
The edition of Barron's Online for 28 October 2000 contained an article in which several references were made to the respondent. The respondent brought an action in the Supreme Court of Victoria against the appellant claiming damages for defamation. The respondent lived in Victoria and much of his social and business life was focused in Victoria.
The originating process in the action was served on the appellant outside Australia. Rule 7.01(1) of the Supreme Court (General Civil Procedure) Rules 1996 (Vic) (the rules) relevantly provided:

"Originating process may be served out of Australia without order of the Court where
(i) the proceeding is founded on a tort committed within Victoria;
(j) the proceeding is brought in respect of damage suffered wholly or partly in Victoria and caused by a tortious act or omission wherever occurring . . ."
The appellant applied for an order that service of the writ and statement of claim be set aside or that further proceedings be permanently stayed. The appellant contended that the statements were published when they became available on the servers maintained by the appellant in New Jersey, that it was the law of that jurisdiction which would govern all questions of substance in the proceeding.

The respondent proffered an undertaking to sue in no place other than Victoria.

The primary judge concluded that the statements were published in Victoria when downloaded by Dow Jones subscribers, that the defamation of which the respondent complained occurred in Victoria, and that Victoria was not a clearly inappropriate forum for trial of the proceedings. 

Issue:

Can the P sue in Victoria?

Held:

Yes

Discussion:

· The primary judge did not err in the exercise of his discretion to refuse to stay the proceedings: In the present case r 7.01(1)(j) of the rules was satisfied. 
· The respondent sought to confine his claim in the Supreme Court of Victoria to the damage he alleged was caused to his reputation in Victoria as a consequence of the publication that occurred in that state. It followed that substantive issues arising in the action would fall to be determined according to the law of Victoria. 

· In the case of material on the World Wide Web, it is not available in comprehensible form until downloaded onto the computer of a person who has used a web browser to pull the material from the web server. It is where that person downloads the material that the damage to reputation may be done. Ordinarily then, that will be the place where the tort of defamation is committed.
· Defendant argued in favour of a "single publication rule" to the effect that the tort took place where the articles had been published - in New Jersey, or where the cause of action  arose - also New Jersey

· Case rejects any move to "single publication rule". Thus, still a separate tort in each location.
Furlan v. Shell Oil Co. [2000] 7 WWR 433 (BCCA) (218)

Facts:
PVC plumbing pipe started cracking. Damaged apartments in BC. Problem not in manufacture, but in resin purchased by manufacturer. Resin purchased and manufactured in Ontario.

The π needs to show on pleadings alone (usually) that it has a good arguable case with a R&S Connection.   If this is highly contentious, affidavit evidence may have to be adduced.  

Defendant was served under clause in rule 13(1) that allowed for service when a tort occurs in BC:
Can serve outside BC without leave if:

(h) proceeding is founded on a tort committed in B.C.

(o) the claim arises out of goods or merchandise sold or delivered in B.C. 

All the D’s in this case were served ex juris. 
Defendants claimed tort occurred elsewhere – allege improper service

Issue:
Does the B.C. court have jurisdiction? 

Held:
Yes.  

Discussion:
The law

· This appeal confined to JS. 

· JS requires RASC, rule 13(1) refines this principle with general categories. 

· In WR Grace the BCCA said that “if a manufacturer of a hazardous product fails to warn knowing that its product will be employed in this J, and the consumer suffers damage it may be liable in tort.”
· There was evidence considered in WR Grace, but that case does not say that when J is in issue, evidence must be led. 

· Statement from McEachern in Bushell is generally correct: JS is an intellectual non discretionary exercise of fitting into one of the 13(1) categories.

· As a general rule do not need to adduce evidence to support service under section 13; but in some cases facts need to be shown to establish J, but those facts cannot be properly pleaded. E.g. under 13(1)(m) need to show that the D has assets in BC. But cannot plead that D has assets in BC in the SOC, b/c that is irrelevant to the cause of action. So then can lead evidence that D has assets in BC. But normally all the relevant facts will be pleaded, so will just be an intellectual exercise of fitting into one of the categories. 
· Furthermore, if the P had a very weak case, the court, on D’s urging, may require some evidence of supporting evidence (which is not related to jurisdictional facts i.e. relates to facts required to support the cause of action). Else P could abuse process by just asserting bogus facts which if true would get the P within 13(1).
Application to this case

· The affidavits of the Ds in this case do not negate JS as established by the P’s pleadings. The affidavits evidence fails to challenge the allegations of causal linkage which go to establish J.  
· If damage occurs in BC, the tort of negligence occurs in BC even if the negligent act or omission happened elsewhere. 

· The fact that a manufacturer has been interposed between the P and the supplier does not insulate the supplier from liability. 
Muscutt v. Courcelles (2002) 213 DLR (4th) 577 (Ont. CA) (224)

Facts:
Car accident in Alberta, Alberta Δ, Ontario π who was temporarily working there, was intending to stay there, but since moved home because of bad accident. P has substantial injuries, files suit in Ontario. In Ontario, P endures pain and suffering, receives medical treatment and suffers loss of income and amenities of life.
D argues that merely suffering a bit in Ontario does not establish a RASC giving rise to J. 

Issue:
Does the Ontario court have jurisdiction? Should Ontario assume J over out of province Ds in claims for damage sustained in Ontario as a result of a tort committed elsewhere. 

Held:
Yes.  RASC test is met. 
Discussion:
· 3 ways J can be established:

Presence based J – served in J.

Consent based J – attorn.

Assumed J. 
· 1 and 2, but not 3, prior to Morguard and Hunt provide basis for RAEOJ.

· RASC is a legal rule (includes fact specific inquiry – but ultimately a legal rule), FC is discretionary. 
· Because there is the discretionary FC stage, are justified in lowering the standard for the JS stage. 

· Court considers “personal subjection” approach (where the way that the D involved himself in the J means that there should be J) and the broader “administration of justice” approach (where the court will assume J if it is generally fair and reasonable).
· Court prefers the broader approach. Says that is too narrow to just consider the D, should consider all factors. Broader test means lower threshold, and then go on to do weighing at the FC stage. 
· Says that the D’s contact with the J is a helpful but not necessary factor. 

· Want to provide access to J – so should use broader JS stage. 

· RASC with the J could be with (1) the D (2) the subject matter of the action (which includes the damages suffered by the P). 

· RASC is flexible, but also need clarity – so sets out factors. 
· In the case of an out of province defendant with damage suffered in Ontario as a result of a tort committed elsewhere, there are eight indicia of a real and substantial connection:


1.  Connection between forum and π’s claim. 

In this case, although mere residence does not establish RASC, the P has suffered in Ontario, so that creates RASC.


2.  Connection between forum and Δ.

D did not do anything to indicate he was willing or risking Ontario taking J


3.  Unfairness to the Δ in assuming jurisdiction.

It would not be unfair to D b/c they have insurance.


4.  Unfairness to the π in not assuming jurisdiction.

Would be unfair to P to not allow litigation in Ontario, especially because P does not have insurer to do the litigation.


5.  Involvement of other parties to the suit. 

Involvement of other parties to the suit is relevant to the RASC test – but is not an issue in this case. 


6.  Court’s willingness to give R&E to other forum’s judgment on same issue

Must decide if J would recognise judgement if situation was reversed – b/c are setting standards, so must be prepared to abide by them. Morguard says that do RAEJ based on accidents across provinces. 


7.  Whether case is inter-provincial or international.


Easier to assume J across provinces than across countries. 


8.  Comity, and the standards of jurisdiction and R&E elsewhere.

Can consider standards for assuming J in other countries, but this is an interprovincial case and so do not need to do such an analysis. 

Considerations of fairness and efficiency are considered at both jurisdiction simpliciter and forum non-conveniens.   

Notes:

The B.C. cases have pretty much just stuck to a minimal connection and not done nearly so comprehensive an analysis

The important thing to remember is that the "real and substantive" connection is purposive (i.e. - will asserting jurisdiction support "order and fairness" or not)
Spar Aerospace Ltd. v. American Mobile Satellite Corp.  (2002) 220 DLR (4th) 54 SCC (232)

Facts:
U.S. corporation hired another U.S. corporation to test its satellite. Second Corporation managed to blow satellite up in the course of testing it. 

Sued in Quebec under “tort committed in province” rule of court.  
The problem was that neither company was from Quebec, and the actual damage occurred in outer-space

Plaintiff claimed that financial consequences were in Quebec: bonus payment that was unpaid would have been paid in Quebec, damage to reputation occured in Quebec

Issue:
Must a R&S Connection ALSO be proven as a second hurdle? 

Held:
No, it’s included already.  

Discussion:
· From Morguard and Hunt, it is a constitutional imperative that only assume J where there is a RASC. 

· This is an international, not interprovincial dispute. 

· Rules generally speaking, constitute a RASC, and FC stage also ensures is a RASC. 

· RASC can be low hurdle, because unlike in Europe, there is a forum non conveniens test as well. 

· In this case, the overall scheme of the civil code ensures that there will always be a RASC when the court assumes J.

· Damages being incurred in J creates a RASC. 
AG Armenco Mines and Minerals Inc. v. Newmont Gold, BCCA (235)

Facts:
Complicated deal about a gold mine in Indonesia. The plaintiff argued that B.C. courts had jurisdiction under Section 13(1)(h) - a tort committed in B.C. P said that Newmont had induced the Indonesian company to breach its contract. It was a BC contract between the P and the Indonesian company, and damages were suffered in BC.
Newmont is a deleware corporation with its head office in Denver. 
Newmont applied under 14(6)(c) for order that BC had no J, or to set aside service ex juris under 13(10).

Δ files a defence based on affidavit evidence which the π does not argue against.

The appeal deals only with JS.

The P says that it was wrong for the chambers judge to rely on the evidence, should have looked just at the pleadings. 

Issue:
Is there jurisdiction simpliciter? 

Held:
No. In order for jurisdiction simpliciter, the π must show he has a good arguable case, or a case which it is at least minimally possible to win.
Even if the pleadings alone show that is a cause of action, if the D presents evidence, the P must rebut that evidence by showing good arguable case. 

Discussion:
· Normally issues of jurisdiction fall to be decided on the sufficiency of the pleadings alone, BUT there is an exception when the court establishes that the plaintiff's claim is tenuous.

· But first consider the pleadings, if they do not disclose a COA, then no need to go further, just strike out the claim. In this case it was BC contract and damages suffered in BC, so the tort of inducing breach of contract is OK, and properly pleaded, even though the inducing action did not occur in BC. 
· A court should avoid drawing a distinction between jurisdictional facts and other facts (such as affirmative defences) at this stage;  if the defendant can establish that the plaintiff's action is bound to fail (because no good arguable case), jurisdiction should be refused irrespective of whether the failure rests on narrowly jurisdictional facts or other material facts.
· A claim is tenuous when evidence introduced by the foreign defendant contradicts material facts pleaded by the plaintiff or otherwise proves facts fatal to the plaintiff's claim.
· Per G. W. L. Properties Ltd. v. W. R. Grace a plaintiff must make out a good arguable case.

· Burden is not too high, b/c have not had discovery etc. 

· With respect to a "good arguable case":

· The court must not blindly accept the plaintiff's assertion that there is a cause of action

· The court must decide itself whether or not a proper cause of action has been alleged

· The threshold is low; a "good arguable case" is no higher than a "serious question to be tried" or a "genuine issue with some chance of success".

· An evidentiary issue only arises if the defendant tenders evidenced that puts in question facts essential to the plaintiff's case.

· The defendant has the initial burden of introducing evidence that challenges the plaintiff's allegations in the writ or statement of claim.  Once the defendant has discharged his initial burden, the plaintiff is required to tender evidence that satisfies the judge that the plaintiff has a good arguable case – this will be done by leading evidence to contradict the evidence submitted by the D. 
· P only required to reply to D’s evidence, not required to reply to other matters in the D’s pleadings. 
· D argues that the contract would never have been met anyway, so no harm flowed from D’s actions.
· D not confined to disproving only jurisdictional facts, that would further complicate the already complicated process – D can disprove any kind of facts, or prove and affirmative defence. 
· The D’s case must rest on evidence, cannot just disclaim things in the pleadings. 
· In this case the P did not adequately respond to D’s evidence, so no JS. 
Strukoff v Syncrude Canada (246)
Facts:
Plaintiff worked for defendant in Alberta Became disabled at work from chemicals at the oil sands. 

Took disability pension and moved to B.C. Got a letter saying pension finished

The plaintiff served the D ex juris with an endorsement which claimed service ex-juris based upon 13(1)(g) - breach of contract.

The defendant has no place of business or employees in B.C.

D plans to lead evidence that P is faking. 

Issue:
Is there jurisdiction simpliciter?

Held:
Yes
Discussion:
· In BC, application can be made under s. 13(3) for leave to serve ex juris, which will be successful if there is a real and substantial connection between the jurisdiction and the defendant or the subject matter of the claim.  

· Chambers judge said that breach of contract occurs where the letter terminating is received. In this case mailed in Alberta and received in BC. 

· BCCA said that the case the chambers judge relied on conflicts with other cases. BCCA decided that the termination of contract takes place, not at the place of delivery, but at the place of mailing.
· BCCA says that normally only get into RASC when do not fall within the 13(1) categories. 

· Although contract not breached in BC, BCCA finds another "real and substantial" connection to found J in BC. 
· While the contract may have been in Alberta, and performed entirely in Alberta: evidence will be adduced from B.C., witness will be called from B.C., the breach actually took place in B.C.

· Therefore meets the "real and substantial" connection requirement for jurisdiction simpliciter set out in 13(3).
· The fact that P cannot litigate in Alberta because of limitation period is not a matter for JS, that is for FC. 
Marren v Echo Bay Mines (BCCA)

Facts:
Appeal by Echo Bay Mines from a ruling that the British Columbia Supreme Court had jurisdiction over Echo regarding a proposed class action by its former employees, the respondents Marren and Brown.  The respondents entered employment contracts with Echo in Edmonton, Alberta, to work in the Nunavut mine.  In the course of their employment, Echo regularly flew them in and out of Edmonton.  Marren moved to British Columbia and Echo began depositing his pay cheques to a credit union there.  A few months later, it closed down the Nunavut mine and terminated the employment of all employees there, 47 of whom were British Columbia residents and 215 of whom were from Alberta, out of a total of 372.  Echo was incorporated under the Canada Business Corporations Act and carried on business in Nunavut, Alberta, and Ontario, with executive offices in Alberta. Although it was registered in British Columbia at the relevant times, it was not carrying on business there.  The respondents sought leave to bring a class action in British Columbia, alleging breach of their employment contracts. They served Echo in British Columbia with their pleadings. The chambers judge held that the British Columbia courts had jurisdiction because there was a real and substantial connection between the court, Echo, and the subject matter of the proceedings, and that Echo failed to establish that Nunavut or Alberta was a more convenient forum. 

Issue:
Was the service ex juris valid?

Held:
No, Appeal allowed.  

Discussion:
· Service on Echo in British Columbia was set aside.  

· The purported nexus with British Columbia was too tenuous to constitute a real and substantial connection that accorded with the constitutional principle of order and fairness.  

· The core of the action was an employment contract made in Alberta by Alberta residents with a company carrying on business in Alberta and elsewhere.  

· The presence of one or two of Echo's assets in British Columbia unconnected with the contract or with any active business, and the residence of one of the two proposed representative plaintiffs, was insufficient to ground jurisdiction in British Columbia.

UniNet Technologies Inc. v. Communication Services Inc., 2005 BCCA 114.

Facts:
Appeal by the D from a decision that allowed them to be served with a statement of claim. 

The matter at issue was the right to use an internet domain name. ALA, incorporated in St. Vincent, granted the P a 99-year license to use the domain name. 
P1 (UniNet) then sublicensed the name to a Florida company, Poker.com Inc. (P2).
P1 was a British Columbia company and both plaintiffs had offices there. D had been incorporated in Samoa, apparently to enable it to take advantage of Samoa's strong asset protection laws. 

P1 alleged that the ALA wrongfully terminated the license agreement then transferred the right to use the domain name to D. D then in turn moved the domain name to another country and sold the right to the domain name. 

The agreement between ALA and Uninet provided that British Columbia laws would apply and disputes would be resolved through arbitration. That arbitration is going ahead in BC.
P1 and P2 alleged a conspiracy between ALA and D. ALA argued that termination of the license was defendable based on the fact that P1 had been acting illegally by receiving cheques from the gambling room in the province, where it was deemed illegal gambling. 

P1 was pursuing separate arbitration proceedings against ALA, but D could not be made a party to that proceeding. So P1 and P2 was suing D in these proceedings. 

The court had allowed D to be served with a statement of claim outside the province on the grounds that the action was a tort or contract breach that was committed in the province. 

On application to set aside service on the basis that the province did not have jurisdiction, the judge decided that there was no tort committed in the province, but the claims were clearly related on the pleadings to the contract arbitration proceedings between ALA and P1. This was a basis for jurisdiction simpliciter. The judge granted an order validating the service ex juris of Communications Service nunc pro tunc. 

Issue:
Do the BC courts have JS over the D?
Held:
Yes. 
Discussion:
· The judge was correct in looking to the pleadings to determine if P had alleged jurisdictional facts sufficient to establish a RASC. 
· Need a RASC between the province and the D, or between the province and the subject-matter of the action, as pleaded. (para 19).
· Affidavit evidence of facts relevant to jurisdiction simpliciter is admissible when the facts are not alleged in the plaintiff's pleading because they are not material facts, or when they are, are not particularized in the pleading in sufficient detail to enable determination of the issue. If those unpleaded jurisdictional facts are contentious, the plaintiff bears the burden of showing a good arguable case that they can be established. Affidavit evidence is also admissible by the D for the purpose of demonstrating that the plaintiff's claim is tenuous and without merit. In that situation, the plaintiff must show a good arguable case.
· Regardless of whether you fit within R13(1), “the only test for jurisdiction simpliciter is, to quote this court in Marren v. Echo Bay, supra, "whether the plaintiff has established there is a 'real and substantial connection between the court and either the defendant or the subject-matter of the litigation" ”.
· “Indeed it was held in Marren that the application of one or more of the subrules of R. 13(1) does not even give rise to a rebuttable presumption of jurisdiction simpliciter”.

· Quotes echo bay – “…the assumption of jurisdiction, like the discretion to decline jurisdiction, must be governed by the three principles of comity, order and fairness”.
· So that in this case the chambers judge concluded that tort was not committed in the province, and so are not within 13(1), does not mean that there is no JS: “he was obliged to go on.”
· P tries to argue that there is a difference between “cause of action” and “subject matter of the claim”, but the court rejects this saying that the distinction is artificial, although use “subject matter” when fighting over an asset, and “cause of action” when fighting over a breach of contract or other intangible right. Court says that “cause of action” is broader and includes “subject matter”.
· The allegations made against D were a natural continuation of the arbitration proceedings already underway against ALA. 
· There is no connection between CSI and BC, so have to look for one between cause of action against CSI and BC.

· Rule 13(1)(j) “necessary or proper party” to BC proceeding, means that the cause of action against CSI is RASC’ed to BC.

· If P's claim against ALA was not required to be arbitrated, but was tried in a court of law, D would have been added as a defendant. 
· It would not be consistent with the flexibility advocated by the Supreme Court of Canada to treat the matters being arbitrated between UniNet and ALA as existing in a water-tight compartment separate from the matters the plaintiffs seek to have adjudicated by the Supreme Court of British Columbia.
· “If it is proven at trial that CSI was a sham or a corporate vehicle used simply to circumvent ALA's obligations to UniNet, order and fairness would require that British Columbia courts be in a position to take appropriate enforcement measures against both ALA and CSI. On the other hand, if UniNet fails to prove its case in the arbitration proceeding, it seems likely the court proceeding will also fail - again a reflection of the interrelatedness of the arbitration and court proceedings”.

· The cumulative weight of the connecting factors between the province and the circumstances giving rise to the cause of action as pleaded were sufficient to support the conclusion that British Columbia courts had jurisdiction simpliciter and leave should be granted nunc pro tunc.

· A nunc pro tunc order is one that is back dated and is treated as if it was issued at the earlier date. In this case the P served ouside the province w/o leave on the basis that there was a tort committed in the province. The courts said that there was no tort committed in the province, but that there was sufficient RASC for JS, so give a nunc pro tunc order which is as if P had applied for leave to serve outside the province, and had been granted such leave. 
· The P relies on the fact that the arbitration with ALA is in BC to establish that BC should have J over the related proceedings against D. The chambers judge said: “It would not, in my view, be sound public policy to differentiate between a cause of action that was litigated in the courts and one that was, by contract between the parties, required to be arbitrated. The substantial connection test should apply equally to them. To differentiate between them would be to discourage arbitration in matters with an inter-jurisdictional component”.
Harrington v Dow Corning Corp (253)

Facts:
Class action suit over breast implants. Appeal by the defendant manufacturers of silicone breast implants and supplier of silicone from an order certifying the action as a class proceeding.  The plaintiffs brought a cross-appeal for expansion of the common issue.  
Common issue giving rise to the class action was “whether silicone gel breast implants were reasonably fit for their intended purpose” i.e. the class action only deals with the negligence of the manufacturers, not the breach of contract (that applies to only a few of the patients) or duty to warn issues.  
The plaintiffs sought to include saline-filled silicone breast implants in the common issue. 
The case management judge had found the issue as certified was a threshold issue common to all intended members of the class with silicone gel implants, and to the manufacturers of such implants.  The resolution of the issue would move the litigation along substantially. Damages would still have to be assessed individually.  
He found that the medical evidence did not support the allegation that issues of fitness were common to both silicone gel and saline implants. 

The BCCA dismissed the appeal saying that the certified issue allowed consideration of whether the products were defective or had a propensity to injure under ordinary use, and whether the manufacturers had knowledge of the dangerousness of the product and acted appropriately.  
The evidence supported the judge's conclusion that the fitness issue was not common to both silicone gel and saline implants.  The judge did not err in finding that the risk assessment could fairly and efficiently be undertaken in a single proceeding at the first stage of a multi-stage proceeding.  Fitness was the overriding issue and resolution of that issue first would assist women with modest claims.  
Issue:
If it loses on the “no common issue” argument, and on the “class proceedings are not preferable” argument, then the D wants the court to exclude the P’s who do not have a RASC with BC. So the issue becomes, should non-BC residents be allowed to opt in? 

Held:
Yes.

Note, there are four groups of possible P’s

· Implanted in BC, living in BC – D admits BC has J.

· Implanted in BC, living in foreign J – D admits BC has J.

· Implanted in foreign J, living in BC – Following / expanding on Moran – court says has J, must expect her to move with her implants. 

· Implanted in foreign J, living in foreign J – court says OK – RASC between COA and J because of the class action going on here.

Discussion:
· JS is a question of law, FC is a question of discretion. 

· D did not argue that there was a more appropriate forum, so consider just the JS stage. 

· P admits that some of the class would not be covered by traditional application of the RASC test, but argues that the test should be relaxed to allow non-BC Canadians to take advantage of the class action in BC if that is what they are happy to do. 
· The AG argued that it was enough to have a RASC with the litigation already in progress in BC – and that would allow the foreigners to be part of the class action. 

· As far as the residents of BC are concerned, the BC courts have J because of Moran – so it is only the non resident class who must be considered. 

· The legislation (s.16(2)) says that non-residents can opt in, so long as they could have been members but for them being non-residents. 

· D argues that s.16(2) covers women implanted in BC now living elsewhere. P argues that can’t be the case because no legislation would be needed for them, there would already have been a RASC between the cause of action and the J for those people. 

· P says that the issues are different when have large class of mobile claimants, than when have a single P. 
· P says that wait to the individual trials on damages to determine if court has J. 

· Court would not have J over the P’s if they were standing alone i.e. the D has no connection with the J, and if the P’s did not, then there would be no connection between the cause of action and the J. 
· Quotes a few cases suggesting that D must be ready to defend anywhere when D puts products out onto the free market. 
· Court says that women resident in BC can sue even if they were implanted somewhere else. 

· Women with implants move, so the manufacturers must anticipate action in any province, so not unfair to require D to litigate in BC. 
· Says that there is always the FC stage if the D says that there is another better location. 

· D admits that BC has J over residents and non-residents implanted in BC. Court says that court has J over all residents, regardless of where implanted. The D’s are going ahead and defending – the action is underway.

· Court admits that the D’s defending a claim in the J, does not create a RASC with the J such that other independent claims can be bought against that D who is defending, but in this case the other claims are not independent.  
· In this case the existence of an ongoing class action considering the same issue is what creates the RASC between the cause of action of the foreign P (e.g. a P implanted in Ontario and living in Ontario) and the J. 
· The issue of fitness was common to all purchasers wherever they resided, and it is efficient to include them. 

· In class actions, the common issue of the class action can constitute a R&S Connection between non-resident π’s and the jurisdiction. 
· No mechanical test for jurisdiction, but flexible questions of order and fairness need to be applied, especially in new types of proceedings.  

· By opting in the P’s are saying that their claims are the same as those in the class action, if that is false, then D can show that their claims are, in substance, not the same, but the P being from a foreign J will not mean that the claim is in substance different. 

Conversation with Edinger

The test for JS is connection between:

· The J and the D.

· The J and the COA. 

The P is not expressly listed in this test, but is part of the test in the COA branch.

The connections of the P are relevant.

If P is resident in the J then court will likely have J.

If P bought product in Ontario and then uses it living in Washington, could probably sue in BC if that is where the product was made, i.e. the defective product came from there so that could be said to be where the tort occurred.

But generally the P having a connection with the J is not an issue because P’s normally want to sue where they live and normally that is where the damage was suffered. 

FORUM CONVENIENS

Airbus Industie GIE v. Patel and Others [1999] 1 AC 119 (HL) (270)
Facts:
None.
Issue:
Discussion on the difference between the civil law and common law systems for avoiding parallel proceedings. 
Held:
Civil law relies on Brussels convention rules, common law relies on stays of proceedings and anti-suit injunctions. 
Discussion:
· Civil law has system of rigid rules for determining J, but that can lead to injustice. 

· Common law is quite the opposite, a mish mash of rules, including one for refusing J where necessary. 
· Unlike the civil law rules under the Brussels convention which aim to choose the best J, anti-suit injunctions prevent suits being bought in inappropriate J’s.

· The common law system relies on mutual respect – if one member of the system does not co-operate then the system breaks down. 

· Anti suit injunctions are equitable remedies. 

· Jurisdiction should be exercised by anti-suit injunctions when ends of justice require it, which may be when foreign proceedings are vexatious or oppressive.   

· The court will grant such an anti-suit injunction, forbidding a person from pursuing a suit in another foreign jurisdiction, in cases wherein the suit would be (England) vexatious or oppressive, or (Canada) when the ends of justice require it.
· A finding of forum non conveniens requires the voluntary co-operation of the jurisdictions concerned, a non-suit injunction is modified by the demands of comity (in the case of the SCC, to an extreme degree).
· Unlike the civil rules which aim to prevent parallel proceedings, there is no outright prohibition against parallel proceedings in the common law system. 

· Commmon law courts must just use stays of proceeding, and anti-suit injunctions, bearing in mind the principles of comity. 
Spiliada Maritime Corp. v. Cansulex: (1987) (HL)

Facts:
A load of sulphur was improperly loaded in B.C. - resulting in damage to a ship. The sulphur was wet and caused pitting and corrosion of the ship hull. 
Ship registered in Liberia, was on its way to India.
Charter party , which was an Indian company who had chartered the ship from the Liberian owners, had an English arbitration clause. Owners had started arbitration against charter party in London, and the charter party had the option to start arbitration against D in London under the arbitration clause in their contract. 

Choice of law clause saying English law would govern the contract.
D is a Canadian corp. The writ is commenced in England and served in BC. 
Cansulex, D, is the company that exports the sulphur from BC applies for a stay in favour of BC proceedings.  
There were very similar proceedings against the same D taking place in England at the same time. The other ship was the Cambridgeshire on its way to south Africa. 

There was similar litigation about the Roseline ship which was heard by the FC in Canada.  

Issue:
Should a stay be granted?  

Held:
Stay refused – action continues in England. 
Discussion:
· Lord Goff decides to review the tests for FNC when granting stays, and FC when applying for anti suit injunctions.
· Is not just a matter of practical convenience, is one of is there another J in which the case may be tried more suitably for the interests of all the parties and for the ends of justice. 
· Must decide which is the forum “preferable for securing the ends of justice”.
· Better to say “appropriate” than to say “convenient”, it is a matter of justice, not convenience. 

Application of the principle to stays of proceeding (When D served in J of forum).

Grant a stay when
a) Satisfied that there is another forum, having competent J, which is the appropriate forum i.e. in which the case may be tried more suitably for the interest of all the parties and the ends of justice. 

b) Burden of proving stay rests on D, but both parties will want to prove things to persuade the court to rule in their favour.  If D shows that another forum is prima facie appropriate, then burden moves to P. 

c) In USA and Canada significant weight is given to the fact that the P chose the domestic forum. But those are federal states and the issues are often between federal units. Where J has been founded as of right e.g. by arresting a ship, then English courts should be hesitant to grant stay. The cases in which have granted stays, have been where there were clearly better forums. D must show that England is not the best forum, but also that there is another “clearly or distinctly” more appropriate forum. So in this way there is deference to the P having started the action in England. If serve D on a short visit, then D may have easier time of showing that there is a better forum. 
d) Court must look for connecting factors to decide which is the natural forum. Look at factors affecting convenience and expense (e.g. where are the W’s?), and factors such as what law governs the transaction, where do the parties reside and carry on business?
e) If no other clearly more appropriate forum – refuse stay. 

f) If is another clearly more appropriate forum, then grant stay unless justice requires no stay, say if P will not obtain justice in the foreign court. Burden for this stage is on the P. 

Application of the principle to leave to serve ex juris.
· In order to decide whether the case is a proper one for the local court, one must take into account the nature of the dispute, the legal and practical issues involved, such questions as local knowledge, availability of W’s and their evidence and expense. 

· Goff says that despite earlier hesitancy, one can assimilate the tests for stays of proceedings and applications to serve ex juris – in both cases must determine the forum in which the case can be suitably tried for the interest of all the parties and for the ends of justice. 
· There are three distinctions between stays and applications to serve ex juris:

1. In leave cases the burden is on the P, but in FNC cases the burden is on the D. 

2. In leave applications, the statute defines when leave may be granted – leave shall not be granted “unless it shall be made sufficiently to appear to the court that the case is a proper one for service out of the J”.
3. Court must be very careful before agreeing to make foreign D litigate in their J. 

· Must deal with it on case by case basis, sometimes that the law of the contract is English law will be important, other times other factors will outweigh that. Should consider factors like residence and place of business of the D. 
Legitimate personal or juridical advantage

· That P will have advantage is not decisive. 

· Not fair to give P advantage to the detriment of the D, must consider where the ends of justice will best be achieved. 

· Factors that may give rise to advantage

· Damages on higher scale

· More complete discovery.

· Power to award interest. 

· Longer limitation period.
· If substantial justice will be done in the most appropriate forum, then let it go there. 

· From the conservative discovery under civil law, to the liberal oral discovery under USA, they will all provide justice and so the degree of discovery is not really an “advantage” giving the P the right to sue in England. 

· Damages being slightly higher in one J will not really either be an advantage giving the P the right to sue in England. 
· It is OK to allow P to keep the security obtained by starting action in England, but then stay the proceedings so the actual litigation can occur somewhere else. This will not be automatic, but if the P feels like the D will get the stay, the P could ask that it be allowed to keep the security for costs, and this will likely be given if such security for costs would not be available in the other J i.e. this may be an advantage that the P may be loosing, but if can ensure the P still keeps this advantage, then will be a good compromise to give the security and the stay.
· If P started action in England within the time bar, now out of time in the other more appropriate J ( allow P to continue in England, unless seems that he intentionally waited until was out of time in the other J, so that he could sue in the less appropriate J of England. 

· Where the D has a choice to rely on the time bar in its home J, should only grant leave to serve ex juris if the D says that he will rely on the time bar in his home J.
Application to this case

· If the English courts are shown to be distinctly more suitable for the ends of justice, then it is a proper case for service outside the J ( this was the test by the judge below, and was the right test. 
· Not each factor e.g. witnesses has to be overwhelmingly in favour of England, can assess each factor and then make overall assessment. 
· The fact that there were proceedings already ongoing in England was a factor. 

· Cambridgeshire factor - The fact that the P’s had the same counsel in England, who had gone through a steep learning curve – this was an advantage to the P’s litigating in England which was not balanced with a detriment to the D, is was OK for the judge below to consider this a significant factor.

· Appellant court should not be to quick to give the factors different weights than given by the judge below. 
· The insurers of the ship owners were in England, and they are the ones financing the litigation, so can take their location into account, also points to England. 

· English law governed the contract and there were differences between English and Canadian law on some of the key points. 
Time bar in BC
· Action was time barred in BC, but D said that it could have been heard in the FC in Alberta. But Goff says that then that would be a less appropriate forum. 

· This is not a case of the P waiting until the action was time barred in BC, the P acted reasonably.

· If not for the fact that Goff thought England was clearly more appropriate, he would order a stay on condition that the D waive the limitation period in BC, but instead Goff refuses the stay. 

Societe Nationale Industrielle (SNI) Aerospatiale v. Lee Kui: (1987) (PC) (288) 
Facts:
Appeal to PC from Brunei.
Helicopter crash in Brunei, all on board killed. 

P (his estate sues) was a businessman who died, lived in Brunei with wife and children.

P had catering business for oil rigs off coats of Brunei, and traded stocks on NYSE. 

Helicopter was made in France, and was owned by English company. 

Crashed caused by failed gearbox, possibly from improper maintenance. 

P started actions in Brunei, France and Texas. 
France action now discontinued.
Texas action based on wrongful death statute that does not require deceased to be connected with Texas.

Are lots of D’s in the Texas action, but one of them, the manufacturer of the helicopter in france, sells parts to a company in Texas.

P wanted to sue in Texas because of good product liability law and high damages.

FC in USA said that state court should hear the matter. 

Action almost went stale in Texas, but now is proceeding. 

Texas court refused D’s application for a stay in Texas. 

D then applied to Brunei courts for an ASI. 

Judge said no, so appeal in Brunei in which P said it would agree to trial w/o jury in Texas, D also made certain conditions. 

The operators of the helicopter, Bristow Malaysia were also dragged back into it, and they said that they did not want to litigate in Texas, but would do so in Brunei. 

Issue:
Should the ASI be granted?
Held:
ASI injunction should be granted, cannot litigate in Texas. 
Discussion:
Four initial points made

1. Give ASI when the ends of justice require it. 
2. ASI in this case would order the P to not go ahead in Texas, would not order the foreign court to do or not do anything. 
3. The court giving the ASI must have J over the person who the ASI is targeted at, this flows from 2.
4. ASI must be issued with caution.

· Typical case when issue ASI is when there are estate / bankruptcy / winding up proceedings in England, and then someone starts litigation elsewhere to get a jump on some of the assets, then will issue ASI to protect the J of the English court. 
· Also give ASI when P started suits in two J’s, and want to force the P to pick one. Will give ASI in this case if foreign proceedings are vexatious or oppressive i.e. court must decide if either of the two parallel proceedings are vexatious or oppressive. 
· There is no presumption that multiplicity of proceedings is vexatious. 

· Not vexatious just because bought the proceedings in an inconvenient place.

· Will be vexatious if frivolous or useless, or can’t possibly succeed. 
· Could be oppressive if P chooses random J, with which P has no connection, and with which the subject matter of the dispute has no connection, but which gives very high damages. 

· If English court thinks that it is the natural forum, and that foreign court will not grant a stay, then the English court will issue ASI if it thinks that would be vexatious or oppressive to the P to litigate in foreign J. 

· Should not deny the P of advantages in the other court where it would be unjust to so deprive him.
· Often the solution will be to grant an ASI on terms, just like one often grants stay on terms. 

Application to this case:

· The fact that Brunei is the natural forum is not enough to warrant the ASI.
· Will only give ASI to prevent injustice i.e. when foreign proceedings are vexatious or oppressive. 

· It would be oppressive to allow P to continue in Texas in this case. 

· The concessions made by the D, on the assumption of the litigation going ahead in Brunei, means that P can’t really complain about litigating in Brunei. 

Amchem Products Inc. v. B.C. WCB (302)

Facts:
P’s were suing in Texas for harm from asbestos.

D’s bought action in BC to restrain the P’s, who were from BC, from suing in Texas. 

D’s were engaged or had engaged in the manufacture, sale and supply of asbestos products used in the construction of ships and buildings. Most of the D’s were incorporated and had their principal places of business in the United States. None of the American companies was incorporated in Texas, although one had a principal office there and one had a subsidiary with a principal place of business there. Most of the D’s did business in Texas. 

There were 196 P’s in the action, of whom 194 were individuals. A substantial number of the P were British Columbia residents who suffered injury in the province from exposure to asbestos and elected compensation, or they were dependants of deceased persons who had been exposed to asbestos. As a result, the Workers' Compensation Board was subrogated to their claims. The P WCB was not a party to the Texas action, but was dominus litis in respect of all claims to which it was subrogated. The other corporate P, C, was not involved in the Texas action, but the D claimed that they should be able to seek contribution or indemnity from it if held liable to the Ps in British Columbia. 

The Ds had unsuccessfully challenged the jurisdiction and venue of the Texas court. They then sought an interlocutory injunction in British Columbia restraining the British Columbia claimants from proceeding in the Texas action. 

The  Texas court had granted an anti-anti-suit injunction to claimants who were not residents of British Columbia to prevent further anti-suit injunction proceedings in Canada.

Issue:
Should the ASI be allowed to stand?
Held:
No, application for an injunction dismissed
Discussion:
· The domestic court can entertain an application for an anti-suit injunction only if it is alleged to be the most appropriate forum and is potentially an appropriate forum. 
· A court must first determine whether the domestic forum is the natural forum -- that is, the forum that on the basis of relevant factors has the closest connection with the action and the parties -- or whether there is another forum that is clearly more appropriate. 
· If, applying the principles relating to forum non conveniens, the foreign court could reasonably have concluded that there was no alternative forum that was clearly more appropriate, the domestic court should dismiss the application. If a contrary conclusion is reached, the domestic court should go on to determine if the granting of an injunction will deprive the plaintiff of advantages in the foreign forum of which it would be unjust to deprive him. 

· The trial judge erred in granting an anti-suit injunction. With respect to the choice of forum, having concluded that the Texas court did not apply a forum non conveniens test, he failed to consider whether, notwithstanding that fact, the decision was consistent with applicable principles of private international law. Secondly, although he was of the view that the alleged loss of juridical advantage had little substance, he decided that the Texas proceedings were oppressive. 
· In respect of both branches of the rule, the TJ gave undue weight to the absence of a forum non conveniens rule in Texas and to the anti-anti-suit injunction granted by the Texas court. 
· The principle of comity does not require that the decision of the foreign court be based on the doctrine of forum non conveniens. 
· The Texas court assumed jurisdiction on the basis of the fact that some of the D’s were resident in that state and carried on business, or some were not resident but carried on business in Texas. The finding of sufficient contact with Texas was supported by the evidence and hence, the jurisdiction in Texas was asserted according to the due process clause of the American Constitution. 
· The application of this provision is consistent with Canadian rules of private international law relating to forum non conveniens. 

Sopinka J. outlined the test for the award of anti suit injunctions as follows:

1. Determine whether the domestic forum (in this case the British Columbia Courts) is the natural forum.  The natural forum is that which has the closest connection with the parties and the case. This determination is done by considering whether there is another forum that is clearly more appropriate.  Where there is no one forum that is the most appropriate, the ASI should be refused. Comity requires that the domestic court consider that the foreign court has already assumed jurisdiction.  Where the foreign court could reasonably have concluded that there was no alternative forum that was clearly more appropriate, the domestic court should respect that decision and the application should be dismissed.  However, if the foreign court assumed jurisdiction on a basis that is inconsistent with principles relating to forum non conveniens, and that the foreign court's assumption of jurisdiction may be challenged and one must go to the second step of the test. 

2. Would granting of the injunction unjustly deprive the plaintiff of advantages in the foreign forum? Loss of advantage to the plaintiff must be weighed against the loss of advantage to the defendant in the respective jurisdictions. Loss of advantage may occur as a loss of juridical advantage or as a loss of personal advantage. Losses in juridical advantage may be differences in court procedures, forms of proof, access to jury trials, laws respecting damages etc. Loss of personal advantage may be that an individual party is required to litigate in a distant forum with which he or she has no connection.  The importance of the loss of advantage to the plaintiff must be evaluated by considering the extent to which the plaintiff and the facts are connected to the foreign forum. A plaintiff cannot have reasonable expectation of advantages available in a jurisdiction with which the plaintiff and the subject matter of the litigation have little or no connection.  

· The evidence in this case established sufficient contact with Texas for that jurisdiction to be a reasonable forum. Jurisdiction in Texas was asserted in accordance with Due Process Clause of U.S. Constitution, which was consistent with Canada's rules of private international law relating to forum non conveniens.  Accordingly the application failed stage one of the test and should have been dismissed by the trial judge.  

· In obiter dictum Sopinka J. held that there would be no significant disadvantage to the defendant asbestos companies should the action be heard in Texas, or at least the defendant was not being deprived of an advantage which it could reasonably expect to have.  Therefore even if the Texas courts had assumed jurisdiction on principles inconsistent with the doctrine of forum non conveniens, the domestic court should not interfere with that decision i.e. even if the plaintiff had passed step 1 of the test, step 2 was not satisfied. Accordingly the injunction was revoked and the WCB were free to pursue their action in Texas. 

· There must be some foreign proceeding pending before the court considers an ASI application, and the applicant in the local court must already have tried to get a stay in the foreign court, but failed. 
· If there is no parallel proceeding in the domestic courts, then the applicant for the ASI must claim that the action should have been started in the domestic courts and not the foreign courts. 

· The ASI acts in personum on the P in the foreign suit, not on the foreign court. 

· Comity is very important in ASI cases, because local court is making a decision on behalf of a foreign court which has typically already decided to assume J.

· A P picking a forum with which it has no connection is forum shopping and is bad. But if it has a legitimate connection, then it is OK, the P would have relied on being able to litigate there in the event of a dispute. 
· The existence of a more appropriate forum must be clearly established to displace the forum selected by the P, particularly where there are no parallel proceedings. 

· Do not use the words “oppressive or vexatious” in Canada, because they are too vague, we use “unjust”.
· Will not grant ASI where it will deprive the P of an advantage it would be unjust to deprive him of. A party can have no reasonable expectation of advantages available in a J with which the party and the subject matter of the litigation have little or no connection. 
· The loss of juridical advantage is considered in stage one when deciding which is the most appropriate forum, but then again at stage 2 when deciding whether the ASI should be refused because if granted the P will lose an advantage which will be an injustice. 

· Could be injustice at stage 2 even if there is no loss of personal or juridical advantage, but generally it will be such losses that cause the injustice at stage 2.

· SCC said that whether is a stay proceeding or a service ex juris application, the burden is always on the D unless the rules of court state otherwise. But in BC, under the Bushell case, the burden is on the P in service ex juris applications. 
Hudon v. Geos Language Corp. (Ont. Div. Ct.) (313)
Facts:
Canadian English teacher in Japan gets into car accident in China resulting in permanent disability.  
She was employed by the defendant Geos which is a Japanese corporation. Then there is Geos Language Corp which is a BC corporation which is a subsidiary of the Japanese corporation. 

Employment contract guaranteed insurance, but max payment was not enough to cover the injuries. So the insurance paid out, now the P wants more. She was airlifted from China to Toronto.  P files suit in Ontario for 10 million of negligence, breach of K, misrep, breach of fiduciary duty.

Choice of law clause specified Japanese law. 

Δ requests a stay on the basis of inconvenient forum, refused.

Meanwhile D started suit in Japan to be declared free of liability. 
D is arguing that not required to cover such harm when it occurs off the job while P on holiday. 

P never treated in Japan.

P can’t really travel to Japan. 

Issue:
Should anti-suit injunction be granted? Should the ASI be awarded to prevent the Japanese company from bringing suit in Japan when it was a term of the contract that Japanese law would prevail?

Held:
Yes.

Discussion:
Procedural point:

· Statement of claim did not request anti-suit injunction. Court says that Japanese action was not started at that point, so must allow P to make amendment. 
· Quotes authorities that say that there must be a foreign action proceeding before will give an anti-suit injunction. 

· Generally can only have interlocutory injunction (II) in an action in which a permanent injunction is claimed. 

· Anti-suit injunctions are granted on summary evidence (affidavit) and pending final resolution of the matter, but are permanent injunctions (Amchem), so it was not wrong for the anti-suit injunction in this case to be worded as a permanent injunction. 

· So there is no problem that P only asked for a II in the statement of claim, if P wants to amend the SOC, they can do so because there will not be any prejudice to the D. 
Substantive ground
· In this case P asked for an ASI before applying for a stay in Japan. 
· Ontario is clearly an appropriate forum, but must be careful in granting ASI’s. 

· When consider the nature of the Japanese action i.e. pre-emptive, it would be oppressive and vexatious to require the P to have to apply for a stay in Japan. This is not a case of the P forum shopping, and P should not be deprived of litigating where it best suits her. 
· Amchem says that ideally you should apply for a stay before an ASI, but it is not compulsory. 

· Amchem: “a party whose case has a RASC with forum has a legitimate claim to the advantages that that forum provides” 

· That Ontario is an appropriate forum counts in favour of ASI, but is not determinative. 
· Quotes the four factors from SNI. 

Step 1 in the SNI test:

· Must decide if Ontario is the “clearly” more appropriate forum – the burden is on the party requesting the ASI. [Remember that the burden is important – is not a 50/50 thing, have to show that is clearly more appropriate, and if you fail then no ASI will issue.]
· In this case much of the evidence will be given by Ontario W’s. 

· The evidence on the law of Japan will not be as controversial as evidence about the making of the contract in Ontario, so can bring Japanese law witnesses from Japan. 

Step 2 in the SNI test:

·  Weighing of the justice or injustice resulting to each party from the decision as to forum. 
·  Geos will be able to prove Japanese law in Ontario. P will lose strong personal advantage if required to litigate in Japan.
Question: 

What about the fact that the Ontario court does not have J over Japanese company? i.e. the 3rd SNI point?

Answer: 

Westec Aerospace Inc. v. Raytheon Aircraft (320)
Facts:
Ratheon is based in Kansas

Westec is a B.C. company

Westec was hired to build some software and hardware.

Westec delivered stuff to Kansas

They fell into a dispute because Westec says that Raytheon was supposed to give back some of the stuff at the end of the contract period. 
Westec made an offer of settlement to Raytheon that was open for acceptance until noon on 98/3/31 - after which legal proceeding would commence.

Less than an hour before the time limit expired Raytheon filed suit against Westec in Kansas seeking declaration that they did no wrong.

BC P (Westec) responds by filing suit in BC alleging damages, Kansas D requests that servis ex juris be set aside (same test as staying action when jurisdiction as of right).  

Westec did reply to the Kansas action, and said that the Kansas court should stay the action, or if they don’t, Westec wants $75 000. At the time of this BC judgement, the matter was awaiting jury trial in Kansas.

Issue:
Should stay be granted by the BC courts as requested by Raytheon? 

Held:
Yes.  
Discussion:
The idea that the P should have choice of forum has now been replaced by Comity. 
Test for stay: 

1)  Are there parallel proceedings? -same parties, same subject matter.
Should not take a narrow view of what are // proceedings – that is contrary to the whole object of avoiding inefficient // proceedings, and the risk of inconsistent results. So focus on the substance of the dispute, not on how the respective claims in the different J’s are claimed when deciding if have // proceedings.  

There are // proceedings in this case. 

2)  Is the other jurisdiction an appropriate forum for the resolution of the dispute?

Often have more than one appropriate J. In this case many factors connecting to each of BC and Kansas. The terms of and performance of the K does not point clearly to one J. 
Most W’s are in Kansas, but few W’s in total, and can teleconference. Law of K is BC, but laws not much different in the different J’s. 

If have decided that both J’s are appropriate, will have a slight inclination to where the writ was filed first.

Rejects Westec’s argument that should not consider where writ filed first b/c that discouraged settlement – says that normally settlement occurs after filing of writs. 

The relief sought is an irrelevant consideration (in the case at hand, Raytheon was only after a declaration, while Westec had sued for damages).
If it is shown there is a real and substantial connection with a forum, then the party has a reasonable expectation that the action could be tried there regardless of the type of relief sought. 

Concludes that the // proceedings are in another appropriate forum. 
3)  If 1&2, then grant stay unless P (in BC) can objectively show by cogent evidence that there is some personal or juridical advantage only available in the home jurisdiction that is of such importance that it would cause injustice to him to deprive him of it?
Chambers judge said that should be litigated in BC because:
· Hard for BC company to face a Kansas Jury when the other party is an American defence contractor.

· No 18A trial option in Kansas. 

Rowles says that neither of these are proper juridical advantages. 

Jury factor – says would be contrary to comity, and would need positive and cogent evidence that would not get a fair trial before that jury. In this case there is no such clear evidence – just unsavoury assumptions. 
18A factor – if this alone were a sufficient juridical advantage, then BC party could start // proceedings in every case and know that the other party would not be able to get a stay in BC. 

· If the advantage is the presence or absence of summary proceedings, there must be positive evidence adduced as to why the proceeding in question is better suited to the question at bar

· This case pretty much gave priority to the jurisdiction in which the proceedings were first initiated, despite what was said about that no longer being a key factor – this interpretation is confirmed in para 23 of Ingenium. 
Question:
Who was the burden on, how high was the standard of proof?

Answer:

Ingenium Technologies Corp. v. McGraw-Hill Co. Inc., 2005 BCCA 358.
Facts:
Ingenium is a BC company, working in BC.

McGraw-Hill is a New York company.

Ingenium gave McGraw data and software on the construction industry to put on their web page, McGraw then paid Ingenium for this data. Their agreement has now expired and they are fighting over who gets to keep the customers who use the software. 

The lower court held that the Supreme Court of British Columbia had jurisdiction simpliciter and was the forum conveniens for the resolution of the dispute. 

There were parallel proceedings in New York, which had asserted jurisdiction over the dispute. The agreement between McGraw-Hill and Ingenium regarding McGraw-Hill's distribution and promotion of web-based software developed by Ingenium stated that it was to be construed in accordance with the law of British Columbia and of Canada, and it was to be treated as a British Columbia contract. 

Services performed by Ingenium under the agreement were substantially all performed in British Columbia, although the current location of the servers for customers to access data was in New York. 

The agreement was to expire at the end of the month, and there was disagreement over which party had control of the relationship with customers that had acquired and used the software. 

Ingenium commenced this action (in BC) against McGraw-Hill on January 17, 2005 and on February 14, 2005 McGraw-Hill filed a complaint against Ingenium in New York. 

Ingenium applied for a summary dismissal of the New York action on jurisdictional grounds and gave notice of an application for a declaration that the British Columbia Supreme Court had jurisdiction over the dispute. New York dismissed the application. 

Issue:
Should the BC action be stayed?
Held:
Yes – stay the BC action. 
Discussion:
· All agreed that BC has JS. 

· CA seemed to say that the NY proceedings would go on regardless – not sure if this is because they relief sought is different in each case, or because NY court already refused stay application – I think it is the latter. 

· The lower court judge was correct in concluding that the existence of parallel proceedings did not trump all other factors in determining the more appropriate forum for the litigation of a dispute. Rather, it must be considered in accordance with the principle of comity. So // proceedings do not mean automatic stay. 

· However, the lower court judge erred in attaching no significance to the fact that the United States District Court had positively asserted jurisdiction. 
· Comity is important in ASI injunctions because there the foreign court will typically have already assumed J, but comity is equally important in a stay application when a foreign court has assumed J and one wants to avoid parallel proceedings.

· In this case, MacGraw started their action in NY shortly after the BC action started – so who initiated first is not a big issue in this case. 
· The fact that the agreement involved was governed by the law of British Columbia was not a conclusive factor because the law in the two J’s is similar.  
· Given that the foreign court had positively asserted jurisdiction over the parallel proceeding, comity required that the present action be stayed – do not want to risk different outcomes, and it is inefficient. 

· Seems to me that it is now a race not to file, but to get the court do accept J. 
Dissent by Southin.

· Would give lots of weight to the choice of law clause, and alarmed that the NY court did not even consider then when dismissing the stay application in NY. 

· Southin not impressed that the NY court said that comity does not apply in commercial disputes.

· Seems the NY court also said that there was no other “adequate alternative forum”.

Z.I. Pompey Industrie v. Edu-Line NV (S.C.C. 2003)

Facts:
The respondents (P) filed an action for damages against the appellant in the Federal Court, alleging that cargo was damaged while in transit by rail. Under the bill of lading Antwerp, Belgium was designated as the port of loading and Seattle was designated as the port of discharge. 

The cargo was transported from Antwerp to Montréal, where it was unloaded and carried by train to Seattle. The bill of lading contained a forum selection clause stating that "[t]he contract evidenced by or contained in this bill of Lading is governed by the law of Belgium, and any claim or dispute arising hereunder or in connection herewith shall be determined by the courts in Antwerp and no other Courts." 

The D’s brought a motion seeking a stay of proceedings on the basis that the bill of lading required disputes to be determined exclusively by the courts of Antwerp.

Conract stipulated that was to be shipped only - NO RAIL SHIPPING

Shipper shipped to Montreal, then sent by rail to Richmond.
P wanted to litigate in Vancouver. 

Issue:
Should the choice of forum clause be enforced?
Held:
The appeal should be allowed and a stay of proceedings issued in favour of the appellant (D) i.e. the choice of forum clause is upheld. 

Discussion:
What test to apply

· In the absence of applicable legislation, such as s. 46(1) of the Marine Liability Act, the proper test for a stay of proceedings pursuant to s. 50 of the Federal Court Act to enforce a forum selection clause in a bill of lading is the "strong cause" test. 
· Once a court is satisfied that a validly concluded bill of lading otherwise binds the parties, it must grant the stay unless the plaintiff (i.e. burden is on the party seeking to override the choice of forum clause, but the D must first show that the conditions for invocation of the clause have been met) can show sufficiently strong reasons to support the conclusion that it would not be reasonable or just in the circumstances to require the plaintiff to adhere to the terms of the clause.
· In exercising its discretion in the strong cause test, the court should take into account all of the circumstances of the particular case including, 

1. location of evidence, 

2. relative convenience, 

3. what law is to be applied and how different it is to the law of the forum, 

4. how connected the parties are to the different countries, 

5. whether the D (party seeking to uphold the choice of forum clause) actually want to have the trial in the specified J, or is just seeking a procedural advantage
6. whether the P would be disadvantaged because

· Would be deprived of security for the claim

· Would be unable to enforce the judgement obtained.

· Would be faced with a time bar.

· Would for political, racial or religious reasons be unlikely to get a fair trial.  

· Interlocutory injunction:  tripartite test from American Cyanamid. 
1. serious question to be tried

2. irreperable harm

3. balance of convenience

· In the tripartite test the burden is on the D to show why the stay should be granted. 

· The tripartite test for interlocutory injunctions is an inappropriate test for a stay of proceedings to enforce a forum selection clause in a bill of lading for three reasons.

1. The tripartite test would render most forum selection clauses unenforceable, creating commercial uncertainty by unduly minimizing the importance of contractual undertakings. 
2. The tripartite test is also problematic because the first part of the test requires the court to evaluate the likelihood of success on the merits of the case -- which would be impossible because there is normally no determination on the merits i.e. this application is the only time the choice of forum clause will be considered – it will not be assessed for its merits at trial – so cannot make a prediction on the likelihood of success on the merits of the forum selection clause at trial. 
3. The tripartite test would make it difficult to establish irreparable harm suffered by the D in the context of a stay application based on a forum selection clause i.e. what Canadian court would admit that it would be irreparable harm for the D to have to defend in a Canadian court. . 

· The parties here are sophisticated, so the “contract of adhesion” argument fails.

Fundamental breach issue

· Argument that if there is a fundamental breach, then should not be allowed to rely on the contract. 

· On an application for a stay to uphold a forum selection clause in a bill of lading, a court must not delve into whether one party has deviated from or fundamentally breached an otherwise validly formed contract. Such inquiries would render forum selection clauses illusory since most disputes will involve allegations which, if proved, will make the agreement terminable or voidable by the aggrieved party. 
· Such applications are generally bought early on in the litigation when parties do not fully know their cases – not the time to be arguing about fundamental breach. 

· Issues respecting an alleged fundamental breach of contract or deviation therefrom should generally be determined under the law and by the court chosen by the parties in the bill of lading. 
· Once it is determined that the bill of lading binds the parties, the "strong cause" test constitutes an inquiry into questions such as the convenience of the parties, fairness between the parties and the interests of justice, not of the substantive legal issues underlying the dispute. 

· The "strong cause" test remains relevant and effective and no social, moral or economic changes justify the departure advanced by the Court of Appeal. 
· It is unnecessary to determine whether there has been a fundamental breach or deviation because the forum selection clause clearly covers such a dispute.

Application to this case 

· D was not trying to get a procedural advantage, are connections with Belgium, D has waived any time bar in Belgium that would not exist in Canada, will be able to enforce Belgium judgement in Canada / USA.
· The fact that many W’s speak English, but court will use Flemish, sucks, but does not establish strong cause. 

GreCon Dimter Inc. v. J.R. Normand Inc., [2005] S.C.J. No. 46

Facts:
A German manufacturer's failure to deliver certain equipment to a Quebec supplier caused the partial nonperformance of the supplier's obligations to a customer operating a business in Quebec. 

The customer instituted an action in damages against the supplier in the Superior Court of Quebec. The supplier called the German manufacturer in warranty, and the manufacturer moved to dismiss the action in warranty on the basis of a choice of forum clause in its contract with the supplier. 

According to that clause, only a German court had jurisdiction. 

The Superior Court held that the unity of the actions must prevail over the contractual choice of court.

Issue:
Should the choice of forum be applied to prevent the German manufacturer from being joined. 
Held:
The appeal should be allowed, the action in warranty in the Superior Court of Quebec should be dismissed.

Discussion:
· The fundamental substantive rule of the autonomy of the parties prevails over the suppletive procedural rule of the single forum. 
· The contract must take precedence in the context of an action in warranty where a choice of forum clause applies to the legal relationship between the parties to the proceeding if, as in the case at bar, the clause indicates a clear intention to oust the jurisdiction of the Quebec authority. 
· In such circumstances, the Quebec authority must decline jurisdiction. 
· The legal context consists of Quebec's codification of private international law and the objectives specific to that law, namely the principle of the autonomy of the parties and the legal certainty of international transactions. 
· Should enforce choice of forum clauses because they give order, fairness and certainty to international transactions.

· In enacting art. 3148, para. 2, the Quebec legislature recognized the primacy of the autonomy of the parties in situations involving conflicts of jurisdiction. 
· This legislative choice, by providing for the use of arbitration clauses and choice of forum clauses, fosters foreseeability and certainty in international legal transactions. 
· The choice is also related to the trend toward international harmonization of the rules of conflict of laws and of jurisdiction. 
· Quebec has undertaken to abide by arbitration treaty and so if there is an arbitration clause then court is obliged (no discretion) to refer the matter to arbitrator, and the provision in the civil code allowing hearing of the warranty matter with the court matter does not supersede the arbitration clause. Then the SCC says that the choice of forum clauses should be read in the same way in the interests of consistency – the two types of clauses have the same function i.e. to oust the courts J. This argument is the one that Edinger said could be applied in BC. 
· There are some cases in which choice of forum clauses will not be enforce i.e. where the statute clearly says so, like in the case of consumer contracts or contracts of employment performed in Quebec. These are specific limitations on freedom of contract.
· Whether the court will refuse J will depend on the wording of the clause – the clause must be (1) mandatory, (2) clear and applicable (must be broad enough to cover the case at hand) and (3) must give exclusive J on a particular foreign authority, and (4) there must have been a meeting of minds in adopting the clause.

· Once it has been determined that the choice of forum clause applies, that is the end of the analysis, do not do a FC analysis. 

· There is nothing to suggest that the legislature intended to limit the parties' ability to oust the Quebec authority's jurisdiction by agreement in respect of conflicts of jurisdiction. 
· Article 3148, para. 2 constitutes the cornerstone of a legislative policy of respect for the autonomy of the parties and must therefore be interpreted broadly. 
· The purpose of art. 3139, which extends to an incidental demand the Quebec authority's jurisdiction to hear a principal demand, is primarily to ensure the efficient use of judicial resources, and the provision is the product of domestic procedural considerations; as an exception to the principle that a court must determine its jurisdiction on a case-by-case basis, this provision must be interpreted narrowly. 
· As art. 3139 is merely a permissive provision that is procedural in nature, its scope is narrow and its application is subordinate to the application of art. 3148, para. 2, which gives full effect to a clear intention expressed in a valid and exclusive choice of forum clause. 
· Must interpret in a manner consistent with Quebec's international commitments ( choice of forum clauses are binding despite the existence of procedural provisions such as art. 3139. 
· It is the principle of autonomy of the parties which ultimately underlies the enforcement of choice of forum clauses. 

Nouvion v Freeman (355)
Facts:
P was a creditor who wanted money out of a deceased estate. 

Attempt to enforce Spanish Judgement in England.  Judgement was an “executive” judgement which comes before the more formal “plenary” action. The executive judgement which has occurred in Spain so far involved only limited proceedings, could be re-litigated fully at same level of court.  

Issue:
Is this a final and conclusive judgement?

Held:
No

Discussion:
· A judgment is not final and conclusive if it can be set aside by the same court that made the judgment.

· To be final and conclusive, a final adjudication must be given which cannot thereafter be disputed in that court, and can only be questioned in an appeal to a higher court.  

· The judgement with respect to the interlocutory injunction might itself be final, but the action upon which the injunction is based can still be open.
· Default judgment is final b/c you are not altering the judgment. 
· In a court of competent jurisdiction, where according to its established procedure the whole merits of the case were open, a final adjudication has been given that a debt exists which cannot thereafter in that court disputed, and can only be questioned in an appeal is considered final and conclusive judgement. 

· “Although an appeal may be pending, it is final and conclusive for purpose of recognition and enforcement”.

· If p has waived the requirement for payment, then that can be a defence for D. 

· If P gets an interlocutory judgment and then fails to proceed with the full action, then that would not be final and conclusive. 

Notes

· If P starts an action to recover judgment when an appeal on the original action is pending, then D can apply for a stay in the debt recovery action ( Rule 54(9) – but allowing the action to start and then be stayed does give the P the chance to apply for a Mareva injunction.

· S.29(6) of the COEA says that cannot register judgement if there is an appeal pending or time for appeal has not yet expired. 

NEC Corp. v. Steintron International Electronics Ltd. (359)

Facts:
D lost large judgement in BC to NEC, had assets in Ontario.  P applies for enforcement in ON, but the statue does not allow enforcement if there is an appeal pending.  D, to buy time, files appeal in BC and starts liquidating ON assets, moving money off shore.   P applies for Mareva type injunction, but there is no power to grant that under the statue.  P then applies for common law enforcement, as Mareva injunction can be granted under that.  
Issue:
Can a P start common law debt action if registration is barred b/c of the pending appeal. 
Held:
Yes, and grant the Mareva injunction. 
Discussion:
· The Mareva needs a cause of action or commencement of an action and so if the P can’t register his judgement, he can’t get a Mareva injunction, so he started action.

· s. 9 of the Reciprocal Enforcement of Judgement Act does not create an “either-or” situation ( can apply for registration and start common law debt action concurrently. 

· P was originally entitled to utilize the Act – D filed a notice of appeal in BC and that put provisions of the Act beyond the reach of P, but can still commence an action in Ont. to enforce the BC judgement. 
· Statutory and common law enforcement are distinct and can even run concurrently without affecting each other.  

· The debt action is not barred by res judicata or by issue estoppel nor is it vexatious or an AOP.
· The BC court had no J to grant injunction over Ontario assets, so debt action is proper. 

Forbes v Simmons (368)
Facts:
Δ gets personally served for an action in BC while temporarily visiting his ill wife in the hospital there.  D was domiciled in Alberta. He doesn’t show up and looses a summary judgement.  The π then attempts to enforce this judgement in Alberta. 

Issue:
Did the BC Court have jurisdiction?

Held:
Yes. Tag jurisdiction counts.  

Discussion:
· D says there was no real presence in BC and so he contends jurisdiction. 

· The essence of presence is the fact that the person or property is within the territory. He was present when the action was begun and process served upon him.
· Service of the writ on the defendant within the jurisdiction grants the foreign court jurisdiction in the international sense, even if the defendant's presence was fleeting.

· Says that not clear that the appearance filed by the D’s solicitor was authorised, so assumed that it was not. 

· But the state is supreme over those in its J – so D was bound to defend the action, and so the judgment is valid. 

· Although there is an exception for sovereign, ambassadors and diplomats. Could argue that sports players are ambassadors!

Note

Probably would not be "real and substantial connection" under Morguard

Moore v Mercator Enterprises (371)
Facts:
Judgement registered in NS against D, who now tries to have the judgement set aside under the argument that they were not doing business in the jurisdiction.  
D clearly ignored the notice it received of the action in this case. 

D also wanted to prevent registration of the judgement.

Issue:
Were they doing business? 

Held:
Yes, through an agent, the D’s application to set aside registration is denied. 

Discussion:
· A default judgement is considered final and conclusive. 
· Defence of fraud only established when show that there was a fraud on the court. 

· Sets out the same test for corporate presence: (discussed in Chapter 6) “where they carry on business.” 

· There must be service on the entity where they carry on business, and then the court has jurisdiction.

· The court can find that the D has submitted to the foreign court, even if the D has no idea that he voluntarily submitted. Intention doesn’t matter. Just did his actions add up to voluntary submission.

· 4 part test for doing business in jurisdiction:

1. Activity carried on must be a business

2. Activity must have been for a substantial period of time (9 days can count)

3. Must be carried on in some fixed place in the J.
4. Business must be that of corp, not of agent, but if the agent has power to make contracts that bind the corporation, that counts, even if the agent only gets paid on commission and acts as agents for other coporations.  But if agent has to have all contracts approved, then this condition will not be satisfied. 
· You can, however carry on business with B.C. residents without "doing business" in B.C. - very fine line,
First National Bank of Houston v Houston E&C Inc (372)
Facts:
Default judgement from Texas.  The BC Δ’s Texas attorney had filed a motion for a review (same as applying to set aside default judgement), but it was not granted.  π then asks for RAEFJ in BC.  It was granted on an 18A trial, and this is now an appeal from the decision to RAEFJ.

Δ’s claim they never submitted to foreign court. 

The D’s lawyer in Texas swore an affidavit admitting that he was not instructed to attorn. 

D argues that:

Did not have their day in court.

The Texas interest rate is higher than the BC one would be, so contrary to public policy. 

Issue:
Did they submit to the foreign court?  

Held:
Yes
Ratio:

ANYTHING beyond arguing forum non-conveniens constitutes submission.

Discussion:
· The D says no JITIS b/c he wasn’t served in Texas so doesn’t want it to get registered in BC. 

· D by filing an appearance and a Bill of Review submitted to the jurisdiction of Texas. 
· Appearing without protest in a foreign jurisdiction has always been considered attornment.

· The D is nonetheless attorning even if he has been given erroneous legal advice as to what constitutes a submission. 
· The affidavits do not say that D’s lawyer had no authority to act, but just that he was not given instructions to attorn.

· Distinction between lawyer acting without authorisation (no attornment) and lawyer acting with authority but without specific instructions. 

· Is an objective test in the sense that a litigant could attorn w/o that being what the litigant subjectively intended to do – look at the acts, not the intention. 

Clinton v Ford (377)

Facts:
Suit for non-performance of a contract of sale for a Land Rover in South Africa, D was a practising lawyer in South Africa who has moved to Canada.  Three of Δ’s real properties are seized pending outcome, so he goes back to defend.  After filing written defence on merits, he doesn’t show up.  
Suit here for R&E of that judgement.  Δ claims never submitted, as he was only trying to save his property.  

Issue:
Did he submit? 

Held:
Yes, allowed to argue against seizure of property ONLY and still no submission, but a defence on merits, no matter what the consequences would otherwise be, is submission.  

Discussion:
· D contends that he did not voluntarily attorn to the jurisdiction of SA, steps taken were only to protect his property.

· The D could have elected to ignore the SA proceedings, they couldn’t have enforced it against him, but they could have taken his property even though there might have been no basis for jurisdiction. 

· Can use the defence of duress if your property is seized is the foreign J, but if you go beyond a) contesting the validity of the seizure and b) contesting the jurisdiction of SA, then you would have attorned.

· Here D made an appearance to defend on the merits ( was voluntary. 

· D never contested the jurisdiction of the SA courts, so attornment was voluntary and the judgement stands.

Mid-Ohio Imported Car Co. v. Tri-K Investments Ltd. (381)
Facts:
Suit in Ohio against BC D’s.  P is a car dealer who sells lots of cars to D. D objected to jurisdiction (argued JS), also argued FC, as well as technical arguments about the drafting of the claim i.e. that the SOC did not disclose a COA. D then acted no more, and P got a default judgement. 
π applies for RAEFJ in BC. P failed at 18A trial, TJ said no RASC and D did not attorn. Now P appeals.

Issue:
Did the Δ’s submit?

Held:
Yes
Ratio:

Technical legal arguments (even if not “true” merits of case) constitute an acceptance of the jurisdiction, because you would be accepting the decision of the court on the matter.

Discussion:
· TJ said that appearing only to dispute JS is not attornment.

· BCCA said that the old common law rule was that any appearance not under duress (i.e. when your property was seized), was voluntary. 

· Denning quote that says that if the whole time the D is protesting J, then cannot be adornment, so under that reasoning can argue JS and FC and not be attorning. 
· BCCA holds that the B.C. Rules of Court resolve the matter in particular, 
· Rule 13(10) [now repealed] said that could bring an application to set aside service ex juris w/o entering an appearance.

· Rule 14(6) said that can argue JS and FC w/o entering an appearance, and Rule 14(8) says that arguing under 14(6) does not constitute acceptance of the courts J.

· BCCA said that this is legislation that answers the question. 

· Here the D’s did submit by arguing that the SOC did not disclose a COA – if the Ohio court had agreed to the D’s submissions on that point then the D would have accepted their decision. 

· BCCA did not address the RASC argument. 
Braintech v Kostiuk (BCCA – 1999) (405)

Facts:
Defendant resident in West Vancouver

Plaintiff resident in North Vancouver

Plaintiff sued in Texas. Plaintiff gets default judgement for $300,000

Plaintiff tries to enforce judgement in B.C., succeeded in action for debt at BCSC, D appeals. 
Δ had posted info to a tech stock internet forum regarding the π, a B.C. company with a research branch office in Texas. 
P has corporate offices in Vancouver, but research and development offices in Texas.

D says that he was never personally served with any process in the Texas proceedings. 

Issue:
Was there a R&S connection?
Held:
No.
Discussion:
· Texas code says that if committed tort there, then deemed to have done business there and deemed to have appointed the secretary of state as your agent for service in Texas. The secretary of state is then statutorily required to give notice, but that did not happen in this case b/c it was sent to the incorrect address.

· The D never returned the delivery confirmation slip. Then there was an amended petition which a process server says he served the D with, but D says he was never served with it.

· Quotes Morguard: “hardly accords with the principles of order and fairness to permit a person to sue another in any J, without regard to the contacts that J may have to the defendant or the subject matter of the suit”.

· Said that Morguard was an interprovincial case, this is international and so the foreign court must exercise a properly restrained J – and the principle of comity applies with “full force” ( suggesting that comity is not in full force in the interprovincial situation. 

· Points out that Amchem said that is OK if foreign court does not use our exact rules like FC, but their rules must accord with our principles. 
· So must ask if the Texas court properly assumed J, regardless of what they call their rules. We ask whether we think there was a RASC.

· BCCA then discussed the rules the USA applies for personal service on a foreign D. The rules seems similar to ours, you look for a connection between the D and the J. If the D continuously does business in the J, then there will be a connection. The USA case law also discusses the net, and says that if often do business over the net with another J, then must expect to have to defend actions there, but if only post information on the net which is than viewable from the foreign J, then cannot say that that is a connection sufficient to establish J over the foreign D. Whether the court has J over the foreign D will depend on the level of interaction between the D and the J. 
· In this case the D just put info on the net – he was passive.

· Afraid of the effect on freedom of expression if declarants could be called into any J in the world. 

· Strange that BCCA is considering the USA laws to decide if the Texas court properly took J, supposed to be considering our laws. 

· Then the court says that clearly BC is the best forum:
· D never done business in Texas, has no agent there. 

· P is domiciled in BC.

· P has had no presence in Texas since 1996 – 3 years now. (note how you can consider the connections between the P and the J in the FC comparison, although not done in the RASC test).

· No person in Texas has been shown to have seen the defamation on the net. 

· No Juridical advantage to the P to sue in Texas.

· P’s Texas authorities all deal with D’s doing business in Texas over the net, that is not the case here. 

· Allowing such a weak connection to establish a connection would be bad for freedom of speech.

· The mode of service in this case was below the norm in the USA. 

· In cases where the foreign court was not an appropriate forum (ie, there was no real and substantial connection), the principles of comity do not hold, and hence judgements will not be recognised.   
· If you direct your business at a jurisdiction, you cannot complain if you get sued there (probably would meet the "real and substantial connection" test), BUT if you are merely passively posting information on the internet that can be read anywhere in the world, nowhere near enough of a "real and substantial" connection - and not purposefully availing yourself of the laws of that jurisdiction
Stanton v Gudbranson (BCSC) (441)
Facts:
Suit for R&E of Utah maintenance settlement of 157K which was obtained through fraud on the court.  The π presented evidence stating her husband was ablebodied, when he wasn’t.
The husband argued that the divorce decree had been obtained fraudulently. 
D was injured in a work related motor vehicle accident – brain stem injury. 

D relying on WCB payments. 

P lied and said he was able bodied and capable of paying. 
Issue:
Should there be R&E? 

Held:
Yes. 

Discussion:
· The only bar to R&E is extrinsic fraud, which deprives defendant of opportunity to present case.  
· While the wife clearly committed a fraud on the Utah court regarding her claim for spousal support, the husband chose to do nothing about that fraud when he received a copy of the judgment.  No the limitation period is over and he cannot attack the judgement.
· D’s lawyer had told him to ignore the Utah action b/c it would not be enforced, but D had not told his lawyer that he lived there, bought and licensed cars there, got a social security # etc i.e. D had RASC’s. 
· Unfortunately, ther is no basis to reject the jurisdiction of the Utah court.  
· D cannot raise defences in the debt action that would have been available at the main action. 
· “Manifest error” defence, seems to be a version of error on the face of the record, but defence which was always only a BC defence is probably no longer available. 
· Extrinsic fraud is that which deprives the D of an adequate opportunity to present his case. 
· Intrinsic fraud is that which occurs in the course of submitting the case.
· Niemitz v Niemitz said that only extrinsic fraud is a defence. 
· While the intrinsic fraud behind the Utah judgement was not a bar to the action, it justified the court to take steps to prevent a serious injustice.  
· So have to recognise the foreign J, but Section 48(2) of the Court Order Enforcement Act, R.S.B.C. 1996, c. 75 provides: The court may provide that an order is payable by installments or may suspend execution for the time it considers proper.
· s.48(2) should only be used in special circumstances, but this is one of them. 
· Registrar to have hearing to determine asset and income information on which to base an order for instalments. 
Old North State Brewing Co. v. Newlands Services Inc. (1999 BCCA) (431)
Facts:
Appeal by the defendant who makes brewing equipment from a decision to enforce a foreign judgment.  
The contract for the sale of goods (brewing equipment) to be delivered in North Carolina contained a governing law clause and a forum selection clause:
This Agreement will be governed by and interpreted in accordance with the laws of the Province of British Columbia, Canada and the parties will attorn to the jurisdiction of the Courts of the Province of British Columbia, Canada.

The plaintiff brewing company was incorporated in North Carolina, while the defendant company was a British Columbia corporation.  
The brewing equipment was defective. 

D was served ex juris in Abbotsford BC. 

A North Carolina court granted the plaintiff default judgment for breach of contract, unfair trade practices and other causes of action.  
A summary trial on damages was held following which the North Carolina trial judge awarded treble and punitive damages.  
The defendant company did not attorn to the jurisdiction of the North Carolina court and did not contest liability.  
The North Carolina court did not apply British Columbia law.  
The plaintiff successfully applied to the British Columbia courts to enforce that judgment.  
The British Columbia court concluded that the contractual jurisdiction clause was not exclusive and that there was a real and substantial connection to North Carolina. 
The court further held that in the absence of proof as to British Columbia law, the North Carolina court was obliged to apply its own laws and that the award of treble damages was not a penalty. 

Issue:
Should BC have recognised the judgement? 

D argues:
1. NC court had no J b/c of choice of forum clause in the K. 
2. NC court should have applied BC law

3. NC judgement enforces penal law.

Held:
Yes, Appeal dismissed.  
Discussion:
RASC to establish J

· There was a real and substantial connection to North Carolina and that court had jurisdiction to try the matter.  
· Note how the BC courts applying Morguard RASC to a judgement from another country.

· BCCA points out that the D here portrayed itself as an international business. 

· D went to NC to do a sales pitch and then to help fix the problems. The losses were incurred in NC – so was clearly a RASC to NC.
Choice of forum clause 

· The choice of jurisdiction clause in the contract did not confer exclusive jurisdiction on British Columbia courts, need clear language, should use the word “exclusive”.
· Obiter: Even jurisdiction selecting clause that uses the word “exclusive” may not stop other courts from assuming jurisdiction (Pirana Small Car Centres)  
· Jurisdiction selection clause must EXPLICITLY (clear and express language) grant exclusive jurisdiction.
Choice of law
· The defendant had been properly served and chose not to contest liability.  
· D argues that the P breached the contract when not telling the NC court to apply BC law. 

· The burden of proving British Columbia law lay with the defendant, not the P.  
· In the absence of such proof, the North Carolina court was entitled to assume that the law of British Columbia was the same as that of North Carolina.  
· The North Carolina judgment could not be impeached in its findings or in its application of facts and law – will not allow the D to re-litigate in BC, should have appealed in NC if there was an error in the trial judgement. 
· The NC court applying NC law in the absence of proof of foreign law is exactly what the BC court would have done.

Public policy and penal law

· D says that the foreign law is penal law and it would be contrary to public policy to enforce it seeing as though the P did not tell the NC court about the BC law provision. 
· BCCA agrees that Canadian courts will not recognize or enforce a foreign law that is contrary to the forum's stringent public policy, "essential public or moral interest" or “conception of essential justice and morality”.

· But from Huntington: the enforcement of foreign penal laws, the proceeding "... must be in the nature of a suit in favour of the state whose law has been infringed”

· The enforcement of treble and punitive damage awards in Canada was not contrary to public policy, the foreign law is harsher than ours, but not harsh enough to be contrary to public policy.

· Treble damages aren’t penal (don't go to the state for one thing), and not against public policy. 
· We have given the Attorney General of Canada a discretion to hold treble damage awards made in foreign anti-trust actions unenforceable in Canada – but since there is discretion to allow them as well (that is the default position) clearly treble damages are not contrary to public policy. 
· If the enforcement of treble damage awards generally was contrary to the public policy of Canada the statute would be irrelevant and unnecessary since such awards would not be enforceable in any event.  
· W.r.t the punitive damages - It is clear that the British Columbia courts have the jurisdiction and authority to award punitive damages in an appropriate case and such an award in a foreign judgment cannot, therefore, be considered to be contrary to the public policy.

Zaidenberg v. Hamouth, 2005 BCCA 356
Facts:
Appeal by D from a decision allowing enforcement of a judgment obtained in a New York court. 
The order awarded Zaidenberg (P) judgment in the amount of US$316,588. 
Zaidenberg cross appealed from the decision refusing his application to amend his motion to include dismissal of D's counterclaim. 
D was a West Vancouver businessman. P was a New York businessman. 
Was a solid choice of forum clause specifying NY.

D was served ex juris in Vancouver with the NY writ. 

In 2001, D borrowed $300,000 from P. The loan was secured by way of promissory note, one of the terms of which required repayment by June 2, 2001. 
The lending was part of stock shuffling and price supporting. 

Zaidenberg sued for payment in the United States District Court for the Southern District for New York. 
Hamouth did not defend the New York action, and Zaidenberg obtained default judgment. 
In response to Zaidenberg's request for an order for recognition and enforcement in BC.

D alleged that he had been induced by fraudulent misrepresentations to enter into an oral agreement with Zaidenberg and that that conduct had not been disclosed to the court in New York. 
D said the judgment was unenforceable because it was obtained by fraud. The court concluded that the type of fraud alleged was no defence to the enforcement of the judgment in British Columbia. 

Issue:
Should the NY judgement be recognised. 
Held:
Yes, Appeal dismissed, cannot argue fraud that goes to the merits in an enforcement action unless you could not reasonably have known about the fraud at the time the judgement issued. 
Discussion:
· D is claiming that he does not have to repay a loan because the person he lent it to was fraudulent – BCCA said that that is a dubious proposition. 

· The Beals judgement had come down just before this case got to the BCCA i.e. after the 18A trial in this case. 

· Beals is determinative in this case ( fraud going to the merits of the action may be pleaded as a defence to an action seeking enforcement of a foreign judgment only if it is based on new and material facts which could not have been discovered by the exercise of reasonable due diligence prior to the obtaining of the foreign judgment ( D has not done that here. 

· Confirms again that the Morguard RASC test applies to foreign courts taking J – here there was a RASC to NY.

· Extrinsic fraud relates to whether the court has J. Intrinsic fraud goes to the merits of the case – BCCA confirms that after Beals we no longer make this distinction, and the test is, from para 51 of Beals:

fraud going to jurisdiction can always be raised before a domestic court to challenge the judgment. On the other hand, the merits of a foreign judgment can be challenged for fraud only where the allegations are new and not the subject of prior adjudication. Where material facts not previously discoverable arise that potentially challenge the evidence that was before the foreign court, the domestic court can decline recognition of the judgment.

· The “new facts” in this case are actually not new, the D’s lawyer sent a letter long ago showing that they knew of the facts they now claim to be new. There were no facts that could not have been found by reasonable diligence. 

· D was unable to demonstrate that he had a defence to the action in British Columbia. 
· Then there were other Res judicata issues which are not relevant to conflicts. I think P wanted to amend his SOC so that another action that D was bringing against P could be dealt with at the same time, but the court said that it was unrelated and should not be joined. 
Currie v. McDonald's Restaurants of Canada Ltd. et al. 250 D.L.R. (4th) 224
Facts:
An American and international class of customers of a restaurant chain had brought a class action in Illinois. 
The matter relates to promotional games / toys that MacDonald’s was offering. Seems that you stood a chance to win prizes, but then all of the big prizes were embezzled, and now the customers say they never had the chance of winning that they paid for.
The action was settled after notice was given to those potentially affected. 
For Canada, the notice was given by advertisement in a Canadian magazine, three Quebec newspapers and two American publications with circulation in Canada. 
The evidence showed that, compared with American patrons of the restaurant chain, only a small proportion of Canadian patrons would have seen the advertisements. 
Before the action was settled, a Canadian brought a class action in Ontario against the restaurant chain. That action was based in part on alleged wrongdoing by the chain specifically against Canadian residents. 
The plaintiffs in that action obtained leave to intervene in the Illinois action to object to the settlement. However, the Illinois courts dismissed their objections. 
Meanwhile, the plaintiff in this action brought another class action in Ontario against the restaurant chain. The plaintiff was represented by the same law firm and his cause of action was essentially the same. 
The defendants moved to dismiss or stay the action. The motions judge dismissed the motion. 
He held that while the first Canadian had attorned to the jurisdiction of the Illinois court and that action should be dismissed, the plaintiff had not attorned; that the Illinois court would otherwise have had jurisdiction over the plaintiff class members; but that the notice given in the Illinois action to Canadians was so inadequate as to violate the rules of natural justice. 
Thus, he held that the Illinois judgment should not be recognized and enforced so as to bind the plaintiff and those he sought to represent in his class action. The defendants appealed. 

Issue:
Should the Canadian P be bound by the Illinois settlement?
Held:
The first Canadian Class action group was bound, b/c they submitted to the J of the Illinois court (this group – the parsons group – did not appeal the chambers judge’s findings), but the second Canadian Class action group (this Currie group) had not attorned, and were not bound b/c they did not get proper notice. 
Discussion:
· Question is whether the Ontario courts should RAEFJ – and this bind the Candians to its result.

· Parties agreed that Morguard and Beals defined the law. 

· To determine jurisdiction for conflict of laws purposes, the court must have regard to the principles of "order and fairness" and "real and substantial connection". 
· Under RASC test one needs a connection "between the subject-matter of the action and the territory where the action is brought”.
· Beals at para 32 ( a defendant can reasonably be brought within the embrace of a foreign jurisdiction's law where he or she has participated in something of significance or was actively involved in that foreign jurisdiction. A fleeting or relatively unimportant connection will not be enough to give a foreign court jurisdiction. The connection to the foreign jurisdiction must be a substantial one.
· Legislation in several Canadian provinces specifically contemplates the inclusion of non-resident class members.
· Is not unusual for Class action judgement to bind non-residents – policy counts against class actions all over the place on the same subject matter. 
· In non-class action there is no question that the P is bound i.e. the P chose the J, but in class actions have to consider if “inactive” P’s are bound. 
· The principles of RASC etc do apply to unnamed, non-resident plaintiffs in international class actions. 
· Thus, before enforcing a foreign class action judgment against Ontario residents, the court should ensure that the foreign court had a proper basis for asserting jurisdiction and that the interests of Ontario residents were adequately protected. 
· In some cases the P would have connected with the foreign J, say by purchasing securities on the foreign exchange, or by ordering stuff off American website, but that is not the case here, they just went down the street to MacD’s.

· Normally with foreign judgements, the parties will have been served and will decide whether to attend. That is not the case with class actions, many of the P’s will not be there, so the court must consider the interests of the P. 
· D argues that the poaching of the big prizes, which deprived the Canadian residents of the chance to win in Canada, took place in the USA and that gives the matter a RASC to Illinois – the court agrees that this creates a RASC, but must still consider order and fairness – so need proper notice and representation. 
· There was a real and substantial connection to Illinois such that the Canadian plaintiffs, if given proper notice, would have been bound by the decision of the Illinois court. 
· A judgment is binding on a class member only if the class member is notified of the suit and given an opportunity to exclude himself or herself from the proceeding.
· Some provincial legislation in Canada requires out of province P’s to opt in ( “but I do not accept the suggestion that unnamed plaintiffs should always be required to opt in as a prerequisite to recognition”.
· Provided 

(a) there is a RASC linking the cause of action to the foreign jurisdiction, 

(b) the rights of non-resident class members are adequately represented, and 

(c) non-resident class members are accorded procedural fairness including adequate notice, 

it may be appropriate to attach jurisdictional consequences to an unnamed plaintiff's failure to opt out.

· It may be easier to justify the assumption of jurisdiction in interprovincial cases than in international cases

Application to this case
· However, the Illinois court failed to give adequate notice to Canadian residents and that failure went to jurisdiction. 
· Moreover, there was no reason to interfere with the motions judge's conclusion that there was a denial of natural justice because the notice was so inadequate. 
· The motions judge's failure to consider the domestic standard of notice was not fatal, since that standard may be relevant but it is not determinative. 
· Consequently, the Ontario courts should not recognize and enforce the Illinois judgment against the plaintiff and those he sought to represent. 
· Moreover, the plaintiff was not precluded by the doctrines of res judicata or abuse of process from proceeding with his action in Ontario. 
· The fact that the two Ontario plaintiffs were represented by the same law firm was not material and did not make the parties privy. 
· The two parties were different and the plaintiff did not take part in the Illinois action. Nor could he be faulted for not taking part in that action.
Pro Swing Inc. v. ELTA Golf Inc.  (2004), 71 O.R. (3d) 566 

Facts:
P was an Ohio corporation that manufactured and sold customized golf clubs. 
Was litigation about D using P’s trademark. US court told D to stop it. D breached that order. 

P got judgement for an accounting of profit on all golf club and golf club components that D had sold. 
P commenced an action in the Ontario Superior Court of Justice and sought enforcement of this judgement 

D filed a Statement of Defence claiming that the two U.S. District Court orders were not capable of recognition and enforcement in Ontario because they were not judgments for fixed sums of money. 
P won and D appeals

Issue:
Are the US judgements enforceable?
Held:
No, D’s appeal should be allowed. 

Discussion:
· The motions judge erred in declaring the U.S. District Court orders to be enforceable. 
· A foreign judgment must be sufficiently certain in its terms so that the Ontario courts could enforce it without having to interpret or vary it. 
· In this case, the foreign judgments were ambiguous in respect of material matters. For example, the critical issue of the extra-territorial application of the orders was unclear ( Do the foreign orders mean that the appellant is enjoined from purchasing, marketing, selling or using infringing golf clubs within the jurisdiction of the U.S. District Court, or do they mean that the appellant is enjoined from doing those things anywhere in the world?  
· Accordingly, the appeal should be allowed and the motion for summary judgment should be dismissed.
· The P is not left without a remedy in Ontario. It may choose to take action in Ontario based on the settlement agreement entered into by the parties or, possibly, for infringement of its trade-mark rights if such rights extend to Canada. As well, there are procedures for obtaining the information it requires from the D in order to return to the Ohio court and obtain the compensatory damages contemplated by the contempt order.
Chapter 9

Choice of law as part of the system of private international law (475)
· These rules allow the application of law other than that of the forum.
· Have to be in Canada for 1 year before can apply for divorce, but then just apply Canadian divorce law – b/c by then are sure that will have a connection to Canada – so no COL rule for Divorce. 

· No COLR for airline carriage or international sales of goods b/c treaties make this law uniform. 

· Little legislation in COL.

· A forum does not apply particular law because the parties have the “right” to have that law applied, but because the forum itself thinks it best (maybe b/c of the parties expectations) to apply the particular law. 
Standard or Classical Approach to COL (479)
· Traditional rule – apply law with which the case has a defined connection. 
· Validity of marriage according to law where marriage occurred.

· Capacity to marry according to domicile. 

· Tort liability according to where tort was committed.

· Wills law according to where was domiciled.

· Procedural law is that of the forum. 

· To apply foreign law, party must plead it, and prove that it will lead to different outcome. 
· Cumulative COLR is when have to satisfy the law in two forums e.g. in family law have to show a particular relationship meets a certain threshold under two legal systems where the members of the relationship are domiciled in different countries. So the party could fail at two stages, not just one. Family law is the only area of law that still uses such a “cumulative” COLR. Although before Tolofsen you had to prove breach of duty for tort under both legal systems if tort “occurred” in two places.
· There is a 4 stage process if you want the forum to apply a foreign law:

Stage 1: Prove the COLR exists

·  Find rule that says how the judge must decide what law to apply e.g. that issues relating to personal status (marriage, legitimacy etc) are decided according to the law of the person’s domicile. 
· Statutory COLR are rare – so will have to look to the cases – but statute may say that certain things (such as giving a prospectus to potential investors) must always be done regardless of where the BC D enters into the contract (Avenue Properties).

· Commercial Arbitration statutes sometimes say that the panel can decide which COLR they will apply.
Stage 2: Show that the foreign legal rule that the party wants to apply, applies to the case at hand. 

· This is a characterization process.
· The COLR will say e.g. “when deciding validity of marriage….”, but then have to show that the foreign law that the party wants to apply, is actually a law dealing with the validity of marriage. 

· So this is putting a label on the foreign substantive law that the party wants to apply.

· Some cases are clear e.g. “can’t hit someone” is a rule of tort. But other cases are difficult e.g. is a damage cap a rule of substance or procedure to which different COL rules apply. What about contractual limitation period – contractual right or procedural rule?

· What if the way the foreign J classifies it (assume there is agreement in that J) is different to the way the forum would classify it ( You always apply the forum’s classification. 
· Characterization is a functional operation – be practical, so for example procedural laws of the forum are applied, and rules that are intrinsic to the machinery of courts should all be classified as procedural, and others as substantive. 
· Since are classifying the foreign law into our categories, we must be aware of differences in terminology and conceptual differences.

Stage 3: Show that the forums COLR actually points to the J whose law the party wants to apply 

· It is the law of the forum that defines which J the substantive law must be picked from e.g. apply the law of the forum as to what domicile means to decide where the person is domiciled. So all that is needed is that under the forums law the person is domiciled in the target J, do not care about how the target J defines domicile.  

Stage 4: Show that the forum should actually apply the foreign law

Override

· Is there a forum statute that says that the foreign law should apply, of that defines another rule that has the effect of nullifying the foreign law e.g. Avenue Properties.   
· Is the foreign law inapplicable b/c it is penal, revenue, or contrary to public policy?
Does Renvoi apply? 
· Renvoi (reference back) is when party, if the forum F, says should apply the law from J X, but then other party says, OK, apply that law, that law says that in this case we should apply the law of F i.e. while the COLR from F says apply X, the COLR from X says apply F, so opposing party argues should apply the law of F even if apply the law of X. 
· Sometimes X will refer on to J Y, instead of back to F. 
1. Court can react to Renvoi by saying “I don’t care what the COLRs are in X, I am going to apply X’s law. 

2. Court could say, OK, if X wants our law to apply, then our law will apply. But this forgets that our law says that X’s law should apply.

3. Then there was a third one – p488 – which I don’t really get – only skim read it. 
· Re Annesley: English case said decide validity of will according to the law of her domicile. French rule said that decide validity of will using law of country of nationality, which was England. Court found that the French court would have accepted the English Renvoi back and applied French law, so the English court applied French law. 
· Debate whether Renvoi should be used at all, and it is not used in some fields at all e.g. contracts. 
Incidental question
· So say the COLR says apply the law of X to decide the issue. Of course to have gotten to that point, it would have been concluded that there is a COLR applicable to the issue.

· But then there is a sub issue, and that sub issue also has a COLR. If the sub issue result is the same regardless of whether apply the law of F or the law of X, then that is OK, but what if the results for the sub issue are different under F and X?

· Say dealing with estate law – use law of domicile, OK, so use law of X for estate division. Then estate law of X says spouse gets …, but what law do we use to decide validity of marriage (assuming it is in question), especially if the law of X says marriage is valid, but law of F says that it is not. Should the forum betray its rules on when to recognise marriage, or deprive a deserving wife? ( solve this incidental question issue on case by case basis. 
The time element
· Need to fix a time for the connecting factor e.g. domicile, but when – time of death, marriage, property transfer etc. But the law of X may change between that date and the day of trial – so the law of what date do we use? Hopefully any change in the law of X will be declared to be prospective only e.g. affecting marriages / wills made after date …. But if not, then have to make tough choice. 
·  For example in Morguard – people sitting on extraprovincial judgements that were not enforceable, could suddenly enforce them, because the common law change applies retroactively i.e. a “change” to the common law just “reveals” what the law has always been.
Perceived Shortcomings of the classical method (494)

· COL Rules said to be arbitrary because what they apply to is based on categories such as contract, tort etc, and not on the nature of the COL issues themselves. 
· Many of the connecting factors are arbitrary e.g. domicile. 

· The choice of law rules consider only the parties to the action, and not the interests of the states whose laws are being applied. Say there is a state that passed a “guest statute” which is one that says that passengers cannot sue the drivers whose car they were in for their injuries – so if my state has no such law, but the tort occurred in another state that does, and so I am now subject to that law, what about my states interest in not having it citizens subject to that type of foreign law?

Alternatives to the classical method (496)

· The alternatives focus on picking which rule to apply, not which forum to look in for a rule. 

· Using this method, a different J’s rule could be applied for each stage e.g. duty of care, standard of care… 

· But if chose a J for all the rules, then that J’s law would govern all of the elements. 

Suggestions for COL:

Proper law approach: 
· Centre of gravity approach, or counting contacts ( decide which is the most affected J. Ok for contract law, and is very flexible, but not that popular overall.
Governmental interests

·  Did not read this 
Principles of Preference  

·  Did not read this 

The second Restatement

· Did not read this 

The better law  

·  Did not read this 

Substantive Rules for Multistate Cases 

·  Did not read this 

Defenders of the traditional system

· Did not read this 
The present situation in Canadian COL (507)

All the debate is between scholars, judges not really taking notice. 

Canada has fewer provinces than USA has states – so less cross border transactions. 

And Canadian tort law more uniform than in USA. 

In Tolofsen the SCC confirmed the classical method in Canada of the “place of the tort”.

Amosin v The Ship “Mercury Bell” (511)
Facts:
The ship is registered in a port in Liberia – i.e. that is where it comes from. 

Boat crew hired in Manila entered into individual contracts. 
Contracts signed in Australia. 

Then realised that they agreed to less than the minimum wage set in a “collective agreement” with union.  Accepted pay while they sailed to Canada. 

They jump ship in Montreal, and sue.  Goes to federal court.  
Manila law on the topic was not proven.  When failing this, court is to assume foreign law is same as Canadian law. 
Canada has Shipping Act that says, in a matter wherein there is a conflict regarding choice-of-law, the law of the registry port will apply

Issue:
Will Canadian common law and statute law be applied.
Held:
Yes, but only so much of the statute law that is of universal application. 
Discussion:
· Law is that collective agreement supersedes individual employment contracts – well settled in Canada. 
· When local court dealing with foreign ship – look at the law of the ship’s port of registry (common law says this). 

· Canada shipping Act says that unless that statute specifically targets a law at such ships, the law of the ship’s port of registry will apply.

· So the FCA agrees that Liberian law should apply. 

· Court will not take judicial notice of foreign law. 

· Will not even ask the parties to produce evidence. 

· When foreign law is not presented and proven, court will assume it is same as Canadian law on issue, both statue and common law.  
· In other countries like France, the judge is required to go on a mission and determine the foreign law. 

· Commentators say that although say “presume” the foreign law is the same as domestic law, it is not actually a presumption – should rather just say that if foreign law is not proved then lex fori applies.  
· The fear with applying local statutes when should actually be applying foreign law, is that our statutes are designed for our land with its distinct characteristics, not for foreign situations. 
· That we say that our law is the same as foreign law is a rule of convenience.

· Can only apply the provisions of our statutes that have some degree of universitality. 

· Can only apply the substantial provisions of the Canadian statutes, not intricacies targeted at local idiosyncrasies. 
· The idea that collective obligations prevail over individual contracts is a universal principle coming from the statute – not designed for local conditions. 

· So here can assume that the Liberian law requires arbitration and that the Liberian law gives precedence to the collective agreement. 

Concurring opinion

· Says that the idea of the rule only applying to the CL came from time when most law was CL – statutes were the exception. 

· Must make necessary changes to the local law when you apply it, and that goes for CL and statutes – so if say it is R property, does not go to Canadian R, but to R of country whose law you are assuming to be the same as Canadian law. 
· So apply only enough of the local law as needed to decide the issue at hand. 

Notes:
· Must plead and prove the foreign law.

· SCC has said that the parties can agree on the content of the foreign law (Holt Cargo).
· Parties have right to ignore foreign law if they want – cost benefit analysis. 

· Expert proving foreign law must provide authorities. 

· In Quebec, the courts have discretion to investigate foreign law if they want. 
Brook v Brook (877)
Facts:
English guy’s wife dies, and marries sister in law, get married in Denmark, where it’s legal b/c such marriage would be illegal in England. 
At the time of the marriage the parties were domiciled in England.

Issue:
Is the marriage valid?  

Held:
No.  
Discussion:
· General rule: Foreign marriage, valid according to the law of a country where it is celebrated, is good everywhere.

· The formal validity of the marriage is governed by the Lex Loci Celebrationis (LLC). 
· However the essential validity (what actually takes place in the marriage) is governed by the law of the domicile of the parties at the time of the marriage.  
· The marriage must be valid under the law of each party’s then current domicile.
· The form of entering into the contract are regulated by lex loci contractus.
· The essentials of the contract are governed by lex domicilii

· If such marriage is forbidden in England, cannot allow them to dodge that by skipping to Europe for a few days – would undermine marriage in England. 

· Marriage of man and sister in law who are both domiciled in Denmark, even though born in England, would be good in England.
Notes:

· These rules could be changed by statute.  E.g. Quebec code says that formal validity governed by law of place of marriage. 
· Are provincial rules that need 2 witnesses, is an absolute minimum age, and parental consent below given age. 

· Strangely parental consent is considered a formality issue, not a capacity issue, so is in PGJ of solemnization of marriage, but this could be challenged as unconstitutional. 

· Case of retroactive legislation in Sask. making Chinese marriage valid 23 years after the date. 

· Bigamy is when criminally accused of being married to two people at once. 

· Formal validity is PGJ, essential validity is FGJ. 

· So the essential validity is determined by domicile at the time of marriage, but when the parties have different domiciles, then have to apply either the dual domicile rule, or the intended matrimonial home rule. 

· Dual domicile rule ( has to be valid under domiciles of both parties at time just before marriage. This is a strict rule, but is the main one. 

· Intended matrimonial home rule – essential validity goes according to law of land where they will live.
· Note how can have overlap of issues, get married in Poland, so law of Poland should apply, but if not proved, the apply lex fori. 

Canada v Narwal (880)

Facts:
Husband domiciled in India, wife (also Indian national) landed immigrant in Canada.  Get married in England, try to come to Canada.  They are brother and sister-in-law.  The marriage is not valid under Indian law.  After the marriage in England the husband went back to India, and the wife came to Canada and tried to start the sponsorship process. 
Husband is appealing after had trouble with the immigration board. 
Issue:
Is the marriage valid?

Held:
Yes.

Discussion:
· Law governing the capacity to marry is that where the parties are domiciled. 
· The fact that they had not yet established a matrimonial home in Canada does not mean that the intended matrimonial home could not be in Canada. 
· It was the immigration department that was preventing them from establishing the matrimonial home. 

· The “spirit” of the intended matrimonial home theory was met. 

· The court also said that efforts to establish permission to reside in a country are strong evidence of an intended domicile

Note:
· So after this case you have strong cases for dual domicile rule and for intended matrimonial home rule. 

· There are two elements to essential validity: capacity and consent (although parental consent is considered to be a matter of formal validity, but all other issues of consent are essential validity i.e. age consanguinity [Relationship by blood or by a common ancestor] or affinity [relationship by marriages in the family], marital status and other incapacities).
· The above describes the essence of the marriage, and the form is the number of witnesses, the form of the ceremony etc. 

Marriage (Prohibited Degreees) Act SC 1990 c.46 (882)
· Consanguinity and affinity alone are not enough to bar a marriage, but cannot marry if related

· Lineally by consanguinity or adoption

· As brother or sister by consanguinity, whether by whole or half blood.

· As brother or sister by adoption. 

· The act is exhaustive. 
· Age limits are not specified in the FGL, so goes to PGL.
Re Hassan and Hassan (883)
Facts:
Parties married in Egypt, which allows for polygamous marriages, but were defacto monogamous.
The marriage, although actually monogamous, was potentially polygamous

Couple move to Canada, three years later they divorce when the husband gets a Moslem divorce from the Egyptian Consul in Montreal.
The wife says that it is not a valid divorce in Canada and she wants spousal support. 

Both parties became domiciled in Canada

By Hyde v. Hyde, polygamous marriages can’t claim spousal support.  
Issue:
Can wife claim spousal support? 

Held:
Yes, because the relationship became monogamous. 

Discussion:
· English courts once found that previous polygamous marriage elsewhere prevented valid monogamous marriage in England. 

· Another English case found that potentially polygamous marriage became monogamous by change in statute and by change in religion of parties. 

· Another English case, potentially polygamous marriage, but then husband became domiciled in England and so the marriage became valid monogamous marriage. 

· English case held that the time to consider the character of a potentially polygamous marriage is the time of the proceeding, not the time of the celebration. 

· Then in another English case, A was charged with bigamy, he said that the Kenya statute that now outlawed polygamy had voided his previous potentially polygamous marriage. Court said no, said that the Kenya statute had made his previous marriage monogamous, and so he was guilty of bigamy. So the court admitted that retroactive statute can made potentially polygamous marriage a valid monogamous one. 

· BC case Yew v AG BC (1924): recognised polygamous marriage for purpose of succession, both wives had a claim.

· BC case Lim v Lim (1948) refused to recognise marriage when he and she lived in Canada for 30 years b/c before coming to Canada, they were married in china, but he already had a previous wife in china. 
· BC case Sara v Sara (1962): potentially polygamous marriage in India, then both domiciled in BC, then law of India said that he could not take more wives anyway. Court said that the marriage was a valid monogamous one under BC law.

· We welcome immigrants and they take oath to obey Canadian law. 

· In this case the court says that the marriage should be recognised for the purposes of the Deserted Wives and Children’s Maintenance Act ( Polygamous relationships which are de facto monogamous can become officially monogamous by virtue of change in domicile.  
Notes:

· Legislation regarding polygamous marriages is rare.  Aside from Ontario and the Yukon, spouses in polygamous marriages must rely on legislation conferring rights on cohabiting couples.
· Public policy is always available to void a marriage i.e. to protect the fundamental legal principles of the forum.
Sangha v Mander (940)

Facts:
Wife domiciled in BC, brings guy over from Punjab to marry, and they marry in BC. But then he  leaves her, although remains in BC, because he was impotent.

She was domiciled in BC just before the marriage, and asks BC to void (declare it a nullity) the marriage.

He doesn’t show up to contest the validity of the marriage

Issue:
Should the marriage be declared a nullity, what law should be applied?
Held:
Apply BC law and grant the nullity sought.
Discussion:
· It was not shown that he acquired a DOC in BC, so assume his domicile is still India i.e. DOO.

· domicile wasn’t proven. 
· Court accepts that he was unable to consummate the marriage. 

· Under BC law the marriage is voidable for lack of ability to consummate. 
· Says that the choice of law rules cannot be assumed to be the same for divorce and for nullifying, although they both terminate a relationship, they have different historical origins and development. 
· Wilful refusal to consummate is not a ground for nullity in BC.
· English law seems to be that Lex loci celebrationis is applied only in relation to formal validity.

· In this case there was a common residence for a short while after the marriage. 
· Says that there are good arguments for saying that the law to be applied in the nullity proceedings is either the ante-nuptual domicile of the impotent person (since impotence goes to capacity), or the intended matrimonial home (is a practical alternative), but that do not have to decide that in this case because the result would be the same b/c if the foreign law is unproven then it is taken to be the same as domestic law. 
· So apply BC law and grant the nullity sought.

Note:

· But this is a good case for using impotent persons ante-nuptual domicile, since impotence is a matter of capacity.  

Tolofsen v Jensen (587)

Notes for this tacked onto the (536) notes. 

Somers v Fournier (609)
Facts:
Accident in NY, litigated in Ontario.  
Defendant from New York

Plaintiff from Ontario

Plaintiff sues in Ontario but D wants New York law to apply (because action partially statute barred in New York).
All agree to litigate in Ontario.

Issue:
What law applies?
Held:
NY law.
Discussion:
· Following Tolofsen – LLD applies, apply substantive law of place of wrong, procedural law of forum.
· Procedural rules are those that exist for the convenience of the court. 

· Distinction between substantive and procedural must be done according to what will make the machinery of the forum run more smoothly as distinguished from determining the rights of the parties. 
· Procedural law regulates the conduct of courts and litigants in the litigation itself, substantive law determines conduct and relations in respect of the matters litigated. 

Costs - procedural
· Costs are a form of indemnification. 

· But, costs serve many functions including encouraging settlement and facilitating the management and control of the litigation process.
· Used to punish abuse of the court.

· Costs are not guaranteed just because you win.

Prejudgement Interest - substantive

· There is a presumptive right to get the interest if you get an order for payment. 
· Court does have discretion to deny it, or adjust the rate. 

· It is more compensatory than punitive, but is a bit punitive b/c can increase the rate if the D prolonged the litigation or decrease it if P delayed starting the action.

· Disagreeing with the TJ (who said that the discretion made it procedural), the CA says that the statute confers a substantive right, that the discretion is limited, and that when exercised it removes the substantive right.
Cap on non-pecuniary damages – procedural

· Andrews trilogy said cap of 100k (1978 dollars – now about 300k) for pain and suffering and loss of amenities. 

· Only in exceptional cases can the cap be varied. 

· There is no cap in NY, so if cap is substantive, then there would be no cap in this case. 
· Remoteness and heads of damage are substantive, but quantification is procedural

· BC case of Wong v Wei said that cap was procedural as part of quantification. 
· In Australia it was found that statutory damage limits on non-economic loss are procedural. 
· English courts have also said that there is a difference between a law that denies recovery for a head of damage (substantive) and a law that limits the about that can be recovered for a head (procedural).
· So court decides that cap is procedural, and agrees with the distinction between denying the head and limiting the head. 

Should an exception be made to the LLD rule?
· P argues will be grave injustice if apply LLD, and should make an exception. 
· Court says that Tolofsen did say that for international conflicts, could exercise discretion if an injustice would otherwise occur, mere difference in public policy is not enough.

· Refers to Wong v Lee where all of the parties were from the forum, but still applied LLD. 
· Need injustice, not just a difference in law leading to unfairness. 

· Here P accepted the no-fault benefits, now wants more, but she must be held to her election.
·  P is trying to revitalise the rule in McLean v Pettigrew, and must fail. 
· P then argued that because she has multiple actions going related to this litigation, it would be procedurally inconvenient to apply NY law – court rejects this. 
Vita Foods v Unus Shipping (646)
Facts:
Ship from Nova Scotia chartered to take herring from Nfld. to New York, but runs ashore (b/c of captains negligence) in Nova Scotia and the delivered cargo is damaged.  Receivers sue carriers.  
Carrier is the D and is incorporated in Nova Scotia. 

There was a clause left out of contract, importing a Hague agreement, which was necessary by statute of Nfld.  
Nfld wasn’t part of Can. yet. 
BOL was dated in Nfld.

NY P brings an action in NS. Brought there b/c the D is there, even though it has nothing to do with the K. 
Either the BOL or the Carriage of Goods by Sea Act (which required compliance with the Hague rules) would exempt the D from liability.

The BOL said that loss caused by negligence was excluded, and that English law applied. 

Thus the P wanted to say the BOL was void in order to hold the D held liable as a common carrier. 

Problem is that the BOL that were issued in NFL were old and NFL had passed a statute in 1932 saying that all BOL had to have a statement saying that they were subject to the Hague rules. 
Issue:
Is the contract illegal (and therefore not enforceable by the NS courts) because of contravention of the Nfld. Statute i.e. it was a breach of the Nova Scotia statute to not have the provision in the BOL stating that the Hague rules applied?  

Held:
No contract not illegal, PC held that the BOL was valid.  

NS just applies English law, which is the proper law of the contract. 
Ratio:  

Choice of law for contracts is the “proper law” which is that explicitly or implicitly chosen in the contract.  

Discussion:
What is the law of the contract?

· The P tried to argue that the rules of the Nfld. statute (which limited liability) did not apply because the BOL did not include a reference to the rules like s.3 of the statute said it should.

· But PC said that the BOL was valid, and that English law applied as specified in the BOL. 

· The proper law of a contract is "the law which the parties intended to apply". That intention can be inferred from the terms of the contract and the circumstances surrounding it.

· So the test is “what was the intention of the parties, objectively ascertained”

· An expressed intention will be conclusive so long as the intention is bona fide, legal and not against public policy – this is a key statement. 
· No other connection with the law chosen is necessary, so in this case did not need a connection to England, which is lucky because there was none. 
· If the local law requires that it be the local law of the contract, then can still apply English law, and court will just assume that it is English law taking into account the fact that local law was incorporated into the contract. 
· So the Nfld law may apply to the parts of the K performed in Nfld, but overall the English law (chosen by the parties) defines the nature, obligation and interpretation of the contract. 
· So English law is used to determine the effect of the BOL not complying with the requirements of the Nfld legislation. 

· Given the non-compliance with the Nfld legislation, a Nfld court may find the contract illegal and refuse to enforce the contract, but that does not mean that same result would occur in Nova Scotia.

So was the BOL even illegal under Nfld law  
· There is no standard rule of statutory interpretation. Must determine if it was the intention of the legislature to make contracts not complying with the requirement a nullity.
· Each case is considered on the merits of the particular legislation. 
· Public policy could be used to nullify contracts that are contrary to the statute, even when the statute does not expressly state that that should be the result. 

· Conversely, public policy may require that the contract not be declared a nullity. 

· Non compliance with the statute does not mean that contract is automatically a nullity in this case. Here the reference to the statute which is supposed to be in the BOL is so that effect is given to the rules referenced by the statute, but what if you just put all those rules directly into the BOL, then would not need reference to the statute. 

· Also the reference to the statute required by s.3 of the statute would not be useful if the departure and delivery were both in Nfld, so surely cannot say that the omission of an entirely unnecessary provision would make the contract illegal.

· What if had no BOL at all, would the contract still be illegal. 
· Would hamper commerce to force parties to include references to local statute just because were shipping through the port – impractical to research the law at every port. 

· So it was not the intention of the statute to make reference compulsory, the BOL was valid, even under Nfld law, and the D can rely on the limitation clause. 

Effect of the action being heard in Nova Scotia 
· Even if the Nfld court would find the contract illegal, the same result is not required in NS.
· If the contract is made in Nfld, but the law of the contract is English, then the NS court must apply English law, and it is of no consequence that Nfld law would not recognise the contract. 
· Consider two situations:

1. It may be that English courts should not enforce a contract in country X where performance of such contract in country X would be totally against the public policy of that country – comity requires to English court to refuse to enforce. 

2. May also be cases where although the interpretation of the contract depends on English law, the English courts should not enforce a contract entered into in country X if the form of the contract does not meet the requirements of country X. 

· But these situations will only apply when the public policy or form requirements are severly disobeyed – and that is not the case here. 
· "to be construed in accordance with English law" means exactly the same thing as "governed by the law of England"

Notes

· The strange thing is that in the end the hague rules did not apply to the contract, although Nfld, England, Canada had all wanted those rules to be mandatory. English law applied, but since the ship had not sailed to or from England, and was not registered in England, England’s adoption of the Hague rules was not applicable to the case. 
Notes from old CANS

· If the forum isn’t the legal system where the K was made then an objective forum is free to disregard the laws of the “mandatory application” of the lex loci contractus. Thus we are prepared to disregard these laws if the only connecting factor is that the K was made there.  If the mandatory laws are the laws of the forum then it should be applied. Engage in interpretation and apply it (Avenue followed this) 
· This case is not concerned about anything other then validating an express choice. 
· What qualifications are we to read into bona fides and legal? If the parties select a law to avoid another law maybe the court won’t follow their choice 
· P also argued that the Eng. law is inconsistent with BOL b/c it contained US and Can. statute. PC says that the proper law (Eng.) can incorporate the provisions of the law of another country as part of the terms of the K b/c:

1) It is a term of the K and nothing to do with the proper law. 

2) Incorporated law will be applied and interpreted as according to the proper law. 

3) When you incorporate a law then you can decide what part of it to include and can fix the law as of a particular time. 

4) But when you pick the law it appears that it changes; it’s the proper law at the time of litigation. She doesn’t believe that we can put in K “the law of Can. as it was in 1998”.

· Though the K was made in NFL this does not oust the Eng. law from applying. 
· A court is bound by any statute of the forum that dictates what the governing law of a K is to be or that invalidates the parties’ agreement as to the governing law. Had the case been heard in NFL then they would have been bound by Hauge rule that was in effect now, but not at the time of the old BOL, notwithstanding the parties choice of the Eng. law as the proper law. These statutes are rare. There are statutes however that don’t displace the “proper law” but require a certain substantive rule to be applied notwithstanding.   
· The proper law that governs a contract is the law of choice as it as it the time of the litigation, not as it was at the time of the contract - a consequence of the notion that both the contract and the law are living things, not frozen as they are at a point in time
· By what law is the validity of a choice-of-law clause itself to be governed? There is little authority on the point, so the matter is still largely open.
· In Vita Food Products the court seems to be intimating that renvoi applies to contract choice of law;  later cases (Amin Rasheed Shipping v. Kuwait Insurance) say that renvoi has NO place in the field of contracts - as do both the Rome and OAS conventions
· Both the Rome and the OAS conventions embody the principle that the parties' agreement as to the governing law is decisive - and that choice may be made explicitly or implicitly
· Parties can choose to have their contracts governed by two or more systems of law (according to the Rome and OAS conventions) Presumably the differing portions would have to be severable;  probably not possible for an issue arising from general obligation such as frustration, illegality or repudiation.
· Parties can change the proper law at any time (both OAS and Rome agree)
· The question of whether or not a contract can be governed by NO law is sort of open. It is usually assumed that they cannot rule it is governed by NO LAW AT ALL; whether or not it is governed by NO NATIONS law is an open question
· It may be possible to assert the jurisdiction of "international law" or "lex mercatoria" - but the matter would be difficult, as it is unlikely there is any such body of laws developed enough to govern effectively a contractual dispute
The Star Texas (660)
Facts:
Shipping case, leak of chemicals occurred, suits follow regarding the delay incurred while the repair was done – who is liable for the hire during the repair period?  
Arbitration clause said arbitration in England or China at defendants option.   

Issue:
Is there a proper law of the contract?  

Held:
Yes, it is the law of the place with which the contract has the closest connection. 
Discussion:
· Arbitration clauses are a strong inference that the place of arbitration is the proper law, that is the law with which the arbitrator from that J will be most familiar. 
· But clearly an express term stating otherwise would be decisive, and a contrary intention may also be found to be implied by the other terms of the contract – so will not necessarily be a case of the law of the place of the arbitration being applied. 

· A "floating proper law clauses" is one that says that the law to govern the contract is that which the defendant decides it to be – but English law does not recognise these.  

· So cannot necessarily apply the law of the place of arbitration, because that would allow the D to choose the law that applies. 

· Is the arbitration clause void for uncertainty – who will the D be? And is also bad because would encourage the parties to wait for the others to start the arbitration, and then bring their claim as a counterclaim – so that does not make for efficient and expedient dispute resolution. 

· But the arbitration clause providing for alternative venues is not a problem, this is common and acceptable, but cannot say that the venue is at the discretion of one of the parties and argue that the law of the venue applies. If you are going to have alternative venues, there must be some other way for choosing the law to apply. 

· In this case the HL said that it was OK that the “D”, whoever that may be, can choose the location, b/c the HL said that this would be if one of the parties started legal proceedings in breach of the obligation to arbitrate, then it would be fair that the D could choose where to arbitrate.

· The arbitration clause wasn’t indicative of proper law.  The arbitration clause is only a strong inference of proper law, but that is lost when there are two possibilities for the location of the arbitration. Where an arbitration clause provides for a dual situs of arbitration, there is no such strong indication of a desire that both laws would apply.
· What if the parties had suggested no country, but only that arbitration should take place, then would be unreasonable to apply the law of the place that the arbitration happens to occur. 
· "As to the proper law of the contract, the court will be driven back to asking what is the system of law with which the contract has the closest and most real connection."

· A choice of an exclusive judicial forum, is a VERY STRONG prima facie indication of a proper law

Notes 

· An explicit and exclusive choice of (court) forum is a strong indication that the law of the forum will apply. But where it is not exclusive, then the presumption is very weak. 

Imperial Life Assurance v Colmenares (665)

Facts:
Life insurance contract.

Insured was domiciled in Cuba. 

Ontario insurer, insured Cuban resident.  
Contract was in Spanish, but it was a translation of a standard Ontario contract.  
The application was filled out in Cuba. 

If proper law of contract was Cuban, then insured fails because he acted in a way contrary to Cuban law, but if the law is that of Ontario, then insured gets the money.
Issue:
What was proper law of contract, Ontario or Cuba? 

Held:
Ontario.

Ratio:  

If no explicit or implicit choice of law, proper law of contract is that which has the closest and most substantial connection to the contract and all of its surrounding circumstances.  

Discussion:
· Appeal from Ont CA to SCC
· The contract was formed by the insured submitting the application for insurance and the insurance company accepting it.
· A notary in Cuba notarised the forms, and then the application forms were sent to Ontario. 

· There were strict requirements for changes to the contracts.

· Payment out under the contract would be un US$, and the request for payment was to be addressed to Ontario. 
· The contract was found to be finalised when the actual policy documents were mailed from Toronto confirming that the offer had been accepted. 
· Clause said that contract only effective when the policies were mailed, and then the first cheque was received. 

· But the fact that the payment was required to be made in Cuba, does not mean that the agreement was not made in Toronto. 

· When contracts are concluded by post, then it is the mailing of the acceptance that defines where the contract is formed – mailbox rule. The first payment was part of performance of the contract. 

· But where the contract is made is not decisive of the applicable law. 
· "It now appears to have been accepted by the highest courts in England that the problem of determining the proper law of a contract is to be solved by considering the contract as a whole in light of all the circumstances which surround it and applying the law with which it appears to have the closest and most substantial connection."  

· Quote from Chesire on Private International Law w/ approval, surrounding circumstances can include: 


-domicile and even residence of parties


-national character of corporation, and its principle place of business

-place where contract is made


-place where contract is performed


-style in which contract drafted e.g. is the language appropriate to one system of law?

-certain stipulations valid under one law while void in another?

-economic connection between contract and another transaction


-nature of subject matter or its situs. 

· Court questions the old rule that the law of an insurance contract is the law of the J where the head office is. 
· In this case it was key that the decision to take on the risk and accept the policy was made in Ontario. 
· Reasonable person filling out form that was drafted in Ontario would think that Ontario law governed. 

Note:
If the contract is written in Spanish, it’s harder to argue that the intention was that the contract was to be governed by the law of the English-speaking person. 
If can’t convince the court the parties have selected a choice of law, you abandon subjectivity and ask what is the objectively ascertained proper law of the contract.

Amin Rasheed Shipping Corp v Kuwait Insurance (669)

Facts:

P is a shipping company incorporated in Liberia, but has its head office in Dubai, and it carries on business there. P owns a vessel trading in Arabian Gulf.  The ship is insured and the insurance was issued in Kuwait. The insurers have offices in Kuwait and in Dubai, but no presence in England.  
The vessel was damaged and the P tries to litigate in the English courts.  
The insurance contract was in English and was a standard form contract used by the insurance company. 

Any claims to be paid would be paid in Kuwait. 
Issue:
Should the English court give the P permission to serve the D ex juris? 
Held:
No ( case should be litigated in Kuwait.
Does the Eng. have jurisdiction? (Yes)

Should the court use their discretion to exercise jurisdiction? (No)

Discussion:
To litigate in England, the P had to get permission to serve ex juris, tried to do so on the basis that the contract was governed by English law.  

DIPLOCK

· Decide this point using only English law. 
· Use English law and COLR to decide what the law of the policy is – don not care what other forums, like Kuwait would think. 

· So what is the proper law of the contract? 

· What was the intent of the parties, what law did they intend to apply? 

·  Look for express indication of intention, or failing that, the intention will be presumed by the court from the terms of the contract and the relevant surrounding circumstances. 
· Consider “the system of law by reference to which the contract was made or that with which the transaction has its closest and most real connection” – so first consider if there was reference to a system, and if not, consider connections. 
· “Proper law” of the contract is the substantive law of the country which the parties have chosen as that by which their mutual legally enforceable rights are to be ascertained.
· In this case there is no express reference, but it seems that the parties intended to apply English law. 

· Lex loci contractus has lost significance in the modern age of telecommunication.

· In this case the insurer did payments from and English bank account. 

· Lex loci solutionis = where claims are payable, but this is not that relevant in this case b/c had a policy of paying in England even though contract said that payments were supposed to be in Kuwait. 
· Kuwait had no specific marine insurance law at some of the relevant times, and marine insurance law is an intricate area of law. Kuwait law even had a provision allow for the adoption of foreign law when litigation occurred in Kuwait – this will be relevant for the discretion point below as well.
· The references to English statutes in the insurance contract suggest that it is English law that applies. 

WILBERFORCE (Concurring)
· Unlike, Diplock, found that there was no basis for inferring that it was the intention of the parties that English law would apply. 
· Agrees that the test is to consider “the system of law by reference to which the contract was made or that with which the transaction has its closest and most real connection” – so first consider if there was reference to a system, and if not, consider connections. 

· But whereas Diplock used the first branch, Wilberforce uses the second branch, but comes to the same conclusion. 

· Says that whether English or Kuwait law is the proper law of the contract, the key terms in the contract would be interpreted using the English statute, customs and decisions. 

· Quite common for the proper law of the contract to draw on some other foreign law. When do this the court is not applying a conflicts rule, but is just importing foreign law and adopting it as its own. 

· Says that the argument goes that the K is in English, so its special terms are in English, and so English law must be applied to interpret those special terms, but rejects that argument for 3 reasons: 

1. The form of the K cannot dictate the law that applies. 

2. Past cases have held that even though the K was in English, French law applied. 

3. Would be severe consequences. Many countries use contracts based on English form, and in English. Would be extreme to say that in all those cases, if not otherwise indicated, that English law would apply.

· Says must decide which system of law has the closest and most real connection with the contract.
· Considered

· K is in English and so technical terms are in English

· Nationality of the parties (neither English nor Kuwaiti)

· Premiums paid in English money. 

· Issue of the policy in Kuwait – is of little weight.

· Claim to be paid in Kuwait – is of little weight given the practice of settling in England. 

· The absence of COL clause – if doing an English language and form K, and want law to be not England, then should say so. 

· So English law is the proper law of the K. 
P also had to show that court should exercise its discretion in allowing the service ex juris. 

· Case book did not consider the discretion issue, but the HL said that should not allow service ex juris. 
Mackender v Feldia AG (690)

Facts:
Insurance deal signed in England to insure diamond merchants for loss of property and covered the goods anywhere in the world.  There is a choice of jurisdiction/law clause choosing Belgium.  Loss occurs, the briefcase was attached to his wrist with a chain, but we was jostled and they cut the chain. 

The diamonds had been smuggled into Italy in avoidance of customs duties.

Lloyds say that smuggling is contrary to English law public policy, that they would not have insured had that known the diamonds would be smuggled. 
Loyds made ex parte application to have the K declared void. They want it tried in England and argued that since the K is void for illegality or non-disclosure re smuggling, there is no choice of law. 
The diamond merchants have started suit in Belgium and have been given permission to go ahead with that claim in Belgium. 
Issue:
Does the choice of law clause survive? Where is the dispute to be tried?
Held:
Yes. The repudiation is something that takes place within a contract, so choice of jurisdiction clauses are still valid. 

Discussion:
Denning

· The K was negotiated within the J, so can give leave to serve ex juris, and is a question of discretion.
· Lloyds says that the K never came into effect. 

· In a case of non est factum then the COL clause may not apply.

· Non disclosure does not automatically void the contract, only makes it voidable. So Lloyds can choose to void the K, and not perform, or go ahead with it, but if they avoid it they only avoid it from now on, not from the beginning. 

· The illegality here does not affect the formation of the contract, although it may make it unenforceable, but that will be interpreted under the law of the K.  

· Since there is a valid choice of forum and law clause, should exercise discretion against allowing service ex juris.
Diplock

· K was made in England, so have J to allow service ex juris. 

· But in the sprit of comity, must exercise the discretion to do so carefully. 
· One of the excepted perils under the policy is confiscation by government i.e. not insured for loss by smuggling – (why would this be necessary if whole K void if smuggling?)  

· English courts will not order specific performance, or give damages for non performance, of K if the performance would be illegal in the place where it is to be performed. [Although there is an exception based on whether the illegality is a breach of a revenue or fiscal law of the foreign state, as opposed to a criminal law]. But such a contract is not void, it is just unenforceable.  
· But unenforceability is not voidness. 
· Where agreement is wholly unenforceable b/c contrary to English law, then, if the law of the K is English, the K is void ab initio – contracts give rise to legally enforceable obligations, but if cannot do any of the obligations legally, then there is no K.  

· If K is contrary to English law, but not contrary to the law of the K, then is not void in England, just unenforceable in England, although enforceable in the other country. 

· If the proper law of the contract is from country X, and the obligation is to be done in country X, but is illegal in X, then the K is void b/c the contract does not give rise to legally enforceable obligations. 

· Here the K should be interpreted by the Belgium courts, their law applies and they are the most convenient forum.

· Agrees with Denning that the K is voidable, not void ab initio. 
· Non est factum and fraud may lead to different conclusions, but misrepresentations and non-disclosure does not void the contract ab initio. 
· Whether they can repudiate in this case will be determined by Belgium law. 

Notes
· Denning and Diplock write judgments, but neither really talks about the choice of law rule for deciding if there is a contract in existence - instead they both automatically apply the law of the forum to decide if the K exists. Diplock actually recognizes that there is an option, and says he finds the putative law confusing and not prepared to apply it ( under this case: when there is a dispute about the formation of a contract at all, the law that will govern it will be the law wherein the contract was formed, regardless of the proper law of the purported contract. But in the  Albeko case the question also arose as to whether there was a K at all i.e. had there been acceptance. So do you apply English or Swiss law to decide if what had been done constituted acceptance? English judge applied swiss law saying that swiss law was the proper law of the K, so that was a different approach which you can argue. 
· English courts will not give effect to: 

a).  Contracts illegal in England if the proper law is English, regardless of where supposed to be performed.

b).  Contracts illegal by their proper law


c).  Contracts illegal where they are required to be performed (this is the policy one).  
( The proper law of a contract is thus a vital question
· In a void contract a choice-of-law clause is also void, as never having come into being
· In a voidable contract a choice-of-law clause is still of application

· Can also have COL issue with battles of forms: could be a question of formation of the K – what terms are part of the K, or of interpretation, how do you reconcile the two contradictory COL clauses that are both part of the K. 
· The Rome convention says that if a party contests the validity of a contract, the court may use the law of his habitual place of residence to determine if he consented. Same with OAS basically

Contractual capacity (698)
· The issue rarely comes up with respect to contracts, but when it does it is unclear whether the capacity to contract is decided using lex loci contractus or lex domicilii.
· There is one old matrimonial case involving a contractual capacity to sign a separation agreement – the court said must consider the subject matter of the contract the determine which J it has the closest and most real connection. If fleeting presence in the place of contracting but affects lives in home J, then apply the home law ( common sense approach. 
· Both the OAS and Rome conventions exclude jurisdiction over the question of capacity. 
Greenshields v Johnston (699)

Facts:
P is an investment dealer and stockbroker. Does business across Canada including Edmonton and Toronto. 

D is a company in Alberta.

P claims debt and interest from D. D also gave P a guarantee, but now says that the guarantee was void b/c was uncertain and did not comply with Alta statute. 
Guarantee stated that it would be construed using the law of Ontario. 

P says that even though the guarantee was executed in Alta, it is not relevant that it does not comply with the Alta legislation b/c the law is that of Ontario.

This action is in Alta. 

The defect is that the guarantee was not acknowledged before a public official. 

Issue:
Should the law of Ontario be applied even though law of Alta was not complied with and the K was executed here. 
Held:
Yes, apply Ontario law, P wins.
Discussion:
· Question of acknowledgement goes to formal validity. 

· A contract is formally valid if it complies with either
1. The formal requirements of the law of the place wherein it was made, or

2. The proper law of the contract.
· In this case it is not valid by the first option i.e. Alta, the lex contractus. 
· Must ascertain the proper law, in this case Ontario law, but will not apply it if it is contrary to public policy. 
· Intention is the rule to determine the proper law of the contract. 
· So was the choice to use the law of Ontario bona fide, legal, and is there any reason of public policy to not apply Ontario law. 

· Dicey and Morris says that if there is a J with which the K has an obvious and close connection, then if there appears to be an evasive attempt to rather have some other law apply, then the court may refuse to give affect to that contractual choice of the parties ( cannot pick a law that have no connection with when it is clear that you are actually contracting under the law of this J. 
· But “contrary to public policy” is a high test – does it offend “essential public or moral interest”?
· In this case there is a connection with Ontario – the head office of the P.

· The COL clause was not designed to evade the Alta statute. 

· The clause does not offend public policy. (they focus on the clause not the law when dealing with foreign public policy).

·  There would be no substantial harm by invoking the law of another J.
Note:
· CA suggested that if the requirement of acknowledgement by the notary had been procedural then Alta law may have applied .
· Critic says that this case should be been decided the other way – says that if there had been an express clause saying that do not need to comply with the statute, that would have been offensive and probably not applied, so what is the difference is the same effect is achieved silently. The legislation is designed to protect the D in Alberta. 
· The fact that a contract is void under one system of law but not under another is evidence of the closest and most real connection (Amin Rascheed)
· The general rule is that the laws of the lex fori apply only in procedural matters, not substantial, but a legislature may require that a substantive law be applied to a foreign contract by the lex fori. This will be done when the forum’s legislature thinks that the policy behind the rule is more important than the idea of contractual autonomy. E.g. Unfair Contracts Terms Act 1977 (UK) 
· The Quebec civil code says that a contract is valid if it complies with 
· the formal requirements of the place wherein it was formed, 
· the place where the property that is the subject is located, or 
· if it complies with the formal requirements of the domicile of one of the parties
Avenue Properties v First City Development (705)

Facts:
Contract to buy land in Ontario.
Seems, although not entirely clearly, that the sales pitch and negotiations took place in BC.

P is the purchaser (Avenue Properties) in BC.

Were two vendor Ds who were in a development joint venture.

D1 = Alta corporation registered to do business in BC and Ontario.
D2 = Ontario corporation.

COL and COF clause picks Ontario, but the COF clause is not exclusive.

There was an agreement to purchase, but then P backs out saying that D’s failed to comply with BC statute that demands giving the purchaser a prospectus.

D’s sue in Ontario for specific performance or damages, P enters appearance in the Ontario action.

Then P starts action for return of deposit in BC, and serves D1 in BC. 

Issue:
The vendors want a stay so that the matter can be litigated in Ontario. Should the BC courts grant a stay? The BC statute would not apply in the Ontario action, so P argues that if the BC action is stayed then P will loose a juridical advantage which it would be unfair to deprive him of. So the question becomes: would the BC statute be applied in a BC action, despite the proper law of the contract being Ontario’s?

Held:
Yes. A legislative body in a jurisdiction has the ability to draft legislation which will be applied by its courts despite the proper law of a contract being other than that of the jurisdiction.  
In this case the P would loose a legitimate juridical advantage if the BC action was stayed.

Discussion:
· A court can apply its own law instead of the proper law of the contract when:
1. The law is procedural

2. The law is substantive, but its nature is such that it should be applied ( law of mandatory application.
· An example of case 2 will be when a statute says that the law must be applied regardless of what the proper law of the K is. 

· The legislation in case 2 may be called a COL rule, and where it is not characterised as such, court could still apply the statute saying that it would be contrary to public policy to not apply it. 

· Is hard to tell the prospectus requirement is substantive or procedural – is policy based decision ( but the court avoids deciding the case on this ground. 
· S.62 of the Real Estate Act does not make the contract void, only unenforceable. 

· Can view the statute as a COL rule, that says that if vendor wants the sale of land agreement to be enforceable in BC, then must comply with the statute ( statute chooses law to govern enforceability of the K in BC. 
· The statute clearly says that if the solicitation is in BC, then the statute applies regardless of what the law of the K is, or where the sale agreement is entered into, or that the land in question is outside of BC. 

· But is also contrary to public policy to enforce, in BC, a contract contrary to BC legislation. 

· Other cases have not dealt with such powerful legislation e.g. Block Bros Realty ( Said it was not contrary to public policy to enforce K when the real estate agent was not licensed in BC. 
· TD Bank v Martin: real estate deal in sask. regarding BC land, BC was proper law, sask. statute not complied with, sask provision was not applied b/c was BC land and statute only wanted to protect transactions dealing with land in sask.

· But here the statute is explicit, and covers the case in question, so substantive provision of BC statute should apply even though Ontario law is the proper law. 
· B.C.C.A. does not decide definitively how a B.C. court would handle this particular statute, but says there is a good chance that a B.C. court would apply the B.C. statute to this particular contract.  That constitutes a legitimate juridical advantage to weigh in the discretion scale, and so decides that B.C. is forum conveniens, and they are allowed to continue in their application for a declaration that the contract is unenforceable.

Note:

· Both the Rome and OAS conventions agree with the above.
· What if in this case the COF clause had been exclusive, and then the Ontario court had not applied the BC statute, would the judgement have been unenforceable as contrary to BC public policy? This was the scenario in the Lloyd’s case (074), and there the Ontario court enforced the judgement despite that the K had not complied with the Ontario legislation, but in that case the Ontario court had sent the litigation off to England. 

· What if K is made overseas, is subject to foreign law, but then is sued on in Canada. Would the provision for interest being more than 60% be contrary to public policy? Re iTV Games Inc.) said no!
Gillespie Management v Terrace Properties (708)

Facts:
Contract made in BC.

P (respondent) was a property manager and the D owned property in Washingtong.

The P was managing the property for the D, but then the D breached the management contract by terminating it w/o the required 3 months notice.

Now P wants damages for breach of contract. 

As part of the property management duties, P was required to collect rent from the tenants of the property. 

A Washington statute requires licensing for rent collection, or else it is illegal.  Statute expressly made applicable to non-resident brokers carrying on business in WA - so WA law by its own terms was applicable to the broker.

The proper law of the contract is BC.  
B.C. is both the proper law and l.l.c.
Issue:
Is the contract enforceable? 

Held:
No. The illegality of D’s acts (illegal in the eyes of Wash.) renders his claim unenforceable in BC. Any part of a contract that requires action illegal in the place of performance is unenforceable, regardless of illegality under the proper law of the contract.  So obviously BC law did not specify requirements for Washington brokers, but BC will not enforce a contract that requires an illegal act in Washington. 
Discussion:
Southin.

· The P could have become licensed at any time. 
· The doctrine is founded on forum public policy of not enforcing illegal contracts - forum is not agreeable to giving damages for or forcing someone to breach a statute in a friendly foreign jurisdiction.  

· Open question as to whether we ALWAYS defer to the law of the place of performance - she opts for reciprocity approach ( if we have a similar law, we ought to enforce their law imposing similar requirements.  

Cumming 

· Explains that the chambers judge in this case said that enforcing the contract in the face of the breach of the requirement to be licensed in Washington was not contrary to public or moral interest or something founded in moral turpitude. 
· Chambers judge relied on Block Bros Realty.

· In Block Bros Realty an Alta agent sold land in BC without being licensed to do so in BC. The BCCA refused to dismiss the action, and said that the transaction in BC was incidental to the business dealings in Alta and that the essence of the K was to be performed in Alta.

· Here the situation is quite different – here the Washington dealings are not incidental to a contract primary performed in BC, but is largely to be performed in Washington. 

· Ralli Bros: (Eng. CA) Ship to go to Spain and drop off cargo. Shippers to get paid partly by English sellers of cargo, and Spanish buyers. Spain has law saying that can only pay the shipper X dollars per ton. So the buyers in spain pay only X dollars per ton, and overall the shippers are short a few bucks, so they sue the English sellers for the shortfall in shipping cost. Court said that the part of the contract that was illegal was not enforceable, and the shipping company would have to bear the loss.
· Leaper v Grenadier Dev: unlicensed broker (L) put licensed broker (T) in contact with another party (D) for a mortgage deal. The deal concluded and then the unlicensed broker (L) got a cut. D then said that the whole transaction was illegal because L was not licensed. BCCA and SCC (in another case in which they cited Leaper) said that the D had not relied on L, but only on T, and so the transaction between D and T was not illegal. 
· But in this case, the P has to rely on what he did in Washington to found the claim.
Note:
· There is a difference between Ralli and Gillespie: In Ralli the P was punished for obeying the law. In Gillespie the P is not rewarded because he broke the law. 
· The parts of the contract which do not require the illegality are enforceable
· Where the K could be performed legally, but the parties actually agreed to do it illegal e.g. smuggle rather than pay customs duties, then the courts will say that the K is unenforceable as contrary to public policy: Regazzoni v Sethia (HL).

· The doctrine of illegality is for the forum judge to decide. 
· Hypotheticals: to defeat D’s argument, argue that Washington law is procedure, so as to exclude it. The response to this would be Tolofson: you lean in favour of characterising as much of the foreign law as substantive as possible. What if the Wash. law was characterised as penal law revenue by BC? We can recognise it but we don’t enforce it. This occurs primarily in contracts. We have an exclusionary rule saying we don’t enforce penal law except when the issue is illegality in contracts and it is usually raised as a defence. 
· Foreign law is always to be pleaded and proved as fact - the WA code is a fact, and that fact has been characterized - a subsequent court would not be bound by it, but highly unlikely that the court would make a different finding on the same provision of the code.  
· Suppose a WA court decision said this was a procedural part of the WA code - what relevance would that have in a B.C. action?  B.C. court would not be bound by that - it will be relevant, but not determinative, because it is the lex fori method of characterization you use - it is for B.C. to decide for itself as the forum whether this is procedural or substantive.  
· What if instead the proper law of the contract had been the law of California, and California law said they would not apply the WA state provision?  B.C. is the forum, California is the proper law and says yes they will give damages, while B.C. would say we would apply the WA state law and we would bar damages.  GOOD EXAM QUESTION.  You would probably treat the California law as part of their contract law rather than part of their public policy law.
· The lex loci contractus is generally irrelevant if another lex is the proper law (Vita Foods).
· Anglo-Canadian law has no rules to give effect to the law of any country other than 
· the country of the proper law (chosen law or law with most RASC).
· the forum (applies if statute says so – Avenue Properties)
· the place of performance (applies if the issue relates to the mode of performance or to illegality – Gillespie)
· The Rome convention and the CCQ have laws that allow for particular types of rules that cannot be excluded by particular types of contract - regardless of origin

· The Rome and OAS conventions also allow for the application of the law of another state if it has a sufficiently close and real connection
Christopher v Zimmerman (716)

Facts:
Long term common law relationship busts up in BC, after being in 4 states in the US.  Claim made by Christopher (woman) for a constructive trust based on unjust enrichment (thus an equitable claim).
He sought dismissal of the 18A action, or alternatively, a declaration that the proper law as the law of Hawaii. 

TJ used domicile as if it were a marriage issue, said that his domicile was still Hawaii, so Hawaii law applied. 

She now argues that is an equitable claim and that should not be decided on CL COL rules. 

Issue:
What is the proper law?  

Held:
Unknown on facts, but should be where enrichment occurred. So go back to trial and determine where the assets acquired significant value etc, and that will determine what law applies, but it is not necessarily the law of Hawaii.
Discussion:
· None of the BC statutes give a COLR for claim in unjustified enrichment. 

· First characterise the claim, then determine which COLR applies. 

· This is a claim in UE i.e. a claim in equity, not a claim in marriage b/c are not married. 

· In claim in equity the substantive law uses principles of equity, not on the label given to the relationship the parties have. 

· Should not distinguish between commercial UE claims and family UE claims, the rules should be the same. 

· Equitable claims in restitution should take place where loss occurred, unless it is a claim in relation to land or a claim in relation to a contract, in which case those rules apply.  

· If it were a matrimonial claim the law of the domicile would apply

Characterization of assets as movable or immovable
Common law courts normally use real property personal property distinction, but when get to private international law, then characterise as either movable or immovable. 
Macdonald v Macdonald (HL): Movables devolve according to the law of the domicile of the deceased, immoveables devolve according to the lex rei sitae.

Hogg v Provincial Tax Commission (723)

Facts:
Woman dies in Saskatchewan (when domiciled in Sask.) with 37 mortgages on land in B.C.  They try to tax the succession in Saskatchewan.  Her sisters are beneficiaries according to competent courts of this province, and they sue.

The right to tax only exists if the property devolved by or under the law of sask. 

If the are movables they will devolve according to the law of sask, if immovables, they will devolve according to the law of BC and sask will have no right to tax. 

If BC sees it as movable then the law that applies is the deceased’s domicile at the moment of death (so Sask.). If BC sees it as immovable the sisters get it according to BC law. 
The litigation is in Sask.
Issue:
Were mortgages movable property (Sask can tax) or immovables?

Held:
Immovables. 

Discussion:
· The question of whether or not a property is moveable or immovable is determined by the country wherein the property is located Lex Loci Rei Sitae (LLRS) – so this is an exception to the rule that forum does the classification itself.
· A condition of law existing in another province is a condition of fact.

· Such questions of fact are determined with the help of experts. 

· The law in B.C. is that charges upon land are also immovables

· This is, in fact, the general rule - land, or interests in or charges upon land, are immoveable property
· Forum uses own rules to decide where property is located.

· 2 step process for characterizing all forms of property:

1) Locate the property according to the forum

2) Ask how the jurisdiction where the property is located characterizes it, do they see it as movable or immovable? 
· The expert for the P said that the law of BC considers it immovable ( Any interest in land (servitude, easement, mortgage, trust estate) is immovable; therefore mortgages were Immovables
· The expert for the tax authority said that the distinction between movables and immovables is not part of the law of BC, but that money secured by mortgages in BC devolves as personally property and not as real property.

· The court below accepted the tax authority’s expert’s view that the distinction between immovables and movables was not part of the law of BC.
· Sask CA says that the P’s expert classified it according to the nature of the property, which is better than merely considering how the property is distributed, and so the CA accepted the P’s experts classification that they were immovables. 

· But then the CA seems to say that both experts were correct i.e. property is immovable, but on death of the holder it devolves as personalty.
· Sask. conflicts laws say lex situs and BC says they are immovable and as such its not taxed in Sask. 
· This decision doesn’t say how BC is going to apply the law, but for Sask. purpose there is no tax.   
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