CORPORATIONS I EXAM CAN – Spring 2006 (5572)
Acronyms

AIGF = Acted in good faith.





100 marks = 180 min
b/c = Because. 






50 marks = 90 min
BCA = BC Act = BC Business Corporations Act.


33.33 marks = 60 min
BOD = Board of directors.





30 marks = 53 min
BJR = Business judgment rule. 




25 marks = 44 min
CHC = Closely held corporation. 




20 marks = 35 min
CL = Common Law.






15 marks = 27 min
Constitution = memorandum and articles. 



12 marks = 21 min
COB = carrying on business.





10 marks = 18min
CBCA = Canada Business Corporations Act. 


 9 marks = 16min
D/O = Directors and/or officers

FD = Fiduciary Duty

GF = Good faith.

OCB = Ordinary Course of Business. 

SH = Shareholder.
t/o = Take over.

w/o = without.

WHC = widely held (public) corporation. 

Corporations v. Partnership v. Sole proprietorship 
Sole proprietorships 

· Owner assumes all liability for a sole proprietorship.

Partnerships (Statutory references here are to the Partnership Act, RSBC).
· Because a partnership is a contract there has to be unanimity between the Ps to change any terms of the contract, but the requirement for unanimity can be varied if Ps agree among themselves [s.27].
· Ps generally cannot transfer their interest to 3rd Ps w/o consent of all other Ps.
· Trading capital and accounts of P does not need to be published – good for privacy. 
· Definition: Partnership is the relation which subsists between persons [2 or more] carrying on business in common with a view of profit [s.2].  
· Partners act as agents of each other when in the OCB, so are liable for each other (Cox v. Wheatcroft, p6).
· Partnership K can specify responsibilities and liabilities as between the partners, but does not affect public. 

· Three types of partnerships:

· General = unlimited liability on every partner.

· Limited Partnership = limited liability for partners not involved in running the business. A least one of the partners must have unlimited liability.
· LLP = Ps can exclude liability for negligence or other acts of other Ps, but firm still liable to the extent is has assets or liability insurance [s.104].
· Partnership is a question of K interpretation ( intention of Ps (A.E. LePage v. Kamex, p11), sharing of profits not determinative (Cox v. Wheatcroft, p6), but court will also consider the circumstances objectively. 
· s.4 of the Partnership Act RSBC gives guidance on when will have a partnership.  

· Presumption that partners share equally in management & profits and losses [s.27], u.n.o. in K.

· There is a duty to share the true accounts and full information between partners [s.31].

· No majority of Ps can expel another, unless that is a term of the agreement [s.28].

· Certain events [s.36], or the court in some cases [s.38] can dissolve the partnership or fire a partner.

· Are fiduciary obligations between partners [s.22] e.g. to not compete. 
· Partner can assign share of the partnership [s.34], but assignee does not become a partner. 

· Liabilites of partners set out in s.11 and s.19

· A JV is like a partnership, but is limited in scope and time. 

Corporations
· Company is a separate legal person, separate from people that own and control it (Salomon v. Salomon).

· Advantages of incorporation: prestige, limited liability (none for SHs), perpetual secession (changes in staff / SH irrelevant), transferability of share (property) interest, centralized and specialized management.
· Disadvantages of incorp: have to go through gov agency, need constitution, fees, filings, meetings, directors. 
· Sole director and principle of a company can be a director & employee (Lee’s v. Lee’s Air Farming)

· In a one person corporation, the one person has an insurable interest in the corporation (Kosmopolous).
Lifting the Corporate Veil

· Do not need to lift the corporation veil to hold an insider liable for intentional torts (ADGA Systems) i.e. acts that were separate from that of the corporation. 
· Based on the idea of separate legal entities.

· SHs not liable for debts obligations defaults or acts of the company [s.87]. 
Fraudulent Purpose

· Will lift the veil where the corporation is established specifically to achieve an illegal or fraudulent purpose (Obiter Clarkson v. Zhelka, p111).
· Corp established to obtain insurance not avail to indiv (Big Bend Hotel v. Security Mut Casualty, p116).

· Setting up network of corps to limit liability is OK (Walkovsky v. Carlton, p138 dissent found personal liability because the point of incorporation was to undercapitalize to avoid liability for inevitable torts).
· Where the reason for incorporation is to avoid a personal obligation (like to not solicit customers), the veil will be lifted and injunction ordered (Gilford Motor Company v. Holmes p117). Different to Walkovsky b/c here the legal obligation already existed.

Regulatory Avoidance

· Will lift the veil where incorporate to avoid or evade taxation or some other regulatory obligation.
· Land scheme with many companies – is trading in land, not capital gain (De Salaberrry Realties Ltd. v. MNR, p123). Courts more willing to lift corporate veil in taxation cases, maybe appling GAAR. 
Agency

· A corporation can be an agent of a SH, and veil may be lifted where the company is a mere agent or instrument of its SH for his personal business (alter ego) (Obiter in Clarkson v. Zhelka, p111).

· In De Salaberrry Realties Ltd. v. MNR, p123, the subsidiaries were agents/instruments of the principal and applied the test for agency given in Smith, Stone and Knight v. Birmingham, p127.
· When there is a finding of agency, the principal will be liable for the acts of the agent. 

Failure of Formal Compliance
· Where company has not complied with various formalities, registrar can strike corporation. Not common.
· If you want the benefit of limited liability, must strictly comply (Wolfe v. Moir, p89).
Liability of the corporation in tort and criminal law
· Corp guilty of offence/tort if the act was done by someone for whom the company is liable, not vicarious, but b/c the act of the person is the very act of the company itself (Asiatic Petroleum v. Lennard’s, 146).

· Identification theory: attach corporation with liability if the human actor is a vital organ of the corporation, is acting within area assigned, & corporation benefits (Canadian Dredge & Dock v. The Queen, p148).
· It may be a defence for the corporation if the act was also in fraud of the corporation (high standard), then could not have been the directing mind (obiter in Canadian Dredge & Dock v. The Queen, p148).
· The “directing mind and will” (very important phrase) is not based on corporate hierarchy. 

· Corp liable if EE acting in area assigned, even if not given that specific responsibility. Was the actor within the field of operations delegated to the directing mind. Can have more than one directing mind. 
· To establish due diligence for strict liability, set up quality control / checking scheme (R v. Soper, p312).

THE PROCESS OF INCORPORATION.
· Three models of incorporation on p9 of class notes. 

· Company = corporation incorporated under BC law. The effect of incorporation set out in s.19. 
· Foreign Corporation = any corporation that isn’t a company

· Foreign entity = non BC entities that are not corporations but have legal personality under foreign law

· Extra provincial companies = foreign entities that are registered under provisions of the BCBCA.
Extra provincial licensing  
· Foreign corporation must register in two months if COB [s.375(1)].
· Deemed to COB if in telephone book with BC # / address, advertise BC tel#/address, have agent / warehouse / office / place of business [s.375(2)]. Exemptions for banks, railways, ships
· Proof of licensing to carry on business in a J is not proof that are COB (Weight Watchers Intl., p167)
Public Company

· Equivalent to “reporting issuer” as defined in BCSA
· Test for public company: will apply provisions of the Securities Act when the persons being offered securities “need to know” the information provided in the prospectus, even if are EE’s (Ralston Purina).
Steps to Incorporation

· Incorporation agreement ( states shares taken by each incorporator [s.10].
· A corporation can incorporate a corporation [CBCA s.5(2)].
· In BC we have notice of Articles (used to be “memorandum”) & articles (sometimes called “by-laws”).
· See slide 4.10 for the steps in incorporation (or p64 TB), and for choosing J, see p10 and 13 of CN.
Pre-incorporation contracts

· Uphold preIK b/c

· corporation has received a benefit and the 3P who contracted would have suffered a detriment.
· Do not uphold preIK b/c

· party entering contract cannot receive compensation from a non-existent corporation.

· limited liability and rules of company formation
· company cannot be bound by actions of a party prior to incorporation

The Common Law  
· An agent, having no principal, will be personally liable unless contrary intention (Kelner v. Baxter, p181).
· If principle does not exist at the time of contract, when principal is created, company cannot ratify prior contracts retroactively, but must create a new contract (Kelner v. Baxter, p181).
· If agent expressly excludes personal liability, then P may be w/o remedy (Dairy Supplies v. Fuchs, p186).
· K could be a nullity where both parties thought (mistake) a company existed (Black v. Smallwood, p186).
· Presumption of personal liability of agents in pre-incorporation contracts. Rebuttable on evidence of intention of parties to be bound.

· Consider claims for unjust enrichment, deceit (fraud), negligence or negligent misrep. 

· If agent honestly thought the company existed, then agent did not intend to be personally liable, so presumption rebutted (Wickberg v. Slatsky, p. 190).
· Have to prove three elements to succeed against the agent: 
1. Agent has to hold out the company does exist.
2. Third party has to rely on that representation in forming the contract

3. Third party damages must arise from breach of that warranty (Wickberg v. Slatsky, p. 190 failed on this element, the loss was caused by the failure of the business, not the breach of warranty).
· Typically only nominal damages for breach of warranty of authority b/c of causation issue.
Statutory reform
· s.20(2) creates a statutory remedy for breach that usurps common law remedy ( agent is liable. 
· Agent can K out of s.20(2) liability under s.20(8)
· If company is never incorporated, s. 20 doesn’t apply and you have to go to the common law.

· To relieve agent of liability, the contract must contain an express provision that the agent is not personally bound. Not enough to just refer to the sec # of the act (Landmark Inns of Canada Ltd. v. Horeak  p201).
· The corporation could not have adopted the lease that had already been repudiated (Landmark Inns of Canada Ltd. v. Horeak, p201).

· Agent can claim benefit from corporation if the corporation refuses to adopt (s.20(5)).
· K could be adopted by conduct s.20(3).
Management and control of the corporation
Rights of corporation 

· Co has rights and capacities of a person of full capacity [s.30] [CBCA s.15-16] (Abolished ultra vires).
· Cannot claim that agent did not have authority or that was breach of articles [s.146(1)], [CBCA s.18]
· Beware of obscure J’s which may still have the doctrine of ultra vires and constructive notice for publicly filed documents. 

· Powers of SHs & BOD is statute based, cannot use CL to modify powers. If statute gives power to one group, cannot use CL to confer similar power on the other group (Kelly v. Electrical Construction, p230).
· Must not COB or exercise power contrary to const. [s.33(1)], [CBCA s.16(2)] but not invalid merely b/c do [s.33(2)], [CBCA s.16(3)].

· Constructive notice abolished [s.421], [CBCA s.17]. (s.33(2) also implies that no constructive notice).

· Corporation can buy its own shares [s.77] [CBCA s.34], but not when insolvent [s.78].

· SH cannot vote on charitable purposes, must be incidental to business (Parke v Daily News, p269).

· Put restrictions on share ownership, then can refuse to register [CBCA s.6(1)(d)].
Role of directors

· BOD supposed to give strategic advice to management, not to be involved in day to day management, stewardship function. 

· Subject to the constitution of the company, only the board has the power to manage [s.136(1)], but a restriction on the power of the directors is not effective unless party has knowledge [s.136(2)].
· Unanimous SH agreement can limit the role of directors [CBCA s.146(5)].

· Directors can set remuneration [CBCA s.125]

· Prima facie breach of FD for directors to agree how they will vote beforehand. Director SHs can agree how they will vote qua SHs, but directors qua directors cannot (Ringuet v. Bergeron, p839).
· Rule against fettering N/A if all SHs are party to the agreement & creditors are not affected, then will not be void b/c against public policy (Clarke v. Dodge, p. 836), but in BC cannot K out of FD [s.142(3)] so N/A?

· Under CBCA the directors can amend by-laws, but then need to get the change approved [CBCA s.103]
Role of SHs

· SHs can’t interfere with the exercise of directors powers unless the Articles give managerial powers to SHs and meet the procedural requirements. Directors are an agent of the majority SH and the minority (Automatic Self Cleansing v. Cuninghame, p232).
· Except for fundamental changes, SHs not supposed to interfere, although they do appoint the auditors, can vote, bring proposals, initiate investigations etc.

Delegation of power: 
· Articles may allow directors to delegate management [s.137(1)]. Cannot delegate the power to delegate. 
· Persons delegated to take on responsibilities and liabilities (s.137(2)).

· CL constraint that BOD cannot delegate absolutely, have to retain the power to revoke. Executive committee of the Board cannot usurp the power of the Board. Can’t delegate the power to delegate (Hayes v. Canada Atlantic, p235). But the wording of s.137(1) (which is new) is very broad, so law unclear.
· Person acting as a director is liable as director [s.138(1)].
Proxies [BC Securities Act s.116-117], [CBCA s.147-154].
· Management’s slate of proxy holders generally indicate beforehand the way they will vote on the issues.

· Can give proxy carte blanche, and they can also go and speak for you [CBCA s.152(2)].
The Audit Committee  
· Purpose is to control fraud

· Must have at least three members & the majority of members must be outside directors (s.224)
Alteration of Articles 

· Articles altered by 2/3s to 3/4s of vote i.e. special resolution (s. 259).
· Some alterations to articles (e.g. restriction on power or business [s.260]) will give right to appraisal remedy
· Can alter articles so can fire EE director, but will still be breach of K (Southern Foundries v. Shirlaw, p244). 
· Implied term of K that will not change the circumstances required for fulfillment of the K (Shindler v. Northern Raincoat, 247).
Agency

· Limit on power of director does not affect a person who does not have knowledge of that limit (s.136(2)). Not deemed to have knowledge unless have actual knowledge (s.146(2)).

· Outsiders not expected to know internal workings (Indoor management rule) e.g. if articles require SH approval of X, outsider entitled to assume approval requirement complied with (but this does not abolish constructive notice, although the statutes do that [s.421], [CBCA s.17], it addresses internal workings). 

· Indoor management rule now codified. Company or directors cannot evade corporation responsibility by saying “we did not comply with the articles” / “that person is not actually a director” (s.146) [CBCA s.18].
· Case dealing with indoor management rule: Sherwood design v. 872935 Ontario, p259.
· Corporation liable for K made by agent when there was actual or implied authority. 

· If the company representative has actual authority (b/c agreement between principal and agent) the company will be bound (Obiter in Freeman & Lockyer v. Buckhurst, p251). 

· If no actual authority, will be implied authority (determined by the interaction between the agent and the contractor) when: (Freeman & Lockyer v. Buckhurst park, p251).
1. Represented that the agent had authority to enter that type of K for the company

2. Agent had actual authority to manage business generally or to deal in those matters

3. The contractor was induced by the representation and relied on it; and 

4. Under its memo or articles the company had capacity either to enter that type of K [This requirement was in 1964, no constructive notice now].
DUTIES AND LIABILITIES OF DIRECTORS

Statutory liabilities under various acts
· Liabilities under many different acts ( WCB, tax statutes, health and safety legislation, environmental (R. v. Bata, p324) Criminal Code [s.22.1 & s.217.1], Employment Standards Act. 

· Directors generally not liable for non-compliance w/ statutes until the corporation is unable to pay the fines, then directors may be personally liable. But statute may say otherwise e.g. CBCA s.119 (wages, DDD). 
· Due diligence defence may be available ( R v. Soper, p312, what is expected depends on the qualifications of the individual ( subjective/objective test. R v Bata, p324, should have checks and balances.
· Directors who vote to commit certain breaches of the BCBCA are J&S liable [s.154], but there are defences [s.157] and can also be excused under s.234.
Insurance and Indemnity 

· Federal act may be a bit more generous than BC act for advancing money and giving more discretion in indemnification [Martha’s opinion – not sure I agree]. 
· Insurance only allowed where D/O acted in good faith [CBCA s.124(6) references s.124(3)].

· Re coverage, directors should enquire (check articles) about how long the indemnity survives, deductible, policy limits, does the indemnity give advance payment, cover legal costs, what are the exclusions.  

Directors liable for their own torts

· Employees are liable for their own torts committed n the course of employment (Adga Systems International v. Valcom, p99). Not a corporate veil issue when it is a wrong separate from the corporation (pleadings!). 

· If bona fide within the scope of employment then not liable for inducing breach of K (Said v. Butt, p100).
DOC v. FD

· DOC concerned with the quality of decisions (diligence and skill). FD concerned with motivations (good faith) not consequences. [Peoples v. Wise (SCC)]. [Opp is broader than DOC or FD & it deals w/ fairness].
· Duty of care is broader (owed to creditors etc.), FD is narrower, owed to corporation. 

· For DOC and FD: when relying on others, director need only act in good faith, no requirement for reasonableness [s.157(1) [CBCA s.123(5)].
Duties of care by D/O (Negligence ( diligence and skill).
Elements of a breach of DOC
· CL liability for negligence when 
1. Duty of care exists on the facts 
· Primary duty is to the corporation. 

· Duty may be owed to creditors [Peoples v. Wise, p319 ].
2. Duty breached?   
3. Damages resulting from the breach.
Standard of care:

· Inside or outside director?

· D/O must exercise care, diligence and skill of reasonable person [s.142(1)(b)]. Have right to be mistaken. 
· The statutory statement of duties is not in derogation to CL, but in addition to it [s.142(2)].

· Cannot K out of these duties in the company constitution [s.142(3)].

· Director not expected to give continuous attention to company. In the absence of grounds for suspicion the D is justified in trusting the officers to act honestly (Re City Equitable Fire Insurance, p301). So an outside director may be justified in not asking about tax remittance even if loss on BS (R v. Soper, p312).
· Consider the nature of business and the company and how the work was distributed i.e. supervision and subordination) (Re City Equitable Fire Insurance, p301). 
· b/c of the varied contexts directors operate in (incl. CHC v WHC), and that they are not professionals, in some cases will essentially require gross negligence (Re City Equitable Fire Insurance, p301). 
· Not required to have specialised knowledge / experience, but if you do, you have a duty to bring that to your job as director (Re Brazilian Rubber, p305) ( so will be held to a higher standard. 
· CBCA s.122(b) increased the standard compared to City Equitable [Peoples v. Wise, (SCC at para 62)].

· The test is objective-subjective standard based on skill and experience of the individual, reasonable person in comparable circumstances (R v. Soper, p312), or contextual objective, consider all of the circumstances including the prevailing socioeconomic conditions (Peoples v. Wise, SCC at para. 63-64). 
· Same test is applied for outside and inside directors, but standard will be higher for ID b/c of the subj part.

Business Judgment Rule

· Courts defer to good faith assessment by D/O in matters of business judgment. Decisions must be reasonable, perfection is not demanded. Do not use hindsight appreciate the limited information, time pressures and high stakes that decisions are made in [Peoples v. Wise (SCC at para. 64)].
· Decision will not be found negligent unless was a clearly more beneficial alternative Maple Leaf Foods cited in Peoples v. Wise (SCC at para. 65). Enough to act prudently, within the range of reasonableness.
· US law: where no evidence of fraud, illegality or conflict of interest, directors are presumed to have acted honestly and reasonably (p342).
· Onus stays on P even when P adduces evidence to show detriment to P and benefit to D. P must show that there was a plainly better option that was ignored (Brant Investments v. Keep Rite, p358).
· The fact that alternative transactions were rejected is irrelevant unless an available alternative clearly more beneficial than the chosen one (Pente v. Schneider, p495).
Fiduciary Duties 

· D/O and others acting as such (e.g. managers) are fiduciaries [s.142(1)].
· Cannot K out of FD [s.142(3)], [CBCA s.122(3)], but s.233(6) says that ratification is relevant. 
· FD applies to: personally, realty, IP, legal actions, powers vested in directors (e.g. to issue shares).

· Actions for Breach of FD: derivative, personal, under the oppression remedy.
· If directors fetter discretion, SH can argue breach FD under s.142.

· Seems that can get damages for breach of FD under s.232(2)(b). At equity can only get account on profit (or account for loss) (Regal Hastings, p392), declaration, injunction.
· Need causal connection between profit and fiduciary position (Phipps v. Boardman, p400).  
To whom is the duty owed

· General FD is to company, not SH, but SH can bring DA with leave.
· Majority SH do not owe FD to minority (Brant Investments v. KeepRite, p561), but categories not closed.

· Not owed to creditors, even near insolvency [They can claim under DOC & opp.] (Peoples v. Wise, SCC).

· Categories of FD are not closed (Canaero).

The standard of the duty

· Aspects of FD: Act honestly in good faith with a view to the best interests of the company, must serve selflessly, honesly and loyally: Peoples v. Wise, (SCC).
· FD about good faith and loyalty – not about results [Peoples v. Wise, (SCC)]. 

· The content and standard of FD is constant, it does not increase near insolvency [Peoples v. Wise (SCC)].

· A fiduciary benefiting from a corporate decision will not necessarily be a breach of FD, must look at all of the circumstances of the case [Peoples v. Wise (SCC at para. 39)].

· Breach of FD less likely if there was no personal gain [Peoples v. Wise, (SCC at para. 40-41)]. 
Breach of FD by conflicted contracts
· D/O have positive obligation [s.153(1)] to disclose conflicts [s.147], but the statute is exhaustive [s.152], and a statement in writing is sufficient [s.148(4)].
· D/O liable to account for profits [s.148] but can avoid accountability: confess & directors ratify [s.148(2)(b)] or SH ratify by special resolution [s.148(2)(c)] if the court may forgive if K was fair and reasonable [s.150] & ratification is relevant (as for leave in derivative) [s.233(6)].
· The K is valid notwithstanding D/O interest or non disclosure [s.151].

· BC requires disclosure by “senior officer or director” [s.147(1)], CBCA requires disclosure by “director or officer” [s.120(1)].
· Company can rescind K if was a related party transaction (Aberdeen Railway Co. v. Blaikie Bros, p377).

· Breach of FD is independent of merit of entering the K 

· Only company can sue for a breach of FD (derivative action).

· Breach of duty can be waived if full disclosure given and approved by vote of disinterested (Gray v. New Augarita Porcupine Mines, p383).
· Company is entitled to void the K if there was a conflict of interest (Aberdeen Railway, p377).

· Abstaining from voting ineffective if don’t also disclose interest (Transvaal Lands, p379).
· Conflicts must be disclosed in writing [CBCA s.120(1)]. Obligation is continuing, but initial notice is sufficient if nature of conflict remains unchanged [CBCA s.120(6)].

· Full disclosure required (Liquidators of imperial mercantile, p382), ASAP, but no precise formulae, consider articles and statutory requirements (Gray v. New Augarita, p383).

Breach of FD by corporate opportunities

· Directors can’t take personal advantage of business opportunity and then ratify the breach of FD (Cook v. Deeks, p 387).

· Have to account only when there is a conflict between personal interest and duty of director. Where directors have obtained profit from opportunity by reason of the fact they are directors and in the course of execution of that office, they are accountable for the profits. Absence of bad faith is irrelevant & GF will not help, do not consider if corp could have taken the opportunity otherwise (Regal Hastings v. Gulliver, p392).
· If the corporation is going to enter K where directors has material interest, SH can approve this, but SH cannot approve directors appropriating corporate opportunity (Obiter in Regal Hastings v. Gulliver, p392).

· If directors consider & reject opportunity and later one of the directors uses the opportunity personally ( not accountable for profits (Peso Silver Mines Ltd. v. Cropper, p410) [The most generous corp opp case].
· Some cases say breach of FD if risk of conflict (Re Thompson, p437).

· FD continues after you have resigned, especially if resigned to make profit (Canaero v. O’Malley, p. 419).

· P does not have to show that it would have made profit but for the breach (Canaero v. O’Malley, p. 419).

· Non exhaustive list of factors to consider when evaluating breach (Canaero v. O’Malley, p. 419).

· Position / office held

· Nature of corporate opportunity [line of business (proximity test – was the opportunity remote), ripeness (was the co seeking the K, did it need it), specificity, personal relationship to opportunity].
· Amount of knowledge possessed

· Circumstances in which information is acquired (public/confidential information)

· Resigned / fired? & timeline between resignation and exploitation of information
Breach of FD by competition

· There is no bar to multiple directorships (London and Mashonaland, p434), but is risky.
· Interlocking drtrs in impossible position when interests of the Co’s conflict (Scottish Co-op v Meyer, p 582).
· Fiduciaries must disclosure to BOD if they are in or will be in a position of conflict (s.153). Disclosure is not necessarily a full defence.
· Can’t pre-decide which way a director will vote i.e. cannot fetter discretion.

· May be liable under s.142 for not acting in the best interest of the company.

Breach of FD by improper compensation

· A matter for business judgment, rarely litigated. Oppression if profits to directors by gross salary/fees

· Court may set aside remuneration on equitable principle of waste (Rogers v. Hill, 60 F 2d 109 (1932)).

· Fiduciary cannot retire for a fee and help 3P get elected (Gaskell v. Chambers (1858) 53 ER 937).
Breach of FD: Hostile Takeovers and Defensive Management Tactics ( Proper Purpose Doctrine
· Possible defensive options on p465.

· Poison pill (p442: when one person acquires more than 10% of shares, the other shares immediately double the voting rights attached to them; this negates the voting power of the acquired shares. Possibly oppressive.
· If it is clear that D/O is in conflict between control / share value ( onus shifts to D/O to prove acting in company’s best interest.

· If D/O honestly believe that best interest of company if they remain in control, the PP may not be a breach of FD, but could still be illegal b/c shares should be issued to raise money, not to maintain board in their positions, that is an improper purpose (Bonisteel v. Collis Leather, p465) (Hogg v. Cramphorn, p466).
· Directors acting in GF may use their powers to protect the corporation from a takeover if they decide, on reasonable grounds (obj & subj), that it is in the best interests of the corporation to defeat the take-over.  To prove improper purpose, it must be shown that the directors acted for a collateral purpose (Teck Corp. Ltd. v. Millar, p. 466 ( overrules Hogg v. Cramphorn). Onus is on the P to prove no reasonable grounds.
· Exco Corp, p474 questioned and refined Teck, but most cases follow Teck. 

· If a BOD has acted on the advice of a committee composed of persons having no conflict of interest, and that committee has acted independently, in gf, and made an informed recommendation as to the best available transaction for the SHs in the circumstances, the BJR applies (Pente v. Schneider, p495).

· Did the directors act reasonably, or for an improper purpose (Pente v. Schneider, p495).
· PP can continue if appears to be a reasonable possibility that, given reasonable time, the board of the target corporation can increase SH choice and maximize SH value (Re Chapters, p519). SH’s pick between offers.  
· Non bona fide defensive tactics by BOD can be ratified by SHs (Bamford v. Bamford, p533), but there must be full disclosure to the SHs (Winthrop Investments v. Winns, p540).
· Consider penalties for improper issuance of shares under securities regulators. 
Relief from Liability for breach of FD
· At CL, everything is ratifiable except a fraud on the minority (like in Cook v. Deeks)

· Ratification is relevant to giving leave in derivative claim [s.233(6)].

· Directors can vote as SHs in the ratification vote (North-West Trans. Co. v. Beatty, p. 528), but “majority of the minority” (SCC in NW Trans v. Beatty) may be more convincing.

· Cannot K out of s.142 duties (honesty, care etc.) [s.142(3)]. (Can possibility K out of FD to individual SH).
· Defences to s.142(1) breach if relied on 3Ps (lawyers, accounts, engineers) [s.157]

· D/O may be given relief by the court if acted fairly [s.234].

· If liability found, company may indemnify D/O [s.160], but only if AIGF etc. [s.163].  
· Indemnification is mandatory if case against D/O is dismissed [s.161].
· Expenses can be advanced before proceeding ends [s.162].
· Regardless of what company wants, court can order indemnification / expenses [s.164].

· Company has insurable interest and can keep insurance for D/O [s.165].
· Disclosure should be ASAP. One general disclosure is enough [s.148(4)].
SHAREHOLDER RIGHTS
· Main rights: voting (elect / remove directors, approve fundamental changes, proxy), dividends, return of capital on winding up, right to inspect records [s.46], [CBCA s.21], right to appoint auditors [CBCA s.162(1)], have investigator appointed, restrict the powers of directors by changing articles. 
· Sources of Rights: company charter (articles), CL, statute (s.142, s.227, s.232), SH agreement (CHC, oral?). 
· Can be difficult and expensive for SH to be effective: freerider. 
Voting Rights
· Elect directors & fundamental changes (amalgamation, sale of all assets, continue in another J (articles must match), change articles, dissolving company, electing or removing directors).

· 1 share, 1 vote unless articles provide otherwise [s.173] [CBCA s.140]. 
· Participation at SH meetings via tel. / web [s.174].
· Management controls the proxy machine, so voting rights may be hollow, but institutional investors may have many votes, votes may be powerful in t/o context, proxy battle when electing directors. 

· In some contexts SH’s (even non voting SHs) may get special voting rights e.g. selling assets [s.301(1)].

· SH can nominate their own proxy holder [CBCA s.148].

· Articles can modify statutory rule unless expressly prohibited (Bushell v. Faith, p224).

Solicit proxies

· CBCA s.150(1) allows SHs to solicit proxies. Can also solicit by advertising in paper [CBCA s.150(1.2)]. 

Shareholder (voting) agreements

· SHs, or group of them, can agree to vote shares according to SH agreement [s.175], but then can’t dissent and get appraisal remedy. 

· Unlike CBCA [s.146], the BCBCA does not discuss u.s.a’s. u.s.a. only practical in CHC (& regulators would not allow it), so hard to restrict power of drtrs in WHC. [CBCA provisions subject to u.s.a. ( p845]
Shareholders meetings
· Directors have control over the SH meetings [s.136].
· Company obliged to send 2 months notice of AGM [s.169].
· AGMs no more than 15 months apart [s.182(1)(b)].

· 5% of voting shares can requisition meeting [s.167(2)], are procedural req. [s.167(3)], D/O can ignore request if meeting pending [s.167(7)], but if otherwise ignore 1/40 (2.5%) can call meeting [s.167(8)].
· Unanimous SHs can waive AGM [s.182(2)].

· Quorum is 2 SH in person or by proxy, unless articles provide otherwise, or 1 person corp [s.172].
· Must elect chair [s.178], take minutes [s. 179], same rules apply to special meetings as for AGM [s.181].
· SH can apply for court to order SH meeting [s.186], but if the directors are justified in not calling meeting [s.167(7)], then the SH can do it [s.167(8)], so court may not apply s.186. This is what occurred under CBCA in Air Industry Revitalization v. Air Canada, p790. The court considered s.143 and s.144 (court called mtg) and said that SH can call a meeting under s.143(4) if the directors refuse under s.143(3).
SH proposals (p767)
· SHs cannot direct the directors on how to manage unless meet req’s of articles (Automatic Self Cleansing, p232), but SHs can propose a change to the articles that will restrict / control the directors (Air Industry Revitalization v. Air Canada, p790). 

· SH proposal is valid if supported by 1% or prescribed market value of shares [s.188(1)(b)].
· SH proposals only apply to public company [s.187(3)].

· BC requires 2 years share ownership [s.187(1)(b)], feds require 6 months [CBCA s.137(1.1)]. Statement of support = 1000 words in BC [s.188(3)], 500 for federal [CBCA s.137(3)]. 
Voting on directors

· Removing directors: Just wait for term to expire. Or can remove director before end of term by special resolution (say after t/o) [s.128(3)].
· If particular class of SHs has right to vote w.r.t. director, they must [s.128(4)].
· Can vote to fill vacancy b/c director removed [s.131(a)].
Right to see documents

· At AGM the directors must present financial statements and auditor’s report [s.185].

· Right to see corporate records [s.46, CBCA s.21].

· Don’t have access to BOD meeting minutes [s.46(3)], u.n.o. [s.46(1)(b)].
ENFORCEMENT OF RIGHTS AND DUTIES
The derivative action
Rule in Foss v. Harbottle (p862)
· Directors duty is owed to the company

· Only the company can sue for breach of that duty, unless an exception applies.

· When exceptions apply, the impugned actions cannot be ratified.

Exceptions to Rule in Foss v. Harbottle
· At CL, SHs had standing to sue for:

1. ultra vires act

2. fraud on the minority 
3. Where special majority procedural requirements were not met. 

4. personal rights

Statutory Derivative Action [s.232 – 233], [CBCA s.242]
Standing

· Prima facie directors decide whether to sue [s.136].

· “complainant” is a SH, director or appropriate person (creditor, employee) [s.232] [CBCA s.238]
· SH is an actual shareholder, beneficial owner of shares or appropriate person.

· SH buying shares after wrong can bring DA (Richardson Greenshields v Kalmacoff, p878)

Granting leave 

· At CL, unclear if independent & legitimate litigation committee decides to not sue, the court can still give leave: BJR? (Committee in Bellman and Western, p873 was not independent; Auerbach v. Bennet, p876 applied BJR, Zapata v. Maldonado, p876 said court can always review). 

· To be granted leave: must have standing & show [s.233(1)] [CBCA s.239(2)]:

· You made reasonable efforts to have the company bring the action (not for CBCA),
· You gave notice to the company you are apply for leave (Re. Northwest Forest, p867)
· You are acting in good faith (likely if have good claim, Discovery v Ebco, p877), and
· Granting leave will be in the best interest of the company (Not required to show claim will succeed, very discretionary: Re. Northwest Forest, p867).

· Ratification is not a bar to relief, but is relevant to both leave and the trial on the merits [s.233(6)]. 

· Test for granting leave is not prima facie case, but “arguable case” (Re. Bellman and Western Approaches Ltd, p873).

Remedies

· Compensation is to company, not personal except possibly under s. 233(4)

· Look at the ratification was it done impartially? (Bellman v. Western Approaches, p873)
· Now that have stat action (s.232), cannot bring DA (e.g. breach s.142) under CL exceptions to Foss v Harbottle, must bring it under statute (Farnham v. Fingold, p892).
· Costs (p879).

Personal Action by SHs
· Whether it is a personal action is an issue of standing. 

· Typical breaches of personal rights of SHs.

· Voting rights disturbed e.g. improperly issuing additional shares.

· Breach of proxy solicitation requirements or other statutory provisions.
· Varying or abrogating class rights improperly. 

· Depriving SHs of rights conferred by articles. 

· Altering structure so that minority is defrauded.
· Ask who is harmed: the corporation or the individual SH. Look for harm to SH in personal action, for breach FD just look for breach of duty. 
· SH has contractual right against corporation if corporation breaches articles [s.19(3)] ( issue of standing ( claim by SH for wrong done to P qua SH.
· No need to seek leave for personal action i.e. no standing issue (Farnham v. Fingold, p892). 
· Remedies for personal wrong to SH flow from CL, but now statute provides options e.g. s.227 (oppression), s.228 (contravene act, regs, constitution).
· Personal wrong to SH cannot be ratified by D/O or other SHs. 
· In USA the majority SHs have FD to the minority (Jones v. Ahmanson, p906). Farnham v. Fingold, p892 and Goldex Mines Ltd. v. Revill, p897 weakly suggest duty on majority to minority. 
· In Farnham v. Fingold, p892 there was a breach of the statute in sending out SH information. Court said that may be a claim for damages for breach of statute, not just injunction or declaration. 
Oppression Remedy (personal action). 
· The oppression remedy was developed to protect minority shareholders from breaches of FD b/c the derivative action was too narrow and the exceptions to the rule in Foss v. Harbottle insufficient. 

· Must bring the action in a timely manner [s.227(4)]. So “laches” applies ( and clean hands b/c discretion?

· Advantages of oppression remedy: (1) standing, (2) conduct covered, and (3) remedies, are all broad.   

Standing (Note 3, p918)
· Shareholders, beneficial shareholders, appropriate person (D/O have to convince court they are “appropriate persons”) [s.227(1)]. 

· If get standing as appropriate person, then not relevant that are not a SH, court will ask if you were oppressed as an employee / director / consultant / creditor etc. Free standing EE have not been successful in bringing oppression action (Note 2 page 919).
· No requirement for “SH” to have been a SH at the time of the wrong. Also, may be appropriate person if are now at the same risk as would have been had you been a SH at the time e.g.  Widow of dead shareholder, trustee in bankruptcy, debenture holder, employees (sometimes).
· No FD duty on majority SH to minority (Brant v. KeepRite, p561), but obiter said that could be oppression. Note that s.227(1)(b) supports this. Not clear to me that CBCA s.241(2) does.

· Claims based on expectation: creditor (landlord) may not have standing if was not a creditor at the time, b/c could not have had “legit expectation” of better treatment [First Edmonton Place v. 315888 Alberta, p915].
· Creditors may have standing, especially if corporation near insolvency [Peoples v. Wise (SCC)].

· Corporation should argue that should only give standing under OR if “appropriate person” advances in interests of the company [First Edmonton Place v. 315888 Alberta, p915] ( bad law says Patterson. 
· Unsecured creditors at the time of the wrongful act will generally be appropriate persons (Implication from First Edmonton Place v. 315888 Alberta, p915).
Proving oppression 

· P must show conduct was oppressive [s.227(2)(a)] or that act that is “done or is threatened” is “unfairly prejudicial” [s.227(2)(b)]. Need “unfairness”, not mala fides. 
· Isolated acts can be oppressive or unfairly prejudicial.
· “Oppression” ( focus on conduct, was it “burdensome, harsh and wrongful” (Scottish Co-op v. Meyer, p582, 942) ( lack of good faith, no requirement to show fraud or mens rea. 
· OR more likely in CHC (Ferguson v. Imax, p922).
· Showing bad faith likely to lead to finding of oppression (Ferguson v. Imax, p922).
· May consider the relationship between the parties, not just the legal rights (Ferguson v. Imax, p922).
· Could be oppressive even if lawful (Pente v. Schneider – note p582, Diligenti, p924).
· “Unfair prejudice” ( focus on consequences / effect on SH (easier to prove), includes threatened acts and covers equitable expectations.
· “Unfairly disregards” ( Not in BC statute, but in Ontario and CBCA [s.241(2)].
· In CHC, SH may have reasonable expectation of remaining a director & SHs may owe each other equitable duties [Ebrahimi v. Westbourne Galleries, p. 924].
· Ebrahimi applied in BC for relief of unfair prejudice in CHC [Diligenti v. RWMN Operations, p 924].
· Parent (SH) may be oppressive (Scottish Co-op v. Meyer, p582, 942) and stat sections re affiliates, and an oppressive SH resolution, when passed, becomes an act of the corporation (p947). 
· Typical facts supporting oppression remedy (may also support breach of FD):

· Excessive pay for directors approved by directors to the detriment of dividends. 
· Shares issued on unfair or discriminatory terms.
· Shares refused to be registered (may force sale at lower price) [articles allow restricted shares?].
· Refusal to declare dividend for shares held by minority. 
Remedy

· Are you effectively an incorporated partnership member? If are not a director/manager then unlikely to get appraisal remedy under oppression, will get declaratory / injunctive / compliance order relief (Re Jackets Enterprises, [1977] B.C.J. No. 52). But if director/SH, ask for appraisal under OR when removed as drtr.
· Court may make orders against affiliates [CBCA s.241(2)], so parent corp (SH) may be target of remedy. 
Relationship between oppression remedy and breach of fiduciary duty (derivative action)
· Often claim both Scottish Co-op v. Meyer, p942 [Oppression or breach FD could have worked].
· Can claim personal and DA on the same facts (Re Bellman and Western, p873).

· Oppression and breach of FD as derivative action can be claimed concurrently (Furry Creek (1992), 75 BCLR 2d 246). Must show that SH suffered harm in addition to that suffered by the company. 
· Oppression is broader (allows for personal claims), need leave for breach of FD (derivative).
· “Complainant” is the same for oppression and derivative action under CBCA s.238.

· Rare to get oppression in WHC.

· DA and personal action may arise out of the same facts, say if SH suffered harm in addition to that suffered by the company. But if the harm to the SH is merely incidental to the wrong suffered by the corp, then there will be no private action. Incidental if SH suffer b/c corp suffered (Goldex Mines Ltd. v. Revill, p897).
· Could not get appraisal remedy under a derivative action, only a personal action. 
· Derivative action still useful for “textbook” breach of FD cases where want accounting of profits e.g. director makes profit at the expense of the corporation, or insider trading, and you don’t want the court to exercise discretion to order a lesser remedy, which it might for OR. DA( full trial. OR ( application.  
· When suing derivatively, you can only get remedies the corporation is entitled to, although courts could be creative under s.233(4) [CBCA s.240]. 
Compliance and Restraining Orders and Rectification
· A company and its SHs are deemed parties to the constitution [s.19(3)].
· “complainant” for compliance / restraining order is SH or “appropriate person” [s.228(1)]. 

· Can apply for compliance for breach, or anticipated breach of act, regs, constitution [s.228(2)], court can make any order it deems appropriate [s.228(3)].

· Cannot use s.228 to circumvent s.232 (Goldhar v. Quebec Manitou Mines, p. 959).
· Since compensation only mentioned in s.228(3)(c) w.r.t. s.33(1) [when third party suffers], seems that no damages otherwise. s.228 is more for ensuring compliance. Compliance could be good remedy for 3P.
· Court can remedy “corporate mistake” [s.229] cost/benefit analysis. Analogous to provisions in TE Act. The standing requirement for s.229 is low ( “any interested person” [s.229(2)].
Investigations.
· Investigations designed for outside professional to investigate affairs of the company. Used mainly as a tactical method to threaten, or after a t/o to investigate previous D/O. Not that popular now that have OSC. 
· SHs who own 20%+ can petition court to appoint investigator [s.248]. Guidelines for when to make the order are set out [s.248(3)].
· SHs can appoint investigator by special resolution (don’t need court order) [s. 250].
· Investigator has power to take evidence under oath [s.251]. Useful tool when non cooperation. 
· Court may order corp to pay costs b/c inspector deserved pay (Ferguson v. Imax, note p974)
Dissent Proceedings (The Appraisal Remedy)
· SH can demand that company buy shares when there is a fundamental change, even if no wrongdoing.
· Even non voting SHs get to vote on fundamental change: CBCA ( amalgamation [s.183(3)], sale [s.189(6)], continue [s.188(4)]. May also need class approval 
· Less relevant for WHC b/c shares can be sold on the market.
· Require fundamental change. Appraisal remedy will be triggered when:

· Alteration of articles to insert/remove restrictions on powers of the company [s.238(1)(a)].

· Various mergers and amalgamation resolutions [s.238(1)(b-d)].

· Sale of the undertaking / essentially all of the assets [s.238(1)(e)].

· Continuation in another J [s.238(1)(f)] (p167 TB for issues regarding continuing).
· Other issues where the resolution allows for dissent [s.238(1)(g)], or court orders it [s.238(1)(h)].

Dissent Procedure

· SH must have notice of dissent opportunity (must be sent out when a fundamental change is proposed) [s.240], SH must prepare notice of dissent [s.238(2)] and send it to the company [s.242]. If the company intends to proceed with the issue the SH dissented on, notice must be sent to the SH [s.243], then SH must send notice if intends to proceed with the dissent [s. 244(1)], if so, the company is deemed to have purchased the shares [s. 244(3)].

· SH cannot K to waive right to dissent globally, but can on a particular vote [s.239(1)].

· The appraisal remedy lost if the company abandons the issue, court bans it, dissenter changes mind [s.246].
· Once dissented, “may not vote, or exercise or assert any rights of a SH” [s.244(6)].

· All or nothing remedy ( if seeking appraisal, can’t get oppression or other relief (obiter from BC case McConnell v. Newcombe Financial). But could get appraisal remedy as a SH, then sue for oppression as director / employee. Or could hope to get appraisal as part of OR (but beware Re Jackets Enterprises ( need significant expectation).
· Time limits are restrictive – little time to ponder. 
· If preconditions met, the company and the court have no discretion. 
Valuation of shares

· “payout value” defined in s.237.

· SH and company can agree on the payout value [s.245(1)], or court may set it [s.245(2)].
· Valuation Methods: market value/stock exchange price (mean over 21 days before announcement), assets approach (book value), earning potential approach, some combination.

· The payment of a “fair value”, even if more than the “intrinsic value”, is the price that must be paid for the privilege of affecting the amalgamation over the protest of the dissenting SHs who are being ousted (Domglas Inc. v. Jarislowsky, p977) (though never awarded an amalgamation premium in BC)

Sale of Undertaking

· Sale of “all or substantially all” of undertaking (all of the company’s assets, combination of things of value] must be either in OCB (some companies constantly selling off assets) or by special resolution [s.301].
· SH can apply for appraisal remedy b/c sale is a fundamental change [s.238(1)(e)]. (Must dissent [s.301(5)]). 

· Court can stop sale, rescind it, or make any other order [s.301(2) – so could order the directors are liable].

· Sale to BFPFVw/oN is valid [s.301(3)], but directors could be liable to SHs for damages. 

· What is “all or substantially all of undertaking? Consider quantitative (51% sale raises presumption that have sold substantially all), but consider qualitative e.g. can sell part of larger company and business will still be ongoing (Katz v. Bergman, 341 AR (2d) 1274 (1981)).

· Does the sale strike at the heart of the business, will it prevent the company operating as it has been?

· Giving SI on assets is not a sale of the undertaking [s.301(6)(a)], nor is a lease of less than 3 years [s.301(6)(b)], a sales to an affiliate [s.301(6)(c-f)] (piercing the corporate veil)

Winding up  
· Oldest SH remedy. Now extended to creditors [s.324]. Hard get. CHCs – partnership analogy.

· Any SH /interested party e.g. creditor can ask for winding up (no % required) 

· Consider if “just and equitable” to wind up (Ebrahimi v. Westbourne, p565), else maybe oppression remedy. 
· If winding up not appropriate, maybe give OR (Diligenti).
· Winding up may be ordered if there is 
1. A justifiable lack of confidence in the conduct of the company’s management (fraud not required). 
2. The conduct of D/O show lack of probity and good faith (lack of bona fide – not fraud, but close) (Jordan v. McKenzie (1979) 13 BCLR 154).
3. Impossibility of carrying out business (Re German Date Coffee, p989).
· Have to show more than just disapproval of management strategy / technique, and must have clean hands.
· May be unjust and inequitable to remove SH as director if his expectation as a SH was that he would remain a directors (Ebrahimi v. Westbourne, p565).
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	                  Notice (waiver) [info]. 
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	Acts valid despite irreg in appoint
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	s.175
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	s.227
	

	Derivative action. Standing
	s.232
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	s.233
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	s.234.
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	s.233(6)
	

	Compliance / restraining order (rectify)
	s.228 (s.229)
	s.228(1) defines standing.

	Investigations. SHs or court may appoint
	s.248
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	s.249
	

	                  Company may appoint
	s.250
	

	                  Powers of inspector
	s.251
	

	                  Solicitor client privilege
	s.252
	

	                  Report to be provided
	s.253
	

	                  Report admissible
	s.254
	

	                  Qualified privilege for all.
	s.255
	

	Dissent i.e. Appraisal. 
	s.237
	Definitions, “payout value”.

	            Trigger (court) [loss of right]
	s.238 (s.241) [s.246]
	

	            Waiver
	s.239
	Not generally, but can on specific

	            Notice to SH
	s.240
	

	            SH notice back to Co.
	s.242
	

	            Notice of Co intention to proceed
	s.243
	

	            SH notice that wants to sell
	s.244
	

	            Co must pay for shares
	s.245
	

	Sale of undertaking
	s.301
	

	Winding up
	s.324 
	Can also order it under OR: s.227(3)(o).
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	s.142(3)
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	Content of duty [defence]
	s.142(1)(a), s.142(2) [s.157]
	s.122(1)(a) [s.123(5)].
	

	Cannot K out of duty
	s.142(3)
	s.122(3)
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	s.147
	s.120
	

	Account for profit
	s.148
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	s.149
	
	

	Ratification by court 
	s.150
	s.120(7.1)
	

	Conflicts in office/property
	s.153
	
	

	Defences
	s.157, s.233(6)
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	Proxies
	s.116 ( s.117 (BC Sec Act)
	s.147, s.148, s.150(1).
	

	Appoint auditor (see report)
	
	s.162(1) (s.155(1)
	

	Vote (elect directors)
	s.173 (   )
	s.140 (s.106(3))
	

	Right to remove (fill vacancy)
	s.128(3(4) (s.131)
	s.109
	

	Vote on sale of assets. 
	s.301
	
	

	Vote on fundamental change
	s.238
	s.173 ( s.192
	

	Compliance [Correction].
	s.19(3) [s.229]
	s.247
	

	Inspect records
	s.46
	s.21
	

	SH proposals
	s.188, s.189, s.191
	s.137
	

	SH req meeting
	s.167
	s.143
	

	Modify articles
	s.259
	s.173
	

	
	
	
	

	SH Remedies
	
	
	

	Standing
	s.232 (DA), s.227 (OR)
	s.238 (OR & DA)
	

	Oppression 
	s.227.
	s.241
	

	Derivative action [remedies]
	s.232, s.233 [s.233(4)].
	s.239 [s.240]
	

	Relief in derivative actions
	s.234.
	
	

	
	
	
	

	Indem and Insurance
	
	
	

	May indemnify
	s.160
	s.124(1)
	

	May advance money
	s.162
	s.124(2)
	

	May not indem in some cases
	s.163
	s.124(3)
	

	Court ordered indemnification 
	s.164
	s.124(7)
	

	Company may insure
	s.165
	s.124(6)
	


	Impugned Act
	Statute
	Waiver beforehand
	Ratification (p526)

	General approach
	CL
	
	Yes, apart from the exceptions to the rule in Foss v. Harbottle, p550 (NW Transportation v. Beatty, p552)

	
	BCA
	
	

	
	CBCA
	
	Ratification not decisive, s.122(3) [TB p545], but can sometimes indemnify, s.124(3).

	DOC
	CL
	
	Yes, by BOD Pavlides v. Jensen, p544

	
	BCA
	Not by K or articles [s.142(3)].

Possibly by SH res. 
	Relevant if DA, s.233(6).

Court may relieve if fair in all the circumstances [s.234].

	
	CBCA
	Not by K, articles, bylaws or resolution [s.122(3)].
	Relevant in court, s.242(1).



	FD: Entering into K in which director has material interest.

 
	CL
	Can K in articles /bylaws to mitigate liability (Transvaal Lands Corporation, p379) e.g. via disclosure requirements (Liquidators of Imperial, p382).
	Yes, K is voidable by company, not void, Aberdeen Railway, p377; Transvaal Land Corp, p379, obiter in Cook v. Deeks, p387. 
Yes, by SHs, NW Transportation v. Beatty, p528/552, Foss v Harbottle, p550.

	
	BCA
	Not by K or articles [s.142(3)].

Can, by directors [s.148(2)(b) with s.149] or SH special resolution [s.148(2)(c) with s.149].
	Can, by directors [s.148(2)(b) with s.149] or SH special resolution [s.148(2)(c) with s.149].

Court can relieve director if fair & reasonable, s.150(1), or grant remedy, s.150(2).

	
	CBCA
	Yes, by directors, but must be fair [s.120(7)].
	Yes, by SH, but must be fair [s.120(7.1)].

Court can relieve director or grant remedy, s.120(8).

	FD: Conflict from holding office (competition) or property
	CL
	
	 

	
	BCA
	Not by K or articles [s.142(3)].

Can by directors resolution [s.153(2)(a)].
	Relevant if DA, s.233(6).

Court may relieve if fair in all the circumstances [s.234].

	
	CBCA
	Not by K, articles, bylaws or resolution [s.122(3)].
	Relevant in court, s.242(1).



	FD: Corporate opportunity. 
	CL
	Yes, SH can, obiter in Regal Hastings, p392, implication from obiter in Phipps v. Boardman, p400, Canaero, p419.
	Yes, SH can, Regal Hastings, p392

No: Cook v. Deeks, p387

	
	BCA
	Not by K or articles [s.142(3)].

Possibly by SH res. 
	Relevant if DA, s.233(6).

Court may relieve if fair in all the circumstances [s.234].

	
	CBCA
	Not by K, articles, bylaws or resolution [s.122(3)].
	Relevant in court, s.242(1).



	FD: Defensive tactics in t/o
[Require complete disclosure, Winthrop v. Winns, p540].
	CL
	Very relevant if by SH, comments by Canadian securities reg authority. 
National policy 62-202 OSC – it helps.
	Yes, by SH, Bamford v. Bamford, p533, relying on Hogg v Cramphorn.

Winthrop, p540.

	
	BCA
	Not by K or articles [s.142(3)].
	Relevant if DA, s.233(6).

Court may relieve if fair in all the circumstances [s.234].

	
	CBCA
	Not by K, articles, bylaws or resolution [s.122(3)].
	Relevant in court, s.242(1).

	Oppression
	CL
	[P could waive rights].
	[Only the P can “ratify” a personal wrong].

	
	BCA
	Not by K or articles [s.142(3)].
	Court may relieve if fair in all the circumstances [s.234].

	
	CBCA
	Not by K, articles, bylaws or resolution [s.122(3)].
	Relevant in court, s.242(1).



	Personal action other than oppression
	CL
	[P could waive rights].
	[Only the P can “ratify” a personal wrong].

	
	BCA
	Not by K or articles [s.142(3)].
	Court may relieve if fair in all the circumstances [s.234].

	
	CBCA
	Not by K, articles, bylaws or resolution [s.122(3)].
	

	Sale of undertaking
	BCA
	Yes, by special SH resolution [s.301(1)].
	Yes, by special SH resolution [s.301(3)]

	Fundamental Change
	BCA
	SH right to dissent [s.238]. Don’t always require special resolution [s.259 re articles]

	
	CBCA
	SH right to dissent [s.190].
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