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CCC offences prosecuted by provincial AG, except in Territories where there aren’t any ( everything prosecuted by federal AG.  In provs, role of federal Crown limited to non-CCC offences:  tax, narcotics, customs, environmental, & other offences stemming from Federal Acts.

Div of Powers - Feds create criminal laws. Also prosecute for proceeds of crime even though in code.

Provincial Offence Act covers provincial offences.
Multiple offences – all prosecuted by whoever would have prosecuted most serious offence.

1. Summary Offences – Least serious.  Usually 6 months jail max.

2. Indictable Offences – Serious.  Trial by J/jury unless otherwise provided (s.471)  

Prelim before trial unless s.553 (absolute J of PC) or elect PCJ.

But absolute does not mean that PC cannot try other offences – except as limited by s.469, and does not mean that SC cannot try these offences. Just means that ordinarily the A does not get to pick. 

3. Hybrid Offences –  AKA Crown electable.  Most offences are hybrid.  Crown has option how to proceed.

· If Crown forgets to specify, benefit goes to accused.

Preliminary hearing:  Always PCJ.  If J finds insufficient evidence to warrant trial of accused, will discharge him.

Part I:  Court Hierarchy

BC Provincial Court

· Either prelim or trial. 

· No appellate jurisdiction.  

· No jury; J presides alone.

BC Supreme Court
· Trials & sometimes appeals (from PC on summary conviction matters).  

· Can exercise supervisory discretion over PC.

· J alone or w/jury.  One J sits. 

BC Court of Appeal
· 1st level of appeal for indictable offences, 2nd level of appeal for summary conviction

· 1st level of appeal for summary conviction from PC if BCSC asked to exercise supervisory discretion over PC.

· Sits 3 or 5 judges (usu 3).  Will follow self unless sitting 5.  

SCC
· With some exceptions, can’t get here except by way of provincial CA.

· Solely appellate, but sometimes hears evidence directly.

s.34 Interpretation Act - where Parl has created offences, Rules of Procedure outlined in CC apply unless otherwise stipulated.

A.
The Charging Document
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Information

· Sets forth charge.  99% of offences start in PC with this.
· usually initial document, sometimes only document
· signed by JP
· informant, usually police officer
· spent once case hits BCSC
· since only charging document, can contain mix of offences – CC, Income Tax, etc
· may be split apart at a later time for trial, but are okay on information
· s.504 provides that anyone may lay certain informations before a justice. 
2.
Indictment

· Document that sets forth charge when going to BCSC for trial
· same as information but must be signed by AG or agent of AG
3.
Direct Indictment
· filed in BCSC w/o proceedings in PC ( bypasses prelim & Info ( puts matter directly in BCSC

· Needs consent of AG or Deputy AG of provincial – if federal matter, must be AG or Dep AG Cda – must sign personally

· Rare; done for media/security reasons

· Must be both J & jury unless ( & Crown consent to J alone.
R. v. Benji (2002), 161 CCC (3d) 479, 161 B.C.A.C. 307 (SCC)

AG or anyone w/written consent of J of court may prefer indictment for any offence irrespective of whether prelim inquiry has been held, & if so, whether accused was discharged or committed for that or any other offence.
R. v. Ewen (2000), 189 Sask.R. 239, 144 CCC (3d) 277 (C.A.)

A direct indictment may be preferred where an order to stand trial has been quashed on certiorari. 

B.
Jurisdictional Boundaries

1.
Summary Conviction Offences (CCC & BC Offences Act)

· all provincial offences are summary conviction

· PC tries all summary conviction offences, whether federal or prov

R. v. Massick (1985), 21 CCC (3d) 128, 47 C.R. (3d) 148 (BCCA) 

OK to join Criminal Code offence & provincial offence in same information.
R. v. Couture (1978), 40 CCC (2d) 451 (BCSC)

Accused convicted on 11 counts; 3 indictable & 8 hybrid.  Crown failed to elect on record how 8 were to be tried.  New trial ordered wrt 8 counts ( trial not a nullity but procedure irregular, so convictions could not stand.

R. v. Clunas (1992), 70 CCC (3d) 115, 11 C.R. (4th) 238 (SCC)

When joinder of offences or accuseds considered, court should seek consent of both accused & prosecution. If consent withheld, reasons should be explored.  If everyone agrees, OK.  Whether accused consents or not, joinder should occur only when, in ct's opinion, in interests of justice & offences or accuseds could initially have been jointly charged.

2.
Indictable Offences
Superior court Only – ss. 469, 471, 473

· s. 469: big ones < murder, piracy, treason

· can only be tried by superior court – proceedings can be started in PC but trial must be in SC

· start with swearing of information in PC unless direct indictment – but the proceedings in PC will be only prelim i.e. initial appearances and PI etc. 
· must be tried by J/jury unless ( & Crown consent otherwise (ss. 471, 473)

Absolute Jurisdiction of Provincial court – s. 553

· sets out offences w/in absolute jurisdiction of PC

· doesn’t oust SC jurisdiction, but means ( has no right to elect jury or SC

Crown Option/Election or Hybrid Offences
· Crown has option of proceeding by way of summary conviction or by indictable offence

· choice depends on seriousness of offence & history of (
· default is summary conviction if Crown does not choose before accused pleads

Election by Accused – ss. 536(2), 554, 565
· if indictable & not s. 553 or s. 469, ( has 3 choices wrt trial:  PC J; SC J alone; SC J w/jury

· if ( opts for trial in PC, operative document is information

· if ( opts for SC, PC conducts prelim hearing to determine if sufficient (admissible) evidence for trial to go forward

· if enough evidence, information converted to indictment

Re-Elections – ss. 561, 565

· at various times in process, ( can re-elect or change mind about where to be tried
3.
Appellate Jurisdiction
Indictable Offences 

· first appeal to BCCA regardless whether trial in SC or PC ( then to SCC

Summary Conviction Offences/Provincial Offences

· first appeal to single J of SC, then to CA, then to SCC

· SCC:  must get leave unless split decision at CA level

Part II:  Compelling Appearance of Accused in Ct

A.
Powers of Arrest

· what constitutes an arrest & whether or not someone has been lawfully arrested can have broad implications
· ( cannot be charged w/escaping lawful arrest if not lawfully arrested to begin with
· if officer was not acting lawfully, ( may have a defence to assaulting an officer
· civil suits against city, police, etc for unlawful arrest, false imprisonment –  cases can turn on whether arrest was lawful
· arrest = physical touching/restraint + words of arrest, or just words of arrest if person submits
· if officer signifies intention to arrest & physically touches person, that is arrest; doesn’t have to be handcuffs
· if A runs away & cop yells “stop, you’re under arrest”, they aren’t
1.
Arrest W/out Warrant – ss. 494, 495
· s.494: citizen’s arrest provision.
· power available to anyone, including private citizens & peace officers, but limited
· s. 495: provision for peace officer
· can arrest where find s/o committing offence or where have reasonable grounds to believe offence was committed
· credibly based probability (more likely than not person committed offence)
· hearsay not admissible in trial for offence, but peace officer can act on hearsay to arrest if information is credible
· reasonable grounds is same threshold as for obtaining a search warrant - a lot of case law on this
· Under s.34(1)(a) of the Interpretation Act, hybrid deemed indictable until crown elects (R v. Huff (1979)).
· 2 stage process for examining reasonable grounds:
· did officer subjectively believe had reasonable grounds
· accepting officer honestly believed reasonable grounds, do officer’s beliefs objectively meet reasonable grounds test
· both parts of test must be met
· s. 495(1)(c): Reasonable grounds for arrest for indictable offence if reasonable to believe there is arrest warrant that’s valid in jurisdiction
· s. 495(2): sets out limitations - considers need to:

· establish identity of person

· secure evidence

· prevent continuation of offence or commission of another offence

R. v. Asante-Mensah (2003) 
Physical restraint, or submission to prospect of physical restraint, inherent in concept of arrest.  Person effecting citizen’s arrest has right to use reasonable force, same as a cop.

2.
Arrest With Warrant

Issuance – ss. 507, 507.1, 511, 512, 578(1)(b)

· s. 507 enacts procedure followed where justice receives information & issues summons/warrant

· s. 507(1): justice must hear & consider, ex parte, allegations of informant &, if desirable/necessary, evidence of witnesses, to determine whether/what process should issue to compel (’s appearance. Default is a summonds, but can issue warrant where necessary. 
· s. 511: describes contents of arrest warrant.
· S.20 – can issue and execute warrant on a holiday. 

· s. 512: preserves authority issue warrant, notwithstanding issuance of/default upon/evasion other process wrt (’s appearance i.e. if let him go lightly recently, can still get warrant and go and arrest now. 
· s. 512(2): warrant on non-attendance under summons/other confirmed form of release, or proof ( evading service of summons.
· s. 578(1): summons/warrant may be issued to compel (’s appearance wrt recommencement under s. 579(2) or in indictment filed w/ct before which proceedings are to commence/recommence

Execution – ss. 29, 511(2)

· s. 511(2): arrest warrant issued remains in force until executed.
· s. 29: duty imposed upon persons who execute process or arrest w/or w/o warrant

· s. 29(1): anyone who executes process or warrant must have document w/them where feasible to do so

· process or warrant must be produced upon request
· s. 29(2): imposes specific duty upon those who arrest another, whether w/or w/o a warrant
· notice must be given to person arrested, where feasible, of process/warrant or reason for arrest
· non-compliance w/s. 29(1),(2) doesn’t deprive arrester/process executer or assisters of the protection from crim resp that they are given under ss.25, 27, 28, 30, 31.
Radius of Return
· cops or Crown decide that if miscreant gets far enough away, they won’t bother bringing him back

· F. says ( has good arg wrt delay of justice if detained in TO, they don’t act on Van warrant, then detained in Van on Van charge

3.
Entry to Arrest – ss. 529 – 529.5 – “Feeney Warrant”

· provisions re making forced entry into a dwelling house to make arrest w/o judicial authorization

· provide for free-standing entry warrant authorizing entry into dwelling house to arrest/apprehend subject in warrant

· warrant may be issued by J or JP
· information must satisfy issuer that there are reasonable grounds to believe person is/will be present in dwelling house & circs s. 529.1(a)-(c) met

· s. 529.2: issuer giving authorization or issuing entry warrant may include terms/conditions ensuring entry is reasonable in circs
· arrest warrants are for purpose of arresting, not searching

· s. 529.3: describes circs in which PO may enter dwelling house to arrest/apprehend person w/o warrant & defines circs in which may do so
· 529.3(2): cases where exceptional circs - concern for loss/destruction of evidence, cops’ safety & safety of others

R. v. Feeney (1997), 115 CCC (3d) 129, 146 D.L.R. (4th) 609 (SCC)

· SCC reversed CL position as to when police can enter a premises to effect an arrest

· decision based on Charter 

· requires police have prior judicial authorization to enter dwelling house

SCC: Under pre-Charter CL, warrantless arrest following forced entry into private premises legal if: 
(a) reasonable grounds to believe person sought is w/in premises; 
(b) proper announcement; 
(c) believes reasonable grounds for arrest exist; & 
(d) objectively speaking, reas/prob grounds for arrest exist. 
Except in exigent circs, cops should give notice of presence, give notice of authority, & give notice of purpose - lawful reason for entry. Furthermore, before forcing entry, should at min request admission & have it denied. 

Arrest can’t be made solely for purpose of investigation but, if grounds exist on subj & obj basis, fact cops intend to continue investigation & do does not invalidate arrest. 
4.
Distinguishing Arrest from Detention – Charter, s. 10

s.10(a) – right to be  informed promptly of reason for arrest or detention

s. 10(b) – right to retain & instruct counsel w/out delay

· Under s.10 certain rights triggered under either arrest or detention. 
· Arrest includes detention, but detention does not always include arrest. 

· stopped in road block & formal request for breath sample is detention, must be advised of Charter rights (counsel, etc)

· roadside screening device is detention, but excepted under s. 1 (see Bartle)

R. v. Simmons (1988), 45 CCC (3d) 296, 66 C.R. (3d) 297 (SCC)

· at border crossing, normal inspection not detention, but into room for strip search is detention; must advise of Charter rights

5.
Investigative Detention

· police, short of grounds to arrest, can detain s/o for short duration if have “articulable cause” – somewhere between hunch & reasonable grounds

R. v. Ferris (1998), 126 CCC (3d) 298, 16 C.R. (5th) 287 (BCCA)

· cops justified in detaining to investigate stolen plates; search of waist pack reas. in interests of safety, no violation of s.8 

R. v. Mann (2002), 169 CCC (3d) 272, 5 C.R. (6th) 305 (Man CA), on appeal to SCC No. 29477

· Detain suspected robber, pat-down, soft object in pouch, take it out < ounce of pot

· TJ says no prob w/ detention short of arrest, no prob w/pat-down, prob w/removing soft object

· CA says no reason to say just b/c soft, cops shouldn’t remove

B.
Alternatives to Arrest

1.
Voluntary Appearance – s. 511(3), (4)

· charges laid, no process actually issued

Usually white collar crimes, etc. where accused unlikely to flee: .i.e. tax evasion.  Information sworn, lawyer called, date arranged, no bail.

2.
Summons – ss. 507, 507.1, 509, 578(1)(a)

· issued by judicial officer 

· served on (, states offences charged w/& date to appear

· not taken into custody - no concerns of flight or non-appearance in ct

· if ( does not appear after summons, warrant may be issued

3.
Appearance Notice – ss. 496, 497

· issued by cop in field in lieu of arrest

· issued before charge is laid

· officer then required to lay charge

PO may issue appearance notice on spot to person arrested w/o warrant, on summary offence, hybrid offence, or indictable offence listed in s.553.  Compels appearance of accused.  If doesn't appear, Bench Warrant issued ( available after arrest or in lieu of arrest.

4.
Service on Corporation – s. 703.2

· allows corporation to be served w/summons anywhere it has an office or carries on business

C.
Designation of Counsel of Record – ss. 650, 650.01

· s. 650: accused to be present for entire trial

· s. 650.01 may designate counsel of record to be there instead, except for certain proceedings

· some provisions for video appearances


R. v. Golyanik (2003) – accused may designate counsel by law firm
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Charter Rights Upon Arrest or Detention
Arrested/detained, under s. 10/11 must advise reason for arrest, nature of charge, & right retain/instruct counsel w/o delay/in silence.

R. v. Bartle (1994), 92 CCC (3d) 298, 33 C.R. (4th) 1 (SCC)  At minimum, detainee must be informed of right to retain/instruct counsel immediately upon detention, & that right to do so is conferred even on those who cannot afford private counsel. 

E.
Release After Arrest (By Police)
After arrest, continuing obligation on police to deal w/accused before trial.  For less serious offences, s.498 provides accused should be released as soon as possible unless necessary to detain person for ID of offender, to secure evidence, to prevent continuation or repetition of offence, or another offence being committed, ensure safety/security of victim/witness, or will fail to attend ct

· Release made by "officer in charge" (highest avail rank).  Once reason for arrest (evidence, stopping offence) satisfied, officer to release arrestee.  Forms of available release after arrest:  (note these apply only if arrested w/o warrant.)

1.
Summons – s. 498(1)(a)

· ( can leave & summons later issued when charge filed

· This is pretty rare.

2.
Promise to Appear – s. 498(1)(b)

· Only for non-indictable offences that are punishable by less than 5 yrs

· ( signs paper - promises to appear in ct

· similar to appearance notice, but issued after arrest

3.
By Officer-in-Charge – ss. 498(1)(c), (d)

· if arresting officer chooses not to release & takes accused back to jail, officer in charge has discretion to release

· Written undertaking to appear in court on date specified, & agreeing to pay $ for failing to do so.  

Police do "risk assessment" as to whether person will attend ct.  Officer can also ask to enter into a recognizance.  Recognizance is debt obligation to Crown, promise by accused if they don't appear they will owe $ to Crown, but they do not always pay any money up front, but if they do then s.500 applies.    

4.
Endorsed Warrant – ss. 499, 507(6)
· want conditions binding on accused, but don’t want to detain

· similar to “pre-fixed bail”

· issued by JP

Under s.507(6) where JP issues warrant, may contain endorsement accused may be released on promise to appear, or on recognizance being issued. Again the A is required to promise to pay fine if fails to appear, but does not pay the money to the arresting (and then releasing) officer.  However, if not so endorsed, accused must go through judicial interim release procedure.  (This applies only to less serious offences.)  JP pre-determines bail; pre-endorses warrant w/ amount of bail, & allows PO to release prisoner on conditions of warrant w/o returning to court for bail hearing.  Good way of making sure person isn't detained unnecessarily; used in small towns frequently.
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Laying of Charges

· process by which information comes into existence (document containing charges sworn before JP or J – initiating document)

· in some cases, information will be sworn & then accused arrested; in others accused arrest & held in custody, then information sworn

To lay charge, informant, usually PO, will instruct JP as to specific charge.  If informant has subjective belief offence committed, & belief based on reas/prob grounds, JP must accept information.  JP can’t weigh evidence at this stage.  (Note subjective & objective aspects)

1.
The 24-Hour Rule – ss. 503(1)(a), (b)

· police have max 24 hours from time of detention to laying of charge

· some exceptions in geographic circs, but rare

· not a rule that exists in other countries

R. v. Koszulap (1975), 20 CCC (2d) 193, 27 C.R.N.S. 226 (Ont.C.A.) 
Obligation on police to bring arrestee before JP w/o unreasonable delay, or at least w/in 24 hours.  Now, Saturday & Sunday morning court for bail hearings.

2.
Obligation to Receive Information – s. 504

· JP must accept information if someone comes in claiming reasonable belief that ( committed offence, no discretion at this stage. 
· discretion comes in issuing of process (warrant, summons, etc)

· ss. 507, 507.1 if private information (other than by investigator) sworn, question of process will be before ProvCrt. 

· Crown can be present w/o taking over prosecution

· Crown can take over case at any stage


R. v. Jean Talon Fashion Centre Inc. (1975), 22 CCC (2d) 223 (Que. S.C.) Establishes JP's lack of discretion under s.504.  Right given to anyone sane to lay charge.  But JP has discretion when deciding whether to issue process under s.507.  JP obligated to evaluate evidence to determine appropriate process.  If "no process" issued, charge dies. (Process = warrant or summons).

3.
Charge Approval in BC & Elsewhere

· in BC, Crown counsel looks at cop report, decides whether sufficient for charge; if so, then police swear information. 

· in Ontario, police swear information, then go to Crown. 
· In BC, provCrown charge approval standard:

· substantial likelihood of conviction & in public interest to proceed w/charges

· federal charge approval standard:

· reasonable likelihood of conviction

· lower standard than BC, but upheld by SCC


R. v. Regan (2002), 161 CCC (3d) 97, 49 C.R. (5th) 1 (SCC)

Did Crown act independently from cops?  Did Crown act improperly in interviewing witnesses before laying charges?  SCC said inappropriate but no big deal. Stay only if prejudice so great as to mess up whole trial & create prejudice that no remedy can remove.

Proulx v. Quebec (AG) (2001), 159 CCC (3d) 225, 46 C.R. (5th) 1 (SCC) 

Fed charge approval standard.  Department of AG & its prosecutors, however, not above law & this is one of exceptional cases in which Crown immunity for prosecutorial misconduct should be lifted. (Basically charges shouldn’t be laid for wrong reasons). 

4.
Limitation Periods
Indictable Offences

· no limitation periods for indictable offences (except treason – 3 years)

Summary Conviction Offence – s. 786(2)

· default limitation period is 6 months from date of offence 

· some exceptions for specialized statutes (tax, etc)

· for continuing offences, can go back further than 6 months (pollution offences)

· for hybrid offences, Crown can get around limitation period by proceeding by way of indictment.
Appearance Notice/Promise to Appear – s.505

· when police have issued notice/promise, information must be sworn as soon as practicable or at least before ( gets to ct

· Info. must be sworn before date provided on the promise to appear.  (If not, accused free to go, & cops back to square one.)

R. v. Kelly (1998), 112 O.A.C. 55, 128 CCC (3d) 206 
Merged 2 summary offences > 6 months after occurred onto 1 information. No suggestion improper motive or bad faith. Only error/oversight of prosecution, may have neg consequences for (. Significance of risk minor when compared w/interest of public in having charge prosecuted. NB J didn’t have authority to accept plea of a nullity.

R. v. Morton (1993), 83 CCC (3d) 95, 15 O.R. (3d) 320 (C.A.), affirming (1993), 70 CCC (3d) 244, 7 O.R. (3d) 625 (G.D.)

Information not sworn until 2 wks after release, though resp. appeared in court for defence.  At trial, cop who swore information couldn’t say if JP held hearing on information.  Trial end, TJ declined juris b/c breach ss. 505 & 508.  Issue if TJ erred holding Crown’s not laying information soon as practicable as req. s. 505 deprived him of juris, & in declining juris on basis JP failed to hold hearing. 

Application granted.  Failure to comply w/ s. 505 would obviate charge of failure to appear, & court not empowered to issue warrant under s. 512(2). Validity of information unaffected & no loss of juris over offence or person if appeared at trial.  Presumption of regularity in favour of information that is regular on its face.  TJ erred holding onus on Crown rebut presumption & sufficient evidence to rebut presumption. 

G.
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1.
Searches of Persons & Places

· nothing in code deals w/searching persons arrested or detained – this is CL.
· SCC has looked at searches incidental to arrest

· early after Charter SCC ruled searches incidental to arrest not contrary to Charter

· after detention, can strip search according to strict rules set out in Golden
· all contingent on lawful arrest – if arrest on unlawful, power to search is not valid

R. v. Golden (2001), 159 CCC (3d) 159, 47 C.R. (5th) 1 (SCC) If no prior judicial authorization for strip search, several factors should be considered by authorities in deciding whether, & if so how, to conduct.  Should generally only be conducted at police station except where exigent circs require detainee be searched prior to transport.  Only according to certain rules.

R. v. Caslake (1998), 121 CCC (3d) 97, 13 C.R. (5th) 1 (SCC)

Searching motor vehicle incidental to arrest OK under Charter, but rules set out.
CL right not barred under Charter

Also allowed to search immediate area surrounding where ( was arrested

Requiring search to be truly incidental to arrest means if justification for search is evidence, must be reasonable prospect of securing evidence of offence for which accused arrested. Warrantless searches prima facie unreasonable, burden on party seeking to uphold search.  

· 
R. v. Ferris, R. v. Mann, supra.
2.
Fingerprints – ss. 501(3), 509(5)

· has never been decided whether fingerprinting incidental to arrest is allowed

· statutory authority to fingerprint w.r.t. indictable matters (including hybrid offences)

s.2(1) Identification of Criminals Act in lawful custody charged w/indictable offence subject to ID (incl. photos & prints.)  ( can’t be printed if charged with a summary conviction offence.  Offence hybrid, s.27 (1)(a) Federal Interpretation Act offence indictable, printing allowed.  (True until crown elects proceed summary conviction.)  
If acquitted, may request prints destroyed.  Now policy of police to do so, but no obligation

Identification of Criminals Act, R.S.C., 1985, Chap. I-1

R. v. Connors (1998), 121 CCC (3d) 358, 14 C.R. (5th) 200 (BCCA) 
Notwithstanding fact formal charge not laid, respondent deemed charged & fingerprints lawfully taken.  Left open whether OK to take prints incidental to arrest.

R. v. Dore, [2002] O.J. No. 2845 (QL) (C.A.) 
Didn’t request destruction prints after charges withdrawn, whined when used to ID him after subsequent sex assault.  Retention authorized by Identification of Crim Act, reasonable & in accordance w/policy under which databanks operated. No issue of refusal in public interest & reasonableness of refusal.  Onus on Crown to justify retention if timely request made for the destruction of the prints.
· unclear how far this will go – DNA, picture, ballistics reports, etc.
Ngo (2003 Alta. CA) 
Police can’t use wiretap during booking process. During process he spoke English, but translator was there in order to recognise voice. Accused had already made it clear he didn’t want to make a statement. Violated s.10(b).

Use of Force – ss. 25, 26, 27

· police entitled to use reasonable force & in certain circumstances can use deadly force

· most often question of whether police acted properly in this regard will be litigated in civil ct, not criminal ct.
Part III:  Judicial Interim Release (Bail)

A.
Forms of Release – s. 515(2)
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seq level7 \h \r0 start w/accused who has been arrested, information laid, person not released

· person will appear next day before provincial court J & may or may not have bail hearing at that time

· ( counsel/Crown can ask to have bail hearing put over for up to three days

· J will decide if person will be released & if so on what terms & conditions

Bail hearing is called "show cause hearing"; crown must show why accused should be detained.  At show cause hearing, court obligated to release accused unless crown can secure more onerous provision, based on either primary or secondary grounds.  (These are from s.515(10).)  
Note types of release are more onerous as conditions increase.  
Bail hearings are fragmented events; depend on offence, record of accused, etc.  All governed by s.515(2) => ladder of increasingly onerous provisions.  

1.
Undertakings

· paper signed by (; acknowledges charge & sets out agreement to return to court (conditions may attach)

· least onerous form of bail

1) Promise to appear 
2) Bound by bail conditions.  Similar to promise to appear, paper signed by (, w/ possibly conditions but no $ factor.  Promise from ( will return to ct.  Unless Crown shows cause, J must release ( on undertaking.  
J limited – can’t provide more onerous conditions than Crown requests.  Plea bargaining area for ( & crown.  s.515(2) provides J release ( unless crown can show cause.

2.
Recognizances

· contractual agreement between Crown & ( contingent on certain events occurring

· $ values attached 

· if ( does not comply w/bail conditions, will be liable to forfeit up to amount set by J in granting bail 

Promise to appear & pay for failing to appear.  Undertaking w/$ due & owing if accused fails to appear.  “Estreatment” - rubber-stamping of order to allow $ to become due.  Terms & conditions can also attach.  No $ put up, but if accused fails to show must pay agreed amount.

R. v. Dodson (2000), 128 O.A.C. 290, 30 C.R. (5th) 282

Appeal by Dodson/Ruby from order to forfeit bail $ to satisfy restitution.  Also sought order for the bail $ to be repaid to persons who provided it, costs of appeal & interest on bail $.  D&R pled guilty to break, enter & theft at mink farm where released animals.  TJ gave 90 days plus restitution $34,298, ordered $20,000 bail $ forfeit in partial restitution.  ( said court lacked jurisdiction make forfeiture orders.  

Allowed in part.  Forfeiture orders quashed., ultra vires TJ. Once D&R satisfied bail cond’s, court no further interest in $.  $ provided by friends to ( not ct.  Re costs, Crown not acted reprehensibly and there was no affront to justice. Interest not ordinarily paid on $ deposited as bail. 

3.
Sureties

· recognizances w/sureties

· someone in community (should not be defence counsel) will be substitute or surrogate jailer for (
· 3rd party who may be liable to Crown for set amount if ( breaches conditions of bail

· sureties can be released from obligations by rendering accused

· provisions for cash bail in certain circs, where $ deposited w/ct prior to release.
· ct will consider ability of ( to perfect bail in setting amount

· difference between bail being granted & perfected ( perfecting = showing you can pay

· in formal bail hearings court has a lot of discretion in ordering conditions

· often condition to report to bail supervisor (similar probation officer) – can occur when ( flight risk but not enough for jail.
· also condition of no contact w/complainant, no contact w/gang members, “no go” w/exceptions to meet lawyer and to go to ct.
· conditions set in bail hearing, so binding on surety as well - if ( breaches, surety may be responsible for $ in bail forfeiture hearing

· ( lawyer should not advise surety – ( wants to get out, surety wants ( to show up for ct. 


Dodson, supra
B.
Detention Orders

1.
Grounds for Detention – s.515(10)

· 3 grounds on which court can order individual detained:

1. if court feels necessary to ensure (’s attendance at ct.
2. public safety – is accused a person wrt whom there is fear that he/she if released would commit further offences

3. “any other just cause”

· often nature of offence such that to release would undermine public confidence in admin of justice

· Constitutionality of this upheld in MacDougal & currently before SCC in Hall.
· there was formerly “public interest” ground; struck down by SCC & revised by Parliament into “any other just cause”.
· different judges will have different views on bail & there is lots of discretion, but there are “going rates” for lots of offences.
· often Crown & defence can come to agreement on bail conditions before hearing – J will usually agree to agreed on conditions.
R. v. MacDougal (1999), 138 CCC (3d) 38, 27 C.R. (5th) 340 (BCCA)

Appeal from dismissal of application challenging constitutionality of s. 515(10) (c).  
Charged w/home invasion, occupant seriously injured.  Bail refused.  Accused, in habeas corpus proceedings, challenged s. 515(10)(c), claiming it violated ss. 7 & 11(e) of Charter.  

Dismissed.  S. 515(10)(c) set out specific concrete circumstances to be considered by judicial officer in making decision re pre-trial release or detention.  Criteria did not render legislation standardless sweep.  Sufficient material in s. 515(10)(c) to provide for informed legal debate.  Required Crown at a bail hearing to establish strong prima facie case of very bad conduct resulting in serious harm. 

R. v. Hall (2000), 147 CCC (3d) 279, 35 C.R. (5th) 201 (Ont.C.A.), on appeal to SCC, No. 28223) 
Upheld condition (c).

Appeal from dismissal of application for habeas corpus.  Charged 1st degree murder; victim's neck cut to vertebrae.  Evidence circumstantial, blood & footprints in victim's house.  Considerable media attention, public concern, fear in community.  Sought release pending trial.  Bail denied on ground detention necessary to maintain confidence in admin of justice.  Subsequent habeas corpus application dismissed on ground s. 515(10)(c) did not violate s. 11(e) Charter, & not vague or broad. 

Dismissed.  S. 515(10)(c) met constitutional standard for denial of bail set out in s. 11(e) Charter.  The section  limited denial of bail to narrow set of circs, for purpose related to proper functioning of bail system.  Need to maintain confidence in admin of criminal justice was value falling w/n ambit of just cause in s. 11(e) of the Charter .  Section 515(10)(c) not vague or overbroad.  Provided sufficient direction to afford informed legal debate. 

2.
Burden of Proof

· Crown must “show cause” why ( should not be released or should get high bail w/sureties

· onus on Crown on BOP.
· very rare in this jurisdiction for evidence to be presented at bail hearing 

· only if facts hotly contested. 

· can be done by calling lead investigative officer.
· usually just submissions of Crown, defence counsels

· short pragmatic hearings, but very important

· if bail, lawyer has much easier access to client

· less pressure for courts to fix early trial date if ( released on bail.
C.
Reverse Onus Situations – ss. 515(6), 522

· onus on ( to show cause for release in bail hearing under certain conditions

· s. 516: Crown can ask to postpone hearing for up to three days to strengthen case, etc

· s. 515(6): reverse onus situations

· non-resident Cda; failure to appear while on bail; offence committed while on bail; import/trafficking drug charges

· s. 522 – reverse onus w.r.t. s. 469 offences

· prov. court has no jurisdiction to release ( 

· bail can only be ordered by SC J ( must apply to get hearing, no automatic right to bail hearing before SC J

R. v. Pearson (1992), 77 CCC (3d) 124, 17 C.R. (4th) 1 (SCC)

· unsuccessful argument reverse onus provision re drug charges violated bail provisions in Charter – Que CA said yes, SCC reversed.

Morales

s.515(10)  portion providing detention if necessary for public interest violates Charter (Parl changed to  public safety.)

D.
Publication Bans – s. 517

· To protect fair trial interests of accused, standard for ( counsel to ask for publication ban on content of bail hearings.
· don’t want allegations released to public (potential jurors)
· Lasts until discharge of accused at prelim. inquiry; or trial is ended.

E.
Show Cause Hearing/What Constitutes Evidence – s. 518(1)

            (Show cause = bail hearing)

· Crown will make summary. Include crim. record. 

· Important to get bail to schedule meetings with counsel, get counselling, find job etc. so that if found guilty at least you can say that have gotten your life back on track. Cannot do that if in jail awaiting trial.  
· Delays trial if get released b/c accused in custody go first.

· Accused can’t be questioned regarding the charge

R. v. Woo (1994), 90 CCC (3d) 404 (BCSC) 

If ( contests crown, crown must adduce evidence.  Rare for this to happen.

F.
Bail Reviews

· if dissatisfied w/bail order either side can seek bail review in SC

· defence uses s. 520, Crown uses s. 521

1.
30-Day Reviews – ss. 520, 521

· can have more than 1 review, but have to wait 30 days from 1st review

· if don’t want to wait 30 days, must ask for leave of ct

· must show error by J who made order or that there has been material change in facts/circs

· this is not a new bail hearing

· must show error or new circs

Can be initiated by either ( or Crown.  If ( detained, counsel can apply to BCSC for bail review under s.520.  Hoping to find error in fact or law by PCJ or change in circs.  If ( counsel can illustrate any of these has happened (e.g. change in circumstances is that now has sureties) may get release.  Same mechanism open to Crown if feel should be higher bail or detention (under s.521.)  If you try, can't try again for 30 days unless get leave of ct.  (May also be trying to vary condition.)  All reviews go to SCJ.

R. v. Smith (2003), 171 CCC (3d) 383

Application by Crown for review of release order.  J released ( from custody on $20,000 cash bail.  Crown applied to court of QB pursuant to s. 521 to review order. court reviewed order, vacated it & ordered ( detained.  ( applied to court of QB to review detention order.  Order set aside, ( released under conditions.  Crown appealed to CA.  Release order set aside, ( ordered detained.  ( made another application to court of QB to review detention order.  Order vacated, ( released.  Crown responded w/ this application.  At issue whether Parl intended s. 521 to provide for review by superior court J of order made by other superior court J on previous review. 

Dismissed.  Crown did not have right under s. 521 to make application.  In absence of right, no J had juris to act upon application.  Same applied to previous applications made by Crown.  Each order made on each application made w/o jurisdiction a nullity. 

2.
90-Day Reviews – s. 525

· automatic bail review if person detained for > 90 days w/o trial for indictable offence

· initiated by warden (keeper of prisons)

· 30 days for summary convictions, but this never happens (never held 30 days)

· J can vary bail or inquire into trial date

· doesn’t apply where ( granted bail but hasn’t been able to perfect – only applies where ( ordered detained

· only get one 90 day bail review, not every 90 days

Vukelich v. Director of Vancouver Pre-Trial Centre (1993), 87 CCC (3d) 32, 27 C.R. (4th) 15 (BCCA)

If you don’t get your 90-day review, doesn’t mean you get released – means you get your review

Ex parte Srebot (1975), 28 CCC (2d) 160, 33 C.R.N.S. 73 (BCCA)

If you’ve been granted bail but can’t perfect you don’t get a 90-day review

3.
Direct Indictments

30 day review does not apply to direct indictments, which have a reverse onus – not sure that this is correct, I don’t see words to this effect in s.520 or s.521.
R. v. Sanita (1981), 60 CCC (2d) 184 (BCCA).
Application by Crown for review of release order.  ( charged w/conspiracy to traffic in heroin.  Accused had crim record. 

Application granted; ( ordered detained.  ( failed to establish detention not necessary in public interest. 
R. v. Cook (1986), 26 CCC (3d) 188 (Ont.C.A.)

Application by ( for review of order of J of High Ct, detained following application for judicial interim release.  
"Judge" in Ont = Judge with superior court crim jurisdiction (s. 493)

“Superior court criminal jurisdiction” is defined for each province in s.2 of the CCC.

Issue - juris of a Judge of the Ont. CA to review order for detention made by justice of High Ct. 

Dismissed w/o prejudice to right to apply before J of High Ct.  
Ref in CCC to SC of Ont as the superior court of crim juris, juris is High court not Ont CA.  
Ont CA, unlike CAs in other provs where CAs = superior court of crim juris, has no juris to review order for detention ( this may have changed i.e. s.2 of CCC says that Ont. CA is a superior court of criminal J. 
4.
By Trial court – s. 523(2)(a)

Once before trial ct, J has jurisdiction over bail, can entertain bail review application.

5.
At Preliminary Inquiry – s. 523(2)(b)

J at PI can vary bail.  i.e. if were 5 charges, & 4 dropped w/only least serious remaining, can vary bail.

6.
With Consent – s. 523(2)(c)

With consent: if 1 party wants to change condition of bail & other party consents.
7.
Murder and other indictable offences – s. 680

· 30 day review does not apply to s.469 bail hearings (murder etc.)

· these go to CA (under s. 680) since original hearing was in SC

· application made to chief justice to sit 3-J panel to hear review

8.
Notice of Application – BCSC Criminal Rules, 1997, Rule 4

MANDAMUS, CERTIORARI, HABEAS CORPUS, PROHIBITION, BAIL APPLICATIONS & DISPOSITION OF EXHIBITS
(1) (a) No writ of mandamus, certiorari, habeas corpus or prohibition shall be issued, but all necessary directions shall be made by order.

(b) Notice of application for order referred to in subrule (a) & all supporting material shall be served on all persons who appear interested in or likely to be affected by proceedings & in particular, unless court otherwise directs, notice of application shall also be served at least 6 days before date stated in notice for hearing of application on AGBC, & where it is sought to quash conviction, order, warrant or inquisition, notice of application & all supporting material shall be served on J, justice or justices who made conviction or order or issued warrant or coroner who held inquisition.

(c) Any person not served w/notice of application may show affected by proceedings & thereupon may be permitted to take part as though served.

(2) Notice of application for certiorari shall be filed/served w/in 6 months after date of conviction, order, warrant or inquisition to which it relates. 

(3) On hearing application habeas corpus, court may direct order drawn up forthwith for discharge prisoner, order sufficient warrant for any jailer.

(4) Notice application for judicial interim release served w/all supporting material on AGBC or prosecutor 2 days before date notice for hearing application. 

(5) Subject to any disposition required by law & to any order of court or J thereof, AGBC may direct disposition of exhibits after 1 year from expiration of time allotted for appeal or, where appeal has been filed, after 1 year from date of final determination or withdrawal of appeal. 

G.
Bail Escheatment – ss. 762-773

· bail forfeiture - accused does not show up for trial & J marks bail for escheatment.
· hearing before different J – surety can make case why shouldn’t have to pay.
· Crown becomes judgment creditor against accused and/or surety & can attempt to collect on amount in any way open to someone who receives judgment at civil trial or in default (foreclosure, garnish wages, seize assets).
Part IV:  Indictments & Informations

A.
Essential Elements of a Charge

· seq level0 \h \r0 

seq level1 \h \r0 

seq level2 \h \r0 

seq level3 \h \r0 

seq level4 \h \r0 

seq level5 \h \r0 

seq level6 \h \r0 

seq level7 \h \r0 technical pleading issues

· rules are the same whether indictment or information, summary or indictable or hybrid

· in BC Crown has charging authority, - Crown drafting charges, not police - less chance of imperfectly drafted charges

1.
The Single Transaction Rule – s.581(1)

· single charge must refer to single transaction, but “transaction” not synonymous w/ event or incident.
· a number of events or incidents can compromise a single transaction

· mill discharging polluting waste a # of times can be considered several transactions or 1 transaction

· sexual abuse occurring over 2 yrs can be 1 transaction

· Prosecution can lay a “global charge” that says e.g. ( committed fraud between these dates.
· Motivation for the single transaction rule is that it is unfair to the A to have to co-ordinate defenses on two unrelated offences at once e.g. robbery and impaired. 


R. v. M.(G.L.) (1999), 138 CCC (3d) 383, 27 C.R. (5th) 76 (B.C.C.A)

· ( charged w/ 4 sexual assaults, here the 4 events were all charged as one.
· BCCA held jury didn’t have to be unanimous on any 1 allegation; ( could be convicted if four sets of 3 jurors each convinced on each count.
2.
Duplicity & Multiplicity – s.590

· Crown can only charge a single offence in a single count.
· can charge 1 count driving under influence & 1 count driving w/ blood alcohol over .08, but can’t charge both in one count.
· distinguish from charges in alternative, where offence can be committed in multiple ways 

· e.g. ( did by a, b, or c commit offence x.
Each count is only to list a single offence.  Therefore, if mistakenly draw charge of two counts as 1 count:  e.g. “ driving impaired over .8” instead of “impaired” & “over .8”, that single count is duplicitous - charges more than 1 offence - & offends rules of pleadings.

R. v. City of Sault Ste. Marie (1978), 40 CCC (2d) 353, 3 C.R. (3d) 30 (SCC)

Various means to commit 1 offence.  If specifying various means, charge allowed.  Primary test when dealing w/ duplicity stated as practical one.  "Does accused know case he has to meet, or is he prejudiced in preparation of defence by ambiguity in charge?"  A duplicitous information can therefore be amended if it does not cause prejudice to accused.  Section 590 comes into play & Crown usually put to election as to which charge interested in, although court has choice of splitting them up.

R. v. Cotroni; Papalia (1979), 45 CCC (2d) 1, 7 C.R. (3d) 185 (SCC)

Wording of conspiracy charge went to 2 different objects – no good.  Must go to one object.

3.
The Golden Rule – s.581 (5)

· Must give accused enough info in charge to distinguish whether charge valid, what they are being charged with.
· essential averments (ingredients of offence) (Cote)

· Good practice to put CCC section number or other regulation number in charge, put in as much information as reasonable.
· if section numbers or section wording correct, but error somewhere else in charge, charge will be upheld as being sufficient so long as either the wording or the section number was correct. 
R. v. Cote (1977), 33 CCC (2d) 353, 40 C.R.N.S. 308 (SCC)

Charge was failing to blow w/o reasonable excuse.  In count, the words "w/o reasonable excuse" were missing.  Under traditional approach, count would be nullity.  Here, SCC held although imperfectly worded, both sides aware of intentions of crown.  As well, count contained s. #, which may have saved count for crown => held accused reasonably informed of charge.  Moral - Crown always include charging section number in addition to copying the wording from the section.
4.
Options as to Language – s.581(2)

· 3 ways in which a charge can be drafted

1. popular language

2. words of enactment

3. words sufficient to convey gist of charge

Practical reality is most charges drafted reflect language in charging section

· can add appropriate information such as date, time

· no need to be too specific, eg DUI charge doesn’t need to include exact time/street offence took place.
Generally track language of charging section.
R. v. Peebles (1975), 24 CCC (2d) 144 (BCCA)

Peebles charged w/trafficking in narcotics.  8 ways you can traffic (actually, 16, b/c each offence could also be committed by offering to do it.)  Peebles argued w/so many different things under trafficking, not narrow enough to only say he was charged w/trafficking.  court said it was OK, but Peebles could ask for particulars.

R. v. Moore (1988), 41 CCC (3d) 289, 65 C.R. (3d) 1 (SCC)

In pollution offence, # of different things accused could do & be charged with.  They were set out in charge, & therefore charge was OK.

5.
The Sufficiency Rule – s. 581(3)

Sometimes general language will suffice for a valid charge

Whether enough detail in charge.  Much litigated recently.  Usually taken to mean requirement to incl date, time, name of offender, type of offence, ets.  
s.583 allows acceptance of charges inadequate in certain respects; as long as in ct's opinion, other requirements of s.581 met.


R. v. WIS Developments Corporation Ltd. (1984), 12 CCC (3d) 129, 40 C.R. (3d) 97 (SCC)

· charges under Aeronautics Act, operating w/o licenses

· Act had lots of conduct under ss. & charge didn’t bring act from general to specific so as to support valid charge.
· case restricted to facts

· At some point nature of offence can be so broad that a charge needs more specifics.
Holding information can’t be cured by amendment or delivery of particulars where objection taken prior to plea decided under former ss. containing limited powers of amendment prior to plea.  W/ repeal of those ss, & ss.587 & 601 applying in both indictable & summary conviction matters, in proper case indictment which fails to comply w/this s. can be cured by amendment or delivery of particulars.

R. v. Webster (1993), 78 CCC (3d) 302, 17 C.R. (4th) 393 (SCC)

Ability of J to amend document is quite broad, unless it is an absolute nullity.

B.
What Counts May Be Included – s. 574(1)(b)

· post prelim, so accused already committed for trial.
· Crown can include charges not contained in the original information

· charges must be supported by evidence adduced at preliminary inquiry.
After PI Crown will draw up indictment.  By s.574(1)(b), Crown can add to or substitute on indictment charges not committed to at PI by J that were disclosed by evidence at prelim.  Any charge unless J discharged ( in which case need direct, written consent J (Benji).

R. v. Tapaquon (1993), 87 CCC (3d) 1, 26 C.R. (4th) 193 (SCC)

If at the PI the A is not committed to trial on charge, then the A is no longer charged w/that offence; new charge must be laid by new information or preferred indictment.  In non-jury trial, prosecutor could prefer indictment on any charge wrt accused ordered to stand trial & any charge founded on facts disclosed in evidence at prelim, provided not the same offence that was charged with at the PI & wrt which the A was not ordered to stand trial.  

C.
Motions to Quash & Amendments – s. 601

· if seeking to quash charge under s. 601 for apparent deficiency on face, motion may be brought w/o leave prior to pleading

· if accused has pled, you need leave of court to bring forth motion to quash

· this should be noticed & raised early so as to avoid needing leave of ct

If you get charge quashed before plea, can be recharged.  If object after plea, J may not give leave, but if J does & quashes, it’s acquittal (R v. Moore).

R. v. Moore (1988), 41 CCC (3d) 289, 65 C.R. (3d) 1 (SCC)

· if issue raised during trial & J accedes & quashes charge, this = acquittal & Crown can’t start again

· if charge quashed before plea, not acquittal & Crown can lay new info or indictment as long as w/in limitation period.
· if charge quashed & treated as acquittal, Crown may appeal if there are grounds

· Cda unique in that Crown can appeal acquittals - in UK & US cannot appeal acquittal save for a few exceptions

R. v. G.B., A.B., C.S. (1990), 56 CCC (3d) 200, 77 C.R. (3d) 347 (SCC)

Crown appeal from acquittal charge aggravated sex assault.  Issue if Crown had to prove time of offence beyond a reasonable doubt. 

Time not an essential element of the offence & not necessary for the time stated in the information to correspond with the time suggested by the evidence. 

D.
Particulars – s.587

· application under s. 587

· particulars will be reduced to writing & will become attachment to information/indictment

· reluctance on part of courts to grant particulars at trial

· very rarely happens, maybe only 1 in last 20 years in BC

If ordered, Crown draws up particulars, filed/read part of charge; supplement info/indictment.  Can assist TJ identifying issues.  Intention is to assist the accused, not to make charge narrow so as to allow a technical defence.  For charges covering a broad range of conduct.  Will not order disclosure where it narrows the ambit of the charge.

E.
Joinder & Severance
· what accused/counts can Crown bring together, & what remedies are available to accused

· Crown can join on any information/indictment unrelated conduct

· Even if conduct unrelated it will be a valid pleading – whether Crown can proceed is a different issue

· only restriction w.r.t. murder (s. 589) – charge can only be joined w/related offences connected to murder - can join murder w/murder.
· can apply for severance – order separation of counts so they are tried separately

· when refused, application may be reviewed later in trial if circs change

· J can also defer ruling on application

R. v. Litchfield (1993), 86 CCC (3d) 97, 25 C.R. (4th) 137 (SCC)

TJ has last word on whether or not to sever case.  TJ can grant severance of counts or accused. 

1.
Counts – ss. 589, 591

s.591 provides any number of counts may be put in same indictment.  However, if prejudiced b/c of this, accused has remedy of severance under s.591(3).  S.591 also allows any # of persons to be charged in same indictment; & provides remedy of severence of offenders, if required in the interest of justice.  

s.589 is one restriction; cannot have other counts joined to murder charge unless counts related to murder or ( consents.

Application for severance can be made at any point during trial. Overriding concern is fair trial for accused & state.

R. v. Melaragni & Longpre (1991), 72 CCC (3d) 339 (Ont.Ct.(G.D.))

Severance application.  Applicant charged w/ discharging firearm, aggravated assault, & careless use of firearm; other A charged w/ 2nd degree murder.  
Issue if s. 589 should apply retrospectively & if offences arose same transaction as count alleging 2nd degree murder. 

Dismissed.  Joinder not mandated.  But ( conceded ends of justice didn’t require severance.  
Charges arose out of same trans’n. 

2.
Accused – s.591

Crown can join any number of accused on an information & indictment.  Practically speaking, usually group of accused persons on charges related to particular activity.  Discretion of TJ to grant severance.


R. v. Crawford (1995), 96 CCC (3d) 481, 37 C.R. (4th) 197 (SCC)

· those charged jointly should be tried jointly

· but, severance of accuseds may be appropriate in certain circs

· General rule is that co-A’s have the right to c-e each other in making full answer and defence, but also have right against self incrimination – so separate trials seem like the obvious solution and the other A will then be compellable. 

· However joint trials are in the public interest (efficiency), and the right to full answer and defence is not absolute, so will not order separate trials unless joint trial will work an injustice to the A. 

R. v. Bull, 2001 BCCA 21, [2001] B.C.J. 93 (QL)

( applied to sever 2 counts regarding 1 of 5 complainants. Alleged prejudice resulting from hearing all evidence on separate counts when evidence did not qualify as similar fact evidence.  TJ dismissed application on basis any evidence admissible only for certain counts not used for other counts.  At close Crown's case, ( again applied severance, arguing wished to testify on some counts & to remain silent re other counts.  Application again dismissed.  On appeal, ( argued J erred in failing to grant severance... 

Allowed in part, although not on severance.   
J’s discretion in concluding interests of justice didn’t require severance.  Didn’t result in injustice.  

Melaragni & Longpre, supra
3.
Several Informations

With consent, can be single trial of more than 1 indictment/information.  
If no prejudice to (, & ( agrees, can take separately charged ( & have 1 trial.  
Example:  Information #1 charges A w/summary offence, & Information #2 charges A w/indictable offence.  Can hold 1 trial.  

R. v. Clunas (1992), 70 CCC (3d) 115, 11 C.R. (4th) 238 (SCC)

Can bring several informations together & court can try all at once.
4. 
Several Indictments

R. v. Paquet (1999), 219 N.B.R. (2d) 130, 140 CCC (3d) 283 (C.A.)

Can’t join multiple indictments in a jury trial

Frankel has never seen several informations or several indictments in BC

Part V:  Crown's Duty of Disclosure

Crown must disclose fruits of investigation & relevant materials excluding solicitor/client privilege, informant privilege, public policy reasons & immunity. Crown has very high duty, SCC says if fail to disclose can be disciplined by law society.  ( has duty at earliest opportunity to apply for disclosure if it has been inadequate.  A “Stinchcombe application” is a disclosure application.

R. v. Stinchcombe (#1) (1991), 68 CCC (3d) 191, 8 C.R. (4th) 277 (SCC)

· sets out Crown’s overarching duty to disclose so defence can adequately prepare

· ( entitled to access to all information from investigation.
R. v. Dixon (1998), 122 CCC (3d) 1, 13 C.R. (5th) 217 (SCC)

Appeal from conviction.  During trial ( provided w/ police reports including summaries of statements by 4 people.  Contents of statements not disclosed.  
A Claimed Crown's failure to disclose witness statements violated right to disclosure & right to make full answer & defence.  

Dismissed.  ( failed to prove non-disclosure affected reliability of result & trial fairness.  Didn’t prevent ( questioning witnesses or getting evidence from undisclosed material.  Counsel lacked due diligence, suggesting strategic decision not to pursue disclosure. 

Part VI:  Waiving Reading of Charge & Entering Plea
· if guilty plea, reading of charge may be waived

· s. 606(1.1): codifies rules around pleading issues
· J may question accused to ensure appreciates nature of charge & wants to plead guilty, but if court fails to do so, the plea is still valid. 
· accused motivated by “well I didn’t do it but I don’t want the hassle” cannot be accepted by ct


R. v. Miller (2000), 139 B.C.A.C. 68, 228 W.A.C. 68

Denied review of order refusing to grant extension of time to appeal 2 convictions for aggravated sexual assault.  Lawyer pled guilty to these 2 counts on his behalf.  Miller present at time, no evidence lawyer did not have authority to enter pleas.  

Allowed in part.  court didn’t have power to review refusal of extension of time.  No new evidence to justify renewed application for the extension.

Part VII:  Preliminary Inquiry
· only available for indictable offences 

· whether held or not depends on what ( elects – will be no PI if A elects PCJ alone.
· PI must be held for s. 469 offences

· ( has right, but not obligation, to call evidence at the PI.
· Defence can call evidence of alibi - relates to evidentiary rule against asserting alibi at end of trial.
A.
Purposes of Prelim

· determine whether sufficient evidence to commit accused to stand trial (if jury properly instructed could convict)

· kinda like examination for discovery – test Crown’s case & search for other evidence.
· ( has right to x-exam witnesses & can use inconsistencies in testimony at trial.
· In practical terms, in all but most unusual cases, if ( shows that not enough evidence, that will end the matter, but in some cases where forensic evidence becomes available after, Crown may apply for direct indictment.
Opportunity for disclosure, discovery & measure of witnesses/pin them down (can later be x-examined on prelim transcript.)  If discharged, that is usually end of it (highly unlikely Crown would go through s.577 to require another indictment or direct indictment.)

B.
Regulating Inquiry – s. 537

· s. 537: powers of PCJJ/JPs regulating inquiry.
· prelims are not crim trials & should not be allowed to become as such.
· PI judges do not have same powers as TJ even though the same judges may at other times sit on trials

· no plea at prelim b/c guilt/innocence not determined.
C.
Publication Bans – s.539 (See also s.517 which applies at bail hearings)
· s. 539: prior to taking evidence at prelim, justice may on Crown application & shall on ( application issue publication ban.
· evidence taken at inquiry will not be published until ( discharged or, if ordered to stand trial, trial ends

· purpose is to prevent reporting of evidence prior to trial in community from which jurors may be selected.
· pretty much pro forma now, especially in jury trials.

D.
Election on Information as a Whole

· Election pursuant s. 536(2) between:

1. PCJ (with no PI).
2. SCJ

3. SC J & Jury

· must be made on info. as whole (can’t elect differently for diff counts on same information).

R. v. Shrader (1992), 100 Sask.R. 31, 69 CCC (3d) 380 (C.A.)

· multiple offences on same information

· ( has no right to separate elections w.r.t. different offences in same information

· where ( may be prejudiced, proper procedure is to sever.
· ( only gets one election & must elect on information as a whole.
E.
Excusing Accused from Attending the PI 

· s. 537(1)(i): permits J to allow accused not to attend prelim.
· s. 540: ( is to be present during prelim where evidence being taken under oath of witnesses called by Crown.
· s. 650.01: counsel of record designation - Frankel believes this will apply to prelims as well.

R. v. Walker (1997), 114 CCC (3d) 573 (Ont.Ct.(P.D.))

· ( sought permission to be absent during prelim, Crown consented

· prelim J has discretion pursuant to s. 537(1)(i) to permit absence of accused

· (’s application granted on conditions his lawyer be present, Crown not requesting his presence, etc.
F.
Consent Committals – s. 549

· s. 549: justice may, w/ consent ( & Crown, order ( to stand trial w/o taking/recording any evidence or further evidence.
· s. 549 used if ( only wants to examine certain witnesses, and after that is ready to go to trial, or can be used for legit J shopping

· if facing judge X in provincial court you may change your mind about having trial before PCJ and ask for trial in higher court in hope of getting another judge via consent committal

G.
Committal on Other Offences – s. 548(1)(b)

· s. 548(1)(b): when all evidence taken by prelim J, ( must be discharged where insufficient evidence to put on trial for offence charged or any other indictable offence w.r.t. the same transaction

· justice can commit on other offences that are part of same transaction but are not in charging document
· or Crown can reformulate charge in preparing indictment after committal under s. 574(1)(b)

R. v. Cancor Software Corporation (1990) 58 CCC (3d) 53, 79 C.R. (3d) 22 (Ont. C.A)

Authority of s. 548(1)(a) to order ( to stand trial for any other indictable offence, w.r.t. same transaction as offence charged, does not breach s. 11(a) of Charter

If crown asks for more charges due to prelim evidence & J says, “No”. Crown barred from adding them. Instead crown waits & uses 574(1)(b) to add them later.

H.
Address to Accused/Defence Right to Call Evidence  - s. 541

s. 541: once evidence of witnesses called by Crown taken down, ( has right to call evidence

Where ( unrepresented, justice must read words in s. 541(2) prior to hearing of ( evidence

s. 541(2): whether ( has anything to say in answer to charges, anything said by ( can be used against him in trial.

Re R. & Schreder (1988), 26 CCC (3d) 216, 39 C.R. (3d) 183 (N.W.T.S.C.)

· right to call evidence is absolute

· cannot cut off ( & say there will be committal based on what has happened so far.
I.

The Test for Committal – s. 548(1)(a)

· s. 548(1)(a): when all evidence taken by prelim J, if there is sufficient evidence to put ( on trial for offence charged or any other indictable offence w.r.t. same transaction, order ( to stand trial

· test: whether there is any evidence, on which a reasonable jury, properly instructed, could convict

· some evidence test

· same test J uses in considering a no evidence motion.
U.S.A. v. Sheppard (1977), 30 CCC (2d) 424, 34 C.R.N.S. 207 (SCC)

Duty imposed on justice under this s. is same governing TJ sitting w/jury in deciding whether evidence sufficient to justify withdrawing case from jury

R. v. Russell (2001), 157 CCC (3d) 1, 44 C.R. (5th) (SCC)

· Question for prelim J is whether there is any evidence on which a reasonable jury, properly instructed, could convict

· where Crown adduces direct evidence of each element of offence, ( must be ordered to stand trial

· where case consists of or includes circumstantial evidence, prelim J must engage in limited weighing of evidence, incl. (’s evidence

· Limited weighing of evidence does not involve assessing credibility of witnesses - J must assume all credibility findings in favour of Crown.
· If test met, ( ordered to stand trial in accordance w/election.
· If test not met, ( discharged. This is a judicial determination  that there is insufficient evidence, not an acquittal

· if multiple counts or accused, decision w.r.t. each made w.r.t. evidence presented on that charge, for that accused

· Even after committal, Crown can decide not to continue & enter a stay of proceedings

R. v. Arcuri (2001), 157 CCC (3d) 21, 44 C.R. (5th) 213 (SCC)

Question for prelim J is whether there is any evidence on which properly instructed jury could convict, even if ( calls exculpatory evidence.

J.
Effect of Charter

R. v. Hynes (2001), 159 CCC (3d) 359, 47 C.R. (5th) 278 (SCC)

· can’t exclude evidence under Charter at PI.
Re R. & Cover (1988), 44 CCC (3d) 34 (Ont. S.C.)

· At prelim, ( permitted to interview witnesses w/ view to set up Charter challenges at trial.
K.
The Absconding Accused – s. 544(1)

· s. 544: where ( absconds during course of prelim, shall be deemed to have waived right to be present at PI.
· Justice can continue prelim or can issue warrant for ( & wait for (’s appearance

Re Plummer & Queen, [1983] 4 W.W.R. 351, 5 CCC (3d) 17 (B.C.C.A).

· Where ( elected trial by jury, holding of prelim was inevitable consequence.
· When ( failed to appear at date set for prelim J had jurisdiction to make finding that he had absconded

· Must be proof that ( is evading; simple non-appearance is not enough.
L.
Challenging a Committal

· ( can apply to SC for certiorari to quash proceedings of PC decision if there has been jurisdictional error.

Re Skogman & Queen (1984), 13 CCC (3d) 161, 41 C.R. (3d) 1 (SCC)

· If J commits & there is evidentiary gap, that is a jurisdictional error.
· Jurisdiction important:  must go root of decision, so that judge has no jurisdiction, and is not merely exercising jurisdiction poorly.

· This puts crown & accused back to point as if no committal had occurred.

R. v. Lena (2001), 158 CCC (3d) 415, 157 BCAC 240

· refusal to permit ( to call witnesses is jurisdictional error since is failure to adhere to mandatory Code provision.
M.
Challenging a Discharge

· No provisions for such appeal in Code, but may make application for prerogative writ or extraordinary remedy in SC to quash decision of lower court if lower court has acted out of jurisdiction.
· Not a jurisdictional error to discharge if concluded insufficient evidence & correct test applied.

· Crown must show more than error w.r.t. evidence – applied wrong test, weighed evidence incorrectly.

AG of BC v. Cronin P.C.J. (1987), 88 B.C.A.C. 280, 144 W.A.C. 280

· Crown is more limited in challenging a discharge after a PI than the A is in appealing.
· If J discharges & no evidentiary gap, it is not jurisdictional error.
N.
Can Crown Start Again? – s. 577

s. 577: direct indictment

· authorizes preferment of indictment, notwithstanding absence of, non-completion of, or discharge at prelim

· if public prosecution (conducted by AG), where no prelim, need personal written consent AG to prefer indictment

· same consent required where prelim has been held & ( has been discharged

· in private prosecutions, need written order of J of court in which continuation sought

Crown can either re-lay information or proceed by direct indictment:  both require written consent of either AG or deputy AG, so must be good reason to go again.  If there is, probably proceed by way of DI, probably only relay information if new evidence.  (see s.577, DI.)

Fresh info: Back to PC.

Direct Indictment: To BCSC.

R. v. Ewen (2000), 189 Sask.R. 239, 144 CCC (3d) 277 (C.A.)

· direct indictment may be preferred where order to stand trial has been quashed on certiorari

· can prefer direct indictment or start again

Part VIII:  Charter Applications

A.
Court of Competent Jurisdiction

seq level0 \h \r0 

seq level1 \h \r0 

seq level2 \h \r0 

seq level3 \h \r0 

seq level4 \h \r0 

seq level5 \h \r0 

seq level6 \h \r0 

seq level7 \h \r0 PCJ's at PI are not courts of competent jurisdiction for granting Charter relief.  TJ's, at whatever level, are cts of competent jurisdiction.  

PCJ can exclude evidence/order stay of proceedings just like BCSC J.

When you go to CA, J in same position as TJ, i.e. can use remedy.

R v. 975649 (2000 SCC) 

Ct of competent juris under 24(1) is one that has juris over 
(1) person, 
(2) subject matter, 
(3) grant of remedy.
R. v. Hynes (2001), 159 CCC (3d) 359

Test for third element is whether court or tribunal suited to grant remedy sought under s.24, in light of structure/function. PI court not so suited. 

B.
Standing

seq level0 \h \r0 

seq level1 \h \r0 

seq level2 \h \r0 

seq level3 \h \r0 

seq level4 \h \r0 

seq level5 \h \r0 

seq level6 \h \r0 

seq level7 \h \r0 Standing is precondition to asserting Charter right

s. 24(1) remedies have been interpreted to mean ( can only complain about infringement of his own Charter rights.
R. v. Edwards (1996), 104 CCC (3d) 136, 45 C.R. (4th) 307 (SCC)

Claim for s. 24(2) Charter exclusion of evidence may only be made by person whose Charter rights have been infringed.
( had no standing since it was girlfriend’s house that was searched.
R. v. Khuc (2000), 132 B.C.A.C. 139, 142 CCC (3d) 276

· case involved raid on house

· ( could not challenge warrant b/c could not establish a relation to premises.
C.
Exclusion of Evidence

1.
S. 24(2)/CL

· If evidence obtained in manner breaching Charter right, can exclude if admitting would bring admin of justice into disrepute.

R. v. White (1999), 135 CCC (3d) 257, 24 C.R. (5th) 201 (SCC)

· TJ can exclude under s. 24(1) even if evid. not obtained as a result of the breach of Charter rights, on basis that admission of the evidence would render the trial unfair.
· Officer acted lawfully in obtaining statement (( gave statement under compulsion of provincial motor vehicle legis) 

· using in crim trial unfair, violated right to self-incrimination as per s. 7.

R. v. Stillman (1997), 113 CCC (3d) 321, 5 C.R. (5th) 1 (SCC)

· Nature of evidence: conscriptive (usually renders trial unfair) or non-conscriptive.
· seriousness of breach as a whole

· effect on exclusion on administration of justice.
· evidence  non-conscriptive where ( not compelled to participate in creation or discovery of evidence.
· evidence conscriptive (statements, fingerprints, use of body for evidence) where ( has been compelled to incriminate himself by

· statement or

· use of (’s body or bodily substances as evidence

· derivative evidence obtained from statements which are conscriptive is also conscriptive evidence.
It was held that non-consriptive evidence is in. Conscriptive is out if admission would bring admin of justice into disrepute.

Conscriptive can be DNA, line-up, statements etc. Look at seriousness & police wrongdoing.  

Roadside breathalyser OK w/o lawyer, but to use official breathalyser in court must have given warnings.

R. v. Buhay (2003) 174 CCC (3d) 97

On appeal by accused to SCC, held, appeal allowed & acquittal restored. 

Security guards private actors, not state agents ( locker search not Charter violation.  
However the conduct of police constituted a search/seizure w/in meaning of s. 8.  
Presumption of warrantless search by police being unreasonable not rebutted in this case.  There was no immediate danger loss, removal, destruction, or disappearance of evidence ( no exigent circs.  No statutory/CL authority for search.  Search unlawful ( unreas.  
TJ's conclusions under s. 24(2)  not unreasonable or based on error or misapprehension applicable law, entitled deference on appeal.  TJ correctly concluded admission of marijuana would not affect adjudicative fairness.  Accused not conscripted against self, evidence existed before Charter breach, clearly discoverable w/o infringement of Charter rights.  
TJ's finding breach serious influenced by fact officers could have obtained warrant.  Blatant disregard for accused's rights, fatal to claim officers acted in good faith. On other hand, search not especially obtrusive & lesser degree of privacy than in body, home, office.  TJ's finding that the breach was not serious was not unreasonable.  
Though s. 24(2) not remedy for police misconduct, one purpose exclusion to avoid further disrepute to admin of justice by judicial condonation of unacceptable conduct by agents.  
TJ's conclusion that admission would cause greater disrepute than exclusion well w/in limits of reasonableness. 

2.
Procedural Considerations

· procedure: in BC obligations unclear as to bringing Charter application

· onus on applicant to establish on balance of probability that rights were breached

· exception is warrantless searches, where the search is presumed unreasonable. 
· notice should be given of Charter application to Crown, but BC’s rules do not require notice

Rule Making Powers – ss 482*, 482.1*

· s. 482: s. authorizes designated courts to pass rules of court relating to criminal proceedings before them.
· s. 482(1): superior court of criminal jurisdiction & CAs may make rules not inconsistent w/Code or other federal enactment
· rules will apply to any prosecution, proceeding, action or appeal w/in jurisdiction of court

· s. 482(4): rules must be published in Canada Gazette, subject to overriding uniform rules made by Gov in Council under s. 482(5)

· s. 482(2): courts are listed that can make rules of court.
· s. 482(3) sets out subject matter of rules, or purpose for rules, i.e. regulate duties of officers, regulate sittings of court, etc. Similar to civil rules of ct

· s. 482.1: s. sets out power to make rules respecting case management.
BCSC Criminal Rules, 1997, Rule 2

NOTICE OF APPLICATION
(1) All pre-trial applications in criminal proceedings shall be commenced by a notice of application in Form 1. 

(2) Every notice application set forth grounds brought & statute upon which based & include estimate of time needed for hearing. 

(3) Unless these Rules otherwise provide or J of court otherwise directs, notice of application served 5 days before date stated in notice for hearing of application. 

(4) Unless J of court otherwise orders, notice of application shall be filed & application shall be heard at registry at place where trial to be held. 

(5) Except for subrule 51(10), Rule 51 of Rules of court of Supreme Court as to affidavits applies equally to these Rules. 

(6) J hearing an application may receive viva voce evidence in addition to or in lieu of affidavit evidence. 

(7) A notice of application for leave to challenge potential jurors for cause on ground of prejudice shall be filed & delivered to any opposing party at least 30 days before date set for jury selection. SI/99-107, s. 1. 

B.C. Prov. Ct. Caseflow Management Rules, Rules 7, 9

Rule 7 establishes a requirement that prosecutor & accused’s lawyer file Arraignment Reports.

Rule 9 requires prosecutor & accused’s lawyer to file Trial Readiness Report at Trial Confirmation Hearing. Rule permits accused’s lawyer not to attend Trial Confirmation Hearing if Trial Readiness Report filed.

R. v. Vukelich (1996), 108 CCC (3d) 193, 108 B.C.A.C. 113 

( wanted voir dire on certain paragraphs of the search warrant.  J said warrant didn’t even need paras to be lawful, no voir dire. Upheld.

R. v. Dwernychuk (1992), 77 CCC (3d) 385, 12 C.R.R. (2d) 175 (Alta.C.A.)

Appeal from DUI conviction.  Stopped b/c noisy muffler, ran.  Arrested failing stop for cop, provincial offence.  Handcuffed, and then A asked for cuffs to be loosened.  Cop obliged, then noticed breath, sway.  ( intended raise arg s. 24 but did not do so prior to admission into evidence of blood analysis.  

Dismissed.  
Re Charter defence admissibility:  
1. Exclusion s. 24(2) should applied for before evidence admitted.  
2. Once admitted, TJ shouldn’t entertain application except, e.g., new info after Crown case.  
3. S. 24(2) objection should be raised before admission of evidence in question, & at earliest appropriate time.  
4. Preferable that ( counsel raise intention to plead s. 24(2) objection before, or at latest, start.  
5. Written notice, before trial, expected.  
6. Appropriate for court ask ( counsel summarize evidence intends to rely on for exclusion of evidence. 

R. v. Blom, [2002] O.J. No. 3199 (QL) (C.A.)

Appeal DUI.  Prior trial, ( filed notice intention Charter admissibility, breach s. 10(b).  
Notice = brief outline facts, no documentary evidence/supporting affidavit.  Crown filed objection as to the sufficiency of the notice.  
At trial, ( attempted s. 7 arg.  TJ ruled notice deficient, refused request to allow the argument to proceed.  Ruled ( precluded against arguing Charter application.  
( argued that the judge erred interpretation of rules & refusing Charter application. 

Appeal Allowed.  Non-compliance w/ rules not fatal  in a Charter application.  No suggestion that the Crown would have called additional evidence, or that the R would have conducted the examination of witnesses differently if notice had been more complete.  TJ erred in foreclosing (’s Charter application.  

Constitutional Question Act, R.S.B.C. 1996, Chap. 68, s. 8

Must give notice to both federal & provincial AG if Charter application is anything but exclusion of evidence or if charter application is probably not constitutional. 
R. v. Mitchell (1998), 104 B.C.A.C. 263, 123 CCC (3d) 521

Const Q Act has no application to criminal matters. Charter motion for stay of proceedings due to unreasonable delay 11(b) b/c statute prov

D.
Motions for Judicial Stay – When to Decide?

· Under s. 579, AG may direct a stay of proceedings
· s. 579 has no impact on authority of Crown to withdraw charges prior to arraignment/plea, nor authority of court to stay proceedings on account of an abuse of process or Charter infringement

· Judicial stay is tantamount to an acquittal (final order that  brings proceedings to an end unless appealed).
· Judicial stay usually granted basis Crown misconduct, loss or destruction of evidence or if trial not commenced w/in reasonable time

· Trial J has discretion to defer making a decision on a judicial stay application until end of trial

· SCC says judicial stay is the only remedy for 11(d) (presumed innocent) violations.

R. v. Dikah& Naoufal (1994), 89 CCC (3d) 321, 31 C.R. (4th) 105 (Ont.C.A.), aff’d (1994), 94 CCC (3d) 96, 21 O.R. (4th) 96 (SCC)

Crown appeal from award of stay in trafficking trial.  Stay granted on the basis that the informant's agreement w/ cops w.r.t. purchases of cocaine was an abuse of process or breach of respondents' s.7 rights.  
Agreement provided for payment in full only if successful investigation. 

Appeal allowed, new trial ordered.

TJ erred finding requirement charges, meaning successful investigation, led fabrication/distortion evidence. Also erred in application of the doctrine of abuse of process.  
Terms of compensation were not offensive public's sense fair play & decency. 

R. v. Vu (1997), 116 CCC (3d) 97, 8 C.R. (5th) 155 (SCC)

In some instances, application for stay may have to be dealt w/in context of trial

Impossible to assess importance/effects of lost evidence in abstract so have to wait until end of Crown’s case

J can wait until end of trial to see if judicial stay warranted

Even 11(b) violation (to be tried within reasonable time) can get judicial stay.

E.
Awarding Costs or Damages

· TJ can award costs/damages under s.24(1)

· must be marked departure from normal conduct to warrant costs. 
R. v. 974649 Ontario Inc. (2000), 159 CCC (3d) 321, 47 C.R. (5th) 316 (SCC)

JP presiding at POA trial has power under Charter to award costs against Crown for Charter breach under s. 24(1)

R. v. McGillivary (1990), 107 N.B.R. (2d) 361, 56 CCC (3d) 304 (C.A.)

CA held that trial J can award costs, but need to have civil actions for damages b/c of Crown’s misconduct

If the matters cannot be split up and dealt with separately, then have to go to civil court for both matters.
Part IX:  Entrapment

A.
An Aspect of Abuse of Process

· most cases arise out of undercover situations

· SCC has held that there are two situations that give rise to entrapment

1. random virtue testing i.e. test how virtuous the individual is. 
· police offer crime opportunity w/o evidence person apt to commit or in area crimes occur -  not allowed

· if area where a type of crime occurs, police can make random offers of crime-committing opportunity

2. police have requisite suspicion, but nature of police behaviour crosses line

· limits beyond which police cannot go, things police cannot do or say, e.g. cannot threaten person

· entrapment not a defence in classic sense since does not go to guilt or innocence

Accused must establish entrapment on balance of probabilities. If succeed - judicial stay.

R. v. Mack (1988), 44 CCC (3d) 513, 67 C.R. (3d) 1 (SCC) Police agent was threatening.

R. v. Barnes (1991), 63 CCC (3d) 1, 3 C.R. (4th) 1 (SCC) Police in high crime area so inducement to commit crime not entrapment.

B.
The Two-Stage Trial

· entrapment cases run in two phases

· first is the traditional guilt/innocence phase

· if ( found not guilty, entrapment not addressed

· second phase purely a matter for J & burden is on ( to establish facts showing entrapment on balance of probabilities

· then TJ evaluates finding of facts to evaluate whether or not police have crossed line

· entrapment is legal question for J

· evidence may be inadmissible as prejudicial/hearsay at jury trial, but admissible in entrapment phase

· Remedy is stay of proceedings, not acquittal

· acquittal connotes crime not proven

· stay entered b/c actions of police have disentitled Crown to conviction would otherwise be entitled to on facts

· even though judicial stay has been entered, Crown cannot re-charge – right to appeal stay is in Crim Code


Mack, supra
C.
Limited Retrials

· SCC has held it possible to order retrial of only the entrapment phase

· this is different from the regular rule which requires that the entire case be re-tried if the appeal is allowed

· often retrial of entrapment phase will go to diff J, so lots of evidence must be introduced since new J  not familiar w/facts b/c he did not hear the regular trial stage. 

R. v. Pearson (1998), 130 CCC (3d) 293, 21 C.R. (5th) 106 (SCC)

· went back to trial on entrapment issue, then went to Que CA

Part X:  Jury Trials
A.
Mandatory Pre-Trial Conferences – s.625/1/BCSC Criminal Rules, 1997, Rule 5

· mandatory  for jury trials, but can be used in other trials as well

· how effective they are depends on participants

· focus to determine what issues are & flow of trial

· Crown going into jury trial should have list of what they want to happen at the pre-trial conference & should send this list to ( counsel as proposal to discuss pre-trial conf

· Discuss charter voir dires, constitutional challenges, wiretap orders are contested etc.

B.
Pre-Trial Motions – s. 645(5)

J has jurisdiction during absence of jury during a jury trial.

Charter voir dires can take place before jury selection.

R. v. Wu. (2002) All pre-trial rulings before mistrial stand – pick up w/jury selection. (Mistrial during jury selection).

C.
Selecting the Jury

· can happen in 1 of 2 ways depending on volume of business in ct

· case by case basis

· bulk jury selections: select juries for several trials at one time

· once those juries have been selected, 1 case goes first, other jurors sent home & told when to come back

· accused has right to be present during jury selection & throughout trial

1.
Applicability of Provincial Law – s. 626


Jury Act, R.S.B.C. 1996, Chap. 242

· contains prohibitions re who can be on a jury
· excludes lawyers, crim record w/ > 12 mos [s.638(1)(c)].
Some others will be on standby, not excluded outright.

2.
Challenging The Array (Panel) – ss. 629, 630

· sheriff charged w/bringing in array (panel)
· done through voters list

· pool must be selected at random
· if bias at time sheriff elected pool then either party can challenge the array of people from community as not being random

· sheriff will be directed to bring in new panel

· panel must be brought together at random, but there is no requirement that the sheriff apply a selection process that results in a panel that meets the demographics community every time. 

· can happen there is truly random selection process but nationality of ( not included –  not cause for complaint


R. v. Butler (1984), 63 CCC (3d) 243, 3 C.R. (4th) 174 (BCCA)

· (s 2 brothers who are native activists from US charged in Cda w/ number of offences

· ( counsel discovered sheriff eliminated any person he though to be native from panel

· panel was struck, direction for new trial

3.
Judicial Excuse or Stand By – ss. 632, 633

· 633: J has judicial discretion to exclude juror “for reasons of personal hardship or any other reasonable cause”

· J will ask whether anyone knows any of participants

· may ask Crown to produce list of witnesses & read list out loud

· J often more sympathetic to self-employed person than person working for large corporation

· some unions may have provision that person will be paid normal wage during jury duty

· sometimes when excuse given, judge will not excuse outright, just put that person at the back of the panel w/hope that jury will be selected before reaching that person again – sets a tone that excuses will not be selected. 
R. v. Krugel (2000), 143 CCC (3d) 367, 31 C.R. (5th) 314 (Ont.C.A.)

“Any other reasonable cause” in 633 includes juror partiality.
4.
Peremptory Challenges – ss. 634, 635

· challenges to be exercised w/o any explanation

· normal process is names & numbers put in box, clerk calls 20 names, people line up, call first person & counsel says if “content” (find juror acceptable) or “challenge” (out w/no reason given)
· if both sides say content, then juror is picked

· if trial for murder, 20 challenges each

· if multiple accuseds, each A gets 20 challenges & Crown get 20x number of (s

· if offence punishable by more than 5 years, 12 challenges
· if punishable by less than 5 years, 4 challenges

· ( challenges first, then it alternates

· if multiple counts charge w/greatest number of challenges is what you get
· with multiple (s, each ( counsel has right to challenge before Crown gets to have its say.

· it may be that if there are multiple A’s, the same accused does not always go first as this may give first accused a better jury, but the default rule under s.635(2) is that the A’s decide in the order their names appear on the indictment. 
· once juror is content, cannot challenge

5.
Challenges for Cause – ss. 638, 640

· inquiry as to whether particular juror should serve on jury

· s. 638: sets out challenges for cause that can be brought (did > twelve months, alien etc.), and states that cannot challenge for cause except on the enumerated grounds. 
· Can challenge any number of prospective jurors for cause. 

· most often challenges for cause litigated on s. 638(1)(b) ( juror not indifferent between Crown & (, so not in position to judge fairly

· if party wants to challenge for cause, must make application to TJ

· if J accedes to application, this is not examination of jurors at large

· J will decide what questions to allow

· each question asked to each juror

· challenges can be brought on basis of adverse pre-trial publicity
· can bring application to change venue to avoid bias. This application usually made well in advance of trial.
· challenges for cause have been more recently permitted out of concern for systemic racism in pool.
· The fact that you can challenge for cause b/c name not on list, means that some challenges for cause are juror specific – other parts of s.638 confirm this. 
(Under 640 2 jurors can ask other jurors & decide if cause exists).


R. v. Williams (1998), 124 CCC (3d) 481, 15 C.R. (5th) 227 (SCC)

· aboriginal A charged w/robbery

· SCC held challenge for cause should have been permitted out of concern there was bias in community towards aboriginals

R. v. Find (2001), 154 CCC (3d) 97, 199 D.L.R. (4th) 193 (SCC)

· attempt to base challenge for cause on nature of offence

· Argued that some offences by their nature so abhorrent people could not try them in unbiased manner

· ct did not accept this 

R. v. Brown, [2002] O.J. No. 2562 (QL) (C.A.)

The triers reviewing the answers of the prospective jury members should be told they are to decide objectiveness on bal of probs, that they can discuss matter where they are or retire to jury room, & that they are to say if they cannot agree within reasonable period of time.  

R. v. Douglas (2002), 170 CCC (3d) 126

TJ erred in challenge for cause process. No triers received instruction on procedure, incl std proof on bal of probs & need be unanimous.  Triers also not told of their right retire to deliberate if saw fit.  
· determination as to whether particular juror biased is made by two triers:
· if J agrees challenge for cause challenge will go forward, then pick 2 random people in pool & have them sworn as triers
· first person comes forward , approved questions asked, two triers apply bal of probs

· must be unanimous person is unbiased

· if not unanimous, person does not get on jury

· as soon as first juror  picked, this person replaces one of triers & that trier goes back into the pool – rotation continues [Some provinces say that two original triers stay until have two jurors, then both triers go back into the pool]. 
· ( & Crown basically have to accept findings of triers

· can use peremptory challenges if have any left, but then are usurping function of trier so that is politically risky
6.
Reducing the Size of the Jury – s. 644

· size of jury can be reduced to 10 or 11

· result still must be unanimous

· below 10 jurors is a mistrial

R. v. Piche (1997), 86 B.C.A.C. 188, 113 CCC (3d) 149

Accused tried by 11 member jury.  Original jury 12 members.  1 juror was not available at start of voir dire, b/c family illness in another provincial & properly discharged.  Initially, TJ intended to select another juror but reconsidered & trial proceeded w/11 jurors. 

Appeal dismissed.  TJ did not err in continuing trial w/11 jurors since CC section in issue provided that, in these circs, # constituted proper jury for all purposes of trial.  Absent juror discharged in course of trial; trial began when accused placed in charge of jury. 

R. v. Chambers (1990), 59 CCC (3d) 321, 80 C.R. (3d) 235 (S.C.C)

Juror discharged when fell ill w/out hearing.  Appeal allowed.  No absolute right to be present at hearing of dismissal of juror but ( not to be lightly deprived of right to be tried by jury of 12.  Full formal hearing not required.  

7.
Replacing Jurors – s. 644(1.1)


- can replace jurors before first evidence heard, but not after

R. v. Paterson (1998), 102 B.C.A.C. 200, 122 CCC (3d) 254

Shortly after selection, 1 juror asked to be excused.  Rather than delay trial by calling new panel, J ordered juror selected from existing panel.  Manner of replacement of juror did not impact unfairly on ('s right to fair trial or any other rights.  

R. v. Ladouceur (1998), 108 O.A.C. 321, 124 CCC (3d) 269

642(1) permits resort to alternate jurors to replace juror who has been excused prior to ( being put in charge of juror.  

8.
Alternate Jurors – s. 631(2.1). 642.1

· new amendments

· J has discretion to pick up to 2 alternates

· they are picked in case something happens to one of other 12 before evidence is heard, alternates drop off once the trial starts

· doesn’t provide for alternate jurors who sit through trial, hear evidence, & replace juror who can’t continue (like in US)

· does not assist during course of trial when juror ceases to be available

D.
Different Judge May Preside at Trial – s. 626.1

· J before whom accused is tried may or may not be same J who presided over jury selection

E.
The Absconding Accused – s.475

· s. 475: equivalent provision for trials to s. 544(1) for preliminary inquiries

· absconding is more than not being there

· onus on Crown to establish flight

· once trial starts (once Crown begins to call evidence), trial can continue all way through sentencing in absence of ( - A is deemed to have waived his right to be there.
· but, carrying on is not mandatory; some judges will say this is a mistrial & will continue when accused is picked up

· if ( acquitted, can still be charged w/breach of bail

R. v. Garofoli (1988), 41 CCC (3d) 97, 64 CR (3d) 161 (OntCA), rev other grounds (1990), 60 CCC (3d) 161, 80 CR (3d) 317 (SCC)

· “Abscond” implies ( voluntarily absents self to impede/frustrate trial or avoid its consequences.

F.
Order of Opening Addresses

· relates more to jury trials than non-jury trials, but nothing says counsel can’t make opening statements in cases by J alone

· especially true in novel or complex cases

· traditional rule: Crown opens to jury before Crown begins to call evidence

· ( opens case after completion of Crown case if ( is going to call evidence

· in some cases the above is varied by J to allow ( to present opening statement after Crown’s opening address, but before Crown begins to call evidence, but this is a rarity - this often happens in long, high profile cases (Murrin, Ertmoed)

· opening address offers opportunity to tell jury outline of case, broad sense of what evidence is going to be called
· don’t mention contentious evidence in opening address b/c may be excluded & mentioning it in the opening may lead to a mistrial
· this can be avoided by determining admissibility of evidence in voir dire before jury selection


R. v. Morgan (1997), 125 CCC (3d) 478 (Ont.Ct.(G.D.)


R. v. Murrin, 1999 BCSC 2094, [1999] B.C.J. No. 3129 (QL)

· ct let defence counsel make opening address after Crown but before Crown introduced evidence b/c trial v. lengthy

G.
Order of Closing Addresses – s. 651

· rules wrt closing arguments that pertain only to jury trials

· if no evidence is called Crown goes first

· if these is defence evidence (even if only called by one of several co-accuseds), then Crown goes last

· in a jury trial there is no right of reply

· these rules flexible if case is heard by J alone

· e.g. Crown may be allowed right of reply

· if there is more than one accused, they address in order listed on indictment

· this is subject to judicial discretion on application by (
R. v. Rose (1998), 129 CCC (3d) 449, 20 C.R. (5th) 256 (SCC) 

· If ( calls evidence, addresses first. If no ( evidence, Crown addresses first.

H.
Written Jury Instructions

· certain things have to be covered in jury instructions

· some judges now drafting instructions through course of trial & showing charge to counsel before actually issuing charge to jury

· then will have pre-charge conference

· this avoids trying to correct mistake once jury has heard it

· J can also give jury a written copy of charge that has been read out


R. v. Ménard (1998), 125 CCC (3d) 416, 16 C.R. (5th) 226 (SCC)

· J will vet charge to jury through counsel during trial.

I.

Unanimity

· jury trial verdicts must be unanimous for guilty or not guilty, count by count

· if jury cannot read unanimous verdict, there is a mistrial
· subject to Crown discretion, there may be re-trial

· exhortation: court tells jury to try to come to decision

R. v. M.(G.L.) (1999), 138 CCC (3d) 383, 27 C.R. (5th) 76 (B.C.C.A)

Jurors don’t have to be unanimous in finding of facts or evidentiary routes followed to reach verdict.  Only have to be unanimous re essential ingredients of offence, not facts establishing it.

J.
Objections to Charge

· failure to object to charge is taken into account by CA, but is not determinative

· pre-charge conferences w/both parties limit amount of objections

K.
Polling The Jury

· when jury comes back, counsel can ask to poll jury

· normal rendering of jury verdict is jury sends note to J, court re-assembled, foreperson reads verdict, jurors stand to affirm

· polling jury is done one person at a time

R. v. Burke (2002), 164 CCC (3d) 385, 213 D.L.R. (4th) 234 (SCC)

· foreperson coughed during reading of verdict, jury convicted, but J misheard not guilty, later J tried to correct record

· at SCC said can sometimes correct record, but in this case too much time passed

· jury had gone out into community & discussed case w/people, etc

· in Ont & BC(?) now gone to system where note passed to J before jury reads verdict so J knows what’s coming

· attempt to prevent Burke situation

L.
Disclosure of Jury Proceedings - s. 649

· s. 649: offence for juror to tell what happened during deliberation, offence for person to solicit from juror what happened

· rule applies to criminal & civil cases

R. v. Pan; Sawyer (2001), 155 CCC (3d) 97, 43 C.R. (5th) 203 (SCC)

Statements, opinions, args, & votes by jurors in deliberations inadmissible in any legal proceedings.  Jurors may not testify about the effect of anything on them or on the other jurors.  Facts, statements or events extrinsic to deliberation process that may have tainted the verdict are admissible. 

Part XI:  Res Judicata etc.
A.
Available Pleas – ss. 606, 607

· s. 606: sets out what pleas can be entered:

· guilty

· not guilty

· autrefois acquit

· autrefois convict

· pardon

· autrefois relates to double jeopardy plea – I have already been tried on this charge

· pardon  similar to autrefois – can be pardoned by Crown before trial

· trial J will determine validity of special plea s.607(3)

· if accepted, trial over

· if rejected, ( given an opportunity to plead again

· rejection is matter of law, so can be considered on appeal

· if ( pleads guilty, loses right to appeal

· s. 606(1.1) ensures voluntarily guilty plea, admits all material elements offence, understands plea bargain not binding on J

· particularly true w.r.t. unrepresented (
· great weight attached to sentencing submission by counsel, but not binding if J thinks inappropriate

· if J disinclined to accept submission, some case law says that the J should let counsel know they can present additional evidence that may help J understand why joint submission reached

· innocent ( saying wants to plead guilty just b/c doesn’t want family to go thru trial does not qualify as voluntary 

· lawyer cannot continue to act for client who is not guilty but wants to plead guilty anyway

· this would be deception on ct

606(4) Crown can accept plea to lesser charge

1.
Where Charge is Withdrawn After Plea

· double jeopardy does not apply where charge withdrawn after plea, autrefois pleas not allowed if charge withdrawn, R can lay the charge again.
R. v. Selhi (1985), 18 CCC (3d) 131, 38 Sask. R. 90 (C.A.), affirmed [1990] 1 S.C.R. 277, 53 CCC (3d) 576 

Can’t plead autrefois b/c crown withdrew first.
R. v. Maramba (1995), 104 CCC (3d) 85, 42 C.R. (4th) 177 (Ont.C.A.)

Withdrawal by Crown of information b/c statute barred is not an acquittal, so can’t support autrefois acquit.  Crown may lay new info.

2.
Where Charge is Quashed After Plea

· where charge quashed after plea, this is equivalent  to acquittal

· autrefois pleas are allowed where charge quashed after plea


Moore, supra
3.
Where Crown Stays Proceedings - s. 579

· double jeopardy does not attach to a Crown stay

· autrefois pleas are not allowed if Crown has stayed proceedings
· Must recommence w/in a year, else deem that the proceedings never started. 
R. v. Tateham (1982), 70 CCC (2d) 565 (BCCA)

· A stay of proceedings is not a final determination of the matter leading to a plea of autrefois acquit.

4.
Where The Court Stays Proceedings

· double jeopardy attaches to a judicial stay

· autrefois pleas are allowed if there has been a judicial stay
· For crown to reopen must seek appeal of the judicial stay.
R. v. Jewitt (1985), 21 CCC (3d) 7, 47 C.R. (3d) 193 (SCC) 

· Judicial stay equals an acquittal w.r.t. autrefois pleas.

B.
The Kienapple Rule

· rule to prevent Crown from piling on convictions for different offences that amount to same thing

· this is not a plea, but a legal doctrine that comes into operation after verdict on the individual charges.
· if the argument succeeds b/c ( convicted at this or other trial of what amounts to same offence, remedy is judicial stay of proceedings

· rule against improper multiple convictions (eg impaired driving & driving w/a blood alcohol over .08)
· in Kieneapple question was whether ( could be convicted of rape & statutory rape of same complainant ( SCC said no, same offence

· if Kieneapple rule found to apply, Crown can choose which offence they want registered 

· test: are elements of offences same?

· if so, Kieneapple applies

· if there are different ingredients to offences, rule does not apply

· Kieneapple not triggered unless multiple convictions

· jury never hears about this rule

· jury will decide on both e.g. tax evasion & filing a false return

· if guilt decided on both, ( raises Kieneapple before J

· rule prevents multiple convictions from being entered on record, not from being decided by jury

· On appeal if greater charge dismissed court can find guilt on lesser charge, no new trial required.

R. v. Prince, [1987] 1 W.W.R. 1, 30 CCC (3d) 35 (SCC)

Rule against multiple convictions only applies if offences arise from same transaction.  Must also be adequate relationship between offences themselves.  Single act can involve 2 or more offences bearing little connection.  There must be no additional or distinguishing element.  And rule subject to manifestation of legislative intent to increase punishment if 2 or more offences overlap. 

R. v. P.(D.W.) (1989), 49 CCC (3d) 417, 70 C.R. (3d) 315 (SCC)

Multiple charges for the same act, court consider guilt w/o considering Kienapple, & enter conviction most serious charge found guilty of. 

R. v. Cormier (2000), 229 N.B.R. (2d) 215, 148 CCC (3d) 172 (C.A.)

· charged w/selling contraband & possession of proceeds of crime

· Kieneapple defence did not apply; court held these were different offences

C.
Issue Estoppel

· rule that operates to stop Crown from re-litigating issue already decided in accused’s favour
· usually a factual issue that the Crown has failed to establish.
· exception: where verdict obtained by fraud, A cannot rely on issue estoppel.
· exception to exception: Crown not allowed to rely on fraud exception by calling evidence available at first trial ( in Grdic the R had not put forward all available evidence, so issue estoppel rule still applied

· issue estoppel does not apply to interlocutory rulings such as evidentiary rulings b/c such rulings cannot be appealed & such rulings not integral to final decision – accused can still win even if evidence admitted.
· Issue estoppel applies on a subsequent trial for a different trial, obviously when have a new trial you can call additional evidence that was not available at the first trial. Is a requirement of issue estoppel that the matter must have been finally resolved, and if have another trial then it was not finally resolved. 
R. v. Grdic, [1985] 4 W.W.R. 437, 19 CCC (3d) 289 (SCC)

· charged w/drinking & driving, police officer testified

· defence “I was stopped but not at time & place that officer testified to”

· reasonable doubt raised, ( acquitted

· ( charged w/perjury, Crown wanted to call evidence ( there at that time & place

· SCC held Crown could not do this b/c of issue estoppel rule
· factual issue, so issue estoppel applies

R. v. Van Den Meerssche (1989), 53 CCC (3d) 449 (BCCA)

· in execution of search warrant, found stolen property & drugs

· Prov crown proceeds first on stolen property: evidence excluded on Charter argument, acquitted

· Fed crown then proceeded on drug charges

· ( counsel says that issue estoppel due to invalid warrant

· J, CA says evidentiary ruling not subject to issue estoppel

· Crown can re-litigate & J can re-decide

· inappropriate to apply rule against Crown where Crown had no opportunity to challenge it, and there is no challenge for evidentiary rulings. 
Part XII:  “No”& “Insufficient” Evidence Motions

· Insufficient evidence motion ( made at end of R calling evidence and is the closing submissions for the A. 
· Crown calls evidence, counsel asks to excuse jury
· to be decided as a question of law by J only

· counsel asking TJ to find there is no evidence on charge so that trial should not continue

A.
Reserving Right to Call Evidence

· Must be clear that you are making a no evidence motion, and that plan to present a defence if the motion fails. 

· if motion fails, trial proceeds & defence counsel still has opportunity to decide whether to call evidence

· reserve right to call evidence in case motion fails

R. v. Morabito (1949), 93 CCC 251, 7 C.R. 88 (SCC)

At close of Crown case, (, before election to call/not call evidence, moved to dismiss for lack of "sufficient evidence which could legally & properly support conviction".  TJ dismissed charge b/c of reasonable doubt arising on evidence of Crown.  Majority CA upheld.

SCC:  TJ having same power as to acquitting or convicting as jury & no more, could only have decided whether or not there was evidence upon which jury might convict.  Question of reasonable doubt did not arise at that stage. In light of the evidence Crown submitted, case should not have been withdrawn from jury nor could it have been submitted to jury until it was known evidence had been completed. 

B.
Test for “No” Evidence

· test: is there enough evidence tendered so that a properly instructed jury could convict

· eg if Crown has weak identification evidence, that matter is going to be decided at end of trial, but if Crown has failed to call evidence on an essential element of the charge, the motion will succeed & the charge is dismissed
· If multiple counts go count by count in assessing no evidence. 
R. v. Russell (2001), 157 CCC (3d) 1, 44 C.R. (5th) (SCC)

Prelim J’s decision re sufficiency entitled to great deference on review.

R. v. Arcuri (2001), 157 CCC (3d) 21, 44 C.R. (5th) 213 (SCC)

Q for prelim J is whether there is any evidence on which properly instructed jury could convict, even if ( calls exculpatory evidence.

C.
Partial Directed Verdict

· partial no evidence motion - saying Crown has some evidence w.r.t. one aspect of this charge, but not w.r.t. others e.g. first degree murder, say is some evidence of murder, but none of premeditation

· lesser degree offences subsumed in other offence

· eg first degree murder includes second degree murder, manslaughter, assault, etc

· jury can convict on charges laid or on any included offences

· whenever there are included offences, these is an opportunity for partial directed verdict

· if this motion is decided Crown cannot go back & fill gap
· Charter, s. 7: case to meet principle ( obligation is on Crown to bring a case to meet, if not accused gets benefit

R. v. Titus (1983), 2 CCC (3d) 321, 33 C.R. (3d) 17 (SCC)

· J can grant no evidence motion & can direct jury only in regards to first degree murder, trial continues on charge of second degree murder

R. v. Cruz (1995), 66 B.C.A.C. 28, 102 CCC (3d) 183

Accused appealed conviction for 2nd degree murder.  The only issue was intent.  TJ dismissed motion for directed verdict.  Accused then argued that the evidence w.r.t. motive and bad character was inadmissible for certain purposes and the limited purpose for which it was available was not adequately explained to jury. 

Held: Could not be said TJ erred in deciding impugned evidence probative of motive.  Stronger warning of limited use should have been given, but no reasonable possibility jury would have reached any other verdict, even if stronger warning given. 

D.
Multiple Accused

· no evidence motion should be decided on an accused by accused basis

· Crown pushes for Cruz rule – allow case to continue for all accuseds

· usually in murder cases

· less likely in drug prosecutions

· this is open to Charter argument on case to meet principle

R. v. Kim; Poy, [1930] 2 W.W.R. 441, 53 CCC 252 (BCCA)

Appellants had 44 tins of opium, & while I think should be dealt with more severely than ordinary case of possession for own use or very small quantities, not as heinous as was case against Lim Gim. court intended to use powers or interfere w/sentences in interests of uniformity, & I think if we were not to increase sentences such uniformity would not be had & justice would not be done.

R. v. Vander-Beek & Albright (1970), 2 CCC (2d) 45, 12 C.R.N.S. 168 (SCC)

Appeal dismissed.  Circumstances given in evidence of 3 accused such that some explanation by appellants called for.  2 Appellants said nothing while 3rd accused offered explanation.  Any ruling by magistrate that there was no evidence upon which he might convict was erroneous in law.  Under s. 4(1) of Canada Evidence Act, accused person competent witness whether charged solely or jointly w/another witness. 

Cruz, supra
· law to effect that if you have a multiple accused situation & case is going to carry on in respect to one accused, J has discretion to allow case to continue for other accused as well.
E.
Procedure with a Jury

· if multiple counts, deal w/each no evidence motion separately for each count.
· may be decided that trial will continue on count 1, but not on count 2

· J will direct jury on this

R. v. Rowbotham & Roblin (1994), 90 CCC (3d) 449, 30 C.R. (4th) 141 (SCC)

TJ directed jury to return verdict of not guilty.  Despite instructions, jury very reluctant to enter verdict of not guilty.  At issue was whether procedure respecting directed verdicts should be modified. 

Held: Procedure should be modified so TJ no longer be required to direct jury to return verdict of not guilty.  Instead, TJ should withdraw case from jury & enter acquittal. 

F.
What if “No” Evidence Motion Wrongly Refused?

· if evidence in transcript of trial supports jury’s finding, too late to complain about no evidence motion
· waiver of that ground of appeal
· if defence feels very strongly about it should not call evidence on that fact, then appeal

· only bring motion when Crown has completely rested case (after cross-exams)


R. v. Boyer, [1969] 1 CCC 106, 4 C.R.N.S. 127 (BCCA)

· if J wrong on no evidence motion & does not grant it & (calls evidence to fill gap & convicted, too late to go back

Part XIII:  Sentencing

A.
Changes in Law Before Sentence Imposed
· seq level0 \h \r0 

seq level1 \h \r0 

seq level2 \h \r0 

seq level3 \h \r0 

seq level4 \h \r0 

seq level5 \h \r0 

seq level6 \h \r0 

seq level7 \h \r0 b/c parliament fairly proactive w.r.t. criminal law, especially w.r.t. sentencing, should always check for updates to guidelines.
· in general sentencing process relatively fluid

· J will call for submissions for counsel

· Court is always interested in range set by CA for particular offence –  usually fairly broad

· b/c CA often sets range, may vary between provinces

· counsel will want to find cases which deal w/same offence, similar circs, similar ( 
· defence will often cite low ball cases, while Crown will rely on high ball cases

· if sentence w/in appropriate range CA is unlikely to interfere

R. v. Dunn (1995), 95 CCC 289, 35 C.R. (4th) 247 (SCC)

· based on provision of Interpretation Act & Charter s. 11(i)

· ( is to have least onerous sentence available at time of sentencing

· if law has changed to impose more or less onerous sentence, ( should have benefit whatever least onerous sentence is

B.
Proof of Disputed Facts – s. 724(3)

· degree of ( involvement will often be influential in sentencing

· while a trial J alone will know what was used to find guilt, if there is a jury J will not know

· if J can isolate what jury must have depended on to find guilt, facts will be used by court for purpose of sentencing e.g. manslaughter which had indicia making it close to murder will lead to harsher sentence

· when ( pleads guilty, only pleading to essential elements of offence

· any aggravating factors for use of sentencing will need to be proven by Crown BARD.
R. v. Gardiner (1982), 68 CCC (2d) 477, 30 C.R. (3d) 289 (SCC)

· if Crown taking position w.r.t. facts A should be dealt w/more severely, Crown will have to prove facts beyond reasonable doubt

C.
Jury Trials – Role of Trial Judge – s. 724(2)

Jury just says “guilty”, it is up to J to decide what facts are that would otherwise affect sentencing.   
R. v. Tempelaar, [1995] 1 S.C.R.760, 37 C.R. (4th) 91

· J must make up mind to facts for purpose of sentencing

R. v. Cooney (1995), 80 O.A.C. 89, 98 CCC (3d) 196

· by reason of guilty verdict for manslaughter, clear Crown didn’t prove case for murder

· therefore jury believed in lesser degree of involvement

· this lesser degree of involvement will inform sentence

D.
Purpose & Principles of Sentencing – ss. 728 – 718.2

· Parliament sets out principles of sentencing in ss. 718-718.2

· overarching principles are protection/safety of public, deterrence, & rehabilitation

· deterrence operates at two levels:

· aimed at deterring this A from this type of conduct

· general deterrence – sending message to community as a whole. Regularly relevant w.r.t. violent crimes, sexual assault, narcotics

· J must balance different principles to determine appropriate sentence for particular (
· In terms of cases which may be against A, defence counsel must look to subtle nuances in order to distinguish and to convince a court that a particular principle of sentencing is more important in respect of this (
· ct looks to the circumstances of the offender
· gravity of crime not only in criminal law generally, but also w.r.t. this particular offence i.e. was it a bad assault or a minor one?
· will also look at post-offence attitude of ( (remorse), making of restitution for property damage

· early guilty plea will also often be mitigating factor – case law indicates some credit may be given to ( who pleads guilty, but if ( doesn’t plead guilty, this will not be a factor against him in sentencing

· other criminal offences will also be considered, especially for related crimes

· Court uses a step-up principle in which if ( re-offends, sentence will be more onerous

· personal circumstances always critical – position w/in community, age, lifestyle factors (substance abuse).
· time spent in custody also considered (time spent prior to imposition of sentence, known as dead time)
· judicial discretion, but general rule is to double dead time & subtract from whatever J would normally impose

· defence counsel will often try to get offenders to change behaviour prior to sentencing (e.g. rehab)

E.
Aboriginal Offenders – s.718.2(e)

· codified principle - court directed to consider sanctions other than prison, especially for aboriginals. 

· ct directed to explore different options that are available (community programs, sentencing circles, etc.).
R. v. Gladue (1999), 133 CCC (3d) 385, 171 D.L.R. (4th) 385 (SCC)

Pursuant to s. 718.2(e), diff considerations had to be taken into account when sentencing aboriginal offender.  S. 718.2(e) applied to all aboriginal offenders wherever they resided i.e. on or off reserve.  
Sentencing J must take judicial notice of aboriginal circumstances. 

R. v. Wells (2000), 141 CCC (3d) 368, 30 C.R. (5th) 254 (SCC)

Where offence violent & serious, & denunciation/deterrence dominate, appropriate sentence often will not differ between aboriginal and non aboriginal offenders. 
F.
Accused Entitled to Address Court – s. 726

· failure to give A an opportunity to speak doesn’t nullify proceedings

· it is a rare case that defence counsel actually want A to speak

G.
Notice of Greater Punishment – s. 727

· This section applies anytime Crown looking to obtain enhanced sentence due to prior conviction.
· s. 255 impaired driving is a good example of when Crown might seek a more onerous sentence

· when seeking this, Crown must serve notice of greater punishment to defence

· even if notice has been served Crown doesn’t necessarily have to rely on it, therefore often used in plea bargain
· Crown agrees not to seek a higher sentence in exchange for a guilty plea

H.
Pre-Sentence Reports – s. 721

· prepared by probation officers - bring forward A’s criminal history, age, employment, etc

· J will often ask for this report when dealing w/first-time offender

· copies must be provided to Crown & defence before sentencing & defence will often get A go over to ensure no errors, etc

· facts included here will also be facts Crown must prove beyond a reasonable doubt if relying on as aggravating factors (Gardiner)

I.

Victim Impact Statements – s. 722

· brought in a number of years ago to allow victims a greater role in sentencing process

J.
Victim Fine Surcharge – s. 737

· $35 charge goes into a pool for victim programs, etc.

· can be waived by J

K.
Dead Time – s. 719(3)

Refers to time already served in custody removed from final sentence. Almost always taken into account, but at J’s discretion. Usually on x2 basis. So if J felt should get 10 yrs & A did 1 yr awaiting trial, sentence 8 years. 10-2=8.  W/life sentence  has no effect, but will reduce time at which A can seek parole, but no x2 multiplier used when calculating the parole eligibility time. i.e. 25 yrs to life. Already spent 3 yrs awaiting trial can seek parole in 22 yrs.

L.
Sentencing Options

· way in which our law operates, absent any mandatory minimums, Code sets maximum
· applies to both indictable offences & summary conviction offences

1.
Alternative Measures - ss 717 - 717.4

· diversion: person diverted from court system & dealt w/in another way

2.
Absolute/Conditional Discharge - s. 730

· if convicted & no minimum or maximum is less than 14 years, court can impose a discharge
· deemed not to have a record, but have been convicted

· absolute discharge takes effect immediately

· conditional discharge means ( is essentially bound by probation order under ( can satisfy conditions
· if ( breaches terms before discharge becomes absolute, ( can be brought back for new sentencing

3.
Suspended Sentence/Probation - ss 731 - 733.1

· suspends passing of sentencing & places person on probation (non-custodial)

· if fulfills probation requirements, then over

· difference between this & discharge is that will have a criminal record

· ability of J to vary terms of probation order to decrease period, i.e. terminate probation order earlier due to good behaviour

· there are limitations

· probation can’t be more than 3 years (s. 732.2(2)).
· can only be added on to a sentence of 2 years less a day (s. 731(1)(b)).
· offence of breach of probation can be re-sentenced for original crime, charged for breach of probation, & also can be for crime which gives rise to breach

4.
Conditional Sentence of Imprisonment - ss 742 - 742.7

· if J decides appropriate sentence is 2 years less a day or less than that, J can allow sentence to be served conditionally (non-custodial), but still viewed as a jail sentence.
· often in form of house arrest (can only leave to work, see lawyer or doc. etc).

· early case law indicated that conditional sentence should only be imposed for certain offences, but this has not been upheld
· No probation after conditional sentence in BC

R. v. Proulx (2000), 140 CCC (3d) 449, 30 C.R. (5th) 1 (SCC)

Conditional sentence may be imposed even if aggravating circs, but need for denunciation/deterrence increases.  

5.
Fines – ss. 734 - 737

· for indictable offences, unless expressly stipulated in specialized statute, there is no maximum fine that can be imposed. 
· designed to remove profits of crime

· ct wants to impose punishment, but jail is not appropriate
· this is often indicated in case law
· $2K for summary, $25K for corporations. If don’t pay go to jail, “default time”

6.
Fine + Probation - ss 731(1), 734(1)

· can impose prison & fine or probation & fine or prison & probation, but not all three (the “or” in s.731(1)(b)).
· if imposing jail & probation, probation order comes into effect on release from institution.
7.
Imprisonment

· look to maximum imprisonment provided for in statute

· default provision for summary conviction is 6 months, so if Code is silent, this is maximum

· 2 years less a day known as provincial time b/c anything less than 2 years served in provincial jail, not federal penitentiary

· anything 2 years or more will be served in federal system ( can be moved anywhere available w/in prison system

· consecutive/concurrent: court can order sentence served consecutively or concurrently

· in order for sentence to be consecutive, must be so ordered by J, if J does not specify, will be concurrent

· if dealing w/a number of offences committed on & about same time, will often be concurrent 
· intermittent: this provision allows court to structure sentence so that it can be served in pieces.
· used if custodial sentence is appropriate, but don’t want individual to lose job

· during time individual is not in custody, will often be on probation & breach will lead to re-sentencing

· one of things which is up in air & divergence in case law is whether court can add probation period to intermittent sentence i.e. can J sentence individual to serve sentence intermittently & then, once jail time completed, have them on probation

a.
Federal vs. provincial Time ( 2 yrs. less a day prov. 2 yrs or more fed

b.
Imprisonment + Fine - s. 734(1)

c.
Imprisonment + Probation - s. 731(1)

d.
Consecutive/Concurrent Sentences - s. 718.3(4)

Concurrent run at same time (default position), consecutive are one after other. No consecutive life sentences in Canada. 
e.
Intermittent Sentences - s. 732 (Weekends

f.
Setting parole ineligibility period - s. 743.6. If imprisoned for 2+ years, then court can say that not eligible for parole until the lesser of ½ of the prison term or 10 years (s.743.6(1)). 

If 2nd degree murder usually 10yrs to life, J could say 15yrs to life ( not sure of which provision gives the power to do this. 
M.
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· refers to community based sentencing for aboriginals.
· means by which community & other have input into the sentence

· this type of sentence may be vastly different from community to community

· meant to advance rehabilitation of A; also puts responsibility on community

· not codified, has simply developed over time

R. v. Morin, [1995] 9 W.W.R. 696, 101 CCC (3) 124 (Sask.C.A.)

Crown appealed sentence combination of imprisonment & electronic monitoring for 18 months plus probation 18 months.  Main ground of appeal was that sentence not fit b/c J failed to properly consider seriousness of offence, prior criminal record, deterrent aspect of sentencing & need to protect public.  Secondary ground of appeal was that erred in law in holding sentencing circle.  J held only criteria necessary to justify sentencing circle was an "indication from the A that he wished to change life-style" & the "existence of a community which appeared interested in helping A change his lifestyle". A spent 226 days in pretrial custody.  34 priors, some for unusually violent offences & breach of probation & of recognizance.  
Pre-sentence report indicated remorseful but manipulative, persuasive & needing control.  Long record of defiance of conditions & authority.  During proceedings below said nothing of plans to reform or rehabilitate himself except for a general promise to do better. 

Appeal allowed & 15 months imposed in addition to time served.  Good reason to doubt sincerity of accused's wish to take necessary steps to rehabilitate himself.  A left the impression that he was only interested in a lower sentence.  Not suitable for conditional release as a substitute for incarceration.  A had showed that was not capable of benefiting from it.  Sentence contained no provision requiring treatment for alcoholism. 

R. v. John (1995), 66 B.C.A.C. 97, 17 M.V.R. (3d) 251

Appeal by Crown from DUI sentence.  Accused had 6 priors for DUI.  A was an aboriginal, sentencing circle local FN community participated.  Before hearing accused applied to local FN justice committee to be considered for procedure. Attended several meetings where acknowledged responsibility for actions & commenced rehab efforts w/their assistance.  By time of sentencing hearing A completed 30-day residential alcohol treatment.  Sentenced to 90 days imprisonment, 2 yrs probation & 18-month driving prohibition.  Probation major aspect of sentence & included such elements as 80 hrs community service & attend counselling & rehab programs.

Appeal dismissed.  Sentencing J was aware of the need to protect public from repeat DUI & recognized generally accomplished by lengthy incarceration.  Elements of specific & general deterrence also addressed. Though the minimum sentence of 90 days was imposed, the probation significantly restricted A's liberty for an additional 24 days. Crown's submission did not adequately consider restrictive element of length & terms of probationary order in combination w/period of incarceration.  In authorities used by Crown, court imposed period of incarceration w/out probation.  J also extended the minimum period of prohibition from driving.  The sentence was fit & adequately addressed factor of general deterrence.  

N.
Plea Negotiations

· Can operate in a number of ways.
· Not necessarily an agreement on sentencing between defence & Crown.

· Crown may agree to a drop a charge in exchange for a guilty plea, then sentencing is still up in the air

· J does not have to accept, but if 2 experienced counsel make a joint submission, trial J will usually go along w/it

· J have been known to not agree w/what has come out of plea negotiations b/c it is not in best interest of society

· Case law starting to indicate if J is not going to agree, he should lot counsel know so they can make further submissions, etc

· conversations which go on between Crown & defence are not technically privileged, but they are in practice
· If accused pleads guilty will receive lower sentence.

R. v. Nome, 2002 BCCA 468 
Both counsel agreed than an order for 10 years supervision under s.753.1(3)(b) was appropriate w.r.t. long-term offender designation.  To accommodate transition, Crown submitted appellant should be sentenced 1 day jail & 6 months probation, so National Parole Board would have time to set conditions for long-term supervision.  
Sentence of 14 months concurrent was imposed for possessing knife for purpose dangerous to public peace.  Appellant was in custody for 19 months prior to sentencing.  J gave credit for 38 months & sentenced to additional 46 months in prison.  
CA felt sentence not unfit & not due to any error of principle.  Judges can ignore plea negotiations.

R.. v. MacIvor, [2003] NSJ No. 188, 2003 NSCA 60.  

Appeal allowed & jointly recommended sentence imposed.  Judge erred in principle by emphasizing specific & general deterrence to virtual exclusion of other factors.  Further erred in principle by "jumping" the jointly submitted sentence.  Where, as here, jointly submitted sentence is fit, there must be sound reasons for departing from it. 

O.
Dangerous & Long-Term Offenders - ss 753 - 761*

· very complex

· there are currently 3-4 appeals at SCC to determine if there is an appropriate means of imposing long term custody

R. v. Johnson (2001), 158 CCC (3d) 155, 159 B.C.A.C. 255, on appeal to SCC, No. 28945 

If accused found not to be DO on appeal, appellant J can designate him a LTO w/o sending case back to retrial.

Part XIV:  Indictable Appeals
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Criminal Appeal Rules, 1986
· all appeals statute based

· primarily appeals are from conviction, acquittal, or sentence

· these rules govern what goes to CA

· also provide time limitations for filing appeals

· Crown: 30 days from verdict, excluding first day, but if wants to appeal sentence, time is 30 days from sentencing

· Defendant: 30 days from imposition of sentence to appeal conviction or sentence


Indictable always in BCCA first.

B.
Filing & Service of Notice - ss 678, 678.1

· ( can file notice of appeal w/CA registry, registry will notify Crown

· Crown must file & serve ( personally w/in 30 day time limitation

· some mechanisms for extension of time, if get leave for extension from single J of CA

· eg for ( to get legal aid funding for appeal

· ct will be more lenient w/( than w/Crown

· primary thing cts look to in extending time is that party formed intention to appeal w/in 30 day time period

· better to file appeal & abandon it than request more time to file – file notice of abandonment
· Crown regularly declines to appeal b/c waiting for right fact pattern, likely to get CA precedent in its favour

· can prepare notice of appeal in advance of verdict if expecting unwanted result
C.
Appointment of Counsel - s. 684

· if legal aid won’t fund (, can bring application to court s. 684 for app’t of counsel, or can apply funding directly from AG

D.
Bail Pending Appeal  - ss 679, 680

· if ( in custody, having been sentenced to imprisonment, can apply for bail pending appeal

· application before single J of CA, initiated my bail application notice of motion supported by affidavits

· must demonstrate that appeal is not frivolous – at least one relevant point

· ( will not flee or commit another crime

· bail pending appeal is norm in this jurisdiction

· s. 680 CC sets out process for application to vary bail (same as murder bail review)

· bail pending sentence appeal: J has to grant leave, if refuses leave to appeal bail, also refuses leave to appeal sentence

E.
Right of Appellant to Attend - s. 688

· s. 688: not reflective of practice in this jurisdiction

· if ( in custody, will rarely be present for appeal 

· end date, sunset clause: will say bail is going to end at certain date if appeal not heard – bail expiry date (6-8 months)

· prevents person from filing appeal, getting out on bail then doing nothing to advance appeal

· require that ( will surrender into custody on date that appeal is being heard

· if haven’t surrendered, court will not hear appeal b/c ( is in breach of bail
· same conditions apply to bail pending appeal – sureties, etc
F.
Sentence Appeals
· sentence appeals:

· principal issue: “fitness”

· CA is responsible for determining whether sentence imposed by trial J is fit – this can be a broad range

· CA not trying to decide whether they would have imposed that exact same sentence

· Precedential value of previous cases – better to have case from CA where appeal allowed & sentence set by them – shows what CA thinks most appropriate, not what is high end or low end

1.
By Accused - s. 675(1)(b)

2.
By Crown - s. 676(1)(d)

3.
Powers of court / Fitness - s. 687


R. v. M.(C.A.) (1996), 105 CCC (3d) 327, 46 C.R. (4th) 269 (SCC)

· cts have jurisdiction to vary sentence, but should be sparingly used
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Appeals from Conviction - s. 675

H.
Appeals from Acquittal etc. - s. 676

· appeals from verdicts of not crim resp b/c mental disorder 

· ( appeals conviction on lesser included offence, Crown appeals acquittal on top charge (eg murder, manslaughter)
· On law alone (usually?)

I.

Joining Summary & Indictable Appeals - ss 675(1.1), 676(1.1)

· summary conviction matters go first from PC to SC, then SC to CA

· appeals from SC to CA are q’s of law alone (not q’s of fact, or of mixed fact & law), also requires leave

· if in provincial court trial & have a summary conviction & indictable s. 553 offence

· normally indictable would go straight to CA, summary would go to SC

· old way of doing things was had to file 2 appeals, one to SC one to CA

· parl amended legislation (675(1.1), 676(1.1)) to allow summary matter to go right to CA along w/indictable

· BCCA has said that summary convictions coming to them can only be questions of law; Que CA has said whatever could once go to SC can now also go to CA (mixed fact & law)

· allows broader appeals from summary convictions in Que, if availing selves of ss. 675(1.1), 676(1.1)

· will take an SCC case to determine what is right

· Crown limited to appealing questions of law, but ( can appeal questions of fact, mixed, or law

· but, for ( to succeed on fact appeal, must show palpable or overriding error, wholly unreasonable in circs

· reality in BC on indictable matters, doesn’t matter where trial is held, first level of appeal is CA

· Crown can only go to CA on questions of law from acquittals

· ( can appeal as of right on questions of law, mixed, or fact

· Code says require leave for fact or mixed, but in practice in BC screening mechanism is appeal itself rather than separate leave procedure

· Ont CA has practice of screening – send single J to Kingston pen to screen unrepresented (s

· when Crown appealing judicial stay b/c of delay, s. 676(1)(c) does not contain words limiting appeal to questions of law, may be that can also appeal mixed, fact in these circs
· Question is if summary uses shortcut is it limited to law alone? Law is not yet settled.


R. v. M.(F.) (1999), 127 B.C.A.C. 70, 137 CCC (3d) 436

Combined effect of YOA 27(1.2) & CC s. 675(1.1) is to limit leave to appeal in summary conviction matters to questions of law alone. 


R. v. Thiboutot (1999), 143 CCC (3d) 283 (Que.C.A.)

S. 675(1.1) allows appeal from summary conviction proceedings to be heard by same court that is to dispose of appeal of indictable offence arising out of same facts. 

J.
Respondent's Ability to Raise New Issues

· it is result being appealed, not reasons

· appeal based on something found in reasons, but it is really final order being appealed (no cross appeals in crim cases however, see below)

· respondent on appeal can raise arguments not raised by appellant (Keegstra)

· eg ( arguing that 10(b) Charter breach should have led to exclusion under s. 24(2), but did not, Crown can argue that there was no 10(b) breach & succeed on final order that way
· respondent cannot seek to vary order, only maintain order, unless a cross-appeal is filed

R. v. Keegstra (1995), 98 CCC (3d) 1, 124 D.L.R. (4th) 289 (SCC)

Motion by Crown to quash.  Accused's appeal based on 3 grounds which were all raised in CA.  One ground raised constality of ss. 319(2) & 319(3).  Crown argued SC had no jurisdiction to hear appeal. 

Crown's motion dismissed.  SC had jurisdiction to hear applications for leave to appeal under s. 40 SC Act on any ground questioning constality of Crim Code provision.  Accused did not require leave to appeal on non-constal grounds as these raised in CA & were supportive of order for new trial.  Constal ground, however, precluded order for new trial, if successful.  Accused must seek leave to appeal to raise this ground. 

K.
Powers of the Court - ss 683, 686

1.
Fresh Evidence - s. 683(1)(b),(c),(d)

· limited ability to admit fresh evidence

· was this evidence reasonably available at time of trial

· not determinative to admission of evidence, but important

· not meant to turn appeal into new trial
· if evidence could have affected result of trial, will usually order new trial, unless evidence somehow determinative
2.
Staying Fines, Probation Orders, etc. - s. 683(5),(6)

· if CA stays probation, then refuses appeal, what is effect on probation order

· may be other types of orders made a trial level that are not caught in s. 683

3.
The Unreasonable Verdict - s. 686(1)(a)(i)

Applies to conviction appeals

· if CA of view that verdict is unreasonable or cannot be sustained on evidence, can substitute acquittal for conviction

· no properly instructed jury could have convicted on evidence adduced by Crown

· very difficult burden for ( to meet
· for Crown to get CA conviction where was acquittal, must find not only mistake of law leading to acquittal, but also facts as found by J could only lead to conviction – rare – CA must find all (necessary) findings of fact came out in Crown’s favour at trial

R. v. Biniaris (2000), 143 CCC (3d) 1, 32 C.R. (5th) 1 (SCC)

Appeal by Crown from substituted verdict.  Convicted 2nd degree murder.  Appeal dismissed by BCCA but manslaughter conviction substituted on basis jury's verdict unreasonable & unsupported by evidence.  One J dissented on substituted verdict.  

Appeal allowed, trial verdict restored  Not sufficient for CA to merely take diff view of evidence.  TJ thoroughly canvassed evidence on intention, her charge to jury instructive & fair, & verdict reasonable. 

4.
No Substantial Wrong - s. 686(1)(b)(iii)

· proviso, “chicken clause”, “no harm, no foul”

· conviction appeals only
· if, notwithstanding fact CA found an error, no miscarriage of justice occurred, can uphold conviction, dismiss appeal

R. v. Khan (2001), 160 CCC (3d) 1, 47 C.R. (5th) 348 (SCC)

Appeal from conviction of 1st degree murder.  TJ denied ( counsel's request for mistrial.  

Appeal dismissed.  TJ did not make error of law in refusing to declare mistrial.  Impugned passages at most innuendo & admonition issued sufficient to remedy adverse effect unedited transcripts might have had on jury.  No miscarriage of justice. 

5.
Procedural Irregularities - s. 686(1)(b)(iv)

· technical loss of jurisdiction of trial court which, according to CL, could only be remedied by order for new trial

· can now be cured on appeal - this s. is meant to remedy CL

Khan, supra
6.
Ordering a New Trial on a Crown Appeal - s. 686(4)(b)

· Must be argued in law

· Test to obtain new trial is that verdict would not necessarily be same

· Crown must show evidence should be in & could have had effect

· However, if error is small no new trial, similar to 686 on other side

· Then proceedings stayed

7.
Entering a Conviction on a Crown Appeal - s. 686(4)(b)(ii)

If trial was J alone & crown can show finding of fact can only support conviction, no new trial, just conviction. If jury trial, new trial

R v. Green Eyes (Sask. court of Appeal) Trial says acquit (drugs under apartment door case) Appeal J says drugs in therefore convict

8.
No Limited New Trials

· general rule is that if a new trial is ordered, entire trial must be re-tried

· cannot limit issues to be argued at new trial

· exception for entrapment phase of trial, can just re-do that part

· even evidentiary issues, motions, voir dire issues are not binding on new trial J – all of these must be re-tried
· takes back to point of (’s plea of not guilty

R. v. Thomas (1998), 130 CCC (3d) 225, 21 C.R. (5th) 42 (SCC)

Orders limiting scope of new trial don’t accord w/powers granted to CA’s under s.686. 


R. v. Warsing (1998), 130 CCC (3d) 259, 21 C.R. (5th) 75 (SCC)

Not proper to limit new trial to NCRMD issue.  Restricting (’s right to control defence offends fundamental justice. 

L.
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1.
New Rules for As of Right Appeals

· code contains certain provisions for appeals to SCC

· also s. 40 of Supreme court Act

· eg no mechanism in Crim Code for summary conviction appeals to go from CA to SCC

· indictable matters s. 691, 692, 693

· 2 basic types of appeals to SCC:

· appeals as of right (crim only)

· if dissent in CA on question of law, can be appealed to SCC w/o leave

· if want to cover other issues than dissent, must apply for leave

· appeals w/leave (all civil appeals require leave)

· if no dissent in CA, leave required to appeal to SCC

· used to be appeal as of right for judgment reversing acquittal; now only right to oral leave hearing

You have 60 days after adjournment to apply for leave

Oral hearings possible but rare

SCC can hear sentence appeals, but will only do this if important underlying legal issue such as minimum sentence etc.


Re Puskas; Chatwell (1998), 125 CCC (3d) 433, 16 C.R. (5th) 324 (SCC)

· new leave procedure applies to appeals in system even before changes were enacted
2.
Extensions of Time - In System

· SCC has ability to grant extensions of time, but won’t (Thomas) allow extensions of time to let people back into system to take advantage of new case law.
· can take advantage of change if are already or still in system
This is a policy decision to avoid endless potential appeals


R. v. Thomas, [1990] 1 S.C.R. 713, 75 C.R. (3d) 352

Application for extension of time & leave to appeal conviction for 2nd degree murder.  Accused convicted & conviction upheld on appeal while SCC decision in R. v. Vaillanct reserved. No similar argument raised in his appeal.  Application brought 3 yrs late. 

Application for extension of time denied.  No intention shown to appeal w/in time & delay not adequately explained. 

3.
Appointment of Counsel - s. 694.1

· equivalent of s. 684 for CA

· if judge orders funding, legal aid can reconsider or prosecutor has to fund

4.
Dual Procedure - Supreme court Act, s. 40(1)

· s. 40 can allow cases to go straight from SC to SCC, skipping CA where no appeal mechanism to get case to CA

· parties other than Crown & ( - no right of appeal to CA, so have used s. 40 Supreme court Act to appeal straight to SCC

· eg complainant whose medical records ordered disclosed to (
· parl likely to enact ss. to enable these types of appeals to go to CAs first
· parties’ rights of appeal only triggered by adverse final result, cannot appeal evidentiary rulings along way

Dagenais v. C.B.C. (1994), 94 CCC (3d) 289, 34 C.R. (4th) 269 (SCC) 

· CBC complained about publication ban, but had no leave to appeal b/c they are not crown or ( so had to use s.40


R. v. Mills (2000), 139 CCC (3d) 321, 28 C.R. (5th) 207 (SCC) dealt w/access to complainant’s med records, straight to SCC as above

Part XV:  Summary Conviction Appeals

· ( & Crown stand on equal footing – Crown not restricted to questions of law on appeals to SC

· ss. 816, 830 are 2 different types of appeals
· doesn’t make much practical difference now b/c both go to SC
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Criminal Code, Part XXVII / BCSC Criminal Rules, 1997, Rule 6
B.
Appeals from Conviction or Sentence - ss 813, 822*

You have to file transcript, appeal book & ‘statement’ (not factum)

C.
Costs - ss 826, 827

· appeal court can award costs in summary conviction cases

· not referring to costs awarded as Charter remedy

· costs awarded against Crown if there is evidence Crown  not really interested in (, just establishing point of law

(No cost in indictable appeals)


R. v. King (1986), 26 CCC(3d) 349 (BCCA)

Appeal by accused from dismissal of appeal from conviction for "over .08" contrary to s. 236 of Criminal Code. 

Appeal allowed. Costs denied. In crim matters, costs to be awarded against Crown only in special circs, of which frivolous prosecutions, prosecutions conducted for oblique motives & test cases are examples. No special circs existed in this case. 


R. v. Pang (1994), 95 CCC (3d) 60, 35 C.R. (4th) 371 (Alta.C.A.)

Afternoon prior to trial date, ( counsel received material, & on morning of trial, provided w/witness stmts. TJ learned witness statements had been in Crown's file for several mos; they had lied & said not there when original disclosure application made. TJ ordered costs. Crown then brought application for certiorari on basis PC no juris to make costs orders.  Sufficient PC could award costs, albeit in limited circs.  Effect of Charter then to enlarge grounds on which juris can be exercised to incl Charter infringement.  Summary conviction court in this case court of competent juris w/in meaning of s. 24(1) to award costs against Crown b/c of infringement (’s rights under s. 7. 

D.
Appeals on Law or Jurisdiction - s. 830

Remember in BCCA is on question of law alone

E.
Appeals to court of Appeal - s. 839

Must have leave of court to bring appeal

F.
Supreme court of Cda Appeals - Supreme court Act, s. 40

No right of appeal to SCC for summaries, must use s.40

Part XVI:  Extraordinary Remedies
· CL remedies, regulated by rules of ct

· JRPA governs this type of application when dealing w/matters w/in provincial jurisdiction, has no bearing on crim law < fed

· allow superior court to intervene if there has been jurisdictional error in an inferior court (prov court J, JP)

· not was J right or wrong, but did they have jurisdiction to make decision

· certiorari is order to quash motion made by J outside jurisdiction (can quash search warrant)

· mandamus order to direct J to conduct hearing, doesn’t tell them what to decide (can’t order J to order search warrant)

· orders are somewhat discretionary

· orders are appealable, governed by s. 784 CC

· habeas corpus: writ that requires jail to show they have lawful authority to hold (, if not, person can be released
· not used very often, esp since Charter
REMEMBER, prelim inquiries overturned by certioraris not appeals.
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Criminal Code, Part XXVI / BCSC Criminal Rules, 1997, Rule 4
B.
Judicial Review Procedure Act, R.S.B.C. 1996, Chap. 241, not applicable
C.
Certiorari, Mandamus & Prohibition
1.
Scope of Review


R. v. N., [1980] 1 W.W.R. 68, 10 C.R. (3d) 68 (BCCA)

Child charged w/delinquency in form of 2nd degree murder.  Counsel objected presence in court of relative of victim & news reporter.  Juvenile court J ruled 2 persons should be allowed remain during trial..  SCJ made order of mandamus directing Juvenile court J proceed w/trial in absence said 2 persons. AGBC appealed order.  Appeal answer 2 questions: (1) was remedy of mandamus available in circs; & (2) did Juvenile court J have discretion to permit members of public to attend trial of child charged w/delinquency? 

Appeal allowed.  Remedy of mandamus (or prohibition) not available in circs.  Mandamus available where inferior court declined to exercise jurisdiction conferred on it by law.  Prohibition available where inferior court acted in excess of jurisdiction. Neither remedy available to direct Juvenile court to exercise jurisdiction in particular manner so as to avoid irregularity.  Answer to 2nd question depended on correct interp of s. 12(1) of Juvenile Delinquents Act &, in particular, meaning of "w/o publicity”.  Did not mean trial in camera.  Latter term not used. S. 24 of Act, no child permitted to be present at trial of juvenile, implied adults might be present.  So Juvenile court J had discretion to permit members of public to attend trial of child charged w/delinquency.  
2.
Discretionary Nature of Remedy


Re McNabb & Queen (1986), 33 CCC (3d) 266, 55 C.R. (3d) 369 (BCCA)

Possibility of jurisdictional error not sufficient to override general rule that superior court ought normally to decline to grant prerogative remedy on initial application. 

3.
Not a Substitute for an Appeal - s. 776


No conviction or order is removed by certiorari

4.
Remedial Powers of court - s. 777, 778


Can be used if sentences or fines in excess of statute

5.
Protection Orders - s. 783


No civil proceeding can be taken against J whose order was quashed
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Habeas Corpus
1.
Scope of Review / Availability

Requires a person holding someone to prove that detention is lawful. If lawful detention cannot be established person is released.


R. v. Gamble (1988), 45 CCC (3d) 204, 66 C.R. (3d) 193 (SCC)

In Alta Ct, appellant convicted of 1st degree murder & sentenced to life w/o eligibility for parole for 25 yrs pursuant law which came into effect after crime committed. Leave to appeal to SCC dismissed.  After 10 yrs imprisonment, appellant applied to Ont SC for relief by way of writ of habeas corpus w/writ of certiorari in aid & under s. 24(1).  Alleged her continued detention pursuant to 25 years parole ineligibility violated s. 7 & under s. 24(1) entitled to declaration of eligibility for parole.  Application dismissed. 

Appeal allowed.  When person claimed continuing current violation of liberty interest, duty of cts to consider Charter claim & in context of claim, to consider pre-Charter history to extent explained or contributed to alleged current Charter violation.  Current continuing operation of condition in appellant's sentence infringed her s. 7 liberty interests & this not in accordance w/ principles of fundamental justice.  Fundamental to legal system recognizing rule of law, that accused be tried & sentenced pursuant to laws in force at time of offence. As this not done here, appellant entitled to declaration of eligibility for parole under s. 24(1). 


R. v. Pearson (1992), 77 CCC (3d) 91, 17 C.R. (4th) 74 (SCC)

S. 11(e) guarantees right “not to be denied reasonable bail w/o just cause”.  “Bail” means all forms of judicial interim release.  “Reas” requires bail terms & conditions be reas.  “Just cause”imposes const stds on grounds under which bail granted or refused. 

2.
Further Inquiry or Proceedings - s. 775

E.seq level1 \h \r0 
Appeals - s. 784

Appeal prerog. Writs to BCCA, next step to SCC by s.40 of ct
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