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Works for federal crown.

No casebook, but get Student edition of Tremeear’s 2006 annotated criminal code. 

Reference book: Ewaschuk – Canadian criminal pleadings and practice – looseleaf.

Exam will be in same format as previous years. Two hour exam.

Question 1 will test knowledge of chart at back of handout - Must know how cases flow through the criminal system. 

Closed book exam, you do not get the chart in the exam, but can bring in annotated criminal code not marked up, and can use syllabus.  

8-10 questions on the exam. 

Distinguish between federal and provincial crown. We will focus on federal law. S.91(27) – crim law is under J of federal parliament, unlike USA and OZ. 

If the offence is in the criminal code then will be prosecuted in the provinces by the provincial AG, in BC, the provincial crown. There are some exceptions, but those are the guidelines. If is a provincial summary conviction offence e.g. BC Motor Vehicle Act, that is also prosecuted by provincial AG.

If federal legislation and not CCC, then will generally be done by the federal crown e.g. controlled drug and substance act, ITA, customs act, federal pollution statutes, fishing offences. Fed AG will prosecute outside of main centers, although while actually have resident provincial prosecutors outside large centers, the fed AG has fewer resident crown outside large centers so they will employ local law firms to do the prosecutions e.g. tax / drug prosecutions in Victoria. 

SCC has said that provincial AG can prosecute any federal offence, but budget prevents provincial AG infringing too much in feg AG area, although PG could prosecute the ones it wants to. 

In the territories, there is no provincial AG, territorial ministers of justice do not have AG status, so there the criminal code prosecutions are handled by the federal dept of justice. 

Fed DOJ also does extradition work, so if foreign country wants person returned, the fed AG evaluates the request – will Canada surrender people who may be subject to capital punishment, SCC said that violates the charter, so USA prosecutor had to waive the death penalty (Burns case).

Part I:  The Court Hierarchy


-  Provincial Court of British Columbia

Hears 90% of cases. (Ontario court of justice is equivalent, all other J’s call it provincial court).

Trials for summary convictions and indictable, and prelim enquiries, but no appellate J. 


-  Supreme Court of British Columbia

Have trial and appellate J.

Court of Queens Bench is equivalent. 

Ontario superior court of justice is equivalent. 


-  Court of Appeal for British Columbia

Appeals from Prov. Ct. and from BCSC.

Generally 3 judge panel, sometimes 5.


-  Supreme Court of Canada

Appeals from BCCA, or sometimes from BCSC.

5-9 judges – sit in odd numbers. 

JCPC

Appeals to them abolished in 1930’s for crim, 1949 for civil.


Interpretation Act, R.S.C. 1985, Chap. I-21, s. 34

Interpretation Act, RSC, s.34 - Procedural sections of crim code govern, unless is a conflict with another statute. So sometimes quote criminal code even when prosecuting under another statute e.g. the drug act. 
s.34 also says that assume is a summary conviction unless noted to be indictable in the statute. 

s.133 of the BC Offence act imports the CCC provisions for summary convictions to fill in the gaps. 
A.
The Charging Document

1.
Information


2.
Indictment

Some provisions of the code speak of indictments being preferred. This is not a direct indictment. It is a stage that all indictments go to on the way to trial. The indictment is preferred when the indictment is “lodged before the court” for trial. So this is after the PI and when is the trial is about to start. Once the indictment has become preferred then it is too late to apply for a quashing of the committal on certiorari.  

3.
Direct Indictment – ss 565(2), 577

Information = starting document for 95% of criminal charges. Is the initiating document 

If goes to trial in the BCSC an indictment will be filed which is a pleading which replaces the information.

Direct indictment = AG or dept AG to move a matter directly to BCSC.

In Picton case, initially had information with 14 counts of murder, in Prov. Crt. Had prelim hearing to decide if go to trial. Then write up indictment for BCSC. But now have more victims, so instead of issuing a revised information, just have AG sign an indictment with the revised numbers. 

Clifford Robert Olsen, 11 counts of murder, went directly to BCSC, can skip information. Once indictment is issued, makes no difference if was direct or not. 

Direct indictment is rare. 

But no preliminary hearing if have a direct indictment. May want to bypass prelim inquiry if are concerned with time, witness safety, is a matter of urgent concern (e.g. Air India).

Do not confuse the document “indictment” with indictable offence. Indictable offence is a mode of proceeding with charge, not the physical piece of paper. 

Charges on information can be indictable e.g. murder, and they will be upgraded to be on an indictment after the PI. 

R. v. Benji (2002), 161 C.C.C. (3d) 479, 161 B.C.A.C. 307 (S.C.C.)


R. v. Ewen (2000), 189 Sask.R. 239, 144 C.C.C. (3d) 277 (C.A.)

B.seq level1 \h \r0 
Jurisdictional Boundaries

1.
Summary Conviction Offences (Criminal Code & British Columbia Offences Act)


R. v. Massick (1985), 21 C.C.C. (3d) 128, 47 C.R. (3d) 148 (B.C.C.A.)


R. v. Couture (1978), 40 C.C.C. (2d) 451 (B.C.S.C.)


R. v. Clunas (1992), 70 C.C.C. (3d) 115, 11 C.R. (4th) 238 (S.C.C.)


2.
Indictable Offences


a.
Superior Court Only - ss 469, 471, 473


b.
Absolute Jurisdiction of Provincial Court - s. 553
All of these offences have max prison sentences less than 5 years i.e. 5 years less a day. 11(f) of Charter

c.
Crown Option / Election or Hybrid Offences


d.
Election by Accused - ss 536(2), 554, 565


e.
Re-elections - ss 561, 565


R. v. Nguyen, [2005] B.C.J. No. 892 (QL), [2005] B.C.C.A. 221

All provincial offences are summary conviction offences.

For federal law you have Summary conviction offences and Indictable offences. 

Same as misdemeanour and felony in the USA. 

Can include summary conviction and indictable offences on same information (will still be a valid charge), although later on would have to split (severance) the proceedings. 

Can include federal and provincial offences on one information e.g. pollution matters – may have breached PGL and FGL – this will still be a valid charge.

Indictable offences are of three kinds:

s.469 offences – are required to be tried in BCSC, and presume jury. Can get R to agree to no jury (s.473), then have BCSC judge alone. Murder is the classic s.469 offence, others are treason, alarming her majesty.

s.553 offences – within the absolute J of Prov Ct., are indictable but still tried in Prov Ct. There is no prelim enquiry for these. Include property offences, driving while disqualified, some drug offences. Note that the absolute J of the Prov Ct is not exclusive, these matters can still be heard in the BCSC.
Charter s.11(f) if risk of 5 years prison, then have a right to jury trial. If less than 5 years then parliament can say no jury e.g. marijuana, if less than 3kg, then s.553 offence, and punishment is 5 years, less a day.

Most s.553 offences have 2 year sentence.

So now small drug trafficking cases do not have to have a jury. 

Don’t forget on exam to check is if a s.553 offence, if so the routing is different to other indictable offences. 

Majority of indictable offences are crown option or hybrid offences – can proceed by summary conviction or by indictment. E.g. assault, if R says by indictment then A can choose to have prelim enquiry and jury.

If R forgets to say indictment, then will be summary conviction, error of R goes in favour of A. Then will be a lesser penalty if the A is found guilty. 

Election by the A, and re-election

If not s.469 or s.563, then A can choose mode and method of trial. 

A can choose trial in Prov. Ct., or BCSC with or without jury. 

If the A “elects up”, then will be a prelim inquiry in the Prov. Ct. judge will decide if there is enough evidence for BCSC trial, and if not, then the proceeding is over, the judge discharges. 

Are times when the A can re-elect either up or down. 

Was a case when A elected trial by jury, Prov Ct sends it up after prelim enquiry, then wants to change to no jury, the BCSC judge asks if would like to read election to A, lawyer says no, then on day of trial before judge, says that trial must now be before a jury because A did not hear the reading of the election – BCCA said no, counsel can speak for the client. (Nguyen case – I think).

Counsel can waive formal reading, but must take instructions from client. 


3.seq level2 \h \r0 
Appellate Jurisdiction


a.
Indictable Offences - Part XXI


b.
Summary Conviction Offences - Part XXVII


c.
Provincial Offences

If is an indictable offence, then appeal goes to BCCA regardless of where trial was. 

If is a summary conviction offence (whether provincial or federal), then trial is always in Prov Ct, then appeal to BCSC, then BCCA and SCC. 
s.536 says PI only if R or A requests one. 

You can only go from PI stage to trial stage if there is a committal. Either this committal must come from the judge, or must come from a consent commital. If the A does not ask for a PI, and does not consent, the matter will not just sit in limbo, there will be a deemed consent committal. 
Part II:  Compelling Appearance of Accused in Court
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Except when dealing with corporations, you have to have the A in court in person

If A flees, then may be able to go ahead, but A must be there at the start, even if need to arrest A, which is often the case. 

A.seq level1 \h \r0 

seq level2 \h \r0 
Powers of Arrest
Officer must act within law, else arrest will not be in lawful duty, and A will have the right to resist. 

Arrest = touching with view to detention. 
Mere pronouncing or words is not sufficient, unless the person submits, in which case it will be sufficient. 

Power to arrest has been codified.  

1.
Arrest Without Warrant - ss 494, 495

Arrest can be made under s.494 – the citizens arrest provision. Not advised, you may get hurt or killed. After arrested, are turned over to police. 

s.495 – arrest by peace officer. 

s.495(1)(a) – can arrest without warrant if have reasonable grounds. If the police have reasonable grounds, is a lawful arrest even if is not the right person. 

The police say “reasonable and probable grounds” (RPG’s). That is old language, we no longer say “and probable”, the SCC said it adds nothing to say “and probable”. 

Reasonable likelihood that committed offence is enough, officer does not need evidence BARD, but is not balance of probability only. 

If officer arrests without warrant without grounds, the fact that they were right does not help, it was still an unlawful arrest. 

s.495(2), distinction between indictable and other offences. This section applies to s.553 offences, applies to summary conviction offences, and applies to hybrid offences. 

Before the charter there was no redress for A if s.495(2) was violated, but now under charter we can exclude evidence. 

To determine if arrest is lawful, must pass two stages
1. Did officer subjectively believe there were reasonable grounds.

2. Was the decision to arrest objectively reasonable. 
Common argument is that reasonable grounds did not exist. 

R. v. Asante-Mensah (2003), 174 C.C.C. (3d) 481, 11 C.R. (6th) 1 (S.C.C.)


2.
Arrest With Warrant


a.
Issuance - ss 507, 507.1, 511, 512, 578(1)(b)
Regarding warrants, many CCC sections provide for issuance of warrants.

Warrant in the first instance, to get A to court for the first time. 

Justice of the peace can decide what type of process to use to bring the A before the court. 

If A does not show up, then bench warrant may be issued. 

When A arrested, then has right to be informed of the reason therefore. 

Now and then the police go through the file of warrants, and discard old warrants – s.579, but the charges would have to be stayed by AG first. When a stay is entered, that is the end of it, cannot re-activate unless very special circumstances. 

b.
Execution - ss 29, 511(2)
Arrest warrants are Canada wide, can be executed anywhere in Canada. 


c.
Radius of Return

Police will only bring A in if he is found near where he is wanted, R will not bring A back across the country for petty offence. 
CPIC = Canadian police information centre. That is what is in the police car on their computer. What if A is arrested across the country, R says we do not want to fly A back, then can R later pick up the A when he gets back to town. Some case law says that R loses the right to prosecute. 
But if is a serious charge, A will be bought back to go to trial. 
The radius for return is actually stated in the CPIC computer system. 
Offences must be prosecuted in J in which they are committed. Mostly for practical purposes e.g. where are the witnesses.  
Only rare exceptions, like if major pre-trial publicity in J. Kelly Ellard trial was moved to area where jury would have had less exposure. 
Drug penalties much worse in Saskatchewan than in BC. 


3.seq level2 \h \r0 
Entry to Arrest - ss 529 - 529.5


R. v. Feeney (1997), 115 C.C.C. (3d) 129, 146 D.L.R. (4th) 609 (S.C.C.)

Post charter, SCC said that police cannot enter dwelling unless they have prior judicial approval. But there was no CCC provision for such a warrant, so parliament had to quickly give courts J to issue such a warrant. Known as the Feeny warrant – the type you get when you want to go in to arrest the person hiding inside. 
Before charter, if had grounds to arrest, then could just knock and announce, and then go in. 

If the police know the person is in the house, then must get a warrant. Does not matter whose house it is, cannot come in just because the guy they are after does not own the house. 
Is a hot pursuit exception. 

Also, can go in if there is a domestic assault etc taking place inside, but then they are not going in to arrest, but to act as the public caretaker ( Godoy case – 911 hangup, then police can go in – is a common law power. 
If they have warrant to search, they may be able to arrest, authority goes both ways, the search warrant is not permission to arrest, but they could detain those in the house while they search, and maybe arrest depending on what they find. 

4.
Distinguishing Arrest from Detention - Charter, s. 10

All arrests are detentions, but not all detentions are arrests. 

R. v. Simmons (1988), 45 C.C.C. (3d) 296, 66 C.R. (3d) 297 (S.C.C.)

Customs case, woman on plane from Jamaica, eventually strip searched, arrested, not told of charter rights incl. right to retain counsel until after arrest. Was she detained before formally arrested? SCC said yes, but only if kept longer than the normal customs procedures. But if get special treatment by customs, then you are being detained. 
There are duty counsel numbers, so those arrested can have counsel on the phone immediately. 

Breathalyser – under BOR the SCC said that it is not a detention to be pulled over. Under charter, are detained when asked to provide a sample, but the roadside screening device is not a sample, do not have the right to counsel, but you do before you do the full breathalyser.

R v. Orbanski, 2005 SCJ 37 (SCC)
Distinction between the right of the police to ask you questions, and your duty to reply, must look at the provincial motor vehicle act – no requirement to comply in BC. 
They can ask you about your drinking, and can ask you to take test, but in BC you do not have to answer their questions. 

How does 10(b) of the charter apply to security guards? Depends on what province you are in. Charter applies to state actors, private security guards are not state actors, R v. Buhay, but in Alberta C.A. case R v. Lerke, Charter did apply to security guards. 

When regular citizens act under s.494 they do not have to meet the Charter. 

Guards will often give charter warnings, although not required to do so by the law. 
If private security firm did a public policing function, then they may have to comply with charter. 
5. Investigative Detention

R. v. Mann (2004), 185 C.C.C. (3d) 308, 21 C.R. (6th) 1 (S.C.C.)
SCC said that there is a common law power to investigative detention. Although police do not have grounds to arrest, they can detain for a brief period to make enquiry.
In Mann, 11:45 pm, dec in Winnipeg, told that individual is 21 y/o native male, and get description, police pick up guy within 2 blocks of address who matched the description. Stop him, ask him his name, he gives name that does not match the guy they are looking for. Police pat him down anyway, looking for weapons, find marijuana. SCC did have authority to detain him, and can do a protective search for weapons, but in this case the officer went to far. So if do not have grounds for arrest, may have grounds for investigative detention. 
SCC also said that 10(a) rights are activated, but did not say weather 10(b) rights apply during investigative detention. 

R v Greaves – A was detained for 10 minutes, so the fact that 10(b) rights were triggered, does not mean that they are immediately triggered when are detained for investigation. 
B.seq level1 \h \r0 
Alternatives to Arrest
Other ways to get the A before the court. 

1.
Voluntary Appearance - s. 511(3), (4)

Just agree to appear. 

2.
Summons - ss 507, 507.1, 509, 578(1)(a)

Justice of Pease issues notice that are required to attend on particular date. 

3.
Appearance Notice - ss 496, 497

Issued by police officer in the field. Officer fills it out and it directs the A when to appear. The charge must be in existence when the A appears, so the officer must then go and swear the information before the A appears. 

4.
Service on Corporation - s. 703.2

Code provides for services of summons on corporation – can give it to manager. Do not have to give it to corporate head office. Service to local manager is OK. 
C.
Designation of Counsel of Record – ss 650, 650.01

Defence found it annoying to go to court for trivial matters with the A – A missed work etc. So now lawyer, or the firm’s student, can appear as agent. 

R. v. Golyanik (2003), 173 C.C.C. (3d) 307, 63 O.R. (3d) 276 (S.C.J.)

Decided that you can designate the law firm, do not need the specific lawyer to appear each time.
D.seq level1 \h \r0 
Charter Rights Upon Arrest or Detention
See above. 

R. v. Bartle (1994), 92 C.C.C. (3d) 298, 33 C.R. (4th) 1 (S.C.C.)
Said that there should be 24 hour access to duty counsel. 

Our rights under s.10(b) of the charter are more extensive, and are triggered sooner, than the Miranda rights in the USA. Miranda does not apply to the moment of arrest, only to custodial interrogation. 

R. v. Mann (2004), 185 C.C.C. (3d) 308, 21 C.R. (6th) 1 (S.C.C.)
E.
Release After Arrest (By Police)
Number of mechanisms to process A in way that can detain for just a short time. Inclination to release. Some of these alternatives came from the bail reform act. 

1.
Summons - s. 498(1)(a)


2.
Promise to Appear - s. 498(1)(b) 


3.
By Officer-in-Charge - ss 498(1)(c), (d)


4.
Endorsed Warrant - ss 499, 507(6)

Situation where the officer issuing it can preset the bail, and then if the police get the bail they can release the A. 
F.seq level1 \h \r0 
Laying of Charges

1.
The 24 Hour Rule - ss 503(1)(a),(b)

Deals with arrested A, must bring before JOP as soon as possible, and must be within 24 hours. Could be done on teleconference, or video conference. 
If information not laid in that time, then can still pursue the matter, but must release him after 24 hours. 


R. v. Koszulap (1975), 20 C.C.C. (2d) 193, 27 C.R.N.S. 226 (Ont.C.A.)


2.
Obligation to Receive the Information - s. 504


R. v. Jean Talon Fashion Centre Inc. (1975), 22 C.C.C. (2d) 223, 56 D.L.R. (3d) 296 (Que. S.C.)

Person swearing the information must swear that have reasonable grounds to believe crime occurred, normally done before JOP, but is admin procedure, no discretion by JOP. But JOP has discretion to issue process – can choose the type of process to issue e.g. summonds, warrant etc, or can decide that no process should be issued at all, in which case the information will likely die on the records, like it did when Trudeau pushed a person lightly at a cocktail party. 
If information sworn other than by officer, then AG must be notified – recent amendment. 

3.
Charge Approval in British Columbia and Elsewhere

R decides if should go ahead, police do not decide. 
In Ontario, the police approve the charges. 

The laying of a charge is a serious step – can attract publicity. So in BC the R vets the charges. 

If want to lay a charge, R will tell you to speak to the police, but they do not have statutory authority to do that, they should accept your complaint, and in BC the police do not approve charges. 

There is no statutory delegation of charge approval, that is why different situations in different provinces. 

The provincial R will not proceed unless there is a substantial likelihood of conviction & in the public interest. The federal crown will not proceed unless there is a reasonable likelihood of conviction. But the test is essentially the same, not like one department is more conservative than the other.


R. v. Regan (2002), 161 C.C.C. (3d) 97, 49 C.R. (5th) 1 (S.C.C.)
In British Columbia, Crown counsel must approve charges before the police can lay them, and this Crown approval may require witness interviews, pre-charge.

It's essential that the Crown not engage in pre-charge evidence-gathering. But, as I said, there will be circumstances in which it is appropriate for the Crown to engage in a process of confirming in his or her own mind that the evidence attributed to a witness would, in fact, be given by that witness as part of the determination of whether reasonable grounds exist and whether there's a reasonable likelihood of conviction. 


Proulx v. Quebec (Attorney General) (2001), 159 C.C.C. (3d) 225, 46 C.R. (5th) 1 (S.C.C.) 
Proulx sued the crown because the R acted improperly in approving the charge. 
Crimpro0926


4.
Limitation Periods
If accused agrees then can still prosecute after limitation period over. 


a.
Indictable Offences
No limitation periods generally, but there is one for treason. After expiration, charge cannot be laid. 

This allows A to speak about the crimes he got away with, because limitation period expired – but that is more in the USA, not in Canada. In Canada can lay charge even 25 years after the event. 

So do not confess, even years after, in Canada. 
But there are charter objections that can be raised on the passage of time.


b.
Summary Conviction Offence - s. 786(2)
Six month limitation period.
If is a continuing offence – then it may be viewed as a single offence, and although pollution ongoing, are still liable for pollution going back even up to 5 years. Will have to look at the statute – waste management act etc. Look in the “defences and penalties” section, likely near the end of the statute. If the statute is silent, then the procedures under the CCC apply – this is stated by the Interpretation Act (federal). 

If the breach is continuous, then can lay charge and capture all the breaches. But if offending company shuts down, then must prosecute in 6 months, unless the statute says otherwise. 

c.
Appearance Notice/Promise to Appear - s. 505

Information must be in existence before the person appears. Charge can still be laid, but then must swear the charge and call the A to court again. But eventually will be cut off by the limitation period. 
The limitation period is six months, else will be “sworn out of time”

R. v. Kelly (1998), 112 O.A.C. 55, 128 C.C.C. (3d) 206
Crown went by indictment because summary conviction limitation period expired – in this case it was not an abuse of process (common law doctrine), but this is not a limitation period, and is very fact dependant whether it will be an abuse of process. 

R. v. Morton (1993), 83 C.C.C. (3d) 95, 15 O.R. (3d) 320 (C.A.), affirming (1993), 70 C.C.C. (3d) 244, 7 O.R. (3d) 625 (G.D.)


R. v. Pickles (2004), 184 O.A.C. 78, 237 D.L.R. (4th) 568 (C.A.)

Ontario provincial offence – charged with having built dock without the correct permit. One year limitation period. The offence was “building” the dock without a permit, was charged 13 months after finished construction. Court said that charge was out of time. 
G.seq level1 \h \r0 

seq level2 \h \r0 
Incidental Matters

1.
Searches of Persons and Places

Police have common law power to search without arrest. 
Wide range of searches: could be just a pat down, or could be a strip search, or even have doctor do internal searches (cavity search). The more intrusive the search the more information has to be available justifying the search. 

R. v. Golden (2001), 159 C.C.C. (3d) 159, 47 C.R. (5th) 1 (S.C.C.)


R. v. Caslake (1998), 121 C.C.C. (3d) 97, 13 C.R. (5th) 1 (S.C.C.)
Can search vehicles incidental to arrest, if search reasonably connected to investigation or to the charge to which the search was connected. 

If see drug dealer getting out of car, can search for drugs, but police cannot stop you on an outstanding traffic ticket warrant and then search your vehicle. So the test is reasonable connection in addition to reasonable grounds. 

Police may wait for a while to lay the charge because do not want to blow cover of undercover cop – then may struggle to find proximity of time i.e. want to search car of someone the undercover agent says had drugs a while ago. 

R. v. Mann (2004), 185 C.C.C. (3d) 308, 21 C.R. (6th) 1 (S.C.C.)

Can detain for a short period of time without arresting. The search you can do during this detention is limited to concerns for weapons, and it must be reasonable in the circumstances. 
This was the case where A matches description of robber – pat down, felt soft object in pocket – cannot remove it from pocket, so marijuana not admissible. 

Even the search for weapons may be limited, say shoplifting 80 year old lady – likely has no weapons, so full pat down may be a bit much. 

2.
Fingerprints - ss 501(3), 509(5)

Requires that the person be charged before fingerprints are taken. Well there was a BCCA case that considered this. Once judge said that cannot take prints until charged, another said that you could, and the third judge said that he did not need to decide it. So the matter is unresolved. But most trial judges go on the rule that you must have been charged before prints taken, and so there is no right to fingerprint incidental to arrest.  
When promise to appear, then you may have to give fingerprints and photographing. But if crown decides that will be going on summary conviction, and date for fingerprints has not yet come, then can ask R if can not go for fingerprints. 

Identification of Criminals Act, R.S.C., 1985, Chap. I-1
Applies to indictable offences, but hybrid offences are included in indictable offences for this act. 

R. v. Connors (1998), 121 C.C.C. (3d) 358, 14 C.R. (5th) 200 (B.C.C.A.)
Prints taken post arrest but before laying of charge, R argued that common law allowed the police to take finger prints before charging. 1 judge agreed, 1 judge disagreed, third judge said did not have to decide that decision – so this is unresolved at appellate level. 

R. v. Dore (2002), 166 C.C.C. (3d) 225, 4 C.R. (6th) 81 (Ont.C.A.)
Indictable, then charges withdrawn, fingerprints were already taken, then they are on the system so can be linked to subsequent crimes. Dore says that even if charges withdrawn, you have to actually ask to have the fingerprints removed from the system, do this also if client acquitted. Should write to both the provincial and federal police departments. 

3.
Use of Force - ss 25, 26, 27

Can sometimes use force in the execution of duty. CCC may excuse officers from criminal or civil liability. Are entitled to use even deadly force in the right circumstances. 
More often used in civil litigation, when sue the police for damages. 

These sections do not apply if the arrest itself was unlawful. 

Can also look to these when doing a charter argument – if the police exercise excessive force in arresting individual, then the whole transaction is tainted, and the seized evidence should be excluded. 

No knock entry into a building – this could also be excessive force, could also argue to exclude evidence. 
Part III:  Judicial Interim Release (Bail)
Where person has been arrested, taken into custody, now decide if will release them. Could do bail hearing before JOP via teleconference, but generally just before a judge. Could have a bail court room. In smaller centres judge will deal with in custody matters at start of day, and then proceed with other matters.
A.seq level1 \h \r0 
Forms of Release - s. 515(2)


1.
Undertakings

A can be released on signing an undertaking, promise to return to court on given date. This is the least onerous form of bail. Undertaking may be with or without conditions, judges have lots of discretion regarding conditions. Could be a no contact order, no-go condition that limits which areas A can go to. Could be a no-go for a particular store (shoplifting), druggie street. Then if found in that area, then breach of condition is a separate offence that can be charged with. And bail can be tightened. 
Reporting to a bail supervisor is also a common condition of bail. 


2.
Recognizances

Is a bail document also, but it has potential monetary ramifications for the A and other individuals if the terms are breached. Is a form of conditional contract between the R and the A. If the A breaches the recognisance, then may owe money. 
Judge who hears the bail application will define the amount – there is like a tariff sheet. Judge will specify the amount, the A signs the sheet, and then only has to pay if breach. 
If breach recognisance, then will have bail escheatment proceeding, takes place before the court, presiding judge will decide if there will be any forfeiture, and what amount. 

Judge may say that not all of the bail is forfeited – depends on the quality of the excuse. 

Then the R has a civil judgement in the amount ordered, and uses regular civil judgement collection procedures. May not bother to collect if is a small amount. 

Can have cash put forward for recognisance, but they are rare. But defence council may want to recommend putting cash up, especially if the A does not have a surety. Where cash bail is ordered then escheatment is just a bookkeeping transfer from court to the state. 

R. v. Dodson (2000), 128 O.A.C. 290, 30 C.R. (5th) 282


3.
Sureties

Surety is a person who becomes a surrogate jailor for the A, is responsible for assuring that the A meets his or her court commitments. 
Should not be a surety for your own client. 

In more serious cases judge may want third party to assume responsibility for A meeting court dates. Court has lots of discretion for these, then the A still signs recognisance saying that he will pay if breaches, but also needs another person to sign to indicate that they will meet the commitment. JOP or judge will want to be sure that the surety has assets. 
If the amount is substantial, then can register a lis pendens against the property of the surety. 

The surety has responsibility at law – will have to attend the escheatment proceedings, and will have to explain to the judge what measures were taken to get the A to meet the court date. 

If surety made big efforts, then he may be let off – lots of discretion. 

No cash is put forward for surety. 

Dodson, supra
Be on guard for conflicts of interest, you act for the A, not for the surety. Cannot serve two masters. Do not even speak to the surety, ask the surety to speak to your nearest friend, tell the surety that it would be a conflict.  
B.seq level1 \h \r0 
Detention Orders
Decision by a judge to not release A on bail. 

1.
Grounds for Detention - s. 515(10)

The case refer to primary, secondary and tertiary grounds. 

Primary ground is detention to ensure that the A attends court i.e. where the A is a flight risk – history of disobeying court orders. 
The secondary ground is when public safety is at issue. 

Tertiary ground = when need to maintain confidence in the administration of justice.

Primary and secondary grounds are the most common. 

When detention is sought, R must prove it is justified on BOP, not BARD.


R. v. Hall (2002), 167 C.C.C. (3d) 449, 4 C.R. (6th) 197 (S.C.C.)

SCC upheld tertiary grounds, but said that “any other just cause” was unconstitutional, but that the rest of it was ok. 

2.
Burden of Proof

C.seq level1 \h \r0 
Reverse Onus Situations - ss 515(6), 522

When there is a reverse onus, then the A must prove something on BOP e.g. when charged with drug trafficking – is constitutional according to SCC.
Are a number of reverse onuses, not only for drug charges e.g. s.469 offences which default to supreme court judge and jury, then when charged with these you bear the burden of proving that should be released – s.522.

Murder bail applications are initiated by the A. 

There is a reverse onus when A has been charged with importing drugs. 

R. v. Pearson (1992), 77 C.C.C. (3d) 124, 17 C.R. (4th) 1 (S.C.C.)

Bail hearings generally

If is a s.469 offence the bail hearing cannot be held in PC, must go to SC. 

Bail hearings are very pragmatic procedures – courts use discretion. 

Bail hearings are very important – if your client is in jail then he is not at work, he will not be able to pay your fees, and you will not easily be able to meet with him. 

So lots of attention should be paid to the bail hearing. 

If you keep the client out of jail at the bail hearing, gives him a chance to improve his life, which is better when comes to sentencing. 

So bail hearings are more important than the way some lawyers treat them. 

D.
Publication Bans - s. 517

Defence counsel will often ask for ban on publication of crown submissions at bail hearings because these are only unsubstantiated allegations at the bail hearing. 
E.
Show Cause Hearing / What Constitutes Evidence - s. 518(1)


R. v. Woo (1994), 90 C.C.C. (3d) 404 (B.C.S.C.)

Says that if the defence objects to the R summarising the facts then the R may be required to call evidence, but this is not really what happens, generally the defence will accept the R’s evidence. 
Whether or not there is a reverse onus, generally the R will just state its position, outline the facts, and list the criminal record, then defence counsel will make his submissions.

May call the lead investigating officer to speak to the merits of the case. 

F.
Bail Reviews

1.
“30-Day” Reviews - ss 520, 521

Where one party dissatisfied at provincial court level, then can appeal to BCSC. These are initiated by counsel. It is not a trial de novo, the SC looks for error by Prov Crt judge, or a material change in circumstances. 
If bring a review and it fails, you can bring another one, but you have to wait 30 days before can bring another one. 

If you succeed at 30 day review, then the order of the SC stands, and now cannot go back to the PC. 

R. v. Smith, [2003] 5 W.W.R. 30, 171 C.C.C. (3d) 383 (Sask.C.A.)


2.
“90-Day” Reviews - s. 525

These are instituted automatically by the CCC. The warden or director of the institution will give notice to the SC which will review why the matter has not yet come to trial.

Also contains a 30 day provision for summary convictions – but A’s seldom held on summary conviction  prosecutions.

Vukelich v. Director of Vancouver Pre-Trial Centre (1993), 87 C.C.C. (3d) 32, 27 C.R. (4th) 15 (B.C.C.A.)


Ex parte Srebot (1975), 28 C.C.C. (2d) 160, 33 C.R.N.S. 73 (B.C.C.A.)

In BC, s.525 only applies to detention orders, and not to recognisance when you cannot find a surety for longer than 90 days. S.525 only applies when there are detention orders. 

s.516 of the code allows the crown to adjourn a bail hearing for up to 3 days.
The A may consent to remain in custody – you may want to get additional time to prepare for a better bail hearing case. 

3.
Direct Indictments


R. v. Sanita (1981), 60 C.C.C. (2d) 184 (B.C.C.A.)

If before the SC, then the bail hearing is before SC, then reviews take place before a single judge in BCCA.

R. v. Cook (1986), 26 C.C.C. (3d) 188 (Ont.C.A.)

Said that review is done before another SC judge. 

4.
By the Trial Court - s. 523(2)(a)

TJ can order bail once the TJ has taken control of the case, regardless of what level of court it is. 

5.
At the Preliminary Inquiry - s. 523(2)(b)

Is a hearing in Prov Crt to decide if will go to SC. Bail will be set on the charges as originally laid, but now if judge finds that only some of the many charges are going to trial at SC, then the A may want bail reviewed. So A can apply to the prelim enquiry judge to modify bail because of the change in circumstances. 

6.
With Consent - s. 523(2)(c)


7.
Murder etc. - s. 680

If dealing with murder, bail application is in SC, s.680 says that review is by application for leave to chief justice of court of appeal, and then will be before 1 or 3 judges of BCCA. 


8.
Notice of Application - B.C.S.C. Criminal Rules, 1997, Rule 4

Be aware that there are rules that define the rules of procedure.
G.seq level1 \h \r0 
Bail Estreatment - ss 762-773

Part IV:  Indictments & Informations

Rules relating to the manner in which the charge must be set out. 

Motions can be made to quash or amend charges. 

Rules for pleading are the same for in formations and indictments, and direct indictments. 

It is rare to have successful objections to manner in which charges are drafted. This is because police have lawyers advising them. And now there are standard form documents are used for the charges. 

If really badly drafted then it may be a nullity – then judge can quash it, and if the limitation period is up, that is the end of the story, cannot lay a new charge. If is indictable matter, the R may start again, so there may not be any benefit in objecting to the form of the charge. 
A.
Essential Elements of a Charge

1.
The “Single Transaction” Rule - s. 581(1)

This rule says that count or charge is not limited to single event or occurrence, can cover conduct that stretches over time, maybe even years, but must be limited to a single transaction.  
Single transaction can be made up of a group of events. For example pollution events are ongoing but are considered to be a single pollution transaction. 
R may choose to charge each different occurrence, but can also charge globally and will not violate the single transaction rule. 

Fraud, doctor over-billed MSP each week, this was charged as one offence of defrauding the MSP over several years. 

So can have more than one discrete occurrence of the offence, will not violate the single transaction rule. 

If are historical sexual assaults, may have complainant who was young, may be able to testify that were 3 or 4 events, but cannot pinpoint the dates. 


R. v. M.(G.L.) (1999), 138 C.C.C. (3d) 383, 27 C.R. (5th) 76 (B.C.C.A)

Single count for 4 sexual assaults. Said that did not violate single transaction rule. 
Jurors do not have to agree which of the events the R has proven BARD. 

So could have 4 incidents, 3 say first event occurred, next 3 say second incident occurred ….
Then could have guilty verdict even though did not have all 12 jurors agreeing to guilt on any one event. 

Here there was a dissent, but the A did not take it to the SCC like he could have. 
Jury does not give reasons like a TJ does, so when they say “guilty”, we do not know on what basis they found guilt. 

2.
Duplicity & Multiplicity - s. 590

Cannot charge more than one offence in a single count. 
Duplicity = if do 2, multiplicity = more than 2. 

R can charge more than one way in which the same offence was committed, but cannot be charged with two separate offences for the same conduct. 

Can charge for two offences in separate counts, but cannot charge two different offences in a single count e.g. driving impaired, and driving with blood alcohol over 0.08.
In duplicity you have two distinct offences. A count is double or multifarious if you have multiple charges for the same thing. 
Doctor defrauding MSP was the same A defrauding the same victim, but if defrauding different victims each time, then they are unconnected transactions, and they cannot be charged in the same count, that would violate the single transaction rule. 
Person selling drugs to multiple customers at the same time, can be charged with a single offence of trafficking. 

R. v. City of Sault Ste. Marie (1978), 40 C.C.C. (2d) 353, 3 C.R. (3d) 30 (S.C.C.)


R. v. Cotroni; Papalia (1979), 45 C.C.C. (2d) 1, 7 C.R. (3d) 185 (S.C.C.)


3.
The “Golden Rule” – ss 581(3), (5)

In determining whether charge is valid, the focus on whether the A has been reasonably informed of the case against him. 
Is there some mention in the count of time, circumstance, manner – is there enough information to be particular and not general?

Has the A been misled on the crime that has been charged. 

R. v. Cote (1977), 33 C.C.C. (2d) 353, 40 C.R.N.S. 308 (S.C.C.)

Refusal to provide breath sample case. 
Only an offence when you refuse without a lawful excuse. 

“without lawful excuse” was omitted from the charge. A said charge was deficient. SCC said that there was still sufficient information there to alert A as to the offence charged.
If the whole charge reasonably informs the A, then it will be a valid charge.

So was OK here even though it omitted an essential averment i.e. something that the R had to prove. 

So R still had to prove without lawful excuse, but the information was still valid. 


4.
Options as to Language - s. 581(2)

Three options for charging – popular language, words that describe the offence using the words of the enactments, words that tell A what is charged.
(b) is the most popular one. 

Charges are laid in words which employ the language of the section, and refer to the particular code section. 

This provides backup, so if the charge misses an essential averment, then the cases say that look at the whole charge, so if have the section number there, you can say that globally it is clear. Vice versa if you make a type with the section number. 

Some regulatory offences ( who knew that it was an offence e.g. fisheries regulations which has general offence creating sections. So your charge should be explicit and state the offence creating provision, and the actual provision that was violated. 
Another benefit in using the language of the statute – if the definition provisions contain multiple means by which the offence can be committed, then you have incorporated a variety of options under which conviction can be obtained. 

R. v. Peebles (1975), 24 C.C.C. (2d) 144 (B.C.C.A.)

Charge for trafficking – were 16 ways in which you could traffic – he said that to be charged with “trafficking” was too general, BCCA said that it was OK, it met the charging rules, but the A can still ask for more information via particulars ( s.587.
Cannot make application for particulars at prelim enquiry, can only do it at trial. 

So at trial the judge may order the R to particularise the charge. 

R will the file the particulars with the court which is then an appendix to the information or the indictment. 

R will then be bound to prove what was set out in the particulars. 

But court should not allow very technical defences based on non-compliance with the particulars. 

R. v. Moore (1988), 41 C.C.C. (3d) 289, 65 C.R. (3d) 1 (S.C.C.)


5.
The “Sufficiency Rule” - s. 581(3)

A must be given sufficient detail of the circumstances, but actually the details can still be reasonably general. 

R. v. WIS Developments Corporation Ltd. (1984), 12 C.C.C. (3d) 129, 40 C.R. (3d) 97 (S.C.C.)
Aeronautics case – regulations breached, 32 counts of violations, nature of allegations such that could not really tell what the company was charged with. The conduct that could have been covered ranged from taking unauthorised picture of aircraft, to flying without proper maintenance. After this A’s argued that all offences were overly broad, and that they needed minute detail on the charge. But courts did not give affect to this movement. 

R. v. Webster (1993), 78 C.C.C. (3d) 302, 17 C.R. (4th) 393 (S.C.C.)

B.seq level1 \h \r0 
What Counts May be Included - ss 574(1)(b)

After prelim inquiry, if have committal for trial, then R can add in counts on the indictment that are disclosed by the evidence on the charge. 

R. v. Tapaquon (1993), 87 C.C.C. (3d) 1, 26 C.R. (4th) 193 (S.C.C.)

If the PCJ discharges one of the counts, then cannot use this section to add the count back in, because have had a judicial determination that the count is not supported on the charge. 
Prov Crt judge does have power on prelim inquiry to commit on other charges disclosed by the evidence, but if R asks him to do this, and he says no, then they are bound by his determination and they cannot apply s.574(1)(b).

R can add charges late in the day, no specific sections addressing this. 
C.
Motions to Quash & Amendments - s. 601

If have improperly pleaded charge on its face, then should object early i.e. before the A pleads, else you require leave of the court. 
If the A is being prejudiced by the manner in which it is drafted, then the matter should be resolved early, else TJ will likely not strike the charge, but will just re-arrange elements of it. TJ may consider evidence thus far to determine what the charge should be. 

So object early. 

R. v. Moore (1988), 41 C.C.C. (3d) 289, 65 C.R. (3d) 1 (S.C.C.)


R. v. G.B., A.B., C.S. (1990), 56 C.C.C. (3d) 200, 77 C.R. (3d) 347 (S.C.C.)


R. v. Robinson (2005), 196 C.C.C. (3d) 557, 232 N.S.R. (2d) 46 (C.A.)
D.
Particulars - s. 587

E.
Joinder & Severance
Deals with ability of the R to join charges, or join A’s, and the courts ability to separate them. 
A1 could be charged with impaired driving with A2 charged with robbery – this would be a valid charge, although would never go to trial like that. 

When there is severance, leads to two separate trials. 
If A1 and A2 charged together, A1 may apply for severance on the basis that A1 will not be able to have a fair trial if tried with A2. 

You can make as many applications for severance as you want up until verdict, do not take refusal as a refusal for all time. 
Severance of charges may be sought where the charges are different, and A is happy to testify on impaired, but does not want to testify on robbery – then should be allowed different trials for the different counts. 
With multiple A’s – the basic rule is that if committed the crimes in concert, the starting point is that they get tried together, one TOF will decide who did what, but if A will not have a fair trial if tried together, then can have separate trials. 
A’s are not compellable for either the R or for the co-accused. 
The only way A1 can compel A2 to testify is to have the trials severed, then are not co-accuseds. 

May also be cases where the evidence against one is very strong, but is only admissible against that one, but will implicate the other. 
A says, “I was dealing drugs, and my partner was B” – admissible against A, but B will not want it in because is inadmissible hearsay against B. 

But the R may decide to not lead the statement if they have an otherwise strong case and want to avoid severance. 
When severance is granted during the course of a trial, the R must decide whose case will be dropped, and the dropped case goes back to square 1.

If there have been voir dires, they are also wiped out unless counsel agree to bide by the previous rulings. 

R. v. Litchfield (1993), 86 C.C.C. (3d) 97, 25 C.R. (4th) 137 (S.C.C.)


1.
Counts - ss 589, 591

General rule w.r.t. counts, R can place any number of counts on the indictment. 
Will still be a valid charging document. 

But there is an exception for murder – in charge of murder, can only join other offences that arise out of same transaction. Could charge murder and possession of weapon used in the murder, but not murder and last weeks impaired. 


R. v. Melaragni & Longpre (1991), 72 C.C.C. (3d) 339  (Ont.Ct.(G.D.))


2.
Accused - s. 591


R. v. Crawford (1995), 96 C.C.C. (3d) 481, 37 C.R. (4th) 197 (S.C.C.)


R. v. Evans (2002), 170 B.C.A.C. 67, 279 W.A.C. 67


R. v. Melaragni & Longpre (1991), 72 C.C.C. (3d) 339 (Ont.Ct.(G.D.))


3.
Several Informations


R. v. Clunas (1992), 70 C.C.C. (3d) 115, 11 C.R. (4th) 238 (S.C.C.)
With consent you can try several informations together at one trial. 

Two undercover officers working the same bar – each separately buy drugs from A on the same night – ended up going to separate jury trials because had separate informations. 

But with consent you can try more than one information at the same time.

R. v. Pelletier (2003), 180 C.C.C. (3d) 560, 15 C.R. (6th) 257 (N.B.C.A.)


4.
Several Indictments


R. v. Paquet (1999), 219 N.B.R. (2d) 130, 140 C.C.C. (3d) 283 (C.A.)

If separate indictments, then must have separate trials, but the SCC may overturn this and say that if A agrees then can have single trial for separate indictments. 
Part V:  Crown's Duty of Disclosure

Huge amount of law in this area. 

R. v. Stinchcombe (#1) (1991), 68 C.C.C. (3d) 191, 8 C.R. (4th) 277 (S.C.C.)

Charter case defining disclosure requirements – bad facts made bad law.

Lawyer is charged with defrauding client. At preliminary enquiry, the R calls his secretary, she testifies, R then has secretary re-interviewed by the police, A says that R must give disclosure of this new interview. SCC said yes, must give the interview. 
There is an obligation on the R to disclose, but defence council must speak up if they are not getting the information that they are requesting from the R, cannot sit back and then complain later. 

Is called a Stinchcombe application when apply to complain about inadequate disclosure. 

R. v. Dixon (1998), 122 C.C.C. (3d) 1, 13 C.R. (5th) 217 (S.C.C.)

If lawyer is not proactive, then that may affect the interests of A. So bring application early as possible.

Can the R disclose on CD Rom? Some cases say yes, where there are lots of documents.  
A may say that does not own a computer so want hard copy – some judges may buy this, but not very many. 

Now even correspondence between R and police, and plans of investigations are disclosed – has really opened up since charter. 
Some courts have told defence counsel to be focussed in making requests, cannot just ask for everything. 
Part VI:  Waiving Reading of Charge and Entering Plea – s. 606(1.1)

Sets out requirements before A can plead guilty. 

Reality is that courts rely on defence counsel to stand up and say that the client waives reading of the charge. 

Strictly speaking the clerk should arraign the A by reading the charges individually and asking for the plea on each individual charge. 

Cannot enter plea of guilty on behalf of client who did not do it, but wants to avoid spectacle of trial. 

Unless A admits all of the elements of the offence, then you cannot allow them to plead guilty, that would be perpetrating a fraud on the court. 

R. v. Miller (2000), 139 B.C.A.C. 68, 228 W.A.C. 68
Part VII:  The Preliminary Inquiry

Only for indictable offences. Set out in information, not an offence mentioned in s.553, because those are tried in the provincial court. 
Effect of s.553 is do not have PI for all indictable offences. 

If s.469, there is no election and there has to be a PI. 

If indictable and not in s.553, and R elected to go by indictment, then A can choose the mode of trial. 

Can choose trial by SC judge alone, or by judge and jury, then have prelim inquiry to determine if have enough evidence to go to trial. 

Changes have been made to the PI process to allow judges to get the parties to move forward when there are logjams. Judges have been given more power to control the process of the PI. 
A.seq level1 \h \r0 
The Purposes of the Inquiry

Test the R’s case and determine if there is enough evidence for trial. But in reality gives the A a chance to check out the R’s case – A gets to c-e the W’s, and is still quite soon after the event. A can use the PI testimony to impeach W’s. 
A may even get a discharge on certain counts at the PI. These charges will likely die at this stage. 

The standard for committal is not a high one. After R got committal, may know that will not be able to convince TOF BARD, so R may decide to not go ahead, maybe the W’s suck!
Can also use PI to preserve evidence e.g. W who is about to die. 

s.715 of CCC – evidence at PI can be read in at the trial. 

PI Takes place before PCJ and either go to trial on the indictable offence before judge and jury, or when the A has elected trial in the SC i.e. whether judge alone or judge and jury. 

B.
Multiple Accused – s. 536(4.2)

See also s.567.
The effect of these section is, in a multiple A situation, if any A wants a prelim enquiry, then they all have to go. This prevents severance by A’s who elect differently – this would be a tricky way for A’s to sever, but is not allowed. If there are multiple elections, then normally end up with jury trial. If one says judge, another says jury, then judge can omit to record the election, then will be deemed to be jury. 
C.
Defining the Issues – s. 536.3

D.
Regulating the Inquiry - s. 537

E.
Receiving Credible Evidence – s. 540(7)-(9)

F.
Publication Bans - s. 539

Sought by defence counsel when afraid of adverse pre-trial publicity and worried about having an unbiased jury.
So standard procedure is to ask for a publication ban if you are defence counsel.

This will be an extension of the publication ban from bail hearings. 
G.
Election on Information as a Whole
If there are multiple counts or charges, then the election by the A covers all charges. Cannot say that want different modes of trial for the different counts. 

R. v. Shrader (1992), 100 Sask.R. 31, 69 C.C.C. (3d) 380 (C.A.)

H.
Excusing Accused from Attending – s. 537(1)(j.1)
PI’s are run much like trials. 

There was a requirement that A be present at all times. But when have multiple A’s or complicated, maybe wiretap, evidence – then the other A’s will want to be at work. So now you can apply to the court for the A to be excused from the PI, and maybe even A’s counsel will be excused for a while – to be called promptly if something comes up. 

I. 
Limiting the Scope of the Inquiry /Consent Committals – ss 536.5, 549

R may call a lot of evidence at the PI. 

The rules were changed a few years ago to narrow the PI to just the contentious issues – to save judicial resources.

But the legislation does not restrict the R as to what they want – if counsel agree to narrow the scope, then they can, if they do not agree, then it may be as detailed as a full trial. 

J.
Committal on Other Offences - s. 548(1)(a)

Can be done w/o the calling of evidence.
R may call W’s and then agree to committal, R gets committal and A gets knowledge of the W’s, so they both got what they wanted. 


R. v. Cancor Software Corporation (1990) 58 C.C.C. (3d) 53, 79 C.R. (3d) 22 (Ont. C.A)

K.
Address to Accused/Defence Right to Call Evidence - s. 541

PCJ is required to recite to the A who is not represented that he can call evidence.
Used to be required even if had counsel, but then they changed the rules, assuming that counsel knows that they can call evidence. 

The A has a right to call evidence, but it must be relevant. 

PCJ cannot say that R has already met the test for committal, and so A does not need to call evidence, the judge must evaluate all of the evidence. 

The A may sometimes call a R witness, just to get discovery and get the W to commit to their story. 

There is a rule that relates to alibi evidence. The defence must give the R reasonable notice of the alibi that it proposes to call – must allow the R a chance to check up on the alibi story – then can still call the alibi defence, but the TOF can use the lack of notice to determine weight to be given to that evidence – alibi by ambush. So is a good idea to tell the R of the alibi at PI stage. 


Re R. & Schreder (1988), 26 C.C.C. (3d) 216, 39 C.R. (3d) 183 (N.W.T.S.C.)

Generally A will not call evidence.
L.
The Test for Committal - s. 548(1)(a)

Committal on other offences – is covered by this section. 
The offence must be one disclosed by the evidence and it must have arisen out of the same transaction. 

This rarely happens. 

The R would normally have drafted the charges on all of the evidence – so would not have omitted any.

Because the PI is not a trial, the PCJ is not deciding facts, there is no weighing of the evidence. 

At PI the PCJ just decides if there is evidence to commit – is there evidence on each element of the charge on which a reasonable jury could convict. 

Cross reference this with no evidence motions at the end of the R’s case. 

If the TOF accepts all the evidence, will there be a conviction. 


U.S.A. v. Sheppard (1977), 30 C.C.C. (2d) 424, 34 C.R.N.S. 207 (S.C.C.)

Standard of committal for extradition is the same as the standard for committal at PI’s.

The test for committal was based on the evidence of a dodgy W, the PCJ said that did not believe the W, so discharged. SCC said that was wrong, not for the PCJ / extradition judge to make credibility calls, just ask if there is any evidence. 

It is a “some evidence” test. 


R. v. Russell (2001), 157 C.C.C. (3d) 1, 44 C.R. (5th) (S.C.C.)


R. v. Arcuri (2001), 157 C.C.C. (3d) 21, 44 C.R. (5th) 213 (S.C.C.)

Refined the Sheppard test. 

So should make a check list of key issues, and check that there is evidence on all of those issues. If at the end of the R’s case, if there are any issues not checked off – then argue that the R has not met the burden. 
Identity is a key issue – R must link the A to the offence – so if is an assault charge, must get the W to point at the A. 

A may argue that the evidence only supports a lesser charge – 2nd degree, or manslaughter for example. 
M.
Effect of the Charter
The power to grant charter remedy is only available to “court of competent J”.
What does this mean? Is the parole board such a court that could exclude evidence? SCC said no. 
PCJ are restricted during PI only, and cannot exclude evidence. But when sitting as a TJ (whether summary conviction or indictable), they can exclude evidence. 

So you cannot get evidence excluded under s.8 at PI. But the same judge can do such a thing when sitting as a TJ.

Cannot have a charter voir dire in a PI. 


R. v. Hynes (2001), 159 C.C.C. (3d) 359, 47 C.R. (5th) 278 (S.C.C.)

Re Drozney (2004), 184 C.C.C. (3d) 311 (Ont. S.C.J.)

Said that if the W’s are there, you can ask questions that relate to charter argument – this is the discovery aspect of the PI. So you cannot challenge the arrest or the search incidental to arrest, but you can still ask questions for making such an argument at trial where you will eventually get a remedy. 
N.
The Absconding Accused - s. 544(1)

Power of PI judge to go through to committal even though A not present. 
There is an equivalent provision for trials.
If A is arrested then he will go to trial w/o having witnessed the PI.


Re Plummer & The Queen, [1983] 4 W.W.R. 351, 5 C.C.C. (3d) 17 (B.C.C.A).

In this case the A elected trial in SC. The PCJ said that there would be a PI. There was an adjournment. 
On the date for the PI, they are all there except for the A. 

PCJ invoked the absconding provision - went through to committal. 

Plummer then attacked the absconding provision – said that no evidence had been called before the absconding provision was invoked, so it was not a PI yet, and could have been a trial in which they invoked the provision, so they may have invoked the wrong provision. 
BCCA said that after the election it is OK to invoke the absconding A provision. 

What if A stands mute – then deemed to be judge and jury, so then will be a PI.
Cannot invoke the section too quickly – there must be evidence of flight. 
O.
Challenging a Committal
There are no appeals from decisions made by PCJ at PI. 
All appeals are creatures of statute – must find statutory basis for each appeal, and there is none for a ruling by a judge at a PI. 

Part 16 (p1512), extraordinary remedies – these are common law remedies (not restricted to criminal matters) that give supervisory J over inferior tribunals. This J permits review for jurisdictional error. So if PCJ at PI makes a J error, then that can be reviewed by the BCSC, but not all errors that a judge makes will be jurisdictional. Can make an error within your J – then have to find statutory basis, but if make J error, then can be a prerogative writ.

Certiorari – application to quash, on the basis that the ruling was made w/o J. 

[Side note: habeas corpus – prerogative writ to determine validity of custody].

Re Skogman & The Queen (1984), 13 C.C.C. (3d) 161, 41 C.R. (3d) 1 (S.C.C.)
SCC said that if PCJ at PI commits when there is no evidence on an essential element – that will be J error. 

Say if there is no evidence of identification. Then if commit, then there would be a J error.
Then could apply for certiorari to the BCSC, and then the order to commit could be quashed, and then A is no longer facing trial on that charge. 


R. v. Lena (2001), 158 C.C.C. (3d) 415, 157 B.C.A.C. 240

P.
Challenging a Discharge

R. v. Deschamplain , [2004] 3 S.C.R. 601, 196 C.C.C. (3d) 1

R. v. Sazant, [2004] 3 S.C.R. 635
In these cases the R was of the view that there was an improper discharge. Double standards here b/c discharge in the face of evidence is not a J error ( unfair to the R to have this double standard. 

The judge loses J when he applies a test different to that set out in the CCC. 

So if PCJ says that is rejecting the evidence of the R witness, then is outside J, but when applies the right test badly, then does not go outside of J. 

If the R succeeds in quashing a discharge, then the remedy is to send it back to the PCJ, the superior court cannot commit the matter to trial.

When the defence wins, and the superior court quashes, then the matter is over, and it is effectively a discharge i.e. concluded that there was no evidence, so what is the point in sending it back. 

Superior court just makes sure that the Prov Crt stays within its J. 
So if the judge applied the wrong test and the R suceeds on appeal, then send it back to the PCJ for him to apply the right test. 
Application to quash must happen in advance, cannot wait until the morning of trial. 

Q.
Can the Crown Start Again? - s. 577

Assuming a discharge or a quashing on certiorari, then can the R start again? Yes. It can do so in one of two ways. 
· The R could lay a new information. 

· The R could seek a direct indictment. 

Either case requires a personal approval of AG or deputy AG. So for drug cases that means need Ottawa approval, for provincial offences, need approval from Victoria.

Must be a serious case before will allow this. In most cases, when get a discharge that will be the end of it. 
So A can win on PI in a number of ways, and so there are important proceedings. 


R. v. Ewen (2000), 189 Sask.R. 239, 144 C.C.C. (3d) 277 (C.A.)

[Unrelated question I asked him ( the motion for non-suit (no evidence motion) is a common law thing, it is not mentioned in the code – is the same for civil matters].
Part VIII:  Charter Applications
A.
Court of Competent Jurisdiction
Trial courts have charter powers, can give remedies. 

R. v. 974649 Ontario Inc. (2000), 159 C.C.C. (3d) 321, 47 C.R. (5th) 316 (S.C.C.)
Was a justice of the peace presiding, wanted costs remedy for bad R disclosure. SCC said that could give charter remedy because were sitting as TJ. 

Unclear of the status to apply charter remedies when JOP is issuing search warrants. 


R. v. Hynes (2001), 159 C.C.C. (3d) 359, 47 C.R. (5th) 278 (S.C.C.)

B.
Standing
SCC has said that charter rights are personal rights and if want a charter remedy, then the breach that you are relying on must have been a breach of your rights, not someone else’s. 

R. v. Edwards (1996), 104 C.C.C. (3d) 136, 45 C.R. (4th) 307 (S.C.C.)
He leaves his drugs in her apartment. He was not there, but he wants to argue for exclusion of evidence, SCC said that he had no privacy interest in her apartment. 

R. v. Hok, [2005] B.C.J. No. 462 (QL), 209 B.C.A.C. 1
BCCA held that can stand on neighbouring property illegally, and smell for grow op in the neighbouring property – so long as do not trespass on grow op property. BCCA said that the grow op A had no standing for the charter argument. 
So must be your rights that were violated before can argue s.24
C.
Exclusion of Evidence

1.
Sections 24(1), (2) / Common Law

Evidence can be excluded under s.24(1) or by the common law J of the TJ even if the evidence is obtained NOT in breach of a charter right when the use of the evidence will render the trial unfair. 


R. v. White (1999), 135 C.C.C. (3d) 257, 24 C.R. (5th) 201 (S.C.C.)
Ms White reported accident to police. She had hit a guy changing a tire. She only reported the accident the next day, and then was told she killed the guy. She was compelled to give details of the accident by the BC MVA (although she may not have known that), but those statements could not be used against her in a criminal trial for leaving the scene of the accident ( would violate her right against self incrimination. Also said that provincial statute cannot control admissibility of evidence in criminal trial. 
Another case, A pled guilty, then told probation officer incriminating statements, then set aside the guilty plea, then went to trial, BCCA said that statement to probation officer was inadmissible, would be unfair to convict him on that statement. 

The tests under s.24(1) are still a bit different from the CL tests, but they are getting more and more alike. 


R. v. Stillman (1997), 113 C.C.C. (3d) 321, 5 C.R. (5th) 1 (S.C.C.)
Kid gives DNA and leaves tissue in police washroom. 


R. v. Buhay (2003), 174 C.C.C. (3d) 97, 225 D.L.R. (4th) 624 (S.C.C.)

Dube in locker at bus station.

2.
Procedural Considerations

Very jurisdiction specific. 
Some of the rules deal with giving of notice when A wants to bring a charter argument. 

The basic rule is that trial by ambush is bad – wastes court time if have to adjourn. 

In Ontario, there are very detailed procedural requirements. 

In BC it is left up to the judges to decide what the procedures should be. 

Is often a matter of professional practice and working with respect for other counsel. 

Have to do charter voir dires before go ahead with the jury, so TJ may want to know about charter arguments, but A may want to surprise the R with the charter arguments.

s.645(5) – pick jury after all the charter applications, but if defence does not admit that they want voir dires on certain matters, then hard for the judge to force them to do so, but better practice to be open about what you plan to do, but there is no legal requirement currently forcing the A to list voir dires in advance.


Rule Making Powers – ss 482, 482.1


B.C.S.C. Criminal Rules, 1997, Rule 2


B.C. Prov. Ct. Caseflow Management Rules, Rules 7, 9


R. v. Vukelich (1996), 108 C.C.C. (3d) 193, 108 B.C.A.C. 113


R. v. Dwernychuk (1992), 77 C.C.C. (3d) 385, 12 C.R.R. (2d) 175 (Alta.C.A.)


R. v. Blom (2002), 167 C.C.C. (3d) 332, 6 C.R. (6th) 181 (Ont.C.A.)


Constitutional Question Act, R.S.B.C. 1996, Chap. 68, s. 8
Constitutional questions act – have to give notice to fed and prov AG before challenge legislation. 

s.8 of the Act says that when you are seeking a Charter remedy other than exclusion of evidence, then must give notice. So do not have to give notice if making a s.24(2) application, but do if you are giving a s.24(1) application. But the AG does not take s.24(1) [e.g. for stay b/c of delay] notices very seriously, there are lots of them going on all the time. 

R. v. Mitchell (1998), 104 B.C.A.C. 263, 123 C.C.C. (3d) 521

Southin said that provincial statute cannot regulate criminal proceedings, so why does prov AG have to be given notice. Then she later issued addendum explaining that she was not referring to a statute being challenged – still have to give notice when statute being challenged. 
There is an argument that constitutional question act cannot regulate criminal proceedings, or is this administration of justice in the province? 

D.seq level1 \h \r0 
Motions for Judicial Stay - When to Decide?
Should only be granted in the clearest of cases. 
If the position of the R is irreparable, then should give a stay.
TJ’s can enter stay under charter or under the common law.

A stay is tantamount to an acquittal, R will have to appeal if they are unhappy. 

Double jeapordy applies to stays – R cannot start again. 
Not tried within reasonable time – decide this at the start of trial. But is possible that start in good time, but then too long before sentence handed down. But that is unusual, generally decide at the start of trial. 
Sometimes the effect of the delay cannot be evaluated until the evidence starts coming in. How will you know whether the unavailability of the officer’s note books means that trail will be unfair until have seen some of the other evidence. 

Stay should only be used as a last resort when there is no other suitable remedy. 

R. v. Dikah& Naoufal (1994), 89 C.C.C. (3d) 321, 31 C.R. (4th) 105 (Ont.C.A.), affirmed (1994), 94 C.C.C. (3d) 96, 21 O.R. (4th) 96 (S.C.C.)


R. v. Vu (1997), 116 C.C.C. (3d) 97, 8 C.R. (5th) 155 (S.C.C.)

E.
Awarding Costs or Damages
Can have costs when the R is guilty of misconduct w.r.t. disclosure. 
Stinchcome sets the standard for disclosure, and need a marked departure before costs will be ordered. 

The costs are supposed to cover the extra expense of the A when the R causes delay and extra work for the A. 

Damages are not within the J of PCJ – if want compensation, then must go to civil court for damages for wrongful arrest. 

With the new small claims court, and rule 66 in BCSC, there may be more actions for damages. 


R. v. 974649 Ontario Inc. (2000), 159 C.C.C. (3d) 321, 47 C.R. (5th) 316 (S.C.C.)


R. v. McGillivary (1990), 107 N.B.R. (2d) 361, 56 C.C.C. (3d) 304 (C.A.)

Part IX:  Entrapment

Is an aspect of abuse of process
Allows courts to control investigation by police.

Common in drug trafficking. 

A.
An Aspect of Abuse of Process

Police are not entitled to entice someone to engage in criminal conduct, unless have reasonable suspicion that the person is already engaged in that conduct.

Cannot just randomly ask people, must have reasonable grounds to entice person.


R. v. Mack (1988), 44 C.C.C. (3d) 513, 67 C.R. (3d) 1 (S.C.C.)
Is the leading case.

R. v. Barnes (1991), 63 C.C.C. (3d) 1, 3 C.R. (4th) 1 (S.C.C.)

Refines Mack. Said that if the police had reasonable suspicion w.r.t. a place, then can entice people in that area. 
Barnes crossed the street, undercover officer asked guy on street if he had drugs. He said no, but then his buddy said that he should sell them. 

B.
The Two-Stage Trial
First decide guilt or innocence BARD. If plead guilty, or found guilty, then the A can raise entrapment before the TJ – jury has no role in deciding if there was entrapment. 
On the entrapment phase, the burden in on the A to prove the facts that constitute entrapment on BOP. 

If the A proves facts that establish entrapment, then the TJ will enter a stay of proceedings. 

If the investigative arm of the R has acted badly, then R will not be allowed a conviction.


R. v. Mack (1988), 44 C.C.C. (3d) 513, 67 C.R. (3d) 1 (S.C.C.)

C.
Limited Retrials
Not limited to criminal cases.
Where a new trial is ordered on appeal you go back right to the start of the trial regardless of what the error was. Entrapment is different, if the only complaint that succeeds on appeal relates to entrapment, then the new trial is issued the issue of entrapment only, so start where A has been found guilty of the actual offence. 

R. v. Pearson (1998), 130 C.C.C. (3d) 293, 21 C.R. (5th) 106 (S.C.C.)

Part X:  Jury Trials

This is when A has chosen jury trial, or where required to have one b/c is a s.469 offence. 
12 jury members for criminal trials. 

A.
Mandatory Pre-trial Conferences - s. 625.1/ B.C.S.C. Criminal Rules, 1997, Rule 5
Either counsel or a judge in a non jury trial can request a pre-trial conference, but they are mandatory for jury trials. 
These just streamline the proceedings, set a schedule for trial, refine the issues sometimes.

Worthwhile for A and R to discuss the issues at this stage – should try to determine if there are pre-trail motions that need to be planned.

Is a wide range of effectiveness on pre-trial conference; are counsel prepared to co-operate with each other?

There are no rules of court governing pre-trial conferences.

B.
Pre-Trial Motions – s. 645(5)

Take place before the TJ, but occur before the calling of evidence.

Can certain W’s be omitted, will there be charter voir dires, will there be any admissions. 
If you are R you should send a letter to the defence counsel so that have a list of issues that need to be addressed before trial.

Many motions that could be heard after the jury are in panel, can actually probably be heard before the jury is selected, want to get the case to the point where will not need to interrupt the jury. 

The longer you delay the jury, the more chance that they will die or move away or whatever and then there is a mistrial and all that work is wasted. 

If have a mistrial at jury selection stage, then may still be allowed to use the pre-trial motions.


R. v. Wu (2002), 170 C.C.C. (3d) 225, 167 O.A.C. 141

In this case there was a mistrial at jury selection stage, A said that had to go back to the start of the trial, TJ said no. A was annoyed because lots of evidence was allowed in under the pretrial motions before the jury selection. CA said that the TJ was correct in making this ruling.
But what if get a mistrial in the middle of the trial – not clear, if could use pre-trial motions.

But if there is a mistrial as declared by CA or a hung jury at the end of the trail, then go back to very start unless counsel agree to reuse the pretrial motions. 

C.
Selecting the Jury

1.
Applicability of Provincial Law - s. 626

Under admin of justice in the province. 

Jury Act, R.S.B.C. 1996, Chap. 242

Says who cannot be jurors – lawyers cannot be jurors, non-lawyer staff of the R are also disentitled – would impair the appearance of impartiality. 
They pick people off the voting lists.

Will get a jury notice in the mail (jury summons); then may have to tell them that you are excluded.

They call more or less people to the jury selection depending on how many objections counsel are allowed in the case.


2.
Challenging the Array (Panel) - ss 629, 630

When A is not happy with those on the jury selection list, A says that the pool has not been selected in an unbiased way.
TJ may dismiss the entire panel, and pick them again. 

R. v. Butler (1984), 63 C.C.C. (3d) 243, 3 C.R. (4th) 174 (B.C.C.A.)

Brothers, American native Indians, members of militant native group. A said that it was bad that sheriffs had eliminated native people. TJ said that it was wrong for the sheriff to do that. 
If it seems that the sheriff may have not been entirely random, but may have been selective improperly.
A random selection process may produce some anomalies on some cases, and that is OK, so long as the selection process is not biased. 

3.
Judicial Excuse or Stand By - ss 632, 633

Certain excuses are accepted by the sheriff, if you run your own business which will be severely affected. 

If you have a disability, and you say that you are not comfortable being involved, then may be excused. Or nature of evidence may be reason for excluding person with a disability. But the absolute bars for deaf or blind people have been removed. 

Then they start the selection process. They draw numbers out of the hat, and then call the potential jurors up one by one.


R. v. Krugel (2000), 143 C.C.C. (3d) 367, 31 C.R. (5th) 314 (Ont.C.A.)


4.
Peremptory Challenges - ss 634, 635

Do not to give reasons for these challenges, only have a limited number of these. 
If you are happy, you say “content”.

Alternate who gets to challenge first.

If the R says “challenge”, then that person is excused w/o other side getting a say. 

If murder, then get 20 peremptory challenges.

If punishable with more than 5 years then get 12 peremptory challenges.

If any other offence then 4 peremptory challenges. 
If there are many counts then pick the one with the most challenges.

If have multiple A’s, then they each get there full quota of challenges.

The R always has the same number of challenges as the A’s combined. 
Will get asked by the rejected jurors why you challenged them, tell them you cannot discuss it. 

You do not get any time to research the jurors, you get the list as you go into court and only know name, address and occupation. 

In the USA they do lots of research on jury selection. 

After you run out of challenges, then just have to take who comes next, unless the judge chooses to exclude them.

Judges have the power to excuse jurors – may make announcement asking for people who do not want to be on, but will have to be a good excuse, b/c that person may not even be called.

Judge can also stand someone aside when they are called. But you are not totally excused, you stand aside and then are re-considered if they run out of other people. Then put the stand asides names back in the hat. 

The A is there when the jury selection happens, but defence counsel generally makes the decisions. 


R. v. Brown (2005), 194 C.C.C. (3d) 76, 28 C.R. (6th) 315 (Ont.C.A.)


R v. Oliver (2005), 194 C.C.C. (3d) 92, 28 C.R. (6th) 298(Ont.C.A.)


5.
Challenges for Cause - ss 638, 640

Basis for challenge for cause set out in s.638(1), could be because there is potential for bias, juror is an alien, juror would not be able to perform jury duty properly – maybe because of disability. 
Challenge for cause can be made by R or A. 

Jurors are not questioned in peremptory challenges, but are questioned on challenge for cause. 

Most challenges for cause are based on adverse pre-trial publicity.
Have to make application to TJ if want to challenge for cause, may need supporting evidence.

Is not a full c-e that can be put to the W – it will be a set of questions which the TJ approves that can be put to the W. 

Racial discrimination could be a challenge for cause – say if the A is a member of a visible minority. 

Courts have said that TJ can take judicial notice of prejudice in the community in deciding to allow challenges for cause. 

Jury trials are a major part of our society – people “have fought wars and died” over the right to have a jury trial.
Jurors have to take oath / affirmation that will decide the case only on the evidence before them.

If there is a connection of the juror to the A or a W, then juror will be excused – so have to read the names of W’s to the jury before start the trial. 

If there is a challenge for cause, then two people from courtroom become the triers (they will not ever be jurors, and they are selected by the judge), and they see the questions asked of the jurors – all the jurors all get asked the same question. Then as the jury gets built up, the triers change, the first two triers get excluded, and then the already approved jurors replace one of the triers. 
The two triers have to be unanimous. 

Challenges for cause precede peremptory challenges, so if triers approve the juror, then you can still use your peremptory challenge, but now you are vetoing the triers, and eventually the triers will be on the jury. So, politically, A may want to just not use the peremptory challenges.  

Challenges for cause are very rare.

If the concern is adverse pre-trial publicity – then can apply to move the trial e.g. Kelly Ellard trial. 

Will be some cases of national notoriety where wherever you have the trial the jury would have heard of it e.g. O.J.

s.640(2) makes it clear that do not have to challenge all of the jurors if challenging for cause – can start challenging for cause part way through. 


R. v. Williams (1998), 124 C.C.C. (3d) 481, 15 C.R. (5th) 227 (S.C.C.)


R. v. Find (2001), 154 C.C.C. (3d) 97, 199 D.L.R. (4th) 193 (S.C.C.)
Sexual assault case – said that cannot challenge juror just because they may not like serious criminals. 


R. v. Brown (2005), 194 C.C.C. (3d) 76, 28 C.R. (6th) 315 (Ont.C.A.)


R. v. Douglas (2002), 170 C.C.C. (3d) 126, 62 O.R. (3d) 583 (C.A.)


6.
Reducing the Size of the Jury - s. 644

If have to excuse juror after started calling evidence, can excuse him, but always need at least 10 jurors. 

If get to less than 10 jurors, then have a mistrial, R must decide if want to start again. 

Could need to be excused because of conflict, case when juror saw A in restaurant – TJ said better to excuse that juror. 


R. v. Piche (1997), 86 B.C.A.C. 188, 113 C.C.C. (3d) 149


R. v. Chambers (1990), 59 C.C.C. (3d) 321, 80 C.R. (3d) 235 (S.C.C)


7.
Replacing Jurors - s. 644(1.1)

If before call evidence, one of the jurors gets injured etc., then can replace them. So at least when you start hearing evidence you should have 12 jurors. 
When have 12 jurors, “the A is put in charge of the jury”, which means that the jury is obliged to deliver a verdict. 


R. v. Paterson (1998), 102 B.C.A.C. 200, 122 C.C.C. (3d) 254


R. v. Ladouceur (1998), 108 O.A.C. 321, 124 C.C.C. (3d) 269


8.
Alternate Jurors – s. 631(2.1), 642.1

You will pick more jurors than you need. In Canada the alternates are cut at the start of calling evidence. 

D.
Different Judge May Preside at Trial – s. 626.1

Bulk jury selection, bring in a big group of jurors, pick one set to start immediately, then pick second set for a trial that will begin in two weeks or whatever, then pick a few more batches – and if you are still not picked you are free to go. 

This section is so that can have one TJ doing the bulk jury selection process. 

E.seq level1 \h \r0 
The Absconding Accused - s. 475


R. v. Garofoli (1988), 41 C.C.C. (3d) 97, 64 C.R. (3d) 161 (Ont.C.A.), reversed on other grounds (1990), 60 C.C.C. (3d) 161, 80 C.R. (3d) 317 (S.C.C.)

F.
Order of Opening Addresses
Should be brief when you do your opening. 
Juries have short attention spans. 

Jury trials always have opening addresses.

R will make opening at start of trial, A will only make opening after the R has closed its case. 

Case law says that it is at the discretion of the TJ to allow the A to make a short statement to the jury at the start of trial after the R has made its opening and before any evidence has been called. But there have to be special circumstances before the TJ will allow this. Will seldom be allowed. 

Even if are allowed to make brief statement after the R, then A still gets his official opening. 

Inappropriate to refer to contentious evidence i.e. evidence that may be contested. Do not want to tell the jury that you will call evidence, and then that is ruled inadmissible, then judge has to tell the jury to put that out of their minds – but that is hard to do.

So is better to have all pre-trial motions before opening address so then will be more certain what evidence will be in and what will be out. 

Can be 8-12 months of motions and then only a 2 week jury trial, so should wait to do opening and jury selection until after all the motions have been dealt with. 

R v. Bekar (2003), 183 B.C.A.C. 233, 301 W.A.C. 233


R. v. Morgan (1997), 125 C.C.C. (3d) 478 (Ont.Ct.(G.D.))


R v. D.(A.) (2003), 180 C.C.C. (3d) 319 (Ont.S.C.J.)

G.
Order of Closing Addresses - s. 651

Basic rule is that if any A’s call evidence, then the R goes last. 
Only get one chance to address the jury in Canada, you do not get a reply.

In judge alone trial you often will be allowed a reply. 

If there is no defence evidence, then the A goes last. 

If are multiple A’s, if any of the A’s call evidence, then the R goes last. 

A may be able to have the TJ call the W, then A will still be able to go last – but this is very rare. 
Order in which A’s address the jury, goes in the order listed on the indictment. But if one A calls evidence and the other does not, then more fair for the A who did not call evidence to be the one who addresses the jury last. 


R. v. Rose (1998), 129 C.C.C. (3d) 449, 20 C.R. (5th) 256 (S.C.C.)

Argued that unfair for the A to not have the last word when the A calls evidence.

The above order of address was found valid under the charter. 


R. v. C.(J.D.) (2003), 11 C.R. (6th) 192 , 168 O.A.C. 234
H.
Written Jury Instructions
Common now for judges to give instructions to the jury in writing.
Will work on the charge during the trial, and give a draft to A and R, and then allow them a chance to object, TJ can then decide what to do with the objection. 

Old way was to take objections from counsel, and if necessary call the jurors back in, and correct the charge. 

TJ may also give charges at the start, and then again during the trial. And may give the jury written instructions during these initial charges as well. 


R. v. Ménard (1998), 125 C.C.C. (3d) 416, 16 C.R. (5th) 226 (S.C.C.)

I.
Unanimity
Must have all jurors agreeing one way or the other, regardless of whether have 10, 11, 12 at the end of the process.
If even one juror does not agree, then it is a hung jury and is a mistrial. 

Then R must decide if will have another trial. Will likely do so if it is a murder case – must ask if it is in the public interest to proceed. 


R. v. M.(G.L.) (1999), 138 C.C.C. (3d) 383, 27 C.R. (5th) 76 (B.C.C.A)

J.
Objections to the Charge
A or R can argue on appeal that the wrong initial charges confused the jury.
If do not object at trial, then the CA may not be sympathetic to an appeal on that point. 

K.
Polling the Jury

This is when counsel asks the judge to get each and every juror confirm the verdict. 
After the foreperson is asked by the clerk how they find the A, the foreman will give the result, and then they will all stand at once to confirm the decision. But if one juror is hesitating, then the counsel will ask the TJ to ask the jurors to stand individually, and then have been cases where the jurors will actually admit that they did not agree.


R. v. Burke (2002), 164 C.C.C. (3d) 385, 213 D.L.R. (4th) 234 (S.C.C.)

Foreperson coughed when delivering verdict, judge heard “not guilty” when the rest of the jury said guilty. Then called them back two days later, but was a mistrial. 
L.
Disclosure of Jury Proceedings - s. 649

Canadian jurors are not allowed to discuss what went on in the jury room. 
Before this section was bought in, could quiz jurors, but then was a rule that 6/8 civil jurors could render a verdict. When one jury was told this, and 6 came back and agreed very quickly – but in a bad way which made the system look bad, so they introduced this rule.

R. v. Pan; Sawyer (2001), 155 C.C.C. (3d) 97, 43 C.R. (5th) 203 (S.C.C.)

Part XI:  Res Judicata etc.
A.
Available Pleas - ss 606, 607
Plead at the start of trial.

Counsel can waive the pleading of the charge and enter plea on behalf of the client.

In most cases the court clerk will arraign the A, the charges will be read and then the A will be asked to enter a plea.

Pleas that you can do are not guilty / guility / autrevois acquit (I have already been tried and acquitted - double jeopardy applies) / autrevios convict (already tried and convicted – double jeopardy applies) / pardon – when Nixon was resigned, he was pardoned for any crimes that he may have committed while in office. 
Pardon is an exercise of R prerogative.

If A pleas one of the special ones, then TJ must decide if that plea has been properly made out – so will have to call evidence. Jury will not be involved in this. If the TJ rejects the special plea, then continue as if the A had pleaded not guilty. 

If there is a conviction then the A can raise the rejection of the special plea as a ground of appeal. 

The special pleas are very rare. 

Can come up when the new charge subsumes the elements of the previous charge. 

If the special pleas is accepted then the R has the right to appeal. 

Sometimes the A will stand mute, then under s.606(2), it is deemed a plea of not guilty. 

s.606(4) – allows an A to plead not guilty to the offence as charged, but guilty to a lesser included offence, done in agreement with R e.g. R and A agree that plead guilty to manslaughter when charged with murder. 

There is no “no contest” plea in Canada, that is only the USA, and it is saying that are not guilty, but that you will accept the court treating you as guilty. 

Must admit all of the elements of the charge to plead guilty – although not necessarily all of the aggravating claims made by the R. 

There is no such plea as guilty with an explanation. 

Sometimes becomes apparent during sentencing that the A is not actually pleading guilty to all of the elements of the charge – have to strike the guilty plea and go to regular trial. 

If your client says that he did not do it, then cannot plead guilty just to get the whole thing out of the way. 

Judge is not bound by joint submissions of R and A, so do not give your client the impression that it is a done deal just because you agree with the R.
Don’t have your client saying “my lawyer said it would only be 5 years so I pleaded guilty”.
There are some cases that even where it is a joint submission you still have to put forward all of the relevant information. 

1.
Where the Charge is Withdrawn After Plea

If charge is withdrawn after the plea, but before R calls evidence, then R can start again and A cannot plead autrevois acquit

R. v. Selhi (1985), 18 C.C.C. (3d) 131, 38 Sask. R. 90 (C.A.), affirmed [1990] 1 S.C.R. 277, 53 C.C.C. (3d) 576


R. v. Maramba (1995), 104 C.C.C. (3d) 85, 42 C.R. (4th) 177 (Ont.C.A.)


2.
Where the Charge is Quashed After Plea

If the motion to quash is not taken right at the start, then could still be bought later on i.e. after the plea. This quashing amounts to an acquittal and will support a future plea of autrevois acquit. If the A has been placed in jeopardy then a quashing will amount to an acquittal. 


R. v. Moore (1988), 41 C.C.C. (3d) 289, 65 C.R. (3d) 1 (S.C.C.)


3.
Where the Crown Stays Proceedings - s. 579

R has statutory power to stay, and then it can start again.
But has one year to decide if will continue on with those proceedings if indictable, and before limitation period if a summary conviction.  But if is indictable, then can start afresh at any time.

R can stay any time up to verdict.

If R stalls for a long time then A could argue AOP.

R is the person who directs the stay under s.579, not the decision of the TJ. 

Case where R asked for stay while jury were deliberating, BCCA said that even though the TJ allowed the verdict, and the verdict was not guilty, the A could not rely on it, and R could start again. 


R. v. Tateham (1982), 70 C.C.C. (2d) 565 (B.C.C.A.)


4.
Where the Court Stays Proceedings

This is equivalent to an acquittal. A can then plead autrevois acquit.

R. v. Jewitt (1985), 21 C.C.C. (3d) 7, 47 C.R. (3d) 193 (S.C.C.)

B.seq level1 \h \r0 
The Kienapple Rule
Kienapple is not a plea – you do not plead it.
Kienapple does not get applied until the end of the trial. 

The Kienapple rule came from the case of Kienapple, but the Kienapple case has been superseded and is narrower than it was in the original case.
So the new cases define the rule properly.

Cannot convict the A of two offences that amount to the same thing. 

R has the option to lay charges in the alternative, but if they overlap such that conviction on one count is essentially the same as conviction on the other, then can only convict on one of them. 

Arises only after have verdicts on two separate charges. 

The modern cases say that there has to be a factual and legal nexes between the offences.

Was there one act that gave rise to the charges – if yes, then are the elements of the two offences the same, or does one have additional ingredients. 

Classic set of charges are driving over 80 and impaired driving. There is BC case law that says Kienapple applies to these charges and can only have conviction on one of these. 
See Ewaschuk text – has very good section on Kienapple. 
Failing to file and tax evasion – Kienapple applies.

R. v. Prince, [1987] 1 W.W.R. 1, 30 C.C.C. (3d) 35 (S.C.C.)


R. v. P.(D.W.) (1989), 49 C.C.C. (3d) 417, 70 C.R. (3d) 315 (S.C.C.)


R. v. Cormier (2000), 229 N.B.R. (2d) 215, 148 C.C.C. (3d) 172 (C.A.)

Kienapple has been narrowed and in this case there was dealing in contraband tobacco – was charged with selling and with possession of proceeds of crime. Court said that Kienapple did not apply. 

From procedural perspective, this whole analysis comes at the end of the trial, after the TOF has come to results on both the separate charges – it is only if the TOF finds guilt on two or more charges that the Kienapple even has to be considered. 

TJ will ask the R which of the charges they would like a conviction on, then the court will enter a conditional stay on the count that the R does not want to go with. The stay is conditional in case the CA overturns the result on the count pursued. 
But until then, go to sentencing on the charge that the R opted for. 

If there is a new trial ordered on appeal then both charges will be tried again. 

One TJ said that Kienapple applied to possession and cultivating marijuana. R chose possession because of a technicality in the statute, that was the only way the R could ensure the grow op tools were not returned to the A.
C.
Issue Estoppel
Is a general common law doctrine. 
May be estopped from re-litigating an issue that was decided against it in the previous proceeding.

IE does not apply from voir dire or evidentiary rulings – so if have a new trial, then cannot rely on findings in the previous trial. 

R. v. Grdic, [1985] 4 W.W.R. 437, 19 C.C.C. (3d) 289 (S.C.C.)

A was charged with impaired driving – officer gave evidence on signs of impairment, A testified and said that he was stopped at a different place and time than the officer said. A called his daughter to say that dad was home at the time the officer says he was arrested. 

A was charged with perjury, R called many officers to show that A was actually stopped at the time said by the officer.

At the trial the TJ said that he knew “someone” was lying.

A says that at the impaired trial he was acquitted of drunk driving, and so that was a finding of fact in his favour, and that R cannot prove on perjury trial what was found in the A’s favour at the first trial. SCC agreed. SCC also said that fraud is an exception to issue estoppel. So if A gets result in his favour by fraud (lying), then cannot rely on IE., but then there is an exception to the exception – R cannot get around IE rule by calling evidence that it was available to it at the first trial. So here A gets off, the R could not call the extra officers at the perjury trial, should have called them at the first trial. 

If the R could not reasonably have obtained that evidence at the first trial, then will be allowed to call it at the second trial. 

What is not in the law reports on this case, is that A’s daughter was also charged with perjury, and she was convicted. 


R. v. Van Den Meerssche (1989), 53 C.C.C. (3d) 449 (B.C.C.A.)

Charging of different offences on separate charges: provincial AG did its ones first, A was acquitted, then federal AG said that it now wanted to go ahead with the drug charges. A argued that the warrant was already found to be improper. TJ said that issue estoppel did not apply to interlocutory rulings. BCCA agreed with the TJ that he could reconsider the evidence.
Where there are severed trials, say for two counts of murder – say there is a VD on voluntariness, then that ruling will not apply at the second trial i.e. IE will not apply. 

IE will only ever apply to issues that could have been appealed. So if VD says involuntary statement so inadmissible, but R gets conviction anyway, then if A does not appeal, but then on second trial for the other count, the A cannot argue IE because the R never had a chance to appeal the finding of involuntariness. 
Part XII:  “No”& “Insufficient” Evidence Motions
No evidence motion comes at the close of the R’s case. 

The application says that the case need not go any further because there is no case to answer.

No such thing as an insufficient evidence motion – it is really just closing argument because the A says that there is not enough evidence, and A just makes closing submissions. Have to wait until end of all of the evidence from all of the A’s to make the insufficient evidence motion i.e. the closing arguments. A would often not like to do i.e. likely that other A’s would make your A look bad. But this is the only way for it to be done. Think about it in the context of a jury trial, could not have the jury charged on the one A, then deliberate on that one A, give a verdict, and then come back to finish trials of later A’s who wanted to lead evidence – would be impractical. 

You must be very clear about whether you are bringing a no evidence motion or an insufficient evidence motion. They are quite different i.e. insufficient evidence motion is actually closing arguments, and so after it you cannot lead evidence. 

A.
Reserving the Right to Call Evidence
When you bring no evidence motion you reserve the right to call evidence.
If is a jury trial, then the jury will be excused for the no evidence motion. A should not tell the jury that they are bringing a no evidence motion, bad tactic b/c if lose then jury will be suspicious. 
Should bring the motion for each A separately, and for each count separately. 

If the R does not leave evidence of identification, then charge may be dismissed. 


R. v. Morabito (1949), 93 C.C.C. 251, 7 C.R. 88 (S.C.C.)

B.
Test for “No” Evidence
The charge should be dismissed because there is no evidence on one or more of the essential elements of the charge. 

This standard is the same as the committal for trial standard at PI


R. v. Russell (2001), 157 C.C.C. (3d) 1, 44 C.R. (5th) (S.C.C.)


R. v. Arcuri (2001), 157 C.C.C. (3d) 21, 44 C.R. (5th) 213 (S.C.C.)

C.
Partial Directed Verdict
The evidence that is missing relates to only one aspect of the charge, maybe the aggravating aspect.
If there is no evidence of planning and deliberation, then bring partial NEM that cannot be first degree murder any more, and can only be second degree, or manslaughter. 

Possession of heroine for purpose of trafficking, then if no evidence on trafficking, then A can make partial no evidence motion to remove the trafficking aspect. 


R. v. Titus (1983), 2 C.C.C. (3d) 321, 33 C.R. (3d) 17 (S.C.C.)


R. v. Cruz (1995), 66 B.C.A.C. 28, 102 C.C.C. (3d) 183

D.
Multiple Accused
Each A must bring motion individually.
May have any combination of A’s bringing such a motion. 

In a multiple A trial, there is a rule that says that even if one A succeeds on NEM, he still has to stay until the end – but this rule may not withstand Charter scrutiny.

Idea behind the rule is that evidence may emerge in the defence case of the other A’s that will fill in the gaps.  

R. v. Kim; Poy, [1930] 2 W.W.R. 441, 53 C.C.C. 252 (B.C.C.A.)


R. v. Vander-Beek & Albright (1970), 2 C.C.C. (2d) 45, 12 C.R.N.S. 168 (S.C.C.)


R. v. Cruz (1995), 66 B.C.A.C. 28, 102 C.C.C. (3d) 183

E.
Procedure With a Jury

R. v. Rowbotham & Roblin (1994), 90 C.C.C. (3d) 449, 30 C.R. (4th) 141 (S.C.C.)
If TJ dismisses charge on NEM, then TJ can tell the jury that the charge is dismissed. This case changed the old law that said that the jury had to rule on the NEM.

So now even though the A is in charge of the jury, the TJ can dismiss the charge and record the acquittal.  
F.
What if “No” Evidence Motion Wrongly Refused?

R. v. Boyer, [1969] 1 C.C.C. 106, 4 C.R.N.S. 127 (B.C.C.A.)

Rule that after wrongly refused NEM, if the A then calls evidence that fills in the gaps, then by calling evidence the A waives the right to appeal on the NEM. 

This rule could be challenged under the Charter under the case to meet principle – R must give case to meet before A is obliged to respond. 

Remember to be clear on the terminology, and on what you are asking the judge to do – are you reserving the right to call evidence, or are you making closing submissions. 
Role of judge is just to deal with what is put before them – so must be clear. 

Is OK to say to the TJ that want the whole murder charge wiped out, but in the alternative there was no evidence of planning and deliberation, so at least the first degree charge should be wiped out. 
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Part XIII:  Sentencing
Always bear this in mind – may decide to plead guilty at any time. 
TJ’s have lots of discretion. 

Have few mandatory sentences in Canada. 

The case law on sentencing shows that there is a wide range of sentences for each crime.

TJ’s will decide the sentence based on the facts of the individual case.

CA will often state a range for an offence, you should know what the range is before you go into sentencing. 

This is a difficult job for trial judges. 

There are sentencing disparities across provinces and across the country. 

BC is lenient on the cannabis offences. A has an option to plead guilty in another J – some like to come to BC. But this waiver is at the discretion of the AG, so in one case the AG agreed based on the joint submission based on the norm for Saskatchewan, sentencing judge in BC went with the joint submission, then BCCA knocked it down to a BC level sentence, now is going to SCC. 

The legislation sets a maximum and then the courts sentence up to that maximum. So for heroin, can be imprisoned for life, but no one will actually get this unless 3-4 previous convictions and were dealing in a huge quantity. The maximum is only for the worst offender in the worst case. We do not have a sentencing structure with a minimum and a maximum. In the USA they have a gird that is used to determine the sentence. Our TJ’s have far more discretion. 
The record shows all charges and the results, including acquittals, but this should not go to the court, R must edit it to show only the convictions. 

A.
Changes in the Law Before Sentence Imposed
This is covered in the interpretation act, basic rule is that if there are changes in the punishment for an offence between time of commission and sentencing or sentencing appeals, then the A gets the benefit of any change in his favour, but is not subject to harsher treatment if the change goes the other way. 

If offence no longer exists, but act was committed before offence was removed, then still charge with the old offence, and use the then applicable sentence. 

But if there is a new offence, just called a separate thing, then charge with the new one. 


Interpretation Act, R.S.C. 1985, Chap. I-21, s. 44(e)


Charter, s. 11(i)


R. v. Dunn (1995), 95 C.C.C. 289, 35 C.R. (4th) 247 (S.C.C.)

B.
Proof of Disputed Facts - s. 724(3)

This is a codification of CL principles. 
Judges do not have to accept the word of counsel for sentencing. 

Proof is on BOP, but if R wants to use it as an aggravating factor, and it is disputed, then R must prove it BARD. This occurs when A admits only the elements of the offence, say for assault, but not the severity of the injury. 

So may have a trial on the facts for sentencing. 


R. v. Gardiner (1982), 68 C.C.C. (2d) 477, 30 C.R. (3d) 289 (S.C.C.)

C.
Jury Trials - Role of Trial Judge - s. 724(2)

Jury verdict only determines guilt – does not indicate sentence. 
The TJ will then find the facts for sentencing, but these findings must match the jury’s findings. 

If R arguing that X was the key player of the 10 drug trafficking, then the jury just finds them all guilty, and the TJ must decide the sentence for each, and will have to consider if X was actually the key player. 

This can also come up when the A and the complainant in sexual assault case give different accounts, jury finds guilty, then TJ has to decide what actually happened for the purposes of sentencing, were there aggravating facts – and TJ must be convinced BARD if he finds aggravating facts. 


R. v. Tempelaar, [1995] 1 S.C.R.760, 37 C.R. (4th) 91


R. v. Cooney (1995), 80 O.A.C. 89, 98 C.C.C. (3d) 196

D.
Purpose and Principles of Sentencing - ss 718 - 718.2

Codified from the CL.
Are a number of goals:
· Denounce unlawful conduct. 

· Deterrence: Specific deterrence is against the specific accused, and general deterrence is designed to deter others. There is little empirical evidence that general deterrence works, but courts believe in it.
· Protection of the public – put A in jail. 

· Rehabilitation – would like to deal with A so that he can return to be a productive member of society. 

E.
Aboriginal Offenders - s. 718.2(e)

Designed to deal with the fact that we had a very high proportion of aboriginal offenders – must be sensitive to their context. 
So may get a more lenient sentence, but this is not a rule of universal application – must always consider the nature of the case. If protection of the public is very important, then may still get the same sentence as non-aboriginal offender would have gotten. 

Should tell the TJ that are dealing with an aboriginal offender. 

Are there facilities and support in the aboriginal community that would enable the A to re-integrate into society? 


R. v. Gladue (1999), 133 C.C.C. (3d) 385, 171 D.L.R. (4th) 385 (S.C.C.)


R. v. Wells (2000), 141 C.C.C. (3d) 368, 30 C.R. (5th) 254 (S.C.C.)

F.
Accused Entitled to Address Court - s. 726

Should be cautions about allowing A to do this, especially if emotions are high. 
Never suggest anything negative about the judge or the process, regardless of what the A said he is paying you to do. 
G.
Notice of Greater Punishment - s. 727

Are provisions that provide for enhanced punishment for subsequent offences. 
e.g. s.255 states minimums for first offence for drink driving, but then the minimum punishment escalates for subsequent offences. 

If R wants to rely on the increased minimums, then must tell the A, but if R does not say so, then R cannot rely on the increased minimums for the subsequent offences.

To understand s.727, where it says “greater punishment”, read “greater minimum punishment”.

If A does not admit the record – then R will have to prove it, but that is rare. 


R. v. Tabor (2004), 184 C.C.C. (3d) 262, 1 M.V.R. (5th) 24 (B.C.C.A.)
H.
Pre-sentence Reports - s. 721

Court could ask for report prepared to show background information for A, A’s work history, A’s family situation etc. 
The report is prepared by a probation officer, and copies are sent to counsel.

A should look over it to check for errors. 

I.
Victim Impact Statements - s. 722

Victim is not a party to the action, only the R and the A are. 
Only after the conviction can the victim’s view be given.
Neither victims or relatives can appeal an acquittal or sentence, only the R can. . 

Steve Moore complained that he was not given a chance to read the VIS himself, it was just read in by the R. 

J.
Victim Fine Surcharge - s. 737

This was an amendment to the criminal code to provide funding for victim services.
The minimum is $50.

Not always imposed.

K.
“Dead Time” – s. 719(3)

Refers to time already spent in custody – called dead time b/c except in the case of a life sentence it does count towards your sentence, so it is time that you have already dealt with. 
If are detained awaiting sentence then you do not have prison privileges. 

General rule is that you get double credit for dead time.

So if sentence would be five years, but been in custody for a year (this may be because A could not perfect bail), then will only go for 3 years from now on. 
The media complain about short sentences but they often are not counting the dead time. 

Have been cases in which have 14 years of jail before sentencing, say if been through more than one trial and could not perfect bail so have been in prison the whole time.

Beware of sentencing cases from BCCA that you are using for precedent, check if there was dead time in the case. 

If imprisoned for default of payment of fine, then do not count dead time s.719(5).

L.
Sentencing Options

1.
Alternative Measures - ss 717 - 717.4

Also called diversion. This is for first time offenders. 

2.
Absolute/Conditional Discharge - s. 730

Must have a maximum sentence that is less than 14 years. 
If discharge is imposed (either type), then the A is deemed not convicted. 

Absolute discharge takes effect immediately and they are deemed to not have been convicted.

CD will be coupled with a probation order. 

If the A then completes the period of probation and then the CD becomes and absolute discharge and the A is deemed no longer convicted. So if you get to the end of the probation period then you are deemed to not have a criminal record.

(Note – I do not see where Frankel gets this from, seems to me from s.730 that even if it is conditional discharge then from the start you are deemed to not have been convicted of an offence – I checked with him, he agrees with me, it is just that you are still at risk of being convicted b/c you can be called back if you breach a condition).
A discharge is not a conviction, but it is background information that can be placed before the TJ on a future sentencing for a different factual transaction, else could keep saying that this is the first offence. So it is on the court record for sentencing purposes. 

If there is a breach of the CD probation order, then can be bought back for re-sentencing, and can be charged with the separate offence of breach of probation. 

My Note: note that under s.570 when the A pleads guilty then the conviction is supposed to be entered, that is the ordinary situation, but the wording of s.730 is pretty specific so it would overrule s.570. 


3.
Suspended Sentence/Probation - ss 731 - 733.1

Can place the A on probation for a maximum of 3 years. 
Suspended sentence on probation will give you a criminal record. 

Terms may be that must report to officer, that must stay out of area. 

Kienapple does not apply if breach probation by committing another crime. So will be charged for new offence, for breach of probation, and re-sentenced for the original offence. So could be sentenced for all 3.

You never have suspended sentence w/o probation. 

Shoker - deals with the condition of probation order for the A to submit to breathalyser or provide urine sample, BCCA said this violates the charter, going to SCC.

Rogers – BCCA said that requirement for counselling violated the charter SOP, this has not gone to SCC. 


4.
Conditional Sentence of Imprisonment - ss 742 - 742.7

This is a jail term not served in jail, the TJ has to decide that the appropriate sentence is otherwise less than 2 years, but this determination is made without regard to the dead time i.e. look that sentence at the start, not after you do the dead time subtraction. 
This is a controversial topic. Court will impose custodial period to be served in the community. 

To qualify for this, you have to be sentenced to less than 2 years, then decide if it is a sentence that can safely be served in the community. 


R. v. Proulx (2000), 140 C.C.C. (3d) 449, 30 C.R. (5th) 1 (S.C.C.)


R. v. Wu (2003), 180 C.C.C. (3d) 97, 16 C.R. (6th) 289 (S.C.C.)


R. v. Fice (2005), 196 C.C.C. (3d) 97, 28 C.R. (6th) 201 (S.C.C.)

5.
Fines - ss 734 - 737

Intend to remove the fruits of criminal activity.
No maximum fine for indictable offence. 

For summary it is 2000, but 25000 for a corporation. 

Time in default of payment may be imposed. 

Not unusual for judges to give time to pay a fine. 

If there are later problems – then you can ask for extensions on the time to pay. 


6.
Fine + Probation - ss 731(1), 734(1)

Can’t have fine, probation and jail all at the same time, only 2 out of 3. 

7.
Imprisonment

If given prison term and probation term after it, then if get out of jail early, the probation period starts to run immediately.
Parliament sets the maximums – 2, 5, 10, 14 and life. 

For summary conviction s.787 says 6 months u.n.o.

If the sentence is two years or more, then will go to federal prison. If you are a federal inmate then you can be sent to any institution in the country – some are designed to deal with dangerous offenders. 

If it is less than two years (2 years less a day), then are housed in the provincial jail. 

Different rules for parole for provincial and federal jails. 

There are more rehabilitation programs in the federal system, so may prefer two year sentence not two years less a day. But then you are not eligible for the conditional sentence of imprisonment program, so have to decide if you think you will get the conditional sentence of imprisonment, and if not you may rather opt for the federal system. Also there is mandatory parole in the federal system after 2/3 of your time and possible parole after 1/3 of your time. 
Do judges factor in parole when deciding sentence? Courts have said that you are not supposed to consider that except in s.743.6(1.2) where judge can set minimum parole eligibility.

But being eligible does not mean that you will be released, that is decided by the parole board. 

s.745 is the “faint hope” clause.  If get life sentence then you may still get parole after 7 years. 

Parole eligibility runs from when in custody – so you can count dead time.

Murder is different, there are mandatory parole ineligibility rules. For 1st degree you are not eligible for parole for 25 years, but dead time does count, but only as straight time. 

2nd degree murder, no parole for 10 years, but judge can increase it. 

The s.745 clause jury only decides if should be eligible to apply before 25 years, but parole board will decide if actually get released. But cannot use s.745 until 15 years. If get released on parole, and you violate it, then can be sent back to jail to serve the rest of the sentence. 

Warrant of expiry date states the day when the sentence is effective until i.e. after this time you cannot be on parole. But if get a life sentence then there is no expiry date, will be on parole for life. 

a.
“Federal” vs. “Provincial” Time


b.
Imprisonment + Fine - s. 734(1)


c.
Imprisonment + Probation - s. 731(1)


d.
Consecutive/Concurrent Sentences - s. 718.3(4)
If judge imposes sentence on more than one charge, if judge does not say ‘consecutive’, then deemed to be concurrent, then only serve the maximum. 

This comes up when breach bail condition. 

We do not have consecutive life sentences in Canada. 

If consecutive sentences take you over the 2 year line, then get transferred to federal facility. 

e.
Intermittent Sentences - s. 732
Allows sentences to be served on w/e’s, but only use this if the maximum period of incarceration is 90 days or less.

Generally get 3 days for fri night to Sunday lunch, so you score there, but you will have to be a student or something to get this. 

In BC you cannot add on probation on the end of the intermittent sentence, that must be stated separately and start immediately. 


f.
Setting parole ineligibility period - s. 743.6

M.seq level1 \h \r0 
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Circle Sentencing
A form of procedure that is used for aboriginal offenders. 
Community based sentencing. Is informal compared to the courts. 

The community sits in a circle, judge, counsel, police, victim etc, and discuss the sentence and how the community can best handle the situation given the available resources. 

May be supervised by elders and not the regular probation officers. 

But must be sensitive to differences in aboriginal communities from different areas, so should research the local rules in each case. 

R. v. Johns (1995), 66 B.C.A.C. 97, 17 M.V.R. (3d) 251 (Y.T.C.A.)

R. v. J.(J.) (2004), 192 C.C.C. (3d) 30, 25 C.R. (6th) 314 (N.L.C.A.)

N.
Plea Negotiations
Judges are not required to impose sentence based on joint submission. 
BCCA said that judge does not have to warn counsel that he will probably not go with the joint submission, so do not know if should put extra material before the judge. 

R. v. Nome (2002), 172 B.C.A.C. 183, 282 W.A.C. 183


R. v. MacIvor (2003), 176 C.C.C. (3d) 420, 215 N.S.R. (2d) 344 (C.A.)

O.
Dangerous and Long-Term Offenders - ss 753 - 761

R must apply.
Then court does not state incarceration period, go in w/o end date, and then review boards will decide if should ever be released for parole. 

Long term offenders are those that keep committing sexual offences. Must decide if the offender could be managed in the community. 

When released you will be bound by long term supervision order. 

Can parole board require A to take drugs to control behaviour e.g. libido? This is charter issue under s.7, on its way to FCA now. 

One graduation up from being a long term offender is being a dangerous offender. 


R. v. Johnson (2003), 177 C.C.C. (3d) 97, 230 D.L.R. (4th) 296 (S.C.C.)
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Part XIV:  Indictable Appeals
Comment following up from last week

Last week re probation order, we said that probation order could only be made if was less than 2 years imprisonment. [Also said that for conditional sentence (served in community), imprisonment had to be less than 2 years].

Also said that do not count dead time for determining if meet the less than 2 years requirement. 

Frankel was talking to a judge the other day, said that he heard an argument since last weeks lecture: Argument was that because only giving 18 months, but was giving a year off for dead time, that pushed the total jail term back up over two years so could not attach probation onto the 18 month sentence – said it would be a violation of s.731.1(b) – but the judge rejected this.
A.
Criminal Appeal Rules, 1986
The rules are similar for summary conviction appeals.
All appeals are statutory, so must find statutory provision if want to appeal, this is true for all law, not just criminal. There are situations in which there is no appeal provided.

So must find the statutory basis before start preparing for the appeal. 

The charter does not provide a mechanism for appeal. S.24(1) of Charter has been tried as a basis for appeal, but courts have said no.
In indictable matters the R can appeal acquittal, judicial stay and sentence.

A can appeal conviction and sentence.
R is limited to appealing question of law or “question of law alone”.

To succeed, the R must show legal error by the TJ. 

A is not so limited on appeal from conviction, can appeal on matters of fact and matters of law and matters of mixed law and fact. But is hard for appellant to get appeal court to interfere with a finding of fact. Appeal court will defer if there was some basis for that finding. 

If TJ prefers evidence of one party, that is a finding of fact, and will not overturn unless it is a palpable and overriding error. 
A can appeal an unreasonable conviction s.686(1) – see the wording in the code. 

R cannot appeal unreasonable acquittal. If TJ erred factually in acquitting, then that is an error of fact, and R cannot appeal that. 

R can appeal a judicial stay, and the same limitations do not apply – s.676(1)(c), there is no question of law limitation. 

B.
Filing & Service of the Notice - ss 678, 678.1

Have to file notice of appeal to initiate an appeal – 30 days is the normal appeal time. 
In the case of a conviction appeal, the clock does not start to run until sentencing. 

A may not decide to appeal the conviction depending on what the sentence is. 

Before this rule there was once judge who got annoyed that A was appealing the conviction, so gave a harsh sentence. 

C.
Appointment of Counsel - s. 684

Can apply for appointment of counsel if A is refused legal aid, then if judge says so, the AG will have to provide costs to A. And the amount paid to the A for counsel will be the legal aid tariff. 
There is no equivalent provision for trials. It is only for appeals.

Rowbotham application – A whose liberty is in jeopardy says that needs counsel, cannot afford it, then the court will stay the proceedings until state gets A counsel.  R will then have to pay for counsel at legal aid rate. This happens when legal aid cap is reached on long trial. 

Charter right to counsel is not the right to pick your lawyer and have the R pay at any rate – R will only pay at legal aid rate. 
D.
Bail Pending Appeal  - ss 679, 680

If appealing, then will often be allowed out on bail until the end of the appeal. 

s.683(5) – power to order suspension. If A has obligation to pay fine, then can ask for delay in paying fine until appeal.

If appealing order with strict terms of probation, then can get that probation order suspended – say community service order. 

If dealing with bail for custodial sentence, then can also appeal the decision to refuse bail – s.680.

These suspension provisions deal with if appealing conviction or sentence.

If seeking bail on sentence appeal, s.679(1)(b), then is required that you have been given leave to appeal sentence – so here what happens is that A just asks for leave to appeal sentence and to be allowed to go on bail at the same time. 

Whether will be allowed to be released pending appeal obviously depends on whether you are actually allowed to appeal.
Can appeal conviction or sentence, but cannot be released unless have filed notice of appeal, or where required, application for leave to appeal. 

The key issue on the bail action will be whether there has been or should be success on the leave to appeal issue.  
On leave to appeal application, the judge does not decide what the result of the appeal will be, just decides whether there is a reasonable prospect that appeal will succeed. But will also reject leave application to BCCA if there is no question of law in issue. 
E.
Right of Appellant to Attend - s. 688

If A is released on bail, then orders have a date that requires the A to come back into custody before the appeal is heard. 

Also have an end date (sunset clause) that puts pressure on the A to get the appeal heard, if bail was endless then A would be off indefinitely. 

If the A does not show up for the appeal, then appeal will be dismissed. 

When the A is in jail, then will not normally appear on the appeal. 

If A wants to come, then have to warn the court so that they can arrange for sheriffs. 

F.
Sentence Appeals
Need statutory authority to appeal. 

But leave is normally granted to appeal sentence. 


1.
By Accused - s. 675(1)(b)


2.
By the Crown - s. 676(1)(d)


3.
Powers of the Court / Fitness - s. 687

Sentence appeals can go forward on one of two basis:

1. Error of law – maybe after constitutional challenge to minimum sentence provision. 

2. Where appeal is taken from the fitness of sentence, both the R and the A can appeal this. 

Is lots of discretion on the TJ to decide sentence, and CA does not do a hearing de novo – just ask if the TJ’s sentence was fit i.e. no legal error, within right range, not otherwise unreasonable. 

If accepted range is 4-7 years, then no point in appealing if is a 5 year sentence. 


R. v. M.(C.A.) (1996), 105 C.C.C. (3d) 327, 46 C.R. (4th) 269 (S.C.C.)

G.seq level1 \h \r0 
Appeals from Conviction - s. 675

H.
Appeals from Acquittal etc. - s. 676

I.
Joining Summary and Indictable Appeals - ss 675(1.1), 676(1.1)

Summary conviction appeals go to BCSC, on indictable matters, go to BCCA regardless of where the trial takes place.
But what if in provincial court have an indictable matter and summary conviction matter being tried together and there are convictions on both. Does that mean that do two appeals? That was once the case, but now the relevant sections say that both matters go to the BCCA. 

There is still confusion whether the scope of appeal on the summary conviction matter narrows b/c at the BCCA. Normally in summary conviction appeals, neither the R and the A are limited to questions of law alone, see XV(E) below. So now is unclear if summary conviction appeal is restricted to questions of law, BCCA and Que CA have disagreed on this, SCC will have to clarify this some time.   

R. v. M.(F.) (1999), 127 B.C.A.C. 70, 137 C.C.C. (3d) 436


R. v. Thiboutot (1999), 143 C.C.C. (3d) 283 (Que.C.A.)


R. v. Pelletier (2003), 180 C.C.C. (3d) 560, 15 C.R. (6th) 257 (N.B.C.A.)

J.
Death of Appellant

SCC said that if the appellant is dead the appeal can still go on, but the instances in which it will be required are very rare. 
The old law was that the appeal would “abate” with the death of the A.

May be that the matter raises a very important point of law. Question is whether judicial resources should still be used to deal with the question. 
Unlikely that the A’s family wanting his name cleared will be good enough reason. 

Have to apply for leave to be substituted as the party on the appeal. 


R. v. Smith (2003), 181 C.C.C. (3d) 225, 17 C.R. (6th) 203(S.C.C.)

Smith’s family wanted to continue with the appeal. 

This was not such a case that the appeal should be allowed to continue after the death of the A. But SCC said that the rule that the case stops if A dies is not absolute. 

K.
Respondent’s Ability to Raise New Issues
If you are the respondent, then can seek to uphold the order below by raising matters that were not put in issue by the A, but that properly arise on the record of the proceedings. 
e.g. TJ makes finding on VD that the A was detained and his right to counsel was infringed, but then admitted the evidence under s.24(2). A argues at BCCA that TJ was wrong under s.24(2). R argues that TJ was wrong in finding s.10(b) breach. BCCA agreed with the R’s s.10(b) argument. So the respondent is not limited to the things put in issue by the A. 

Procedure is that appellant will deal with the additional issue raised by the respondent when the file a reply factum, although need leave to file a reply at the SCC. 


R. v. Keegstra (1995), 98 C.C.C. (3d) 1, 124 D.L.R. (4th) 289 (S.C.C.)

L.
Powers of the Court - ss 683, 686

Powers must be given by statute. 

1.
Fresh Evidence - s. 683(1)(b),(c),(d)

Can allow it on appeal, but is rare. Could the evidence have been obtained by due diligence. If is lots of new evidence then may just order a new trial. 

2.
Staying Fines, Probation Orders, etc. - s. 683(5), (6)

Covered above. 

3.
The Unreasonable Verdict - s. 686(1)(a)(i)

Covered above. 

R. v. Biniaris (2000), 143 C.C.C. (3d) 1, 32 C.R. (5th) 1 (S.C.C.)


4.
No Substantial Wrong - s. 686(1)(b)(iii)

Allows the CA to dismiss conviction appeal if finds error, but thinks the verdict would have been the same. May use if the TJ makes minor charging error in charging jury, or if notice under CEA was not strictly complied with. Gives the appellate court the ability to dismiss the appeal where there was only a “harmless error”. 

R. v. Khan (2001), 160 C.C.C. (3d) 1, 47 C.R. (5th) 348 (S.C.C.)


5.
Procedural Irregularities - s. 686(1)(b)(iv)

To address harmless jurisdictional error: A has right to be present during whole trial, if A excluded improperly from the Court Room, say during an objection during c-e, court is in the habit of excluding the W while the objection is made, but cannot do this for the A. Such an error goes to the jurisdiction of the court, but this provision allows the BCCA to remedy this type of error. 
Case where judge read out the reasons when A was not there, then TJ re-read the sentence when the A was there, and BCCA had to apply this section when the A appealed. 


R. v. Khan (2001), 160 C.C.C. (3d) 1, 47 C.R. (5th) 348 (S.C.C.)


6.
Ordering a New Trial on a Crown Appeal - s. 686(4)(b)

Not enough for the R to show that there was an error of law, R has to show that but for the error, there would have been a reasonable chance of conviction. 
Common where wiretap evidence is excluded wrongly. 

But if there are lots of documents, then if the R shows that only one of them was wrongly excluded, where many were admitted, then may not order a new trial. 


7.
Entering a Conviction on a Crown Appeal - s. 686(4)(b)(ii)

If was a trial before a judge alone, and R shows error of law and that findings of fact could only have lead to a finding of guilt, then BCCA may enter conviction. 
e.g. TJ finds that A was in possession of weed and grow op etc., but TJ said that was not sure that there was ownership, so acquitted, but then BCCA said that don’t need ownership anyway, so enter conviction.

This cannot happen with jury trial, only with a judge alone trial. 


8.
No Limited New Trials

General rule is that there are no limited new trials ( when CA orders new trial, then are back to the very start.

Can have limited new trial on entrapment, but not on guilt. 

R. v. Thomas (1998), 130 C.C.C. (3d) 225, 21 C.R. (5th) 42 (S.C.C.)


R. v. Warsing (1998), 130 C.C.C. (3d) 259, 21 C.R. (5th) 75 (S.C.C.)

M.seq level1 \h \r0 
Appeals to the Supreme Court of Canada - 691, 692, 693

Appeals for indictable matters covered by above sections. 

1.
Extensions of Time - In the System

If you are in the system and the law changes, then you can take advantage of that change in the law.

R. v Thomas, [1990] 1 S.C.R. 713, 75 C.R. (3d) 352
But if have not taken appropriate steps to appeal, and now are just wanting an extension of time to appeal, that will not be allowed. You cannot get back into the system if the time for appeal expired without you acting.  

R. v. Roberge, [2005] S.C.J. No. 49 (QL), 2005 SCC 48
Refused extension of time when A had given instructions to lawyer to appeal, but then lawyer failed to do so. The lawyer admitted fault, but SCC said too bad. 

2.
Appointment of Counsel - s. 694.1

Like s.684 for the BCCA, can appoint counsel for A without counsel. 

3.
Dual Procedure - Supreme Court Act, s. 40(1)

This is the general provision of the act that allows for leave applications if no other provisions exist. 
So can go to SCC with leave via criminal code.

Can go to SCC by right if have dissent on point of law in CA. 

But this section allows for leave if there is no other statutory section that allows appeal, but you really deserve one. 

Dagenais v. C.B.C. (1994), 94 C.C.C. (3d) 289, 34 C.R. (4th) 269 (S.C.C.)


R. v. Mills (2000), 139 C.C.C. (3d) 321, 28 C.R. (5th) 207 (S.C.C.)

In this case the A got an order from the TJ for disclosure of the complainants records, complainant wanted to appeal, but this is an interlocutory order from which you normally have no right of appeal. Went to SCC under s.40. But s.40 is only a leave section, not automatic right to appeal. 
Part XV:  Summary Conviction Appeals

First level of appeal is to BCSC, unless have a joint trial with an indictable matter, then all go directly to the BCCA. 
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Criminal Code, Part XXVII / B.C.S.C. Criminal Rules, 1997, Rule 6

Are various rules.

One says that must file appeal in BCSC that is closest to the place where the trial took place. 

So should review the rules. 

BCSC is called the “summary conviction appeal court”.

B.
Appeals from Conviction or Sentence - ss 813, 822

A can appeal conviction or sentence. 

These are the general appeal provisions. 

Under s.822 there is an option for trial de novo on appeal. This could be when the tape recorder was not working during the first trial, so there is no full record, so can’t do appeal properly. So BCSC says that will just have a new trail in BCSC. Then appeal is to BCCA, on the narrow grounds normally applicable. 

C.
Costs - ss 826, 827

Costs are available for summary conviction appeals, although are specifically excluded for indictable appeals. 

Costs are a rarity against the R. 

If an order is made against the R it is because the R has acted improperly. 

Generally the costs awarded are nominal costs, not actual costs. 

R. v. King (1986), 26 C.C.C.(3d) 349 (B.C.C.A.)


R. v. Pang (1994), 95 C.C.C. (3d) 60, 35 C.R. (4th) 371 (Alta.C.A.)

D.
Appeals on Law or Jurisdiction - s. 830

This is the more specific provisions. 

Have these in addition to s.813 b/c of the old county courts and the appeal process they used to have. 

Appeals used to go to different courts depending on what the issue was. 

E.
Appeals to the Court of Appeal - s. 839

At the BCSC the grounds can be law, fact or mixed fact and law. 

But at the BCCA the only grounds are law for both sides, so the grounds for appeal are narrowed.

Leave is required – have to show that it is a question of pure law. 

Fitness of sentence – quantum – this is not a question of law alone. So cannot say that are just appealing quantum of sentence, have to say that there is some other error that was made.  

If seeking leave in SC matter, then have to file material in support of the leave application, and then appear before single judge of BCCA and argue that leave should be granted.

The judge will say on what issues the leave is granted. Then the appeal only deals with those issues. 

F.
Supreme Court of Canada Appeals - Supreme Court Act, s. 40

There is nothing in the CCC that allows appeals to SCC.

So rely on the s.40 general leave granting provision. 

If want to go to SCC on sentencing issue, then have to rely on s.40. 

The sentence issue has to raise a point of law – it would have to be a case of significance. 
Part XVI:  Extraordinary Remedies
These are also called crown office writs. 

These are common law powers that are held by superior court judges. Enable them to supervise inferior tribunals to make sure they act within their J. 

These are not substitutes for appeals, they are more limited in scope, and focus on J. 

Inferior tribunal is not pejorative, just describes relative locations on the hierarchy. 

JOP and PCJ are inferior to BCSC. 

Cannot use these writs to get one judge of BCSC to correct error of another judge of BCSC. 

Three prerogative writs

Certiorari = motion to quash the order of an inferior tribunal. 

Issuance of search warrants are sometimes quashed by certiorari. 

If there is insufficient evidence for the warrant, then no J to issue it, and can quash on certiorari. But now with the charter, just wait until trial and then argue for exclusion of evidence at trial. So no benefit in having the warrant quashed. Remember that a warrant cannot be executed twice, so not like you need to have it quashed to prevent them from searching again.
TJ deciding on whether warrant was valid, is really deciding if there was breach of s.8. 

At trial PCJ or BCSC judge does not have authority to quash the warrant, only has authority to exclude evidence, can only quash if certiorari application.

Mandamus = order inferior court to exercise its J, but inferior court is not told what to do. 

Was a case where PCJ said that defer sentencing for 99 years [b/c did not want to impose the minimum sentence], so R got order from BCSC forcing the TJ to sentence, but could not tell the PCJ how to act, could not tell PCJ what sentence to impose. 

Was case where JOP said that he did not have J to issue process, BCCA said on mandamus that had to decide something i.e. dismiss or grant. 

Prohibition = When judge says that is about to make an order beyond J, then if you can challenge it before the judge makes the order, then will be an order of prohibition. 

Hynes case – said that PCJ does not have Charter J. There were cases where PI judge set aside time for charter voir dire, then R got prohibition to prevent that VD to ever taking place. 

Errors on the admission of evidence may lead to wrong result, but they are errors within J. Such an error does not go to J b/c this is not an error in a final decision, is just a step along they way.

For prerogative writ must show that it is an error outside J. 

So cannot get certiorari when judge at PI makes error in admitting evidence on the way to making the final decision.  

BCCA cannot issue prerogative writ to BCSC. 

A.
Criminal Code, Part XXVI / B.C.S.C. Criminal Rules, 1997, Rule 4
B.
Judicial Review Procedure Act, R.S.B.C. 1996, Chap. 241, not applicable
This is a statutory embodiment of the common law, and provides for judicial review. 

Note that it is not applicable to federal criminal matters, because it is a provincial statute, which cannot regulate criminal law or procedure. 

So do not make the mistake of citing the JRPA, just make the argument under the common law.  

C.
Certiorari, Mandamus & Prohibition

1.
Scope of Review


R. v. N., [1980] 1 W.W.R. 68, 10 C.R. (3d) 68 (B.C.C.A.)


2.
Discretionary Nature of Remedy

Even if can show J error, the common law w.r.t. prerogative writs says that the BCSC has discretion whether or not to grant the remedy. 

There used to be a reverse onus for possession for the purpose of trafficking, R just had to show possession, and then there was a burden on the A to show that was not for the purpose of trafficking. This reverse onus no longer exists for that offence. In one case, the BCSC was asked to quash order for two stage trial with reverse onus being the second stage. BCSC judge said that would not give the remedy, rather let the A go to trial, and then let there be an appeal – so judge here used his discretion to not give remedy. 

Re McNabb & The Queen (1986), 33 C.C.C. (3d) 266, 55 C.R. (3d) 369 (B.C.C.A.)


3.
Not a Substitute for an Appeal - s. 776

If the same issue can be addressed on appeal, then must use the regular appeal process. 


4.
Remedial Powers of the Court - s. 777, 778

Just be aware of these if are doing a prerogative writ. 

These are in addition to the common law jurisdiction. 


5.
Protection Orders - s. 783

Used when application is made to quash a search warrant.

BCSC can grant a protection order. 

Generally should wait until trial and then deal with warrant under the charter, but if there is no trial planned, then go by certiorari.

Courts will protect the JOP who issued the warrant, but will not similarly protect the police who got the warrant. 
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Habeas Corpus
“you have to produce the body” (I think).

Was protected by the Magna Carta (1215). 

Is the means by which the lawfulness of a detention can be tested.

Application is to the superior court. Will ask if the person is properly incarcerated. 

Is an order of the court to the jailer and asks for proof that the A is lawfully in the custody of the jailer.

When you are out of jail on parole you are still “in custody”, and so you can still apply for HC if you think it should have ended. 


1.
One v. Two-Stage Process / Unrepresented Applicants

Used to be a two stage process.

1. Application to judge for issuance of the writ.

2. If writ issued, then jailor would make case, and the court would enquire on the lawfulness on the merits. 

Now it is a one stage process – just file a petition and then counsel argue it. 


R. v. Gustavson (2005), 193 C.C.C. (3d) 545, 27 C.R. (6th)( 159 (B.C.C.A.)

Practice had developed for in person HC applications.

A would not be there for the first stage of the enquiry, judge would hear stage 1, and then maybe dismiss it there, else if wanted to go to stage 2, then call in the A.

But BCCA said that should rather have A there from the start. 

So there was a directive issued in BC that the A had a right to be there for all hearings. 


2.
Scope of Review / Availability

Is limited.

Normally the warden would just show a valid warrant or committal and that would be it. 


R. v. Gamble (1988), 45 C.C.C. (3d) 204, 66 C.R. (3d) 193 (S.C.C.)
Expanded the scope of review a bit. Charge of capital murder. Were convicted, then new trial ordered. The procedure for new trials was not followed, and Gamble got longer sentence than should have. 

Then sought HC, saying that not lawfully detained. So court said that can look behind the documentation in some cases, did here, and she succeeded.

R. v. Pearson (1992), 77 C.C.C. (3d) 91, 17 C.R. (4th) 74 (S.C.C.)

Where constitutional validity is in issue, then can look behind the document. 

But the traditional method is to just look at the face of the document. 


3.
Further Inquiry or Proceedings - s. 775

Under a 90 day bail review, where A detained and 90 days lapsed, then entitled to a review. 

But what if the warden doesn’t file the notice with the court to get it there in time. Are cases that say that then the A is being lawfully detained. So then A can seek relief by way of HC. 

s.775 says that rather than HC, which will result in release, the BCSC can issue orders requiring things to be done. 

Courts will say under s.775 that are not releasing, but that will expedite the bail review. 

May v Ferndale – case about to come from SCC. Is a body of case law dealing with solitary confinement. That is a change of detention – is a prison within a prison. Liberty is more constrained – may be entitled to relief by HC. The SCC is consider if whether before you seek HC you have to exhaust internal appeal procedures under the federal correction system. Inmates are asking SCC to say that they always have the option to go to BCSC. 

This is not common anymore b/c all computerised. 
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Appeals - s. 784

Appeals can go to BCCA and then on to SCC. 

If A succeeds then R can appeal, but very limited situations where R will get order to keep A in custody pending the appeal. 

History shows that are only very few worthwhile grounds of appeal – be circumspect. Max of 2 or 3.

May have more on the notice of appeal, but then narrow it down at the factum stage.  

Lead with the best argument, court will be awake at the beginning. 

Exam

2 hours. 

6-8 questions. 

In question 1, you can refer back to previous answers. 

There are some yes, no answers – do not always need long answers. 

Case names are marginally helpful, but only if show an understaning. Must demonstrate that understand principles. 
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