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Acronyms

A = Accused

R = Crown

PC = provincial court

PCJ = provincial court judge.

SC = summary conviction

IO = indictable offence. 

For question 1 on exam: 

Assume in BC, so superior court trail division = BCSC, court of appeal = BCCA. 

Must give full details for appeals:
SC:

( BCSC

( BCCA on question of law only, with leave.

( SCC on question of law or J, with leave. 

IO:

( BCCA on question off law (by right), fact or mixed fact (with leave), on sentence (with leave).

( SCC

Provincial offence:

( BCSC

( BCCA on question of law only, with leave

( SCC on question of law or J, with leave. 

Assorted questions

Question:

For what offences do you get a criminal record?

Answer:

“Criminal record” is a misnomer. Only the FG can pass Criminal law. They do this in CCC, and in other acts like the fisheries act and controlled drugs and substances act. Only the FG can pass indictable offences. All provincial offences are summary conviction offences. If PGL, then is not Criminal law by definition, but you will be convicted under the provincial offence act. If is an indictable offence then they will have your fingerprints and you will be on all sorts of registries and therefore have a “record”, but if just summary conviction then you will not have to give fingerprints, but you will still have a criminal conviction to your name if it is a federal offence. 
Question:

What is a private prosecution. 
Answer:

That is when a private person lays an information before a JOP or justice – s. 504 and 507.1
Question:

What is s.574(1) about.
Answer:

It is not when the R decides to go by indictment as opposed summary conviction, it is when the judge of the PC has said, at the prelim inquiry, that will go to trial at SC, and then the R can decide if they want to add additional charges supported by the evidence. 
Question:

s.581, s.601 and s.590 give the rules for charging counts, but refer only to indictable offences, where does it say that these rules apply equally to summary conviction offences?
Answer:

The definition of indictment includes information, see s.2.
Question:

What if there are multiple charges, bring no evidence motion on 1 of them, TJ agrees, and then go ahead for the other charges, but then evidence arises to sustain conviction on dismissed charge. 
Similarly for offence that can be committed multiple ways, e.g. criminal harassment, can you have a no evidence motion on one of the ways of committing the offence? Will the case to meet principle always apply?
Answer:

When no evidence motion succeeds then an acquittal is entered on that charge. So could not have NEM on just one of the modes of committing the offence, could not enter acquittal on the whole charge if successful on only one of the modes of committing the offence. If NEM succeeds on a charge, the acquittal is entered and if A’s subsequent testimony gives evidence on that charge, then it is too late. 
Question:

s.727(2) speaks of crimes for which a greater punishment can be imposed if have a previous conviction – but where is this group of crimes defined?
Answer:

This section is only referring to crimes for which a greater minimum punishment is specified. s.255 is an example. The rule of notice by the R says that the R can only rely on the greater minimum punishment if the A was given notice that the R intended to do so. If the R fails to give notice, the TJ uses the range specified for first offences, but could still go to the upper limit of that range given that he will know that it is not the first offence. But if the R wants to be certain of securing the greater minimum, then should give notice. 
Question:

Where does s.730 say that if get a conditional discharge then the deeming provision only kicks in when all of the conditions are fulfilled. Or are you just saying that the risk of conviction remains if still on probation b/c could be called back and have a conviction entered. 
Answer:

Frankel agreed that it does not say that the deeming provision only kicks in once the conditions are met. Not that ordinarily conviction must be entered under s.570 of s.801(2).
Question:

Probation order under s.731 can only be added on to a sentence of 2 years less a day s. 731(1)(b), so what if go to prison for longer, and then want to put on probation when leave, is that possible, or is only parole possible. 

Answer:

Yes only parole possible. 
Question:

Apart from an officer who can issue an appearance notice under s.496, how does a private person compel appearance for a pure summary conviction offence – cannot use s.504.
Answer:

s.795 says that part XVI, which includes s.504 – applies to summary convictions. 
Question:

Where does it say that hybrids are deemed indictable until election?
Answer:

Under s.34(1)(a) of the Interpretation Act, hybrid deemed indictable until crown elects.

Question:

Say A is charged with single offence and R proceeding by summary conviction – which section prohibits A from having a jury or BCSC judge? Is it just the definition section s.785? Seems that just says what is a summary conviction court, but where does it say that all summary convictions are done in the summary conviction court.  
Answer:

I did not ask this b/c it is a technical question and the bottom line is that all summary convictions go in the PC. 
Question:

What is the difference between swearing the information and laying the charge – is the charge the issuing of process. I thought the R did the charge approval? If the information is charge approval, what about when there is a private prosecution. 
Answer:

When an officer swears the information, then the R first approves it. There was a case where the police laid an information for murder w/o the R approving it, and the R applied s.579 to stay the charge b/c that was a violation of the right procedure. 
If there is a private prosecution, then the information will be sworn before the JOP when the private citizen shows up, but then there is a hearing before process is issued and this hearing is where the R controls the process. 

Question:

Can A say that he does / does not want his PI judge to be the TJ. 
Answer:

Since PI’s are in the PC, this would only happen when there is a committal and then the A re-elects for a trial (or guilty plea) before a PCJ. If it is a guilty plea then may have the PI judge do the sentence, else could have a new judge. But Frankel knows of no provision whereby the A can object if goes to trial and the TJ is the same as the PCJ. 
Question:

When does parole end – when you full sentence ends e.g. life, 10 years etc?

Answer:

Yes, that is when the warrant of committal expires. Before 1970 you would get time off for good behaviour, but that no longer applies. 
Question:

If code provisions for a particular offence say indictable and make no reference to summary conviction, can the R say that wants to rather go by summary conviction ( probably not b/c A has right to BCSC trial when charged with a crime of that stigma, but could the R and A agree to go by summary conviction i.e. A says “I will give up BCSC trial for the benefit of knowing that I am only at risk of summary conviction penalties”, and the R says “well OK (because secretly I don’t want large penalties anyway), and I don’t really want a jury trial which the A may choose if go by indictment?  [I expect the answer is no, and the if is indictment only, then have to go by indictment].
Answer:

No, must go by indictment, that is what parliament intended. 
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